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IN  THE 
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MICHAELMAS  TERM,  S  WILL.  IV. 


M.R. 
Nov 


R.     > 
.13.  > 


DUKE  OF  SUSSEX  V,  MOORE. 


Bequest — Exoneration. 

Bequest  of  a  particular  Jvnd  "for  pav- 
wuHt  of  debts  and  legacies  given  by  my  wtll 
and  former  cotUcil^"  is  no  exoneratum  of  the 
rest  of  the  testator*  s  estate  from  its  liabilities; 
nor  does  it  create  any  exemption  of  other 
parts  of  the  assets  not  specifically  be- 
queathed. General  bequest  of  the  residue  is 
a  legacy. 

This  cause  came  on,  on  further  direc- 
tions, when  it  appeared,  that  William 
Amndell,  deceased,  having  by  his  will,  and 
codicil  altering  his  will,  given  *'all  the 
rest  and  residue  of  his  estate  and  effects 
whatsoever,  unto  the  trustee  or  trustees 
for  the  time  being  of  the  Queen's  Lying-in 
Hospital;"  and  having  appointed  John 
Bayley  and  the  defendant  Stephen  Moore 
his  executors,  made  a  second  codicil,  bear- 
ing date  the  24th  of  January  1826,  in  the 
following  words — "  Whereas,  by  a  codicil 
to  my  will,  I  have  appointed  Mr.  John 
Bayley  to  be  one  of  my  executors,  I 
hereby  revoke  such  appointment ;  and  I 
give  and  devise  all  the  freehold  messuages, 
holds,  tenements,  and  hereditaments,  which 
I  am  entitled  to,  or  possessed  of,  by  way 

New  SstiBs,  II. — Chano. 


of  mortgage  or  otherwise,  unto  and  to  the 
use  of  Mr.  Stephen  Moore,  his  heirs  and 
assigns  for  ever,  upon  trust,  when  he  or 
they  shall  find  it  expedient,  to  sell  and  dis- 
pose of  the  same,  together  or  in  parcels, 
and  by  public  sale  or  private  contract, 
and  to  apply  the  produce  of  such  sale  or 
sales  to  the  payment  of  the  debts  and  lega- 
cies given  by  my  will  and  former  codicils," 
and  the  receipts  of  the  said  trustee  were 
to  be  a  good  discharge. 

By  his  will  and  first  codicil,  the  testator 
had  given  several  small  legacies ;  and  he 
had  by  his  will  given  the  residue  of  his 
personal  estate  **  upon  trust,  for  the  fol- 
lowing charitable  purposes  in  perpetuity;" 
which  trusts  were  to  invest  in  the  funds, 
and  lay  out  the  yearly  dividends  in  the 
purchase  of  coals  for  the  poor  of  certain 
parishes  named  by  him ;  and  by  the  first 
codicil,  that  bequest  was  revoked,  and  the 
residue  of  his  personal  estate  and  effects 
was  given  *'  to  the  trustees  of  the  Queen's 
Lying-in  Charity." 

It  was  not  known  who  was  the  testator's 
heir-at-law  or  next  of  kin,  and  therefore 
the  Attorney  Greneral  was  made  a  party. 
The  only  freehold  property  of  the  testator 
consisted  of  a  hoiue,  of  which  he  was 
mortgagee  in  possession,  and  an  annuity 
for   three  lives,   charged  on   lands,  and 
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.l/jr,  Tmney  and  J/r.  UrAfd,  fiofr  Hkt  plain- 
tiffi.  dtrfid  BrrntTte  V.  OrotmUrid^e  1^,  and 
CAr.<i/  V,  >«ati'2,.  The  prinopie  €stn- 
blUi^ted  by  die  eases  on  die  present  qnes- 
tifjfn  Imj  that  there  most  appear  a  desire  to 
eharjire  the  partiealar  estate,  and  to  dis- 
eharsre  the  general  personal  estate;  and 
that  prineiple  was  acted  npon  in  the  dted 
Whjr  does  the  testator  direct  this 


propen^  to  be  Mid,  except  far  the  pur- 
po^  of  exonerating  his  personal  estate? 
The  propertj  was  befbre  snbject  to  the 
payment  of  d^bu ;  and  the  testator,  haTing 
by  his  first  codicil  giren  the  residue  of  his 
personal  estate  to  a  diarity,  directs  the 
payfnent  of  his  debu  oat  of  sach  part  of 
hw  prf^pertjf  riz.  the  mortgage  in  fee  and 
the  annuity  charged  on  land,  as  coold  not 
be  becfoeathed  to  charitable  purposes  under 
9  Geo.  i.  c.  56 ;  and  if  diis  be  not  the  in- 
tention, there  could  be  no  object  in  m^lring 
the  codiciL 

Mr,  fVrafff  tot  the  Crown,  insisted  that 
there  was  no  intention  to  exonerate  the 
^isnetiA  personal  estate  manifested 

'Hie  \Ik%iv.%  ow  the  Rolls. — Does  not 
fills  cjfdicil  dkect  the  executor  to  apply 
tlie  property  to  the  genera]  purposes  of 
the  will  ?  The  demise  in  the  codicil  is  for 
the  payment  not  of  debts  only,  but  also 
of  legacies.  Is  not  the  bequest  of  the 
residue  a  legacy?  My  opinion  is  very 
strong  against  the  claim  of  the  charity. 
Tliere  is  no  ipecific  gift  of  the  personal 
esUte  ;  the  gift  of  the  residue  is  itself  a 
legacy ;  and  the  property  in  question  being 

(t)  4Madd.495. 


Iprieti  for  che  pnymeoc  of  debcs  and  lega- 
oesw  die  codicil  merely  amomits  to  a  di- 
rection  oo  apply  that  property  for  the 
ipmeral  purposes  of  die  vuL  It  is  very 
Ekeiy.  the  tescacor  mi^cLc  ciiink  this  pro- 
perty would  noc  be  subject  to  the  pay- 
ment of  debcsr  except  it  were  so  derwed. 


As  to  wiiat  wiU 
of  persooal 
I£aaa.&: 


to  an  exooera- 
,  «e  Dricer  v.  Fer- 


v.c.   > 

Not.  13.  >    *""*  '•  '"DEUCK. 

Be^tni —  L'aarrtatMtw. 

Gift  0rer,  as  tie  Lrpptnung  of  a  cartel  in 
amiimgdmcyr  **  ^  Sfunkpersofu  as  shall  then 
be  aUltUd  to  wuf  perwual  estaUS 

Whem  tkt  eremi  happemgd^  the  personal 
esiaU  had  hem  mil  dutrilmted.  Gift  octrr 
roidjor  wmeertmmijf. 

Sir  Charles  Frederick,  by  his  will,  dated 
the  20di  of  September  1784,  gave  an  an- 
nuity to  which  he  was  endtled  during  the 
life  of  his  son,  Edward  B.  Frederick  (one 
of  the  defendants),  upon  trust,  that  his 
execntofs  would  pay  the  same  to  his 
daughter  Locy  during  her  life,  if  Edward 
should  lire  so  \oo^%  and  then  in  these 
words — "'  but  in  case  my  said  son  Edward 
shall  surrire  my  said  daughter  Lucy,  I 
win  that  the  said  trustees,  after  my  said 
daughter's  decease,  do  receive  the  said  last- 
mentioned  annuity  or  interest  during  my 
said  son  Edward's  life,  and  pay  and  apply 
the  same  amongst  the  child  or  children,  if 
more  than  one,  of  my  daughter  Lucy,  share 
and  share  alike ;  but  if  she  shall  die  with* 
out  leaving  any  child  or  children,  or  such 
child  or  children  shall  die  in  the  lifetime  of 
my  said  son  Edward,  then  I  will  that  my 
said  executors  do  from  thenceforth  pay  the 
said  annuity  to  and  amongst  such  person  or 
persons  as  shaU  be  then  enuded  to  my 
personal  estate." 

The  testator  further,  by  his  will,  gave 
the  residue  of  the  money  arising  from  the 
sale  of  his  freehold,  copyhold,  leasehold, 
and  other  personal  estate,  between  his 
children  equally ;  the  shares  of  the  sons  to 
be  paid ;  but  the  shares  of  the  daughters, 


Michaelmas  term,  isss. 


Augusta  and  Lucy,  ta  be  invested  in  the 
names  of  his  executors,  the  interest  to  be 
paid  to  them  during  their  lives,  for  their 
sole  and  separate  use,  and  after  the  decease 
of  them  respectively,  in  these  words — 
'*  Upon  trust,  that  my  said  executors  do 
receive  the  interest  or  dividends  of  the 
shares  of  my  said  daughters  respectively, 
and  apply  the  same,  or  so  much  thereof 
as  shall  be  sufficient,  in  the  maintenance 
and  education  of  their  respective  children, 
if  more  than  one,  in  such  shares  and  pro- 
portions as  may  be  deemed  requisite, 
tintil  such  children,  if  more  than  one,  shall 
respectively  attain  the  age  of  twenty-one, 
and  then  divide  the  principal  among  such 
children  respectively  as  shall  attain  that 
age ;  but  if  all  such  child  or  children  of  my 
said  daughters  respectively,  or  both  of 
them  shall  die  under  the  age  of  twenty- 
<nie  ;  then  upon  trust,  that  my  said  exe- 
cutors shall  and  do  pay  the  said  trust- 
money,  and  the  interest  and  proceeds 
thereof^  to  such  person  or  persons  as  shall 
then  be  entitled  to  my  personal  estate." 

Edward  fi.  Frederick  was  the  only  sur- 
viving child  of  the  testator. 

Augusta,  one  of  the  daughters,  died  in 
1806,  leaving  five  children,  defendants; 
Lucy,  the  other  daughter,  died  in  Sep- 
tember 1831,  leaving  no  children;  the 
defendant,  Edward  B.  Frederick,  was  her 
sole  legal  personal  representative. 

The  plaintiffs  were  the  representatives 
of  the  testator,  and  of  one  of  the  deceased 
sons  ;  and  the  bill  was  filed  for  the  direc- 
tion of  the  Court  as  to  Lucy*8  share. 

The  children  of  Augusta  claimed  to  be 
entitled  to  the  whole  of  Lucy*s  share. 

Edward  B.  Frederick  insisted,  that 
Lucy*8  share  was  divisible,  either  amongst 
the  testator's  next  of  kin  living  at  the  time 
of  his  death,  or,  amongst  his  next  of  kin 
living  at  the  time  of  the  death  of  Lucy. 

Sir  E.  Sugden  and  Mr.  Stinton,  for  the 
plain  tifls. 

Mr.  Knight,  Mr.  Chandlets^  and  Mr. 
Tresloce,  were  for  the  several  defendants. 

The  Vice  Chahcellor. — The  true  con- 
struction is,  that  if  either  of  the  daughters 
died  without  issue,  or  if  both  of  them 
died,  then  the  testator  meant  to  give  over 
the  share  of  one  in  one  event,  and  the 


share  of  the  other  in  the  other  event.  To 
make  the  will  at  all  consistent,  we  must 
understand  the  testator  to  have  meant, 
that  the  persons  who  should  take  the  share 
of  Lucy  dying  without  issue,  should  be 
the  same  as  those  who  should  take  the 
annuity  upon  the  death  of  Lucy  during  the 
life  of  Edward.  But  then  the  character 
of  those  persons  is  to  be  determined  by 
something  when  the  contingency  happens, 
namely,  by  their  being  entitled  to  his  per- 
sonal estate.  The  testator  could  only  have 
meant  by  the  words  **  then  entitled  to  my 
personal  estate,"  such  persons  as  would 
have  been  entitled  to  his  personal  estate,  in 
case  it  had  not  all  been  disposed  of  when 
the  contingency  happened :  but  when  the 
event  happened,  his  property  had  all  been 
distributed  ;  and  I  am  of  opinion,  that  an 
intestacy  must  be  declared  as  to  Lucy's 
share. 


M.R.     > 
Nov.  14.  > 

Assent — Evidence. 


AGAR  V.  BIDEK. 


Filing  a  bill,  held  to  be  sufficient  evidence 
of  plaintiff's  assent   to    an  agreement  of 
which  the  bill  seeks  to  enforce  specific  per- 
formance. 

A  bill  was  filed  to  compel  the  defen- 
dant to  accept  a  lease.  The  answer  was 
replied  to,  and  the  cause  was  set  down  for 
hearing  on  bill  and  answer. 

A  letter  from  the  defendant's  answer 
was  read,  in  which  the  defendant  ob- 
jected to  a  clause  in  the  lease,  and  pro- 
posed to  execute  the  lease  on  the  plaintifTs 
agreeing  to  that  clause  being  struck  out. 

Mr.  KoCy  for  the  plaintiff. 

Mr.  Rogers,  for  the  defendant,  objected 
that  there  was  no  evidence  to  shew  that 
the  plaintiff  had  accepted  the  terms  of  tlie 
agreement  contained  in  the  defendant's 
letter. 

The  Master  of  the  Rolls  held,  that 
the  filing  of  die  bill  was  of  itself  sufficient 
evidence,  in  the  absence  of  any  proof  or 
allegation  on  the  part  of  the  defendant, 
of  any  steps  taken,  or  act  done  by  him,  to 
withdraw  the  offer  contained  in  his  letter. 
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Nov 


R.     > 
.12.  > 


BADllAM  17.  ME£. 


Extinguishment  of  Power — Bankruptctf, 

A^  tenant  for  life,  with  a  power  of  ap- 
pointment among  his  children,  tf  freeholds^ 
with  remainder  in  default  of  appointment  to 
his  sons  successively  in  tail,  with  reversion  to 
A,  in  fee ;  the  power  cannot  after  A*s  bank- 
ruptcy  be  exercised  by  him  so  as  to  afftct  the 
reversion  in  fee,  which  is  vested  in  the  assig- 
nees of  his  estate, 

Tliis  cause  came  on  this  day,  on  further 
directions.  On  the  hearing,  a  case  had  been 
directed  for  the  opinion  of  the  Court  of 
Common   Picas  (1),  stating  in  eflTect,  that 
Patience  Mee,   widow,  deceased,  and  Ri- 
cliard  Mee  the  elder,  or  one  of  them,  being 
seised  in  fee-simple  of  certain  lands  and 
hereditaments,  by  indentures  of  lease  and 
release,  of  24th  and  25th  of  April  1794, 
conveyed  the  premises  in  question  to  trus- 
ivi'.H,  to  the  use  of  Richard  Mee  for  life, 
with  remainder  to  the  use  of  trustees,  to 
preserve  contingent  remainders  ;  with  re- 
mainder to  the  use  of  such  one  or  more  of 
the  Hon  or  sons  of  Richard  Mee,  on  the 
body  of  his  then  intended  wife,  Margaret 
Durunt,  and  in  such  shares  and  propor- 
tions, and  for  such  estate  and  estates  in 
fee-simple   or  otherwise,  and  subject  to 
such  charges,  &c.  as  Richard  Mee,  by  deed 
or  will,  to  be  executed  and  attested  as 
therein  mentioned,  should  appoint;  with 
remainder  to  the  use  of  the  first  and  other 
sons  of  Richard  Mee,  on  the  body  of  Mar- 
garet Durant  successively  in  tail  general ; 
with  remainder  to  the  use  of  the  right  heirs 
of  Richard  Mee  for  ever. 

This  intended  marriage  took  effect,  and 
Margaret  Me<s  fornuTly  Durant,  died,  leav- 
ing liichard  Mee  the  elder,  and  Richard 
Mee  an  el<lestHon,and  three  other  children, 
her  surviving.  In  1798,  Richard  Mee  the 
elder  became  a  bankrupt,  and  the  usual 
bargain  and  sale  was  made  to  his  assignees 
of  all  his  property,  including  the  proi)erty 
in  settlement. 

The  assignees  agreed  to  sell  the  whole 
of  their  estate  and  interest  in  the  lands  in 
question  to  Patience  Mee,  the  mother  of 
Richard  Mee  the  elder,  and  those  lands 

(1)7  fiiog.  695 ;  8.  c.  9  Uw  Jouni.  C.P.  213. 


were  accordingly  conveyed  by  the  assig- 
nees to  the  use  of  Patience  Mee,  her  heirs 
and  assigns. 

In  1819,  Richard  Mee,  the  bankrupt, 
executed  a  deed-poll,  whereby  after  re- 
citing the  creation  of  the  power,  and  that 
there  were  four  children  of  the  marriage, 
and  that  Caroline  Mee  and  Richard  Mee, 
two  of  those  children,  had  attained  twenty- 
one,  he  the  said  Richard  Mee,  in  pursuance 
of  the  power  in  the  indenture  of  April 
1794  contained,  did  direct,  limit,  and  ap- 
point, that,  after  the  decease  of  him,  Ri- 
chard Mee,  the  father,  and  the  detennina- 
don  of  his  life  estate,  the  said  lands  and 
hereditaments  should  remain  to  the  use 
of  the  said  Richard  Mee,  the  son,  his  heirs 
and  assigns  for  ever;  nevertheless  charg- 
ed, and  chargeable  with  such   sum  and 

•  sums  of  money  as  should  become  payable 
under  the  appointment  thereinafter  made, 
the  same  to  be  in  satisfaction  of  the 
portions  to  which  the  younger  children 
were,  or  might  claim  to  be  entitled  under 
the  indenture  of  the  25th  of  April  1 794 ; 
Richard  Mee  then  appointed  5,000/.  to  be 

raised  out  of  the  said  estate,  to  be  paid  to 
the  three  younger  children  of  Richard  Mee 

the   father,  as   therein  mentioned,     llie 

Question  for  the  opinion  of  the  Court  of 
'ommon  Pleas  was,  "  What  estate,  from 
and  after  the  execution  of  the  said  deed 
of  appointment,  Richard  Mee,  the  son, 
took  in  the  said  lands  and  hereditaments 
under  the  said  deed  of  appointment,  and 
the  said  deeds  of  the  24th  and  25th  of 
April  1794,  or  any  or  either  of  them.*' 
The  following  certificate  was  sent : — 
"  We  have  heard  this  case  argued  by 
counsel,  and  have  considered  the  same,  and 
we  are  of  opinion,  that  from  and  after  the 
execution  of  the  deed  of  appointment  of 
the  2nd  of  January  1819,  Richard  Mee, 
the  son,  did  not  take  any  estate  in  the 
lands  and  hereditaments  mentioned  in  the 
case  under  the  said  deed  of  appointment, 
but,  under  the  deeds  of  the  24th  and  25th 
of  April  1794,  took  an  estate  tail  in  re- 
mainder, expectant  on  the  determination  of 
the  life  estate  of  his  father." 

Mr,  Pcmberton  stated  the  circumstances 
of  the  case,  and  that  the  question  in  the 
cause  depended  on  the  decision  to  which 
this  Court  should  come,  as  to  the  efiect  of 
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the  bankraptcy  of  Richard  Mee  the  elder, 
on  the  power  given  to  him  by  the  release 
of  April  1 794,  on  the  existence  or  destruc- 
tion of  which  the  case  hinged* 

Mr,  Tmmey^  in  favour  of  the  appoint- 
ment, argued,  that  this  was  a  power  ap- 
pendant, as    to  the  bankrupt's  estate   in 
retersion,  and  collateral  or  in  gross,  as  to 
the  roterniediate  estates  tail  in  the  sons. 
The  principle  on  which  the  Judges  of  the 
Court  of  Common  Pleas  decided  the  case 
sebmitted  to  them  was,  that  the  appoint- 
ment of  the  fee  did  affect  the  reversion 
Tested  in  the  assignees  of  the  bankrupt, 
which  we  do  not  contend  for.    If  the  bank- 
rnpt  had  made  no  appointment,  the  estate 
would  have  stood  limited  thus,  to  the  bank- 
ropt  for  life,  with  successive  estates  tail  to 
his  two  sons,  with  the  reversion   to  the 
bankrupt,  bis  heirs  and  assigns ;  and  the 
hTe-estate  and  reversion  would  of  course 
be  vested  in  the  assignees.    And  he  sub- 
mitted, the  appointment  would   be'  good 
dnring  the  continuance  of  the  estates  tail, 
ind  so  long  as  there  was  issue  of  the  two 
sons  in  esse.    The  bargain  and  sale  of  com- 
missioners does  no  more  than  an  innocent 
eonveyance  by  the  bankrupt,  and  the  exe- 
cution of  the  power  by  the  deed-poll  of 
1819,  would  merely  give  a  fee,  determin- 
able on  the  failure  of  issue  of  the  two  sons 
of  the  bankrupt ;  and  this  appointment  is 
therefore  good  in  form,  and,  except  so  far 
as  it  defeats  the  estate  of  the  assignees  it  is 
good  in  substance  ;  and  until  the  failure  of 
the  issue  in  tail,  the  assignees   have  no 
right  to  interfere.    At  common  law,  it  was 
asked,  whether  a  base  fee,  with  a  limitation 
over,  would  be  good,  and  it  was  answered 
that  it  would  not ;  whereas  the  base  fee 
would  be   good,  and  the  limitation  over 
would  be  bad. 

The  Mastee  of  the  Rolls. — Is  there 
soy  authority  for  saying  that  where  there 
is  a  power  of  appointment  in  a  bankrupt 
which  may  defeat  the  estate  of  the  assig- 
nees of  his  estate,  that  power  is  good,  un- 
less it  does  defeat  their  interest.  The 
question  seems  to  depend  upon  that. 

Mr.  Tvmey. — A  power  simply  collateral 
cannot  be  destroyed ;  the  principle  of  the 
cases  seems  to  be,  that  the  appointment  is 
good,  in  so  far  as  it  does  not  defeat  the  in- 
terest of  the  assignees.  The  power  will 
opci'ate  to  all  intents  until  it  becomes  in- 


consistent with  the  appointor's  own  rights, 
which  have  passed  to  the  assignees. 

Mr.  Preston^  in  support  o^  the  appoint- 
ment, after  expressing  his  dissent  from  the 
principle  of  the  decision  in  Smith  v.  Death 
(2),  proceeded  to  argue,  that  if  the  power 
is  here  released,  it  must  be  through  the 
effect  of  the  act  of  law,  and  not  of  the  act 
of  the  party ;  and  the  law  becomes  the  in- 
strument of  injustice.  The  spirit  of  the 
bankrupt  laws  is  to  give  the  creditors  all 
that  the  debtor  could  in  any  way  claim, 
but  their  operation  must  not  be  extended 
any  further.  The  )>ower  here,  is  a  power 
of  nomination,  or  selection,  which  is  not  in 
any  respect  beneficial  to  the  bankrupt.  In 
Smith  V.  Death,  there  was  a  power  coupled 
with  an  interest,  of  which  the  appointor 
might  therefore  divest  himself.  In  conse- 
quence of  the  decision  in  Thorpe  v.  Goodall 
(3),  that  a  bankrupt  could  not  be  compel- 
led to  execute  an  absolute  power  of  ap- 
pointment, in  favour  of  his  assignees,  it 
was,  by  the  3  Geo.  4.  c.  31.  s.  3,  which  is 
continued  by  the  77th  section  of  G  Geo.  4, 
enacted,  that  all  powers  may  be  executed 
by  the  assignees  of  a  bankrupt  for  the 
benefit  of  the  creditors,  in  the  same  man- 
ner as  the  bankrupt  might  have  executed 
the  same.  And  since  those  acts,  powers 
belonging  to  a  bankrupt  for  his  own  bene- 
fit may  be  executed  by  the  assignees  for 
the  benefit  of  creditors  ;  but  there  is  a  dis- 
tinction between  a  power  of  nomination  and 
selection,  such  as  this  is,  and  powers  by 
which  the  bankrupt  might  injure  or  affect 
his  own  rights.  In  Cunynghame  v.  Thur^ 
law  (4),  a  case  lately  before  his  Honour  the 
Vice  Chancellor,  a  father  attempted  by 
a  release  of  a  power  of  appointment  given 
to  him  for  the  benefit  of  his  children,  to  get 
for  himself  the  share  of  a  deceased  child, 
which  he,  the  father,  would  take,  in  default 
of  appointment,  as  the  son*s'rcpresentativc ; 
but  the  Court  would  not  permit  him  to 
take  the  share,  though  they  held  the  re- 
lease of  the  power  good,  so  that  the  share 
went  as  if  there  had  been  no  appointment 
extending  to  it.  In  Jercis  v.  Tayleur  (5), 
a  father,  tenant  for  life,  and  a  son,  remain- 
der-man in  tail,  were  declared  bankrupts 

(2)  5Madd.S71. 

(S)  17  Vet.  388  ;  •.  c.  1  Roie*B  Rep.  40. 

(4)  1  Hue*.  &  Myloe.  436,  d. 

(o)  3  BBrD.6(  Ald.r)J>7. 
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under  a  joint  commission ;  and  the  deed  of 
bargain  and  sale  was  held  to  operate,  red- 
dendo singula  singulis,  to  pass  the  father's 
estate  for  life,  and  the  son's  estate^tail  as  a 
base  fee,  determinable  on  the  death  of  the 
son,  and  failure  of  heirs  male  of  his  body. 

From  these  cases  I  infer  that  the  act  of 
bankruptcy  does  not  affect  these  powers, 
but  leaves  them  in  statu  quo  ;  and  it  seems 
to  be  only  reasonable,  having  considera- 
tion to  the  rights  of  the  children,  that  the 
act  of  bankruptcy  should  not  affect  the 
power,  but  should  leave  it  where  it  was. 

Mr,  Preston  then  proceeded  to  argue, 
that  if  the  appointment  were  bad  for  the 
whole,  it  would  be  good  to  the  extent  of 
the  duration  of  the  estates  tail ;  and  though 
a  fe^  on  a  fee  cannot  be  limited  in  a  deed» 
yet,  by  a  subsequent  change  in  the  estates 
limited,  the  same  thing  may  be  effected,  so 
that  in  that  way  there  may  be  a  base  fee,  and 
a  fee  upon  it ;  and  such  is  the  case  here,  and 
a  base  fee  is  given  by  the  appointment 
under  the  power  co-extensive  with  the 
estate  tail. 

Mr,  Bethellf  in  favour  of  the  appoint- 
ment.— It  was  argued,  upon  the  case  be- 
fore theCourt  of  Common  Pleas,  in  favour 
of  the  appointment,  that  the  power  was  a 
power  in  gross,  which  could  not  be  extin- 
guished by  bankruptcy ;  and  that,  at  any 
rate,  the  appointment  would  enure  as  a 
base  fee.  This  argument  was  met  on  the 
other  side  two  ways  :  first,  it  was  insisted 
that  under  the  operation  of  the  bank- 
rupt laws,  every  interest,  power,  or  possi- 
bility, which  the  bankrupt  could  have  part- 
ed with,  was  transferred  by  the  bargain 
and  sale  of  the  commissioners  ;  and  second- 
ly, and  this  seems  to  have  been  the  ground 
of  the  decision  in  the  court  of  common 
law — it  was  insisted,  that,  at  all  events,  if 
the  power  still  existed,  it  was  not  well 
executed,  for  this  reason — no  remainder 
could  be  limited  on  a  base  fee,  except  in 
certain  cases  by  operation  of  law ;  and  this 
appointment,  which,  if  it  have  any  effect, 
must  have  the  same  effect  as  if  the  estate 
created  under  it  were  inserted  in  the  origi- 
nal deed, must  be  considered  bad,  inasmuch 
as  a  fee  could  not  there  have  been  limited 
on  a  base  fee.  This  argument,  it  appears, 
was  the  ground  of  the  Court's  decision,  but 
it  proceeded  on  a  fallacy.  The  definition 
of  a  remainder,  as  it  is  given  by  Lord 


Coke  (6)  is,  "  that  it  is  a  remainder  or 
remnant  of  an  estate  in  lands  or  tenements 
expectant  upon  a  particular  estate,  created 
together  with  the  same  at  one  time,"  so 
that  one  of  the  conditions  in  the  creation 
of  a  remainder  is,  that  it  must  be  created 
'*  together  with  the  particular  estate  at  one 
time."  In  the  case  of  The  Duke  of  Marl- 
borough  V.  LordGodolphin(J\  Lord  Hard- 
wicke  makes  the  following  observations  as 
to  the  rule  of  construction  regarding  the 
estates  which  are  created  under  powers  of 
appointment  having  the  same  effect  as  if 
they  were  limited  by  the  deed  creating  the 
power  :  "  I  admit  the  principle,  that  where 
a  person  takes  by  execution  of  a  power, 
whether  of  realty  or  personalty,  he  takes 
under  the  authority  of  that  power;  but  not 
from  the  time  of  the  creation  of  that  power. 
There  is  no  case  that  the  relation  shall  go 
back  for  that,  which  is  quite  of  another 
nature  ;  and  that  is  the  point  which  must 
be  contended  for  here,  that  they  must  take 
by  relation,  so  as  to  make  them  take  from 
the  time  of  the  creation  of  the  power ;  for 
which  there  is  no  authority,  and  that  would 
be  unreasonable.  The  meaning,  that  the 
persons  must  take  under  the  power,  or  aa 
if  their  names  had  been  inserted  in  the 
power,  is,  that  they  shall  take  in  the  same 
manner  as  if  the  power  and  instrument  exe- 
cuting the  power,  had  been  incorporated 
in  one  instrument ;  then  they  shall  take  as 
if  all  that  was  in  the  instrument  executing, 
had  been  expressed  in  that  giving  the 
power."  It  is,  therefore,  altogether  con- 
trary to  the  principles  governing  powers, 
to  suppose  that  a  remainder  limited  in  a 
deed  after  a  power  of  appointment,  is  sup- 
ported by,  or  dependent  on,  the  estate  cre- 
ated by  the  power.  The  Court  was  quite 
mistaken  here,  because  the  remainder  de- 
pends on  the  particular  estate  in  the  settle- 
ment; and  on  this  mistaken  notion  it  is 
that  the  Court  of  Common  Pleas  decided 
against  the  appointment.  Richard  Mee, 
the  elder,  had  a  power  of  determining  to 
whom  the  estate  should  belong,  between 
his  death  and  the  time  of  the  ultimate 
limitation  to  his  own  right  heirs  taking 
effect ;  and  therefore,  the  exercise  of  the 
power  over  the  intermediate  estate,  must 

(6)  Co.  Litt.  143  a. 

(7)  2  Ves.  MD,  78-9. 
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be  good  in  so  far  as  it  does  not  affect  the 
estate  of  the  assignees. 

i\fr,  Bukersieik,  also  In  favour  of  the 
appointment,  contended,  that  so  far  as  the 
rights  of  the  creditors  were  affected,  the 
appointment  could  not  be  supported  ;  but 
as  between  the  members  of  the  family,  the 
power  remained  in  force  and  might  be 
executed.  We  have  no  right  to  make,  and 
do  not  make,  any  claim  which  defeats  the 
retersion  to  which  the  assignees  are  en- 
titled. 

Tlie  Master  op  the  Rolls. — The  fact 
is,  the  appointment  t\oes  defeat  the  rever- 
sion in  fee;  but  subsequent  events  may 
make  it  inoperative ;  and  does  this  make 
tlie  appointment  good  ? 

Mr.  Jiolfet  (who  represented  a  party, 
wliose  interest  it  was  to  set  aside  the  ap- 
pointment,) in  answer  to  the  first  general 
proposition  of  Mr.  Preston,  that  tlie  bank- 
rupt might  execute  the  power  of  appoint* 
ment  to  any  extent,  argued,  that  if  there 
were  A.  tenant  for  life,  remainder  in  taiUo 
hb  children,  reversion  in  fee  to  A,  with 
power  to  reversioner  to  give  his  reversion 
among  his  children  if  he  thinks  fit,  and  A* 
conveys  all  his  interest  by  lease  and  re- 
lease ;  it  is  quite  clear,  that  he  could  not 
afterwards  execute  his  power.  This  case 
is  similar,  except  in  so  far  as  the  bankrupt 
lias  not  executed  any  conveyance,  but  has 
done  acts,  in  consequence  of  which  a  power 
is  given  to  other  persons  in  his  stead,  to 
effect  the  same  thing,  viz.  to  convey  away 
the  fee. 

Mr,  Pemherian,  for  persons  in  the  same 
interest,  contended,  as  to  the  first  propo- 
sition of  Mr.  Preston,  that  tlie  bankrupt 
might  execute  the  power  to  any  extent, 
that,  as  fiir  as  the  reversion  in  fee  was  con- 
cerned, the  power  to  appoint,  is  a  power 
to  appoint  out  of  the  estate  of  the  bank- 
ropt,  and  is,  to  that  extent,  a  power  appen- 
dant, which  the  bargain  and  sale  of  the  com- 
missioners would  destroy. 

As  to  the  other  proposition,  in  support 
of  which  the  rest  of  the  arguments  were 
adduced,  that  the  bankrupt  had  no  power 
of  affecting  the  reversion,  but  that  he  had 
power  to  give  a  base  fee,  to  depend  on  the 
duration  of  the  estates  tail,  he  insisted, 
that  the  intention  of  the  bankrupt  was  ma- 
nifest on  the  face  of  the  deed,  and  could 
not  be  mistaken ;  his  intention  was  to  give 


the  absolute  interest  to  the  eldest  son, 
charged  with  5,000/.  for  the  younger  chil- 
dren ;  but  this  intention  he  could  not  carry 
into  effect :  and  will  the  Court  therefore 
decide,  that  the  bankrupt  meant  to  give 
what  estate  he  could  give,  subject  to  the 
same  charge,  which  charge  might  exceed  the 
value  of  the  estate  created^^by  the  power? 
It  never  could  be  so  decided ;  and  there 
is  no  means  of  apportioning  the  charge. 
Where  there  is  a  power  to  appoint  a  fee 
among  a  class,  and  the  donee  of  the  power 
attempts  to  give  life  estates  to  the  persons 
who  are  the  objects  of  the  power,  with  re- 
mainder to  the  children,  such  an  appoint- 
ment is  good  for  those  estates,  and  void  for 
the  rest ;  because  the  two  parts  may  be 
clearly  diatinguished,  and  the  good  and  void 
parts  separated ;  but  here,  it  would  be  im- 
possible to  make  such  a  distinction.  The 
principle  on  which  this  appointment  is  bad, 
is  clearly  stated  in  Sugden  on  Powers^  p. 
552, 4th  edit. — **  Where  there  is  a  complete 
execution,  and  something  ex  ahundanli 
added,  which  is  improper,  there,  the  execu- 
tion will  be  good,  and  only  the  excess  void ; 
but  where  there  is  not  a  complete  execu- 
tion of  a  power,  and  the  boundaries  between 
the  excess  and  execution  are  not  distin- 
guishable, it  will  be  bad  (8).*'  Who  can 
say,  here,  if  the  father  had  known  he  could 
only  give  a  base  fee,  that  he  would  have 
done  it,  though  he  would  give  a  fee  simple? 
and  then,  would  he  have  charged  the  base 
fee  to  the  amount  of  5,000/.  ?  All  that  we 
can  certainly  say  is,  that  he  did  not  intend 
to  do  what  the  other  side  contends  he  has 
done.  A  further  difficulty  also  arises,  as 
to  the  nature  of  the  interest  which  is  given 
by  the  appointment. 

Mr,  J,  Russellt  in  the  same  interest. — It 
is  admitted  on  all  hands,  that  a  general 
power  in  the  bankrupt  is  destroyed  by  the 
bankruptcy ;  and  the  cases  of  Smith  v. 
Death  (9),  BickUy  v.  Guest  (10),  and  West 
V.  Berney  (11),  establish  the  same  rule  as 
to  particular  powers,  so  that  there  is  no 
difference  now  between  a  general  and  a 
particular  power,  for  both  are  defeated 
by  the  bankruptcy ;  and  this  is  not  a  trust 
concerning  which  a    specific  performance 

(8)  2  Ves.  fen.  644. 
(y)  b  Madil.  571. 

(10)  1  Ruts.  &  My1.440. 

(11)  Ibid.431. 
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could  be  compelled.  It  was  contended, 
that  the  power  was  not  bad,  except  in  so 
far  as  it  might  defeat  the  reversion ;  and 
that  the  appointment  was  good,  so  far  as  it 
passed  an  estate,  defeasible  on  the  determi- 
nation of  the  estates  tail,  and  the  coming  into 
possession  of  the  reversion ;  but  there  is  no 
authority  for  holding,  that  a  power  remains 
after  the  estate  of  the  donee  is  gone.  In 
the  deed  of  settlement,  the  power  is  to  ap- 
point in  fee  or  otherwise ;  and  if  it  is  no 
longer  a  power  to  appoint  in  fee,  it  is  to- 
tally difiPerent  from  the  power  as  originally 
created. 

Mr,  Tinney,  in  reply,  did  not  adopt  the 
view  of  Mr.  Preston.  He  admitted,  that 
the  power  was  not  good,  so  far  as  it  affected 
the  estate  of  the  assignees ;  but  contended, 
that  it  was  good,  as  against  all  other  per- 
sons. The  distinction  is  clear,  between  the 
)iart  of  the  appointment  which  is  valid,  and 
that  which  is  invalid  ;  the  power  is  two- 
fold, it  is  a  power  appendant  so  far  as  it 
affects  the  reversion  in  fee,  and  collateral,  or 
in  gross,  as  to  the  intermediate  estates ;  and 
this  execution  of  the  power  in  gross  is 
good.  The  authority  for  the  doctrine  of 
the  apportionment  of  powers;  and  that 
powers  though  bad  as  to  the  whole  may  be 
good  to  a  certain  extent,  is  Edwards  v.  Slater 
(12).  If  there  were  no  appointment,  the 
estate  would  be  in  the  tenant  in  tail,  and 
not  in  the  bankrupt;  and  therefore,  the 
power  is  simply  collateral — Long  v.  Rankin 
(Id).  Common  justice  requires,  that  the 
estate  of  the  assignees  should  not  be  in- 
jured ;  but  it  does  not  require  that  a  father 
should  not  be  permitted  to  vary  the  inter- 
ests of  his  children.  All  property  of  the 
bankrupt,  which  he  may  part  with,  should 
go  to  the  assignees  ;  but  this  is  an  authority 
delegated  to  the  bankrupt,  and  no  more. 
In  the  Court  of  Common  Pleas,  this  ques- 
tion was  considered  as  a  question  of  form  ; 
but  that  is  not  so,  it  is  a  question  of  sub- 
stance, involving  the  doctrine  of  the  extin- 
guishment of  powers.  There  is  nothing  in 
the  bankrupt  laws  which  affects  this  case; 
and  no  injustice  is  done  to  any  one.  Sub- 
sequent events,  may  make  this  appointment 
bad,  but  Courts  will  never  look  at  any  estate, 
beyond  an  estate  tail ;  because  the  issue 
may  never  fail,  and  because  the  tenant  in 

(12)  Hftrdres,  410. 

(13)  Sugden  on  Powers,  676,  App. 


tail  may  defeat  the  remainders.  The  Coort 
cannot  now,  therefore,  consider  the  rever- 
sion. 

Mr.  PfM/ow.— The  rule  of  law,  that  there 
cannot  be  a  fee  upon  a  fee,  does  not  apply 
here.  This  is  a  case  grounded  on  a  par- 
ticular law,  and  therefore,  independent  of 
the  common  law.  Where  an  estate  is  linailed 
to  A.  for  life,  reiinainder  to  his  first  son  in 
tail,  with  remainders  over,  and  the  ton 
levies  a  fine  in  h^  father's  hfetime,  there 
then  appears  to  be  a  fee  upon  a  fee;  and  yet, 
that  case  is  of  common  occurrence.  What 
objection  can  there  be  to  an  estate  being 
created  commensurate  with  the  estate  tail  ? 
such  a  case  does  not  come  within  the 
rule,  against  the  limitation  of  a  fee  u|ion  a 
fee. 

The  Master  of  thb  Rolls  gave  his 
judgment  in  this  case,  on  the  14th  of  De- 
cember. 

In  this  case,  a  settlement  had  been  made 
by  a  father,  of  certain  estates,  to  himself 
for  life,  with  a  power  to  appoint  among  his 
sons  in  fee  or  otherwise,  with  remainder 
to  his  first  and  other  sons  in  tail,  with 
remainder  to  his  own  right  heirs.  The 
father  becomes  bankrupt,  and  af^er  hb 
bankruptcy  proceeds  to  execute  his  power, 
by' making  an  appointment  in  favour  of 
his  eldest  son  in  fee;  and  the  question 
was,  whether  this  execution  of  the  power 
after  the  bankruptcy,  was  or  was  not  a  good 
execution  of  the  power.  A  case  was  di- 
rected for  the  opinion  of  the  Judges  of  the 
Court  of  Common  Pleas,  and  they  decided, 
that  the  appointment  was  void,  and  that  the 
eldest  son  was  in  under  his  estate  tail. 
— [His  Honour,  after  commenting  on  tlie 
inconvenience  of  the  practice  of  the  courts 
of  common  law,  in  not  giving  the  grounds 
of  their  opinion,  which  is  the  very  object 
in  view  in  sending  a  case  to  the  common 
law,  proceeded] — It  is  conjectured,  from 
the  report  of  the  case  in  Bingham's  Re^ 
porlSf  that  the  Judges  of  the  Court  of  Com- 
mon Pleas  decided  against  the  validity  of 
the  appointment,  on  the  ground  that  the 
execution  of  the  power,  being  the  limita- 
tion of  an  use,  could  not  be  good,  unless 
the  limitation  created  by  the  appointment 
would  have  been  good  if  it  had  been  con- 
tained in  the  deed  creating  the  power. 
And,  therefore,  even  if  it  were  admitted 
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that  the  bankrupt  coold  execute  the  power 
BoCwitbttandiDg  bankruptcy,  and  that  tlte 
appoJDtinent  conferred  only  a  base  fee  de* 
temninable  on  the  deaths  of  the  sons  with* 
oat  issue,  even    on  that   supposition  the 
appointmeDt  would  still  be  bad,  because  the 
limiution  would  not  be  good  if  it  were  in- 
troduced into  the  deed  creating  the  power. 
Aod  as  this  is  not  a  general  power,  but  a 
pmicahu'  power,  I  am  of  opinion,  that  a 
Jiinitataon  in  the  execution  of  it  cannot  be 
good,  unleaa  it  would  have  been  good   if 
ioierted  in  the  deed  creating  the  power.     1 
srast  therefore  conBrro  the  decision  of  the 
Court  of  Common  Pleas;  and  it  becomes 
BQoeceasary  for  me  to  consider  the  various 
points  raised  in  the  arguments  of  the  dif- 
ferent counsel  in  the  cause,  and  which  were 
discusaed  at  the  bar. 


Note. — ^The  judgment  in  the  above  case 
has  been  much  canvassed  at  the  bar,  and 
the  arguments  have  been  given  shortly 
on  account  of  the  importance  of  the  deci- 
sion, and  for  the  purpose  of  marking  the 
extent  and  result  of  the  decision,  which 
seems  to  be,  that  a  bankruptcy  precludes 
the  bankrupt  from  doing  any  act,  whether 
of  discretion  or  not,  to  injure  or  affect  his 
own  rights  ;  of  course,  the  mere  official  act 
of  a  trustee,  a  bankrupt,  cannot  ever  in- 
jure or  affect  his  rights.  It  is  submitted, 
that  it  could  not  be  argued  with  effect,  that 
the  preventing  the  bankrupt  from  exercis- 
ing bis  discretionary  power,  was  an  act  of 
injustice ;  for  that  argument  would  go  to 
establish,  that  the  settlor's  act  in  giving 
successive  estates  tail  lo  his  sons,  was  an 
act  of  injustice ;  and  that  the  father  would 
be  acting  unjustly  in  not  executing  his 
discretionary  power;  and  so  the  distinction 
between  trusts  absolute  and  discretionary 
would  be  done  away  with.  An  estate  is 
settled  in  a  proper  manner,  and  the  leaving 
it  so,  which  is  an  event  contemplated  by  the 
settlement,  can  surely  not  be  called  an  act 
of  injustice  ;  but  the  settlement  also  looks 
tt  the  expediency  of  making  an  alteration  in 
the  limitations ;  and  the  consideration  of 
those  circumstances,  with  reference  only 
to  the  parties  to  be  benefited  by  the  change, 
is  confided  arbitrio  boni  viri ;  and  it  surely 
is  only  strict  equity  to  hold  that  a  per- 
son sacrificing  the  interests  and  rights  of 
New  Sesibs,  II. — Chanc. 


his  creditors  to  a  question  of  expediency, 
which  the  donee  of  a  power  must  do,  who 
defeats  his  own  reversion  by  exercise  of  his 
power,  would  be  a  sufHcient  reason  to  in- 
duce a  court  of  equity  to  pronounce,  that 
such  a  person  was  no  longer  the  i;ir  banus^ 
to  whom  such  a  power  ought  to  be  com- 
mitted.    So  far  as  to  the  equity  of  the  case. 
Then  as  to  the  law — that  a  fee  on  a  fee 
cannot  be  limited  by  way  of  use.     It  was 
alleged  in  argument,  that  this  was  not  a  fee 
at  all ;  but  that  view  carries  its  own  con- 
tradiction with  it.     It  was  also  argued,  that 
in  equity  this  should  be  considered,  not  as 
a  displacing  of  or  substitution  for  the  estate 
tail,  but  a  disposal  of  the  right  of  enjoy- 
ment of  the  property,  until  the  time  for  the 
coming  into   possession  of  the  reversion, 
by  the  determination  of  the  two  estates  tail, 
should  arrive.  To  this  the  argument  of  Mr. 
Pemberton  is  a  sufHcient  answer;  but  the 
argument  seems  to  be  untenable  also,  as  in- 
volving this  anomaly,  that  it  would  admit 
of  an  use  upon  an  use ;  for  the  power  when 
executed  operates  by  the  doctrine  of  spring- 
ing uses,  to  create,  not  a  trust  estate  out  of 
the  legal  estate  in  tail,  but  a  legal  estate 
under  the  Statute  of  Uses  ;  and,  since  the 
estate  created  by  the  execution  of  such  a 
power  is  a  legal  estate,  there  would  be  an 
use  on  an  use,  unless  the  estate  under  the 
power  is  such  as  may  leave  the  estate  tail 
standing  as  a  remainder.     This  argument 
may  be  of  use  in  any  future  consideration 
of  the  question,  as   to   the  validity  of  a 
partial  execution  of  such  a  power,  which 
would  not  interfere  with  the  reversion ;  that 
question,  however,  is  wholly  untouched  by 
the  present  decision.    And  it  may  be  fur- 
ther added,  that  the  construction  contended 
for  would  make  every  exercise  of  such  a 
power  a  fruitful  source  of  litigation  ;  while 
the  contrary  decision   works  no  injustice, 
and  leaves  the  line  of  distinction  plain,  and 
the  rule  clear,  that  an  appointment  by  a 
bankrupt,  in  execution  of  a  discretionary 
power,  which  affects  any  estate  in  remainder 
or  reversion  vested  by  law  in  his  assignees 
for  the   benefit  of  his   creditors,   is   void. 
Upon  the  whole,  this  decision  appears  to 
be  perfectly  reconcileable  with  justice,  with 
equity,  with  consistency,  and  with  sound 
policy. 
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jlppointment, 

A^  being  entitled,  as  one  of  a  class,  to  part 
of  a  fund,  in  the  event  or  for  default  of 
any  appointment,  in  the  settlement  made  on 
her  marriafre,  directs,  that  what  she  shall 
eventually  be  entitled  to,  out  of  that  fund, 
shall  be  held  by  the  trustees  of  the  settlement, 
upon  trustt  for  the  benefit  of  her  husband 
and  children.  An  appointment  is  afterwards 
made  of  the  fund,  by  which  A*s  share  is  ap' 
pointed  to  the  trustees  of  that  settlement 
on  the  trusts  of  the  settlement, — Held,  that 
such  appointment  is,  substantially,  an  ap-- 
pointment  to  A,  and  good  in  equity, — And 
Bembic,  that  such  appointment  would  be  sup^ 
ported  in  favour  of  persons  not  coming  within 
tlte  consideration  of  marriage. 

By  indentures  of  lease  and  release,  of 
19tli  and  20th  of  February  1773,  (being 
the  settlement  made  on  tlie  marriage  of 
Henry  Peckwell,  and  Bella  Blosset,)  cer- 
tain freehold  estates,  situated  in  the  county 
of  Sussex  and  in  Ireland,  which  were  after- 
wards sold,  and  certain  monies  directed  to 
be  laid  out  in  the  purchase  of  land,  stood 
limited  to  Henry  Peckwell  for  life ;  with 
remainder  to  Bella  Blosset  for  life;  with 
remainder,  **  if  there  should  be  issue  of  the 
said  intended  marriage,  only  one  child,  who 
should  be  living  at  the  decease  of  the  sur- 
vivor of  them,  the  said  Henry  Peckwell  and 
Bella  Blosset,  to  the  use  of  such  only  child, 
his  or  her  heirs  and  assigns ;  but  in  case 
there  should  be  two  or  more  children  of  the 
said  marriage,  who  should  be  living  at  the 
decease  of  the  survivor  of  them,  the  said 
Henry  Peckwell  and  Bella  Blosset,  to  the 
use  of  all  and  every  such  children  and  their 
several  and  respective  heirs  and  assigns,  in 
such  shares  and  proportions,  and  in  such 
manner,  and  with  such  benefit  of  survivor- 
ship, during  their  respective  minorities,  as 
the  said  Henry  Peckwell  and  Bella  Blosset, 
jointly,  during  their  lives,  by  any  deed  or 
instrument  in  writing,  with  or  wiihout 
power  of  revocation,  under  their  hands  and 
se*Is«  attested  by  two  or  more  credible  wit- 
nesses; or  as  tlie  survivor  of  tliem,  the 
said  Henry  Peckwell  and  Bella  Blosset,  by 
any  such  deed  or  instrument,  imder  his  or 
her  liand  and  teal,  attested  as  aforesaid,  or 


by  his  or  her  last  will  and  testament,  in 
writing,  attested  by  three  or  more  credible 
witnesses,  should  appoint,  and  for  want  of 
such  appointment,  to  the  use  of  all  and 
every  such  children,  their  heirs  and  assigns, 
as  tenants  in  common,  and  not  as  joint 
tenants.** 

The  marriage  took  effect,  and  Mr.  Peek- 
well  died  without  having  exercised  the 
joint  power  of  appointment,  leaving  his 
widow  Bella  Peckwell,  and  his  two  chil- 
dren. Sir  Robert  Henry  Blosset,  and  the 
defendant  Selina  Mary  Grote,  him  surviv- 
ing ;  and  on  his  death,  Sir  Robert  Henry 
Blosset  and  Selina  Mary  Grote  became  en- 
titled to  the  settled  property,  subject  to  the 
mother's  life  interest,  in  such  shares  as  she 
might  appoint,  or,  in  default  of  appointment, 
equally.  On  the  7th  and  8th  of  October 
179S,  indentures  of  lease  and  release,  being 
the  settlement  made  on  the  intended  mar- 
riage, which  was  shortly  afterwards  solem- 
nized, between  George  Grote  and  Selina 
Mary  Peckwell,  were  executed  ;  and  by  the 
indenture  of  release,  which  was  made  be- 
tween Selina  Mary  Peckwell,  of  the  first 
part,  George  Grote,  of  the  second  part,  and 
the  plaintiff,  Multon  Lambard,  and  two  co- 
trustees, who  are  since  dead,  of  the  third 
part,  a  sum  of  1,500/,,  to  which  Selina 
Mary  Peckwell  was  absolutely  entitled ;  was 
assigned  and  transferred  to  the  said  Multon 
Lambard  and  his  co-trustees,  their  execu- 
tors, administrators,  and  assigns,  upon  trust, 
to  permit  George  Grote  to  receive  the  in- 
terest for  life,  and  after  his  death,  upon 
trust,  to  permit  Selina  Mary  Peckwell  to 
receive  the  interest  for  her  lite,  and  after 
the  decease  of  the  survivor,  in  trust,  to  as- 
sign and  transfer  the  principal  to  and  am«ng 
all  and  every,  or  such  one  or  more  of  the 
children  of  George  Grote  and  Selina  Mary 
Peckwell,  and  at  such  ages  and  in  such 
shares  as  they  should,  jointly,  by  deed,  or 
as  the  survivor  should,  by  will,  appoint ; 
and  in  default  of  any  appointment ;  then  to 
all  and  everv  the  children  of  the  said  mar- 
riage,  equally.  And  it  was  by  the  said 
indenture  of  release  further  witnessed,  that 
for  making  a  further  provision  for  the  par- 
ties to,  and  issue  of  the  said  intended  mar- 
riage, the  said  Selina  Mary  Peckwell  did 
transfer  andsetover  to  the  said  plaintiflTMul- 
ton  Lambard  and  his  co-trustees,  their  exe- 
cutors, administrators,  and  aasigns,  the  part. 
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tbare»  and  interest  of  her,  the  said  Seh'na 
Marj  Peck  well,  to  which  ^he  was  entitled 
10  reversion,  expectant  on  the  decease  of 
tbe  said  Bella  Peckwell,  her  mother,  of  and 
in  tbe  said  hereditaments  and  premises  in 
the  county  of  Sussex,  and  of  and  in  the  un- 
divided third  part  of  the  said  hereditaments 
m  Ireland,  and  also  all  the  stock,  money, 
and  other  personal  estate  and  eflfects  what- 
toever,    to  which   the    said    Selina    Mary 
Peckwell  was  entitled  in  reversion,  expect- 
ant on  the  decease  of  the  said  Bella  Peek- 
well  ;  to  hold  the  said   real  and  personal 
estate  to  the  said  plaintifTMulton  Lambard, 
ami  his  co-trustees,  their  executors,  admi- 
nistrators, and  assigns,  '*  upon  such  an4  the 
same  trusts,  and  to  and  for  such  and  the 
same  intents  and  purposes,  as  were  therein- 
before expressed  and  declared,  concerning 
tbe  said  capital  sum  of  1,500/. 

By  a  deed-poll,  dated  the  23rd  day  of 
December  1809,  under  the  hand  and  seal 
of  the  said  Bella  Peckwell,  (who  had  sur- 
vived the  said  Henry  Peckwell,)  reciting, 
that  the  said  Bella  Peckwell  was  desirous 
to  exercise,  by  deed,  the  power  of  appoint- 
ment, limited  to  her  by  the  indenture  of 
settlement  of  the  JSOth  of  February  1773, 
tbe  said  Bella  Peckwell  did  appoint  the  parts 
and  shares  of  her  hereditaments  and  pre- 
mises, comprised  in  the  said  indenture  of 
settlement  of  the  20th  of  February  1773, 
"(charged  and  chargeable  with  the  pay- 
ment, within  six  calendar  months  after  her 
decease,  of  the  sum  of  3,000/.  unto  the  said 
plaintifT,  Multon  Lambard,  and  his  co-trus- 
tees, tbe  trustees  of  the  said  indenture  of 
settlement  of  the  8th  of  October  1793,  upon 
such  trusts  and  for  such  intents  and  pur- 
poses, as  in  and  by  the  same  indenture  of 
settlement  were  declared  and  expressed  of 
and  concerning  the  said  sum  of  1,500/.  there- 
in mentioned,  which  said  sum  of  3,000/.,  the 
said  Bella  Peckwell  did  thereby  direct  and 
declare  was  to  become  and  be  an  imme- 
diate interest,  vested  in  the  said  last-named 
trustees,  upon  the  execution  of  the  said 
deed-poll,  but  to  be  raised  and  paid  at  the 
time  last  mentioned,  and  was  so  appointed 
and  intended  to  be  received  and  taken  in 
fall  satisfaction  of  all  the  share  and  interest 
of  the  said  Selina  Mary  Grote,  of  and  in  the 
said  thereby  appointed  hereditaments  and 
money,)  to  the  use  of  Sir  Robert  Henry 
Blosset,  his  heirs  and  assigns." 


Mrs.  Peckwell  died  soon  after  the  date 
and  execution  of  this  deed  of  appoint- 
ment. 

And  the  question  for  the  opinion  of  the 
Court  was,  as  to  the  validity  of  this  ap- 
pointment in  equity,  it  being  clearly  not  an 
appointment  to  the  objects  specified  in  the 
power,  viz,  children  of  Mr.  and  Mrs*  Peek- 
well. 

The  bill  was  filed  by  M.  Lambard,  the 
surviving  trustee  of  Mrs.  Grote's  settle- 
ment, against  the  parties  claiming  interest 
in  the  property,  which  was  the  subject  of 
the  settlement  of  1773,  and  prayed  that  it 
might  be  declared,  that  the  appointment 
made  by  Bella  Peckwell  was  an  invalid 
appointment,  and  that  the  same  was  an  im- 
proper execution  of  the  power  reserved  to 
her  by  that  settlement,  and  that  the  moiety 
of  all  the  property  comprised  in  that  settle- 
ment, might  be  settled  upon  the  trusts  of 
the  settlement  of  1793,  made  on  the  mar- 
riage of  Mr.  and  Mrs.  Grote. 

Afr.  Tinney  and  Mr,  Perry,  for  the  plain- 
tiffs, cited  IVhUe  v.  St.  Bar  be  {\),  and 
Tucker  v.  Sanger  (2).  The  cases  have  de- 
cided, that  where  a  power  of  appointment 
is  given  for  the  benefit  of  a  person,  if  the 
person  to  be  benefited  by  the  execution  of 
the  power  consents  to  a  settlement  of  the 
property,  over  which  the  power  extends^  it 
may  be  so  settled  with  the  consent  and  con- 
currence of  such  person,  by  the  donee  of 
the  power.  Here,  however,  there,  is  no 
consent  of  the  daughter,  who  is  the  proper 
object  of  the  power :  the  mother  was  no 
party  to  the  daughter's  settlement,  nor  was 
the  daughter  a  party  to  the  mother's  execu- 
tion of  the  power. 

This  appointment  is,  clearly,  bad  at  law ; 
it  is  not  made  to  the  legitimate  objects ;  it 
docs  not  give  Mrs.  Grote  more  than  a  life 
interest,  in  case  she  shoidd  survive  her  hus- 
band ;  and  it  extends  to  her  husband  and 
children,  who  were  not  proper  objects ;  and 
Mrs.  Grote  does  not  concur  in  the  appoint- 
ment. Except  in  so  far  as  she  has  previously 
directed,  that  whatever  she  may  be  entitled 
to,  under  the  mother's  settlement,  shall  be 
held  on  the  trusts  of  her  own  settlement. 
Can  this  appointment  be  supported  in  equity  ? 

(1)  1  Ve«.  &  Bes.  399. 

(2)  M'Clel.  459. 
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CASES  IN  CHANCERY : 


No  cases  have  gone  to  the  extent  of  this 


case. 


Air,  Pemberton,  contra. — The  appoint- 
ment, tiiough  bad  at  law,  is  good  in  equity, 
where  the  appointment  is  to  trustees  for  the 
benefit  of  the  proper  objects;  but  here, 
there  is  another  difficulty,  inasmuch  as  tlie 
appointment  is  not  to  the  proper  objects ; 
but  it  may  still  be  held  good,  by  looking  at 
it,  as  in  substance  an  appointment  to  Mrs. 
Peckwell  herself.  In  Routledge  v.  Dorril 
(d),  the  first  point  alluded  to  in  the  judg- 
ment, is  similar  to  this;  and  the  Master  of 
the  Rolls  there  observes,  that  ''  a  sum  ap- 
pointed, as  in  this  case,  to  a  daughter  upon 
marriage,  though  modified  with  respect  to 
the  objects  of  the  marriage^  is  a  good  ap- 
pointment, not  to  the  objects  of  the  mar- 
riage, but  to  the  daughter  herself;  and  this 
appointment  is  a  good  appointment  to  her  ; 
though  if  it  had  been  done  by  will,  and  in- 
dependent of  any  modification  introduced 
by  the  daughter  herself,  it  would  not  have 
been  good  ;  because  the  husband  and  the 
diildren  of  the  marriage  born  after  the 
death  of  the  grandmother,  were  not  imme- 
diate objects  of  the  appointment.  There- 
fore, it  is  just  as  if  there  were  an  appoint- 
ment to  her,  and  she  had  settled  it  so  with 
the  husband."  In  White  v.  Si.  Barbe,  Sir 
William  Grant  observes,  '*  The  question  is, 
whether  all  parties  liaving  any  power  over 
the  fund,  have  not  concurred  in  the  dis- 
position of  it." 

Air.  Sideboitom,  on  the  same  side,  con- 
tended, that  though,  here,  the  acts  were 
not  contemporaneous,  yet  that  cannot  make 
any  difference  in  the  equity,  though  it 
may  in  the  form,  where  the  concurrence  of 
the  appointee  is  obtained  before  the  ex- 
ecution of  the  power;  and  cited  Langsier  v. 
Blackmore  (4). 

The  Master  of  the  Rolls. — I  think  the 
result  of  the  cases  is,  that  where  a  child, 
entitled  to  part  of  a  fund  as  one  of  a  class, 
directs,  upon  marriage  or  with  a  view  to 
marriage,  that  the  fund  may  go  to  such 
persons  as  are  the  usual  objects  of  a  pro- 
vision on  marriage,  it  is  a  good  appoint- 
ment of  that  fund  by  such  child,  and  the 
fund  when  settled  in  pursuance  of  such  di- 


rection, is  well  appointed  to  that  child. 
And  such  seems  to  have  been  the  case 
here. 

I  am  of  opinion,  that,  under  the  circum- 
stances of  this  case,  the  appointment  to  the 
trustee  of  the  daughter's  settlement  by  the 
mother,  was  substantially  an  appointment 
to  the  daughter,  and  therefore  a  valid  ap- 
pointment; and  I  think  there  would  be 
great  reason  to  hold,  that  if  an  appoint- 
ment were  made  to  persons,  not  the  usual 
objects  of  a  provision  on  marriage,  it  would 
still  be  subtantially  the  appointment  of  the 
child,  and  therefore  good. 

Bill  dismissed. 


i 


S)  t  Vei.  Jan.  36f. 
4)  Ambler,  t89. 


L.C.     >  Ex  parte  flint  in  re  brand» 
Nov.  20.  3  a  Lujiatic. 

Statute  1  Will.  4.  c.  65.  s.  28.  —  Con- 
struction— Lunatic, 

A  comnuttee  of  the  person  and  estate  of  a 
lunatic  may  levy  a  fine,  or  suffer  a  recovery  of 
copyhold  lands t  of  which  the  lunatic  is  tenant^ 
in  tailt  with  immediate  reversion  to  himself  in 
fee,  under  1  Will,  4.  c,  65.  <.^28,/or  effect' 
ing  a  sale  for  the  purposes  of  the  act. 

The  2Sth  section  of  the  act  applies  only  to 
lands,  of  which  a  lunatic  is  tenant  in  tail,with 
immediate  reversion  to  himself. 

This  was  a  petition  before  the  Lord 
Chancellor,  under  the  statute  1  Will.  4. 
c.  65.  s.  28,  for  a  sale  of  some  of  the 
copyhold  estates,  of  which  the  bank- 
rupt was  tenant  in  tail,  in  order  to  pay  his 
debts. 

•  The  purport  of  the  28th  section  of  the 
act  is — It  shall  be  lawful  for  the  Lord 
Chancellor  to  order  the  estates  of  lunatics 
to  be  sold,  or  charged  by  way  of  mortgage, 
for  raising  money  for  the  payment  of 
debts,  &c.,  "  and  to  direct  the  committee 
of  the  estate  of  such  person  (the  lunatic,) 
to  execute,  in  the  place  of  such  person  re- 
spectively, conveyances  of  the  estates  so  to 
be  sold,  mortgaged,  encumbered,  or  dis- 
posed, and  to  do  all  such  acts  as  shall  be 
necessary  to  effectuate  the  same,  in  such 
manner  as  such  Lord  Chancellor,  intrusted 
86  aforesaid,  shall  direct." 

Sir  Edward  Sugden  (with   whom   was 
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Mr.  Wood^)  referred  to  the  second  section 
of  that  act,  which  relates  to  the  scope  and 
ezteDt  of  the  words  used  in  the  act ;  hy 
*  irbich  section  it  is  enacted,  that  the  words 
rekuing  to  a  conveyance  are  to  be  held  to 
extend  to  any  release,  surrender,  assign- 
meot,  or  other  assurance,  including  all  acts 
deeds  and  things  necessary  for  making 
and  perfecting  the  same. 

A  fine  or  recovery  of  copyhold  lands  is 
tiiD{^y  an  assurance,  and  not  of  the  same 
nature  with  a  fine  or  recovery  of  freehold 
lands,  which  divests  the  seisin.  A  fine  of 
copyholds  is  an  assurance  in  the  simplest 
sense  of  the  words.  The  lunatic  might 
bare  barred  the  estate  tail,  and  his  com- 
mittee may  do  the  same  acts  the  lunatic 
binsself  might  have  done. 

There  might  be  an  apparent  difficulty 
in  sufifering  a  recovery,  owing  to  the  na- 
ture of  the  proceeding  in  the  process ;  but 
the  same  difficulty  arises  in  every  case 
where  a  deed  is  executed  by  one  person 
for  another.  Let  us  take  the  case  of  those 
manors,  where  the  custom  authorizes  the 
barring  of  estates  tail,  with  remainders  over 
by  surrender.  There,  no  difficulty  could 
arise ;  and  if  the  one  case  is  within  the 
letter  of  the  act,  the  other  is  within  the 
equity  of  it.  The  intention  of  the  framers 
of  the  act  was  to  relieve  the  estate  of  the 
lunatic,  and  the  lunatic  himself  out  of  his 
own  estate. 

The  Court  has  no  power  to  authorize 
the  doing  of  any  acts  which  are  not  con- 
templated by  this  act;  but,  in  this  case,  at 
any  rate,  there  can  be  no  difficulty,  be- 
cause Mr.  Brand  is  tenant  in  tail,  with 
immediate  reversion  to  himself;  his  fine 
therefore  would  extinguish  the  estate  tail, 
and  bring  the  reversion  into  immediate 
possession. 

Mr.  Wood  cited  the  following  cases, 
which  were  decided  under  the  stat.  7  Anne, 
c  19:— 

Ex  parte  Maire{\\  in  which  case,  an 
infant  feme  covert,  a  trustee,  was  ordered 
to  convey  by  fine ;  and  Ex  parte  Johrnon 
(2%  where  an  infant  was  ordered  to  con- 
vey by  common  recovery ;  but  see  Ex 
parte  Bowes  (3),  and  Ex  parte  Smith  (4). 

(1)  S  Aik.479. 
(«)  Ibid,  559. 

(3)  Ibid.  164. 

(4)  Ambl.  6Si. 


The  words  in  this  act  are  the  same  with 
those  in  the  stat.  7  Anne,  with  the  addition 
of  the  declaratory  enactment  in  this  act,  re- 
specting the  construction  of  the  words  used. 

The  Lord  Chancsllor,  on  the  1 2th 
of  December,  after  stating  that  his  opi- 
nion rested  on  the  assumption,  that  the 
lunatic  was  tenant  in  tail,  with  immediate 
reversion  to  himself  in  fee,  proceeded  to 
give  his  judgment. — 

If  there  had  been  a  remainder  man,  the 
estate  would  not  have  come  within  the 
meaning  of  the  words  in  the  28th  section 
of  the  act,  "lands  of  which  the  lunatic  is 
seised,  possessed,  or  entitled ;"  and  I  should 
have  held,  that  the  act  only  gave  a  power 
of  selling  or  charging  the  lunatic's  estates, 
where  he  is  the  only  person  interested 
therein.  It  is  plain  enough,  on  the  reason 
of  the  thing,  that  we  must  impose  this  re- 
striction on  the  general  expressions  in  the 
28th  section;  but  the  29th  section  makes 
it  more  clear,  because  none  of  the  terms 
there  used  are  applicable  to  remainder- 
men, in  the  directions  as  to  the  disposition 
of  the  surplus  of  the  money  raised  under 
the  provisions  in  the  former  section. 

I  have  conferred  with  one  of  the  Judges 
of  the  Common  Pleas,  and  the  difficulty  is 
reduced  to  a  mere  technical  one  —  how 
the  committee  can  be  made  tenant  to  the 
praecipe;  and  how  his  recovery  over  against 
the  vouchee  can  operate  in  bar  of  the 
tenant  in  tail,  and  those  claiming  under 
him. 

There  was  a  like  difficulty  under  the 
7  Anne,  respecting  the  conveyances  by 
infant  trustees,  and  the  form  of  vrords  which 
gives  rise  to  the  difficulty  here  is  the  same 
as  that  used  in  the  stat.  7  Anne. 

Lord  Hardwicke  seems  to  have  felt  this 
difficulty,  and  he  expressed  his  doubts 
whether  an  infant  trustee  could  suffer  a 
recovery  without  a  privy  seal ;  but  after- 
wards in  Ex  parte  Johnson^  on  the  ground 
that  the  words  of  the  act  were  general, 
that  the  infant  shall  convey  as  the  Court 
by  order  shall  direct,  he  ordered  an  infant 
to  convey  by  common  recovery.  Lord 
Hardwicke  has  waived  this  objection  in 
the  case  of  Ex  parte  Johnson ;  and  I  shall 
therefore  make  the  order  here. 


There  was  no  one  to  oppose  the  prayer, 


14 


CASES  IX  ai  %NCERY  : 


Lm  iivuVu,  »'l*^if«^  tilt  r'<wrt  bkd  ^urw- 


BPYCffJVfOy  r.  BCTCBIVftOS. 


Nor,  iJSJ,  Jf 

A  Uilatmemlttrif  poj^cTt  gi^'f^g  a  Ugocy  to 
A,  "  my  €X^cuUf^  ^iinnf^  ike  jMtrum  mho  was 
named  execuUfr  m  a  former  wiU  and  codicil) 
and  gieiitg  **  Ike  micre$i  ofaU  my  rewkamimg 
jtrofterty  to  Ji,  and  at  hi$  deceate^  the  f/rm^ 
cipal  to  Cr  9$  a  revocatum  of  a  former  will 
and  codAcilu 

The  only  qii#«tion  in  tbis  caute  was  as 
to  the  effcrct  of  a  testamentary  paper  or 
codicil ;  whether  it  was  a  rerocation  of  the 
will  or  not,  under  the  following  drcuni« 
stances  :  Kleanor  Hutchinson  by  will 
appointed  George  Fraser  and Camp- 
bell her  executors,  and  gave  them  all  hcrr 
estate  and  eflTecto,  in  trust,  to  pay  debts 
and  funeral  and  testamentary  expenses, 
and  the  legacies  given  by  her  will,  or  any 
codicil  or  codicils  thereto;  and,  subject 
thereto,  to  invest  the  residue  as  therein 
mentioned,  and  to  stand  possessed  thereof 
upon  certain  trusts  therein  mentioned. 

By  the  first  codicil  to  her  will,  the  tes- 
tatrix altered  the  trusts  of  the  residue  of 
her  estate  and  effects,  and  appointed  Mr. 
George  Fraser  her  sole  executor. 

By  a  second  codicil,  the  testatrix  gave 
several  pecuniary  legacies. 

On  the  17th  of  January  1832,  Mrs. 
Hutchinson  wrote  with  her  own  hand,  and 
signed  in  the  presence  of  two  witnesses  a 
document  in  the  words  and  figures  follow- 
ing :  'M,  Fleanor  Hutchinson,  hereby  give 
and  bequeath  unto  Mary  Rose  Brookbank 
and  Agnes  Brookbank  as  follows  : — a  bed 
and  mattrass,  four  blankets,  &'C. ;  all  my 
body-linen,  &c. ;  two  chests  of  drawers, 
six  silver  table  spoons,  &c.  (enumerating 
various  articles  of  household  furniture, 
plate,  &c.)  dated  this  17th  day  of  January 
1852.      K.  Hutchinson." 

And  subteauently,  but  on  the  same  day, 
she  wrote  on  the  other  side  of  the  same  piece 
of  paper,  and  signed  in  the  presence  of 


two  wii 

Jo«i:»5  parport  aihd  efiecs: — ^^1, 
Hctebiftioo.  do  give  and  ^e^seafik  Sj 
to  George  Fraser,  oej  ex«cxa*r.  aai 
interest  of  all  my  remajDair  property  M' 
brother  Thomas  Hatc^unon,  and 
decease,  the  principal  to  wtw  ncce. 
Faltoo  HatchinsoQ,  doc  sabn«3ti»tbe< 
troui  of  her  husband  in  tfae  evcat  of 
marriage.     C>iit  of  the  abone  fropernr,   ^ 
desire  that  20/.  a  year  be  paid  to 
Rose  Brookbank  during  ber  life, 
this  day,  the  1 7th  of  Jaooary  1  S3?.* 

All  the  above  iostninBems 
en  ted  by  Mrs.  Hutchinson  in  the 
of  two  witnesses,  and  were  prored  bj  dK 
executor,  and  admitted  by  the  Ecclesias- 
tical Court,  as  a  will  and  fcrar   codidk, 
without    obsenratioo;    and   part   €»f    the 
prayer  of  the   bill   was,    ''that   the   last 
testamentary  document  of  the  17th  of  Ja- 
nuary might  be   established,   and  that  it 
might  be  declared  to  operate  as  a  revo- 
cation of  each  and  every  beneficial  inter- 
est, legacy,   and   bequest,  in    or   by  the 
will,  and  other  testamentary  docameots  of 
the  said  testatrix  of  earlier  date,  created, 
bequeathed,  or  made." 

It  was  urged,  that  the  last  testamentary 
paper  was  a  codicil,  as  it  spoke  of  an  exe- 
cutor as  already  appointed  ;  and  the  words 
"  all  my  remaining  property**  would  then 
mean,  all  the  property  remaining  after  pay-* 
ment  of  all  the  legacies  mentioned  in  the 
earlier  instruments ;  and  it  was  submitted, 
whether  the  Court  had  any  right  to  ex- 
amine into  the  question  when  the  Ecclesi- 
astical Court  had  recognized  the  validity 
of  all  the  instruments. 

The  Master  of  the  Rolls. — If  there  is 
any  doubt  entertained  respecting  the  le- 
gality of  the  will  and  codicils,  you  must  go 
back  to  the  Ecclesiastical  Court  to  have 
the  probate  set  aside.  However,  if  I  were 
at  liberty  to  decide  this  question  without 
being  fettered  by  anything  that  has  been 
done  by  the  Ecclesiastical  Court,  I  have 
no  doubt  whatever ;  and  if  the  parties  are 
all  agreed,  and  are  willing  to  abide  by  my 
decision,  and  to  waive  alf  reference  to  what 
has  taken  place  in  the  Ecclesiastical  Court, 
I  am  clearly  of  opinion,  that  the  will  and 
two  first  codicils  were  revoked  by  the 
paper  in  question.  As  to  the  two  last 
testamentary  instruments  of  the  same  date, 
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mod  nrritten  on  the  same  sheet  of  paper,  it 
would  be  extremely  difficult  to  say  that 
one  was  a  revocation  of  the  other :  I  am 
not  aware  of  any  decision  of  the  IDcclesi- 
mistical  Courts  to  that  efil'ct.  1  am  of 
opinion,  that  the  will  and  first  two  codicils 
are  all  revoked,  since  the  bequests  in  the 
last  testamentary  paper  are  wholly  incon- 
sistent with  the  former  disposition ;  and 
the  third  and  fourth  codicils  must  be  read 
u  one  instrument.  But,  if  there  is  any 
dispute,  I  have  no  jurisdiction  to  decide 
the  question  judicially,  but  muat  compel 
yoQ  to  take  the  opinion  of  the  Ecclesias- 
tiul  Court  upon  it. 


M.  R.     "> 

V        ot      C      G05DEN  V,  DOTTERELL. 

^OV.  t^O»     \ 

Will —  Construction  of  words. 

By  I  he  rrord  "  money,*'  stock  nUl  not  he 
k.ldto}Hiss  in  a  will,  unless  the  context  shews 
fin  intention  to  extend  the  accepted  signijca- 
/km  of  the  nord, 

John  Gosden,  by  will,  after  bequeathing 
to  his  sister,  Mrs.  Jane  Dotterell,  a  legacy 
of  lOOL  of  good  and  lawful  money  of 
Great  Britain,  and  a  legacy  of  20/.  to  his  ne- 
phew, John  Dotterell,  gave  and  bequeathed 
the  rest  of  his  money  to  be  equally  divided, 
share  and  share  alike,  between  his  brother 
Joseph  Gosden,  and  his  niece  Mrs.  Jane 
Penfold.  He  then  bequeathed  certain 
specific  articles  of  plate  to  Mrs.  Penfold, 
aod  all  his  clothes  to  his  brother  Joseph, 
bat  made  no  a|;pointraent  of  executors. 

The  testator  died,  and  letters  of  admini- 
stration, with  the  will  annexed,  were  taken 
out  by  Mr.  Joseph  Gosden,  and  on  bis  death, 
by  Mrs.  Gosden. 

The  testa tor*s  assets  consisted  of  a  sum 
of  119/.  in  gold,  found  in  a  bag  ;  a  sum  of 
600^  new  4  per  cent,  annuities ;  and  a  few 
articles  of  wearing  apparel  and  plate. 

The  bill  was  filed  by  Mrs.  Gosden  to 
have  the  trusts  of  the  will  carried  into  exe- 
cution, and  the  rights  of  the  parties  declared. 
I1ie  only  question  was,  whether  die  words 
in  the  will,  "  the  rest  of  my  money,'*  pass- 
ed the  stock. 

Mr.  Jacob  contended,  that,  unless  the 
testator  meant  to  pua  the  stock,  the  be- 


quest   was    altogether    inoperative,    and 
cited — 

Lyuue  V.  Kerridge,  West's  Kep.   I'emp. 

llardw.  17^'. 
OmiiKinuty  V,  Butcher,  1  Turn.  &'  Russ. 

260. 
Lcgfic  V.  Asgill,  I  Turn.  &  Russ.  265. 
Kendall  \'.  Kendall ,  4  Kuss.  ^00;   G  Law 
Journ.  Chunc.  111. 

Mr.  Bickersteth  and  Mr.  Goodeve,  con- 
tra, cited — 

Hotham  V.  Sutton,  15  Ves.  326. 
Ca%c  of  Mary  Shelmans  Will,  Gilb.  Eq. 
Rep.  200. 

The  Master  of  the  Rolls,  observed 
that  there  was  no  doubt  the  testator  meant 
to  pass  the  stock ;  but  if  it  was  a  settled 
rule,  that  stock  does  not  pass  under  the 
word  "money,"  unless  the  context  of  the 
will  contains  something  explanatory  of 
the  intention  to  include  stock,  he  was 
afraid  he  could  not  effectuate  the  testator's 
intention. 

On  a  subsequent  day,  after  looking  into 
the  cases,  his  Honour  observed,  the  result 
of  the  cases  was,  that  the  word  "  money*' 
would  not,  without  a  context,  pass  stock  ; 
and  therefore  he  could  not  depart  from  the 
settled  principle  here. 


M.R.     I 

VT  no      r      PATTISOK  r.  PATTI80N. 

Nov.  23.  J 
Will — Spccijic  legacy — Ademption . 

Where  a  specific  legacy  of  stock  is  gicen, 
the  legacy  is  adeemed  by  a  change  of  the 
stock  for  any  purpose, 

James  Pattison,  by  will,  dated  in  April 
1829,  after  giving  divers  specific  legacies, 
gave  and  bequeathed  to  Margaret  Forbes, 
aflerwards  Margaret  Pattison,  the  sum  of 
50/.  long  annuities,  which  he  purchased 
with  a  sum  of  1,000/.  left  him  by  the  will 
of  J.  T.  esq. 

In  December  1829,  the  testator  being 
possessed  of  a  sum  of  325/.  in  the  long 
annuities,  in  which  sum  was  included  the 
sum  of  50/.  long  annuities  bequeathed  to 
Mrs.  Forbes,  gave  orders  for  the  exchange 
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of  the  long  annuities  for  new  annuities,  the 
price  of  which  was  much  lower  than  was 
the  price  of  the  long  annuities  ;  though  the 
only  difference  in  the  two  stocks  appeared 
to  be,  that  the  half-yearly  payments  of  the 
annuities  were  made  at  different  quarters 
of  the  year ;  they  expired  in  the  same  year, 
and  within  a  quarter  of  a  year  of  each 
other. 

The  transfer  was  effected,  and  the  tes- 
tator received  100/.  and  upwards  for  the 
difference  of  price  of  the  two  stocks,  and 
the  only  object  of  the  sale  seemed  to  be 
that  of  pocketing  the  difference  of  price. 

The  testator  made  several  codicils  to  his 
will  after  the  time  of  making  the  exchange, 
and  thereby  confirmed  his  will  in  all  re- 
spects in  which  it  was  not  expressly  alter- 
ed by  such  codicils. ' 

The  usual  bill  for  an  account  was  filed, 
and  the  cause  now  came  on  to  be  heard, 
on  exceptions  and  further  directions ;  and 
one  of  the  exceptions  gave  rise  to  the  ques- 
tion, whether  the  legacy  of  50/.  long  annui- 
ties, was  adeemed. 

Mr.  Bicker steth  and  Mr,  Lloyd  admitted 
the  general  principle  as  stated  in  Barker  v. 
Rayner{l),  Where  the  subject  of  the 
specific  gift  fails,  so  that  there  is  nothing 
whereon  the  bequest  can  attach,  there  the 
legacy  necessarily  fails ;  but  the  rule  is 
made  rather  to  avoid  difficulties,  than  to 
effectuate  the  intention  of  the  testator ;  and 
it  is  not  wholly  untractable.  Here,  the 
purpose  of  the  testator  is  manifest,  and 
his  intention  was  not  to  alter  the  stock  and 
defeat  the  legatee.  There  was  no  conver- 
sion of  the  stock  into  money.  The  long 
annuities  are  merely  changed  into  a  stock 
of  the  same  nature,  and  precisely  similar 
in  point  of  duration ;  and  the  only  object  of 
the  change  was,  to  realize  the  difference  of 
value,  which  was  about  100/.  The  effect 
of  a  codicil  confirming  a  will  is,  to  bring  the 
will  down  to  the  time  of  the  date  of  the 
codicil,  as  if  the  testator  had  written  his 
will  anew — Perkins  v.  MicklethnaUe{2) ;  and 
if  that  be  so,  there  can  be  no  difficulty  in 
this  case  ;  and  the  allusion  to  the  purchase 
of  the  long  annuities  and  other  circum- 
stances fix  a  sufficient  ear-mark  on  these 
new  annuities,  to  identify  them  with  the 

(1)  5Madd.  «08. 
(«)  1  P.  Wnw.  t74. 


bequest  to  Mrs.  Pattison :  Dobson  v.  Water- 
man,  cited  in  Selnoodv,  Mildmay{S), 

Mr.  Pemberton^  contra,  insisted  that  the 
rule  as  to  the  ademption  of  legacies  ad- 
mitted of  but  one  exception,  viz.  that  of  a 
revocation  without  any  act  of  volition  on 
the  part  of  the  testator ;  but,  here,  the 
ademption  was  the  result  of  the  party's 
own  act  (4). 

The  Master  op  the  Rolls. — The  rule, 
as  to  the  effect  of  confirmation  of  a  will 
being  tantamount  to  the  making  a  new  will, 
requires  some  qualification.  Here,  there 
was  no  mistake  in  the  will,  which  contained 
an  accurate  description  of  the  stock  as  it 
then  was ;  and  the  answer  to  the  arguments 
in  favour  of  the  legatee  is,  that  this  is  a 
different  fund  from  that  given  to  Mrs. 
Pattison.     Her  legacy  was  adeemed. 


M.R. 
Nov 


\. }  ^" 


re  GODDARD,  deceased. 


Slat.  1  JVilL  4.  c.  60.  *.  8  ^Construction. 

A  mortgagee  is  noi  a  trustee  within  the 
meaning  of  the  act  1  Will.  4.  c.  60.  until 
the  mortgage  money  has  been  paid. 

Goddard  was  the  mortgagee  of  a  free- 
hold estate,  and,  before  the  mortgage 
money  had  been  repaid,  departed  this  life 
without  issue,  and  it  was  not  known  who 
was  hi»  heir ;  and  the  question  was  raised 
by  Afr.  Lovatt,  the  counsel  for  the  peti- 
tioner, whether  section  8  of  the  1  Will.  4. 
c.  60.  applied  to  the  case  of  a  mortgagee, 
in  whom  the  fee-simple  was  vested. 

The  Mastbr  of  the  Rolls  held,  that  a 
mortgagee  is  not  a  trustee  till  the  mort- 
gage money  has  been  repaid ;  and  the  heir 
of  the  mortgagee  is  not  therefore  the  heir 
of  the  trustee  within  the  meaning  of  this 
act.  When  the  mortgage  money  has  been 
paid,  then  the  heir  of  the  mortgagee  will 
be  a  trustee,  though  the  mortgagee  himself 
never  was.  There  must  be  a  means  of 
obtaining  the  legal  estate,  but  this  is  not 
the  means. 

(3)  SVe8.308. 

(4)  1  Rop.  on  Legaciaa,  286,  et  seq. 
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Jh»1C« 
Not.  5  8c 
Dec.  14 


"} 


rawer  9.  robxrti. 


Insaiveni  Act — CredUor^iomsaU  to  nuU. 

The  want  of  consent  of  creditors^  required 
hf  the  lusoivent  Aet^  to  enable  astfgneet  to 
mtUute  suits  in  equity,  cannot  be  taken  ad- 
vantage  of  by  the  debtors  to  the  e$tate^  against 
nkom  proceedings  are  instituted, 

A  question  arose  in  this  suit,  as  to  the 
effect  of  the  clause  in  the  general  Insolvent 
Act,  7  Geo.  4.  c.  57.  s.  24,  requiring  the 
consent  of  the  major  part  in  value  of  the 
creditors  to  be  obtained,  at  the  commence- 
ment of  a  suit  in  equity  by  the  assignees. 
The  objection  was  made  at  the  hearing  of 
this  cause,  which  was  instituted  by  the 
assignees  of  an  insolvent  legatee,  against 
die  executors. 

Ocklestane  ▼.  Benson  was  cited,  in  which 
the  Master  of  the  Rolls  allowed  a  plea,  that 
the  suit  was  not  instituted  with  the  consent 
of  the  creditors,  and  gave  the  following 
reason  : — "  If  the  creditors  are  not  bound 
by  the  result  of  a  suit,  which  is  commenced 
by  the  assignees  without  the  consent  of  the 
creditors,  then  it  is  not  fit  that  the  defen- 
dant should  be  vexed  by  a  suit  which,  at 
the  pleasure  of  the  creditors,  may  be  to 
him  fruitless.  And  if  the  creditors  are 
bound  by  such  a  suit,  then  it  is  fit  that  a 
plea  should  be  favoured,  which  is  in  fur- 
therance of  the  purposes  of  the  statute." 
This  case  appeared  to  have  formed  the 
ground  of  the  decision  in  several  other 
cases,  but  there  were  conflicting  authorities 
on  the  question,  and  His  Honour  express- 
ed a  wish  that  the  case  should  stand  over 
tiU  a  future  day,  that  the  several  autho- 
rities  might  be  brought  forward,  and  the 
question  considered. 

Mr,  Bickersteik  cited  the  cases  of — 

Ocklestane  v.  Benson,  i  Sim.  &  St.  265  ; 

s.  c.  3  Law  Joum.  Chanc.  1 42. 
Doe  d.  Clarke  v.  Spencer,  3  Bing.  370 ; 

s.  c.  4  Law  Joum.  C.P.  101. 
Bevan  ▼.  Lewis,  2  Glyn  &  Jam.  243. 
Bozon  V.  fTilUams,  2  lOunge  &  Jer.  475. 
King  r.  Tullock,  2  Sim.  469. 
Jones  V.  Yeates,  3  Younge  &  Jer.  373, 
Dance  v.  Wyatt,  6  Bing.  486 ;  s.  c.  8 

Law  Joum.  C.P.  15d. 
New  Series,  IL— Chanc. 


It  was  stated  at  the  bar,  that  several 
cases  had  occurred  lately,  in  which  the 
Vice  Chancellor  had  decided,  on  the  autho- 
rity of  Ocklestone  v.  Benson,  that  the  objec- 
tion was  available. 

Mr,  Bickersteth,  for  the  assignees,  con- 
tended, that  the  authorities  were  conflict- 
ing, and  that,  in  several  of  the  cases  cited, 
the  Judges  had  expressed  their  disappro- 
bation of  the  decision  in  Ocklestone  v. 
Benson, 

The  Master  op  the  Rolls  was  very 
much  against  the  demurrer.  He  considered 
that  the  debtor,  against  whom  a  suit  was 
instituted  by  the  assignees,  was  discharged 
by  that  proceeding  from  any  further  re- 
sponsibility. How  can  the  creditors  be 
prejudiced  by  the  decision  ?  If  the  suit 
were  successful,  the  creditors  would  have 
the  benefit  of  it ;  and  if  it  were  to  fail 
through  the  misconduct  of  the  assignee, 
they  would  have  their  remedy  against  him. 
The  notice  required  by  the  act,  is  simply 
for  the  benefit  of  the  creditor,  and  his 
benefit  is  the  consideration  which  ought  to 
govern  the  construction  of  the  act.  How- 
ever, as  it  was  material  that  some  uniform 
rule  should  be  adopted.  His  Honour  said 
he  would  confer  with  the  other  Judges  on 
the  subject,  before  finally  deciding  the 
point. 

On  the  1 4th  of  December,  His  Honour 
again  adverted  to  the  point. 

The  question  here  is  as  to  the  power  of 
the  assignees  to  commence  proceedings  in 
equity,  under  the  Insolvent  Act,  without 
the  consent  in  writing  of  the  major  part  in 
value  of  the  creditors. 

I  have  spoken  to  three  of  the  Judges  of 
the  Court  of  Common  Pleas,  but  as  their 
decision  depended  on  the  result  of  several 
conflicting  authorities,  they  could  not  give 
me  any  distinct  answer.  I  have  not  since 
heard  from  them  ;  therefore,  I  consider 
that  they  still  entertain  the  same  opinion, 
that  the  debtor  cannot  take  advantage  of 
the  objection,  that  the  suit  is  instituted 
without  the  consent  of  the  creditors.  I 
have  altered  my  opinion  on  the  subject.  I 
am  of  opinion,  that  the  debtor  is  protected, 
by  the  suit  instituted  by  the  assignees,  from 
any  claim  by  or  on  the  part  of  the  credi- 
tors, whatever  may  be  the  result  of  the 

I) 
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suit ;  and  even  though  the  suit  should  fail, 
still  I  think  the  debtor  is  exonerated  by 
the  suit  instituted,  from  any  further  de- 
mands in  respect  of  his  debt.  The  object 
of  the  licence,  required  by  the  statute, 
is  only  to  protect  creditors  against  any 
wanton  waste  of  the  bankrupt's  estate,  by 
those  who  are  appointed  to  take  care  of 
their  interests,  and  not  to  prejudice  the 
debtor ;  so  that  if  the  assignees  institute  a 
suit  without  licence,  they  do  it  at  their 
own  risk,  and  render  themselves  personally 
liable,  ifit  should  be  improperly  conducted, 
not  only  to  the  costs  of  the  suit,  but  also 
to  indemnify  the  estate  against  all  other 
expenses  and  losses  incurred  by  their  mis- 
conduct. The  objection,  therefore,  is  over- 
ruled. 


V 

Nov. 


.C.     7 

f.  28.  S 


TUCKER  V,  HARRIS. 


Conitruclion  of  Settlement — Presumption, 

Isiuet  contlrued  to  mean  issue  living  at  the 
deathf  under  the  circumstances. 

In  settlements^  contradictory  or  conflicting 
claims  afford  presumption  in  favour  of  a 
child;  in  a  will,  no  presumption  that  any 
shall  take,  but  those  described  as  takers, 

Thomas  Johnson,  by  his  will,  bearing 
dote  the  29th  of  March  1794,  made  the  fol- 
lowing bequests  :  **  And  as  to  the  further 
sum  of  5,000/.  bank  4>/.  per  cent,  annuities, 
other  part  of  the  said  sum  of  22,000/.  bank 
4/.  per  cent,  annuities,  upon  trust  to  pay 
And  Apply  the  interest  and  dividends  of  the 
said  sum  of  5,000/.  bank  4/.  per  cent,  annui- 
ties, unto  mv  daughter  Eliiabeth  Minshaw, 
for  and  durmg  the  term  of  her  natural  life, 
upon  her  own  single  and  separate  receipt 
and  receipts,  and  not  to  be  in  anywise  sub- 
ject to  the  controuli  debts  or  engagements 
of  the  said  Harry  George  Minshaw,  or  any 
Aiture  husband  or  husbands,  and  from  and 
aAer  the  decease  of  my  said  daughter  Eliia- 
beth Minshaw,  unon  trust  to  nay  and  apply 
the  interest  an<l  dividends  of  tlio  said  sum  of 
5,000/.  bank  4/.  percent,  annuities,  for  the 
msintenancei  education,  beneflt,  and  ad* 
vantage  of  all  and  every  the  child  and  chil- 
dren of  my  said  daughter  Kliiabeth  Min- 
shaw, as  shall  be  living  at  the  time  of  the 
decease  of  my  said  daughteri  during  their 


respective  minorities,  and  *'oii  their  re* 
spectively  attaining  the  age  of  twenty-one 
years,  upon  trust  to  transfer  the  said  sum 
of  5,000/.  bank  4/.  per  cent,  annuities 
equally  between  them,  share  and  share 
alike;  but  in  case  my  said  daughter  Eliza- 
beth Minshaw  shall  happen  to  depart  this 
life  without  leaving  any  such  child  or  chil- 
dren, or  leaving  such,  if  such  child  or  all 
such  children  shall  happen  to  depart  this 
life  before  attaining  the  age  of  twenty-one 
years,  then  and  in  such  case,  upon  trust, 
to  transfer  the  said  sum  of  5,000/.  bank 
4/.  per  cent,  annuities,  unto  and  equally 
between  such  children  of  my  said  son  Free- 
love  Johnson,  or  of  my  daughters  Sarah 
Wilson  and  Mary  Johnson,  as  shall  be 
living  at  the  time  of  the  decease  of  my 
said  daughter  Elizabeth  Minshaw,  without 
issue,  or  of  the  last  of  such  issue  under 
twenty-one,  and  with  the  like  power  to  my 
executors  and  trustees,  to  apply  the  interest 
of  their  respective  shares  therein  for  their 
benefit,  during  their  respective  minorities ;" 
and  the  testator  by  his  will  further  ex- 
pressed himself,  **  And  as  to  the  sum  of 
1,000/.  Royal  Exchange  Assurance  stock, 
other  part  of  the  said  sum  of  4,500/.  Royal 
Exchange  stock,  upon  trust  to  pay  and 
apply  the  interest  and  dividends  of  the 
same  to  my  said  daughter  Elizabeth  Min- 
shaw, for  and  during  the  term  of  her  natu- 
ral life,  upon  her  own  single  and  separate 
receipt,  and  with  the  like  remainders  in 
favour  of  her  issue,  and  in  default  thereof 
in  favour  of  the  issue  of  my  other  children, 
as  hereinbefore  directed  and  appointed  in 
respect  of  the  said  sum  of  5,000/.  bank  4/, 
per  cent,  annuities,  hereinbefore  led  for 
their  benefit  as  aforesaid.*' 

Elisabeth  Minshaw  died  in  March  1882 ; 
she  had  three  children — namely,  Mary, 
Harriot  Freelove,  and  Elizabeth  Louisa, 
all  of  whom  attained  their  age  of  twenty- 
one  years,  and  were  respectively  married. 
Mary  and  Harriot  Freelove  are  now  alive, 
and  have  issue. 

Elisabeth  Louisa  died  in  February  1880, 
without  issue,  leaving  her  husband  sur- 
viving ;  he  filed  the  present  bill,  claiming 
10  be  entitled  as  her  legal  personal  repre- 
sentative to  one  third  of  the  stock  be- 
queathed by  the  testator. 

The  question  was,  whether  the  daughters 
respectively  on  attaining  twenty-one,  in  the 
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JiTetine  of  their  mother,  took  vested  in- 
terests in  the  stock. 

The  defendants  demurred  to  the  bill. 

Sir  Edward  Sugden^  for  the  demurrer, 
contended  that  those  children  only  who  sur- 
▼i?ed  their  mother  were  entitled — Hotchkin 
?.  HMmfretj{\\  Fitzgerald  r.  /WW  (2), 
aod  Torres  r.  Franco  (3). 

Mr.  PepyM  and  Mr.  Ruttell,  contra. — 
Pomis  T.  Burdeii  (4),  Howgrave  T.  Cartier 
(5\  Perfect  r.  Lord  Curzon  (6),  Torres  v. 
Franco. 

The  ViCB  Cbancbllor. — The  question 
is,  whether  we  can  bring  this  case  within 
the  principle  in  Perfect  t.  Lord  Curzon^  by 
saying  there  is  m  doubt  who  should  take, 
which  I  think  there  is  not. 

In  cases  of  settlement,  if  there  are 
cootradictory  and  conflicting  clauses  or 
where  the  expressions  are  ambiguous,  the 
presumption  is  in  faTOur  of  the  child ;  but 
in  a  gift  by  will,  there  can  be  no  presump- 
tion, that  any  shall  take,  but  those  who  are 
described  as  takers.  Here,  there  is  a  gift  of 
5,000^  stock,  for  his  daughter  for  life,  and 
after  her  decease,  for  "the  maintenance  of 
all  and  every  the  child  and  children "  of 
his  daughter,  "as  shall  be  living  at  the 
time  of  the  decease"  of  his  daughter ;  and 
from  these  words  it  is  clear,  that  those 
only  who  answer  this  description  shall 
take. 

He  then  proceeds,  "in  case"  his  daugh- 
ter "  departs  this  life  without  leaving  any 
ntck  child  or  children,  or,  leaving  nuch^  if 
tHck  child,  or  all  tuck  children,  shall  depart 
this  life  before  attaining  the  age  of  twenty- 
one  years,"  then  to  transfer  unto  "  such 
children  of"  his  son  and  of  his  remaining 
daughters,  "  as  shall  be  living  at  the  time 
of  the  decease  "  of  his  daughter  "  without 
issue,  or  of  the  last  of  such  issue,"  &c. 
where  it  is  manifest,  that  "  without  issue," 
can  only  refer  to  the  event  first  described 
in  the  limitation  over,  and  the  last  of  such 
issne  means  the  issue  before  spoken  of. 

And,  that  by  "  issue,"  issue  generally 
is  not  meant,  is  apparent  from  the  latter 

(1)  t  Madd.  65. 

(t)  1  Rom.  490 ;  t.  c.  4Law  Joum.  Chase.  170. 

(S)  1  Rom.  &  Mjloe,  649. 

(4)  9  Yea.  4f8. 

(5)  S  Vm.  &  Bm.  79. 

(6)  5  Madd.  4M. 


bequest  of  the  Royal  Exchange  Assurance 
stock,  which  can  only  be  interpreted  by 
reference' to  some  preceding  part  of  the 
will,  which  contains  a  gift  to  her  children; 
and  the  only  part  of  the  will  in  which  any 
gift  to  her  children  is  made,  is  whe/e  the 
gift  is  confined  to  those  children  who  are 
living  at  the  death  of  their  mother ; — and 
the  last  of  such  issue,  means  the  last  of 
such  children  as  should  be  liying  at  the 
death  of  their  mother. 

Demurrer  allowed. 


M.  R. 

Nov 


R.     \ 

.  8.    f 


STUCKXT  V.  DREWB. 


Voluntary  conveyance  under  7  Oeo,  4. 
c.  57.  s.  32 — Insolvent  Debtors  Act. 

Conveyance  to  a  creditor,  made  for  full 
valuable  consideration,  if  made  on  suggestion 
of  insoli>ent,  is  voluntary ;  so,  if  made  for 
the  purpose  of  giving  a  fireference  to  one 
creditor  over  another. 

This  bill  was  instituted  by  Vincent  Stuc- 
key,  the  assignee  of  the  estate  and  effects 
of  Thomas  House,  a  discharged  insolvent 
debtor,  and  one  of  the  principal  creditors  of 
the  insolvent;  and  the  object  of  the  suit 
was,  to  get  back  certain  property,  which 
had  been  conveyed  away  by  the  insolvent, 
shortly  before  he  took  the  benefit  of  the 
Insolvent  Act,  on  the  ground  of  fraud.  The 
circumstances  of  the  case  were  shortly  as 
follows : — 

Under  the  will  of  William  House,  de- 
ceased, Thomas  House,  the  insolvent,  be- 
came entitled  to  an  interest  in  certain  freehold 
and  leasehold  property,  which  was  devised 
to  the  testator's  wife  and  his  two  sons, 
Thomas  House  the  insolvent,  and  Richard 
House,  during  the  life  of  the  wife,  with  re- 
mainder, after  the  wife's  death,  to  the  two 
sons,  their  heirs,  executors,  and  adminis- 
trators, equally  to  be  divided  between  them 
as  tenants  in  common.  William  House 
died  in  1824.  In  1828,  Thomas  House 
was  indebted  to  the  plaintiff  Stuckey,  in  a 
sum  of  90/.  and  upwards,  and  before  and  in 
the  month  of  September  in  that  year,  the 
plaintiff  applied  to  him  frequently  for  pay- 
ment of  his  debt,  but  House  being,  at  that 


&0 
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time,  unable  to  p%y  what  was  owing,  and 
with  a  view  to  obtain  an  extension  of  time, 
entered  into  an  arrangement,  by  which  he 
agreed  to  pay  the  debt  by  instalments; 
however,  this,  and  a  subsequent  agreement 
were  broken,  and  no  part  of  the  debt  was 
paid  {ft  tlie  time  appointed  ;  and  on  the  6th 
of  November  1828,  House  was  arrested  at 
the  suit  of  tlie  plaintiff,  and  was  committed 
to  prison,  shortly  after  which,  lie  filed  his 
petition  and  obtained  his  discharge  under 
the  Insolvent  Debtors  Act ;  in  January 
1829,  plaintiff  was  appointed  the  assignee 
of  the  insolvent's  real  and  personal  estate 
and  effects,  and  the  usual  assignment  was 
made  to  him. 

It  appeared  by  the  insolvent's  petition  to 
the  Court  for  the  Relief  of  Insolvent  Debt- 
ors, and  from  his  schedule,  that  in  Septem- 
ber 1 828,  he  was  indebted  to  the  defendant, 
James  Drewe,  his  wife's  uncle,  in  the  sum 
of  40/.,  and,  being  so  indebted,  he  agreed, 
in  consideration  of  100/.,  to  assign  to  the 
defendant  Drewe,  his  right  and  interest  in 
a  certain  leasehold  house  and  lands,  being 
part  of  the  property  to  which  he  was  enti- 
tled under  William  House's  will,  and  the 
conveyance  was  executed  on  the  10th  of 
September,  by  which,  in  consideration  of 
100/.,  the  leasehold  premises  were  convey- 
ed to  the  defendant ;  and  out  of  the  pur- 
chase money,  Drewe  retained  his  debt  of 
40/.  and  paid  the  remaining  60/.  to  the  in- 
solvent. 

The  circumstances  connected  with  this 
transaction,  as  they  were  made  out  in  evi- 
dence, were,  that  House,  when  pressed  by 
the  plaintiff  and  his  other  creditors,  left  his 
residence  in  the  country,  and  came  to  the 
residence  of  the  defendant,  and  two  days 
after  his  arrival  executed  the  conveyance 
to  the  defendant,  without  any  previous  ex- 
amination of  the  title  having  taken  place,  or 
any  abstract  having  been  delivered,  and 
without  any  professional  person  being  con- 
cerned for  the  parties,  except  the  defen- 
dant's solicitor ;  however,  the  debt  of  40/. 
was  proved,  and  the  payment  of  the  60/. 
was  also  shewn  to  have  been  actually  made. 
A  few  days  after  the  completion  of  the 
above  sale  and  purchase,  a  sale  was  made 
under  the  direction  of  the  defendant's  attor- 
ney, of  all  or  the  greater  part  of  the  insoU 
vent's  personal  property,  so  that  it  appear- 
ed  by  his  schedule,    that  his    liabilities 


amounted  to  1,100/.  and  upwards,  and  his 
effects  and  credits  in  November,  of  the  year 
1828,  when  he  took  the  benefit  of  the  In- 
solvent Act,  did  not  exceed  SSL  The  evi- 
dence in  the  cause  shewed,  that  the  sale  was 
a  mere  colourable  sale,  effected  with  a  view 
to  prevent  the  plaintiff  and  the  other  creditors 
of  the  insolvent  from  obtaining  payment  of 
their  demands.  One  witness  proved  a  con- 
versation, in  which  the  insolvent  expressed 
his  intention,  "  to  do  away  with  the  pro- 
perty to  Mr.  Drewe  safe  enough  ;"  and  the 
insolvent,  on  leaving  his  house  in  the  coun- 
try, expressed  his  intention  "  to  pay  Mr. 
Stuckey's  debt,  by  going  into  the  Fleet," 
and  that  the  defendant's  solicitor  was  to 
manage  it. 

The  bill  prayed,  that  it  might  be  declared 
that  the  conveyance  of  the  10th  of  Sep- 
tember 1828,  was  fraudulent  and  void,  as 
against  the  plaintiff,  the  assignee,  and  that 
the  defendant  might  be  ordered  to  deliver 
up  the  deed,  and  to  account  for  the  rents  of 
the  premises  which  had  been  received  by 
him. 

The  object  of  the  bill  was  to  avoid  the 
conveyance  to  the  defendant,  under  the  d2nd 
section  of  the  Insolvent  Debtors  Act,  7 
Geo.  4.  c.  57,  which  section  is  in  the  words 
following  —  '*  That  if  any  prisoner,  who 
shall  file  his  or  her  petition  for  his  or  her 
discharge,  under  this  act,  shall,  before  or 
after  his  or  her  imprisonment,  being  in  in- 
solvent circumstances,  voluntarily  convey, 
assign,  transfer,  charge,  deliver,  or  make 
over  any  estate  real  or  personal,  security 
for  money,  bond,  bill,  note,  money,  pro- 
perty, goods,  or  effects  whatsoever,  to  any 
creditor  or  creditors,  or  to  any  person  or 
persons,  in  trust  for,  or  to  or  for  the  use, 
benefit,  or  advantage  of  any  creditor  or  cre- 
ditors, every  such  conveyance,  assignment, 
transfer,  charge,  delivery,  and  making  over, 
shall  be  deemed  and  is  hereby  declared  to 
be  fraudulent  and  void  as  against  the  pro- 
visional or  other  assignee  or  assignees  of 
such  prisoner,  appointed  under  this  act — 
provided  always,  that  no  such  conveyance, 
assignment,  transfer,  charge,  delivery,  or 
making  over,  shall  be  so  deemed  fraudulent 
and  void,  unless  made  within  three  months 
before  the  commencement  of  such  impri- 
sonment, or  with  the  view  or  intention,  by 
the  party  so  conveying,  assigning,  transfer- 
ring, '  delivering  or  making  over,  of  peti« 
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tiaoiflg  the  said  Court  for  bis  or  her  dis- 
chirge  from  custody,  under  tliis  act/' 

Oo  the  part  of  the  defendant  it  was  ar- 
gued, that  here  there  was  a  full  valuable 
coosideration  proTed,  and  therefore  that 
it  could  uever  be  said,  that  this  deed  was 
roluDtary ;  no  decision  could  be  found  upon 
thii  section  of  the  act,  establishing  what  is 
a  f olnnury  conveyance,  within  the  meaning 
o(  die  32nd  section  of  tlie  act. 

The  Mast£e  or  the  Rolls. — In  order 
to  avoid  a  conveyance  by  an  insolvent, 
under  the  32nd  section  of  the  act,  he  must 
be  in  insolvent  circumstances  at  the  time  of 
makii^  the  conveyance,  and  the  convey* 
ance  most  be  voluntary.  There  is  no 
question  as  to  the  first  point  here,  for  the 
fact  is  established  by  the  statement  of  the 
iDfolfent  himself,  in  his  petition  to  the 
Court,  under  the  Insolvent  Act.  The  sin* 
gle  question  therefore  is,  as  to  the  convey- 
ance, whether  it  was  voluntary  witliin  the 
meaning  of  the  act.  Mr.  Stuckey  being  a 
creditor  for  the  sum  of  90/.,  presses  the  in- 
solvent for  payment  of  his  debt,  and  an 
arrangement  is  made,  by  which  the  amount 
of  tlte  debt  is  to  be  deared  off  by  tliree  in- 
stalments. The  insolvent  does  not  pay  the 
first  instalment  when  it  becomes  due,  and 
a  fresh  arrangement  is  made,  Which  also 
fails.  Indeed^  the  solicitor  for  the  insol- 
vent, in  one  of  his  letters,  has  fairly  stated, 
that  it  was  wholly  out  of  the  power  of  his 
client  to  meet  the  demand. 

The  insolvent  comes  up  to  town  on  the 
8th  of  September  1828 ;  and  in  two  days 
afterwards,  a  conveyance  is  executed,  of 
a  leasehold  property  of  the  insolvent,  to 
Drewe  ;  and  this  conveyance  is  made  in  a 
very  hurried  manner,  without  any  of  the 
usual  precautions,  without  examination  of 
the  titb,  or  production  of  the  deeds.  1 1  has 
been  said,  that  the  conveyance  was  made 
io  conaequenoe  of  the  defendant  becoming 
very  pressii^  for  payment  of  his  debt  of 
4o£ ;  but  the  plaintiff  had  been  and  was 
about  the  same  time  very  pressing  to  have 
his  debt  of  90L  paid,  and  yet  it  never  seems 
to  have  occurred  to  the  insolvent,  to  make 
hiflD  the  same  offer,  though  he  pressed  for 
ptyment  of  his  debt  more  urgendy  than 
ever  Drewe  had  done.  Shortly  after  the 
coDveyamce  had  been  executed  by  the  in- 
Mlventy  and  on  his  return  to  the  country, 


a  sale  of  the  farming  8to<y^  and  fixtures  of 
the  insolvent  was  effected,  and  this  was 
done  with  a  view,  as  appears  from  the  evi- 
dence, to  his  taking  the  benefit  of  the  Insol- 
vent Act.  And,  therefore,  it  seems  roost 
probable,  that  the  former  proceedings  were 
had  with  the  same  view.  Such  being  the 
circumstances  of  this  case,  it  is  now  to  be 
considered,  what  is  a  voluntary  conveyance 
under  the  Sind  section  of  the  act,  and  this 
does  not  appear  to  have  been  decided  by 
any  Court.  The  conveyance  must  be  made 
to  or  for  the  benefit  of  a  creditor;  and 
where  it  is  made  to  a  creditor,  if  it  appears 
to  have  been  made  on  the  motion  or  sug- 
gestion of  the  insolvent,  and  not  on  the  pro- 
posal of  the  creditor,  and  in  consequence 
of  a  threat  of  arrest  in  case  of  a  refusal, 
that  is  a  volunury  conveyance,  widiin  the 
meaning  of  the  act.  Again,  if  the  convey- 
ance appears  to  be  made  colourably,  and 
with  a  view  to  defeat  the  rights  of  other 
creditors,  or  to  give  a  fraudulent  preference, 
that  will  also  give  to  it  the  character  of  a 
voluntary  conveyance.  From  the  suspi-  * 
dous  nature  of  the  present  transaction, 
which  appears  to  have  been  wholly  colour- 
able, the  present  case  seems  to  come  under 
the  latter  description.  But,  even  though 
the  conveyance  were  made  bondjide,  it  ap- 
pears to  have  been  made  on  the  suggestion 
of  the  debtor,  and  is  therefore  clearly  vo- 
luntary. 

The  deed  must  be  avoided^  with  costs. 


An  application  was  made  by  the  defen- 
dant, as  to  the  60/.  actually  paid  in  part 
of  the  purchase-money ;  but  His  Honour 
would  give  no  relief,  though  the  plaintiff, 
in  his  correspondence  with  the  defendant, 
had  offered  to  pay  the  100/.  to  him,  and 
to  take  the  property. 


M.R. 
Nov.  12 
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Legacy — Expense  of. 

Where  legacies  out  of  properly  in  the 
colonies^  of  a  specific  amount^  are  directed  to 
he  paid  in  England^  the  specific  sums  must 
he  paidf  without  any  allowance  for  the  ex* 
pense  qjf  transmission. 
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CUttS  TS  CHJLSZI3LT 


♦.i>  */5^^i^»  V?  vu-iwKiur/jntf  iif:fXi!rT  *:,  Lac- 


U>^  »••:/*  ';Ai«/|pbd  w.U.  i«f:r*  W2ai  f'^ 

*r/1  t>>»^«  t^Mrt  «^«  ^ttk^W"*^  23  tbe 
M4»t'>y«  '/ff>^^  «i^  ^rxt^'ikyjsA  were  taken 
I//  h;»  r*-^/ru 

7  }^  MAttJtit  or  7if£  Rotjui  was  of  opi- 
rii//r^  tb«i  wWe  \^/m\*^%  of  a  d^finiu 
MUtfriuif  //ffjt  of  aM^«  in  tfje  Weu  lodiet, 
*/«'  'Sfr^f'f>^  U>  Mr  yuA  in  hn^haid:  it  nott 
1/^  th*^9iAt:4f  thai  the  turn  •(Mtcificajlj  be* 
'itj«'ath«'4  ftfall  1/^  paid  in  Englaf>d,  and  no 
o*'tiiif'A'um  rMft  he  allowed  on  accoaot  of  the 
exj^nte  oftfie  tranftmiMion. 

A/r,  /Su:k€r$Ulh  and  Afr.  CoopeTf  for  ex- 

Mr.  /'emf/erlon^  for  plaintiflTt* 


i^sfiuLniiit     MihIum, 

A  puhliv  tltfumenl  nthkh  the  jtlaitUiff  had 
jtr/nrd,  h/ttitfif(  tome  into  tlm  handi  of  the 
tlrjvndiint,  vuiy  he  jtroduced  ui  evidence  for 
Ihr  d'Iruittiul, 

I'liitnt^  in  iht  Iwoke  afnnrith  ortereeetM,  of 
nuntM  Ihnein  » la  ted  to  be  for  ratee  pay" 
olilf  in  tr^fitrt  of  a  modut^  admmible  ae 
rvnitifn'e  if  vioduH, 

A  \mrU\\  h'lokf  whiHt  lltn  plaintiflf  Imd 
piovKil,  hud  roiiiM  intii  ihcf  liaiidN  of  the 
ili'f'i-iMlHtirN  HK<*iil,  Niid  WAN  nrodtic(*d  ttt  the 
hitiMliiK  on  ihtMinri  ol'ihc*  ilnrifiidnnt. 

Thu  plnliillir  priHuHlftd  aiiniimt  the  ad« 
iiiUhIom  of  it  a<  ftviditiirn  fnr  iiie  dnfendant, 
Mil  ihn  ground  thai  Im  had  proved  the  do« 
iMimmiii  nimI  iharnlore  had  the  privilege  of 


a  wtiLe   Di 


of  c&T&i  rvscrrcd 


t&  be  *d 


of '^Tvidk 


Xfi 
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PUa£mg^Pmrik»^Mmiitf4 


Where  m  gift  mme  mmde  fa  ike 

Tailori  Ompam^,  mpm  inui^lolemiii 

cm  mUreei  to  members  ^  iie  co^pa^ 

fo  |Mf  orer  Uk  bUeresi  fo  lif  Herorrt' 

paajr;  aai  wAere   !««■   olfcr  gjfi' 

made  to  the  Merchant  TaHars^  Cvmjpmmjf  hf 

different  persons^  at  different  f iaes,  apoa  irrutt 

for  the  benefit  of  different  membersofike  eam^ 

pany:  toanimformation/iedagaimMttkeMer' 

chant  Tailori  Company  retpeetimg  gg  itor 

eharitiee,  and  to  whkh  the  Mereeri  Company 

were  not  made  partler^  a  dewemrrerfa^  mmith' 

fariottsnesi  war  overruled^  eu  respected  the 

seven  last  charities  ;  but^adenuirerfar  woMi 

rf parties  kos  ailomed  as  to  the  first  ckarity* 

This  was  an  appeal  from  an  order  of  hia 
Honour  the  Vice  Chancellor,  overroling  » 
demurrer  which  had  been  filed  to  the  in- 
formation. 

The  information  stated,  that  Alderman 
Heydon,  by  his  will,  bearing  date  the  11th 
day  of  March  1519,  gave  to  the  Maater 
and  Wardens  of  the  Merchant  Tailors* 
Company,  100/.  upon  trust,  to  lend  the 
same  to  two  young  men  of  the  company. 
trading  over  the  seas,  by  50/.  each,  for 
four  years,  they  giving  security  for  the 
repayment  thereof,  and  paying  interest  at 
the  rate  of  3/.  6s.  Sd.  per  cent,  per  annum» 
which  interest  was  yearly  for  ever  to  be 
paid  to  the  Company  of  Mercers  in  London ; 

(1)  10  East,  109. 


MICHAELMAS  TERM,  U$t. 


23 


that   thim  sum  was  duly  paid  to  the  com* 
pany^  and  was  by  them  invested  in  the  pur- 
chase of  some  lands,  stocks,  funds,  or  secu- 
rities, and  the  produce  was  now  mixed  up 
with  the  general  funds  of  the  company, 
subject  nevertheless  to  the  said  trust ;  that 
although,  for  a  number  of  years  past,  the 
master   and  wardens  of  the  company  for 
the   time  being  had  not  lent  out  the  said 
sum  of  100/.  according  to  the  trusts  of  the 
said  will,  they  had  continually,  and  were 
still  in  the  habit  of  paying  the  annual  sum 
of  5/.  6s,  8c/.  to  the  said  Mercers  Com- 
pany, as   interest  upon  the  said  sum  of 
100/.  according  to  the  will. 

The  information  further  stated,  that  Sir 
Thomas  Rowe,  by  deed,  bearing  date  the 
4th  of  June  1569,  gave  to  the  master  and 
wardens  of  the  Merchant  Tailors'  Com- 
pany, 100/.  upon  trust,  to  lend  the  same  to 
poor  housekeepers  of  the  said  company, 
ocenpying,  or   shearing   with    the  broad 
sheares,  or  serving  at  the  perch,  of  good 
name  and  fame,  to  every  of  them  the  yearly 
sum  of  1 2/.  1  Of.  for  two  years  upon  bond, 
with  sureties  by  way  of  loan ;  that  this 
ram  had  been  invested  in  manner  aforesaid 
by  the  company,  and  that  the  produce  was 
DOW  mixed  up  with  their  general  funds, 
sad  that  they  had  not  for  many  years  lent 
oat  this  sum  according  to  the  trusts  of  the 
will,  but  had  applied  the  same,  and  the 
profit  thereof,  to  their  own   genera]  and 
corporate   purposes,  instead  of  investing 
sod  accumulating  the  same. 

The  information  then  stated  successively 
six  other  gifts,  which  various  persons  had 
from  time  to  time,  down  to  the  year  1681, 
made  to  the  company,  to  be  applied  by 
tkem  in  different  ways,  but  all  like  this  last, 
for  the  benefit  of  different  poor  members, 
or  freemen  of  the  company,  making  a  simi- 
lar charge  of  misapplication  and  breach  of 
tmst  respecting  each  of  these  gifts ;  and 
charged  that  divers  other  gifts,  by  way  of 
bequest  or  devise,  had  been  from  time  to 
time  made  to  the  company ;  and  that  divers 
other  sums  of  money,  or  other  funds  and 
property,  had  been  at  former  times  vested 
is  the  company,  and  were  now,  or  ought  to 
be  vested  in  the  company,  to  lend  out  the 
nme  to  freemen  of  the  company,  or  upon 
iome  other  like  or  corresponding  trusts ; 
for  the  benefit  and  advancement  of  freemen 
a  trade ;  and  prayed  a  discovery  of  the 


matters  aforesaid,  and  a  -declaration  that 
the  company  were  liable  to  and  chargeable 
with  the  several  sums  specified,  and  all 
other  the  giAs  aforesaid,  if  any,  and  that 
the  same  ought  to  be  applied  by  way  of 
loan,  to  and  for  the  use  of  the  freemen  of 
the  company,  according  to  the  charitable 
purposes  of  the  several  gifts  or  devises,  or  to 
some  other  charitable  uses,  as  near  thereto 
as  circumstances  would  admit ;  and  also 
that  the  company  might  account  for  inter- 
est on  the  several  sums  at  51.  per  cent, 
per  annum  for  the  last  twenty  years  be- 
fore the  filing  of  the  information,  and  for 
a  reference  to  the  Master  for  a  scheme. 

The  grounds  of  demurrer  were  two  : — 
first,  that  the  information  was  filed  for,  and 
contained,  divers  and  distinct  matters  and 
things  in  no  way  connected  with  each  other, 
and  which  ought  not  to  be  joined  together, 
and  that  the  information  was  altogether 
multifarious.  And,  secondly,  that  the 
Mercers'  Company  were  not  made  parties 
to  the  information. 

Mr,  Knight  and  Afr,  J.RusuU,  for  the  de- 
murrer, contended,  that  as  there  were  eight 
different  trusts,  each  being  a  separate  in* 
stitution,  having  in  view  different  classes  of 
objects,  and  created  by  eight  different 
persons,  the  established  rules  of  pleading 
required  that  there  should  be  eight  sepa- 
rate suits :  the  object  sought  by  this 
information  could  not  have  been  attained, 
if  these  trusts  had  been  vested  in  different 
persons  as  trustees  ;  there  must  in  that  case' 
have  been  as  many  suits  as  trusts  ;  and  the 
circumstance  of  these  trusts  having  cen« 
tered  in  one  company  cannot  make  any 
difference :  in  the  case  of  the  same  person 
being  a  legatee  under  two  wills,  of  which 
it  happened  that  the  same  person  was 
executor,  he  could  not  by  one  bill  against 
this  executor  recover  the  legacies  under 
both  wills  ;  there  must  be  separate  suits  ; 
and  this  is  analogous  to  the  present  case. 

As  to  the  second  ground  of  demurrer, 
as  the  interest  of  the  Mercers'  Company 
must  be  affected  by  any  scheme  touching 
Alderman  Heydon's  charity,  they  ought  to 
be  made  parties  to  watch  their  interest ; 
and,  if  this  be  done,  whatever  doubt  there 
might  now  be,  there  could  then  be  none, 
that  the  information  was  multifarious,  as 
demanding  by  one  bill  several  matters  of 
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different  natures  against  several  defen- 
dants— Salvidgev.  Hyde{\),  wnd  Dunnif^ 
Dunn  (i). 

Sir  Edward  Sugden  and  Mr,  Anderdon^ 
contra. 

Dec.  21. — The  Lord  Chancellor,  (after 
stating  the  case,  reciting  the  different 
charities,)  said — It  would  be  inconsistent 
were  the  objection  of  multifariousness  to 
prevail  to  the  extent  argued  :  the  only 
effect  would  be,  that  eight  informations 
must  be  filed  instead  of  one,  all  like  the 
present,  the  parties  beneficially  interested 
the  same,  and  the  subject  the  same ;  he 
therefore  agreed  with  his  Honour  the 
Vice  Chancellor,  that  at  least,  as  regarded 
the  seven  last  charities  there  was  no  multi- 
fariousness ;  and  there  could  have  been  no 
ground  for  the  objection  if  the  informa- 
tion had  omitted  Alderman  Heydon's 
charity.  But  as  to  the  second  ground  of 
demurrer,  the  absence  of  the  Mercers' 
Company  as  parties  to  the  information, 
the  parties  beneficially  interested  in  Al- 
derman Heydon's  charity,  are  the  two  poor 
young  men  of  the  Merchant  Tailors' Com- 
pany, and  the  Mercers'  Company,  the 
former  are  present  in  the  suit,  by  the  At- 
torney General,  who  represents  them,  as 
also  the  poor  men  of  the  Merchant  Tailors' 
Company,  interested  under  the  seven  other 
charities ;  but  the  Mercers'  Company  are 
a  distinct  body,  interested  in  Heydon's 
bounty,  and  may,  for  anything  that  appears 
to  the  contrary,  deny  the  allegations  in  the 
information :  at  all  events,  they  have  an 
interest  in  the  scheme  for  la3ring  out  the 
fund.  It  has  been  said,  in  the  argument, 
that  they  are  entitled  to  SL  6s.  Sd,  per 
annum,  and  no  more ;  but  may  it  not  hap- 
pen that  so  much  interest  cannot  be  ob- 
tained; then,  would  the  defendants  be 
liable,  whether  they  could  obtain  it  or  not  ? 
They  certainly  ought  to  be  present  to  watch 
their  interest.  The  decree  in  this  suit 
will  either  bind  them  or  not :  if  it  will  bind 
them,  it  is  manifest  they  ought  to  be  par- 
ties, if  not,  then  this  suit  cannot  finally 
decide  the  question,  and  there  must  be 
subsequent  proceedings. 


The  Lord  Chancellor  allowed  the  de- 
murrer, leaving  it  to  the  option  of  the  At- 
torney General  to  amend,  either  by  strik- 
ing out  the  first  charity,  or  by  adding  the 
Mercers'  Company  as  parties. 


M.R. 
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Infant  Trustee — Construction  of  Statute 
1  Will  4.  c.  60. 

In  a  hill  filed  to  obtain  a  transfer  of  stocky 
from  an  infant  trustee,  under  1  WilL  4. 
c.  60,  the  decree  must  declare  that  the  infant 
is  a  trustee. 

An  executrix  entitled  (under  the  will,  of 
which  she  was  named  executrix,)  to  one 
share  of  the  residue  in  her  own  right, 
and  being  a  trustee  of  the  other  two  thirds, 
for  the  benefit  of  an  infant,  invests  the 
residuary  property  in  government  stock,  in 
the  joint  names  of  herself  and  the  infant. 
Having  occasion  for  her  money,  she  files 
a  bill  against  the  infant,  stating  the  facts, 
and  praying  that  the  infant  might  be  or- 
dered to  transfer  to  her  the  one-tliird  to 
which  she  was  entitled,  under  the  1  Will.  4. 
c.  60.  s.  1 8.  A  decree  was  made  accord- 
ingly ;  but  the  bank  objected  to  pay  the 
money,  because  the  decree  did  not  declare 
that  the  infant  was  a  trustee  of  the  one- 
third  for  the  widow,  and  this  was  an  appli- 
cation to  have  such  a  declaration  inserted 
in  the  minutes  of  the  decree,  which  had 
not  yet  been  drawn  up. 

His  Honour  directed  the  minutes  to 
be  amended  thus :  Let  it  be  declared,  that 
the  infant  is  a  trustee  of  the  one-third  part 
for  the  widow,  and  direct,  that  the  infant 
trustee  shall  transfer  the  same  to  the 
widow,  according  to  the  provisions  of  the 
act. 

It  was  observed  that  there  was  no  peti- 
tion in  the  matter  of  the  act;  but  His 
Honour  considered  the  provision  in  the 
1 1th  section  of  the  act  to  be  in  the  alter- 
native, either  on  an  order  in  the  cause,  or 
on  petition  in  the  matter. 
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Nov      10        i      TOWHLIT  ».  BOLTOH. 

B^quett — Impiicaticn — Construction. 

Sequeit  for  the  joint  lives  of  A.  and  B, 
€u%d  after  their  decease  to  C,  is  a  gift  for 
the  Joint  lives f  and  the  life  of  the  survivor, 

Mary  Benfield,  by  lier  will,  bequeathed 

in    the    following  words :    **  I  give   Mary 

Townley,  and  her  husband  George  Stepney 

Townley,  the  sum  of  50/.  long  annuities, 

for  their  joint  lives,  and  after  their  decease, 

to  go  to  my  own  nephew  Charles  Phipps  :'* 

and   the  question  was,  on  the   death   of 

George  S.  Townley,  to  whom  the  sum  of 

50/.    long   annuities  belonged,  as  it  was 

given  during  the  joint  lives  only,  and  was 

given  over  on  their  decease. 

The  Master  op  thb  Rolls  was  of  opi- 
nioD,  that  the  effect  of  the  will  was  to  give 
the  annuity  of  50/.  long  annuities  to  the 
husband  and  wife  for  their  joint  lives,  and 
the  life  of  the  survivor. 


V.C. 

Nov 


C.      > 

.  21.  3 

Legacy — Ademption, 


WHARTOJr  0.  LORD  DURHAM. 


Where  a  legacy  is  given  to  a  child  simply ^ 
and  afterwards^  upon  marriage^  the  portion 
is  settled,  the  legacy  is  adeemed — secus, 
where  a  legacy  is  given  to  a  child,  remainder 
lo  children,  and  afterwards,  on  marriage,  the 
portion  is  settled  in  a  different  manner  ;  as, 
a  the  present  case,  an  the  children  of  that 
marriage. 

John  Lamb  ton,  by  his  will,  bearing  date 

the  17th  of  November  1788,  amongst  other 

things,  gave  to  trustees  10,000/.,  to  be  paid 

to  them   in    the  following   manner — viz. 

5,000/.  at  the  end  of  three  years,  and  the 

remaining  5,000/.  at  the  end  of  six  years 

after  his  death,  with  interest,  at  the  rate  of 

4/.  per  cent,  per  annum,  from  his  death, 

unless  his  son  William  Henry  Lambton 

should  choose  to  pay  the  same  sooner,  upon 

trust,  with  the  consent   of  his  daughter 

Susan  Mary  Ann,  (now  one  of  the  plain- 

ti^  Mrs.  Wharton,)  to  invest  the  same  in 

government  or  real  securities,  and  pay  the 

New  SEtlES,  11.— Charc. 


proceeds  thereof,  and  the  interest  of  such 
two  sums  till  paid  to  such  trustees,  to  his 
said  daughter  during  her  life,  and  alUr  her 
death,  to  pay  and  apply  the  said  sum  of 
10,000/.  unto  and  amongst  all  and  every 
the  child  and  cliiidren  of  his  said  daughter, 
as  she  should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  to  pay  and  apply 
the  same  equally  amongst  all  the  children 
of  his  said  daughter  ;  and  he  declared,  that 
this  sum  of  10,000/.  was  over  and  above  a 
sum  of  5,000/.,  which  had  been  devised  to 
his  said  daughter,  by  his  brother  William 
Lambton. 

In  the  year  1790,  the  testator's  said 
daughter  married  the  plaintiff,  John  Whar- 
ton, and  by  articles  of  marriage,  dated  the 
9th  of  October  1790,  it  was  agreed,  that 
in  consideration,  as  well  of  the  intended 
marriage,  as  of  the  sum  of  15,000/.  which 
the  said  John  Lambton  agreed  to  give 
the  said  John  Wharton,  as  the  marriage 
portion  of  the  said  Susan  Mary  Ann  Lamb- 
ton, the  said  John  Wharton  should  secure 
a  certain  sum  per  annum,  by  way  of  pin- 
money,  and  also  a  certain  sum  per  annum 
by  way  of  jointure,  and  should  also  secure 
certain  sums  by  way  of  portions  for  the 
children  of  the  marriage ;  and  John  Lamb- 
ton, for  himself,  his  heirs,  executors,  and 
administrators,  did  covenant  with  John 
Wharton,  his  executors,  administrators, 
and  assigns,  that  he,  the  said  John  Lamb- 
ton, his  heirs,  executors,  or  administrators, 
should  and  would  pay  to  the  said  John 
Wharton,  his  executors,  administrators,  or 
assigns,  the  sum  of  15,000/.  in  case  the 
marriage  should  take  effect,  for  the  mar- 
riage portion  of  the  said  Susan  Mary  Ann 
Lambton,  in  the  manner  therein  expressed 
— viz.  in  case  John  Wharton  should  after 
the  marriage,  and  in  the  lifetime  of  the 
said  Susan  M.  A.  Lambton,  actually  make 
and  perfect  such  security  for  the  payment 
of  the  "pin-money,"  and  the  jointure,  as  had 
been  thereinbefore  covenanted  to  be  made, 
or  in  case  the  said  Susan  Mary  Ann  Lamb- 
ton should  die  in  the  lifetime  of  John 
Wharton,  then,  in  either  of  those  cases,  the 
said  sum  of  15,000/.  should  be  paid  imme- 
diately upon  perfecting  such  security,  or 
death  of  the  said  Susan  Mary  Ann  Lamb- 
ton,  which  should  first  happen ;  and  it  was 
lastly  declared  by  the  articles,  in  these 
words ; — "  It  is  hereby  agreed  and  de« 
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clared  by  and  between  the  parties  to  these 
presents,  and  particularly  the  said  John 
Latnbton,  John  Wharton,  and  Susan  M.  A. 
Lambton,  do  severally  agree  and  declare, 
that  the  said  portion  or  sum  of  15,000/. 
hereinbefore  by  these  presents  covenanted 
and  agreed  to  be  paid  by  the  said  John 
Lambton  as  aforesaid,  is  in  full  satisfaction 
and  discharge  of  all  and  every  sum  and  sums 
of  money,  which  the  said  Susan  M.  A. 
Lambton  is  entitled  to,  or  can  or  may  claim 
to  be  entitled  to,  by  virtue  of  any  gifl,  be- 
quest, or  devise,  in  or  under  the  will  of 
William  Lambton*  late  of  Lambton  Hall 
aforesaid,  esq.,  late  uncle  of  the  said  Susan 
Mary  Ann  Lambton." 

On  the  2l8t  of  August  1793,  a  marriage 
settlement  was  duly  executed  in  pursuance 
of  the  said  articles,  and  the  money,  15,000/., 
was  paid  by  Mr.  Lambton  to  Mr.  Whar- 
ton ;  and  by  the  last  stipulation  in  this 
deed  it  was  declared,  '*That  John  Whar- 
ton, for  himself,  his  heirs,  executors,  and 
administrators,  and  the  trustees  of  Susan 
Mary  Ann  his  wife,  do  covenant  and  agree 
with  John  Lambton,  his  heirs,  execu- 
tors, administrators,  and  assigns,  that  the 
said  John  Wharton,  his  executors  and  ad- 
ministrators, shall  at  any  time  hereafter,  at 
the  expense  of  the  said  John  Lambton,  do 
or  execute  any  act  which  shall  be  neces- 
sary for  releasing  and  discharging  all  and 
every  the  sum  or  sums  of  money,  which 
the  said  Susan  Mary  Ann  Lambton,  or  the 
said  John  Wharton  in  her  right,  is  or  are 
entitled  to,  by  virtue  of  any  devise  or  be- 
quest in  or  under  the  will  of  William 
Lambton,  her  uncle." 

Soon  hder  the  making  of  this  settlement, 
John  Lambton  died ;  and  his  real  and  per- 
sonal estate  has  now  in  effect  passed  to  his 
gprandson,  the  present  Lord  Durham. 

In  1826,  under  a  belief  that  the  legacy 
of  10,000/.  bequeathed  to  Mrs.  Wharton 
by  her  father  John  Lambton,  was  adeemed 
by  the  payment  of  15,000/.  under  the 
settlement,  an  application  was  made  on 
behalf  of  Lord  Durham,  to  Mr.  and  Mrs. 
Wharton,  that  they  would  execute  a  release 
in  respect  of  it,  which  they  refused  to  do ; 
and  ultimately  this  bill  was  filed  against 
Lord  Durham,  to  recover  what  was  due  for 
principal  and  interest  of  this  legacy. 

Lord  Durham  admitted  assets ;  and  also 
that  the  5,000/.  under  the  uncle*s  will  was 


a  sum  that  carried  interest ;  and  the  sole 
question  raised  by  the  bill  was,  whether 
by  law  the  legacy  was  payable. 

Sir  Edrvard  Sugden  and  Mr,  Knight^  for 
the  plaintiffs,  argued,  from  the  dimrence 
which  was  shewn  to  subsist  between  the 
trusts  of  the  will  and  of  the  settlement, 
that  the  one  could  not  be  in  satisfaction 
of  the  other — Alleyn  v.  Alkyn  (1),  Bell  v. 
Coleman  (2). 

The  Solicitor  General  and  Mr.  Pepgi, 
contra,  contended,  that  the  will  was  evi- 
dently the  will  of  a  father  making  provi- 
sion by  way  of  portion  for  his  daughter. 
The  testator  was  aware  that  his  estate  was 
charged  with  the  5,000/.,  and  in  order  to 
prevent  the  supposition,  that  he  meant  the 
15,000/.  to  be  in  addition  to  the  5fiOOL, 
he  expressly  says,  that  the  1 5,000/.  is  made 
up  of  the  5,000/.,  and  the  10,000/.  of  his 
own  ;  and  further,  to  prevent  his  son  from 
suffering  any  inconvenience  by  the  raiting 
of  this  sum,  he  gives  directions  as  to  the 
time  at  which  the  10,000/.  is  to  be  raised. 

The  will  plainly  indicates  a  determination, 
that  each  daughter  should  have  15,000/. 
and  no  more ;  if  it  were  not  so,  then,  the 
legacies  given  by  the  other  parts  of  the 
will  would  be  disturbed. 

In  the  case  of  women,  every  portion  given 
by  a  father  must  be  considered  as  m  mar- 
riage portion. 

The  will,  here,  was  the  settlement  of  a 
portion  for  his  daughter,  under  drcum- 
stances  which  existed  when  he  made  his 
will ;  and  the  settlement  which  was  after- 
wards made,  was  only  a  settlement  of  the 
same  portion,  when  the  circumstances  had 
altered.  If  it  be  not  so,  then  this  is  a  case 
of  double  portion,  which  the  Court  discoun- 
tenances, unless  there  be  evidence  in  sup- 
port of  it. 

The  settlement  is  expressed  to  be  in  con- 
sideration of  the  intended  marriage,  and 
the  15,000/.  is  evidently  a  marriage  portion  ; 
and  it  is  a  settled  doctrine,  that  in  such  a 
case,  a  father  need  not  revoke  his  will.  She 
was  of  age,  and  a  party  to  the  settlement, 
and  thereby  consented  to  take  the  15,000/. 
as  a  marriage  portion ;  had  she  been  under 
age  at  the  time,  the  case  might  have  been 
different — Ex  parte  Dubost  (8). 

(1)  t  Ves.  sen.  37. 
(t)  5  Madd.  St. 
(3)  18  Yes.  140. 
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Not.  26, — The  Vicb  Cbakcbllob, — 
The  rule  of  lavr  is  perfectly  clear,  that 
where  a  parent  gives  a  legacy  to  a  child, 
and  afterwards,  oa  the  marriage  of  that 
child,  advances  a  som  of  money,  primd 
fade^  that,  shall  be  taken  as  an  ademption 
of  the  legacy,  because  the  law  presumes 
that  the  father  does  not  mean  to  give  a 
double  portion.  And  this  doctrine  has 
been  held  in  cases,  where  the  legacy  has 
been  simply  to  tlie  child ;  and  on  the  subse- 
quent  marriage,  a  sum  has  been  advanced 
as  a  portion,  and  settled  not  wholly  for  the 
benefit  of  the  child,  but  for  the  benefit  of  the 
husband,  or  of  the  children  of  the  marriage. 
In  Trimmer  v.  Bayne  (4),  there  had  been 
by  the  will,  a  legacy  to  the  daughter,  sim- 
ply, and  then  upon  her  marriage,  there  was 
a  settlement  upon  the  wife  for  life,  then 
upon  the  husband  for  life,  and  then  upon 
the  children,  so  that  it  was  materially  dif- 
ferent from  the  previous  gift  by  the  will ; 
sad  Lord  Eldon,  after  stating  the  general 
doctrine,  aays,  "It  differs  from  the  per- 
formance or  satisfaction  of  a  covenant  in 
this — that  the  Court  overlooks  small  dif- 
ferences in  the  circumstances  of  that  which 
it  proposed  to  be  given,  and  that  in  satis- 
faction of  which  it  is  contended  to  be  given. 
The  Court  does  not  inquire,  whether  the 
portion  by  the  will  is  entirely  and  absolutely 
to  the  child,  on  what  is  afterwards  advanced 
io  this  form ;  a  settlement  upon  marriage, 
which  not  being  a  performance  of  a  covenant, 
or  satisfiu:tion  of  a  debt,  yet  is  a  presumed 
atisfaction  of  the  intended  portion." 

Therefore,  supposing  there  had  been  in 
this  case,  a  mere  gift  of  a  legacy  to  Miss 
Lambton,  and  then  there  had,  on  her  mar- 
riage, been  an  advance  of  15,000/.  as  a  por- 
tion, (which  thing  in  effect  was  settled, 
because  the  husband  agreeing  to  make  a 
settlement  upon  hisown  esute,  which  should 
have  the  effect  of  securing  portions  to  the 
efafldren,  I  consider  aa  the  same  thing,  in 
nbstance,  as  if  it  were  a  settlement  of  the 
sam  given  by  the  father);  the  circum- 
stance, that  there  might  be  trusts  of  the 
portion,  distinct  from  the  gifl,  simply  to  the 
daughter,  would  not,  according  to  my  appre- 
beouon,  have  at  all  prevented  the  subse- 
quent advance  of  the  portion  from  being 

(4)  7  Vet.  a08. 


an  ademption  of  the  legacy.  But,  it  has 
struck  me,  that  there  is  a  considerable  dif- 
ference between  the  case  where  the  legacy 
is  given  to  the  child  simply,  and  upon  the 
marriage  of  the  child  the  portion  is  settled ; 
and  the  case  where  the  legacy  is  not  given 
simply  to  the  child  in  the  first  instance,  but 
is  given  to  the  child,  with  remainder  over 
to  ner  children,  in  a  certain  manner ;  and 
afterwards,  upon  the  marriage  of  the  child, 
the  portion  is  advanced  and  settled  in  a  dif- 
ferent manner  from  the  will,  if  the  whole 
of  this  case  had  consisted  simply  in  this  set- 
tlement of  the  portion,  it  is  obvious  that  the 
persons  might  have  become  entitled  to  the 
legacy  under  the  will,  who  never  could  have 
become  entitled  under  the  settlement ;  be- 
cause, by  the  settlement,  none  could  take 
as  children  of  Miss  Lambton  but  the  chil- 
dren of  that  marriage  ;  whereas,  under  the 
will,  her  children  by  any  husband  might 
take.  I  do  not  observe,  so  far  as  I  have 
looked  into  the  cases,  that  this  point  has 
ever  been  judicially  before  the  Court ;  it 
certainly  appears  to  me  to  be  a  point  of 
some  weight.  But,  whatever  is  a  presump- 
tion of  law,  may  be  rebutted  by  matter  of 
fact.  And  in  Trimmer  v.  Bayne,  where  a 
question  arose,  whether  the  presumption  of 
law  should  be  rebutted  by  certain  evidence. 
Lord  Eldon  said,  "it  cannot  be  disputed, 
that  if  there  is  nothing  more  than  the  will 
and  the  settlement,  the  latter  would  be  an 
ademption.  The  execution  of  it  is  a  fact  to 
be  looked  at  as  a  fact  of  evidence.  The 
settlement  itself  is  a  very  material  evidence 
of  the  intention  of  the  parties,  and  of  the 
testator  as  one  party ;  for  it  is  written  evi- 
dence, and  also  it  is  final  evidence  of  the 
intention." 

Now,  if  the  settlement  is  to  be  taken  as 
the  best  evidence  of  the  intention,  the  arti- 
cles here  make  it  plain,  that  the  sum  of 
15,000/.,  whenever  it  became  payable,  was 
to  be  taken  in  satisfaction  of  whatever  sums 
Miss  Lambton  might  become  entitled  to, 
under  the  will  of  her  uncle.  Lord  Durham 
admits,  by  his  answer,  that  the  sum  of 
5,000/.  given  by  the  uncle,  was  a  sum  which 
carried  interest ;  and  when  the  parties  have 
expressly  declared,  that  the  sum  paid  by 
the  father,  though  it  is  called  a  portion, 
shall  be  in  satisfaction  of  a  sum  to  which 
Miss  Lambton  was  entitled,  independent  of 
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her  father,  it  ippean  dtat^  apytiinf  Lord 
£'dan*f  mle,  we  hare  the  hett  eridenre  of 
rotention. 

Bat  the  point  appeart  to  hare  been  pot 
heTond  all  doobt.  hr  the  deea^ioo  of  iJard 
Tliurlo^r,  in  Btmgh  r.  Rrdd'5,:  m  that 
ca«e,  the  point  was  di^tinetlr  brought  to  the 
attention  of  the  Court,  br  the  Solicitor 
General,  Sir  John  Scott,  who  is  reported  to 
liare  said,  "  In  no  case,  hi%  the  Court  said, 
a  sum  of  money  giren  by  a  will,  in  satis- 
faction of  one  sam,  shall  be  adeemed  bj 
a  sum  of  money  agreed  to  be  adraneed 
upon  contract,  to  purchase  anotlier  sum ; 
the  Court  cannot  go  upon  soch  loose  pHo- 
ciples.  If  the  party  states  his  intention,  the 
Court  will  act  upon  what  he  states."  In  that 
case,  the  portion  had  been  paid  absolutely 
to  the  husband,  upon  giring  op  a  ctrtaio 
interest  of  his  wife ;  and  the  legacy  was  to 
the  wife  for  life,  remainder  to  her  children 
and  grandchildren,  remainder  orer,  and  waa 
expressly  in  satisfaction  of  another  distinct 
interest  of  the  wife.  And  Lord  Thorlow 
said,  "  It  is  impossible  to  say,  this  is  either 
a  satisfaction  or  an  ademption ;  it  is  not  ex- 
press enough.  I  think  the  fatlier  intended 
to  gire  this  right  to  a  sum,  expected  to  ac- 
cumulate, before  his  death,  by  the  addition 
of  all  those  sums  at  least,  if  not  of  others." 

Now,  here,  I  consider  there  is  a  clear  de- 
claration of  the  intention  of  the  parties,  titat 
the  15,000/.  should  he  in  satisfaction  of 
sums,  the  amount  of  which,  it  is  to  lie  ob- 
served, was  not  ascertained :  and  I  make 
this  remark,  because  the  father  had,  by  his 
will,  expressed  the  10,000/.  to  be  in  addi- 
tion to  what  the  child  was  entitled  to,  under 
her  uncle's  will.  Now,  it  would  be  strange 
to  say,  that  the  15,000/.  which  was  paid, 
should  be  in  satisfaction  of  the  legacy,  and 
also  of  the  sum  given  under  the  uncle's 
will,  when  it  does  not  really  appear,  at  the 
time  when  the  portion  was  advanced,  what 
was  the  sum  due  under  the  uncle's  will. 
It  would  be  impossible,  therefore,  to  say 
that  any  portion  of  the  15,000/.  could  be 
applied  in  satisfaction  of  what  was  due 
under  the  uncle's  will,  and  the  residue  only 
go  in  satisfaction  of  the  l^acy;  and  as  the 
parties  have  expressed  the  purpose  for 
which  the  15,000/.  should  be  taken,  that  is 

(5)  1  Vet.  juo.  t5r. 


the  coDdoMB  of  dw  OK  ; 
as  asaef s  have  been  adimttcd,  there  most  be 
a  decree  to  take  an  aeooant  of  the  amount 
of  die  legacy,  wi:h  interest  at  4^  per  cent, 
from  the  death  of  the  testator;  and  also, 
as  the  defence  is  pot  solely  on  a  point  of 
law,  and  the  point  of  law  has  &iled,  thoncvh 
there  is  no  iopotatioa  on  any  person,  with 
respect  to  the  non-payment  of  the  leg^icy, 
the  costs  mt»t  be  paid  by  Lord  Dnrham. 


M.R.     > 
V  .  o«    r    Brcnxs  e.  wtsxk. 

Acqmieicewce — Pemmlly  of  Bomd — /li- 
lacs/ o/Debi. 

A  ere£tm'  moi  a  p^triy  to  a  jsti,  reeeiomg 
wMmey  m  miisfaciiem  of  kis  debt^  umder  ike 
Masirrs  report^  6y  which  the  imiertMt  of 
ihmt  Jebi  u  cmUmlaied^  u  hommd  hjf  ihat  re- 
pori^  amd  cmtmoi  diMpmie  the  eorredmets  of  the 
prmcipie  om  which  the  cakulmtwom  proceeds. 

Umder  a  trmst  comiamcd  m  a  deed^  to  pay 
all  sumg  of  wMmey  dme  amd  secured  by  bond 
to  persoms  mamted  therem^  tof^etker  with  ta- 
terest  then  dme  amd  to  become  due  tkereom 
respeetisely ;  imterett  cammoi  be  reeooered  be- 
yomd  the  pemalty  of  the  bomd. 

Under  certain  indent  ores  of  lease  ami 
release,  dated  the  4th  and  5th  of  October 
1805.  ceruio  real  estates  of  Robert  Wat- 
kin  Wynne,  since  deceased,  situate  in  the 
county  of  Denbigh,  stood  limitefl  to  four 
trustees  in  the  said  indentures  named  their 
heirs  and  assigns,  upon  trust  to  sell  and 
dispose  of  the  said  hereditaments  and  pre- 
mises, and  to  apply  the  proceeds  of  such 
sale  in  paying  off  and  discharging  all  sums 
of  money  due  and  secured  by  the  several 
bonds  of  the  said  Robert  Watkin  Wynne, 
and  Robert  Wynne,  deceased,  to  the  several 
persons  therein  respectively  named,  to* 
gether  with  tlie  interest  thereof  then  due 
and  to  become  due  thereon  respectively, 
and  subject  thereto,  upon  trust,  to  pay 
simple  contract  debts. 

On  the  5th  of  October  1805,  the  said 
Robert  Watkin  Wynne  made  his  will,  and 
thereby,  after  directing  his  debts  and  funeral 
and  testamentary  expenses  to  be  paid  out 
of  his  personal  estate  in  the  first  place» 
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and  in  emse  of  a  deficiency,  oat  of  the  fund 

I  Hereinafter  appointed  for  that  purpose,  he 

clevise<l   all  his  estates  in  the  counties  of 

Denbigh  and  Merioneth,  to  trustees,  their 

executors  and  administrators,  for  the  term 

of  500    years,  upon  the  trusts  following-* 

▼ix«  as  an  auxiliary  fund  for  raisinf^  such  a 

sum  of  money  as  might  be  wanted,  in  aid  of 

his  personal  estate,  and   the  estate  directed 

to  be  sold  bv  the  indenture  of  the  5th  of 

October  1805,  for  payment  and  discharge 

nf  his   debts  and    funeral   expenses,    and 

legacies,  and  for  that  purpose  he  authorized 

the  trustees  of  the  said  term  of  500  years, 

to  raise  by  mortgage  of  the  said  estates,  or 

of  a   sufficient  part  thereof,  such  sum  or 

sums  as  might  be  wanted  for  the  purpose 

last-mentioned. 

The  testator  died  in  1806. 
At  the  time  of  his  death,  the  testator  was 
indebted  to  Thomas  Lloyd,  to  a  large 
amount,  under  certain  bonds  which  he  bad 
given  at  different  times,  and  on  which  there 
was  a  eonsiderable  arrear  of  interest  then 
■npaid. 

Tlie  executors  of  Robert  Watkin  Wynne's 
will  filed  a  bill  in  this  court,  tS  have  the 
will  established,  and  the  trusts  of  it  carried 
into  execution,  under  the  decree  of  the  said 
Coart. 

Thomas  Lloyd  died,  and  left  Daw  id  Lloyd 
btt  personal   representative.      The   cause 
came  on  to  be  heard,  and  accounts  were 
directed  to  be  taken  by  the  Master  of  the 
Mveral  matters  in  tlie  suit,  and  the  Master 
to  whom  the  matters  stood  referred,  by 
his  report,  which  was  dated  the  5th  of  July 
1822,  certified,  that  he  foimd  5,168/.  lU. 
6}d.  to  be  the  sum  which  was  due  to  the 
aid  David  Lloyd,  in  respect  of  the  several 
bonds  given  to  Thomas  Lloyd,  by  the  tes- 
tator, for  principal  and  interest  thereon ; 
and  it  appeared   by  the  schedule  to  that 
report,  that,  in  such  computation  of  interest, 
he  only  allowed  interest  on  the  bonds  to 
the  aa>ooDt  of  the  penalties  of  those  bonds. 
And  by  another  report,  bearing  date  the 
10th  day  of  February  1 825,  on  the  occa- 
lion  of  a  fund  in  court  becoming  divisible 
imoDg  the  creditors,  which  fund  arose  from 
the  sale  of  the  estates  comprised   in  the 
deed  of  1805,  the  said  Master  certified, 
that  diere  was  due  to  the  said  David  Lloyd 
I        ibr  principal  money  and  interest,  in  respect 


of  the  said  several  bonds,  the  sum  of  5, 1 68/. 
1 U.  6^. ;  and  that  the  amount  apportioned 
in  respect  thereof  was  the  sum  of  8,530/. 
2f.  lOJ.,  which,  being  deducted  therefrom, 
left  a  balance  remaining  due  to  the  said 
David  Lloyd  of  1,688/.  8#.  8|//. 

The  said  sum  of  8,580/.  2«.  10^/.  was  re- 
ceived by  the  said  David  Lloyd,  as  the 
personal  representative  of  Thomas  Lloyd, 
in  respect  of  such  apportionment  in  1818. 

In  August  1832,  David  Lloyd  died. 
The  amount  found  to  l>e  due  by  the 
Master,  in  resjiect  of  the  several  bonds, 
and  which  amount  was  computed  on  the 
footing  of  the  order  of  July  1822,  was 
the  sum  of  1,747/.  12«.,  and  this  sum  was 
to  be  raised  by  mortgage,  of  the  term  of 
500  years,  under  the  trusts  of  the  will.  Be- 
fore this  sum  was  received,  a  petition  was 
presented  to  the  Court,  by  John  Copner 
Williams,  who  was  described  as  the  ad- 
ministrator de  bonis  nan  of  Thomas  Lloyd, 
deceased,  a  bond-creditor  of  Robert  Wat- 
kin  Wynne,  also  deceased,  stating  the 
above  proceedings,  and  stating  that  the 
principal  and  interest  due  on  the  said  bonds 
greatly  exceeded  the  penalties,  and  stating 
that  the  petitioner  had  lately  discovered  that 
the  Master  by  the  schedide  to  his  report  of 
the  5th  of  July  1822,  had  calctdated  and 
allowed  interest  to  the  extent  only  of  the 
penalties  of  the  bonds,  whereas  the  Master, 
as  he  submitted  and  insisted,  ought  to  have 
allowed  the  full  amount  of  the  interest  of 
the  bonds  without  regard  to  the  penalties, 
and  praying  a  reference  back  to  the  Master, 
to  ascertain  the  amount  of  interest  due  on 
the  bonds,  without  regard  to  the  amount  of 
the  penalties. 

Mr.  Pembertont  for  the  petitioner. — In 
this  case,  certain  deeds  are  executed  by 
Robert  Watkin  Wynne,  which  provide  for 
payment  of  certain  specialty  debts,  and  of 
the  interest  due.  and  to  grow  due  thereon ; 
and  by  his  will  he  creates  an  auxiliary  fund 
for  payment  of  those  debts,  in  case  the  per- 
sonal estate  and  the  estate  conveyed  by  deed 
should  be  insufficient.  I  admit  the  principle, 
that  interest  cannot  be  claimed  on  a  liond 
for  more  than  the  amount  of  the  penalty ; 
but,  where  the  money  advanced,  and  for 
which  a  bond  is  given,  is  secured  by  other 
means,   there  is  nothing  to  prevent  the 
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creditor  from  obtaining  payment  of  what- 
ever interest  is  due  on  that  debt.  In  Clarke 
V.  Lord  Ahingdon{\\  and  Grant  v.  Grant 
(2),  this  distinction  is  clearly  drawn ;  and 
our  case  is  an  exception  to  the  general  rule, 
we  do  not  come  into  a  court  of  equity  to 
enforce  the  bond,  but  to  have  satisfaction  of 
a  demand  under  the  trusts  of  a  deed  secur- 
ing our  debt,  without  any  reference  to  the 
instrument  by  which  that  debt  was  created. 
The  fund  out  of  which  we  claim  satisfac- 
tion, is  an  estate  devised  for  a  term  of 
years,  as  an  auxiliary  fund  for  payment  of 
debts  and  funeral  expenses  and  legacies ; 
and  the  interest  on  money  advanced  to  any 
amount,  or  for  any  number  of  years,  is  a 
debt  which  comes  under  the  trusts  of  that 
fund. 

Messrs.  Tinney^  Goodeve^  Jacobs  and  /• 
Russelli  for  different  parties  respondents. — 
The  petitioner,  after  remaining  quiet  from 
the  year  1825,  under  an  account  of  bis  debt 
and  interest  taken  by  the  Master,  cannot  now 
dispute  that  account,  nor  the  computation 
of  interest  then  made ;  more  especially  where 
he  has,  as  in  this  case,  received  dividends, 
on  the  claim  so  computed  by  the  Master 
and  confirmed  by  the  Court,  and  has  per- 
mitted that  report  to  remain  undisturbed 
during  a  space  of  more  than  six  years.  On 
the  point  of  form,  therefore,  this  application 
must  be  dismissed  ;  but  the  petitioner  has 
no  claim  on  the  merits.  The  Master  has 
computed  the  interest  on  the  claims  of  the 
creditors,  and  in  that  computation  he  has 
limited  the  claim  of  the  petitioner,  to  the 
amount  of  the  penalties  of  the  bonds  under 
which  his  debt  arises ;  the  estate  devised 
for  payment  of  money  due  on  bond  has 
been  sold  and  the  money  apportioned,  and 
the  petitioner  has  received  a  dividend  out 
of  that  fund ;  the  personal  estate  has  also 
been  administered,  and  the  petitioner  has 
received  a  dividend  from  that  fund  also, 
according  to  the  computation  of  the  Master, 
and  the  only  property  remaining  which  is 
applicable  to  the  payment  of  debts,  is  the 
fund  to  be  raised  by  mortgage  of  the  500 
years  term,  which  was  by  the  will  given  as  an 
auxiliary  fund,  for  raising  money  in  aid  of  the 
two  former  funds.    This  estate  is  an  estate 


voluntarily  made  liable  to  payment  of  debts 
due,  and  does  not  create  any  new  debt  or 
liability.  The  decision  in  Clarke  v.  Lord 
Abingdon  is  grounded  on  the  particular 
circumstances  of  that  case,  but  has  no  appli- 
cation to  these  circumstances.  There,  there 
was  an  express  mortgage  as  a  collateral 
security  for  the  debt.  In  Grant  v.  Grani^ 
the  principle  of  the  decision  was,  that  he 
who  seeks  equity  must  do  equity.  The 
cases  of  Tew  v.  Wiutaton  (3),  and  Clarke 
V.  Seton  (4),  establish  the  principle,  that  a 
bond-creditor  can  only  recover  interest  to 
the  extent  of  the  penalty  of  the  bond ;  and 
the  debt  here  is  the  sum  secured  by  the 
bonds  and  interest,  making  the  debt  to  de- 
pend on  the  bonds  only,  and  not  to  staod 
independent  of  them. 

The  Master  of  the  Rolls. — It  is  quite 
clear,  that  this  petitioner,  having  consented 
so  long  to  the  Master's  report,  limiting  the 
amount  of  interest  claimed  by  him  to  the 
amount  of  the  penalty  of  the  bonds,  would 
be  bound  by  that  report,  and  would  be  con- 
cluded by  accepting  an  apportionment  out 
of  the  fund  raised  by  virtue  of  the  trust 
deed ;  and  it  is  too  late  for  him  who  did  not 
object  to  the  report  of  the  Master,  limiting 
his  claim  to  the  amount  of  the  penalties  of 
the  bond,  to  insist  now  on  that  claim,  against 
the  computation  of  interest  on  which  that 
report  went.  But  I  am  not  going  to  decide 
the  case  on  the  point  of  form  only,  for  it 
involves  a  very  important  consideration  in 
point  of  principle.  Admitting  that  the  ere- 
ditor  would,  in  this  case,  be  entitled  to  have 
the  benefit  of  the  trusts  in  the  deed  of  1805, 
I  am  o{  opinion,  that  that  deed  gives  no 
more  than  could  be  claimed  by  virtue  of 
the  penalty  of  the  bond.  Here  is  a  trust 
created  by  deed  to  secure  sums  due  oa 
bond,  and  interest  thereon  due,  and  to  grow 
due  thereon  ;  and  under  that  trust  I  am  of 
opinion,  that  no  more  could  be  claimed  than 
would  grow  due  on  the  bond,  and  to  the 
extent  of  the  penalty  on  the  bond.  lo 
Clarke  v.  Lord  Abingdon^  Sir  William 
Grant  acknowledges  that  to  be  the  principle 
of  the  Court,  but  he  distinguishes  that  case : 
there,  a  mortgage  was  given  to  secure  the 


(1)  17  Ves.  106, 
(9)  3  Rum.  698. 


(3)  3  Bro.  C.C.  489. 

(4)  6  Ves.  411. 
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money  ueiitiooed  in  the  bond,  and  not  the 
penalty  of  the  bond,  or  the  monej  due  on 
bond.  I  mm  of  opinion,  that  on  principle, 
as  well  as  in  point  of  form,  this  application 
must  be  rejected,  and  with  coats. 


.} 


POWIS  V.  BUNTEE. 


L.C. 
Not.  29  &  SO 

CTosloMpf* 

PMiskmg  a  hamdlnll,  cauii<mmg  persons 

frum  purckasmg  of  the  defendant  certain 

goodSf  on  the  gnmndofan  hjunctian  having 

iMsmed  to  restrain  the  disposal  of  them^  not  a 

contempt;  the  injunction  having  been   o6- 

'  bon&  fide. 


In  this  cause,  an  Injunction  ex  parte 
bad  been  obtained  on  the  12th  of  October 
1832,  during  the  long  vacation,  restraining 
Hunter  from  parting  with  the  bills  of  lad- 
ing of  certain  goods,  which  had  come  to 
his  hands  by  way  of  consignment. 

On  the  13th,  the  next  day,  there  ap- 
peared OD  the  black  board  in  the  Commer- 
cial Sale  Room,  and  in  other  of  the  public 
resorts  of  merchants  in  the  dty,  a  hand- 
bill in  the  following  words  : — 

**  Whereas,  sundry  goods  have  been,  and 
may  be  sent  to  this  country,  consigned  by 
Messrs.  Hunter,  Watt  &  Co.  of  Singapore, 
on  the  joint  account  of  Messrs.  Benjamin 
Powis,  of  No.  2,  Great  St.  Helens,  mer- 
chant, and  some  of  such  goods  have  been 
lent  to  Mr.  James  Hunter,  jun.  of  No.  1 0, 
Austin  Friars,  as  the  said  Benjamin  Powis 
has  been  advised  by  the  said  Hunter,  Watt 
&  Co.;  and  whereas,  an  injunction  has 
been  granted  by  the  Lord  Chancellor  to 
restrain  the  said  James  Hunter,  jun.  and 

Phillips  from  disposing  of  or  parting 

vitfa  the  bills  of  lading  of  the  said  goods 

or  any  part  thereof;  all  persons  are  hereby 

cautioned  against  purchasing  or  advancing 

any  money  on  any  goods  or  merchandize 

eoosigned   by  the  said   firm   of  Hunter, 

Witt  &  Co.  without  previous  inquiries  to 

whom  the  same  belong,  and  ascertaining 

that  the  party  offering  the  same  for  sale  or 

pkdge  has  authority  to  do  so." 

"Oct.  13,  1832.' 

The  plaintiff  and  his  solicitors  admitted 


the  printing  and  circulation  of  the  hand- 
bill, and  the  motion  was,  that  they  might 
be  committed  for  contempt. 

Sir  E^Sugden^  for  the  motion,  contended, 
that  no  person  is  ever  justified  in  using 
any  order  of  the  court  for  improper  pur- 
poses ;  and  that  the  Court  would  not  al- 
low a  party  to  obtain  an  injunction  ex 
parte,  and  then  use  it,  as  he  contended 
this  had  been,  for  the  purpose  of  injuring 
or  affecting  the  defendant's  character.  The 
black  board  on  which  this  handbill  was 
fixed,  is  where  notices  of  swindlers  are  put 
up ;  and  the  process  of  the  Court  ought 
not  to  be  used  as  a  foundation  for  a  libel 
upon  a  man's  character. 

The  Lord  Chancellor. — Suppose  it  to 
be  a  libel,  is  it  therefore  a  contempt  ?  Is  it 
a  contempt  to  say  A.  B.  means  to  disobey 
an  order  of  the  Court?  If  you  can  shew 
that  the  injunction  was  wrongly  obtained, 
that  might  make  a  difference :  the  mere 
charge  of  intent  to  break  an  injunction  is 
not  a  contempt. 

Sir  E.  Sugden  contended,  that  pervert- 
ing any  process  of  the  Court  is  a  contempt ; 
it  is  a  contempt  to  use  an  injunction  for  the 
purpose  of  a  libel. 

The  Lord  Chancellor. — Suppose  a 
person  say  that  one  against  whom  a  ca,  sa, 
has  issued  means  to  run  away  ;  it  may  be 
a  libel,  but  it  is  not  a  contempt. 

A/r.  Anderdon. — There  are  precedents 
where  perverting  a  process  of  the  Court 
has  been  held  a  contempt ;  it  is  not  the 
mere  printing  the  writ  of  injunction  that 
constitutes  the  offence,  it  is  the  connecting 
with  it  such  an  imputation  as  is  here  made 
upon  the  defendant's  character,  and  to  al- 
low it  to  pass,  would  be  inconsistent  with 
the  proper  administration  of  justice — Cann 
V.  Cann{\). 

Mr,  Knifiht,  for  the  plaintiff. — This  is 
different  from  the  case  of  Cann  v.  Cann, 
which  was,  publishing  an  advertisement  re- 
lating to  an  answer :  the  mode  adopted  here 
was  only  calculated  to  give  effect  to  the 
injunction,  because  by  the  6  Geo.  4.  c.  94, 
any  person  in  possession  of  bills  of  lad- 
ing is  deemed  owner  so  far  as  to  make 

(1)  t  Vet.sen.  5t0. 
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valid  contracts;  and  therefore,  if  in  this 
case  tlie  party  had  been  inclined,  he  might 
still  have  disposed  of  the  goods  in  spite 
of  the  injunction — Baker  v.  Harl{2), 

Mr,  BeameSf  for  the  solicitors. — '['here  is 
no  attempt  to  impede  the  course  of  justice, 
Ex  parte  Joneses),  The  hand-bill  tends  to 
give  effect  to  the  order  of  the  Court,  by 
preventing  the  defendant  from  violating  it ; 
it  is  true  the  Court  has  power  to  give  ef- 
fect to  its  own  order ;  but  suppose  the 
case  of  an  injunction  against  cutting  down 
trees,  notwithstanding  which  the  defendant 
cuts  them  down,  the  Court  has  no  power 
but  to  commit  the  man  ;  so  here,  the  Court 
could  not  get  back  the  goods,  for  the  posses- 
sion of  the  bills  of  lading  gives  a  good  title 
against  all  the  world. 

Sir  E.  Sugden,  in  reply,  cited  Deacon  v. 
Deacon  (4),  where  it  was  held  illegal  to 
publish  part  of  a  depending  cause,and  here, 
the  injunction  may  yet  be  dissolved  at  the 
hearing. 

The  Lord  Chancellor. — In  order  to 
protect  the  free  and  secure  administration 
of  justice,  all  Courts  have  power  to  issue 
process  for  contempts,  which  may  have 
been  exercised,  so  as  to  make  them  crimes 
at  common  law,  and  so  as  to  make  the 
person  committing  them  amenable  there, 
'inhere  may  be  such  contempts  as  are  not 
within  the  ordinary  jurisdiction  of  the 
criminal  courts;  but,  even  if  all  such  are 
punishable  at  common  law,  yet,  in  many 
instances,  that  would  afford  too  slow 
redress,  and  a  more  summary  proceeding 
is  necessary.  Accordingly,  any  riot  or 
disturbance  in  a  court  of  justice,  any  in- 
terference of  persons  attending  the  court 
by  expressions  of  their  sentiments  impro- 
per in  themselves,  or  intended  to  overawe 
or  interrupt  the  proceedings,  is  as  of  course 
summarily  visited  with  punishment  by  the 
Court,  in  whose  vicinity  the  offence  has 
been  committed ;  and  the  Court  will  not 
wait  for  the  ordinary  course  of  law.  So 
also,  where  meetings  are  held  for  the  pur- 
pose of  discussing  matters  pending  before 
a  court  of  justice,  and  unfit  and  inflamma- 
tory appeals  to  the  passions  of  the  public 

(2)  9  Atk.  488. 

(3)  13Vm.  «S7. 

(4)  S  Hixss.  607. 


are  made,  such  cases  would  be  contempts. 
And  the  pubh'cation  of  handbills,  either  of 
an  exaggerated  or  inflammatory  nature 
while  proceedings  are  pending,  has  a  similar 
character,  and  gives  the  Court  a  right  to 
interfere  summarily. 

But  the  question  is,  these  matters  being 
admitted,  whether  anything  has  been  done 
here  which  brings  the  case  within  any  of 
these  descriptions,  or  within  that  of  per- 
version of  the  process  of  the  Court,  with 
sinister  views  ;  and  I  am  of  opinion,  from 
the  best  attention  I  have  been  able  to  give 
to  the  argument  on  both  sides,  and  from  all 
the  proceedings,  that  it  does  not  come 
within  any  of  these  distinctions,  and  in  no 
point  of  view  is  it  such  a  proceeding  as 
entitles  me  to  interfere  by  commitment. 
In  Ex  parte  Jones^  the  publication  not 
only  had  an  obvious  tendency,  but  its  very 
design  was,  to  obstruct  the  ordinary  course 
of  justice  ;  and  if  in  this  case  the  injunc- 
tion had  not  been  obtained  bond  Jide,  but 
only  to  enable  the  plaintiff  to  libel  the  de- 
fendant, it  would  have  been  such  a  case  of 
contempt  as  would  call  for  the^nterference 
of  the  Court  to  punish.  But  the  facts  of 
this  case  do  not  warrant  such  a  conclusion : 
I  can  only  take  the  facts  before  me ;  I 
cannot  say  the  injunction  was  not  obtained 
bond  fide.  And  then,  can  I  take  it  to  be  a 
contempt,  to  publish  a  handbill,  charging 
a  person  with  intention  to  disobey  the 
order  of  the  Court  ?  To  disobey  an  order 
is  an  offence  of  itself;  it  may  not  be  jus- 
tiflable  to  make  such  a  charge ;  but,  as 
every  libel  is  not  a  contempt,  as  there  may 
be  a  libel  without  a  contempt ;  so  unless 
the  libel  be  connected  with  the  contempt,  I 
will  not  consider  this  such  a  contempt  as 
would  authorize  the  Court  to  interfere. 
Hunter  has  his  remedy  at  law.  If  lie  had 
obtained  the  process,  and  then  the  libel 
had  been  against  him,  that  would  have 
been  more  like  the  case  of  Ex  parte 
Junes, 

As  the  motion  to  dissolve  the  injunction 
is  not  to  come  on,  1  will  reserve  the  costs 
till  it  has  been  heard. 
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ATTORNBT  OENBRAL  V.  HABER- 
DASHERS* COMPANY. 


Gift  /or  chantabfe  purposes,  Construction 
of- — Failure  of  objects — Appropriation  of  in' 
creased  renis. 

There  being  a  custom  in  the  city  of  London 

far  the  mayor  to  issue  precepts  from  lime  to 

time  to  ths  different  companies,  to  lay  in  a 

certain  quantity  of  com,  for  the  supply  of 

the  London  market,  Henry  Hazlefoot,  Esq., 

in  1646,  conveyed  his  manor  of  Pitley,  then 

of  the  yearly  value  of  701,  to  trustees,  upon 

trust  that  they  should  yearly  and  for  ever  pay, 

employ,  and  dispose  of  the  rents  thereof  for 

certain  charitalde  purposes  in  such  deed  men" 

Massed,  and  tn  mum  therein  also  specifcd, 

amounting  altogether  to  70L  per  annum;  one 

of  the  i^iyeets  of  such  trusts  was  **  To  the 

master  and  wardens  of  the  said  company  8/. 

yearly  for  increase  of  ihcir  slock  tf  com  for 

the  London  market,"  and  "  the  rest  and  reAt- 

due  of  the  said  rents  and  profits  to  be  paid 

yearly  to  the  said  master  and  wardens  for 

ike  further  increase  o/*  their  stock  of  com  :"— 

Held,  that  as  well  the  SL  per  annum,  as  also 

the  rest  and  residue  of  the  said  rents,  were  a 

gift  for  the  benefit  of  the  company,  and  that 

the  company   were  entitled   to    enjoy   the 

benefit  which  they  derived  from  the  custom 

haetng  ceased* 

By  indentures  of  lesse  and  release,  bear- 
ing date  respectively  on  or  about  the  17th 
and  lilst  of  August  1C46,  Henry  Haale- 
fbot,  Esq.,  did  grant,  ahen,  release,  and 
confirm  to  certain  grantees  therein  named, 
beingof  the  Company  of  Haberdashers,  and 
their  heirs,  the  manor  or  lordship  of  Pitley, 
with  the  appurtenances  in  Little  Bard  field, 
Great  Bardfield,  Little   Lampford,  Great 
Lampford,  and  Finchinfield,  in  the  county 
of  Essex,  which  were  then  of  the  yearly 
▼sloe  of  70^,  to  the  use  of  the  said  gran- 
tees, their  heirs  and  assigns  for  ever,  upon 
trust  and  confidence  that  they  should  yearly 
for  ever,  from  and  after  the  feast  oF  Saint 
Michael  the  Archangel,  1647,  pay,  employ, 
sad  dispose  of  all  the  rents,  fines,  issues,  and 
profits  of  the  premises  in  this  sort — viz.  to 
tbe  churchwardens  of  St.   Nicholas  Cole 
Abbey,  in  London,  8/.  yearly  for  ever,  to 
be  paid  them  thenceforth  quarterly,  whereof 
^L  l$s.  4d.  were  to  be  paid  to  the  lecturer 
ibere  appointed  by  Thomas  Hazlefoot  for 
New  Sebieb,  II.-*Chanc. 


the  increase  of  his  stipend ;  20s,  to  the  clerk 
of  the  parish  yearly,  and  the  other  Gs,  Sd, 
to  the  sexton  of  the  said  parish  church ;  20s. 
a- piece  to  tiventy  poor  decayed  house- 
keepers free  of  the  company  of  haber- 
dashers, and  dwelh'ng  in  or  about  the  city 
of  London,  to  be  named  by  the  master, 
wardens,  and  assistants  of  the  said  com- 
pany, at  their  next  court  of  assistants  after 
Christmas,  and  to  be  paid  to  them  the  week 
before  Easter  following,  and  none  to  have 
it  for  two  years  together ;  to  Sr.  Thomas's 
Hospital  Si.  yearly;  to  Christ's  Hospital 
yearly  51. ;  to  Bartholomew  Hospital  4/. ; 
to  Bridewell  yearly  Si, ;  ail  wiiich  said  sums 
to  the  said  hospital  to  be  paid  the  week 
before  Easter  yearly  for  ever ;  to  the  four 
prisons  in  London — viz.  the  two  Compters, 
Ludgate,  and  Newgate,  10/.,  viz.  50s.  to 
each  prison,  to  he  by  the  masters  and  war- 
dens of  the  said  company  of  haberdashers 
distributed  the  week  before  Easter  yearly 
either  for  relief  or  release  of  ()oor  prisoners 
there ;  to  the  Master  and  Wardens  of  the 
said  Company  yearly  8/.  for  increase  of  their 
stock  of  corn  lor  the  service  of  the  market 
in  London ;  to  the  four  tvardens  for  their 
pains  40s.  yearly ;  to  the  clerk  of  that  com- 
pany 20s,  yearly  ;  to  the  two  beadles  and 
the  porter  of  that  company  6s.  Sd.  a- piece 
yearly ;  these  sums  to  the  wardens,  clerks, 
beadles,  and  porter,  to  be  paid  in  the  week 
before  Easter  yearly ;  and  the  rest  and  resi- 
due of  the  said  rents  and  profits  to  be  paid 
yearly  to  the  said  Master  and  Wardens  for 
the  further  increase  of  tfieir  stock  of  corn. 
And  the  said  indenture  contained  a  proviso, 
that  if  the  rents  and  profits  should  fall  short 
or  could  not  be  received  to  pay  the  yearly 
sums  aforesaid,  that  then  the  payment  of 
those  sums  should  be  forborne,  and  not  bo 
paid  until  such  time  as,  by  the  receipt  ot 
the  same  rents  and  profits,  the  same  should 
amount  fully  to  pay  the  same,  saving  the 
said  8/.  yearly  to  St.  Nicholas  Cole  Abbey, 
which  is  duly  to  be  paid  notwitiistanding 
such  falling  short. 

The  legal  estate  in  the  property  had, 
many  years  ago,  been  conveyed  by  the 
trustees  then  acting,  to  the  Company  of 
Haberdashers. 

The  rents  having  now  increased  to  about 
195/.  per  annum,  the  information  sought  that 
they  should  be  applied  in  proportionate 
augmentation  of  the  gifts  to  the  several 
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clinriticA,  and  tliat  tlirrc  hIiouUI  be  a  refcr- 
eiKT  to  ilu*  Mnstcr  for  u  KcliniK*. 

'Jlicrc  cxiHted  ut  ilie  liiiiL'  of  this  f^raiit,  a 
riHtoin  in  tlu;  city  ol'Jjomlon  for  the  lunyor 
from  liioe  to  tiioe  to  Ihhul'  prcccptH  to  the 
(lifri-rciit  conipanir!!  within  the  city  to  lay  in 
a  ^ivcn  rjunntity  of  corn,  in  order  tliat  the 
market  might  have  a  uniform  Hupply;  and 
it  thuN  frequently  happened,  tluit  the  coni- 
pnnieH  HiiMtained  eonsiderahh*  loHHeH,  if  they 
mIiouM  have  been  obliged  to  pnrchaHe  when 
the  price  of  c(»rn  was  high,  and  to  kcU  when 
it  had  falhn. 

»V/V  Eilnnrd  SufrJvn  and  Mr.  Ihthdl^  for 
the  information,  contended,  that  thiti  was  a 
general  dedication  of  the  whole  of  thin 
properly  to  charitable  purposes,  and  that  it 
ought,  therefore,  to  be  still  applied  to  those 
purpoHCK ;  it  was  established  in  Atlornty 
(ttncral  w  Johnson  {\\  that,  if  the  whole 
of  the  property  at  the  time  of  the  grant 
was  exhausted  in  charities,  that  circuin- 
Ntauce  was  considered  as  alfording  evidence 
that  the  grantor  intended  the  whole  to  be 
dedicated  to  charitable  olijccts ;  this  was 
the  case  here,  the  annual  value  of  the  pro* 
perty  at  the  time  of  the  grunt  was  exhaust- 
ed by  gilU  to  the  specified  charities ;  the 
gift  to  the  haberdashers*  company  was  a 
charitable  one,  because  it  was  expressed  to 
br  for  the  purpose  of  increasing  ihe  stock 
/if  corn  in  the  London  nuirket,  that  is,  that 
fhA  poor  might  be  supplied  with  corn  at 
Mrt'Apffr  rales ;  but  that,  even  if  this  were 
i/«  )iti  f7iii«idrrcd  as  a  gil\  not  for  the  benefit 
»,t  »K#-  |,f,/,t  of  lion<lon,  but  for  the  benefit 
*,f  n.*.  /  /fffipniiy  iimlf,  this  would  still  bring  it 
«  .r>/,  «!,*.  fUfMiiiion  of  a  charitable  use,  as 
A>/i.'^./^«;  II,  ilm  iHn\  Eli  as,  c.  l,  which 
A««.<4.&^«i/«  f«r'»|irriy  given  for  the  relief  of 
«*  «'/''«/•«  ff'fro  rale*  anil  taxes;  and  that 
th  /1ih,tH4if  UitttnU  V.  ihotvH(l\  and  -Y/- 
ioiMf^  ditirtfil  fi,  ihn  (loipnniiion  vf  Dubiin 
(iijf  fiuU  \fiU%  Yiv.iii  held  to  be  charitable. 

'i'lifc  Vim  (:iiANiKi.i.uu.-.  The  (piostion 
IN,  Mhi'fhi-r  ibis  donation  was  made  for  the 
purpoHe  oi  lelii'viiig  the  purchasers  of  corn 
geiwrally,  or  whether  it  was  not  made  for 
the  purpose  of  asaisting  this  coni|uiny,  who, 
by  virtue  of  its  charter  and  the  then  law. 
were  bound  to  supply  certain  quantities  of 

(1)  Amb.  190. 

(2)  1  Swans.  «65. 
(S)  1  Bligh,  N.a  31S. 
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corn  upon  the  order  '.z  -im  Asri 
it  does  not  appear  ::»  ii«  t:.H-  i:.* 
had  any  other  inter.:' x.  i:aa  n  r~'t  •=::£: 
to  this  com|)any,  wLi'.'.  v-w  liii-  •=.  rff- 
chase,  under  the  re^lt^'uns    \z    zjt  iifi 
mayor  of  London,  ceruir  riaaiina  s  m  ■ 
and,  as  I  understand  i%  zzjit  sn 
purchased  at  a  cheaper 
that  it  might  be  in  the 
for  the  purpose  of  tale  co 
might  want  it.   The  doriAdoc 
made  to  the  company  to  e&aLue 
crease  their  stock  of  com  fjr 
tlic  market  of  London ;  and  it 
manifest  that,  in  proportion  fts 
whicli  were  to  be  applied  in  the  porruK  oc 
corn  increased,  there  would  be  ac  iccmie 
of  tlicir  stock  of  corn  for  the  lervice  cc  i^e 
public.     Now,  it  appears  that  the 
imposed  upon  particular  companies,!  of  ■ 
this  company  was  one,)  a  burden  whidi 
dered  them  liable  to  be  called  apoa  from 
time  to  time  either  to  contribate  certain 
quantities  of  corn ;  or,  when  solicited  br  the 
lord  mayor  to  increase  their  stock,   thej 
were  to  do  so,  in  order  to  have  a  suffkient 
supply  to  meet  the  demands  of  the  citj. 
Now,  what  the  donor  had  in  view  when  he 
made  this  gift,  was,  not  the  gift  of  a  sum  of 
money  to  bo  applied  for  the  purchase  of 
corn  for  the  benefit  of  the  public,  but,  the 
gil^  of  a  sum  of  money  to  relieve  this  cora- 
(Miny  from  the  burthens  it  lay  under  to 
supply  corn ;  if  he  had  intended  otherwise, 
be  would  have  used  different  words, — he 
would  have  directed  that  the  surplus  of  tlie 
estate  slioidd  be  applied  for  the  purchase  of 
corn  for  the  service  of  the  market  of  the 
city  of  London;  instead  of  that,  be  makes 
the  gifk  to  tbecom|)any,  which  is  necessarily 
for  an  increase  of,  not  a  stock  of  corn,  but 
of  tlitir  stock  of  corn  which  under  the  cus- 
tom they  were  bound  to  keep.     Now  the 
gitt  of  8/.  for  the  particular  benefit  of  the 
company,  is  evidently  intended  by  the  donor 
to  be  applied  in  mitigation  of  the  burthens 
under  which  they  lay  by  virtue  of  the  cus- 
tom ;  I  find  that  there  was  to  be  paid  to  the 
two  beadles  and  porters  of  the  company, 
G*.  8</.  each,  yearly.    Now,  could  it  be  said. 
if  the  company  in   at\er   times   had    not 
thought  right  to  have  two  beadles,  but  only 
one,  that  there  was  left  Gi.  ^dL  for  the 
benefit  of  the  public?     Certainly  not;  you 
must  take  the  things  in  coonexion  one  with 
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';  and  at  by  the  gifk  of  this  6s:  Sd. 
!adles  and  porters  of  the  company 
litigated  their  burthens  in  tliat  re- 

also  by  the  other  gifl  he  has  miti- 
e  barthens  under  which  the  com- 

of  contributing  quantities  of  com 
I  to  the  custom.     This,  therefore, 

taken  as  a  donation  substantially 
enefit  of  the  company,  to  be  applied 
in  a  particular  way ;  and  if  generally, 
id  has  failed,  and  the  gift  cannot 
d  in  the  restrained  way,  and  to  the 
r  object  for  which  it  was  given  in 

instance,  it  remains  for  the  com- 
apply  it  as  they  may  think  proper. 
rs  to  rae  also  that  the  latter  words, 
c  and  residue  of  the  rents  and  pro- 
ectly  give  to  the  company  any  sur- 
might  accidentally  arise;  and  that  it 
neant,  appears  plain  by  the  provi- 
.  follows — "  If  the  rents  and  profits 
ill  short,  then  they  should  be  for- 
id  not  paid,"  &c.  He  says,  if  there 
ure  of  rents,  there  shall  not  be  a 
lure  of  charity ;  and  in  the  former 
ttys,  "  if  there  is  any  surplus  I  give 

charity."  It  appears,  therefore,  to 
out  anything  particular  to  point  to 
e  thought  the  probability  was,  there 
I  a  surplus,  and  in  that  case  he  gave 
company.  I  am,  therefore,  clearly 
»,  that  the  grounds  of  this  infor- 
lave  totally  failed,  and  that  it  must 
Bsedy  and  with  costs  against  the  re- 

Information  dismissed^  w'Uh  costs 
against  the  relators. 


:.} 


LANDON  17.  MORRIS. 


ndens — Bill  pro  conftsso, 

r,  that  a  hill  filed  to  impeach  a  ven- 
e  should  be  taken  pro  confesso,  is 
m  a  purchaser  entering  into  a  con- 
er  the  filing  of  that  bilL 

vas  an  appeal  motion,  to  discharge 
iocutory  order  of  the  Vice  Chan- 
>pointing  a  receiver  of  certain  pro- 
liich  was  the  subject  of  the  suit. 
Misly  to  the  marriage  of  the  plain- 
Lter  dated  29th  of  April  1800,  and 


on  the  fiiith  of  whidi  the  treaty  of  marriage 
was  completed,  was  written  to  the  plaintiff 
by  Miss  Ready*s  fiither,  giving  an  account 
of  his  daughter's  fortune ;  and  among  other 
things  it  was  stated,  "Three  houses  in 
Lime*street,  London,  at  a  net  rent  of  100/. 
per  annum,  the  tenants  doing  all  repairs 
and  paying  every  tax,  are  entailed  upon  my 
daughter,  after  my  death." 

Tlie  marriage  took  place ;  but  eventually, 
it  turned  out,  that,  instead  of  the  houses 
being  entailed  on  Miss  Ready,  Mr.  Ready 
was  tenant  in  tail  male,  with  immediate  re- 
version  to  himself  in  fee:  Miss  Ready  was 
his  only  child. 

After  the  marriage  of  Dr.  and  Mrs. 
Landon,  Mr.  Ready  married  a  second  time; 
and  died  in  April  1813,  having  duly  made 
and  published  his  will,  devising  the  three 
houses  to  his  widow,  and  being  in  posses* 
sion  of  the  title  deeds;  and  the  letter  of  the 
29ih  of  April  1800  having  been  mislaid 
by  Dr.  Landon,  she  entered  into  possession, 
and  received  the  rents  and  profits  of  the 
houses;  but,  afterwards,  on  discovery  of 
the  letter.  Dr.  and  Mrs.  Landon  filed  their 
bill  against  Mrs.  Ready,  on  the  26th  of 
January  1816,  which  was  amended  on  the 
29th  of  January  1818,  praying  to  have  the 
proposal  contained  in  the  said  letter  car- 
ried into  execution,  and  to  have  the  houses 
conveyed  according  thereto.  Mrs.  Ready 
put  in  her  answer  to  the  original  bill,  and 
appeared  to  the  amended  bill,  but  did  not 
put  in  her  answer  thereto,  and  stood  out  all 
process  of  contempt  to  sequestration,  for 
want  of  answer  to  the  amended  bill. 

On  the  21st  of  December  1821,  the 
cause  was  ordered  to  be  set  down  for  hear- 
ing, but  was  not  heard  till  the  1 1th  of  No* 
vember  1826,  when  the  amended  bill  was 
decreed  to  be  taken  pro  confesso  against 
Mrs.  Ready ;  and  it  was  referred  to  the 
Master,  amongst  other  things,  to  inquire 
what  estate  John  Ready  had  in  the  Lime- 
street  houses,  at  the  date  of  the  said 
letter,  and  at  the  time  of  his  death. 

The  Master  made  his  report,  dated  the 
17th  of  March  1827,  finding  the  facts  and 
the  title  as  before  stated. 

The  cause  was  heard  on  further  direc- 
tions, on  the  1st  of  July  1829  ;  and  it  was 
among  other  things  decreed,  that  the  said 
letter  should  be  considered  in  the  nature  of 
marriage  articles,  and  that  the  plaintiffs  were 


36 


CASES  IN  CHANCERY : 


entitled  to  have  them  carried  into  execu- 
tion, and  to  have  a  conveyance  from  Mrs. 
Ready,  of  the  Lime-street  houses,  if  the 
Master  should  find  the  legal  estate  to  be  in 
lier. 

In  pursuance  of  this  decree,  the  Master 
made  his  report  on  the  28th  of  February 
1831,  by  which  he  found,  that  Mrs.  Ready 
had  mortgaged  the  Lime-street  houses  on 
the  8th  of  April  1818,  to  Messrs.  Hopkin- 
son  &  Co.  who  assigned  to  King  on  the 
12th  of  June  1818;  that  on  the  14th  of 
May  1819,  Mrs.  Ready  granted  an  annuity 
to  Morris,  the  defendant,  charged  upon  the 
said  houses,  and  on  the  20th  of  May  1819, 
sold  the  houses  to  Wright,  who,  on  the  26th 
of  January  1820,  sold  them  to  Morris,  in 
whom  the  Master  found  the  legal  estate 
to  be  vested. 

The  present  bill  was  filed  on  the  Slst  of 
March  1831,  against  Morris,  for  a  convey- 
ance of  the  houses  in  Lime-street,  and  in 
the  meantime  for  a  receiver,  which  tlie 
Vice  Chancellor  had  ordered. 

Morris  had  been  in  receipt  of  the  rents 
and  profits  of  the  houses  from  the  time  of  his 
purchase ;  by  his  answer,  he  denied  that  at 
the  time  when  he  purchased  the  annuity,  he 
had  any  notice  directly  or  indirectly  of  the 
claim  of  the  plaintiffs ;  but  the  conveyance 
fi'om  Wright  contained  a  covenant,  that 
Wright  would  take  the  necessary  steps  to 
bring  the  pending  suit  to  a  close,  and  in- 
demnify him  (Morris)  from  all  actions  on 
account  thereof.  After  the  decree  in  1822, 
the  defendant  endeavoured  to  appear  before 
the  Master,  on  the  inquiry  directed  by  the 
decree,  but  was  refused  ;  and  he  insisted, 
that  as  against  him  the  decree  was  of  no 
effect,  by  reason  of  his  not  having  been  a 
party  to  the  cause,  and  also  that  the  de- 
cree was  obtained,  the  plaintiffs  knowing 
that  the  legal  estate  of  the  houses  was  in  the 
defendant,  and  that  the  whole  of  the  pro- 
ceedings as  against  him  were  ex  parte  and 
fraudulent. 

Sir  Edward  Sugden  and  Mr,  Wakefield^ 
for  the  defendant,  pressed  these  facts,  and 
particularly  the  delays  that  had  taken  place 
in  prosecuting  the  suit ;  and  insisted,  tliat 
there  was  no  case  where  a  decree  taken  pro 
confesso  had  been  held  to  bind  a  purchaser, 
and  that,  though  it  was  true  that  at  law,  the 
issuing  of  the  writ  was  notice  of  lis  pendens, 
yet  in  equity  the  party  must  come  with  clean 


hands,  and  that  ther6  ought  to  be  close  and 
continued  prosecution  of  the  Us  pendens. 

Mr,  Knight  and  Mr.  Jacobs^  contra,  cited 
Jopling  V.  Stuart  (1),  Turner  v.  Turner  (ji\ 
Bacon  V.  Griffith  (3),  as  to  the  bill  beini; 
taken  pro  confesso  after  amendment ;  and 
as  to  the  effect  odis  pendens^  Garth  v.  Ward 
(4),  Metcalf  v.  Palvertoft  (5),  The  Bishop 
of  Winchester  v.  Paine  (6). 

Dec.  12. — The  Lord  Chancellor  went 
through  the  circumstances  of  the  case,  and 
took  notice  of  Wright's  covenant.  The  gene- 
ral principle  oflispendens  is  not  disputed.  In 
The  Bishop  of  Wincluster  v.  Paine,  a  decree 
of  foreclosure  was  held  to  bind  mortgagees 
pending  the  suit,  but  before  the  decree, 
though  they  were  not  made  parties ;  the 
principle  in  that  case  must  be  admitted ; 
and  such  being  the  general  rule,  is  there 
anything  in  this  case  which  should  make 
an  exception  ?  That  case  was  stronger  than 
the  present ;  tliere  is  nothing  in  this  case 
which  should  create  an  exception  in  favour 
of  the  parties,  so  as  to  let  the  purchaser 
escape  the  effect  of  the  suit. 

This  case  is  not  here  on  the  merits.  If  the 
purchaser  could  disclose  merits,  which  Mrs. 
Reddy  has  not  brought  forward,  the  case 
might  be  different ;  but  in  making  the  order, 
I  assume  the  facts  whicK  were  before  His 
Honour  the  Vice  Ciiancellor,  and  I  think 
them  sufficient  to  justify  the  order  which  he 
has  made. 


L.  C.       '% 

Nov.  30.  /    GREEN U AM  V,  GIBBESON. 

Dec,  1  &  12.3 

Case  directed  to  court  of  law, 

A  case  was  directed  by  the  Court  to  be  sent 
to  law,  to  try  whether  the  execution  of  a  power 
was  a  valid  execution,  although,  in  the  event 
of  its  being  defective,  a  court  of  equity  would 
supply  the  defect. 

Richard  Gibbeson,  by  indentures  of  lease 
and  release,  bearing  date  respectively  the 

(1)  4  Ves.  619. 
(S)  1  Dick.  316. 
(S)  «  Dick.  473. 

(4)  «  Atk.  174. 

(5)  2  Ves.  &  Bea.  eoO. 

(6)  11  Ves.  194. 
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27tfa  and  2Sih  dajs  of  March  181 1,  being  a 
settlement  executed  in  punuance  of  pre- 
vious articles  entered  into  on  his  marriage 
in  1810,  conveyed  certain  property  in  the 
city  of  Lincoln  to  trustees*  to  the  use  of 
Gibbeson*  for  life,  without  impeachment  of 
waste,  and  after  his  decease,  to  the  use,  in- 
tent, and  purpose,  that  Mary  Ann,  his  wife, 
might  receive  a  certain  charge  for  jointure, 
and  subject  thereto  to  the  use  of  trustees 
(Richardson  and  Nelson)  for  a  term   of 
ninety-nine  years  after  his  decease,  for  se- 
curing   his  wife's  jointure,   remainder   to 
the   use    of  other  trustees  (Wilfitt    and 
Charles  worth)  for  a  term  of  6ve  hundred 
years  after  his  decease,  for  raising  portions 
for  children,  remainder  to  the  use  of  other 
tnutees  (Baldwin  and  Hebb)  for  a  term  of 
six  hundred  years  after   his  decease,  for 
rusing  a  further  sum  to  be  subject  to  his 
wife's   appointment,  with  remainder  to  the 
use   of  Richard  Gibbeson,  and  his  heirs 
sod  assigns  for  ever.     And  tlie  said  inden- 
ture contained  a  profiso,  that  in  case  at  any 
time  Richard  Gibbeson  should  be  desirous 
tfast  the  said  property  should  be  released 
from  the  payment  of  the  jointure  and  of 
the  other  sums,  and  in  case  he  sliould,  "  with 
the  consent  and  approbation"  of  the  respec- 
tive trustees  for  the  time  being  of  the  se- 
veral terms  of  ninety-nine  years,  five  hun- 
dred years,  and  six  hundred  years,  charge 
the  said  jointure  and  sums  of  money,  or  any 
of  them,  upon  any  other  estate  or  estates  of 
competent  value,  that  the  said  jointure  and 
other  sums  of  money  should  cease  to  be  a 
charge  upon  the  property,  so  as  by  the  said 
indenture  charged  as  aforesaid. 

lo  1814,  by  indentures  of  lease  and  re- 
lease, bearing  date  the  8 1st  of  May  and  the 
1st  of  June  respectively,  the  release  being 
expressed  to  be  between  Gibbeson  of  the 
first  part ;  Wilfitt  and  Charlesworth  (the 
trustees  for  the  term  of  five  hundred  years), 
of  the  second  part ;  Richardson  and  Nel- 
son (the  trustees  for  the  term  of  ninety-nine 
years),  of  the  third  part ;  and  Baldwin  and 
Hebb  (the  trustees  for  the  term  of  six  hun- 
dred years),  of  the  fourth  part;  fourteen 
If  of  a  certain  property  at  Welton,  were 
charged,  in  the  place  of  the  property  at  Lin- 
coln, with  the  said  jointure  and  the  other 
sums. 

It  appeared  that  Hebb  did  not  consent 
to  the  execution  of  this  deed  of  1814,  and 


that  Charlesworth  consented  only  verbally, 
not  in  writing. 

Between  the  years  1821  and  1824,  Gib- 
beson executed  to  the  plaintiff  Greenham 
three  mortgages  (amounting  in  all  to  2,000/.) 
of  the  Welton  estate,  without  any  notice  of 
the  settlement.  In  1827,  the  defendant 
Gibbeson  became  bankrupt,  and  nearly  all 
the  Lincoln  estate  had  been  sold,  and  was 
in  tlie  hands  of  purchasers.  In  1829, 
Greenham  filed  his  bill,  praying,  that  it 
might  be  declared  that  lie  ought  not  to  be 
prejudiced,  and  was  not  bound  or  affected 
by  the  said  articles  and  deeds  of  1810, 
1811,  and  1814;  and  that  the  deed  of  1814 
was  not  a  due  and  valid  execution  of  the 
power  of  substitution,  contained  in  the  deed 
of  181 1 ;  and  that,  in  aid  of  any  other  secu- 
rity to  which  he  might  be  entitled,  if  bound 
by  the  deed  of  1814,  he  was  entitled  to  a 
lien  for  his  principal  and  interest  upon  such 
of  the  property  comprised  in  the  deed  of 
1811,  as  remained  subject  to  the  trusts  of 
that  indenture ;  and  that  it  might  also  be 
declared,  that  such  property  remaining  so 
subject,  was  the  first  or  only  fund,  and  the 
said  fourteen  -f^  of  the  Welton  estate  were, 
if  liable  at  all  under  the  deed  of  1814, 
only  the  secondary  fund  for  answering  the 
charges  crested  by  the  deeds  of  1810  and 
1811,  and  for  foreclosure. 

On  the  hearing,  before  His  Honour  the 
Vice  Chsncellor,  on  the  1st  of  June  1881, 
a  case  was  sent  to  the  Common  Pleas,  sub- 
mitting several  questions ;  amongst  which 
— first,  whether,  upon  the  execution  of  the 
deed  of  1814,  the  original  estate  became 
vested  in  Gibbeson  in  fee  simple,  free  from 
the  uses  of  the  deed  of  1811,  or  either  of 
them.  Secondly,  whether  upon  the  execution 
of  that  deed,  Richardson  and  Nelson  ac- 
quired any  and  what  interest  in  the  Welton 
estate.  Thirdly,  same  question  as  to  Wil- 
fitt and  Charlesworth.  Fourthly,  same 
question  as  to  Baldwin  and  Hebb ;  and  it 
was  to  be  stated  in  the  case,  that  Hebb  did 
not  in  any  manner  consent,  and  that 
Charlesworth  consented  to  the  execution 
of  the  deed  of  1814,  but  not  in  writing ;  and 
that  the  plaintiff  was  by  his  mortgage,  a 
purchaser  for  a  valuable  consideration. 

From  this  decree,  the  wife  and  children 
of  Gibbeson,  who  were  defendants,  appeal- 
ed, praying  that  the  decree  might  be  re- 
versed, and  the  bill  dismissed. 
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Sir  Edward  Sudgen  and  Mr.  Bather  sup- 
ported the  appeal,  contending  that  this  was 
a  case  in  which  a  court  of  equity  would  not 
interfere,  it  being  a  rule,  that  where  parties 
are  equally  innocent,  and  there  is  no  fraud, 
and  where  disappointment  must  happen  to 
one  or  other  of  the  parties,  the  Court  will 
stand  neuter.  The  wife  and  children  are 
purchasers  for  valuable  consideration,  and 
so  also  is  Greenham,  who  purchased  without 
notice ;  and  "  where  equities  are  equal,  law 
must  prevail  (1 ) ;"  "  and  in  equity,  there  must 
'  not  only  be  a  consideration,  as  a  motive  for 
relief,  but  it  must  be  a  stronger  considera- 
tion than  there  is  on  the  other  side,  for  if  it 
was  only  equal,  then  the  balance  would  in- 
cline neither  way  ;  but  matters  must  be  left 
in  the  same  situation  as  they  are  in  at  present 
(2);"  and  Lord  Redesdale  says,  "  If  a  plain- 
tiff have  a  full  title  to  the  relief  he  prays,  and 
the  defendant  can  set  up  no  defence  in  bar  of 
that  title ;  yet,  if  the  defendant  has  an  equal 
claim  to  the  protection  of  a  court  of  equity  to 
defend  his  possession,  as  the  plaintiff  has  to 
the  assistance  of  the  court  to  assert  his  right, 
the  Court  will  not  interpose  on  either  side;" 
and  that  "  this  is  particularly  the  case,  where 
the  defendant  claims  under  a  purchase  or 
mortgage  for  valuable  consideration,  with- 
out notice  of  the  plaintiff's  title,  which  he 
may  plead  in  bar  of  the  suit  (3) ;"  but  all 
the  cases  are  collected  in  SugderCs  Vendor 
and  Purcheuer  (4),  Walwyn  v.  Lee  (5).  The 
present  case  is  within  the  rule  ;  this  being 
a  bill  for  foreclosure  can  make  no  differ- 
ence ;  there  are  many  casea  where  the  Court 
will  not  allow  a  foreclosure  under  such  cir- 
cumstances as  the  present ;  the  wife  and 
children  have  a  conveyance  to  the  uses  of 
the  settlement,  prior  in  time  ;  Gibbeson 
never  had  any  right  to  mortgage  more  than 
his  life  estate.  The  wife  and  children  are 
in  the  situation  of  persons  having  the  legal 
estate,  which  Gibbeson  had  not  and  having 
also  a  higher  equity,  as  being  purchasers 
before  the  plaintiff;  they  becaiqe  pur- 
chasers by  the  deed  of  1814, — there  is  no 
doubt  of  that;  and  even  if  that  deed  should 
be  found  to  be  a  defective  execution  of  the 
power  contained  in  the  deeds  of  1810  and 

(1)  FranciiMtx.  14. 

(S)  Fonbl.  Tr.  on  Equity.  350. 

(3)  Redei.  Tr.  PI.  4ihedit.  S74. 

(4)  Ptge  736,  6tb  edit. 

(5)  9  Vet.  t4. 


1811,  this  Court  would  remedy  diati 
The  plaintiff  can  claim  nothiDg  bi 
Gibbeson  himself  could  claim ;  and) 
Gibbeson  would  not  be  permitted  I 
'  The  deed  which  I  have  executed  is  v 
want  of  certain  formalities ;'  whidi 
be,  in  effect,  to  take  out  of  aettleoN 
estate  which  he  had  put  into  aettlent 
to  become  absolute  owner  of  both  i 
It  is  manifest  that  no  relief  can  beafl 
except  by  giving  back  the  Liocob 
for  which  the  bill  is  not  properly  I 
the  owners  of  that  estate  not  beng 
the  Court. 

Mr.  Knight  and  Mr,  Kindersly^  for  i 
ham,  did  not  dispute  the  propositio 
where  equities  are  equal,  law  must  p 
but  the  plaintiff  either  has  or  has  n 
legal  estate  in  him  ;  if  he  has,  then  I 
party  having  a  title  protected  by  th 
session  of  the  legal  estate,  coming  to 
his  equitable  rights,  with  a  party 
equitable  rights  also ;  if  he  has  not  tl 
estate,  then  he  is  an  equitable  incnml 
on  property,  coming  into  court  agaim 
who  have  the  legal  estate.  It  ha 
said,  that  the  defendants  had  the 
estate ;  but,  suppose  it  is  so,  what 
legal  estate?  it  is  only  a  term  of  y 
protect  charges.  Gibbeson  was  o^ 
the  estate  for  life,  with  reversion 
subject  to  those  charges.  The  ] 
has  a  right  to  the  possession  of  th 
and  profits  of  the  estate  during  the 
Gibbeson,  and  when  the  reversion 
in,  he  will  have  a  right  to  pay 
equitable  incumbrances,  or  take  su 
them.  The  plaintiff  does  not  stand 
beson*s  place  if  he  were  here,  for  Gi 
would  be  coming  to  be  relieved  £i 
own  act,  while  the  plaintiff  is  a  pu 
for  a  valuable  consideration,  and  ^ 
notice — IVilliams  v.  Lamb  (6),  Coi 
Archer  (7). 

The  Lord  Chancellor — (after 
the  case,  and  reading  so  much  of  the 
of  the  bill,  as  has  been  given  above) 
plaintiff  claims  priority  in  respect 
mortgage  of  the  Welton  estate  ;  the 
dants,  i.  e.  the  wife  and  children,  e 
that  they  have  a  prior  legal  estat< 


(6)  3  Browo,  264. 

(7)  1  Russ.  &  Mylne,  t84. 
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inent,  and  that  where  equities  are 
r  must  prevail.  The  Vice  Chan- 
I  not  decided  this  directly,  but 
I  caae  to  law ;  one  question  to  be 
is,  whether  the  settlement  of  1 8 1 1 
executed  in  respect  of  the  articles 
but  the  material  question  is, 
IT  not  the  power  of  substitution 
executed  by  the  deed  of  1814. 
thia  decree  the  wife  and  children 
Baled,  on  the  ground  that  no  such 
^  to  have  been  sent,  because, 
the  decision  may  be,  the  wife  and 
will  still  be  entitled, 
ardahip  of  the  plaintiff's  case  is 
;  he  advanced  the  money,  not 
id  the  means  of  discovering  the 
of  the  security.  But  it  is  said, 
question  is,  which  of  the  parties 
er  the  loss  ?  I  did  entertain  con- 
doubt  on  the  subject,  and  it  was 
rat  hesitation  that  I  have  conclud- 
die  case  should  be  permitted  to  go 
rt  of  law.  Unless  it  is  quite  clear, 
decision  at  law  could  not  dispose 
se  in  equity — ^if  it  is  not  quite  cer- 
it,  whichever  way  it  went,  there 
only  one  decision  here,  I  should 
right  to  prevent  a  case  being  sent 

die  decision  at  law  may  be,  that  the 
ion  is  good ;  this  would  decide  in 
f  the  defendants ;  and  it  is  not  clear 
mtrary  decision  will  not  decide  the 
avour  of  the  plaintiffti. 
wish  to  say  a  few  words  on  the 
f  the  case. 

irst  consideration  on  which  the 
f  the  defendants  is  set  up,  is,  that 
i  purchasers  under  the  deed  of 
hich  vests  the  legal  estate  in  the 
property  in  trustees ;  that  would 
It  law,  but  not  in  this  court,  unless 
•re  a  consideration.  How  then  is 
of  the  defendants  made  to  rest  on 
ation?  Only  by  connecting  the 
Dce  of  1814  with  the  settlement  of 
If  the  consideration  on  which  the 
estate  was  settled,  extended  to  the 
nee  of  the  Welton  estate  in  1814, 
yood  all  question,  the  priority  of 
iodants  is  complete.  But  how  is 
Bexion  made  out?  Only  in  so  far 
felton  is  substituted  for  the  Lincoln 
n  the  latter  conveyance ;  if  that  is 


effected,  the  consideration  is  ext^ided,  but 
not  otherwise :  this  being  so,  there  must  be 
a  discharge  on  the  one,  and  a  charge  on 
the  other  estate;  the  wife  and  children 
only  become  incumbrancers  on  the  Welton 
estate,  so  as  to  take  precedence  by  ceasing 
to  be  so  on  the  Lincoln  estate. 

But,  does  not  this  depend  upon  the  case 
sent  to  law  ?  it  depends  on  the  good  exe- 
cution of  the  power ;  if  well  executed,  the 
Lincoln  estate  is  discharged,  if  not,  it  re- 
mains charged,  and  the  incumbrance  is 
voluntary,  as  regards  the  Welton  estate.    * 

In  this  manner  I  regard  the  question 
sent  to  law  :  if  it  is  decided  in  the  affirma- 
tive, the  defendants  will  prevail,  if  in  the 
negative,  the  plaintiff  will  prevail.  It  is 
unnecessary  now  to  inquire,  whether,  if 
the  execution  of  the  power  be  defective, 
the  defect  is  such,  that  this  Court  will  re- 
medy it ;  it  may  possibly  be  such  a  defect; 
but  all  these  things  are  enough  to  prevent 
the  Court  from  saying  that  a  trial  at  law 
would  be  useless. 

It  may  be  added,  that  there  is  some  part 
of  the  Lincoln  estate  unsold,  and  the  de- 
fendants may  go  against  this  part,  which 
tlie  plaintiff  cannot ;  this  is  an  additional 
reason  for  the  course  taken  below ;  but, 
the  argument  stands  independendy  of  this. 

Vice  Chancellor's  decree  affirmed^ 
— Deposit  to  be  divided. 


V.C.     \ 
Nov.  7.   3 


STULZ  0.  STULZ. 


Evidence. — Notice  to  produce  secondary 
evidence. 

Whether  depositions  are  sufficient  notice  to 
a  party  to  produce  an  original  document^  so 
as  to  let  in  secondary  evidence — Quaere. 

At  the  hearing,  Mr.  Knight  objected  to 
the  admission  of  secondary  evidence  of  a 
material  document,  as  to  which  witnesses 
had  been  examined,  on  the  ground  that 
no  notice  to  produce  the  original  had  been 
served. 

Sir  E,  Sugden,  contra,  cited  a  decision 
of  Sir  W.  Grant,  in  Wood  v.  Strickland  {I), 
and  which  had  lately  been  followed  by 

(1)  SMer.  461. 
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Lord  Lyndhurst,  where  such  evidence  had 
been  admitted,  on  the  ground  that  the  de- 
positions were  sufficient  notice  to  a  party, 
that  the  contents  of  a  written  instrument 
in  his  possession  would  come  into  question, 
and  that  he  should  produce  it. 

Mr,  Trenlovei  on  the  same  side,  argued 
from  the  practice  in  criminal  courts,  where, 
on  an  indictment  for  stealing  a  bill  of  ex- 
change, parol  evidence  may  be  given  of 
its  contents  without  previous  notice. 

The  Vice  Chancellor  said,  he  had, 
he  believed,  on  a  former  occasion,  over- 
ruled this  decision  of  Sir  W.  Grant,  be- 
cause it  appeared  to  him  at  that  time,  that 
the  grounds  on  which  it  had  been  made 
were  insufficient,  and  he  was  not  aware 
that  Lord  Lyndhurst  had  followed  that 
decision  ;  but  he  was  willing  to  have  the 
point  argued  formally,  in  order  that  the 
practice  might  be  settled. 

Ultimately,  the  objection  was  waive3,  as 
the  only  effect  of  allowing  it  would  have 
been  to  delay  the  cause  a  few  days :  the 
point  therefore  remains  unsettled. 


M.R. 
Nov 


R.     > 
.  9.   > 


PERRY  V.  MEDDOWCROFT. 


Revocation — Executors,  Bequest  to. 

Legacy  to  executors  revoked  under  ctV- 
cutHitances, 

This  cause  came  on,  on  exceptions  and 
further  directions,  and  one  of  the  excep- 
tions was  taken  to  the  Master's  report, 
under  the  following  ciscumstances  : — 

Mcddowcrofk,  the  testator  in  the 

pleadings  mentioned,  by  his  will,  devised 
real  estates  to  William  Meddowcroft  and 
Charles  Pugh  upon  certain  trusts  therein 
mentioned ;  afterwards  he  gave  legacies 
to  four  of  his  nephews,  of  whom  William 
Meddowcroft  was  one,  by  their  names, 
and  he  concluded  his  will  thus : — *'  I  ap- 
point the  said  W*iUiam  ^[eddowcroft  and 
Charles  Pugh  executors  of  this  my  will, 
and  1  give  them  a  legacy  of  iOOL  a-piece 
for  their  trouble  therein.'* 

The  testatiHT  afterwards  made  a  codicil 
to  his  will,  whereby  he  revoked  all  the 
legacies  and  bequests  in  his  will  mentioned 


to  William  Meddowcrod,  and  his  other 
three  nephews,  and  he  appointed  John 
Perry  and  Leonard  Hicks,  executors  of  his  ' 
said  will,  and  he  revoked  the  appointment 
of  Charles  Pugh  and  William  Meddow- 
croft  to  be  executors  thereof,  and  he  gave 
to  them,  the  said  John  Perry  and  Leonard 
Hicks,  100/.  a*piece  for  their  trouble  in  the 
execution  of  his  said  will. 

On  the  hearing  of  the  cause,  it  waa  de- 
cided that  the  revocation  of  the  executor- 
ship was  not  a  revocation  of  the  devise  of 
the  real  estates  to  William  Meddoweroft 
and  Charles  Pugh  in  trust,  and  the  excep- 
tion was  taken  in  respect  of  the  two  lega- 
cies of  £00^  a-piece  ;  and  it  was  urged  on 
behalf  of  the  excepUnts,  that  the  2001. 
legacies  were  given  to  Meddowcrofk  and 
Pugh  for  their  trouble  in  the  trusts  of  die 
will,  which  trouble  was  attached  to  the 
trusteeship,  and  the  execution  of  the  trusts 
of  the  real  estates,  as  much  as  to  the  exe- 
cutorship as  respected  the  personal  eaute; 
and  for  William  Meddoweroft,  it  was  urged 
that  the  revocation  of  the  legacies  in  the 
codicil  applied  only  to  the  legacies  given  to 
him  and  the  other  nephews. 

The  Master  of  the  Rolls. — In  the 
early  part  of  the  will,  legacies  are  givea 
to  William  Meddoweroft  and  three  other 
persons,  nephews  of  the  testator.  Af- 
terwards legacies  are  given  to  the  aame 
William  Meddoweroft,  and  to  Charles 
Pugh,  in  the  character  of  executors  of  his 
will  for  their  trouble  therein.  By  the  co- 
dicil, the  testator  revokes  all  legacies  given 
to  ^YilIiam  Meddoweroft,  and  the  other 
three  nephews ;  and  this  must,  according  to 
the  plain  meaning  of  the  words,  be  held  to 
be  a  revocation  of  all  legacies,  which  are 
by  the  will  given  to  this  person.  But  the 
matter  does  not  rest  here;  for  the  testator, 
after  appointing  William  Meddoweroft  and 
Charles  Pugh  trustees  over  the  real  estates, 
appoints  them  also  executors  of  his  will, 
and  gives  them  the  legacies  in  question  for 
their  trouble  therein.  I  cannot  give  these 
words  any  other  construction  than  the  plain 
apparent  one,  that  the  legacies  are  given  to 
the  executors  for  their  trouble  as  execu- 
tors. I  must  therefore  overrule  the  ex- 
ception, and  decide  th^t  the  legacies  are 
revoked  by  the  codicil. 
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FTiri  V.  lEANKLTir. 


V.C. 

Nov 


V.  WOOD. 


Beqaeti — Camitruetion. 

Beqmut  io  A.  and  her  children^  to  be  paid 
Mi  a  gpedjud  time.  If  there  are  no  children 
tU  the  timet  A,  takes  ahealiUeljf, 

A  testator,  by  his  will,  gave  two  legacies 
oitOOL  each  to  his  two  nieces,  "  A.  and  B. 
lod  their  respective  children,"  to  be  paid 
vithin  nine  calendar  months  after  his  wife's 
death. 

At  the  end  of  nine  months  after  the 
death  of  the  widow  of  the  testator,  the 
execators  paid  the  legacies  to  the  two  nieces, 
•seof  whom  was  then  married,  and  the  other 
nmarried.  They  both  of  them  afterwards 
diedf  without  ever  having  had  any  chil- 
dren ;  and  the  only  question  was,  whether 
OB  the  construction  of  the  bequest  to  the 
BJeoes  and  their  children,  the  executors 
were  justified  in  paying  the  whole  legacies 
to  the  nieces,  or  whether  the  true  construc- 
tion of  the  gift  of  the  legacies  to  the  nieces 
lad  their  children  was  not,  that  the  nieces 
were  to  take  the  interest  for  their  lives, 
lad  that  the  principal  should  belong  to 
tbeir  children,  and  on  their  deaths  without 
ime,  whether  the  legacies  did  not  fall  into 
the  residue. 

The  question  was  brought  before  the 
Master  of  the  Rolls,  and  he  had  refused  to 
allow  the  payments ;  but  it  was  not  at  that 
time  ascertained  whether  there  were  any 
diiUren  of  the  nieces  living.  It  had  since 
been  ascertained  that  neither  of  them  ever 
kad  any  issue. 

The  executors  presented  a  petition  in 
this  court  to  have  their  accounts  allowed, 
sad  the  point  was  now  submitted  to  the 
Court. 

The  Vice  Chavcellok. — If  this  ques- 
tion comes  before  me  as  a  question  to  be 
decided,  I  shall  allow  these  payments  to 
the  executors ;  for  it  appears  that  at  all 
events  the  legacies  were  to  be  paid  at  the 
cad  of  nine  months  after  the  death  of  the 
widow ;  and  if  at  that  time  there  were  no 
children  of  the  nieces,  they  would  neces- 
larily  take  the  whole  legacies  themselves. 


C.     > 

.  s.  3 

AUomanee  to  guardian. 


Guardian  cannot  be  allowed  funeral  f  jr- 
penses  out  of  a  fund  given  for  the  ward's 
maintenance. 

A  testator  bequeathed  a  certain  sum, 
the  interest  to  be  paid  to  Sarah  Watt,  the 
testator's  adopted  daughter,  for  her  main- 
tenance till  twenty-one.  Sarah  Watt  died 
under  twenty-one.  The  guardian  had  in- 
curred expenses  in  the  funeral  and  in  doc- 
tor's bills  during  her  lifetime,  to  the  amount 
of  about  40/.,  and  he  presented  his  petition 
praying  to  be  recouped  these  expenses 
out  of  the  interest  of  the  fund  in  court, 
which  accrued  due  before  Sarah  Watt's 
death. 

The  Vice  Chancellor  could  not  order 
funeral  expenses  to  be  repaid  out  of  a  fund 
given  for  maintenance  :  but  he  ordered  a 
reference  to  the  Master  to  inquire  whether 
any  and  what  sums  were  expended  for  the 
infant  during  her  life,  which  might  be 
allowed.  ^ 


M.R. 

Nov.  16 


.} 


ROBERTSON  V.  COX  AND  OTHERS. 


Xnr  Series,  II. — Chanc. 


Lis  pendens — Trustee  for  Sale. 

The  doctrine  of  lis  pendens  ajjplies  io  all 
alienations  during  the  pendency  of  a  suit, 
whether  immediate,  by  a  parly  to  the  suit,  or 
mediate,  by  persons  purchasing  from  those 
claiming  under  parties  io  the  suit. 

William  Seward,  deceased,  by  his  will, 
bearing  date  the  2.^rd  of  March  1 8Sd,  gave 
and  devised  to  the  defendant  John  Cox, 
whom  he  appointed  to  be  the  executor  of 
his  will,  all  his  real  and  personal  estate,  to 
hold  the  same  to  and  to  the  use  of  the  said 
John  Cox,  his  heirs,  executors,  adminis- 
trators and  assigns,  for  ever,  according 
to  the  estate  and  interest  of  the  testator 
therein  respectively,  upon  trust,  to  invest 
the  personal  estate  as  therein  mentioned ; 
and  upon  trust  as  to  the  annual  produce 
of  the  residuary  personal  estate  of  the  said 
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IkGok  dirertiwgd  and  intended 
idt  aabi  and  the  bill  prayed, 
the  diaeharge  of  Cox 


aaaDaaawar,  batabacooded,  and 
i  taken  pm  c^Bfesw  agaioat  him. 
AhI  mi  January  1880,  a  aupple* 
wmm  Aled  by  the  aave  plaintifii, 
I  WiBkm  Horace  Keppell,  John 
IJUmhi  Mayhew,  set  up  aotne 
1MB  ftaahold  landa  and  heredita* 
the  teatator,  at  Street 
parta  of  the  real  estate 
I  bat  that  they  refused  to 
hanpartieulara  of  the  tntereat 
St  dainwd,   and  praymg    reh'ef 

pat' ID  hia  answer  to  this  supple- 
jilting  tliat  he  was  a  parchaser 
ipyalaabla  consideration,  but  he 

tiie  rights  of  the  pkiniiflT*) 
en  hia  claim  as  against 

ihtad  10  a  decree  in  favour 


Caia  bis  answer,  daiming  to  be 
hertditaiiicnts  at  Alton,  utider 
dead;,  aad  afated  that  Kepprfl^ 
in  Jaljr  18801  called  upon  him, 
li-fepraatDted  to  liim,  that  he 
md  two  .fields  at  Alton,  being 
Ua  or  doses  of  land  situate  at 
asi*  afeiasatd,  in  the  bill  men- 
la^Bttd  John  Cox  lor  2150/. ;  and 
db^hiaa(Mayliew)  to  adrance  to 
^af  that  sum,  on  having  the 
Hpa-conveyed  to  htm  as  a  aeco- 
rapayaseat  thereof  with  interest) 
yoaw^  having  agreed  to  do  so, 
haiavaa  of  leaae  and  releaae  were 
attainted,  beariiig  date  respec* 
iMi  and  81at  £ys  of  Aogust 
aaid'  indenture  of  release  being 
afBy-aad  made  between  Cox  of 
tf  Kappeil  of  the  aeeond  part, 
nr^of  the  third  part ;  whereby, 
g'^tha  wiU  of  the  aaid  testator, 
aiand,  aad  that  such  will  had 
diaiaoe  his  death,  by  the  said 
nnAdutt  the  aaid  John  Cox,  in 
of^.tba  trnau  contained  in  the 
ii;agveed  with  the  said  Keppell 
iBi-iMn  of  the  aaid  fidda  orcloses 
•he.pvioir.pf  t60L,  and  the  said 
it  on  that  day,  paid  to  the  said 

ef  the  said 


consideration  money,  the  atnn  of  \95kt  but 
it  being  ineonvenient  for  him  to  pay  the 
residue  thereof,  he  had  applied  to  Mayhew 
to  advanea  the  aame^  which  he,  Mayhew, 
had  accordingly  agreed  to  do,  on  haTingthe 
repayment  thereof  aeeured  in  the  manner 
thereinafter  mentioned,— >it  waa  by  the  aaid 
indenture  of  release  witnessed,  that,  in  con* 
aideration  of  the  said  two  soBMof  lfi5L  and 
laSLt  making  togetlier  die  whole  amount 
of  the  purchase-money,  the  aaid  John  Cox, 
at  the  request  of  Keppdlt  bargained,  aoldi 
and  releaaed  to  Mayhew  and  his  heirs,  the 
said  two  fields  or  closes  of  land  at  Alton,  to 
hold  the  aame  unto  and  to  the  uae  of  May« 
hew  his  heiia  and  aaaigas,  subject  to  a 
proviso  for  redemption  of  the  said  liere* 
ditamenta  by  Keppell,  on  payment  by  Kep« 
pell,  his  heirs,  executors,  administratora  oi 
assigns,  to  Mayhew,  his  executors,  admi- 
nistrators or  assigns,  of  jihe  said,  avm  of 
1 251.  advanced  as  aforesaid,  with  legal  in- 
terest, at  the  time-  aad  in  manner  dierein 
nientionedi  Maybaw  chimed  the  prtmtaea 
under  thiiT  mortgage^  and  danted-any^nalicei 
actual  or  oonatructive,  of  the  origind  auit^ 
at'  the  tinse  of  the  execution  jof  the  deed 
and  pajTineat  nf  the  pusehaae  money ;  and 
he  inaiated  that  he  waa«at  any  rata  entitled 
to  a  lien  oa  the  premiaea,  to  the  extent  of 
the  mortgage.  BKimnr  and  inteieat. 

The  ckfendant  Banka,  the  other  mort** 
gsg^t  put  in  hia  answer,  and  ddmed  to  ba 
entitled  ■  to.  the  property,  at  Street,  under  a 
conveyanee  hv  way  or  mortgage  made  to 
him  by  Keppell,  for  aecaring  the  repayment 
of  the  sum  of  4502.  with  interest;  imd  in 
hia  anawer  he  set  forth  eertafai.  indentures 
of  leaae  and. ifaleaaa^  being  part  of  the  title 
deeds  in  liia  peasession,  by  whidi  Cox,  in 
oonsideratasin  of  740li  paid  to  him  by  Kep* 

Sell,  conveyed  to  Keppell  the  said  landa  and 
ereditamenta  iat  Street,  to  bdd  the  aamb 
to  and  to  the  n^  of  K^peU^  his  hmra  and 
aaaigna  for  ever ;  and  alao  cMSain-.  other  in- 
deniurea  of  leaae,  and  of  release  and  ap* 
pdntroent  by  mqr  of  mortgage,  bearing 
date  reapectnrdy  the  ttnd.ma.Mfd  daya 
of  October  1880;  the  lease  bdng  made 
between  Keopdl  of  the  one  part,Md  this 
defendant^  mmksb  o£.tha  other  ipaatifiha 
releaae  and  appointment  made  between  iN 
said  Keppell  of  the  flrat  part^  Banka  of  tlie 
second  piirt,iaad  Nichdas  Iiockyer,  featn 
ef  tlia  thnd-psfft^ifdieceby  Keppdl^  m>Qam 
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sideration  of  450/.  of  lawful  money  to  him 
paid  by  Banks,  did  direct  and  appoint, 
grant,  bargain,  sell,  alien,  release,  and  con- 
firm unto  and  to  the  use  of  Banks  his  heirs 
and  assigns  for  ever,  all  the  hereditaments 
and  premises,  by  the  above-mentioned  inden- 
tures of  lease  and  release,  of  the  0tli  and 
7th  days  of  July  1830,  conveyed  and  as- 
sured to  Keppell,  his  heirs,  appointees,  and 
assigns  as  aforesaid,  with  the  appurte- 
nances, being  part  of  the  lands  and  heredita- 
ments of  the  testator;  subject  to  a  proviso 
for  redemption  of  the  said  premises  by 
Keppel),  upon  payment  by  him  of  the  sum 
of  450/.  to  Banks  on  the  25th  day  of 
October  1831.  Banks  denied  notice  of  the 
suit,  or  of  the  want  of  power  in  Cox  to  sell, 
and  claimed  a  lien  on  the  property  at 
Street,  in  respect  of  his  mortgage  debt. 

No  defence  was  made  on  the  behalf  of 
Keppell.  ^ 

Mr.  Tinney  and  Mr,  Goodevty  for  the 
plaintiffs,  submitted  that,  though  there  was 
no  evidence  to  fix  Mayhew  or  Banks  with 
knowledge  of  the  suit,  or  of  the  transactions 
between  Cox  and  Keppell ;  yet  that,  on  the 
established  rule  of  law  as  to  lis  pendens f 
there  was  sufficient  ground  to  enable  the 
persons  entitled  under  this  will,  to  avoid  all 
transactions  commenced  after  the  filing  of 
the  bill,  by  which  their  rights  could  be  in 
any  way  injured. 

The  doctrine  of  lis  pendens  and  its  effect, 
is  clearly  settled  by  the  cases  proceeding 
on  the  12th  general  order  of  Lord  Bacon : 

Style  V.  Martittf  1  Chanc.  Caa.  150. 

Sorrell  v.  Carpenter,  2  P.  Wms.  482. 

Worsleyv,  Lord  Scarborough^  3  Atk.  392. 

Walker  v.  Smallnood,  Arab.  676. 

Bishop  of  Winchester  v.  Paine,  11  Ves. 
194. 
These  cases  establish  clearly  the  rule  on 
which  this  Court  acts ;  and  we  submit,  that 
on  the  established  doctrine  of  the  cases,  the 
defendants  must  suffer  the  loss,'  and  give 
up  the  property  to  the  persons  entitled  under 
the  testator's  will. 

Mr.  Bickersteih,  for  Mayhew. — If  the 
doctrine  of  this  Court  as  to  lis  pendens 
is,  that  no  person  can  deal  with  property 
which  is  in  any  way  the  subject  of  a  suit, 
though  it  be  merely  a  suit  for  administra- 
tion of  the  assets,  then  I  most  admit  this  is 


a  case  of  lis  pendens ;  but  I  am  not  aware 
that  the  cases  have  gone  to  that  extent. 
The  effect  of  the  rule  of  the  Court  is  not  so 
broad  as  has  been  stated  by  the  other  side^ 
but  needs  some  limitation :  and  it  extends, 
as  I  conceive,  only  as  far  as  this,  that  if 
persons  come  in  pendente  lite  touching  the 
rights  and  interests  of  the  parties,  they  shall 
be  bound  by  the  decree  in  that  cause ;  now, 
the  present  suit  is  not  one  to  establish  rights; 
the  rights  acquired  pending  a  suit,  are  not 
absolutely  void,  but  are  only  bad  in  so  far 
as  they  are  acquired  in  opposition  to  the 
claims  of  the  parties  as  they  are  established 
under  the  decree ;  but  no  decree  in  these 
suits  can  take  away  or  affect  the  power  of  sale 
given  by  the  testator's  will  to  Cox  ;  and 
under  that  will,  our  rights  are  acquired—- 
Moore  v.  M*Namara(l),  The  plaintiffs 
here  claim  title  under  a  will,  and  the  same 
will  gives  Cox  a  discretionary  power  of  sale; 
and  it  is  now  sought  to  deprive  third  per- 
sons of  their  rights,  who  have  innocently 
purchased  under  that  power.  This  defen- 
dant had  no  means  of  acquiring  any  know- 
ledge of  this  transaction  ;  the  principle  on 
which  the  rule  as  to  lis  pendens  is  founded, 
is  not  that  the  quasi  records  in  Chancery 
are  open  to  all  the  world,  for  that  is  not 
the  fact ;  but  it  is  settled  on  the  princiidey 
that  a  title  which  is  in  litigation  in  this 
court,  shall  be  cleared,  without  reference 
to  any  intermediate  alteration  from  without; 
but  in  this  suit  there  is  no  doubt  or  dis- 
pute as  to  the  title.  The  purpose  of  the 
original  bill  is  to  prevent  any  futare  mis- 
conduct on  the  part  of  Cox. ' 

Mr,  Pemberton,  for  Banks,  insisted  that 
the  doctrine  of  notice  of  lis  pendens,  did  not 
extend  to  this  case.  It  has  been  argoed, 
that  notice  of  the  suit  is  notice  of  the  par- 
ties to  the  suit,  and,  tlierefore,  that  a  person 
dealing  with  the  property,  has  notice  of 
the  acts  between  the  parties ;  but  the  per- 
son with  whom  Banks  dealt,  was  not  at  that 
time  a  party ;  and  it  would  be  impossible 
for  him  to  have  obtained  either  equitable 
or  constructive  notice  of  the  property  pnp* 
chased  by  him  being  the  subject  of  a  suit* 
There  is  no  case  of  Us  pendens  against  him. 
According  to  the  rules  of  the  Court  of 
Chancery,  he  could  not  have  obtained  a 
sight  of  the  pleadings,  nor  could  he  in 

(1)  t  Ball  &  B€at.  186. 
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my  wmy  ascertain  what  property  was  the 
tobject  of  litigatioD  in  any  particular  suit ; 
10  that  he  had  do  means  of  acquiring 
any  ]nfonnation«  which  could  put  him  on 
his  guard.  Where  equities  are  equal,  the 
Isw  shall  prevail ;  but  how  can  the  equities 
be  said  to  be  equal  here?  Banks  is  an  in- 
nocent purchaser  from  a  trustee  for  sale, 
mder  a  will,  with  power  to  give  receiptSi 
srnl  to  discharge  purchasers  from  any  lia- 
bility to  see  to  the  apph'cation<of  their  pur- 
chase-money ;  while  the  other  parties  are 
nere  Toluoteers,  suffering  from  the  abuse 
of  confidence  by  a  trustee,  in  whom  their 
testator  had  imposed  con6dence;  and  as 
between  tliese  parties,  therefore,  tlie  equi- 
ties are  not  equal. 

The  MASTBa  or  thb  Rolls. — The  facts 
of  this  caw  admit  of  no  doubt  whatever,  as 
to  Maybew  and  Banks ;  this  case  depends 
on  the  doctrine  of  iit  pemdtm.  The  rule 
idopicd  by  the  Court,  with  regard  to  the 
cfot  of  lii  pendens^  has  been  often  ques- 
tioned, but  never  unsettled.  It  may  work 
great  hardship  in  particular  cases,  but  it  is 
I  rule  the  general  convenience  of  which 
fiv  overbalances  the  amount  of  particular 
iardship  which  it  occasions.  Looking  at 
diis  sait,  and  the  time  of  filing  the  bill,  I 
think  the  alienation  of  Cox  could  not  work 
pRjodice  to  the  parties  to  this  suit ;  I  am 
of  opinion,  that  not  only  no  immediate  alien- 
ation by  Cox  himself  could  prejudice  these 
parties;  bat  that  no  mediate  one  could. 
If  I  were  to  decide  otherwise,  the  doctrine 
oflis  pendens  would  be  useless.  I  mean, 
that  not  only  the  alienation  by  Cox  could 
not  prejudice  the  plaintifis;  but  furtlier, 
that  the  alienation  by  tliose  claiming  under 
hio,  coold  not  nfhct  them,  so  as  to  injure 
their  rights.  It  is  a  case  of  great  hard- 
fbip  as  to  Mayhew  and  Banks;  and  I  shall 
not  give  cosu  against  them. 


BROWN  P.  STBAD. 


1838.     ) 
Nov.  2S.  > 

Foreeloewre — Priority. 

A  eeeond  mortgagee  taking  a  release  from 
the  muntgagor  ofhiseqmiy  ofredtmpiwn^  and 
therem  eoeenantmg  with  the  mortgagor  to 
piy  of  the  first  and  third  mortgages^  and  to 


indemnify  him  against  ait  costSf  ^c.  relating 
thereto^  not  entitled  to  have  his  mortgage 
paid  before  the  third. 

On  the  1 6  th  of  April  1819,  Ogden  mort- 
gaged ceruin  property  for  a  term  of  5,000 
years,  to  the  plaintifis,  for  securing  2,000/. 

On  the  1st  of  November  1824,  lie  mort- 
gaged his  equity  of  redemption  in  the  pre- 
mises, to  the  defendant  Stead,  for  1,800/. 

And,  on  the  14th  of  March  1825,  he  exe- 
cuted to  the  plaintiff  a  further  mortgage  of 
the  same  premises,  for  600/. 

Afterwards,  in  1829,  Ogden  being  indebt- 
ed to  Stead  in  the  sum  of  1,625/.  for  prin- 
cipal and  interest,  which  had  accumulated 
on  the  mortgage  of  tlie  1st  of  November 
1824,  agreed  to  release  to  him  (Stead)  his 
equity  of  redemption  in  tlie  premiies ;  and, 
accordingly,  by  an  indenture,  dated  the  3 lit 
of  Octol^r  1820,  made  between  Ogden  and 
Stead,  reciting  the  several  mortgages  afore- 
said, and  that  there  was  due  to  the  plaintiffs 
for  principal  and  interest,  in  all  8,098/.  19«. 
2d,f  and  to  Stead,  the  said  sum  of  1,625/., 
which  two  sums  were  considered  to  be  the 
full  value  of  the  premises,  and  that  Stead 
had  contracted  with  Ogden  for  the  absolute 
purchase  of  the  premises,  for  4,728/.  19f. 
2d,,  out  of  which  he  was  to  pay  to  the 
plaintiffs  the  said  sum  of  8,098/.  19«.  2c/., 
and  was  to  retain  tlie  remainder  of  the  said 
purchase-money,  in  satisfaction  of  his  said 
mortgage  debt;  it  was  witnessed,  that,  in 
consideration  of  the  said  sum  of  8,098/.  1 9f. 
fid,  due  to  the  plaintiff,  the  payment  of  which 
Stead  took  upon  himself,  and  also  in  con- 
sideration of  the  said  sum  of  1,625/.,  Ogden 
granted,  bargained,  sold,  released,  and  con- 
firmed, to  Stead,  all  bis  (Ogden's)  right  and 
equity  of  redemption  in  the  said  premises, 
subject  to  the  payment  of  the  several  sums 
of  2,000/.  and  600/.,  and  the  interest  due 
and  to  grow  due  thereon,  and  free  from  all 
right  and  equity  of  redemption  of  Ogden 
under  any  of  the  aforesaid  mortgages  :  and 
that  Stead,  for  himself,  his  heirs,  executors, 
and  administrators,  covenanted  with  Ogden, 
his  heirs,  executors,  and  administrators, 
that  he  (Stead),  his  heirs,  executors,  ad- 
ministrators, or  assigns,  should  and  would 
well  and  truly  satisfy  and  pay,  or  cause  to 
be  satisfied  and  paid,  the  said  several  prin- 
cipal sums  of  2,000/.  and  600/.,  then  due 
and  owing  to  the  said  plaintiffs  on  the  said 
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iaZar»  a2*i  imcftjccs:  but  io  case  of  dis* 

p<«:<4  •:*  :rc:r3Tcrs:es  ansirg  becvreea  my 

]a:<i  «.:e  asii  sen.  so  iiiat  it  shall  be  deemed 

excK-iies:  bv  a*  v  trustees  hereinafter  named. 

viih  :re  cor.f«n:  acd  approbation  of  my  said 

w;:e  irjd  s-rn,  testioed  in  writing,  that  the 

52.  i  iu«:^.c«>cs  should  be  discoiktinued  and 

r.j  Icnjcf  carried  on  bv  wy  said  wife  and 

<.Dn.  I  zive  and  bequeath  the  lease  of  the 

sa:>J  pren.ises  in  which  I  now  reside,  with 

the  appurtenances  thereto  belonging,  and 

all  the  said  stock  in  trade  so  by  me  given 

to  my  said  wife  and  son,  unto  Richard  An- 

drcwfs,  of  Egham  aforesaid,   and   William 

Gold  hawk,  v^he  defendants  in  the  cause,^ 

their  heirs,  executors,  administrators,  and 

assigns,  upon  trust  to  sell  and  dispose  of  the 

same  as  tliorein  mentioned."    And  the  said 
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ttftttor  gave  one  moiety  of  the  prodoce  of 
die  ale  to  his  said  ton  Thomas,  and  the  ib- 
ttfNC  of  the  other  moiety  he  gave  to  his 
vile  far  her  life. 

Upon  the  death  of  the  said  testator,  the 
aid  Ann  Rivers,  the  widow,  and  Thomas 
Biffrs,  the  son  of  the  testator,  continued 
10  carry  on  the  said  tesutor's  trades  or 
fcasintiits  of  a  brewer  and  eoal*raerchant, 
frsm  the  time  of  his  decease,  pursuant  to 
tfe  directions  of  the  said  will,  until  the  time 
they  were  Ibund  and  declared  bankrnpts. 

On  or  about  the  f  5rd  of  April  1830,  the 
aid  Ann  Rivers  and  Thomas  Rivers,  being 
ben  m  insolvent  circumstances,  endeavour- 
d  to  compound  with  their  creditors ;  and 
bereopon  some  of  the  creditors  of  the  said 
Lun  Rivers  and  Thomas  Rivers  sgreed  to 
ecept  a  composition  on  the  amount  of  their 
ii^iective  debts,  and  signed  a  certain 
^reement,  bearing  date  the  23rd  of  April 
150,  mnd  thereby  granted  a  letter  of  licence 
)  the  said  Ann  Rivers  and  Thomas  Rivers, 
r  the  space  of  two  calendar  months  next 
ia  the  day  of  the  date  thereof,  provided 
d  Ann  and  Thomas  Rivers  did,  as 
convenient,  and  before  the  expiration 

tbe  said  two  months,  execute  an  assign- 
of  their  estate  and  effects  to  certain 
wtecs  therein  named,  upon  trust  to  sell 
d  dispose  of  the  same  for  the  benefit  of 


In  the  month  of  May  1830,  Ann  and 
iMHDas  Rivers  signed  a  memorandum,  in 
e  followii^  words  : — "  Whereas  disputes 
d  controversies  have  arisen  between  us 
e  Bodersigned  Ann  Rivers  and  Thomas 
ivm,  we  do  hereby  mutually  agree,  that 
e  partnership  hitherto  subsisting  between 
,  in  the  said  businesses  of  brewers  and 
«l-fnercbants,  shall  henceforth  cease  and 
i  dissolved,  and  that  the  same  businesses, 
either  of  them,  shall  no  longer  be  carried 
I  hj  OS,  or  either  of  us,  and  we  do  hereby 
▼erally  testify  our  consent  and  approba- 
BO,  that  the  lease  of  the  premises  in  which 
le  said  basinesses  have  been  hitherto  car- 
ed cm,  with  the  appurtenances,  and  also 
le  stock  in  trade  of  the  same  businesses, 
ball  and  may  be  sold  and  disposed  of,  by 
Iw  consent  of  Richard  Andrews  and  Wil- 
im  Goldhawk,  the  trustees  named  in  the 
■11  of  Thomas  Rivers,  late  of  Egham  afore- 
■id,  brewer,  deceased,  the  husband  of  the 
nid  Ann  Rivers,  and  father  of  the  said 


Thomas  Rivera^  m  such  nMinsr  and  form, 
and  for  such  purposes,  m  in  the  said  will 
is  expressed  and  declared  conoeming  the 
same." 

A  commissioa  of  bankrupt  mider  the 
Great  Seal  of  Great  Britain,  bearing  date 
the  10th  day  of  June  1830,  was  duly  award- 
ed and  issued  against  the  ssid  Ann  Rivers 
and  Thomas  Rivers,  under  which  they  were 
duly  found  and  declared  bankrupts,  and,  the 
plaintiffs  having  been  chosen  assignees  of 
the  estate  and  effects  of  the  said  bMkrupts, 
the  iisoal  assignment  thereof  was  duly  nuide 
to  them,  by  the  nMior  part  of  the  commis- 
siooers,  to  whom  the  said  comnuasion  was 
directed.  Tbe  leasehtM  premises  bequeath- 
ed by  the  will  of  the  testator  were  sold  by 
the  defendants,  the  trustees  under  the  will, 
with  the  privity  of  the  assignees,  and  the 
money  the  produce  of  the  sale,  was  invested 
in  the  purchase  of  Exchequer  bills,  to  wait 
the  result  of  the  present  suit ;  and  the  bill 
was  filed  by  the  assignees  of  the  estate  of 
the  bankrupt  against  the  trustees  under  the 
will,  and  the  children  of  the  testator  entitled 
under  the  trusts  of  the  will,  praying,  that 
they  might  be  declared  entitled  to  the  co- 
partnership property,  and  that  the  Exche- 
quer bills,  in  which  the  produce  of  the  sale 
of  the  leasehold  premises  was  invested, 
should  be  delivered  over  to  them,  for  the 
benefit  of  the  creditors  of  the  bsnkrupts. 

Mr,  Pemberton  and  Mr>  Bethelif  for  the 
plaintiffs. — The  question  in  this  case  is, 
whether  a  testator  can  leave  any  part  of 
his  property  to  be  embarked  in  business, 
without  that  property  being  subject  to  the 
rights  of  creditors  on  the  bankruptcy  of  the 
persons  carrying  on  the  business.  In  the 
case  of  Ex  parte  Garland  {l\  the  Lord 
Chancellor  (Eldon)  observed,  "  that  as  to 
creditors  subsequent  to  the  death  of  the  tes- 
tator, they  have  something  very  like  a  lien 
upon  the  estate  embarked  in  the  trade." 
The  property  in  question  is  given  by  the 
testator*  expressly  for  the  purpose  of  en- 
abling the  wife  and  son  to  carry  on  the  busi- 
ness, and,  in  the  event,  which  has  happened, 
of  a  commission  issuing  against  them,  we 
submit  that  the  devise  over  is  bad.  The 
bequest  here,  is  an  absolute  bequest  to  the 
wife  and  son ;  and  it  comes  under  the  prin- 
ciple of  decision  in  that  class  of  cases,  where 

(1)  10  Vea.  110. 
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property  is  giTen  to  a  child  without  words 
of  limitation ;  but,  in  cue  that  child  does 
some  act,  then  over :  and  so  in  this  case,  the 
property  is  given  over  only  in  the  event  of 
the  business  being  discontinued,  in  conse- 
quence of  disputes  and  controversies  be- 
tween Mrs.  Rivers  and  her  son,  and  vests 
in  them,  and  is  liable  to  the  consequences 
of  their  trading  liabilities. 

The  Mastbr  of  thb  Rolls. — Here, 
there  is  no  general  gift  to  the  mother  and 
son,  of  the  leasehold  premises  in  question. 
The  case  of  Ex  parte  Garland  decides  what 
it  appears  strange  should  ever  have  been 
doubted.    The  gift  here  was  only  made  to 


enable  the  parties  to  carry  on  the  trade 
during  their  continuance  in  business  together. 
Where  a  testator  has  directed  his  trade  to 
be  carried  on,  no  property  will  be  held 
liable  to  the  debts  and  engagements  of  the 
concern,  except  what  was  specifically  de- 
vised for  the  purposes  of  the  trade.  Here, 
however,  the  testator  has  not  devised  the 
estate  to  these  purposes,  except  in  a  case 
which  has  not  happened.  The  premisea 
were  devised  only  during  the  continuance 
of  the  trade  ;  and,  therefore,  on  the  cessa- 
tion of  that  concern,  the  leasehold  estate 
must  go  under  the  devise  over  to  the  de- 
fendants, according  to  the  trusts  of  the 
will. 
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Taxation  of  Costs, 


YINCENT  V.  TBMMSE. 


y/  person  having  paid  the  costs  of  a  party ^ 
as  between  solicitor  and  client^  under  an 
agreement^  nrithout  first  requiring  that  the 
bills  should  be  referred  to  the  Master  for 
iojeation^  may  apply  to  the  Court  afterwards 
and  get  the  bills  taxed, 

y4n  agreement  generally  to  pay  costs  is  an 
agreement  to  pay  taxed  costs. 

This  was  a  petition  by  George  Pelsant 
I>iiWBon,  one  of  the  defendants,  who  was 
the  son  and  heir-at-law  of  George  Dawson, 
the  testator  in  the  pleadings  mentioned, 
and  his  residuary  legatee,  and  also  one  of 
his  executors,  to  have  certain  bills  of  costs 
referred  to  the  Master  for  taxation  under 
the  following  circumstances : — 

Elizabeth  Vincent,  the  plaintiff  in  this 
suit,  was  a  legatee  under  the  will  of  Greorge 
Dawson,  the  testator,  and  was  also  entitled 
under  a  voluntary  deed  of  settlement,  exe- 
cuted in  the  testator's  lifetime,  to  the  enjoy- 
ment of  a  certain  leasehold  house,  the  pro- 
perty of  the  testator,  during  her  life. 

The  personal  estate  of  the  testator  was 
wholly  inadequate  for  the  discharge  of  his 
debts,  and  the  only  fund  to  which  the  exe- 
New  SeiiEs,  II.— Chawc. 


cutors  could  have  recourse,  was  the  lease- 
hold house  which  the  testator  had  settled 
on  the  plaintiff  during  her  life  by  voluntary 
settlement. 

AAer  several  proposals  towards  some 
arrangement  had  been  made  by  the  peti- 
tioner to  the  plaintiff,  she  filed  a  bill  (of 
148  folios)  against  the  petitioner,  and  the 
other  executor  of  the  testator's  will,  and 
nineteen  other  defendants,  praying  an  ac- 
count of  the  personal  estate,  and  a  sale  of 
a  part  of  the  real  estate  of  the  testator, 
sufHcient  to  satisfy  the  testator's  debts  ; 
and  that  the  benefit  of  the  deed  of  settle- 
ment might  be  secured  to  her. 

On  the  filing  of  the  bill,  Mr.  Dawson, 
the  petitioner,  feeling  that  he  would  ulti- 
mately be  a  great  loser  by  letting  the  suit 
proceed,  proposed  to  give  the  plaintiff  all 
she  asked,  rather  than  permit  the  cause  to 
go  on,  and  requested  Mr.  Binns,  the  plain- 
tiff's solicitor,  who  was  also  concerned  for 
some  of  the  defendants  in  the  suit,  to  sus- 
pend any  further  proceedings  in  the  suit ; 
and  a  deed  was  prepared  by  the  petitioner's 
solicitor,  for  carrying  into  effect  the  objects 
sought  to  be  obtained  by  the  plaintifTs 
bill,  to  which  deed  Dawson  and  the  plain- 
tiff were  parties,  which  recited,  among  other 
things,  that  it  had  been  proposed  and 
agreed  between  Dawson  and  the  plaintiff, 
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that  the  plaintiff  should  be  paid  by  him 
the  costs  incurred  by  her  in  the  suit,  as 
between  solicitor  and  ch'ent,  and  should 
also  be  indemnified  against  the  defendant's 
costs  in  such  suit. 

In  pursuance  of  the  agreement  con- 
tained in  the  deed,  Mr.  Dawson  imme- 
diately, upon  the  bills  of  costs  being  deli- 
vered to  him,  paid  the  amount,  with  a  view, 
as  he  all^g('d,  to  prevent  the  ruinous  ex<* 
fH'nse  which  the  further  prosecution  of  the 
kuit  would  have  subjected  him  to ;  and  the 
f>«rtition  set  forih  several  improper  and 
Ufir(i;ci»ssary  charges  made  in  the  bills  of 
ionin  sent  in  by  Mr.  Binns;  and  stated,  that 
Jiaiwson  was  in  such  a  situation,  that  he 
had  been  compelled  to  pay  the  said  Thomas 
Hinns  whatever  demand  he  chose  to  make, 
and  that  if  he  had  made  any  demur,  the 
said  Thomas  Binns  might  have  put  him 
to  an  enormous  expense  ;  and  prayed  that 
the  bills  of  costs  might  be  taxed. 

Mr,  Pcmberton^  for  the  petitioner,  cited 
Balmev,  Power {\),  This  is  a  case  in  point. 
An  objection  has  been  made,  that  this  bill 
is  not  a  bill  paid  by  the  plaintiff,  but  by  a 
third  person  :  where  can  be  the  objection 
to  a  payment  by  a  third  person,  where 
there  is  no  doubt  as  to  the  propriety  of 
the  payment?  If  Mr.  Binns's  client  had 
paid  the  bills  herself,  the  charges  are  such 
that  the  bills  could  not  be  allowed  to  stand ; 
and  the  question  is  only,  whether  the 
charges  are  such,  that  the  plaintiff  herself 
might  have  impeached  them. 

Mr.  Bicfcenteth  and  Mr.  Wakefield^ 
contr^. — The  defendant  Dawson  deter- 
mines to  compromise  the  suit,  and  to  pay 
the  costs ;  but  there  is  no  relationship  of 
solicitor  and  client  between  him  and  Mr. 
Binns,  and  the  question  is,  whether  this  is 
a  case  in  which  Mr.  Dawson  can  be  allow* 
ed  the  privilege  of  getting  his  costs  taxed; 
the  jurisdiction  of  the  Court  is  a  statutory 
jurisdiction,  under  the  2  Geo.  2.  c.  23. 
s.  23,  and  is  confined  to  those  persons  be- 
tween whom  the  relationship  of  solicitor 
and  client  exists.  This  has  been  decided 
in  Longford  v.  Noti{2),  and  appears  to  be 
the  settled  rule  of  the  court,  and  was  acted 
ujpon  as  Hn  authority  in  a  case  of  Clark  v. 
ThurleUt  before  the  Master  of  the  Rolls,  in 


(1)  Jac.  Rep.  505. 

(9)  1  Jic.  5l  Walk.  99U 


May  1820,  according  to  the  notes  of  3Ir. 
Wakefield. 

[The  Master  of  the  Rolls. — Docs^ 
jurisdiction  of  the  Court  depend  on  ibe 
statute?! 

Mr.  9 fakrfold.— The  Court  does  not 
tax  costs  in  general  cases. 

The  Master  OP  the  Rolls. — The  agree- 
ment here  is  to  pay  costs,  and  not  to  paj 
any  particular  sum.  The  payment  has  been 
made  without  taxation,  and  the  question  is» 
whether  such  payment  varies  the  case,  and 
makes  it  different  from  what  it  would  have 
been,  if  a  taxation  had  been  insisted  on 
before  payment.  The  questioi^is  an  im- 
portant one,  and  my  opinion  is  in  favour  of 
the  petitioner.  The  defendant  might  have 
insisted  on  the  taxation  of  the  costs  before 
paying  them ;  for  under  the  agreement  he 
was  bound  to  pay  the  costs  which  the 
plaintiff  must  have  paid;  and  my  impres- 
sion is,  that  third  persons  are  in  the  same 
situation  with  the  parties  themselves.  How 
can  the  payment  make  any  difference  in 
the  rights  of  the  parties?  Those  rights  re- 
main the  same  after  payment  as  they  were 
before ;  and  an  agreement  generally  to  pay 
costs  is  an  agreement  to  pay  taxed  costt. 
Take  an  order  for  a  reference. 


Disclaimer  of  Trusteeship — Disclaimer^ 
Deed  of. 

A  trustee  and  executor  under  a  mllf  noi 
having  formally  disclaimed  or  renounced^  is 
not  c/targeable  as  a  trustee  merely  because  he 
assists  the  executrix  in  the  disposition  of  the 
properly,  nhere  by  his  conduct  he  clearly 
shews  his  intention  not  to  act. 

A  trust  estate  does  not  vest  in  the  devisee 
in  trust  against  his  mill;  and  a  deed  of  dis* 
clahner  is  only  necessary  or  useful  as  eoi- 
dence  of  the  fact,  so  as  to  rebut  the  contrary 
presumption. 

Joseph  Denny,  by  his  will,  bearing  date 
the  24th  of  September  1796,  devised  a 
certain  copyhold  messuage  or  tenement 
with  the  garden  or  warehouse  called  the 
Herring  Fishery,  also  that  newly  erected 
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stable,  with  a  part  of  the  yard  on  the  west 
side  thereof,  which  said  stable  was  built  on 
apart  and  parcel  of  freehold  ground  situate 
in  the  parish  of  Lowestoflfe,  unto  his  wife 
Sosanniah,  for  and  during  the  term  of  her 
natoral  life ;  and  from  and  after  her  decease, 
be  gave  and  devised  the  said  copyhold 
messuage,  and  stable  and  parcel  of  ground, 
to  his  executors  thereinaf^r  named,  in 
(rust  and  to  the  intent  that  the  same  might 
be  Talaed,  or  a  full  price  fixed  for  the  same ; 
and  when  snch  a  price  should  have  been 
fixed  and  approved  of  by  his  executors 
therein  named,  then  his  mind  and  will  was, 
that  inch  of  his  children  au  should  be  living 
at  the  decease  of  his  said  wife,  should  have 
the  offer  to  purchase  the  said  premises  in 
priority  of  birth,  and  the  money  arising 
therefirom  to  be  equally  divided  among  his 
cliildren,  the  same  as  the  rest  of  his  per- 
sonal estate ;  and  the  testator  thereby  ap- 
pointed his  wife  executrix,  and  the  defen- 
dant Mr.  John  Elph,  and  Mr.  Sroallpiece 
Fox,  the  executors  of  his  will. 

The  testator  died  about  the  year  1 800, 
and  the  will  was  proved  by  the  widow,  the 
executrix,  alone;  and  in  1804  Mr.  Fox,  one 
of  the  executors,  died,  without  having  re- 
noDDced  probate,  or  disclaimed  the  devises 
in  the  said  will  made,  of  the  testator's 
copyhold  and  freehold  lands  to  the  exe- 
cutors. 

The  defendant  Elph  never  proved  the 
will,  nor  did  he  ever  execute  any  deed  of 
disclaimer  or  renunciation  of  the  devises 
made  of  the  freehold  and  copyhold  hinds 
of  the  testator  to  the  executors,  but,  on  the 
death  of  the  widow  and  executrix,  which 
bappened  in  the  year  1819,  he  renounced 
probate  of  the  will ;  and  the  plaintiff,  Eliza- 
beth Stacey,  the  wife  of  the  plaintiff,  and 
who  was  one  of  the  daughters  of  the  tea* 
tator,  took  out  letters  of  administration  to 
his  estate,  and  became  his  personal  repre- 
senutive. 

It  appeared  that  the  defendant  had  from 
time  to  time  paid  and  received  money  in 
respect  of  the  testator's  assets ;  and  in  the 
year  1S06  he  purchased  the  stable  and 
freehold  ground,  described  in  the  will,  from 
the  testator's  widow,  Mrs.  Denny,  and  her 
eldest  son,  and  took  a  conveyance  thereof 
by  a  deed  of  feoffment,  perfected  by  livery 
of  seism,  bearing  date  and  executed  in 
1808y  and  made  between  the  said  Suaannah 


Denny,  therein  described  as  the  widow  and 
relict  of  Joseph  Denny  deceased,  and  also 
the  only  acting  executrix  of  his  last  will 
and  testament,  of  the  first  part ;  Joseph 
Denny,  therein  described  as  the  eldest  son 
and  heir-at-law  of  the  said  Joseph  Denny 
deceased,  of  the  second  part ;  the  defen- 
dant Elph  of  the  third  part;  and  a  trustee, 
for  him,  of  the  fourth  part. 

A  bill  was  filed  by  John  Stacey,  and 
Elizabeth  his  wife,  who  was  one  of  the  tes- 
tator's children,  against  the  defendant  Elph 
and  others,  stating  these  facts  ;  one  of  the 
objects  of  which  bill  was,  to  obtain  an 
account  from  Elph,  and  to  endeavour 
to  fix  him  as  an  executor  and  devisee 
under  the  will  of  the  testator;  and  the  bill 
prayed  to  have  the  sale  made  to  him  of  the 
stable  and  piece  of  freehold  land  set  aside, 
on  the  ground  of  the  fiduciary  character 
of  Elph,  and  for  an  account  of  the  rents  of 
the  estate  received  by  him. 

Elph  denied  that  he  ever  acted  in  the 
character  of  executor. 

Mr,  Bickersteth,  and  Mr,  Oarratt,  for 
the  defendants. — It  is  not  possible  under 
the  present  rules  and  practice  of  this  Court, 
for  a  trustee  to  deal  with  trust  property 
without  being  liable  to  account  for  his  acts ; 
Elph  has  himself  become  a  purchaser  of 
part  of  the  property,  and  it  is  not  possible 
for  him  to  deny  his  -liability.  The  devise 
of  the  real  estates  is  a  devise  to  the  exe- 
cutors, and  not  to  the  executrix ;  and  Elph 
never  renounced  until  afler  he  had  dealt 
with  the  real  estates;  and  his  only  defence 
is,  that  he  did  not  do  tliese  acts  in  the  cha- 
racter of  executor.  Conyngham  v.  Co* 
nyngham{\)  is  an  express  authority  to 
shew  that  such  an  allegation  cannot  be  ad- 
mitted, and,  therefore,  the  general  prin- 
ciples of  the  Court  must  be  applied,  and 
the  Court  must  decree  Elph  to  account  for 
all  he  has  done  with  respect  to  the  property 
of  the  testator. 

The  Master  of  tub  Rolls. — The  tes- 
tator, who  died  so  long  back  as  the  year 
1800,  by  his  will,  of  which  he  appointed 
his  wife  executrix,  devised  to  his  execu- 
tors certain  real  estates,  upon  trust  for  his 
wife  for  her  life;  and  the  testator  directed 
those  estates  to  be  sold  afler  his  wife's 
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death ;  other  real  estates  he  devised  to  his 
executors.  The  real  estates  being  devised 
to  the  executors  only,  and  not  to  the  exe* 
cutrix,  it  is  plain  that  the  property  in  the 
real  estates,  the  power  of  sale  over  some 
of  which  was  to  be  exercised  after  the 
wife's  death,  was  meant  to  be  in  the  exe- 
cutors only,  without  the  executrix. 

On  the  testator's  death,  the  persons 
named  executors,  all  of  them  refused  to 
prove  the  will,  and  the  widow  alone  proved 
the  will,  and  took  on  herself  the  execution 
of  it.  The  two  persons  named  executors, 
who  were  also  the  trustees  of  the  real 
estates,  never  acted  as  trustees,  though 
they  were  the  friends  of  the  testator,  and 
were  in  his  confidence.  One  of  these 
persons,  the  defendant  Elph,  although  he 
never  proved  the  will,  nor  acted  as  a  trus- 
tee under  it,  assisted  the  widow  in  the 
execution  of  the  trusts,  and  in  the  disposi- 
tion of  the  monies  arising  from  the  assets 
in  the  manner  directed  by  the  will. 

Elph  never  renounced  probate  of  the 
will  until  af^er  the  death  of  the  testator's 
widow  akid  executrix  ;  but,  on  the  happen- 
ing of  that  event,  it  became  absolutely  neces- 
sary that  he,  who  was  the  survivor  of  the  per* 
sons  appointed  executors  by  the  will,  should 
renounce,  although  he  never  had  accepted 
the  character  of  executor,  in  order  that  some 
other  person  might  be  at  liberty  to  adminis* 
ter  the  testator's  assetiB,  and  for  that  pur- 
pose he  did  then  renounce  ;  and  the  sole 
purpose  of  the  bill,  as  against  him,  is  to 
charge  him  as  if  he  had  actually  been  au 
executor,  and  as  if  he  had  become  a  bond 
fide  trustee :  and  it  is  sought  to  make  him 
liable  as  a  trustee  and  executor,  merely 
because  he  never  actually  renounced,  and 
did  not  execute  a  formal  deed  of  renun- 
ciation and  disclaimer,  until  there  was  an 
actual  necessity  for  his  so  doing.     As  to  a 
deed  of  disclaimer,  that  deed  is  only  ne- 
cessary as  evidence  of  the  renunciation ; 
the  estate  does  not  vest   in   the   person 
named  trustee  against  his  will,  and  where 
by  his  conduct  he  manifestly  shews  that  he 
has  disclaimed  the  trusts  of  the  will.     A 
person  is  not  to  be  charged  as  a  trustee, 
merely  because  he  has  not  executed  a  deed 
of  disclaimer.     It  is  always  advisable  that 
a  person  declining  to  accept  a  trust,  should 
execute  a  deed  of  disclaimer,  but  it  is  not 
necessary  ;  he  ought  to  do  so,  for  the  pur- 


pose of  enabling  the  cesiuique  trusU,  at  any 
future  period,  to  shew  the  non-acceptance 
of  the  trusts  by  him.  The  whole  of  the 
property  here  was  disposed  of  within  two 
or  three  years  after  the  testator's  death, 
and  all  the  transactions  took  place  nearly 
thirty  years  before  the  filing  of  the  bill. 
This  bill  is  filed  on  the  principle  of  the 
inability  of  a  trustee  to  become  a  purchaser, 
thirty-two  years  after  the  death  of  the  tes- 
tator, and  about  thirty  years  after  the  facts 
complained  of  occurred.  Under  the  cir- 
cumstances, I  think  that  this  is  an  attempt 
to  charge  this  gentleman  on  no  probable 
grounds,  without  any  circumstances  of  sus- 
picion, for  his  friendly  interference,  on  the 
mere  dry  technical  principle,  thirty  years 
after  the  facts  took  place ;  and  the  bill  against 
him  must,  therefore,  be  dismissed  with 
costs.  The  case  cited  from  the  1st  Fesey 
is  very  different  from  this:  there,  the  con- 
duct of  the  parties  was  ambiguous  ;  here, 
it  is  quite  plain  that  Mr.  Elph  never  in- 
tended to  act.  In  his  conduct  there  is  no 
ambiguity. 

Bill  dismissed  wiUi  costs. 


LOGAN  V,  BIRKETT. 


M.F.    1 
Jan.  15.  3 

Husband  and  Wife — Separation,  Deed  ojl 

Separation  deeds  are  not  valid  without 
some  ot/ier  consideration  than  the  agreement 
to  live  separate. 

The  wife  having  separate  estate,  is  able  to 
contract  with  other  persons,  and  with  her  huS" 
band,  in  respect  of  that  separate  estate ;  and 
a  court  of  equity  will  support  such  contracts. 

The  agreement  by  the  husband  to  permit 
the  wife  to  enjoy  any  property  s/iemay  become 
entitled  to  during  the  coverture,  is  a  sufficient 
consideration  on  his  part. 

By  an  indenture,  bearing  date  the  Slst 
of  May  1821,  and  made  between  Sarah 
Birkett,  widow,  of  the  first  part,  Alexander 
Logan,  the  plaintiff,  of  the  second  part,  and 
the  defendants,  John  Daniell  Birkett,  Al« 
bert  Goldsmid,  and  Charles  Nelson  Bir- 
kett, of  the  third  part,  (being  a  settlement 
made  previous  to  and  in  contemplation  of 
the  intended  marriage  of  the  said  Sarah 
Birkett  and  the  plaintiff,  and  which  mar- 
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riage  was  aAcrvrards  duly  solemnized,)  cer- 
tain freehold  and  leasehold  preroiies  and 
persona]  estates,  the  property  of  tlie  said 
Sarah  Birkett,  were  limited  to  the  said 
Birkett,  Goldsmid,  and  Birkett,  upon  trust, 
in  the  first  place,  to  pay  10,000/.  to  the 
plaintiflT,  for  his  own  use,  and  to  stand  pos- 
sessed of  the  residue  ofthe  said  estates  and 
premises  upon  such  trusts  as  the  said 
•Sarah  Birkett,  notwithstanding  her  cover* 
ture,  should  appoint;  and  in  default  of  ap- 
pointment, the  estates  were  settled  to  the 
separate  use  of  Sarah  Birkett. 

Difierences  having  arisen  between  the 
plaintiff  and  his  wife,  it  was  in  or  about 
the  month  of  March  1827,  mutually  agreed 
between  them  that  they  should  thenceforth 
live  separate  ;  and  on  the  treaty  for  such 
separation  it  was  agreed,  that  the  plaintiff* 
should  have  an  annuity  or  clear  yearly  sum 
of  400/.  out  of  the  separate  estates  of  the 
said  Sarah  Logan,  payable  quarterly. 

By  indenture,  bearing  date  26  th  of  March 
1827,  and  made  between  plaintiff*  of  the 
first  part,  the  said  Sarah  Logan  of  the  se- 
cond part,  and  Birkett,  Goldsmid,  and  Bir- 
kett, of  the  third  part ;  after  reciting, 
aiDODgst  other  things,  the  said  indenture  of 
settlement,  and  the  differences  which  had 
arisen  between  the  plaintiff"  and  his  wife, 
and  that  they  had  agreed  to  live  separate 
for  the  remainder  of  their  joint  lives,  and 
ami  that  it  had  been  agreed  between  them 
tiiat  the  plaintiff*  should  be  entitled  to  re- 
ceive such  annuity  of  400/.  out  ofthe  sepa- 
rate estate  of  the  said  Sarah  Logan,  and 
that  it  had  also  been  agreed  upon  the 
treaty  for  such  separation,  that  the  plaintiff*, 
and  also  to  the  extent  of  the  separate 
estate  of  the  said  Sarah  Logan,  and  also, 
as  securities  for  the  said  Sarah  Logan,  the 
said  Birkett,  Goldsmid,  and  Birkett,  should 
severally  enter  into  the  covenants  there- 
inafter contained  on  their  parts,  it  was  wit- 
nessed, that,  in  pursuance  ofthe  said  recited 
agreements  on  the  part  of  the  said  Sarah 
Logan,  and  in  consideration  of  the  cove- 
nants thereinafter  contained  on  the  part  of 
the  plaintiff",  the  said  Sarah  Logan  did 
thereby,  for  herself,  her  heirs,  executors, 
and  administrators,  and  to  the  extent  of 
and  so  far  as  concerned  her  separate  estate, 
and  with  the  consent  of  the  said  Birkett, 
Goldsmid,  and  Birkett,  covenant,  promise, 
sod  agree  to  and  with  the  plaintiff*)  his  ex- 


ecutors and  administrators,  that  she,  her 
heirs,  executors,  or  administrators  should 
yearly  and  every  year  during  the  life  of 
the  plaintiff,  well  and  truly  payor  cause  to 
be  paid  to  him  and  his  assigns,  one  annuity 
or  yearly  sum  of -lOO/.,  free  from  taxes,  and 
without  any  other  deductions  whatsoever, 
by  equal  quarterly  payments  ;  and  it  was 
by  the  said  indenture  further  witnessed, 
that,  in  pursuance  ofthe  said  recited  agree- 
ment on  the  part  of  Sarah  Logan,  and  in 
consideration  of  the  covenants  thereinafter 
contained  on  the  part  of  the  plaintiff*,  she, 
the  said  Sarah  Logan,  in  pursuance  of  the 
power  or  authority  to  her  given  or  reserved 
in  and  by  the  said  indenture  of  the  21st  of 
May  1821,  and  by  force  and  virtue  thereof, 
and  of  every  other  power  or  authority  in 
anywise  enabling  her  in  that  behalf,  in  and 
by  that  deed  or  writing,  signed  by  her 
hand,  did  expressly  charge  and  subject  all 
the  separate  estate  of  her  the  said  Sarah 
Logan,  as  well  real  as  personal,  comprised 
in  and  settled  by  the  said  indenture  of  the 
2 1st  of  May  1821,  to  and  with  the  payment 
of  the  said  annuity  or  yearly  sum  of  400/. 
covenanted  to  be  paid  to  the  plaintiffduring 
his  life.  And,  in  further  pursuance  of  her 
power,  she  directed  that  said  Birkett,  Gold- 
smid, and  Birkett,  should  stand  possessed 
of  all  the  real  and  personal  estate  settled 
by  the  said  indenture  of  May  1821,  upon 
trust,  out  of  the  dividends,  interest,  and  an- 
nual produce  to  secure  the  said  annuity ;  and, 
subject  thereto,  upon  trust  to  indemnify  the 
plaintiff  from  all  debts  incurred  or  to  be 
incurred  by  the  said  Sarah  Logan ;  and,  sub- 
ject thereto,  upon  certain  trusts  for  the  se- 
parate use  of  the  plaintiff.  And  in  the  said 
indenture  was  contained  a  proviso,  that  the 
said  Sarah  I^ogan  might  sell  any  part  of  the 
said  freehold  and  leasehold  hereditaments, 
freed  from  the  said  annuity,  and  in  case  of 
such  sale,  the  said  annuity  should  remain 
charged  on  the  other  funds  ;  and  in  the 
said  indenture  was  contained  a  covenant  by 
the  said  plaintiff,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  that  he  would 
permit  the  said  Sarah  Logan,  notwithstand- 
ing and  during  her  coverture,  to  receive  and 
enjoy  to  her  own  sole  and  separate  use  all 
the  property,  estate,  i.nd  effects  to  which 
the  said  Sarah  Logan,  or  the  plaintiff  in  her 
right  or  by  virtue  of  his  marriage,  was  or 
might  at  any  time  be  entitled,  but  subject. 
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as  to  the  separate  estate  thereinbefore  men- 
tioned, to  the  charges,  trusts,  and  provi- 
sions thereinbefore  made  and  contained. 
And  the  said  indenture  likewise  contained 
several  covenants  on  the  part  of  the  plain- 
tiff, to  the  effect  that  he  would  not  there- 
after in  any  way  molest  or  disturb  the 
said  Sarah  Logan,  but  would  permit  her  to 
live  separate  and  apart  from  him  as  if  she 
were  sole,  and  also  a  covenant  that  her  last 
will  and  testament  of  her  separate  estate 
should  be  as  valid  as  if  she  had  been  sole 
at  the  time  of  the  making  thereof,  and  had 
so  continued  to  the  time  of  her  death,  and 
that  the  persons  or  person  to  whom  she 
should  leave  such  separate  estates,  should, 
subject  to  the  mortgages  made  thereon  by 
that  deed,  hold  and  enjoy  the  same,  free 
from  all  claims  and  demands  whatsoever 
of  or  by  the  plaintiff,  his  heirs,  executors, 
or  administrators,  or  any  person  or  persons 
claiming  or  to  claim  under  him,  them,  or 
any  of  them,  except  such  claims  or  demands 
as  he,  his*  executors,  administrators,  or 
assigns,  should  or  might  be  entitled  to  on 
or  against  the  estate  of  the  said  Sarah 
Logan  under  the  covenants  and  agreements 
in  that  indenture  contained.  And  it  was 
thereby  covenanted,  provided,  and  agreed, 
that,  in  case  the  plaintiff  and  the  said  Sarah 
Logan,  his  wife,  should,  at  any  time  there- 
after, by  mutual  consent,  live  together  and 
cohabit  as  man  and  wife,  then,  and  in  such 
case,  but  not  otherwise,  the  said  annuity 
thereinbefore  provided  for  the  plaintiff, 
and  the  several  covenants  and  agreements 
thereinbefore  contained,  should,  without 
prejudice  to  intermediate  acts,  cease  and 
determine. 

The  said  Sarah  Logan,  by  her  will,  di- 
rected that  the  said  J.  D.  Birkett  and  C.N. 
Birkett,  her  two  sons  by  a  former  husband, 
whom  she  appointed  her  executors,  should 
pay  the  400/.  a  year  to  the  said  plaintiff, 
during  his  life,  and  she  afterwards  died, 
leaving  the  plaintiff  her  surviving. 

The  plaintiff  filed  a  bill  against  the  trus- 
tees of  the  deed  of  settlement  and  deed  of 
separation,  and  the  executors  of  his  wife*s 
will,  to  have  the  annuity  paid  to  him  ;  the 
only  question  of  importance  in  the  cause 
arose  on  the  deed  of  separation,  in  which 
the  covenants  were  between  the  husband 
and  wife,  without  the  intervention  of  trus- 
tees. 


Mr,  Tinneyt  for  the  defendants,  cited — 
Marshall  v.  Rulton,  8  Term  Rep.  545  • 
Legard  v.  Johnson^  3  Ves.  S5Z. 
St.  John  v.  St.  John,  1 1  Ves.  5Z5. 

Separation  deeds  are  not  good  per  se  with- 
out some  further  consideration  than  the 
agreement  to  live  separate ;  the  ground  on 
which  they  are  generally  supported  is  the 
covenant  on  the  part  of  the  trustees  to  in- 
demnify the  husband  against  the  wife's 
debts ;  but  here  there  are  no  such  covenants ; 
and  the  covenants  on  the  part  of  the  hus- 
band with  the  trustees  to  leave  the  wife  un- 
molested— the  mere  agreement  to  live  sepa- 
rate— is  revocable  at  will  by  either  party, 
and  therefore  the  deed  is  void. 

By  counsel  for  different  defendants  it 
was  argued  that,  because  the  covenants  in 
the  deed  of  separation  were  only  covenants 
between  a  husband  and  wife,  therefore 
they  could  not  be  enforced ;  and  that  there 
was  no  consideration  on  the  part  of  the 
plaintiff  to  support  the  deed,  so  as  to  en- 
title him  to  come  into  a  court  of  equity,  but 
that  he  should  be  left  to  his  remedy  at  law. 

The  Master  OF  the  Rolls. — The  argu- 
ments addressed  to  the  Court  might  have 
been  addressed  to  it  formerly,  but  it  is  too 
late,  now  that  the  principles  on  which  this 
Court  acts  in  cases  of  this  kind  have  been 
so  clearly  established.  A  deed  of  separa- 
tion cannot  be  enforced  at  law ;  nor  is  sepa- 
ration any  consideration  to  support  a  deed 
in  equity,  for  equity  cannot  take  notice  of 
it :  but  if  in  a  deed  of  separation  there  are 
other  considerations  of  which  the  Court  can 
take  notice,  that  will  be  sufficient.  If  there 
is  an  engagement  on  the  part  of  the  wife's 
relations  to  indemnify  the  husband  against 
the  wife's  debts,  it  has  been  long  decided 
that  such  an  engagement  makes  a  good 
consideration.  It  necessarily  follows,  from 
the  circumstance  of  the  Court's  always 
looking  for  some  consideration  besides  the 
agreement  to  live  separate,  that  the  act  of 
separation  alone  is  not  sufficient  to  establish 
a  deed,  but  some  other  consideration  is  ne* 
cessary ;  and  the  question  here  is,  whether 
there  is  on  both  sides  that  other  considers* 
tion.  The  separate  estate  of  the  wife  is 
dealt  with  by  this  deed,  and  that  is  wholly 
the  creature  of  a  court  of  equity,  and  is  not 
known  at  law,  nor  can  be  dealt  with  or  re- 
cognized there  ;  but,  in  equity,  the  wife 
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may,  by  means  of  her  separate  estate,  haye 
deidings  with  other  persons,  and  also  with 
ber  husband.  The  wife,  by  the  deed,  en« 
gages  to  pay  400/.  a  year  to  her  husband, 
out  of  her  separate  estate ;  and  that  is  a  con- 
sideration that  affects  him,  independent  of 
the  separation :  and  the  only  question  there- 
fore is,  whether  there  is  any  consideration 
here  passing  from  the  husband  to  the  wife 
to  support  the  deed  as  to  her.  1'he  consi- 
deration, as  far  as  regards  her,  is,  that  she 
is  to  be  absolutely  entitled  from  the  date  of 
the  deed,  against  the  marital  rights  of  the 
husband,  to  enjoy  any  subsequent  property 
that  may  come  to  her :  and  there  are  many 
authoritiea  which  decide  that  point. 


M.  R.     > 
Jov.  6.    3 


M 
N 


SIMPSON    AMD    OTHERS    P. 
WALKIR. 


Policy  of  Insurance. 

A  perfcm  effecting  an  insurance  on  his 
debtor's  U/e^for  the  amount  of  the  debtt  and 
paying  the  premiums  on  the  policy ^  is  not  en* 
tiiicd  to  more  than  what  he  Itas  expended^ 
where  the  increased  value  of  the  policy  ex' 
cetds  the  amount  due^  unless  an  intention  to 
that  effect  is  shenm. 

Tbe  plaintiffs  in  this  suit  were  the  repre- 
sentatiTes  of  a  lady  of  the  name  of  Hill, 
and  the  defendant  was  the  son  and  execu- 
tor of  Dr.  Walker. 

The  circumstances  of  the  case  were  as 
follows: — In  the  year  1789,  Miss  Hill, 
who  was  at  that  time  in  want  of  money, 
applied  to  Dr.  Walker,  with  whom  she  was 
OD  terms  of  intimacy,  to  lend  her  100/., 
which   he   consented  to  do,  and  for  se- 
cnring  the  repayment  of  that  sum,  it  was 
proposed  and  agreed,  as  appeared  by  the 
correspondence  between  the  parties  on  the 
subject,  that  Dr.  Walker  should,  in  his 
own  name,  e£fect  an  insurance  on  her  life 
in    the    Equitable    Insurance    Company. 
This  was  accordingly  done,  and  as  Miss 
Hill  was  not  in  circumstances  which  en- 
abled her  to  pay  interest  on  the  100/.,  it 
was  further  agreed  that  the  interest  should 
be  left  to  run  on,  until  Miss  Hill  should 
be  able  to  pay  it,  or  until  the  sum  so  due 
for  interest  should  amount  to  the  sum  of 
100/.,  when  it  was  agreed  that  another 


policy  similar  to  the  first  should  be  effected, 
for  securing  such  interest.  This  was  ac- 
cordingly done,  and  the  same  course  was 
adopted  regarding  this,  as  had  been  adopted 
with  regard  to  the  other  policy. 

The  course  adopted  with  respect  to  that 
policy  was,  that  Dr.  Walker  regularly  paid 
the  premiums  on  the  policy  as  they  became 
due,  and  Miss  Hill  reimbursed  him  for  such 
payments ;  so  that  nothing  was  due  to  Dr. 
Walker  in  respect  of  those  premiums. 

Dr.  Walker  never  was  paid  any  interest 
on  his  debt  down  to  the  time  of  his  death. 

In  1826  Miss  Hill  died. 

It  appeared  that  the  value  of  the  policy 
during  the  interval  between  the  year  1 789, 
and  the  time  of  filing  the  bill,  had  been 
materially  increased,  by  the  additions  made 
to  it  from  time  to  time  out  of  the  share  of 
the  profits  of  the  Equitable,  divisible  among 
the  insured ;  and  the  policy  at  the  time  of 
the  death  of  Miss  Hill  was  worth  400/. 
and  upwards,  which  exceeded  the  amount 
of  interest  due  from  Miss  Hill  to  the  re- 
presentatives of  Dr.  Walker ;  and  the  bill 
was  filed  by  the  representatives  of  Miss 
Hill  against  Dr.  Walker's  executors  offer- 
ing to  repay  the  100/.  and  interest,  on  hav- 
ing the  policy  transferred  to  them. 

Mr,  Tinney,  for  the  plaintiffs. — A  creditor 
insuring  the  life  of  his  debtor,  cannot  in 
any  event  claim  more  in  respect  of  that  in- 
surance, than  the  amount  of  the  debt  and 
interest,  since  that  is  the  extent  of  the  in- 
terest of  the  creditor  in  the  life  insured. 

Mr.  Bickerstcth  and  Mr,  Koe,  for  the 
defendants,  insisted  that,  the  policy  being 
effected  by  Dr.  Walker,  and  the  premiums 
paid  by  him,  the  accidental  advantage 
ought  to  belong  to  him  also.  This  is  not 
the  case  of  a  loan  and  security  for  it :  Dr. 
Walker  lends  the  money,  effects  the  insu- 
rance, and  pays  the  premiums  ;  he  has  no 
means  of  reimbursing  himself  for  these  pay- 
ments; everything  beyond  the  sum  ad- 
vanced, might  have  been  irrecoverably  lost ; 
and  when  a  further  insurance  is  effected, 
that  insurance  is  for  money  actually  ex- 
pended, and  still  there  is  no  security  against 
further  losses,  in  respect  of  future  disburse- 
ments. Under  the  circumstances,  the  in- 
surance is  the  insurance  of  him  who  under- 
goes all  the  risk,  and  he  ought  to  have  the 
advantage  ;  and  as  his  representatives  are, 
at  law,  the  owners  of  the  policy,  this  is  not 
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tor  a  eovit  of  equity  to  interlefe 
with,  and  take  the  advantage  away  from 
tbeni.  Had  not  additioDs  been  made  to 
tbe  poliey.  by  whieb  the  tarn  ultimately 
recoverable  opon  it  was  increased*  there 
wooM  have  bom  no  remedy  for  the  defen- 
dant in  respect  of  any  interest  beyond  lOOL^ 
the  sam  tecartd  by  the  policy. 

The  Mastck  or  the  Rolls. — ^The  real 
qoestion  here  is,  whether  this  was  substan- 
tially the  insurance  of  Dr.  Walker  or  of 
Miss  Hill ;  and  from  the  language  of  the 
letters  vrritten  respecting  the  transaction, 
I  have  no  doubt  that  it  was  the  insurance 
of  Miss  Hill ;  and  her  representatives  are 
therefore  entitled  to  have  the  residue  of 
the  money,  receivable  on  the  policies  as- 
signed to  them  after  payment  of  the  iOOL 
and  interest. 


L.  C.     > 

Jan.  25.  j    '^""  ^-  ^^"^ 

Practice. —  Deceased  WUneu  —  DepotU 
turn. 

Where  a  new  trial  has  been  directed,  and 
the  terms  of  the  issue  have  been  somewhat 
varied,  though  substantially  the  same  as  bc" 
fore,  on  motion  that  the  evidence  of  a  witness 
on  the  former  trial,  who  had  since  died,  might 
be  read  as  evidence  on  the  new  trial,  order 
made. 

A  witness,  who  had  been  examined  on 
the  trial  of  an  issue,  which  had  been  di- 
rected in  this  cause,  had  died ;  a  new  trial 
of  the  issue  had  been  granted ;  and  the 
present  was  a  motion  by  the  plaintiff  that 
the  Court  would  order  the  evidence  of  that 
witness  on  the  former  trial,  to  be  read. 

Mr,  Pepys  and  Mr,  Bagshawe  made  the 
motion  as  of  course^ Coker  v.  FareweU{\), 

Sir  E,  Sugden  and  Mr,  Koe,  contra,  con- 
tended, that  no  such  order  was  necessary  ; 
that  what  a  dead  witness  had  sworn  on  a 
former  trial  between  the  same  parties,  is 
evidence,  which  may  be  read  from  the 
Judge's  notes,  or  proved  upon  oath,  by 
short-hand  writers'  notes,  or  by  the  recollec- 
tion of  any  person  who  heard  it,  Mayor^  ^c, 
of  Doncaster  v.  Day  (2). 

(1)  «P.Wnii.563. 
(«)  5Tsoiit.  96f. 


Mr.  PepffM  admitted  this,  bat  stated, 
diat  his  Loidship  had  directed  a  new  trial, 
thinking  the  former  verdict  not  satisfactory ; 
and,  in  order  that  the  result  might  come 
oat  more  dearly,  had  altered  the  terms  of 
the  issue,  which  yet  was  substantially  the 
same  as  the  former  one;  and  it  was  to  avoid 
any  technical  objecdon  which  the  opposite 
party  might  take,  on  account  of  that  varia- 
tion in  terms,  that  the  present  motion  was 
made. 

Upon  this  representation,  his  Lordship 
made  the  order. 

MoUom  gromted^ 


L.  C. 
Jan 


C.     > 
.25.  3 


MBHDHAM   0.    ROBINSON. 


Construction  ofStaiutes — 7  Geo.  4.  c.  57. 
«.  26,  Insolvent  Debtors  Act. 

7  Geo.  4.  c.  57.  s.  26.  does  not  apply  to 
the  ease  of  provisional  assignee  defendant. 

This  was  a  motion  to  reverse  an  order 
of  his  Honour  the  Vice  Chancellor,  directing 
the  substitution  of  the  name  of  Mr.  Sturgis, 
the  present  provisional  assignee  of  the  In- 
solvent Debtors  Court,  as  defendant  m 
this  cause,  for  that  of  Mr.  Dance,  the  late 
provisional  assignee. 

Sir  E.  Sugden  and  Mr,  Reynolds,  in  sup* 
port  of  the  motion. 

Throughout  the  whole  of  the  Insolvent 
Act(l),  there  is  a  distinction  observed 
between  the  provisional  assignee,  who  ia 
always  mentioned  as  such,  and  the  other,  the 
sub-assignees,  appointed  by  the  Court  from 
among  the  creditors,  who  are  always  de- 
signated as  "  assignee  or  assignees."  The 
provisional  assignee  is  an  oHficer  of  the 
court,  and  acting  under  its  authority  ;  the 
other  assignees  have  powers  which  they 
may  exercise  without  that  authority.  By 
the  16th  section,  the  provisional  assignee 
may  take  possession  of  the  real  and  per- 
sonal estate  of  the  insolvent,  and  sell  if  the 
Court  directs ;  "  and  it  shall  be  lawful  for 
the  said  provisional  assignee  to  sue  in  his 
own  name,  if  the  said  Court  shall  so  order,*' 
&c. ;  and  all  the  real  and  personal  estate  of 
the  insolvent  vested  in  such  provisional 

(1)  7  Geo,  4.C.57. 
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usignee,  "  shall  not  remain  in  him  if  he 
ihilT  resign  or  be  removed  from  his  office, 
nor  in  his  heirs,  executors,  or  administra- 
tors, in  case  of  his  death,  but  shall  in  every 
such  case  go  to  and  be  vested  in  his  suc- 
cessor in  office.*' 

By  the  1 9th  section,  the  Court  may  ap- 
point "  a  person  or  persons,  being  a  creditor 
or  creditors  of  such  prisoner,  to  be  assignee 
or  assignees"  of  the  estate  and  effects  of 
such  prisoner.     And  when  such  assignee 
or  assignees  shall  have  signified  their  ac- 
ceptance  of  the  appointment,  the  estate 
shall   be   immediately  conveyed  by  such 
provisional  assignee  to  the  said  "  assignee 
or  assignees"  in  trust  for  their  benefit,  and 
the    benefit  of  the  rest  of  the  creditors  ; 
"  and   after  such  conveyance  and  assif^n- 
xnenc  by  such  provisional  assignee,  all  the 
estate  and  effects  of  such  prisoner  shall  be, 
to  all  intents  and  purposes,  as  effectually 
and  legally  vested  by  relation  in  such  as- 
ai<^nee  or  assignees,  as  if  the  said  convey- 
ance and  assignment  had  been  made  by 
such  prisoner  to  him  or  them." 

By  the  24th  section,  "  It  shall  and  may 
be  lawful  for  the  assignee  or  assignees  of 
any   such  prisoner,  and  such  assignee  or 
assignees  arc  hereby  empowered   to  sue 
fronn  time  to  time  as  there  be  occasion,  in 
his  or  their  own  name  or  names  ;'*  but,  the 
provisional  assignee,  by  the  1  Gth  section, 
can  only  sue  "  if  the  Court  shall  so  order." 
The  25th  section  is  only  parenthetical, 
prescribing  the  manner  in  which  creditors 
are  to  vote,  in  the  matters  mentioned  in 
the  latter  part  of  the  S4th ;  and  then  follows 
The   S6th  section,  on  which  the  Vice 
Chancellor  has  founded  his  order,  is,  **  That 
whenever  any  such  assignee  or  assignees 
shall  die  or  be  removed,  or  a  new  assignee 
or  assignees  shall  be  appointed,  in  pursu- 
ance of  the  provisions  of  this  act,  no  action 
at  law  or  suit  in  equity  shall  be  thereby 
abated,  but  the  court  in  which  any  action 
or  suit  is  depending,  may,  upon  the  sugges- 
tion of  such  death  or  removal,  and  new 
appointment,  allow  the  name  or  names  of 
the  sorviving  or  new  assignee  or  assignees 
to  be  substituted  in  place  of  the  former ; 
and  sach  action  or  suit  shall  be  prosecuted 
in  the  name  or  names  of  the  said  surviving 
or  new  assignee  or  assignees  in  the  same 
manner  as  if  he  or  they  had  originally 
commenced  the  same ;"  from  all  which,  it  is 


clear,  that  this  latter  section  relates  only 
to  the  case  of  sub-assignees,  and  does  not 
extend  further. 

If  this  be  so,  there  is  an  end  of  the  ques- 
tion ;  but,  suppose  that  this  section  does 
apply  to  a  provisional  assignee,  it  only  ap- 
plies to  him  as  plaintiff,  not  as  defendant; 
the  IGth  section  gives  him  only  a  right  **Xo 
sue,"  and  that,  only  **  if  the  Court  shall  so 
order  ;"  and  it  must  be  assumed  that  this 
section  controuls  the  2(Uh ;  and  Lord 
Lyndhurst,  in  Bainbntrsre  v.  Iilair{2\  held, 
that  this,  the  2Gih  section,  did  not  apply 
to  the  case  of  provisional  assignee  dtrfen- 
dant. 

Mr.  GWdUstonft  contra. —  His  Honour 
the  Vice  Chancellor  has  made  similar 
orders ;  the  provisional  assignee  is  a  mere 
formal  party ;  the  words  in  this  section, 
"  assignee  or  assignees,"  are  large  enough 
to  include  both  provisional  assignee  and 
sub-assignees ;  it  is  true,  the  Sith  section 
applies  solely  to  the  sub*assignees,  but 
why  is  the  26th  section  to  he  taken  toge- 
ther with  the  24-th,  more  than  with  any 
other  section  in  the  act  ?  There  is  nothing 
to  confine  the  interpretation  of  this  section 
to  the  two  preceding  sections. 

As  to  the  second  point;  the  word 
"  abate"  will  apply  equally  to  defendant  as 
plaintiff,  and  either  may  be  said  to  pro- 
secute a  suit.  And  it  should  be  considered 
that  this  act  deals  with  property  generally 
of  very  small  amount ;  the  expense  of  ob- 
taining an  order  of  the  Court  under  tin's 
section  is  trifling,  but  to  make  the  provi- 
sional assignee  a  defendant  by  supplemental 
bill,  would  be  attended  with  great  loss  to 
the  estate. 

Jan.  29th. — The  Lord  Cuascellor, 
(after  stating  the  case.) — It  is  to  be  wished, 
that  the  act  were  so  framed,  as  that  the 
order  of  his  Honour  the  Vice  Chancellor 
might  be  allowed  to  stand,  and  that  the 
operation  of  the  act  might  be  assisted, 
and  not  obstructed ;  but,  however  my  in- 
clination is  to  do  this,  tlic  words  of  the  act 
will  not  permit  it ;  the  Court  has  no  power 
to  make  the  order ;  and  though  the  framer 
of  the  act  might  have  intended  to  in- 
clude the  case  of  the  provisional  assignee, 
in  the  26th    section,    I  cannot  speculate 

(2)  I  Youngr,  586. 
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and  lupport  of  the  poor  ••  aforesaid,  were 
in  a  great  measure  dissipated  ;  from  which 
cause,  the  poor  of  the  said  college  were  not 
relieved  nor  supported,  according  to  the  in- 
tcntion  of  tlie  founder  and  other  benefac- 
tors of  the  said  college;  and  because  the 
foundation  itself  was  held  not  to  be  suffici- 
ently good  in  law,--^id  ordain  and  grant,  (hat 
from  thenceforth  and  for  ever,  there  should 
be  one  college  or  hospital  of  the  poor,  in 
the  suburbs  of  the  town  of  Colchester,  for 
tlie  relief  and  sustenance  of  the  poor  that 
should  exist,  for  ever,  in  future  times,  which 
should  be  called  the  College  or   Hospital 
of  King  James,  in  the  suburbs  of  the  town 
of  Colchester ;  and  did  erect,  ordain  and 
found  this  college  or  hospital  of  one  mas- 
ter and  five  poor;  and  in  order  that  the 
goods,  lands  and  revenues  which  had  been 
granted,  or  which  should  be  granted  for  the 
aupport  of  the  said  college  or  hospital,  might 
be  better  governed  and  expended  for  the 
preservation  of  the  same  college  or  hospi- 
tal, and  for  the  support  and  maintenance  of 
the  master  and  poor  of  the  said  college. 
His  said  Majesty  did  further  ordain,  that 
tliere  should  be  one  master  of  the  said  col- 
lege, and  of  the  goods,  chattels,  lands,  tene- 
ments and  revenues  of  the  said  college,  who 
should  have  the  care  of  the  souls  of  the 
parishioners  of  tlie  said  parish  of  St.  Mary 
Magdalen  in  the  town  of  Colchester,  and 
there  celebrate  divine  service  ;  and  further, 
tliat  there  should  be  Bye  poor  persons,  who 
alone,  either  men  or  women,  should  be  sup- 
ported, relieved  and  maintained  in  the  said 
college,  and  should  be  called  the  Poor  of 
the  College  or  Hospital  of  King  James,  in 
the  suburbs  of  the  town  of  Colchester  ;  and 
for  their  support,  relief  and  maintenance, 
should  receive,  each  of  them,  through  the 
hands  of  die  master  of  the  said  college  for 
the  time  being,  annually  52s.,  which  should 
be  paid  at  the  four  yearly  feasts.     And 
(after  nominating  a  master  and  five  poor 
persons,  and  providing  tliat  as  any  of  the 
poor  might  die  or  be  removed,  the  master 
ibr  the  time  being  might  elect  others  in 
their  place,  to  keep  up  the  number  to  five), 
his  said  Majesty  did  ordain,  that  the  said 
master  and  poor  of  the  said  college  or  hos- 
pital, and  their  successors,  should  be  in 
deed,  in  faith,  and  in  name,  a  body  corpo- 
rate or  politic  in  itself,  by  the  name  of  the 
Master  and  Poor  of  the  College  or  Hospital 


of  King  James,  in  the  suburbs  of  the  town 
of  Colchester ;  and  that  the  Chancellor  for 
the  time  being,  should  be  visitor  of  the  said 
college  or  hospital ;  and  that  whensoever 
the  master  should  die  or  be  removed,  it 
should  be  lawful  for  the  visitor  for  the  time 
being  to  appoint  his  successor ; — and  did 
grant  to  the  master  for  the  time,  full  power 
and  authority,  together  with  the  consent  of 
the  Attorney  and  Solicitor  General  for  the 
time  being,  to  make,  ordain  and  establish 
statutes,  laws  and  ordinances  in  writing, 
concerning  the  government,  election,  ex- 
pulsion, punishment,  order  and  direction  of 
the  master  and  poor  of  the  said  college  or 
hospitsl  for  the  time  being,  and  to  appoint 
any  other  things  touching  the  said  college 
or  hospital,  and  the  ordering,  and  reserva- 
tion, and  disposal  of  the  goods,  iMssessions, 
rents,  revenues,  and  other  hereditaments  of 
the  said  college  or  hospital,  for  the  support 
of  the  said  college  or  hospital ; — and  did 
order  and  enjoin  that  all  the  income  and 
revenues  of  all  the  manors,  lands,  tenements, 
hereditaments   and   possessions,  that    had 
been  formerly  given,  and   that  should   be 
given,  to  the  support  of  the  college  or  hos- 
pital, should  be  expended  for  the  support 
of  the  master  and  poor  of  the  said  college 
or  hospital,  and  for  the  support,  mainte- 
nance and  repairs  of  the  houses,  tenements 
and  possessions  of  the  said  college  or  hos- 
pital, or  according  to  the  statutes,  laws  and 
ordinances  aforesaid,  to  be  otherwise  ap- 
plied ;  and  that  the  said  letters  patent  should 
be  eonstrued  most  favourably  for  the  use 
and  benefit  of  the  said  master  and  poor  of 
the  said  college  or  hospital. 

At  the  time  when  this  information  was  filed, 
the  value  of  the  property  which  belonged 
to  the  hospital  had  greatly  increased ;  but 
the  five  poor  men  continued  each  to  receive 
only  the  52s,  a  year,  given  them  by  the  let- 
ters patent;  and  the  object  of  the  infor- 
mation was,  the  increase  of  the  allowance. 

Certain  leases  had  been  granted  to  go- 
vernment, by  a  former  master  of  the  hos- 
pital, of  lands  belonging  to  the  charity,  for 
the  purpose  of  erecting  barracks  thereon. 
In  the  year  1818,  after  the  leases  had  ex- 
pired, the  Board  of  Ordnance  was  desirous 
of  removing  the  buildings,  and  for  liberty  to 
do  so,  they  paid  to  the  master  a  sum  of 
5,000/.  And  a  question  arose  in  the  cause, 
whether  this  sum  was  to  be  brought  into 
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:coilnt  as  part  of  the  funds  of  the  charity, 
r  whether  the  transaction  was  to  be  cons- 
idered as  a  personal  deah'ng  with  the  mas- 
er,  who  might  derive  all  the  benefit  of  it. 

This  cause  was  first  heard  by  His  Honour 
the  Master  of  the  Rolls,  who  gave  the  fol- 
lowing judgment  on  the  18th  of  November 
1831. 

The  Master  op  the  Rolls. — This  ap- 
pears to  me  to  be  a  case  that  admits  of  very 
little  doubt.  It  is  truly  stated  that  this  is 
a  new  case,  and  it  does  not  occur  to  my 
recollection,  that  any  similar  case  has  ever 
been  brought  before  the  Court.  There  is 
no  doubt  here,  but  that  by  these  letters 
patent,  the  whole  revenues  of  this  property 
are  devoted  to  the  support  of  the  master 
and  the  poor  men ;  and  the  only  question 
is,  as  to  the  proportions  in  which  they  are 
to  take  the  benefit  of  these  revenues.  If 
there  had  been  no  alteration  in  the  value  of 
this  property,  there  would  have  been  no 
question,  for  the  letters  patent  prescribe 
the  particular  sums  that  are  to  be  received 
by  the  poor,  and  if,  therefore,  there  had  not 
been  a  change  and  improvement  in  these 
revenues,  they  must  have  remained  as  be- 
tween the  poor  and  the  master,  according 
to  the  terms  of  the  letters  patent.  There 
is,  however,  a  very  great  increase,  and  the 
letters  patent  not  having  expressly  provided 
for  the  increase,  the  contents  of  the  letters 
patent  must  be  examined  with  a  view  to  see 
upon  the  principles  disclosed  in  them  what 
must  have  been  the  intention  of  King  James, 
in  case  there  should  be  any  increase.  It  is 
said,  that  it  is  plain  on  these  letters  patent, 
that  it  was  the  intention  of  the  king,  that 
no  larger  sum  should  be  paid  to  these  poor 
men  than  fifty-two  shillings  a  year,  which 
is  about  a  shilling  a  week.  Now,  it  appears 
to  me  perfectly  plain,  that  that  was  not  the 
intention  of  the  king;  this  fifty-two  shillings, 
which  is  to  be  paid  to  these  poor  men,  was 
plainly  intended  by  the  king  as  a  sum  that 
should  be  sufficient  for  their  maintenance, 
if  they  were  wholly  incapable  of  working; 
and  it  was  the  object  of  these  letters  patent, 
to  give  to  these  poor  men  a  maintenance,  if 
they  were  incapable  of  working.  It  is  ex- 
pressly so  disclosed  in  the  letters  patent 
that  were  read :  if  they  were  capable  of 
doing  some  little  work,  the  letters  patent 
direct  they  shall  work  ;  but  they  admit  of 


the  appointment  of  men  who  were  totally 
incapable  of  working,  and  restrain  them 
from  begging  or  applying  otherwise  to  in- 
crease their  means  of  livelihood,  and  neces- 
sarily therefore  they  mean  to  provide  what 
shall  be  sufficient  for  their  whole  mainte- 
nance. These  letters  patent  expressly  pro- 
vide, that  the  master,  together  with  the 
Attorney  General  and  Solicitor  General, 
shall  from  time  to  time  make  statutes  and 
ordinances,  not  merely  for  the  government 
of  the  poor,  not  merely  for  the  purpose  of 
letting  the  property,  but  expressly  for  the 
disposition  of  the  goods,  possessions,  and 
revenues.  Have  they  not,  therefore,  now, 
the  power  to  make  that  disposition  accord- 
ing to  the  terms  of  this  charity  ?  And  can 
it  be  said  that  the  disposition  made  by  the 
letters  patent  was  intended  for  ever  to  re- 
main, the  king  having  expressly  given  this 
power  of  disposition  to  the  three  persona  I 
have  named  ?  I  am  of  opinion,  therefore, 
that  the  master,  and  the  Attorney  General 
and  Solicitor  General,  had,  under  these 
letters  patent,  power  to  alter  the  arrange- 
ment which  the  letters  patent  had  provided, 
whenever  in  their  discretion  it  should  appear 
to  be  necessary,  in  order  to  give  effect  to 
the  intention  of  the  king.  The  proper 
conrse,  undoubtedly  the  more  regular 
course,  would  have  been  to  have  made  the 
application  to  the  master,  the  Attorney 
General,  and  the  Solicitor  General,  to  make 
such  statutes  and  regulations.  It  has  been 
stated,  that  there  was  an  application  to  that 
effect.  This  Court,  however,  will  provide 
for  the  authority  which  these  letters  patent 
give  to  these  persons,  by  directing  a  schenu 
to  be  settled  by  the  Master,  with  thfe  appro 
bation  of  the  master,  the  Attorney  Genera' 
and  the  Solicitor  General,  according  to  tl 
provisions  of  the  letters  patent. 

The  only  remaining  point  is,  with  respc 
to  the  5,000/.  profit,  which  the  master  1 
made  by  dealing  with  the  Board  of  O 
nance.     It  is  said  that  this  is  to  be  c 
sidered  as  a  mere  personal  dealing,  and 
he  personally  is  to  take  the  profit, 
forgotten  that  the  rule  of  this  Court,  ap| 
to  all  cases,  is,  that  [{  a  party  mak 
dealing  in  the  character  of  trustee,  the  ' 
which  he  makes  of  it  is  not  to  be  i 
sonal  profit,  but  is  to  be  a  profit  f< 
benefit  of  that  trust  which  he  repn 
The  master  is  plainly  introduced  ir 


HILARY  TERM,  1833. 


CI 


deiliiig.  because  he  is  muter,  and  lo  that 
character  he  ia  a  trustee  of  the  revenue^  of 
this  charity.     He  must,  therefore,  account 
for  what  he  has  received  by  way  of  profit. 
Up  to  the  time  when  a  new  arrangement 
shall  be  settled  by  the  master,  with  the 
approbation  of  the  Attorney  General  and 
Solicitor  General,  the  master  will  be  enti- 
tled to  all  the  revenues  of  this  charity,  after 
paying  the  fifty- two  shillings  a  year  to  the 
poor ;  he  will  be  entitled,  therefore,  to  the 
income  of  that  sum,  derived  from  this  ar- 
rangement with  the  Ordnance  Office.    The 
capital  will  be  considered  as  property  ac- 
quired by  him  for  the  benefit  of  the  charity, 
and  the  future  disposition  of  it  will  he  part 
of  the  scheme  to  be  settled  by  the  Master. 

From  this  judgment  of  his  Honour,  the 
defendant  appealed ;  and  after  the  appeal 
had  been  heard,  by  the  Lord  Chancellor,  in 
Michaelmas  term,  1832,  he  considered  the 
point  to  be  of  so  much  importance,  that  he 
de&ired  it  might  be  argued  a  second  time  by 
one  counsel  on  each  side,  which  was  done 
on  tlie  13  th  of  January  1833,  by  Sir  Edward 
Sudden  for  the  Attorney  General,  and  A/r. 
Peptfs  for  the  appellant. 

Sir  Edward  Sugden, — This  case  depends 
on   the  construction  of  the  letters  patent. 
There  can  be  no  dispute  as  to  the   rule 
which  governs  such  cases — viz.  that  if  there 
be  a  general  dedication  of  land  expressly  to 
charitable  uses,  (although  the  amount  of 
sums  given  to  specific  objects  does  not  ex- 
haust the  whole  of  the  then  annual  value  of 
the  land,)  or,  if  the  amount  of  the  sums 
given   to  specific  objects  do  exhaust   the 
annual  value  of  the  land,  in  either  case,  if 
the  value  of  the  land  increase,  the  Court 
will  apply  the  wliole  to  charitable  purposes, 
eiilter  bj  augmenting  the  sums  given  to  the 
different  objects  in  the  proportions  already 
fixed,  or  by  seeking  out  other  objects,  on 
whom  the  increased  revenue  may  be  be- 
stowed.    There  is  a  collection  of  cases  in 
Dhke't  Charitable  Useg,  shewing  this  to  be 
the  principle  on  which  this  Court  acts. 

In  the  Thetford School  case  ( 1 ),  the  amount 
of  the  sums  given  to  the  different  objects 
equalled  the  annual  value  of  the  lands ;  but 
Uiis  is  not  like  that  case,  for  here  there  is 


not  an  exhaustion  of  all  the  rents  on  spe- 
cific objects,  but  there  is  evidently  a  general 
dedication  of  the  whole  to  charity,  there  can 
be  no  dispute  as  to  that ;  for,  at  all  events, 
the  corporation  (the  master  and  poor)  are 
entitled  to  the  whole,  subject  to  the  small 
allowance  to  the  five  poor  men. 

But  look  at  the  letters  patent.  The 
Thetford  School  case  decided,  that  if,  with- 
out express  words,  that  the  whole  is  to  go 
to  charity,  there  yet  is  an  actual  jrift  of  the 
wliole  revenue  to  particular  objects,  in  sums 
which  amount  to  the  whole  revenue ;  then, 
when  there  is  an  increase  of  the  revenue,  it 
shall  be  divided  among  the  different  objects 
pro])ortionally.  Now,  here,  there  is  no  gift 
to  the  master,  except  by  implication ;  and 
it  was  intended  by  the  letters  patent,  that 
when  there  should  be  an  increase  in  the  re- 
venues, there  should  be  a  scheme  for  the 
distribution  of  it. 

I  would  by  the  way  mention,  that  it  has 
been  the  habit  of  your  Lordship's  prede- 
cessors, in  such  cases  as  the  present,  in 
which  the  appf>intment  o^  the  master  lay 
with  the  Lord  Chancellor,  to  send  the  case 
to  the  Master  of  the  Rolls;  and  I  would, 
therefore,  suggest  that  your  Lordship  should 
affirm  his  Honour's  decision,  and  leave  the 
parties  to  carry  the  suit  elsewhere. 

Every  line  of  the  letters  patent  points  to 
the  construction  we  contend  for.  They 
recite  that  this  college  or  hospital  had  been 
established  by  Endo  Dapifer,  '*  for  the  ha- 
bitation of  lepers  and  infirm  persons ;" 
that,  it  had  been  endowed  with  lands  by 
divers  persons,  but  that  the  foundation  of 
the  hospital  had  been  held  not  to  be  good 
in  law ;  so  that  the  letters  patent  were  for 
the  purpose  of  confirming  the  foundation  of 
the  hospital  for  '*  the  habitation  of  lepers 
and  poor  persons."  This  object  of  the 
founder  is  now  perverted ;  the  poor  have 
no  enjoyment  of  it.  The  letters  patent 
then  go  on  to  shew,  tliat  their  leading  in- 
tention was,  to  provide  for  the  poor ;  to 
give  them  support,  relief,  and  maintenance. 
They  then  ordain  that  the  hospital  is  to 
consist  of  a  master  and  fixe  poor  men ;  and 
that  the  revenues  are  to  be  for  their  support 
and  maintenance :  there  is,  therefore,  a 
genera]  intention,  which,  according  to  The 
Attorney  General  v.  Arnold  (2),  disposes  of 
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all  the  rents,  for  the  support,  relief,  and 
maintenance  of  the  poor ;  they  are  to  re* 
ceive  fifty-two  shillings  per  annum,  which, 
at  the  time  of  these  letters  patent,  was  a 
sufficiency,  but,  now,  a  totally  insufficient 
allowance  for  their  maintenance.  Yet  this 
allowance  remains  the  same,  while  the  mas- 
ter is  in  the  receipt  of  a  large  income. 

The  letters  patent  next  proceed  to  form 
the  master  and  poor  into  a  corporation.  It 
is  not  immaterial  to  observe,  that  the  cor- 
poration is  to  consist  of  **  the  master  and 
poor."  The  poor,  therefore,  are  part  of 
the  corporation  ;  and  it  could  never  have 
been  the  intention  of  the  founder  that  they 
should  be  in  such  a  state  of  want  as  they 
must  be  in,* if  their  maintenance  were  to 
depend  on  this  pittance  from  the  hospital. 

The  clause  which  gives  to  the  master  the 
disposal  of  the  revenues,  is  no  dedication  to 
him  of  any  surplus,  for  there  must  be  rules 
made  for  the  proper  disposition  of  it:  when 
the  time  arrives  for  making  a  distribution, 
then  this  direction  will  come  into  play ;  and 
the  Court  will  compel  the  master  to  make 
proper  rules  for  the  disposition  of  the  in- 
creased revenues  of  the  estates.  There  is 
also  a  clause,  directing  that  all  the  income 
formerly  given,  as  well  as  what  might  there- 
after be  given,  should  be  expended  for  the 
support  of  the  "  master  and  poor,"  (and 
repairs,  &c.)  The  '*  master  and  poor"  are 
the  only  constituent  parts  of  the  corporation; 
the  founder  must  have  meant  them  to  be 
in  some  relative  situation  to  the  master; 
he  is  not  to  be  the  sole  object  of  the  cha- 
rity ;  the  sum  which  he  received  at  the  time 
when  the  hospital  was  founded,  bore  a  de- 
finite proportion  to  what  the  poor  received : 
that  proportion  should  be  observed  now ; 
whereas  the  poor  are  still  receiving  but 
their  fifty-two  shilhngs,  while  the  master's 
salary  has  enormously  increased. 

Afr.  Pepys,  contra. — In  Attorney  Gene- 
ral  Y.  Johnson{S),  Lord  Hardwicke  says  of 
the  earlier  decisions  in  such  cases,  that  the 
Courts  would  not  have  made  them,  if  the 
doctrine  of  resulting  trusts  to  the  heir-at- 
law  had  been  known ;  it  was  at  that  time 
supposed,  that  the  heir-at-law  was  out  of 
the  question.  This  case  is  similar  to  that, 
where  a  rent-charge  has  been  created,  at 
the  time  of  its  creation  co-equal  with  the 

(3)  Amb.  190. 


whole  rent  of  the  estate,  but  afterwards,  the 
rent  of  the  estate  becoming  doubled,  the 
heir-at-law  would  be  clearly  entitled  to  one- 
half.  The  cases  cited  on  the  other  side  are 
obsolete.  In  The  Attorney  General  v.  Bris* 
tol  Corporation  (4),  Lord  Eldon  drew  his 
conclusion  from  the  construction  of  the  in- 
strument itself.  If  property  be  given  to 
persons  subject  to  certain  charges,  when 
those  charges  have  been  satisfied,  are  they 
not  entitled  to  the  property  ?  There  can 
be  no  difference  whether  property  is  given 
to  A,  subject  to  legacies,  or  whether  the 
legacies  are  first  given  out  of  the  property, 
and  then  the  residue  given  to  A ;  so  here, 
it  is  the  same  thing,  whether  52t,  are 
given  to  each  of  the  poor  men,  and  the  reat 
to  the  master,  or  whether  the  property  is 
given  to  the  master  subject  to  this  charge. 
If  the  gift  be  to  the  master  subject  to  this 
charge,  that  is  the  case  of  The  Attorney 
General  v.  Bristol  Corporation;  if  it  be  a 
gift  to  the  poor  men,  and  the  residue  to  the 
master,  that  is  the  case  of  The  Attorney 
General  v.  the  Skinners*  Company  (5) :  take 
these  two  cases  together,  and  there  can  be 
no  dispute  as  to  the  construction  which  is 
now  to  be  put  on  these  letters  patent. 

[After  shortly  stating  the  scheme  of  the 
charity] — I  admit  that  the  corporation 
does  consist  of  the  master,  and  the  Awe 
poor  men ;  but  the  question,  who  compose 
the  corporation,  is  one  totally  distinct  from 
the  question,  who  are  entitled  to  the  funds 
of  the  charity.  The  master  is  master  not 
only  of  the  hospital,  but  also  of  the  pro- 
perty ;  there  is  at  present  no  other  minister 
belonging  to  the  parish  but  the  master  of 
this  hospital,  who  discharges  all  the  duties 
of  parish  priest ;  if,  therefore,  this  be  an 
ecclesiastical  endowment,  there  will  be  an 
end  of  the  question ;  this  Court  would  have 
no  jurisdiction:  but  1  do  not  argue  the 
point  to  this  extent,  I  merely  state  the  fact, 
that  there  is  no  other  priest ;  your  Lord« 
ship's  nomination  to  the  mastership  of  the 
hospital  puts  the  person  nominated  in  pos- 
session, as  vicar  or  perpetual  curate  of  the 
parish.  It  is,  moreover,  ordained  by  th« 
letters  patent,  that  the  poor  men  are  to  re- 
ceive their  allowance  **  through  the  hands 
of  the  master,  or  of  his  assignees,"  (he 
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thenfore  had  power  to  atsigii,)  which  is  a 
fuitber  confirmation,   that  he  was  to  be 
master,  having  the  possession  and  manage- 
ment of  the  revenues ;  that  the  property 
was    beneficially   vested   in  him,   though 
legally  in  the  corporation ;  and  that  this  is 
in  substance  for  the  benefit  of  the  master 
or  minister,  but  subject  to  these  charges. 
As  to  the  power  which  the  letters  patent 
give  the  master,  with  the  consent  of  the 
Attorney  and  Solicitor  General,  to  make 
*'  statutes  and  ordinances,"  this  does  not 
apply  to  the  revenue,  for  it  is  expressly 
stated   to  be,  "  touching  the  government, 
duties,  expulsion,  punishment,  order  and 
direction  of  the  master  and  poor  of  the 
paid    college."     This    circumstance    also 
should  be  borne  in  mind,  that  if  this  pro- 
perty had  fallen  short  of  the  amount  given 
to   the  poor,  the  poor  would  in  that  case 
take  the  whole ;  the  master  would  have 
nothing  :  as  in  the  case  of  legacies ;  if  the 
first  trust  is  to  be  paid  at  all  events,  the 
devisee  bears  all  the  loss  if  there  is  a  dimi- 
nution in  value,  and  must  also  receive  the 
benefit  if  there  is  an  increase. 

As  to  the  second  point,  Mr,  Pefnft  said, 

there  waa  a  difierence  between  a  person 

being  a  mere  trustee,  and  a  trustee  having 

also  an  interest,  which  his  Honour  seemed 

not  to  have  noticed  in  his  judgment.    The 

master  was  tenant  for  life  of  this  property, 

with  which,  therefore,  he  might  deal  in  any 

way  that  did  not  affect  his  duty  as  trustee. 

This  act  of  the  master  was  not  that  of  a 

tenant  for  life  committing  waste ;  the  lease 

was  perfectly  legal;  and  the  master  was 

entitled  to  all  the  benefit  which  he  had 

derived  under   the  agreement  with    the 

Board  of  Ordnance. 

Sir  E,  Sugden  replied. 

Tlie    Lord   Chancbllox.  —  This   case 
struck  me  to  be  of  sufficient  importance 
to  require  a  second  argument,  and  1  am 
now  to  state  the  result  of  the  best  attention 
1  have  been  able  to  give  to  it.     With  re- 
spect to  the  5000/.  arising  from  the  trans- 
action  with  the   barrack  department,  at 
the  hearing  of  the  motion  for  a  receiver,  I 
mclined  to  consider  it  as  a  windfall,  of 
which  the  master  might  avail  himself,  with- 
out carrying  it  to  the  charity  account;  but  I 
am  now  of  opinion,  that  the  corpus  of  that 
fund  is  part  of  the  foods  of  the  charity ; 


and  that  the  master  is  accountable  for  it 
as  trustee  for  the  charity,  having,  never- 
theless, a  right  to  a  share  of  the  nrofiu  of 
it,  as  long  as  be  is  incumbent  and  master. 
Without  going  into  particular  arguments,  I 
think  it  quite  sufficient  to  state  one  point 
which  1  have  no  doubt  was  the  ground  of 
the  decision  of  his  Honour  the  Master  of 
the  Rolls,  in  which  I  concur ;  namely,  that 
the  master,  having  made  property  which 
was  then  vested  in  the  charity,  the  subject 
of  that  treaty,  must  be  taken  to  have  been 
dealing  with  the  property  of  the  charity, 
and  to  be  a  trustee  for  whatever  benefit  is 
derived  therefrom  as  trustee  for  the  charity. 
But  the  other,  and  more  important  point, 
remains  to  be  disposed  of^  and  upon  that, 
viz.  with  respect  to  the  construction  of  the 
endowment,  and  the  right  under  the  en- 
dowment of  the  master,  and  of  five  poor 
men,  1  have  the  misfortune  to  diifer  from  his 
Honour  the  Master  of  the  Rolls. 

I'he  letters  patent  of  the  8th  of  James 
the  First,  is  the  instrument  which  may  be 
treated  as  the  government  charter  of  this 
foundation.  The  intention  is  there  stated 
to  be  for  the  relief  and  sustentation  of  a 
college  or  hospital,  and  of  the  master  and 
poor  to  be  maintained  in  the  same.  It 
then  goes  on  to  execute  this  intention :  thus, 
there  is  to  be  a  college  or  hospital  for  ever, 
consisting  of  one  master  and  five  paupers, 
the  master,  to  be  the  master  of  the  hospital, 
and  of  the  goods,  chattels,  lands,  tenements, 
rents,  and  other  hereditaments  of  the  hos- 
pital ;  and  there  are  to  be  five  paupers 
supported,  relieved,  and  maintained  in  the 
hospital :  and  then  it  states  how  they  are 
to  be  relieved, supported, and  maintained; 
viz.  they  are  to  have  and  receive  each  of 
them  through  the  hands  of  the  master  52f., 
to  be  paid  by  the  said  master  at  the  four 
usual  feasts:  then,  the  master  and  paupers 
are  incorporated  by  the  name  of  the  master 
and  poor  of  the  college;  and,  after  giving 
the  power  to  make  bye-laws  with  the  assent 
of  the  Attorney  and  Solicitor  General,  for 
the  order  and  disposition  of  the  charity 
estate,  the  letters  conclude  by  directing 
that  the  whole  of  the  estate  should  go  to 
the  support  of  the  master  and  poor, 
and  the  maintenance  and  repairing  of  the 
houses  and  possessions  of  the  hospital,  and 
not  otherwise. 

There  being  then  no  dispute  that  the 
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whole  is  given  to  the  charity,  the  question 
is,  whether  the  estate  is  given  to  the  body 
consisting  of  master  and  almsmen,  subject 
to  the  payment  of  52s,  or,  in  other  words, 
whether  the  surplus  shall  go  to  the  master, 
whose  share  is  not  fixed,  or  shall  go  between 
him  and  the  almsmen,  notwithstanding 
that  there  appears  an  intent  to  fix  a  limit 
to  the  a)msmen*s  share. 

Let  us  then  first  ask,  as  it  is  always  right 
to  do  where  no  fixed  rule  of  law  prevails, 
what  is  the  plain  and  natural  sense  of  such 
a  gift  ?  If  I  give  the  whole  of  an  estate, 
or  other  fundi  to  several  objects,  and  men- 
tion the  proportions  in  which  each  shall 
take,  no  difficulty  arises:  they  are  to  di- 
vide the  whole  in  these  proportions :  so,  if, 
without  expressly  stating  that  it  shall  be 
so  divided,  1  so  form  ^  a  gift  as  that  nc 
reasonable  doubt  can  be  entertained  of 
such  being  my  intention,  it  is  the  same 
thing.  One  most  important  indication  of 
this  intention  is,  when  particular  amounts 
are  given  to  particular  objects,  and  the 
whole  shares,  taken  together,  exhaust  the 
whole  fund,  this  is,  in  fact,  the  Thelford 
School  case :  supposing  the  gifl  there  had 
been  directly  to  the  objects  of  the  donor's 
bounty,  and  no  feoffees  had  been  inter- 
posed ;  for  as  that  case  stands,  the  question 
in  later  times  might  have  arisen  as  to  a  re- 
sulting trust.  This  appears  to  have  been 
the  opinion  of  Lord  Thurlow,  and  probably 
also  of  Lord  Eldon,  though  no  person 
speaks  more  confidently  and  positively  of 
the  rule  of  court,  than  Lord  Eldon  himself 
has  done  more  than  once,  particularly  in 
the  Bristol  case;  and  the  rule  is  not  to  be 
shaken.  The  observation  applies,  or  seems 
to  apply,  only  to  supposed  speculative  cases 
of  what  might  have  been  the  fate  of  that 
question,  had  the  question  arisen  when  the 
doctrine  of  resulting  trusts  had  become  bet- 
ter known  in  the  law :  but  suppose  that,  in- 
stead of  expressly  apportioning  the  whole, 
or  impliedly  exhausting  it,  I  give  a  fund  en- 
tirely to  one  body,  subject  to  certain  pay- 
ments to  other  parties,  these  can  only  take 
what  is  given,  as  a  charge;  and  the  surplus 
must  go  to  the  donee  of  the  fund,  unless 
there  be  circumstances  clearly  indicating 
a  contrary  intention.  Nor  is  there  any  par- 
ticular form  in  which  alone  the  one  object 
of  the  donor's  bounty  can  be  made  the  pri- 
mary or  principal  donee,  and  the  others 


only  the  secondary  donees,  or,  as  it  were, 
the  incumbrancers  upon  it.  If  the  gift  is 
of  the  whole  estate,  or  fund,  to  one,  and 
another  is  to  receive  so  much  a  year  out 
of  the  rents  and  profits,  that  clearly  gives 
the  surplus  to  the  first ;  then,  if  the  gift  is 
to  both,  but  so  as  one  shall  take  merely  so 
much,  is  not  this  in  substance  and  effect 
the  same  thing?  The  whole  is  given  to  both, 
not  in  fixed  proportions,  but  with  a  certain 
amount  to  the  one,  and  the  uncertain  resi- 
due to  the  other,  and  their  shares  ascer- 
tained, not  by  division,  but  by  subtraction. 
Now  if  you  examine  all  the  cases,  both 
those  to  which  I  shall  presently  refer,  and 
the  others  which  are  well  known, — those 
in  Ambler  of  The  Attorney  General  v. 
Johnson,  The  Attorney  General  y.  S parks  (fi). 
The  Attorney  General  v,  Arnold,  the  Coven- 
try case  in  Vernon(J\  and  in  Brown  (fi), 
and  that  of  the  Haberdashers*  Company  (9) ; 
— if  you  refer  to  all  those  cases,  you  will 
find  nothing  that  militates  against  this  plain 
and  natural  construction,  but  much  to  sup- 
port it ;  yet  the  case  I  have  put,  is  in  sob- 
stance  the  case  at  the  bar,  for  the  intention 
of  the  gift  is  for  the  relief  and  sustentation 
of  the  master  and  poor,  and  that  intention  is 
executed  by  erecting  a  college  or  hospital 
for  the  master  and  five  paupers,  the  mas- 
ter to  be  master  of  the  hospital,  and  of  the 
goods,  chattels,  and  lands  thereof,  (which 
distinction  further  aids  the  argument  on 
his  behalf,)  and  the  five  paupers  to  receive 
for  their  support,  relief,  and  maintenance, 
5%s.  each,  through  the  hands  of  the  master ; 
and  the  funds  received  to  go  to  the  sup- 
port of  the  master  and  paupers,  and  the 
repairs,  and  not  otherwise.  This  certainly 
is  at  least  a  gift  of  the  whole  to  the  master 
and  paupers  ;  the  amount  receivable  by 
the  latter  being  ascertained,  that  receivable 
by  the  former  unascertained ;  in  other 
words,  the  surplus,  after  paying  the  pau- 
pers and  repairs,  is  to  go  to  the  master. 

The  importance  of  the  question  not  only 
in  itself,  but  in  its  possible  consequences, 
induces  me  further  to  consider  the  authori- 
ties that  are  supposed  to  bear  on  the  sub- 
ject ;  and  the  examination  of  them  tends 
greatly  to  confirm  the  view  I  take  of  the 

(6)  Amb.  201. 
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neifard  School  eoie,  m  Lord  Coke's  Re- 
ports, proceeding,  as  it  does,  on  grounds 
which  are  verj  material  Co  be  considered 
here.      It  was  a  devise  of  land  to  trustees, 
lor  the   maintenance  of  a  preacher  four 
da3rs  in   the  year,  a  master,  and  usher  of 
the  school,  and  certain  poor ;  and  a  certain 
sum  was  griven  to  each  ;  that  is,  to  the 
preacher,  to  the  master,  to  the  usher,  and 
to  the  poor,  in  all,  amounting  to  35L  a  year, 
which    formed  the  whole  of  the  rents  and 
profits    of  the  lands  devised.     The  first 
consideration  of  the  Court,  therefore,  was, 
that,  the  whole  being  given  to  the  objects 
of  the  devisor's  bounty,  the  increase  of  the 
rents  and  profits  should  be  divided  amongst 
them  ;  and  that  the  sums  specified  by  the 
donor  should  be  taken  for  the  purpose  of 
ascertaining  the  proportions  to  be  received 
by    them.     Now,  the  circumstance  which 
raised  this  argument  is  not  to  be  found  in 
the  present  case ;  for  here,  one  only  of  the 
objects  has  a  sum  fixed,  and  the  donor  con- 
templated a  surplus  over  that,  and  disposed 
not  of  it ;  and  the  principal  reason  for  in- 
creasing the  shares  in  the  Thei/ord  School 
cose,  applies  here  to  increasing  the  master's 
share,  though  certainly  not  the  share  of  the 
five  paupers.     Lord  Coke  says,  (Ism  read- 
ing now  from  his  own  report,  which  is  dif- 
ferent in  a  very  material  respect,  from  the 
other  report  of  the  case  in  Duke,) — "  The 
resolution  is  grounded  on  evident  and  ap- 
parent   reason ;  for  as,   if  the  lands   had 
decreased  in  value,  thft  preacher,  school- 
master, &c,  and  poor  people,  should  lose ; 
so  when  the  lands  increase  in  value,  pari 
TtUkmCf  they  shall  gain."     Now,  how  is  it 
here  ?  If  the  rents  fall  down  to  1 S/.  (namely, 
five  times  52f.)  a  year,  the  paupers  have  it 
all,  and  the  master  has  nothing ;  therefore, 
by  the  argument  in  the  Thetford  School  case^ 
as  stated  in  Lord  Coke,  the  principal  ground 
of  the  resolution  is,  that  he  is  entitled  to  the 
surplus,   if  any.     Lord   Eldon  doubts,  if 
this,  any  more  than  any  other  rule  in  the 
Thetford  School  caset  be  the  sound  rule  of 
construction ;  but  he  admits  thst  the  case 
in  Coke  has  settled  it  as  law,  so  that  it  can- 
not be  disturbed  ;  and  he  admits  it  just  as 
much  to  be  settled,  ih  regard  to  this  princi- 
ple, as  to  the  other  principle  of  the  exhaus- 
tion of  the  fund.     The  case  in  which  Lord 
Eldon  so  treats  it,  is  The  Attorney  General 
V.  Mayor  of  Brutal^  where  he  states  that  no 
Niw  Sr.«fr3,lI.--CiiAKC. 


case  has  ever  gone  so  far  as  to  say,  that  if 
a  gift  of  land  take  notice  that  the  payments 
are  less  than  the  amount  of  the  rents,  the 
charity  is  entitled  to  the  surplus ;  and  he 
refers  to  the  case  of  The  Attorney  General 
V.  Arnold,  as  shewing,  that  "  If  1  give  land 
to  A.  for   charitable   purposes,  and   then 
give  sums  of  money  to  charities,  not  amount- 
ing to  the  whole  rents,  A.  is  a  trustee  of 
the  surplus  for  charitable  purposes,  to  be 
ascertained    by   sign    manual    or   by   this 
Court ;"  and  after  referring  to  these  points, 
he  supposes  A.  to  be  a  charitable  corpo- 
ration, and  then  asks,  "  Might  it  not  he 
argued,  that  the  gift  of  the  lands  to  A," 
(being  a  charitable  corporation,)  "  and  cer- 
tain payments  to  be  made  out  of  it,  would 
make  good  the  recital,*'  (and,  in  fact,  autho- 
rize the   present  construction ;)  '*  because 
one  charity  would  take  in  the  shape  of  land, 
and  another  in  the  shape  of  a  pecuniary  pay- 
ment ?*'  I  need  hardly  remark,  how  very  near 
the  case  here  put  by  Lord  Eldon  approaches 
to  the   present;    it  is  not  distinguishable 
from  it  in  principle.     There  is  no  doubt, 
that  the  opinion  intimated  in  the  words  I 
have  just  read,  must  have  extended  to  the 
view  I  have  taken  of  the  present  case  ;  and 
that  Lord  Eldon  would,  on  the  same  ground, 
have  thus  disposed  of  it ;  but  the  whole  of 
that  case  of  The  Attorney  General  v.  Mayor 
of  Bristol,  is  deserving  of  the  greatest  at- 
tention in  disposing  of  the  present  question. 
In  that  case,  there  was  a  gif^  of  money  to 
the  corporation  of  Bristol,  and  a  covenant 
by  that  corporation  (which  is,  in  effect,  a 
declaration  of  trust,)  to  purchase  land,  and 
to  pay  certain  sums  to  different  corporate 
bodies  in  rotation,  Bristol  itself  being  one ; 
and  the  question  was,  whether  the  corpo- 
ration of  Bristol  was  a  trustee  of  the  sur- 
plus rents  for  those  other  bodies?     Lord 
Eldon  delivered  a  most  elaborate  judgment, 
both  as  regards  the  particulars  of  the  case 
itself,  into  every  detail  of  wliich  he  very  mi- 
nutely went,  and  also  as  regards  the  prin- 
ciple of  the  case,  leaving  nothing,  I  believe, 
except  that  by  accident  he  had  not  looked  at 
the  report  of  the  leading  case,  the  Thetford 
School  case,  in  Lord  Cokeys  Reports ;  yet, 
even  in  dealing  with  the  imperfect  report  in 
Duke,  on  which  his  observations  were  ground- 
ed, (and  the  imperfection  relates  only  to  an 
obiter  dictum  of  Lord  Coke,)  he  evidently 
seises,  with  his  wonted  sagacity,  upon  the 
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error,  inasmuch  as  the  difference  of  opinion, 
which  he  expresses  in  the  form  of  a  query, 
clearly  applies  to  that  part  of  the  case  in 
which  there  is  a  discrepancy  between  the 
two  reports  ;  the  whole  of  his  reasoning  and 
remarks  are  important  in  their  bearing  on 
the  present  question ;  and  his  decision  ap- 
pears to  me  distinctly  to  support  the  view 
I  am  now  taking :  he  held,  the  corporation 
of  Bristol  was  not  a  trustee  of  the  surplus 
rents  for  the  other  corporations,  on  the 
ground  that  the  corporation  of  Bristol  itself 
was  "  a  material  and  prominent  object"  of 
the  donor's  bounty ;  and  that  the  case  fell 
within  the  range  of  those  cases,  in  which 
property  given  to  a  corporate  body  is 
subject  only  to  a  charge  imposed.  Who- 
ever reads  the  Bristol  case  attentively,  will 
perceive  there  were  several  matters  in  it 
opposed  to  this  construction,  which  do  not 
exist  in  the  present  case,  and  which,  never- 
theless, the  Court  there  got  over.  I  shall 
now  take  notice  of  a  passage  in  the  Thet^ 
ford  School  case,  which  has  been  more  than 
once  commented  upon,  in  questions  of  this 
kind,  and  has  been  referred  to  upon  the 
present  occasion.  It  was  said  that  the  re- 
solution concerns  the  colleges : — I  am  now 
reading  from  Lord  Coke — 

"  And  they  said,  that  this  case  concerned 
the  colleges  in  the  Universities  of  Cam- 
bridge and  Oxford,  and  other  colleges,  &c., 
for  in  ancient  time,  when  lands  were  of 
small  yearly  value,  (victuals  then  being 
cheap,)  and  were  given  for  the  maintenance 
of  poor  scholars,  &c.,  and  that  every  scholar 
should  have  Id.  or  1^.  a  day,  that  then 
such  small  allowance  was  competent,  in  re- 
spect of  the  price  of  victuals,  and  the  yearly 
yalue  of  the  land ;  and  now  the  price  of 
victuals  being  increased,  and  with  them  the 
annual  value  of  the  lands,  it  would  be  now 
injurious  to  allow  a  poor  scholar  Id.  or 
1^.  per  day,  which  cannot  keep  him,  and 
to  convert  the  residue  to  private  uses,  where, 
in  right,  the  whole  ought  to  be  employed 
to  the  maintenance  or  increase  (if  it  may 
be,)  of  such  works  of  piety  and  charity, 
which  the  founder  has  expressed,  and  no- 
thing to  any  private  use  ;  for  every  college 
IS  seised  m  jure  coUegii :  scilicet^  to  the  in- 
tent that  the  members  of  the  college,  ac- 
cording to  the  intent  of  the  founder,  should 
take  the  benefit,  and  that  nothing  should 
be  converted  to  private  uses." 


The  question  in  this  case  was  between 
the  objects  of  the  charity,  the  master, 
preacher,  usher,  and  poor  of  the  school,  and 
the  devisees ;  but  the  case  of  the  colleges, 
put  by  the  Judges,  as  it  is  stated  in  Lord 
Cokc*s  Reports^  seems  somewhat  different, 
and  is  as  if  the  right  were  given  to  the 
scholars  against  the  college;  and  I  am  con- 
firmed in  this  view  by  the  comment  which 
Lord  Eldon  has  given  on  the  corresponding 
part  of  Duke*8  Report,  for  he  says — 

'*  That  if  the  text  (see  the  text  in  Duke,) 
is  to  be  understood  thus,  that  where  pro- 
perty has  been  given  for  the  foundation  of 
a  college,  and  a  distribution  has  been  at  the 
same  time  made  of  all  the  rents  to  given 
members  of  that  college,  there  must  be  an 
increase,  as  the  times  require,  for  all  those 
persons  ;  of  that  there  can  be  no  doubt ;  but 
(unless  I  am  mistaken,)  there  are  many  cases 
to  be  found  in  both  the  universities,  where 
land  has  been  given  of  a  greater  value  than 
the  amount  of  the  charges  (which  have  been 
for  scholars,  exhibitioners,  and  so  on,)  upon 
that  land,  and  where,  in  ^oint  of  fact,  the 
enjoyment  has  been  this  :  the  charges  have 
been  made  good  from  time  to  time,  and  the 
surplus  has  been  taken  by  the  college  itself; 
and,  I  believe,  if  this  were  considered  an 
improper  application  of  their  funds,  it  would 
have  the  effect  of  disturbing  the  distribu- 
tion of  the  revenues  of  many  of  the  colleges 
in  both  universities." 

The  report  he  cites  is,  as  I  have  already 
stated,  that  in  Duke;  and  the  fuller  one  in  Lard 
Coke,  makes  it  much  more  doubtful  if  any 
thing  more  was  meant,  than  that  the  whole 
gift  should  go  for  public  or  collegiate  pur- 
poses, private  uses  being  repeatedly  put  in 
contrast  with  them,  three  times  in  Lord  Coke^ 
though  once  only  in  the  report  in  Duke* 
But  there  is  a  much  more  material  differ- 
ence between  the  two  reports ;  that  of  Duke 
puts  the  case  of  land  given  to  the  college 
and  scholars,  and  reports  Lord  Coke  to 
have  said,  the  case  concerned  all  colleges; 
"for  where  lands  were  given  (or  their  main- 
tenance, and  that  every  scholar  should  have 
!•}(/.  a  day,"  &c. ;  not  if  lands  were  given 
to  the  scholars,  but  if  lands  were  given  to  the 
maintenance  of  the  college,  and  every  scho- 
lar to  have  Ij^d.  a  day  ;  and  it  is  with  this 
statement  in  Duke,  that  Lord  Eldon  in  his 
doubt  is  dealing  with.  In  Lord  Coke  it  is, 
where  land  was  given  to  the  scholart^  noi 
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giren  io  ike  college  and  the  scholars.     The 
words  mre^  "  Where  hmds  were  given  for  the 
maintenance  of  poor  schohirs,  &c.,  and  that 
every  scholar  should  have  Id.  or  1^.   a 
day.**     This  is  a  very  different  thing  to  say, 
that  a  gift  of  land  to  maintain  poor  scholars, 
each  having  so  much  a  day,  (a  gift  to  them 
of  the  whole,)  entitles  them  to  the  surplus, 
and  that  a  gift  of  land  to  a  college  for  its 
maiDtenance,  and  that  each  scholar  should 
have  so  much,  will  also  entitle  the  scholar 
to  a  share  of  surplus,  ultra  the  fixed  sum. 
The   former  is,  in  truth,  exactly  the  Thet" 
ford,  School  cote ;  the  latter  is  a  case  not  to 
be    found  decided,  either  in  that  or  any 
other  c:ase.     The  former  is  the  plain  and 
defensible   proposition,  that  a  gifl  of  the 
whole  fund,  in  fixed  proportions,  to  differ- 
ent objects  of  the  charity,  vests  the  whole 
in  those  objects  in  such  proportions,  and 
excludes  the  trustees,  through  whose  in- 
strumentality tlie  charitable  purpose  is  to 
be    effected.     The  latter  is  a  proposition 
not  to  be  maintained  in  argument,  and  for 
which  no  authority  is  cited :  viz.  that  a  gift 
of  a  fund  to  certain  parties,  all  alike  objects 
of  charity,  and  specifying  what  sum  should 
be  given  to  some,  witJiout  restraining  others 
OT  establishing  a  proportion  amongst  them, 
entitles   those  wliose  shares  are  fixed,  to  a 
share  also  of  the  residue.     Had  the  words 
in  Lord  Coke  been  accurately  attended  to, 
it  never  could  have  been  supposed,  that  this 
doctrine  derived  any  countenance  from  that 
report;   but  we  may  further  observe,  that 
even  if  it  had  been  as  in  Duke^  and  as  com- 
mented upon,  and"  indeed  substantially  dis- 
sented from  by  Lord  Eldon,  though  in  the 
form  of  a  doubt,  it  is  no  decision  :  even  if 
it  were  as  there  stated,  it  is  only  an  o6i/er 
Hctum^  touching  the  possible  bearing  of  the 
resolution  in  the  case.     The  principal  case 
itself,  the  Theifotd  School  case,  most  clearly 
affords  no  countenance  whatever  to  the  doc- 
trine, in  either  way  in  which  the  report  is 
suted. 

It  renuiins  then  to  be  considered,  whe- 
Uier  there  be  any  other  circumstances  con- 
nected with  this  case,  which  entitles  us  to 
give  a  different  construction  to  the  grant. 
To  speculate  upon  intention,  which  may  be 
sopposed  to  have  existed,  respecting  the 
paupers,  inconsistent  with  the  precise  and 
defined  purpose  intimated  as  to  them,  in 
their  rdaiion  to  the  master  and  the  body 


of  which  thev  form  a  part,  would  be  ex- 
tremely unsafe,  and  would,  indeed,  lead  to 
no  satisfactory  result ;  such  topics,  on  the 
one  hand,  are  met  and  balanced  by  others, 
of  at  least  the  same  force  and  pertinency, 
such  as  the  situation  and  functions  of  the 
master,  both  in  the  hospital  and  in  the 
church.  But  there  is  one  particular,  which 
deserves  much  more  attention,  and  appears  to 
have  greatly  weighed  with  the  Court  below, 
vis.  the  power  given  to  make  bye-laws, 
with  the  assent  of  the  Attorney  or  Solicitor 
General,  for  the  ordering  and  disposing  of 
the  charity  estates.  I  am  of  opinion,  how- 
ever, tliat  this  does  not  alter  the  position  in 
which  the  case  is  left,  upon  the  construction 
of  the  rest  of  the  instrument.  First,  I  take 
it,  in  making  such  regulations,  it  must  be 
always  understood,  that  they  sliall  not  be 
inconsistent  with  the  body  of  the  rules  laid 
down  or  repugnant  to  them,  as  laid  down 
originally  in  the  governing  charter  —  the 
letters  patent  themselves ;  and  next,  no 
such  disposition,  as  it  is  contended  ought 
now  to  be  made  of  the  revenues,  has  ever 
been  made  under  the  power  referred  to ; 
and  therefore,  the  question  is,  whether  the 
parties  csn  be  compelled,  or  the  Court  is  to 
make  it  for  them  :  but  in  either  case,  it  can 
only  be,  if  the  provisions  of  the  donor  re- 
quired it.  It,  therefore,  seems  to  me,  this 
view  of  the  question  brings  us  back  to  the 
one  first  stated,  and  u|)on  which  the  whole 
really  turns.  It  is  impossible,  in  cases  of 
this  description,  to  lay  out  of  view  the  length 
of  time  during  which  a  certain  arrangement 
has  subsisted,  and  the  meaning  which  has 
been  given,  in  practice,  to  the  instrument  of 
foundation.  If,  indeed,  the  practice,  though 
of  centuries,  has  been  in  breach  of  reason, 
doubtless,  lapse  of  time  shall  not  be  any 
bar  ;  but  long  adverse  enjoyment  is  not  to 
be  thrown  out  of  view,  in  seeking  for  the 
true  construction  of  the  provisions,  under 
which  both  psrties  claim  ;  and  the  princi- 
ple of  distribution,  if  long  acquiesced  in  by 
all  the  objects  of  the  bounty,  from  whence 
the  fund  proceeds,  and  to  effectuate  which 
the  instrument  is  formed,  ought  not,  with- 
out manifest  injury,  to  be  disturbed ;  the 
rule,  from  contemporaneous  usage  and  long 
acquiescence,  extends  over  every  brand)  of 
the  law,  independent  of  their  connexion 
with  these  two  circumstances  of  limitation 
and  bar.     I  speak  not  now  of  the  course  of 
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dealing  with  charity  funds,  in  the  absence 
of  evidence  respecting  the  original  endow- 
ments, or,  in  plain  opposition  to  their  pro- 
visions ;  but,  when  the  endowment  is  forth- 
coming, its  construction  may  be  evidenced, 
by  adverting  to  the  long  uninterrupted  ac- 
quiescence. It  may  be  added,  that  in  all 
such  cases  of  contest  between  the  different 
objects  of  the  founder's  bounty,  the  proof 
seems  entirely  to  rest  upon  the  party  setting 
up  a  fixed  and  distinct  portion,  as  alone 
due  to  his  companions  in  the  charity,  he 
claiming  the  surplus  for  himself;  and  the 
exclusion  may  not  be  presumed  even  from 
usage,  but  the  usage  may  be  a  confirmation 
of  the  evidence,  which  the  instrument  itself 
affords  that  the  exclusion  was  intended.  I 
am,  therefore,  of  opinion,with  His  Honour 
the  Master  of  the  Rolls,  upon  the  second  of 
the  two  points,  as  to  the  distribution  or  dis- 
posal of  the  sum  received  under  the  bargain 
with  the  barrack  department  of  the  5,000/., 
in  respect  of  which  the  master  is  trustee  for 
the  charity  ;  but  I  differ  with  His  Honour, 
in  respect  of  the  other  branch  of  his  deci- 
sion, in  which  he  had  declared,  that  the 
other  objects  are  entitled,  rateably,  with  the 
master. 
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Next  of  kin,  Title  of- — Distribution  ofAs^ 
sets — Rights,  legal  and  equitable — InjunC" 
tion — Plene  administravit,  Plea  of,  at  law. 

Decree  of  a  court  of  equity  in  an  adminis' 
tration  suit,  does  not  establish  the  rights  of 
the  persons  claiming  as  next  of  kin. 

Distribution  of  assets  by  a  court  of  equity 
is  not  an  adjudication  of  the  right  to  those 
assets. 

After  a  suit  for  the  administration  of  the 
estate  of  an  intestate,  in  which  suit  the  next 
of  kin  had  been  ascertained  under  the  decree 
of  the  Court,  and  the  personal  estate  had 
been  distributed  among  the  supposed  next  of 
kin,  a  bill  was  fled  by  a  person  claiming  to 
be  the  sole  next  of  kin  of  the  intestate,  against 
the  alleged  next  of  kin,  to  have  the  decree  in 
the  former  suit  reversed,  and  the  shares  of 
the  personal  estate  which  had  been  distributed, 
paid  to  the  plaintiff: — Held,  tluU  the  decree 
in  such  suit  is  not  an  adjudication  of  the 


right;  and  that  the  persons  having  rectwed 
a  share  of  an  intestate* s  estate,  are  UabU  to 
refund  in  part  or  in  the  whole,  as  in  ike  ease 
of  creditors. 

Legal  and  equitable  rights  are  equalfy 
respected  in  equity,  and  are  equally  available, 

A  legal  aedilor  on  an  estate,  which  had 
been  distributed  under  the  direction  of  this 
Court,  would  be  restrained  by  injunction  from 
Siting  the  executor  or  administrator  in  a 
ciurt  of  law ; — and  semble,  that  a  plea  of 
plene  administravit  would  under  sveh  ctr- 
cumstances  be  a  good  plea. 

The  bill,  in  this  suit,  was  filed  in  order  to 
compel  persons  who  had  obtained  distribu- 
tion of  the  personal  estate  of  an  intestate, 
as  being  his  next  of  kin  at  the  time  of  his 
decease,  under  the  decree  of  the  Court,  in  a 
suit  instituted  for  administration  of  the  as* 
sets  of  the  intestate,  to  refund  their  shares 
in  favour  of  the  plaintiff,  who  claimed  to  be 
the  sole  next  of  kin. 

The  facts  of  this  case  were  as  follows: — 

David  Williams,  was  at* the  time  of  his 
death,  possessed  of  and  well  entitled  to  per- 
sonal estate  and  effects,  consisting  of  money 
and  securities  for  money,  household  goods 
and  furniture,  to  a  considerable  amount,  and 
died  in  the  year  1 828,  intestate,  leaving  the 
plaintiff,  Mary  Frowd,  (who  was  an  aged 
person,  and  very  illiterate  and  infirm,  and 
who  lived  in  a  small  obscure  village  in 
South  Wales,  some  miles  distant  from  the 
intestate,)  his  first  cousin  once  removed,  and 
only  next  of  kin,  him  surviving. 

Soon  after  the  death  of  David  Williams, 
Jane  Deere  Frowd,  the  wife  of  Edward 
Frowd,  who  were  two  of  the  defendants  in 
the  suit,  procured  letters  of  administration 
of  his  (lersonal  estate  and  effects  to  be 
granted  to  her,  and  possessed  herself  of  the 
estate  and  effects  of  David  Williams  to  a 
considerable  amount,  and  paid  all  his  funeral 
expenses  and  debts. 

On  the  22nd  day  of  February  1828. 
Ella  Church,  another  of  the  defendants  to 
this  suit,  who  claimed  to  be  one  of  the  next 
of  kin  of  the  intestate,  filed  her  bill  against 
the  defendants  Frowd  and  wife,  praying, 
that  the  assets  of  the  intestate  might  be  ad- 
ministered under  the  direction  of  the  Court, 
and  that  the  clear  residue  of  his  estate  and 
effects  might  be  ascertained,  and  that  the 
same  might  be  divided  between  her.  the  said 
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EUa  Church,  and  the  other  next  of  kio  of 
the  intestate. 

Oa  the  29th  of  Fehruary  1828,  the  cause 
of  Church  ▼.  Frofcd  came  on  to  be  heard 
by  consent;  and  an  order  was  thereupon 
made,  that  tlie  Master  in  rotation  sliould 
inquire  and  state  to  the  Court  who  was 
or  were  the  next  of  kin  of  the  intestate, 
HviQ^  at  the  time  of  his  death ;  and  that,  for 
that  purpose,  he  should  cause  the  usual  ad- 
▼ertisements  to  be  published  for  the  next  of 
kin  of  the  intestate,  living  at  the  time  of  his 
death,  or  their  representatives,  to  come  in 
before  him  and  make  out  their  claims ;  and 
that  he  should  fix  a  peremptory  day  for 
that  purpose;  and  that,  in  default  of  their 
so  coming  in,  they  should  be  excluded  the 
bene6t  of  the  said  decree. 

The  Master  made   his  general   report, 
bearing  date  the  6th  of  May  1 829,  whereby 
he  certi6ed,  that  he  had  caused  advertise- 
ments to  be  published  for  the  next  of  kin 
of  the  intestate,  to  come  in  before  him,  and 
make  out  their  claims,  by  a  peremptory  day 
fixed,  and  that  pursuant  to  such  advertise- 
menu,  the  said  Ella  Church,  Jane  Deere 
Frowd,  and  others,  had  come  in  and  made 
their  claims  before  him,  and  he  found  that 
Ella  Church,  Jane  Deere  Frowd,  and  seven 
other  persons,  named  in  his  report,  were 
the  only  next  of  kin  of  David  Williams,  the 
intestate,  living  at  the  time  of  his  decease, 
sad  that  tliey  were  all  then  living. 

This  report  was  confirmed ;  and   by  an 
order  made  on  the  hearing  of  the  cause,  on 
further  directions,  on  the  23rd  of  May  1 829, 
it  was  ordered,  that  the  Master  should  tax 
all  parties  their  costs,  and  should  apportion 
the  monies  to  arise  from  the  sale  of  a  cer- 
tain sum  of  3/.  per  cent,  bank  annuities 
therein  mentioned,  and  from  tlie  residue  of 
a  certain  sum  of  cash  therein  also  mentioned, 
after  providing  for  tlie  payment  of  such 
costs,  between  Ella  Church  and  the  other 
persons  who  appeared,  by  the  Master's  re- 
port, to  be  the  only  nine  next  of  kin  of  the 
intestate,  living  at  the  time  of  his  death. 

All  tlie  respective  shares  were  paid  to 
die  nine  persons  found  to  be  the  next  of  kin 
of  the  testator,  or  to  the  husbands  of  such 
of  them  as  were  married  women,  under  the 
several  orders  made  in  the  cause. 

The  plaintiff  suted  in  her  bill,  that,  till 
very  lately,  she  was  wholly  ignorant  of  any 
proceedings  having  been  instituted  by  Ella 


Church  against  Edward  Frowd  and  Jane 
Deere  his  wife,  and  of  the  orders  and  de- 
crees made  in  the  cause  of  Church  v.  Frowd, 

The  bill  prayed,  among  other  things,  that 
the  said  decree  and  decretal  orders  might 
be  reversed,  and  that  the  plaintiff  might  be 
decUred  to  be  entitled  to  the  whole  of  the 
personal  estate  of  the  intestate,  and  that  the 
defendant  might  be  decreed  to  pay  to  tlie 
plaintiff,  the  several  shares  allotted  and  paid 
to  them,  out  of  the  intestate's  estate  with 
interest. 

The  different  defendants  insisted  by  their 
answers,  tliat  the  said  decree  and  decretal 
orders  were  binding  on  the  plaintiff. 

Mr.  Pemberton  and  Mr,  Lynch,  for  the 
plaintiff. — The  precise  point  in  this  case 
has  never  yet  been  decided.  The  principle 
on  which  the  Court  proceeds  is,  that  no 
persons  can  lose  their  rights  except  by 
their  own  default ;  no  act  of  a  court  of  equity 
would  injure  a  person's  rights  where  there  has 
been  no  laches.  Unless  the  proposition  can 
be  supported,  that  it  is  essential  for  the 
purposes  of  society,  that  there  must  be  some 
final  proceedings  which  shall  be  a  bar  to  all 
rights,  and  that  under  every  state  of  cir- 
cumstances, the  distribution  by  the  order  of 
this  Court  is  final,  it  will  be  impossible  to 
support  the  defendant's  case ;  for,  here,  there 
are  no  circumstances  to  afford  presumption 
of  acquiescence  or  laches  on  the  part  of  the 
plaintiff.  It  cannot  be  argued,  that  the 
plaintiff  is  barred,  on  the  ground  of  length 
of  time,  for  the  bill  was  filed  within  three 
years  after  the  death  of  the  intestate ;  neither 
on  the  ground  of  notice,  can  any  case  be 
made,  unless  advertisements  are  to  be  held 
to  be  constructive  notice ;  if  this  were  so  in 
one  case,  it  would  be  so  in  all  cases ;  but  it 
is  not  so  in  case  of  legatees  or  creditors. 

If  the  fund  were  still  in  court,  I  submit, 
there  is  no  doubt,  we  should  be  entitled,  on 
proving  our  title,  to  have  it  paid,  in  spite  of 
the  decree  in  the  other  suit ;  this  point  is 
decided  by  the  cases  of  Gillespie  v.  AUx" 
ander  (1),  and  Greig  v.  Someroille  (2);  and 
the  only  question  is,  whether,  without  any 
charge  of  notice,  or  acquiescence,  or  laches, 
the  mere  fact  of  the  payment  of  the  money 
out  of  court,  will  conclude  us.  This,  I 
submit,  cannot   be  the  rule  of  a  court  of 

(1)  3  Rum.  Rep.  150. 
(S)  1  Russ.  &  MjflD«,  3S8, 
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equity,  while  equity  has  power  to  order 
money  improperly  paid  to  be  refunded, 
where  justice  requires  it. 

Mr.  Agar^  for  Frowd  and  his  wife. — This 
question  is  entirely  new ;  the  case  of  cre- 
ditors is  altogether  different.  A  creditor 
has  a  legal  right,  and  could  sue  the  execu* 
tors  and  recover  at  law,  unless  the  Court 
were  to  restrain  him  from  using  that  legal 
right;  and  therefore,  the  Court,  because  it 
restrains  his  legal  right,  will  do  for  him 
that  which  the  supposed  next  of  kin  can- 
not, on  the  same  grounds,  call  on  the  Court 
to  do.  The  case  of  Alexander  v.  Oillespie 
rather  favours  our  case  than  weakens  it ; 
there,  the  Court  would  not  permit  the  cre- 
ditor to  take  more  than  his  proportion  of 
his  legal  claim,  from  the  fund  remaining  in 
court ;  and  that  was  the  case  of  a  creditor 
having  a  better  right  than  those,  to  whose 
credit  the  money  stood  ;  and  tliere,  the  right 
of  the  party  was  insisted  on,  before  the 
money  was  parted  with.  In  Farrell  v. 
Srmth  (3),  the  Court  refused  relief  to  a  le- 
gatee, after  distribution  of  the  fund. 

The  Master  of  the  Rolls. — ^That  case 
only  decides,  that  the  Court  will  not  im- 
peach, or  open  again,  anything  which  has 
been  done  under  the  order  or  decree  of  the 
Court,  while  the  order  remains  unreversed. 

Mr»  Agar. — That  is  a  case  of  first  im- 
pression. By  the  8th  section  of  the  Sta- 
tute of  Distributions,  22  &  %$  Car.  2.  c.  10, 
the  next  of  kin  are  to  give  a  bond,  to  con- 
tribute towards  payment  of  any  debts  found 
due  after  distribution ;  and  the  decree  of 
the  Court  can  only  give  to  the  next  of  kin 
what  remains  af^er  the  creditors  have  been 
satisfied  ;  but  the  finding  of  the  Master,  as 
to  the  next  of  kin,  and  the  order  of  the 
Court  thereupon,  are  conclusive.  At  any 
rate,  the  right  mode  of  proceeding  for  the 
plaintiff  to  adopt,  would  be  to  apply  by  pe- 
tition for  leave  to  file  a  bill  of  review. 

Mr.  Bickerstethf  for  persons  not  parties 
to  the  suit,  but  who  came  in  to  make  out  their 
title  before  the  Master. — This  is  a  very  un- 
fortunate case,  whether  the  persons  to  whom 
the  money  has  been  paid,  be  held  liable  to 
the  plaintiff,  or  whether  the  plaintiff's  claim 
be  rejected.  This  is  not  the  case  of  a  spe- 
cific chattel,  which  might  be  recovered; 
but  it  is  an  attempt  to  recover  that  which 

(3)  f  Bill  &  Beat.  S$7. 


has  been  innocently  received  by  peraonsy 
under  the  order  of  this  Court,  and  which 
may  have  been  spent,  and  the  refunding  of 
which  may  be  the  means  of  casting  inno- 
cent persons  into  prison.  At  law,  no  money 
could  be  recovered  in  such  a  case ;  and  all 
that  a  court  of  equity  can  do,'  is  to  keep 
the  administrator  harmless,  he  having  acted 
with  the  sanction  of  the  Court,  and  leave 
the  parties  as  they  were.  It  never  can  be 
right,  that  after  a  claim  has  been  contested, 
and  fully  investigated,  and  established  in  a 
court  of  equity,  the  person  whose  claim  has 
been  thus  settled,  should  be  obliged  still  to 
hold  the  money  not  to  belong  to  him.  The 
money  may  have  been  erroneously  paid,  and 
there  may  be  an  appeal,  and  the  decision 
may  be  reversed,  and  every  prudent  person 
would  take  care  of  that,  and  provide  for  the 
chance  of  a  renewed  claim,  as  between  the 
parties ;  but  is  he  to  consider  that  he  is  open 
to  the  claims  of  other  persons  ?  I  do  not 
know  a  case,  of  a  creditor  coming  to  have 
money  refunded  after  distribution.  If  an 
executor  acts  on  his  own  responsibility, 
there,  the  person  obtains  property  under  a 
notion  of  right,  and  that  notion  is  contra- 
vened by  a  decision  against  him ;  but  where 
a  person,  in  consequence  of  the  official  acts 
of  the  Court  itself,  has  come  in  with  a  claim, 
and  has  established  that  claim,  according 
to  the  practice  of  the  court,  and  been  paid 
under  its  decree,  can  he  be  said  tlien  to 
have  only  a  notion  of  right?  The  conse- 
quences ought  to  be  considered,  lest  in 
redressing  one  wrong,  a  greater  injury  should 
be  committed.  I  put  tliis  on  the  ground 
of  the  solemn  adjudication  of  this  Court, 
and  insist,  that  a  party  called  on  to  put  her 
claim  forward,  and  having  established  her 
right  and  obtained  an  adjudication  in  her 
favour,  cannot  afterwards  be  called  qq  to 
refund. 

The  Master  of  the  Rolls. — I  am  sur-i 
prised  to  hear  this  stated  as  a  case  of  first 
impression.  It  is  a  case  as  clear  in  principle, 
and  as  well  established  by  precedents,  as 
any  case  which  comes  before  the  Court. 

The  personal  estate  of  an  intestate  is 
lialile,  in  the  first  place,  to  the  payment  of 
creditors,  and  what  remains  afler  the  debts 
are  satisfied,  is  to  be  distributed  among  the 
next  of  kin.  The  administrator  nwy  not 
know  who  are  the  creditors  of  the  intestate. 
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ir  ^rhmt  is  the  extent  of  his  liahilities,  nor 
10  are  his  next  of  kin ;  and  under  such 
rcnmstances,  he   may   feel   considerable 
Ql>anrassiDent  in  tlie  administration  of  the 
sets  ;   and  the  Court,  therefore,  assumes 
lurisdiction,  by  assisting  the  administrator. 
assumes  a  jurisdiction,  in  instituting  an 
quiry  for  the  administrator,  who  are  the 
reditors,  and  who  are  the  next  of  kin  ?  and 
tjJces  the  best  means  in  its  power  of  as- 
ertaining  these  facts,  by  causing  ad  vertise- 
lents  to  be  published  in  the  neighbour- 
ood  where  it  is  most  likely  that  persons 
nswering  the  descriptions  of  creditors  and 
lext  of  kin,  reside.    The  Court  does  the 
«st  it  can ;  hut  it  is  obvious,  that  there 
s  no  certainty  in  the  results  which  are  ob- 
ained :  there  may  still  be  creditors  ;  there 
nay  still  be  next  of  kin,  who  have  remained 
Kiiectly   ignorant  of  these   proceedings ; 
mwever^  it  is  convenient  for  the  admistra- 
lor  CO  have  the  assistance  of  this  Court ;  and 
it  is  but  justice,  that,  while  he  acts  under 
the  direction  of  the  Court,  he  should  be 
protected  by  it«     But  as  there  may  be  per- 
sons having  claims,  and  innocently  losing 
their  rights,  it  is  an  established  principle, 
that  persons  having  claims  on  the  assets, 
and  who  have  not  been  guilty  of  any  laches, 
and  who  for  want  of  notice,  bad  no  means 
of  coming  in  under  the  decree,  should  have 
the  assistance  of  the  Court  in  recovering 
the  amount  of  their  demands,  from  those 
who  have  received  the  property  under  the 
distribuiion.     It  is  admitted,  that  this  is 
perfecdy  clear,  with  respect  to  creditors. 
Does  not   the  same   principle  necessarily 
apply  to  legatees  and  next  of  kin  ?     The 
case  of  a  creditor  is  this :  he  does  not  put 
ia  his  claim  before  the  Master ;  but  after- 
wards, he  presents  himself  before  the  Court, 
sad  states  his  reason  for  not  having  come 
in  before ;  and  if  there  has  been  no  laches, 
and  no  want  of  diligence  on  his  part,  the 
Coort  grants  him  relief  by  sending  him 
haek  to  the  Master,  to  establish  his  claim, 
and  receive  satisfaction,  part  passu,  with 
dw  other  creditors.     This  is  the  case  of 
those  who  make  their  claim  before  distri- 
bution ;  but  if  the  distribution  of  the  assets, 
ander    the    direction   of  the   Court,   has 
taken  place,  then  the  principle  established 
by  the  decision  in  the  case  of  Giilespie  v. 
Alexander  applies.   That  case  decides  that 
a  ereditor  coming  in  innocently,  after  the 


assets  have  been  distributed,  may  receive 
satisfaction  for  his  claim  from  those  who 
have  been  paid.  This  I  take  to  be  the 
principle  on  which  that  case  was  decided  ; 
and  unless  it  was  decided  on  that  principle, 
I  cannot  find  any  principle  at  all  in  the 
decision,  nor  can  it  on  any  other  principle 
be  supported.  The  circumstances  of  that 
case  are  as  follows.  The  property  of  a 
testator  had  been  distributed  under  the 
order  of  the  Court.  One  of  the  legatees, 
who  took  a  portion  of  the  property,  was 
an  infant,  and  the  Court  had  directed  that 
the  property  of  the  infant  should  be  car- 
ried to  her  account,  which  is  the  same 
thing  as  if  it  had  been  paid  to  her.  After 
the  decree  had  been  made,  by  which  the 
Court  directed  that  the  residuary  personal 
estate  should  be  distributed,  a  fresh  cre- 
ditor, who  had  not  put  in-  a  claim  before, 
came  into  court,  and  presented  his  petition, 
praying  that  he  might  be  satisfied  his  debt 
out  of  the  fund  remaining  in  court,  part  of 
which  was  the  infant's  share  of  the  pro- 
perty. The  Judge,  I  think  it  was  Lord 
Lyndhurst,  gave  his  decision,  which  he 
established  on  the  principle  that  a  creditor 
is  never  too  late  to  claim  relief  in  a  court 
of  equity,  unless  there  has  been  laches  on 
his  part ;  and  he  directed  payment  of  the 
whole  debt  out  of  the  fund  in  court.  The 
question  came  on  afterwards  before  Lord 
Eldon,  on  a  petition  of  appeal  from  this 
decision,  and  he  took  a  distinction,  (which 
is  so  clear  that  it  needs  nothing  more  than 
to  be  stated,  in  order  to  be  understood 
and  admitted,)  that  the  claim  of  the  credi- 
tor is  against  the  residuary  estate,  and 
must,  therefore,  be  satisfied  out  of  the 
residuary  estate;  and  his  Lordship  con- 
sidered that  the  property  standing  to  the 
infant's  account,  in  the  hands  of  the  Court, 
was  as  much  her  property  as  were  the 
other  shares  of  the  residue,  which  had 
been  paid  over  to  the  other  legatees,  and 
which  were  then  in  their  pockets;  and  he 
admitted  that  the  whole  debt  must  be 
paid ;  but  he  only  gave  the  creditor,  out 
of  the  infant's  share,  such  proportion  of 
the  debt  claimed  by  him,  as  the  infant's 
share  of  the  residue  bore  to  the  rest  of  the 
shares  bequeathed  by  the  testator's  will, 
and  which  had  been  paid. 

The  result  of  that  decision  is,  that  the 
creditor  has  a  right  to  follow  the  assets 
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into  the  hands  of  those  among  whom  it 
has  been  distributed  under  the  sanction  of 
the  Court.  If  there  has  been  any  laches 
or  negligence  on  the  part  of  the  creditor, 
that  may  prevent  his  succeeding  in  an  ap* 
plication. 

It  has  been  said  that  this  case  is  totally 
different;  but  where  is  the  difference  ?  It 
is  said,  a  creditor  may  bring  an  action  at 
law  for  his  debt,  but  a  legatee,  or  one  of 
the  next  of  kin,  cannot  bring  an  action  ; 
their  rights,  however,  are  the  same  :  and 
roust  not  a  court  of  equity  give  the  same 
relief  where  there  is  a  valid  equitable 
right,  as  where  there  is  a  legal  right?  In  this 
court  the  rights  are  equal ;  and  if  a  legal 
creditor  come  here  for  relief,  why  may  not 
an  equitable  creditor,  as  a  legatee,  or  next 
of  kin,  come  on  the  same  ground  of  right  ? 
Besides,  it  is  a  mistake  to  say  that  a  legal 
creditor  may  enforce  his  right  in  a  court 
of  law  against  the  administrator,  and, 
therefore,  that  he  has  a  better  right  to 
come  here  than  an  equitable  creditor.  He 
would  be  stayed  from  proceeding  at  law 
against  the  administrator  by  the  injunction 
of  this  Court,  and  I  think  that  even  at  law 
a  plea  of  plene  administravU  would  be  a 
good  answer  to  any  creditor  suing  under 
such  circumslances.  It  is  impossible  to 
draw  any  distinction  in  the  principle, 
whether  the  case  be  one  of  a  creditor,  or 
legatee,  or  next  of  kin. 

It  has  been  said  that  this  is  a  case  of 
great  hardship.  It  is  a  case  of  great  in- 
convenience, I  admit,  and  may  be  one  of 
great  hardship.  It  was  also  said  that  this 
is  a  claim  set  up  against  a  litigated  and 
adjudicated  right ;  but  that  is  not  so ;  the 
rights  of  the  parties  here  have  not  been 
litigated.  An  inquiry  is  directed,  and  the 
best  means  are  used  for  obtaining  correct 
information  on  that  inquiry  ;  the  result  of 
that  inquiry  is  necessarily  an  imperfect 
result.  The  only  thing  we  give  the  par- 
ties is  a  mere  inquiry,  which  happens  in 
this  instance  to  have  failed,  and  this  chance 
of  its  failing  is  incident  to  its  very  nature. 
But  in  no  way  can  this  be  considered  a 
litigated  or  an  adjudicated  right.  The 
prayer  of  the  bill  must  be  granted  ;  and 
it  must  be  referred  to  the  Master  to  in- 
quire whether  the  plaintiff  is  the  sole  next 
of  kin,  or  one  of  the  next  of  kin,  of  the 
intestate ;  and  the  Master  is  to  be  at  li- 


berty to  state  special  circumstances  at  the 
request  of  any  of  the  parties,  as  he  shall 
think  fit. 


M 
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JENNINGS  P.  ELSTER. 


Administration  of  assets — Proof  of  debt 
in  equity, 

A  creditor  in  an  administration  suit,  where 
the  estate  of  the  deceased  debtor  nas  not  suffix 
cient  to  meet  his  debts,  proved  the  full  amount 
of  the  debt  before  tJie  Master,  The  Master^ 
by  his  report,  deducted  from  the  sum  proved 
by  the  creditor,  the  amount  of  certain  pay^ 
ments  which  had  been  made  to  the  creditor 
aliunde,  between  the  time  of  the  debt  proved^ 
and  the  making  of  the  report: — Held,  on 
exception  to  the  report,  that,  under  these  cir* 
cumstances,  a  debtor  can  only  receive  divi^ 
dends  on  the  sum  actually  due,  and  not  on 
the  debt  as  proved,  since  the  report  speaks 
from  its  date. 

In  this  case,  a  question  was  raised  upon 
exceptions  to  the  Master's  report,  under 
the  following  circumstances : — 

The  bili  was  filed  by  the  plaintiff*,  who 
was  a  creditor,  on  behalf  of  himself  and  all 
the  other  creditors  of  Agathus  Elster, 
deceased,  against  his  administrators,  with 
the  will  annexed,  for  payment  of  their 
debts,  and  an  account  of  the  personal  estate* 

The  usual  reference  was  ordered  to  the 
Master,  to  take  an  account  of  what  was 
due  to  the  plaintiff  and  other  creditors  of 
the  testator. 

Under  this  reference,  Messrs.  CunliflTe 
and  Brooks  came  in  and  proved  a  debt  of 
5,S59l,  Ss,,  in  respect  of  several  bills  and 
promissory  notes  which  had  been  discount- 
ed by  them  for  the  testator,  and  which  had 
been  dishonoured  when  they  became  doe ; 
and  the  Master,  by  the  schedule  to  his  re- 
port, found  that  the  total  amount  of  the 
principal  monies  secured  by  the  said  several 
bills  of  exchange,  with  interest  calculated 
thereon  to  the  time  of  the  proof,  was  6,077^ 
1 5s,  4c/.,  and  he  admitted  the  proof  to  that 
extent. 

After  this  claim  had  been  proved  and 
admitted,  and  before  the  Master  had  made 
his  report,  certain  sums,  amounting  toge- 


HILARY  TERM,  18d3. 


73 


tber  to  S,906^    14f«   4J.,   were  paid  to 
Messrs.  Cimlifie  &   Brooks,  in  respect  of 
chose  bills  by  which  the  actual  amount  doe 
to  tbem  from  the  testator's  estate,  at  the 
time  of  the  report  being  made,  was  reduced 
to  the  sum  of  3,171/.  If.,  and  the  Matter 
reported  the  latter  sum  to  be  due  to  Messrs. 
Cunlifie  and  Brooks.     To  this  report,  ex- 
ceptions were  taken.     The  first  exception 
iiia»isted,  that  the  Master  ought  not  to  liave 
deducted  the  said  sum  of  2,906/.  14#.  4(/., 
or  any  other  sum  from  the  said  sum  of 
B9O77L  I5s.  4d,f  the  amount  of  the  said 
proof  and  interest ;  and  the  second  excep- 
tiosi  was,  for  that  the  Master  found  and 
stated  that  the  exceptants  were  creditors  of 
A^mthus  Bister,  for  the  sum  of  3,171/.  Is, 
Ofaly^  whereas  he  ought  to  have  found  and 
certified  that  they  were  creditors  for  the 
full  sum  of  6,077/.  15f.  4i. 

There  were  many  other  creditors  simi- 
larly circumstanced  with  the  exceptants,  but 
they  agreed  to  be  guided  by  the  opinion  of 
the  Court  00  these  exceptions. 

Mr.  PamberUmf  and  Mr.  KmdenUyf  for 

the  exceptants. — At  tlie  time  of  the  proof 

of  their  debt,  Messrs.  Cunlifie  &  Brooks 

coald  swear  that  there  was  due  to  them  the 

whole  sum  claimed ;  and  if  this  were  a  case 

of  bankruptcy,  they  would  be  entitled  to 

receive  dividaids  to  the  whole  amount  of 

their  claim.     The  same  principle  applies 

here  as  in  bankruptcy — Greenwood  ▼.  TViy- 

<0r(l).     The  holders  of  these  bills  might 

have  sued  all  the  parties  for   the  whole 

amoont ;  and  it  is  on  the  general  principles 

of  justice  which  should  prevail  in  courts 

of  equity,  tliat  the  rule  is  established.     If 

the  testator  bad  not  been  insolvent  at  the 

time  of  his  decease,  no  question  would 

hsre  arisen;  but  the  question  arises  exactly 

as  in  the  case  of  bankruptcy,  and  must  be 

decided  on  the  principle  adopted  in  the 

Bankruptcy  Courts. 

Mr»  Rolfe  and  Mr.  fVigramf  for  the 
plaintiff: 

The  Mastsb.  of  thb  Rolls. — The  Mas- 
ter's report  speaks  from  the  date  of  the 
leport,  and  in  hia  repent  he  says,  *'  I  find," 
and  that  refers  to  the  time  of  making  the 
report. 

This  ease  does  not  tarn  on  the  general 


question  discussed  at  the  luir ;  hut  on  the 
question,  whether  the  Master's  report 
speaks  from  tlie  time  when  the  report  bears 
date.  The  usual  course  of  the  Master  in 
his  report  is  this :  after  stating  that  such  and 
such  debts  have  been  proved,  he  then  goes 
on  to  find  that  there  is  such  a  sum  and  iiw 
terest  "  now"  due  in  respect  of  the  debt ; 
and  there  is  no  doubt,  on  these  words,  that 
the  report  speaks  from  the  time  of  the 
date,  and  not  from  the  time  of  the  proof 
and  allowance  of  the  debt  by  the  Master. 

Take  the  case  of  a  mortgage  debt  due 
from  the  testator,  and  suppose  that  between 
the  time  of  the  allowance  of  the  debt  by 
the  Master,  and  the  date  of  the  report,  the 
estate  in  mortgage  is  sold,  and  the  mort- 
gagee is  paid,  must  the  Master  still  report 
the  debt  due?  The  exception  must  be 
overruled. 


V 

Jan 


.  C.     ") 

I.  81.  3 


ANTOKIO  DK  BOM  AN    T   OARBO- 
MBLL  V,  BKSSBLL. 


(1)  1  Rats,  ft  Myt  185. 
Nlw  ScaiKs,  11.— Chanc. 


Practice. — /Affidavit — Examination  of  wit' 
nesses  abroad. 

The  affidavit  m  iupport  of  a  motion  to 
examine  witnesses  abrcisd^  if  there  is  a  pritnd 
fscie  necessity  upon  the  till,  need  not  name 
the  witnesses,  nor  the  p<nnts  to  which  they 
are  to  be  examined. 

This  was  a  motion,  that  an  injunction 
which  had  been  issued  to  stay  proceedings 
at  law  against  the  plnintiff*,  might  be  ex- 
tended to  stay  the  trial  of  the  action  until 
the  defendant  should  put  in  his  answer  ; 
and  that  the  plaintiff*  might  be  at  liberty  to 
sue  out  one  or  more  commissions,  to  exa- 
mine witnesses  in  aid  of  his  defence  to  the 
action  at  law,  at  the  island  of  Terceira,  St. 
Michael's,  at  Nantes,  and  Belle  Isle,  and  at 
Oporto;  and  that  in  the  meantime,  and  until 
the  return  of  the  commission,  the  defendant 
might  be  restrained,  by  the  order  and  in- 
junction of  the  Court,  from  all  proceedings 
in  the  action. 

The  action  was  bronght  by  the  defen- 
dant to  recover  freight  and  other  monies 
due  in  respect  of  two  steam  vessels,  the 
Superb  and  the  Ramona,  by  virtue  of  two 
charter-parties,  entered  into  by  the  defen- 
dant on  behalf  of  the  Steam  Navigation 
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Company,  of  which  he  was  secretary,  by 
one  of  which  charter-parties,  dated  the 
14th  of  December  18dl,  the  Superb  was 
hired  for  a  month,  to  take  such  goods  as 
Carbonell  or  his  agents  should  send  on 
board,  with  Hberty  for  Carbonell  or  his 
agents,  by  notice  in  writing  to  the  master 
of  the  vessel,  finally  to  discharge  her  at 
Terceira,  or  at  any  other  safe  port,  not 
being  more  distant  from  the  port  of  London* 

Carbonell  had  refused  to  pay  the  freight, 
on  the  ground  that  the  captain  of  the  vessel 
had  committed  various  breaches  of  the 
charter-party,  in  taking  goods  which  he  was 
not  authorized  to  do  by  himself  or  his  agents. 

The  plaintiff  by  his  affidavit,  in  support 
of  tlie  motion,  stated,  that  the  matters  of 
fact  contained  in  his  bill,  and  which  consti- 
tuted his  defence  to  the  action,  took  place 
at  Terceira,  St.  Michael's,  Nantes,  Belle 
Isle,  and  Oporto;  and  that  he  had  several 
witnesses  to  examine,  who,  as  he  believed, 
resided  at  those  places;  and  that  he  could 
not  safely  proceed  to  trial  without  their 
testimony;  and  that  the  motion  was  not  for 
delay. 

The  motion  was  opposed  by  The  Attorney 
General  and  Mr,  Heathfitld^  on  the  grounds 
that  the  affidavit  neither  gave  the  names  of 
the  witnesses,  nor  stated  the  points  to  which 
they  were  to  be  examined,  and  cited  Men* 
dizabel  v.  Machado(\). 

The  Vice  Chancellor.  —  The  order 
which  his  Honour  the  present  Master  of 
the  Rolls,  then  Vice  Chancellor,  made  in 
Mendlzahel  v.  Machado,  on  the  9th  of  De- 
cember 1826,  was  upon  affidavit,  stating 
neither  the  names  of  the  witnesses,  nor  the 
points  to  which  they  were  to  be  examined ; 
afterwards,  by  an  order  of  the  10th  of  June 
1826,  he  discharged  his  former  order,  on 
the  ground,  not  that  the  names  of  the  wit- 
nesses were  wanting,  but  that  the  points  to 
which  they  were  to  be  examined,  were  not 
stated :  and  then,  upon  appeal  to  the  Lord 
Chancellor  (Eldon),  the  Vice  Cliancellor's 
order  of  the  10th  of  June  was  rescinded, 
and  the  order  of  the  9th  of  June  set  up. 
And  it  does  not  appear  that  Lord  Eldon 
required  a  statement,  in  the  affidavit,  of  the 
|K)ints  to  which  the  witnesses  were  to  be 


(1)  f  Sim.  &  S.  483;  i.  e.  «  Russ.  540 ;  4  Law 
Journ.  Chanc.  t4S. 


examined,  nor  their  names ;  but  he  looked 
only  at  the  fact,  that  there  were  points  in 
the  case  to  which  witnesses  should  be  exa* 
mined.  Now,  here,  the  vessels  were  char- 
tered to  take  such  goods  as  the  plaintiff  or 
his  agents  should  direct ;  the  captain  did 
take  goods  on  board,  but,  it  is  alleged,  not 
such  as  the  plaintilf  or  his  agents  directed : 
this  is  the  matter  in  dispute,  and  it  seems 
impossible  to  enter  into  the  facts  of  which 
this  bill  seeks  a  discovery,  without  exa- 
milling  witnesses  at  all  these  places ;  it 
appears  primd  facte  a  case  of  necessity ;  and 
the  affidavit  is  sufficient  without  the  names 
of  the  witnesses,  and  the  points  to  which 
they  are  to  be  examined. 


V.  C. 
Feb 


FORSTER  17.  EVANS. 


c.   -) 
.11.  > 

Satisfaction  of  Bond — Legacy, 


Legacy  held  noi  a  satisfaction  of  a  bond, 
given  by  a  father  on  his  daughter* s  marriage, 
to  secure  her  portion,  under  the  circumstances. 

Upon  the  marriage  of  Mrs.  Forster,  her 
father,  Thomas  Oldham,  paid  1,000/.  to 
her  husband,  as  a  marriage  portion,  and 
also  executed  a  bond  to  the  trustees  of 
her  marriage  settlement,  by  which  he  be- 
came bound  to  pay  to  them,  within  five 
years,  the  sum  of  3,000/.,  which  sum  was 
to  be  subject  to  certain  trusts,  declared 
respecting  the  same,  in  the  indenture  of  set- 
tlement, which  bore  even  date  with  the  bond, 
viz.  the  11th  of  April  1814. 

On  the  2Srd  of  May  1882,  Mr.  Oldham 
made  his  will,  by  which,  among  other  things, 
he  directed  a  sum  of  8,000/.  to  be  raised, 
and  '*  invested  upon  the  same  trusts,  for  the 
benefit  of  my  daughter  Anna  Maria  Forster, 
and  John  Forster,  and  their  issue,  as  by  the 
said  settlement  made  |)revious  to  and  in 
contemplation  of  the  marriage  of  the  said 
Anna  Maria  Forster,  with  the  said  John 
Forster,  her  present  husband,  are  express- 
ed and  declared  of  the  said  trust  monies, 
stocks,  funds,  and  securities,  comprised  in 
such  settlement." 

The  sum  of  8,000/.  which  had  been  se- 
cured by  the  aforesaid  bond,  was  never 
paid  by  Mr.  Oldham,  who,  however,  had 
continued  to  pay  interest  thereon,  up  to  the 
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time  of  his  death,  which  hafypened  in  Sep- 
tember 1832. 

The  executors  of  Mr.  Oldham  discharged, 
tbe  bond,  but,  refusing  to  pay  also  the  le- 
gacy, insisting,  that  it  had  been  given  in 
satisfaction  of  tlie  bond,  the  present  bill 
wu  Bled  against  them. 

They  put  in  a  general  demurrer  for  want 
of  equity,  %vhich 

The  Vice  Chancbllok  overruled,  observ- 
ing, that  there  was  nothing  on  the  face  of 
the  will  which  shewed  the  testator's  inten- 
tion to  be,  to  give  the  legacy  in  satisfaction 
of  the  bond. 


tliere  has  been  a  miscarriage  of  the  Master*! 
judgment ;  the  father  evidently  has  a  par- 
tiality, which  renders  him  un6t  for  the  office 
of  receiver. 


V.C. 

Feb 


C.      > 

,  I      y     BLAKBWAY  V.  BLAKE  WAY. 

Receiter, 


The  Cmtrt  frill  not  in  general,  an  minute 
circMnutanees^  inter/ere  mth  ike  Master's 
appointment  of  a  receiver,  but  on  principle 
wUl  do  so.  ^ 

This  was  a  motion  that  the  Master  might 
review  his  report,  and  might  appoint  some 
person  to  be  receiver  of  the  outstanding 
debts  of  a  partnership,  in  which  the  plain- 
liflf  and  defendant  (who  were  brothers)  had 
been  engaged,  instead  of  tlieir  father. 

The  partnership  had  been  dissolved 
through  a  quarrel  between  the  brothers; 
and  tlie  ground  of  the  motion  was,  that  the 
father  had  espoused  the  cause  of  the  defen- 
dant, and  several  letters  from  the  father 
were  read,  containing  expressions  hostile  to 
the  plaintiff. 

The  motion  was  opposed,  because  all 
parties  had  been  before  the  Master,  who 
had  made  his  report  with  knowledge  of  the 
drcnmstancea,  and  as  the  Master  was  an 
officer  of  the  Conrt,  in  whom  discretion  for 
sach  matters  was  vested,  the  report  ought 
tobecoofirmed — Tharpeyr.  Tharpe{l)\  but 

The  VicB  Chancellor  said,  that  though 
die  Court  would  not  on  minute  circum- 
stances interfere  with  the  Master's  discre- 
tioo,  io  the  appointment  of  a  receiver,  yet 
it   w31    do    so  on  principle;    and    here 

(1)  ]f  Ve8.S17. 


V.  C.      ") 

Feb    16       K     COLLBTOK  r.  GARTH. 

The  settlement  of  a  sum  of  money  on  a 
ari/e,  expressed  to  he  by  way  ofjmntwre,  and 
in  Hem  of  dower  and  thirds  at  common  law, 
will  not  exclude  the  wife  from  her  dittribulive 
share  of  the  undisposed  of  personal  estate  of 
her  husband. 

Testator  bequeathed  to  his  wife,  furniture, 
^c,  in  his  house,  A.  B.;  the  lease  of  the  house 
exjnred  before  his  death,  and  some  of  the, 
furniture  was  sold,  and  some  removed  lo 
C  D, : — Held,  that  the  widow  was  not  entitled 
to  what  remained. 

The  testator,  Mr.  Colleton,  on  his  mar- 
riage, had  settled  on  his  wife  an  annuity  of 
1,000/.  charged  upon  lands,  and  which  was 
expressed  to  be  by  way  of  jointure,  and  to 
be  in  lieu  of  dower  and  thirds  at  common 
law. 

One  question  in  the  cause  was,  whether 
tlie  widow  was  thereby  excluded  from  her 
distributive  share  in  the  undisposed  of  resi- 
due of  the  testator's  personal  estate. 

The  Attorney  General,  Mr,  James,  Mr, 
Pepys,  and  Mr,  Qirdlestone,  jun,,  for  the 
several  plaintiffs,  children  of  the  testator, 
cited  Walker  ▼.  Walker  (1),  where  Lord 
Hardwicke  is  reported  to  have  said,  "  There 
are  several  cases  where,  by  provision  of  the 
husband,  a  wife  may  be  barred  of  dower, 
as  out  of  personal  Cbtate,  if  so  framed  as  to 
im|)ort  a  jointure,  whether  expressed  or 
no ;" — Dacila  v.  Davila  (2),  Glover  v.  Bates 
(3),  Druce  v.  Denison  (4),  Garlhshore  v. 
Chalie  (5). 

The  VicB  Chancellor. — It  is  clear,  that 
dower  and  thirds,  at  common  law,  only  ap- 
ply to  lands ;  and  the  widow  is  entitled  to 
her  distributive  share  of  the  personal  estate. 


(t)  1  Vei.  55. 
(«)  «  Veni.7«4. 
(S)  1  Alk.  ^9, 
(4)6  Vet.  385. 
(/>)  JO  Vet  1. 
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Another  question  arose  in  the  cause  : — 

The  testator,  by  his  will,  had  bequeathed 
to  his  wife  the  lease  of  a  house  in  Baker 
Street,  and  the  furniture,  pictures,  plate,  &c. 
in  the  said  house  ;  the  lease  expired  before 
his  death,  and  upon  the  expiration  of  it, 
part  of  the  furniture,  &c.  was  sold,  and  of 
the  rest,  some  was  removed  to  his  house  in 
the  country,  and  part  to  another  house  in 
town,  where  his  widow  had  continued  to 
reside  after  his  death ;  and  the  question  was, 
what  the  widow  took  under  this  bequest. 

ATr.  Pepyi  argued,  that  the  widow  took 
nothing,  and  cited  Green  v.  Symondi  (6), 
where  a  testator,  by  his  will,  gave  all  his 
books  at  his  chambers  in  the  Temple,  and 
afterwards  removed  them  into  the  country ; 
and  the  Lord  Chancellor  held,  that  the  re- 
moval of  the  bonks  annulled  the  legacy, 
liecause  a  will  of  personalty  is  only  to  be 
construed  from  the  death  of  the  testator ; 
and  Heteliine  v.  Heteliine  (7). 

Sir  E.  Sugden^  contrii,  said,  a  distinc- 
tion must  be  taken,  where  the  testator  had 
acted  from  necessity,  and  where  not :  in 
Heseiiine  v.  Ihteltinef  there  was  no  neces- 
sity ;  the  removal  of  the  furniture  was  vo- 
luntary; but  not  so  here;  the  lease  had 
expired,  and  the  furniture  could  not  be  led 
in  the  house ;  and  in  CJiapman  v.  Hart  (8), 
Lord  Hardwicke  admitted  this  distinction. 

The  Vice  Chancbllok. — The  testator 
has  only  described  the  goods  as  those  in 
his  house  in  Baker  Street.  The  will,  as 
regards  the  personalty,  speaks  at  the  time  of 
his  deaih;  and  the  widow  is  not  entitled 
to  what  remains  of  the  furniture. 


V 
Mar 


.C.      > 
ir.  4.    3 


ROBINSON  V.  SMITH. 


Ptrsonal  Reprcsen  la  lives — Cvnsti  action, 

A  turn  of  money  given  to  a  hutband^  upon 
truti  to  pay  to  his  wife  the  proceeds  during 
her  life,  and,  in  defaull  of  her  appointment,  to 
jMiy  the  same  to  the  personal  representatives 
of  the  wife : — the  husband  a  mere  trtutee;  and 
has  no  beneficial  interest  in  the  fund. 


"^^   t  Brown.  C.C.  12^,  D. 


John  Walker  had  given,  by  his  will,  700/. 
to  Matthew  Smith,  upon  trust  that  he,  his 
executors  and  administrators,  should  invest 
and  pay  to  Sarah  Smith,  his  wife,  the  pro- 
ceeds thereof,  free  from  his  controul,  and 
after  her  death,  upon  trust  that  he,  his  exe« 
cutors  and  administrators,  should  pay  the 
proceeds  to  such  persons  as  Sarah  Smith 
should  by  deed  or  will  appoint,  and  in  de- 
fault of  appointment,  to  pay  the  same  to  the 
**  personal  representatives"  of  his  said  wife 
Sarah  Smith. 

The  wife  had  died  intestate,  and  with- 
out iiaving  made  any  appointment.  The 
question  in  the  cause  turned  on  the  con- 
struction of  the  words  "  personal  represen- 
tatives"— 

Mr,  Koe  contending,  that  the  next  of 
kin  were  entitled ;  the  testator  having  had 
no  intention  to  benefit  the  husband,  who 
was  a  mere  trustee. 

Mr.  Rolfe,  contra,  cited  Sabberton  ▼• 
Skeels{l),  where  "  personal  representatiTes 
was  held  to  mean  executors  and  adminis- 
trators;  and  said  there  was  a  difference 
when  the* case  arose  on  a  marriage  settle* 
ment,  and  on  a  will. 

The  VicB  Chancellor  said,  it  was  plain 
that  here  the  testator  intended  to  give  to  the 
husband,  and  his  executors  and  adminiatra* 
tors,  nothing  more  than  a  mere  trusteeships 
and  he  was  of  necessity  excluded  from  any 
beneficial  interest  in  the  fund. 


$» 


M.R.     > 
Mar.  4.    i 


Discretion — Power, 


BBLLIS  V,  TOOTH. 


A  trust  "  to  levy  and  raise  any  sum  cr 
sums  not  exceeding  2,500^,  as  tht  trustees 
shall  think  Jit,  for  the  purpose  of  forming  a 
capital  to  enable  B,  to  commence  business,*'  is 
a  discretion  which  the  Court  cannot  exercise^ 
and  which  cannot  be  taken  advantage  of  ty 
creditors  on  the  insolvency  of  B, 

The  question  in  this  cause,  which  was  a 
suit  instituted  by  Elizabeth  Bellis,  the  wife 
of  William  Andrew  Bellis,  a  discharged  in- 
solvent debtor,  against  the  trustees  of  the 


4 
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eulement,  and   tlie  anigoees  of  the  insol* 
'cn&'s  estate,  and  others,  trose  under  a  set- 
lenient     made    after  marriage,  by  which 
IV^illiam  Andrew  Bellis,  in  pursuance  of  an 
>rder  of  the  High  Court  of  Chancery,  and 
in  consideration  of  marriage,  and  of  a  set- 
tlement   thereinafter  made,  of  a    certain 
sum  of  stock  by  the  pUiintiff*s  father,  did 
assign  all  his  right  and  interest  in  certain 
shares,  monies,  and  premises  therein  de- 
scribed, to  the  defendants  Tooth  and  John- 
son,   tlieir   executors,  administrators,  and 
assigns,  upon  trust  that  they,  the  said  Tooth 
and  Johnson,  and  the  survivor  of  them,  and 
the    executors  or  administrators  of  such 
stirrivor,  slioold  by  and  out  of  the  said 
shares,    monies,  and   premises,    levy   and 
raise     as   soon   as  conveniently  miffht   be 
after  the  execution  of  the  deed  of  settlement 
tlie  clear  sum  of  500/.,  and  should  pay  the 
same  to   William  Andrew  Bellis,  his  exe- 
cutors, administrators,  and  assigns,  as  an 
outfit  on  liis  said  marriage  with  the  plain- 
tiff; and  also  levy  and  raise  any  sum  or 
sQins  not  exceeding  the  sum  of  2^500/.,  as 
they  the  then  trustees,  or  the  survivor  of 
them,  hia  executors  or  administrators,  or 
other  the  trustees  or  trustee  for  the  time 
being,  should   think  fit,  for  the  purpose  of 
ibrming  a  capital  to  enable  the  said  William 
Andrew  Bellis  to  commence  business,  and, 
^nfaf}ect   as  aforesaid,  should  during    the 
life  of  the  said  William  Andrew  Bellis,  or 
imtil  he  should  become  bankrupt,  or  take 
tlie  benefit  of  any  act  made  for  the  relief  of 
insolvent  debtors,  or  should  enter  into  a 
deed    of   composition    with   his   creditors, 
wrbereby  all  or  a  greater  part  of  the  estate 
and  effects  of  the  said   William  Andrew 
Bellia  should  be  assigned  for  the  benefit  of 
his  creditors,  pay  the  dividends,  interest, 
and  annual   produce  of  the  said  shares, 
sMmiea,  and   premises  to,  and  permit  the 
same  to  be  received  by,  the  said  William 
Andrew  Bellis,  and  his  aasigns ;  and  from 
aod  after  the  decease  of  the  said  William 
Andrew  Bellis,  or  his  bankruptcy,  or  taking 
the  benefit  of  the  Insolvent  Debtors  Act, 
or  compounding  with  his  creditors  as  afore* 
said,  should  pay  the  said    dividends,  in- 
terest, and  annual  produce  to  the  said  plain- 
tiff, during  the  term  of  her  natural  life,  or 
aatil  her  marriage  again,  after  the  decease 
of  the  said  William  Andrew  Bellis,  for  her 
separate  use,  in  manner  therein  mentioned. 


to  be  applied  by  her,  at  her  discretion,  for 
the  maintenance,  benefit,  and  advantage  of 
herself,  and  of  any  issue  she  might  have  by 
the  said  William  Andrew  Bellis  during  their 
respective  minorities. 

William  Andrew  Bellis  was  arrested,  and 
took  the  benefit  of  the  Insolvent  Debtors 
Act. 

The  sum  of  500^  waa  raised  under  the 
trusts  of  the  settlement,  but  the  sum  of 
2,500/.  directed  to  be  raised  and  levied  for 
the  purpose  of  enabling  William  Andrew 
Bellis  to  commence  business,  was  never 
levied  and  raised  pursuant  to  the  trusts  of 
the  indenture  of  settlement. 

Mr,  Bickerstethf  for  the  defendants,  the 
assignees  of  the  insolvent's  estate. — The 
creditors  are  entitled  to  all  the  pro|)erty 
which  the  insolvent  could  claim ;  and  it 
appears  that  the  insolvent  had  a  right  to 
call  on  the  trustees  to  raise  a  sum  for  the 
purpose  of  enabling  liim  to  form  a  capital  to 
commence  business,  and  his  creditors  have 
a  right  to  this  capital.  The  discretion  of  the 
trustees  is  not  an  absolute  discretion ;  the 
purposes  are  clearly  laid  down ;  and,  under 
the  circumstances,  the  question  is,  whether 
the  creditors  may  not  call  on  the  trustees 
to  raise  the  whole  sum. 

The  Mastbb  or  the  Rolm. — I  think 
not.  The  power  cannot  now  be  exercised. 
The  insolvent  could  have  no  interest  under 
that  power,  till  the  discretion  given  to  the 
trustees  had  been  exercised,  and  by  that 
discretion  tlie  insolvent's  right  is  ascertained 
and  limited.  The  trustees  have  not  acted, 
and  the  Court  cannot  exercise  a  discretion- 
ary power  given  to  other  persons. 


M.R. 
Mar 
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ABUNDELL  V,  ABUMDELL. 


Intention,  General  and  Particular — 
Conitntctian  of  Deed. 

Lands  subject  to  a  jointure  rent^charge 
were  sold  with  consent  of  the  jointress,  and 
part  of  the  purchase^numey  invested  in  navy 
5  per  cent,  stock  to  satisfy  the  jointure;  and 
the  jointress  in  the  declaration  ^  trust  of  that 
stock,  agreed  to  accept  the  dividends  on  that 
stock  "  IS  full  discharge  or  satisfaction  of 
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her  jointure  rent-charge:^* — Held,  that  this 
was  a  particular  intention,  which  was  to  give 
way  to  the  general  intention  expressed  in 
other  parts  0/ the  deed,  that  she  should  receive 
her  jointure. 

By  an  indenture  bearing  date  the  £2nd  of 
February  1811,  being  a  deed  of  settlement 
and  of  family  arrangement  for  liquidating 
the  debts  of  the  then  late  Lord  Arundell, 
and  for  settling  certain  estates  subject 
to  the  said  debts,  it  was  provided  and 
agreed,  among  other  things,  that  certain 
estates  therein  particidarly  described,  the 
property  of  the  late  and  present  Lord 
Arundell,  should,  (subject  as  to  certain 
estates  called  the  Ashcombe  and  Tol- 
lard  Royal  Estates,  to  the  power  of  join- 
turing thereinafter  agreed  to  be  given  to 
James  Everard,  then  Lord  Arundell,  in 
favour  of  Mary,  now  Dowager  Lady 
Arundell,  his  wife,  the  plaintiff  in  this 
cause,)  be  sold  by  the  said  James  Everard, 
then  Lord  Arundell,  and  James  Everard, 
now  Lord  Arundell ;  and  that  the  monies  to 
arise  from  such  sale  should  be  applied  for 
the  purpose  of  discharging  all  the  remain^ 
ing  debts  and  incumbrances,  if  any,  of 
Henry,  the  then  late  Lord  Arundell ;  and 
it  was  agreed,  that  the  estates  remaining 
unsold  afler  answering  the  purposes  afore- 
said should  be  settled,  subject  nevertheless 
to  a  certain  term  of  1,000  years,  to  the  use 
of  James  Everard,  then  Lord  Arundell,  for 
life ;  with  remainder  to  the  use  of  trustees 
for  his  life,  to  preserve  contingent  remain- 
ders ;  with  remainder  to  the  use  of  James 
Everard,  now  Lord  Arundell,  for  his  life, 
and,  after  his  decease,  to  the  use  of  his  first 
and  other  sons  in  tail  male,  with  divers 
remainders  over ;  and  amongst  other  powers 
and  provisions  directed  and  agreed  to  be 
inserted  in  such  intended  settlement,  it  was 
agreed  and  declared,  that  there  should  be 
contained  therein  a  proviso  or  agreement, 
that  it  should  be  lawful  for  the  said  James 
Everard,  then  Lord  Arundell,  by  any  in- 
strument or  instruments  in  writing,  with 
or  without  power  of  revocation,  or  by  his 
will,  to  limit  or  appoint  to,  or  to  the  use  of, 
or  in  trust  for  plaintiff  his  then  wife,  or 
any  woman  or  women  whom  he  from  time 
to  time  should  marry,  for  the  life  or  lives 
of  his  said  wife,  or  of  such  woman  or  women, 
for  her  or  their  jointure  or  jointures  in 


bar,  or  without  being  in  bar,  of  her  and 
their  dower,  any  annual  sum  or  sums 
not  exceeding  in  the  whole  the  clear 
annual  sum  of  800/.,  to  be  issuing  out  of, 
and  charged  and  chargeable  upon,  all  or 
any  part  of  the  said  hereditaments  thereby 
directed  to  be  settled  as  aforesaid,  being 
the  said  Ashcombe  and  Tollard  Royal 
Estates ;  with  such  powers  and  remedies 
by  distress  and  entry  upon  and  detention 
of  the  possession  and  perception  of  the 
rents  and  profits  of  the  same  heredita- 
ments, and  such  term  or  terms  of  years 
therein,  for  the  better  securing  the  due 
payment  thereof  respectively,  as  the  said 
James  Everard,  then  Lord  Arundell,  should 
think  fit ;  and  such  appointment  to  take 
effect  immediately  after  and  by  way  of 
remainder  expectant  on  the  determination 
of  the  estate  thereby  directed  to  be  limited 
to  the  said  James  Everard,  then  Lord 
Arundell,  as  aforesaid ;  but  that  all  or  any 
part  of  the  yearly  rent-charge  to  be  so  ap- 
pointed in  favour  of  the  plaintiff,  should 
be  deemed  in  satisfaction  of  any  jointure 
then  limited  or  agreed  to  be  limited  to  her 
out  of  all  or  any  of  the  estates  thereinbefore 
agreed  to  be  sold  or  settled  by  the  said 
James  Everard,  then  Lord  Arundell,  and 
James  Everard,  now  Lord  Arundell,  or 
either  of  them. 

By  indentures  of  lease  and  release  bear- 
ing date  the  13th  and  14th  of  May  1812, 
the  said  James  Everard,  then  Lord  Arun- 
dell, by  virtue  of  the  power  given  him  by 
the  said  indenture  of  the  ft2nd  of  February 
1811,  did  limit  and  appoint  unto  certain 
trustees  therein  named,  in  trust  for  the 
plaintiff  and  her  assigns  during  her  life,  in 
case  she  should  survive  him,  one  annual 
sum  or  yearly  rent-charge  of  800/.  to  be 
chargeable  upon  and  yearly  issuing  and 
payable  out  of  the  said  Ashcombe  and 
Tollard  Royal  Estates,  with  the  usual 
powers  of  distress  and  entry  for  the  reco- 
very of  the  same  when  in  arrear ;  and,  in. 
further  pursuance  of  the  said  power,  the 
said  James  Everard,  then  Lord  ArundeU, 
did  limit  and  appoint  the  said  estates 
charged  with  the  said  sum  of  800/.  a  year 
to  trustees,  for  the  term  of  200  years,  in 
trust  for  securing,  raising,  and  paying  the 
said  annuity  or  yearly  rent-charge  of  8002, 
out  of  the  rents  and  profits  thereof,  or  by 
demising,  leasing,  selling,  or  mortgaging 
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sftme  as  therein  particularly  men- 
led. 

i*he  said  James  Everard,  Lord  Arundell, 
1»  leaving  the  plaintiff,  his  widow,  him 
v^ivin^ ;  and  apon  that  event  happening, 

became  entitled  to  her  jointure  of  800/. 
X  became  necessary  that  the  Ashcomhe 
L  Tollard  Royal  Estates  should  he  sold, 

tbe  purpose  of  liquidating  the  debts,  the 
rment  whereof  was  provided  for  by  the 
d  indenture  of  the  S2nd  of  February 
11,  and  accordingly,  on  different  occa- 
Ds,  in  the  years  1819  and  1820,  those 
aites  were  sold,  and  the  plaintiff  con- 
rred  in  such  sales  for  the  purpose  of 
leasing  the  estates  from  the  said  yearly 
m    of  8001.,  and  of  conveying  the  same 

tbe  respective  purchasers  thereof,  free 
Dm  all  claim  on  account  of  the  said  join- 


Part  of  the  monies  produced  by  these 
les  was  invested  in  the  purchase  of 
Lvy  5  per  cent,  bank  annuities,  until  a  sum 
r  16,000/.  1«.  lOd.  had  been  set  apart,  and 
lat  sum  was  invested  in  the  joint  names 
fEdward  Jemingham,  James  Humphreys, 
ibd  Rons  Dotten,  and  Jonathan  Brun- 
rett,  as  trustees  for  the  plaintiff,  for  the 
orpose  of  answering  the  said  jointure 
ent-cbarge  of  800/.  ;  and  by  an  indenture 
caring  date  the  Slst  of  August  1820,  and 
oade  between  the  said  Edward  Jcrning- 
uun,  James  Humphreys,  Abel  Rous  Dot- 
en,  and  Jonathan  Brundett  of  the  first  part, 
he  said  James  Everard,  Lord  Arundell,  of 
he  second  part,  and  plaintiff  of  the  third 
part,  reciting  the  several  conveyances  of 
Jie  Ashcomhe  and  Tollard  Royal  Estates, 
in  all  which  conveyances  it  was  recited, 
that  the  sum  set  apart  for  purchasing  five 
per  cent,  annuities  was  intended  to  be  so 
invested  in  order  to  secure  part  of  the  said 
jmnCure  rent-charge  of  800/.,  and  that  the 
bads  conveyed  by  such  indentures  respec- 
ti?ely,  were  agreed  to  be  discharged  from 
the  said  rent-charge,  in  consideration  of  a 
sum,  part  of  the  produce  of  the  sale,  being 
agreed  and  intended  to  be  invested  in  part 
tttisfaction  of  the  said  jointure  rent-charge ; 
it  was  witnessed  and  declared,  that  the 
aid  Edward  Jemingham,  James  Hum- 
fhieya,  Abel  Rous  Dotten,  and  Jonathan 
Bmiidrett,  their  executors  and  administra- 
tDn,ihoald  stand  possessed  of  the  said  ag- 
gregate sum  of  ir>,000/.  Is,  lOd.  5  per  cent. 


navy  bank  annuities,  so  transferred  into 
and  standing  in  their  names  as  aforesaid, 
upon  the  trusts  following — that  is  to  say, 
upon  trust,  during  the  life  of  the  plaintiff, 
to  pay,  apply,  and  dispose  of  the  dividends 
and  annual  produce  thereof,  when  and  as 
the  same  should  become  due  unto,  or  to  au- 
thorize the  same  to  be  received  by  the  plain- 
tiff, for  and  during  her  natural  life,  in  fidl 
discharge  or  satisfaction,  as  she  did  thereby 
agree  to  accept  the  same,  of  her  said  join- 
ture rent-charge  of  800/. ;  and  upon  further 
trust  to  pay  to  the  executors  or  adminis- 
trators of  the  plaintiff,  in  case  of  her  death, 
either  between  the  feast  days  of  Lady-day 
and  Midsummer-day,  or  between  the  feast 
days  of  Michaelmas-day  and  Christmas- 
day,  so  much  and  such  proportion  of  tlie 
said  dividends  ancl  annual  produce  as 
would  be  equivalent  to  one  quarterly  pay- 
ment of  the  said  jointure  rent-charge  of 
800/. ;  and  from  and  immediately  afler  the 
decease  of  the  plaintiff,  and  full  payment 
of  the  same  yearly  rent-charge,  and  all 
arrears  thereof,  upon  trust  to  transfer  the 
said  sum  of  16,000/.  Is,  lOd.  5  per  cent, 
navy  bank  annuities,  and  the  dividends  and 
annual  produce  thereof  to  the  persons 
therein  named,  upon  and  for  the  trusts, 
intents,  and  purposes  by  the  said  indenture 
of  the  :^2nd  of  February  181 1,  declared,  of 
the  monies  to  arise  from  the  sales  thereby 
directed  to  be  made  of  all  or  any  of  the 
hereditaments  therein  comprised,  or  sucli 
of  them  as  should  be  then  subsisting  un- 
determined or  capable  of  taking  effect. 

The  yearly  rental  of  the  estates  charged 
with  the  plaintiffs  jointure  was  greatly 
more  than  sufRcient  to  meet  the  charge 
upon  it. 

Af\er  the  date  of  the  above-mentioned 
indenture,  the  dividends  accruing  due  on 
the  said  sum  of  16,000/.  U.  lOd,  navy  5 
per  cent,  annuities  were  regularly  paid  to 
or  received  by  the  plaintiff  in  satisfaction 
of  her  said  jointure  until  the  year  18J2ii, 
when  the  same  annuities  were,  by  act  of 
parliament,  converted  into  a  sum  of 
16,800/.  1*.  lie/,  new  4/.  percent,  bank  an- 
nuities, and  the  yearly  dividends  arising 
thereon  were  reduced  to  a  yearly  sum  of 
672/.,  and  were  therefore  greatly  insufH- 
cient  to  make  good  the  whole  of  the  join- 
ture of  the  plaintiff,  and  the  said  James 
Humphreys,  who  was  one  of  the  trustees  of 
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the  said  indenture  of  August  1820,  who  was 
principally  consulted  as  to  the  said  trust 
EdfairSfOut  of  the  rents  of  the  residue  of  the 
said  estates  by  the  said  indenture  of  the  22nd 
of  February  1811  agreed  to  be  settled  as 
aforesaid,  with  the  privity  and  approbation 
of  the  said  James  Evcrard  Lord  Arundell, 
regularly  paid  to  plaintiff  a  yearly  sum  of 
l2HLy  in  order,  with  the  said  yearly  sum 
of  G72l,f  to  make  up  the  said  sum  of  800/., 
and  such  payment  was  duly  and  regularly 
made,  up  to  and  including  the  half-yearly 
payment  of  tlie  said  annuity,  which  be- 
came due  at  Midsummer,  1829;  some 
time  in  the  year  1830,  the  said  siim  of 
10,800/.  Is,  lid,  new  4/.  per  cent,  bank 
unnuities  was  by  act  of  parliament  con- 
irerted  into  a  sum  of  16,800/.  Is,  lid. 
^^  |>er  cent,  new  bank  annuities,  and 
the  yearly  dividends  accruing  thereon, 
M'ere,  by  such  conversion,  again  reduced 
to  t  yearly  sum  of  588/.,  being  defi- 
cient by  a  yearly  sum  of  212/.  to  make 
up  to  tlic  plaintiff*  the  said  yearly  sum  of 
BOO/.,  the  siun  provided  for  her  jointure. 

The  present  bill  was  filed  in  1832  by 
the  Dowager  Lady  Arundell,  plaintiff, 
against  the  present  Lord,  Arundell  and 
Jtliers,  as  defendants,  stating  to  the  effect 
before  stated,  and  stating  that  a  large  sum 
was  due  to  tlie  plaintiff*  for  arrears  of  her 
laid  jointure  on  account  of  the  deficiency 
:>f  the  dividends  ofthesaid  16,800/.  Is.  lid. 
3}  ])(^r  cent,  annuities,  to  pay  the  same, 
111(1  praying,  that  it  might  be  declared  that 
lie  pl.'iintiff  had  a  lien- on  the  said  5^ 
l>cr  i>(*nt.  I>ank  annuities  for  the  whole  of 
Wrr  jointure  of  800/.  per  annum,  and  all 
irri'ars,  and  that  an  account  might  be 
!ak('n,  and  that  the  trustees  might  be 
ird(  red  to  sell  so  much  of  the  stock  as 
kvoiild  bo  re(|uisite  for  raising  the  arrears, 
uul  tli.'it  proper  directions  might  be  given 
'or  selling  such  further  part  thereof  from 
inie  to  time,  as  might  be  requisite. 

No  evidence  was  read,  and  therefore  the 
*ase  turned  on  the  construction  of  the  deed 
)f  August  1820. 

Mr.  Ro{fc  and  Mr,  L,  RusslII,  for  the 
dairitiff. — Lady  Arundell,  when  she  agreed 
o  join  in  the  conveyances  of  the  estates 
harged  with  her  jointure,  never  intended 

0  ehauRO  the  amount   of  that  jointure. 

1  IT  oidv  motive  in  releasing  the  estates 
I  as  10  further  die  purposes  of  the  deeds 


r  hen 


of  lettleiiiait 
and  under  whidi  sbe 
to  that  of  the  oikcr 
were  by  that  deed 
jointure,  which  was  \ 
estates  charged  west  fair  ■ 
meet  her  joint  are*  ind  dkeca 
better  security;  and  ai  nesB 
purchased  was  sa&ieat  far] 
the  full  amount  of 
the  first  reduction  took 
was  regularly  made  np  to  k 
question  is,  whether  she  k 
herself  from  aaserting  her  r 
this  sum  paid.  We  are  eoou 
case  solely  on  the  constmciio 
by  which  the  trusts  of  the  i 
clared ;  and  we  contend  tha 
of  that  deed,  we  are  entitled 
cree  according  to  the  praye 
The  words  certainly  are  ve 
which  the  other  party  most  r 
doth  hereby  agree  to  accep 
but  those  words  must  mean,  tl 
to  accept  this  stock  in  lieu  t 
out  of  which  her  jointure  wa 
this  is  not  the  true  construe 
words,  what  can  be  the  me 
words  which  are  found  afVei 
same  deed,  "  and  afler  her  dei 
payment  of  the  same  yearlj 
and  all  arrears  thereof"  ?  Thei 
that  the  whole  jointure  rent-cl 
was  to  be  paid.  If  the  Court  i 
against  Lady  Arundell's  da 
be  in  effect  to  decide,  that  sh 
her  joining  in  the  conveyanci 
more  than  200/.  of  her  jointu 
Mr.  Pemberlorit  contra, — 
asked,  did  Lady  Arundell  in 
up  200/.  of  her  jointure  ?  As 
because  at  the  time  of  the  sti 
apart  no  one  thought  that  tl 
would  pass  a  law  altering  that 
though  Lady  Arundell  did  r 
give  up  any  part  of  her  join 
agree  to  accept  the  provisic 
deed  of  trust  in  lieu  of  her  j( 
the  arrangement  was  entered 
parties,  and  both  parties  mu 
by  it.  It  is  impossible  for  the 
what  Lady  Arundell  asks,  1 
event  on  which  the  corpus  c 
could  be  charged,  would  be 
deficiency  in  the  annual  inco 
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theroseWes  shewn  that  tlie 
lent.  The  words  relied  on 
le,  "  on  full  payment  of  all 
to  the  proportionate  part 
rly  dividend  on  the  stock, 
r  decease ;  without  such 
ould  not  be  entitled  to  re- 
of  the  dividends  for  any 
Dating  aAer  her  death.  If 
were  to  be  made  up  out  of 
he  stock,  the  tenant  in  tail 
"ed,  whereas  the  payment 
by  the  tenant  for  life. 

OF  THE  Rolls. — By  virtue 
:  under  seal,  Lady  Arundell 
a  jointure  rent-charge  of 
;htrged  on  estates  produc- 
ettly  exceeding  the  amount 

and  for  furtlier  securing 
e,  it  is  directed  that  the 
sold,  if  necessary  for  rais- 
,  and  subject  to  her  rent- 

of  sale  is  given  to  certain 

as  trustees,  the  object  of 

0  provide  for  the  payment 
*  the  late  Lord  Arundell ; 
faction  of  these  trusts,  the 
he  money  and  the  estates 
d,  are  directed  to  be  settled 
!x>rd  Arundell  and  his  sons, 
e  called  strict  settlement. 
re  desirous  to  exercise  this 
and  it  was  considered  by 

risable,  and  for  the  benefit 

1  no  doubt  it  was,)  that  the 
take  place  while  the  estates 
the  jointure  of  Lady  Arun- 
s  fee  simple  should  be  sold 
ncumbranccs,  and  for  that 
le  jointress  should  concur 
[t  was  not  to  be  expected 
!S8  would  consent  to  this 

any  other  terms  than  those 
inture  fully  secured  to  her; 
roposed  to  be  done  by  an 
the  names  of  trustees  for 
)f  money,  part  of  the  pro- 
es,  sufficient  to  afford  her 
o  the  extent  of  her  rent- 
.  a  year.  Such  must  have 
a1  intention  of  the  parties, 
e  what  has  been  done  in 
it  general  intention.  Lady 
[I.— Chanc. 


Arundel]  concurs  in  the  sales  which  were 
made  from  time  to  time ;  and  the  recitals 
in  the  several  conveyances  of  the  esute  so 
sold,  state  that  these  sales  were  made  on 
the  express  agreement,  that  a  suflicient  part 
of  the  sums  to  arise  from  the  tales  should 
be  invested,  in  order  to  produce  an  income 
in  part  or  in  further  satisfaction  of  her 
rent-charge  of  800/. ;  for  such  is  univer- 
sally the  language  of  the  several  convey- 
ances, wherever  the  sale  and  invettment 
are  mentioned : — it  is  always  stated,  that 
the  sums  invested  are  to  be  in  part  satis- 
faction, or  in  further  satisfaction  of  the 
rent-charge. 

It  happens,  however,  that  in  one  place 
in  the  deed  of  declaration  of  trust  of  the 
stock  set  apart  for  satisfying  the  rent- 
charge,  a  different  apparent  intention  is 
expressed  ;  and  the  question  now  to  be 
considered  is,  whether  the  particular  in- 
tention, so  expressed,  is  or  is  not  to  over- 
ride the  general  intention  apparent  on  the 
face  of  the  deed,  and  which  is  the  mani- 
fest general  intention  of  all  the  parties  to 
the  transaction ;  whether  this  deed,  which 
was  made  expressly  for  the  purpose  of  se- 
curing to  the  plaimiff  an  adequate  sum 
as  a  satisfaction  for  her  "  rent-charge  of 
800/.  a  year,"  it,  in  a  court  of  equity,  to 
have  a  construction,  the  effect  of  which 
will  be  to  give  her  588/.  a  year  instead  of 
800/.  It  were  much  to  be  regretted  if  a 
court  of  equity  were  bound  to  come  to 
such  an  inequitable  and  unjust  conclusion. 
But  I  do  not  think  that  I  am  bound  in 
this  instance  to  come  to  that  conclusion. 

It  is  true  that,  by  the  expression  in  one 
part  of  the  deed,  this  lady  binds  herself 
to  receive  the  interest  of  the  16,000/.  stock 
in  full  satisfaction  and  discharge  of  her 
jointure  ;  but  that  is  the  particular  inten- 
tion, and  other  parts  of  the  deed  manifest 
a  different  general  intention,  which  coun- 
teracts that  single  solitary  expression ;  and 
I  am  bound  to  give  effect  to  that.  If  the 
only  expression  in  the  deed,  by  which  we 
could  be  guided,  were  that  wherein  Lady 
Arundell  agrees  to  accept  the  dividends  of 
the  stock  in  satisfaction  of  the  jointure, 
tlie  Court  must  give  effect  to  it ;  but  the 
general  intention  is  contrary.  The  sums 
invested  are  always  expressed  to  be  in 
part   satisfaction  "  of  her  rent-charge.*' 
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1b  aO  those  insunces,  when  the  purpose 
of  the  parties  is  stated,  except  in  the  one 
iflBtance  r^erred  to,  their  ohject  appears 
to  be  that  the  proTision  in  the  deed  should 
he  taken  in  satisfaction  of  the  rent-charge ; 
and  then  comes  that  which,  with  great 
propriety,  has  been  relied  on  by  the  plain- 
tiflTs  eoonsel.  The  deed«  afVer  clearly 
stating  the  agreement  to  accept  this  pro« 
Tisaon  in  full  discharge  of  the  rent- charge, 
proceeds  to  provide  for  the  case  of  the 
death  of  the  plaintiff  before  the  dividends 
become  due  ;  and  then  comes  this  expres- 
sion, *'  and  from  and  aAer  the  decease  of 
[the  plaintiff,]  and  on  full  payment — not  of 
the  dividends  of  the  stock,  but — of  the 
rent-charge,  and  all  arrears  thereof;**  and 
then  follow  the  ultimate  trusts.  Now,  it  is 
clear  thnt  none  of  the  parties  contemplated 
the  possibility  of  a  deduction  of  the  rate 
of  interest  of  the  stock  by  act  of  parlia- 
ment ;  and  the  want  of  any  provision  for 
such  an  event  a£fbrds  no  ground  of  pre- 
sumption in  favour  of  the  particular  inten- 
tiou,  while  the  general  intention  is  not  left 
to  be  implied  from  the  many  strong  ex- 
pressions in  the  earlier  part  of  the  deed, 
but  is  deaily  conveyed  in  the  clause, 
whereby  the  stock  is  disposed  of,  and  that 
disposition  is  to  take  place  after  the  de- 
cease of  Lady  Arundell,  and  full  satisfac- 
tion of  the  **  rent-charge  and  all  arrears 
thereof."  I  am  of  opinion,  that  Lady 
Arundell  is  entitled  to  receive  the  full 
amount  of  800/,  a  year.  The  annual  de- 
ficiency in  the  dividends  to  pay  the  full 
amount  of  the  jointure,  must  be  made  up 
from  time  to  time  by  sale  of  a  sufiBcient 
jiart  of  the  principal  of  the  stock. 

As  to  costs.  His  Honour  was  of  opinion, 
tliat  as  the  defendant,  the  tenant  for  life, 
had  caused  this  suit  by  resisting  n  just  de- 
mand, and  one  admitted  by  his  legal  ad- 
viser, he  must  pay  his  own  costs,  uid  not 
have  them  out  of  the  fund ;  and  the  tenant 
in  tail  must  also  pay  his  own  costs,  be- 
cause, instead  of  submitting  the  matter  to 
the  Conrt,  he  by  his  answer  resisted  the 
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LAW  «•  DAVXT. 


Inienikm — Cmutructum  ofLimitationi  in- 
cmuulent  nrtCA. 

By  the  recitals  conUuned  tn  a  setiUmeni, 
ike  hUenUtm  of  the  settler  was  plain  thai  a 
son,  then  m  esse^  should  only  take  absohUely 
in  the  event  of  his  smviving  both  hisfmrentSf 
and  also  attaining  ttrenty^one ;  by  the  sub* 
sequent  limitations^  an  absolute  interest  vested 
in  such  son  on  his  attaining  twenty'One^ 
though  dying  in  the  lifetime  of  one  of  such 
parents: — HeU  that  the  intention  must  pre* 
MuA  and  that  no  vested  interest  passed  under 
such  limitations. 

By  indenture^  dated  the  9th  of  December 
1799, — reciting  that  disputes  having  arisen 
between  the  plaintiff  James  Law  and  his 
then  wife  Hairy  Law,  they  had  agreed  to 
live  separate;  and  that  the  plaintiff^  in 
order  to  make  a  provision  for  his  said  wife 
during  sudi  separation,  had  transferred  into 
the  name  of  Ann  Law  1,333/.  6s.  Bd.  3  per 
cent,  bank  annuities,  upon  trust  to  pay  to 
Mary  Law  15#.  per  week  during  her  natural 
hfe,  (except  they  should  come  together 
again,)  and  after  her  decease,  upon  trust 
for  the  said  James  Law  if  then  living ;  and 
after  the  decease  of  the  survivor  of  them, 
in  trust  for  James  Law,  their  son,  if  living, 
or  if  he  should  die  in  his  minority,  then 
unto  such  person  as  the  said  James  Law, 
the  father,  should  by  deed  or  will  give  or 
bequeath  the  same ;  and,  in  default  of  ap- 
pointment, amoi^^  the  next  of  kin  of  the 
said  James  Law,  the  father,  according  to 
the  Statute  of  Distributions, — it  was  wit- 
nessed, among  other  things,  that  the  said 
Ann  Law,  for  herself,  her  heirs,  executors, 
and  administrators,  did  consent  that  if  the 
said  Mary  Law  should  die  before  her  hus- 
band the  said  James  Law,  the  said  Ann 
Law,  her  executors  or  admiustrators,  should 
pay  the  interest  and  dividends  of  the  said 
principal  sum  unto  the  said  James  Law, 
during  his  life,  and  after  the  decease  of  the 
survivor  of  them,  should  transfer  the  prin- 
cipal and  all  interest  that  m^ht  be  due  at 
the  time  of  the  death  of  soeh  survivor 
unto  their  said  son  James  Law,  if  sndi  son 
should  then  have  attained  twenty-one;  hot 
if  he  should  be  under  twcaty-oae,  them 
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lint  ibe,  the  said  Aoq  Law,  her  execatort 
or  administraioriy  shoold  apply  the  interest 
for  his  maintenaiiee  daring  his  minority,  and 
transfer  the  principal  to  him  npon  his  at- 
taining twenty-one;  but  in  case  the  said 
James  Law,  the  son,  should  die  under 
twenty-one,  his  parents  being  both  dead, 
then  that  the  said  Ann  Law,  her  executors 
or  administralors,  should  transfer  the  prin- 
cipal as  the  said  James  Law,  the  fatlier, 
ihoold  by  deed  or  will  appoint. 

Mary  Law,  the  wife,  died  in  1819  ;  and 
Mon  siterwards  Ann  Law  died,  and  the 
stock  waa  transferred  into  the  names  of  her 
personal  representatives,  (who  were  before 
the  Court  as  defendants,)  and  who  had  con- 
tinued to  pay  the  dividends  to  the  plaintiff. 

In  1828  James  Law,  the  son,  died,  having 
made  his  will,  by  which  he  bequeathed  all 
his  property  equally  between  three  uncles, 
whove  interest  was  represented  by  the  de- 
iendants  in  the  cause* 

The  question  was,  whether  tlie  plaintiff 
James  Law,  the  father,  by  the  death  of  his 
ion,  became  entitled  to  the  said  principal 
sum;  the  defendants  contending,  that  it 
became  absolutely  vested  in  the  son,  on  his 
attaining  twenty-one,  and  passed  by  his 
will,  aolgect  to  the  hfe-interest  of  the  plain- 
tiff. 

Mr.  Blames  and  Mr.  Rogers^  for  the 
plaintiff,  contended,  that  the  object  for 
which  the  deed  was  prepared  roust  be  con- 
sidered ;  that  the  recital  must  be  used  to 
ex^ain  the  intention  of  the  parties;  and 
cited  the  cases  of  Moore  v.  Magratk  (1 ),  and 
CMmamdtiey  v.  CUmUm  (2),  in  which  last 
the  jadgment  of  Sir  Thomas  Plumer,  M.  R., 
was  materially  governed  by  tlie  intention  as 
collected  from  Uie  recital ;  and  on  tliis  prin- 
dpie,  asked  that  the  subsequent  words  in 
the  body  of  this  deed  might  be  cut  down 
to  the  intention  evidently  expressed  in  the 
recital,  (and  which  might  also  be  traced 
throoghont  the  deed,)  that  the  son  was  to 
take  oidy  in  the  event  of  his  surviving  his 

Mr.  Ptesiomf  contra. 

The  Vice  Chamcellob. — The  meaning  of 
the  parties  is  plain ;  the  son  was  to  take  only 
if  he  should  survive  his  parents ;  and  if  he 

(1)  Cowp.9. 
(t)  «  M«r.  173. 


should  survive  his  parents,  and  then  die 
under  twenty-one,  the  fund  was  to  go  ac- 
cording to  the  father's  appointment.  It  is 
clear  that  the  father  is  entitled. 


L.  C.       7 
Feb.  ftS  &  28.)  ^*^»"  ^'  ^^^'- 

Agreement  for  Lease — Insolvency  of  Lessee 
before  Lease  granted. 

At  having  agreed  mth  B.for  the  lease  oj 
afarm,  before  the  execution  of  the  lease  be* 
came  insolvent ;  the  assignees  of  A.  thete* 
vpon  entered  into  the  possession  of  the  farm : 
— it  woj  heldt  by  the  Lord  Chancellor,  (re* 
versing  the  decision  of  tlie  Vice  Chancellor, 
the  effect  of  which  nas,  that  by  the  insolvency 
of  A,  B.  was  absolved  from  his  obligation  to 
grant  such  lease,)  that  if  the  assignee  were 
solvent  and  able  to  enter  into  the  covenants  of 
the  lease,  he  was  not  deprived  by  t/ie  insol- 
vency of  A,  of  the  benefit  of  the  agreement, 

A  person  named  Pitmore  had  entered 
intoan  agreement  with  the  defendant,  Tooke, 
to  take  the  lease  of  a  certain  farm ;  before 
the  lease  had  been  executed,  Pitmore  be- 
came insolvent,  and  the  plaintiff,  Crosby, 
entered  into  possession  of  the  farm  as  his 
assignee.  The  defendant  proceeded  to  eject 
the  plaintiff,  who  obtained  an  injunction  to 
restrain  him ;  this  injunction  was  afterwards 
dissolved  by  the  Vice  Chancellow,  on  the 
ground,  that  as  Pitmore  had  become  insol- 
vent before  the  lease  was  executed,  Tooke 
was  absolved  from  his  agreement. 

The  present  was  a  motion  made  before 
the  Lord  Chancellor,  by  Mr,  Pepys,  that 
the  injunction  might  be  revived ;  fbr,  that 
if  Pitmore  had  become  a  bankrupt,  his  as- 
signee would  have  been  bound  by  6  Geo.  4. 
c.  IG.  8.  75,  to  perfect  the  lease,  or  ab.in- 
don  the  contract ;  and  that  it  never  could 
have  been  the  intention  of  the  legislature, 
that  the  insolvency  of  a  person  who  had 
entered  into  an  agreement,  should  absolve 
the  other  contracting  party  from  his  obli- 
gations. 

Sir  E,  Sugden,  contra,  contended,  that 
this  was  a  personal  agreement  with  Pitmore, 
and  there  was  no  authority  to  assigsi  ; 
that  Pitmore's  inability  to  perform  his  pnrt 
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of  the  agreement,  by  reason  of  his  insol- 
vency, had  absolved  the  defendant. 

The  Lord  Chancellor  said,  that  if 
the  assignee  were  solvent,  and  were  able 
to  enter  into  the  covenants  of  the  lease, 
there  was  no  law  to  deprive  him  of  the  be- 
nefit of  the  agreement.  An  agreement  is 
not  to  be  set  aside  by  the  operation  of 
law.  This  was  laid  down  in  a  case  of  We^ 
iherall  v.  0€er\ng{V\  as  also  in  Doe  d. 
Mitchinson  v.  Carter  (j2>)f  in  which  last  case, 
an  assignment  of  alease  by  means  of  a  judg- 
ment on  a  warrant  of  attorney,  was  held  to 
be  no  forfeiture  thereof,  although  there  was 
a  covenant  against  selling  or  assigning. 

His  Lordship  discharged  the  Vice  Chan- 
cellor's order  dissolving  the  injunction,  upon 
the  assignee  undertaking  to  pay  the  rent 
which  was  then  due,  within  three  weeks. 


MD  r     FOSTER  V,  BLACKSTONE. — On 

Mar   4     >  Exceptions. 

'    *    C   SAME  V,  SAME. — On  Petition. 

Priority  in  Incumbrances — Notice — Bet" 
ter  Equity, 

Priority  in  point  of  time  alone,  as  between 
equitable  incumbrancers,  will  not  create  a 
better  equity t  nor  give  precedence  to  one  over 
another ;  and  all  securities  which  are  suffix 
cient  to  create  an  equitable  charge  are  equally 
respected  in  equity,  however  informally  they 
may  be  framed,  Bui  the  first  of  two  equi" 
table  incumbrancers,  w1u>  gives  notice  of  his 
claim  to  the  legal  owners  of  the  property,  so 
as  to  fix  purchasers  from  them  with  notice  of 
their  equities,  will  obtain  a  better  equity,  in 
respect  of  that  notice,  and  will  thereby  obtain 
priority,  though  his  security  should  be  the 
latest  in  point  of  time. 


Judgment — Lien  of 

A  judgment  creditor  has  no  claim  on  a 
fund,  the  produce  of  land  over  which  a  dis" 
cretionary  power  of  sale  is  given,  and  which 
is  limited  to  tlie  debtor  in  default  of  sale  if 
tlie  power  should  at  any  time  be  exercised. 


(1)  12  Ves.50l. 
(t)  8  Ttrm  R«p.  67. 


Thus,  where  lands  were  limited  to  trustees,  in 
trust  to  sell  at  discretion,  and  to  pay  eertaim 
debts,  and  to  pay  the  surplus  of  tlie  monies  to 
B,  and  tn  default  of  sale,  the  lands  were 
limited  to  B.  in  fee: — Held,  that  B.'sjudg" 
ment  creditors  could  claim  no  lien  on  the  pro* 
duce  of  the  lands  when  sold. 

This  cause  came  on  upon  exceptions  to 
the  Master's  report,  and  the  question  rais- 
ed by  the  exceptions  was,  as  to  the  priori- 
ties of  certain  incumbrances  on  the  estates 
of  the  Duke  of  Marlborough.  The  bill 
was  filed  by  Thomas  Foster,  George  Cleeve, 
and  William  Walter,  on  behalf  of  them- 
selves and  all  other  the  persons  interested 
in  certain  annuities  granted  to  them  respec- 
tively by  the  Duke  of  Marlborough, against 
James  Blackstone  and  Thomas  Coutts,  the 
trustees  of  certain  indentures,  stated  in  the 
bill,  and  against  the  Duke  of  Marlborough, 
and  against  other  persons  claiming  to  be 
incumbrancers  on  the  estates  comprised 
in  those  indentures.  The  bill  stated, 
that  by  certain  indentures  of  lease  and 
release,  bearing  date  the  2 1st  and  Sl^nd  of 
February  1812,  the  release  made  between 
George  Duke  of  Marlborough,  since  de-% 
ceased,  of  the  first  part ;  George  Duke  of 
Marlborough,  then  the  Right  Honourable 
George  Lord  Spencer,  commonly  called 
Marquis  of  Blandford,  one  of  the  defeiv- 
dants,  of  the  second  part ;  and  the  defen* 
dant  James  Blackstone,  and  Thomas  Coutts, 
of  the  Strand,  in  the  county  of  Middlesex, 
since  deceased,  of  the  third  *  part ;  reci- 
ting that  the  late  Duke  of  Marlborough  was 
seised  of  or  entitled  to  the  several  manors, 
messuages,  lands,  tenements,  and  heredita** 
ments,  thereinafter  particularly  described, 
and  the  inheritance  thereof  in  fee-simple, 
free  from  incumbrances ;  and  reciting  that 
the  defendant  George  Duke  of  Marl- 
borough, had  granted  several  annuities  or 
yearly  sums  to  different  persons,  either 
during  his  own  life  or  the  life  or  lives  of 
some  other  person  or  persons,  and  that  for 
securing  the  repayment  of  those  respective 
annuities,  he  had  confessed  judgments 
which  had  been  entered  up  against  him  ; 
and  also  reciting,  that  the  late  Duke  of 
Marlborough  was  desirous  of  relieving  the 
defendant  George  Duke  of  Marlborough, 
then  Marquis  of  Blandford,  from  the  pay- 
ment of  the  annuities,  and  also  to  make 
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such  provision  for  the  defendant  George 
Dole  of  Marlborough,  subject  to  the  pay- 
nnt   of   the    annuities,  as    thereinafter 
DKotioned ;   and   that,  for   the   purposes 
aforesaid,  the  late  Duke  of  Marlborough 
iiad  agreed  to  convey  the  manors,   &c. 
thereinafter  mentioned,  unto  and  to  the 
use  of  Blaekstone  and  Coutts,  their  heirs 
and  assigns,   upon   the    trusts  after  de- 
cJtred,— it  was   witnessed,  that   the  late 
Duke  of  Marlborough  did  grant,  bargain, 
§eU^  alien,  release,  and  confirm,  to  Black- 
itooe  and  Coutts,  and  their  heirs,  certain 
manors,  lands,  and  hereditaments,  therein 
particularly  mentioned  and  described,  with 
the  appurtenances,  to  hold  unto  and  to  the 
use  of  Blaekstone  and  Coutts,  their  heirs 
and  assigns,  upon  trust  to  raise  such  sum 
or  sums  of  money  as  might  be  sufficient 
to  pay  off  and  repurchase  the  several  an- 
nuities granted  by  the  defendant  George 
Duke  of  Marlborough,  then  Marquis  of 
Blandford,  mentioned  in  the  schedule,  and 
the  arrears  of  such  annuities  respectively, 
and  the  costs  and  charges  of  entering  up 
utisfaction  upon  the  records  of  the  judg- 
roentSy  for  securing  the  same  annuities  re- 
spectively; and  upon  further  trust,  if  the 
trustees  or  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor,  should  in  their 
Of  his  discretion   think  proper,  but  not 
otherwise,  at  any  time  or  times,  during 
the  life  of  the  late  Duke,  and  at  the  request 
in  writing  of  the  defendant  George  Duke 
of  Marlborough,  then  Marquis  of  Bland- 
ford,  his  heirs,  executors,  or  administra- 
tors, to  raise  any  further  or  other  sums  or 
inm  of  money  which  might  be  sufficient, 
or  which  they  or  he  might  deem  expedient, 
to  pay  and  satisfy  any  such  debt  or  debts 
then  due  and  owing  from  the  defendant 
George  Duke  of  Marlborough,  then  Mar- 
<{ois  of  Blandford,  unto  any  person  or  per- 
fODi  by  specialty  or  simple  contract,  as  the 
tmstees  or  the  survivor  of  them,  or  the  heirs 
and  aaaiffns  of  such  survivor,  should  judge 
or  consider  advisable  or  proper  to  be  paid ; 
and  for  the  purpose  of  raising  such  sums 
of  money,    it  was  agreed  and  declared, 
tkat  the  trustees,  or  the  survivor  of  them, 
or  the  heirs  or  assigns  of  such  survivor, 
ihonld,  at  such  time  or  times  as  to  them 
or  him  should  seem  proper,  without  any 
further  or  other  authority  or  direction,  of, 
firoD,  or  by,  the  late  Duke,  his  heirs,  or 


assigns,  or  the  defendant  George  Duke  of 
Marlborough,  then  Marquis  of  Blandford, 
his  heirs,  executors,  administators,  or  as« 
signs,  either  absolutely  sell  and  dispose  of 
the  manors  and  hereditaments,  or  any  of 
them,  or  any  part  or  parts  thereof,  with  the 
appurtenances  and  the  inheritance  thereof 
in  fee-simple,  or  the  timber  trees  and 
woods  thereupon,  or  on  any  of  them,  either 
entirely  together  or  in  parcels,  and  either 
by  public  sale  or  auction,  or  private  con- 
tract, to  any  person  or  persons  who  should 
be  willing  to  become  the  purchaser  or  pur- 
chasers thereof,  for  such  price  or  prices,  as 
to  them  the  trustees  or  the  survivor  of 
them,  or  to  the  heirs  or  assigns  of  such 
survivor,  should  seem  reasonable,  or  should 
in  the  meantime  convey,  demise,  or  dis- 
pose of  the  same  manors  and  other  here- 
ditaments, or  any  part  thereof  respectively, 
by  way  of  mortgage,  to  any  person  or  per- 
sons who  should  be  willing  to  advance  any 
sum  or  sums  of  money  on  the  security  of 
the  same  hereditaments,  or  any  part  or 
parts  thereof.  And  it  was  further  agreed 
and  declared,  that  the  trustees,  their  heirs, 
executors,  administrators,  or  assigns,  should 
stand  possessed  of,  and  interested  in  the 
money  which  should  come  to  their  or  his 
hands  from  any  such  sale  or  mortgage, 
upon  trust,  that  they  the  trustees  and  the 
survivor  of  them,  and  the  heirs,  executors, 
administrators,  and  assigns,  of  such  survi- 
vor, should,  with  and  out  of  the  sum  or 
sums  of  money  so  to  be  raised,  pay  or 
retain  all  costs,  charges,  and  expenses  of 
preparing  and  executing  the  said  inden- 
tures of  lease  and  release,  and  of  preparing 
for  and  making  such  sale  or  sales,  mort- 
gage or  mortgages,  and  the  trustees*  costs 
in  and  about  the  performance  and  execu- 
tion of  the  trusts  thereby  created,  and  in 
the  next  place,  should  pay  off  and  satisfy 
the  arrears  of  the  several  annuities  granted 
by  the  said  George  Duke  of  Marlborough, 
then  Marquis  of  Blandford,  as  aforesaid, 
and  repurchase  the  same  several  annuities, 
and  the  costs,  charges,  and  expenses  of  en- 
tering satisfaction  upon  the  records  of  the 
several  judgments  for  securing  such  annui- 
ties respectively ;  and  from  and  after,  and 
without  prejudice  to  the  several  payments 
aforesaid,  upon  trust,  that  the  trustees  and 
the  survivor  of  them,  his  heirs,  executors, 
administrators,  or  assigns,  should,  if  he  or 
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they  thougbt  proper,  but  not  otberwise,  and 
at  the  request  in  writing  of  the  defendant 
George  Duke  of  Marlborough,  then  Mar- 
quis of  Blandford,  bis  heirs,  executors,  or 
administrators,  pay  or  satisfy  such  debt 
or  debts  then  due  and  owing  from  him,  by 
specialty  or  simple  contract,  as  the  trustees 
should  in  their  or  his  discretion  consider 
advisable  or  proper  to  be  paid  and  satisfied, 
and  should  render  and  pay  the  ultimate 
surplus,  if  any,  of  the  sums  of  money  which 
should  be  raised  in  the  lifetime  of  the  late 
Duke  of  Marlborough  unto  him,  and  the 
surplus,  if  any,  of  the  sums  of  money  which 
should  be  so  raised,  afler  the  decease  of 
the  late  Duke  unto  the  defendant  George 
Duke  of  Marlborough,  then  Marquis  of 
Blandford,  his  executors,  administrators,  or 
assigns,  for  his  and  their  own  proper  use 
and  benefit.  And  it  was  further  agreed 
and  declared,  that  the  trustees  and  the  sur- 
vivor of  them,  and  the  heirs  and  assigns  of 
such  survivor,  should,  subject  and  without 
prejudice  to  the  trusts  aforesaid,  stand 
seised  of  and  interested  in  the  manors  and 
hereditaments,  or  so  much  thereof  as  should 
remain  unsold  and  undisposed  of  after  an- 
swering the  purposes  aforesaid ;  and  also 
of  and  in  the  equity  of  redemption  of  such 
of  the  same  hereditaments  as  should  be 
mortgaged  for  the  purposes  aforesaid,  and 
the  rents,  issues,  and  profits  thereof  re- 
spectively, upon  trust  for  the  late  Duke 
of  Marlborough  and  his  assigns,  during  his 
life,  and,  after  his  decease,  in  trust  for  the 
defendant  George  Duke  of  Marlborough, 
then  Marquis  of  Blandford,  his  heirs  and 
assigns.  And  the  said  indenture  of  release 
contained  a  proviso  and  declaration,  that 
the  trust  or  power  of  sale  delegated  or 
given  and  granted  to  Blackstone  and 
Coutts,  or  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  should 
not  cease  or  become  extinguished,  narrow- 
ed, or  impaired,  by  reason  or  means  of 
their  or  his  raising  by  way  of  mortgage 
only,  all  or  any  part  of  the  money  au- 
thorized to  be  levied  and  raised  by  virtue 
of  the  trusts  aforesaid,  but  that,  on  the  con- 
trary, such  power  of  sale  should  continue 
in  full  force  or  effect,  afler  the  money 
should  have  been  borrowed,  as  if  the  same 
had  not  been  borrowed  or  raised,  so  as  to 
enable  the  trustees  or  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor, 


at  any  time  or  times  afterwards,  wk 
as  proper  opportunity  might  offer,  t 
sufficient  part  of  the  hereditaments 
vantage,  and  thereby  to  pay  off  ai 
charge  the  money  which  should  hai 
by  them  or  him  previously  borra 
mortgage. 

The  bill  then  stated,  that,  by  ind 
bearing  date  the  13th  day  of  Augui 
and  made  between  the  late  Duke  o 
borough,  of  the  first  part,  the  def 
Greorge  Duke  of  Marlborough,  the 

Suis  of  Blandford,  of  the  second  pi 
lackstone  and  Coutts,  of  the  third] 
citing  the  indenture  of  release  of  ti 
day  of  February  1812,  and  that  it  wai 
to  extend  the  powers  of  the  trustees 
it  was  agreed  and  declared,  and  i 
Duke  of  Marlborough,  and  the  de: 
George  Duke  of  Marlborough,  th< 
quis  of  Blandford,  did  thereby  8< 
grant  and  agree,  that  the  said  Bis 
and  Coutts,  their  heirs  and  assign* 
stand  seised  of  and  interested  in  the 
and  hereditamenU  comprised  in 
tended  to  be  granted  and  reles 
the  indenture  of  release  of  the  t 
February  1812,  upon  and  for  the 
intents,  and  purposes,  preceding  t 
mate  trusts  for  the  benefit  of  the  lat 
and  the  defendant  George  Duke  o 
borough,  then  Marquis  of  Blandfoi 
and  by  the  same  indenture  of  relea 
expressed  and  declared  of  and  coi 
the  same  manors  and  hereditame 
by  way  of  confirmation  of  the  sam< 
and  subject  and  without  prejudice 
upon  and  for  the  trusts,  intents,  a 
poses  thereinafter  mentioned— vi 
trust  to  raise  such  sum  or  sums  ol 
as  might  be  sufficient  from  time  tc 
pay  and  satisfy  the  interest  of  any 
debts,  at  the  time  of  the  date  of  th 
ture  of  release  of  the  22nd  of  Februa 
due  and  owing  by  the  defendant 
Duke  of  Marlborough,  then  Ma 
Blandford,  and  the  payment  of 
Blackstone  and  Coutts,  or  the  sur 
them,  his  heirs  and  assigns,  shou 
proper  to  make,  and  to  make  or 
pone,  and  also  to  levy  and  raise, 
they  should  think  proper,  all  such 
sums  of  money  as  might  be  sufficii 
time  to  time  to  pay  and  satisfy  the 
premium  or  premiums  of  any  p 


HILARY  TERM,  \SS5. 


S\ 


polidei  of  imunncey  which  might  htve 
been,  or  shonld  he  effected  upon  the  life 
of  the  defendant  George  Duke  of  Marl- 
bonNigfa,  then  Marquis  of  Blandford,  by 
binself  or  any  of  his  creditors,  for  securing 
to  bim  or  them,  any  debt  or  debts,  sum  or 
mn  of  money,  which  at  the  date  of  the  in- 
dntore  of  release  of  February  1812,  was  or 
veredoe  and  owii^  to  him  or  them,  by  the 
defradtnt  George  Duke  of  Marlborough, 
Acs  Marquis   of  Blandford,   and   which 
ddn  or  debts,  sum  or  sums  of  money,  the 
irwees  or  trustee  for  the  time  being  might 
duk  proper,  either  not  to  pay,  or  postpone, 
flrpiyoff.     And  it  was  thereby  declared, 
ibt  the  trusts  and  powers  contained  in  the 
Uentore  of  release  of  22nd  February  1812 
ihosld  be  applicable,  and  extend  to  the 
kvying  and  raising  the  sum  or  sums  of 
■osej,  directed  or  authorized  to  be  levied 
ad  Fused ;  and  that  for  the  purpose  as 
veil  of  raising  the  sum  or  sums  of  money 
\j  the  indenture  of  release  of  February 
1^12  directed  to  be  raised,  as  the  sum  or 
nrni  of  money  directed  to,  or  authorized 
10  be  raised,  it  should  be  lawful  for  the 
tnutees,  and   the  survivor  of  them,  his 
bein  and  assigns,  and  they  and  he  were 
hereby  folly  authorized  and  empowered, 
if  they  or  he  should  think  proper,  without 
iBf  forther  or  other  authority  or  direction 
o(  firom,  or  by«  the  late  Duke,  or  the  de- 
ftiidant  George   Duke  of  Marlborough, 
then  Harquis  of  Blandford,  his  heirs,  exe- 
catorsy  administrators,  or  assigns,  to  grant, 
id,  and  assure,  unto  any  person  or  persons 
my  annual  sum  or  yearly  rent,  annual  sums 
or  yearly  rents,  in  manner  therein  men- 
tioned, to  be  yearly  issuing  out  of,  and 
duffged  and  chargeable  upon  all  or  any 
ptrtof  the  manors  and  hereditaments  com- 
piised  in  the  indenture  of  release  of  Feb- 
rairy  1812,  in  consideration  of  such  sum 
or  sums  of  money,  and  to  be  granted, 
mbject  or  not  subject  to  such  conditions, 
restrictions,  limitations,  and  agreements, 
with  such  powers  and  other  means  of  re- 
covering and  enforcing  the  payment  of  such 
anmal  sum  or  yearly  rent,  annual  sums  or 
jcarly  rents,  as  the  trustees  or  trustee  for 
tbe  time  being  should  think  proper. 

And  it  was  thereby  also  declared  and 
igreed,  that  the  said  trustees  or  the  sur- 
vivor of  them«  his  heirs,  executors,  admi- 
aistratorSv  or  assigns,  should  stand  pos- 


sessed of  the  money  to  arise  by  the  sale  of 
any  such  annual  sum  or  yearly  rent,  annual 
suras  or  yearly  rents,  and  which  should 
otherwise  come  to  their  or  his  hands,  by 
virtue  of  or  under  the  trusts  thereinbefore 
expressed,  or  any  of  them,  upon  and  for 
such  trusts,  intents,  and  purposes  preced- 
ing the  trusts,  for  the  payment  of  the  ulti- 
mate surplus  monies  to  the  late  Duke,  and 
the  defendant  George  Duke  of  Marl- 
borough, then  Marquis  of  Blandford,  as  in 
and  by  the  indenture  of  release  of  Fe- 
bruary 1812,  were  expressed  and  declared 
of  and  concerning  the  monies  thereby 
directed  or  authorized  to  be  raised  by  sale 
or  mortgage ;  and  from  and  after,  and 
subject,  and  without  prejudice  thereto, 
upon  trust  that  the  trustees  or  the  survivor 
of  them,  and  the  heirs,  executors,  admi- 
nistrators, and  assigns  of  such  survivor 
should  render  and  pay  the  ultimate  sur- 
plus, if  any,  of  the  monies  which  should 
be  raised  in  the  lifetime  of  the  late  Duke 
unto  him,  and  the  surplus,  if  any,  of  the 
monies  which  should  be  so  raised  after  his 
decease  unto  the  defendant  George  Duke 
of  Marlborough,  then  Marquis  of  Bland- 
ford, his  executors,  administrators,  or  as- 
signs, for  his  and  their  own  use  and  benefit. 
And  it  was  thereby  declared,  that  the 
trustees  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  should, 
subject  and  without  prejudice  to  the  trusts 
of  the  indenture  of  release  of  February 
1812,  and  the  present  indenture,  stand 
seised  and  interested  in  the  manors  and 
hereditaments  comprised  in  the  indenture 
of  February  1812,  in  trust  for  the  late 
Duke  and  his  assigns  for  life,  and  after  his 
death,  in  trust  for  the  defendant  George 
Duke  of  Marlborough,  then  Marquis  of 
Blandford,  his  heirs  and  assigns. 

The  bill  then  stated,  that  in  the  month 
of  June  1813,  the  plaintiff  Thomas  Foster 
agreed  with  the  defendant  George  Duke 
of  Marlborough,  then  Marquis  of  Bland- 
ford, for  the  purchase  of  an  annuity  of 
447/.  during  the  life  of  the  plaintiff  Thomas 
Foster,  and  the  lives  of  George  Carroll, 
and  John  Coventry,  and  John  Brown,  and 
the  lives  and  life  of  the  survivors  and  sur- 
vivor of  them,  at  or  for  the  price  or  sum  of 
8,576/. ;  and  that  an  indenture  bearing  date 
the  8th  of  June  1813,  was  duly  made  be- 
tween the  defendant  George  Duke  of  Marl- 
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boroogb,  then  Mtrquis  of  Biaodford,  of 
the  first  part,  the  plaintiff  Thomas  Foster, 
of  the  second  part,  and  nine  other  persons 
therein  respectively  named  and  described, 
of  the  third  part,  and  was  executed  by  the 
said  defendant  George  Duke  of  Marl- 
borough, and  the  plaintiff  Thomas  Foster, 
whereby  it  was  witnessed  that  in  consi- 
deration of  the  sum  of  3,57C/.  paid  to  the 
defendant  George  Duke  of  Marlborough 
by  the  plaintiff  Foster,  the  Duke  did  grant 
unto  the  plaintiff  Foster  an  annuity  of 
447/.,  to  hold  the  same  unto  the  plaintiff 
Foster,  his  executors,  administrators,  and 
assigns,  thenceforth  during  the  natural 
lives  of  the  said  plaintiff  Foster,  and  the 
said  George  Carroll,  John  Coventry,  and 
John  Brown,  and  the  lives  and  life  of  the 
survivors  and  survivor  of  them,  payable 
by  quarterly  payments  on  the  four  several 
days  therein  mentioned  in  each  year,  to- 
gether with  a  proportionate  part  of  the 
quarterly  payment  of  the  annuity  which 
should  be  growing  due  at  the  time  of  the 
decease  of  the  survivor  of  the  plaintiff 
Tliomas  Foster,  and  the  said  George  Car- 
roll, John  Coventry,  and  John  Brown,  to 
and  inclusive  of  the  day  of  such  survivor's 
decease.  And  the  indenture  contained  a 
clause  authorizing  the  Duke  to  repurchase 
the  annuity  thereby  granted,  on  payment 
to  the  plaintiff  I'homas  Foster,  his  execu- 
tors, administrators,  or  assigns,  of  the  sum 
of  3,687/.  15«.,  and  all  arrears  of  the  said 
annuity,  up  to  the  time  of  repurchasing 
the  same. 

The  bill  then  set  out  two  other  annui* 
ties,  one  of  which  was  an  annuity  of  750/., 
purchased  by  the  plaintiff  George  Cleeve, 
and  secured  to  him  by  a  certain  indenture, 
bearing  date  the  12th  day  of  June  1818; 
and  the  other  of  which  was  an  annuity  of 
775/.,  purchased  by  the  plaintiff  William 
Walter,  and  secured  by  an  indenture  bear* 
ing  date  the  14th  of  June  1818.  And  the 
bill  then  proceeded  to  state,  that  at  the 
time  the  plaintiffs  Thomas  Foster,  George 
Cleeve,  and  William  Walter,  respectively 
agreed  to  purchase  their  three  annuities, 
it  was  agreed  between  them  and  the  Duke, 
that  the  annuities  should  be  further  secured 
by  and  out  of  the  manors  and  heredita- 
ments comprised  in  the  indenture  of  release 
of  February  1812,  or  the  monies  to  arise 
therefrom ;  and  an  indenture,  bearing  date 


the  14th  day  of  June  1813,  was  made  be« 
tween  the  Duke  of  the  first  part,  the 
plaintiff  Foster  of  the  second  part,  the 
plaintiff  Cleeve  of  the  third  part,  the  plain- 
tiff Walter  of  the  fourth  part,  and  Edward 
Howard  of  the  fifth  part,  whereby, — after 
reciting  the  several  indentures  by  which 
the  annnities  were  granted  to  the  plaintiffii 
respectively,  and  also  reciting,  that  upon 
the  several  treaties  for  the  purchase  of  the 
several  annuities  of  447/.,  750/.,  and  775/., 
it  was  agreed,  that  for  further  securii^ 
the  payment  thereof,  the  plaintiffs  respec- 
tively, and  their  respective  executors,  ad- 
ministrators, and  assigns,  should,  from  and 
after  the  decease  of  the  Duke,  have  such 
powers  of  distress  and  entry  into,  over, 
and  upon,  and  of  perception  of  the  rents 
and  profits  of  the  said  manors  and  heredita- 
ments comprised  in  the  indentures  of  lease 
and  release  of  February  1812,  as  in  such 
indenture  were  afterwards  contained ;  and 
that  the  Duke  had  also  agreed  to  demise 
the  same  hereditaments  for  a  term  of  years, 
for  better  securing  the  annuities  to  the 
plaintiffs  respectively, — it  was  witnessed, 
that  in  pursuance  and  performance  of  the 
above  agreements,  the  Duke  did  thereby 
grant  unto  the  plaintiffs  respectively,  their 
respective  executors,  administrators,  and 
assigns,  that  from  time  to  time  from  and 
after  the  decease  of  the  Duke,  and  when 
and  so  often  as  it  should  happen  that  the 
annuities,  or  any  quarterly  payment  of  the 
same  annuities  respectively,  should  be  in 
arrear  and  unpaid  in  the  whole  or  in  part 
by  the  space  of  twenty- one  days  next  over 
or  afler  any  of  the  days  or  times  whereon 
the  same  respectively  were  appointed  to 
be  paid,  then  and  so  often  and  from  time 
to  time  it  should  and  might  be  lawful  €ov 
the  plaintiffs,  their  respective  executors, 
administrators,  and  assigns,  into  and  upon 
the  said  manors  and  hereditaments  to  enter, 
and  distrain  for  the  same  annuities  or 
yearly  sums  of  447/.,  750/.,  and  775/.,  and 
all  arrears  thereof  respectively.  And  it 
was  further  witnessed,  that  in  pursuance 
and  further  performance  of  the  said  recited 
agreement,  and  for  the  considerations 
therein  mentioned,  the  Duke,  by  the  direc- 
tion and  on  the  nomination  and  appoint- 
ment of  the  plaintiffs  respectively,  did 
ffrant  and  demise  all  the  manors  and  here^ 
ditaments  comprised  in  the  indentures  of 
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leiseand  release  of  February  1812,  with 
the  appurtenances,  unto  a  trustee  for  the 
term  of  500  years,  in  remainder  expectant 
on  the  decease  of  the  Duke,  upon  the  trusts 
therdn  mentioned,  for  better  securing  the 
■aid  annuities  to  the  plaintiffs  respectively, 
but  subject  to  the  subsisting  trusts  declared 
of  and  concerning  the  same  manors  and 
hereditaments  by  the  several  indentures 
of  February  and  of  August  1812. 

The  late  George  Duke  of  Marlborough 
died  on  or  about  the  SOth  of  January  1817, 
and  thereupon  the  said  <lefendant  succeed- 
ed to  the  title ;  certain  hereditaments,  part 
of  the  premises  comprised  in  the  release 
of  22nd  February  1812,  were  sold  by 
BUckstone  and  Coutts  in  the  lifetime  of 
the  late  Duke,  and  were  applied  upon  the 
trusts  of  the  same  indenture,  but  the 
monies  so  raised  were  insufficient  to  satisfy 
the  trusts  of  that  indenture  ;  and  shortly 
after  the  death  of  the  late  Duke,  the  de- 
fendants Blackstone  and  Coutts  sold  and 
disposed  of  the  residue  of  the  estates  com- 
prised in  the  indenture  of  February  1812, 
and  received  the  purchase- money,  amount- 
ing to  400,000/.,  and  there  remained  a 
large  balance  in  their  hands. 

In  the  year  1814,  the  then  Marquis  of 
Bland  ford    borrowed    from    Sir    Charles 
Cockerell,   the    exceptant,    the    sum    of 
20,000/.;   and  by  an   indenture,  bearing 
date  the    10th  of  November   1814,   and 
made  between  the  defendant  George  Duke 
of  Marlborough,  then  Marquis  of  Bland- 
ford,  of  the  one  part,  and  the  defendant 
Sir  Charles  Cockerell,  of  the  other  part, — 
after  reciting  the  indentures  of  lease  and 
release  of  February  1812,  and  also  reciting 
that  Sir  Charles  Cockerell  had,  at  the  re- 
quest of  the  Duke,  sold  out  the  sum  of 
20,000/.  5  per  cent,  navy  bank  annuities, 
and  had  advanced  and  lent  to  the  Duke 
the  sum  of  19,178/.  lOs.,  being  the  pro- 
duce tliereof,  and  that  the  Duke  had  agreed 
by  bond  and  covenant,  and  by  a  mortgage 
of  the  manors,  messuages,  tithes,  heredita- 
ments, monies,  and  premises  to  which  he 
was  entitled  under  the  trusts  of  the  inden- 
ture of  February  1812,  to  secure  to  Sir 
Charles  Cockerell,  the  re- transfer  of  the 
snm  of  20.000/.  5  per  cent,  navy  bank  an- 
nnities,  and  the  payment  of  so  much  money 
as  should  be  equal  to  the  dividends  thereof 
in.the  meantime, — it  was  witnessed,  that 
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the  Duke  did  release  and  assign  to  Sir 
Charles  Cockerell,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  all  the  manors, 
messuages,  tithes,  hereditaments,  monies, 
and  premises,  to  which  he  was  then  entitled 
under  the  trusts  of  the  indenture  of  Fe- 
bruary 1812,  with  their  appurtenances  and 
all  his  estate  and  interest  therein,  to  hold, 
receive,  and  take  the  same  unto  and  to  the 
use  of  the  said  Sir  Charles  Cockerell,  his 
heirs,executor8.administrator8,  and  assigns, 
according  to  the  nature  and  quality  thereof 
respectively,  in  as  beneficial  a  manner  as  the 
Duke  himself  could  or  might  have  held  and 
enjoyed  the  same,  but  subject  to  a  proviso 
for  redemption,  if  the  Duke,  his  heirs,  ex- 
ecutors, ad  mors,  or  assigns,  should  at  the 
time  therein  mentioned  transfer20,  000/.  5 
per  cent,  navy  bank  annuities  into  the  name 
of  Sir  Charles  Cockerell,  his  executors, 
administrators,  or  assigns,  and  in  the  mean- 
time pay  to  him  the  dividends  thereof. 

A  notice  in  writing,  dated  the  12th  day 
of  March  1819,  of  the  indenture  of  No- 
vember 1814,  signed  by  the  solicitors  for 
tlie  defendant  Sir  Charles  Cockerell,  was 
served  on  each  of  the  trustees,  Messrs. 
Coutts  and  Blackstone,  in  March  1819. 

When  the  cause  came  on  to  be  heard,  a 
reference  to  the  Master  was  directed  to 
ascertain  the  rights  of  the  different  parties, 
and  ot  the  several  incumbrancers  ;  and  the 
Master  was  also  directed  to  ascertain  the 
priorities  of  the  several  incumbrances  of 
the  original  suit. 

The  Master  made  his  report  accordingly. 
And  as  to  the  respective  priorities  of  the 
several  incumbrancers,  he  found  that  the 
plaintiffs  had  a  priority  of  claim  on  the 
manors  and  hereditaments  comprised  in  the 
indentures  of  February  1812,  in  res|>ect  of 
their  three  several  annuities,  over  the  de- 
fendant Sir  Charles  Cockerell,  the  mort- 
ga^ree  under  the  indenture  of  the  10th  day 
of  November  1814;  and  exceptions  were 
taken  by  Sir  Charles  Cockerell,  to  that  part 
of  the  report  which  related  to  the  priorities 
of  the  incumbrances,  and  these  exceptions 
now  came  on  to  be  heard. 

Mr.  Pemberion  and  Mr,  Cockerell^  for 
the  exceptant,  insisted,  that  in  respect  of 
the  notice  given  by  Sir  Charles  Cockerell, 
he  had  the  prior  equity,  and  that  the  time 
of  the  security  being  taken,  was  not  a  suffi- 
cient reason  for  postponing  him  to  the  an- 
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noitants — Dearie  v.  Hall(\),  Lover tdge  y. 
Cooper  (2),  SUmftope  v.  Vertiey  (8). 

The  Master  of  the  Rolls. — In  this 
caase,  by  the  efTect  of  certain  instruments 
executed  by  the  late  Duke  of  Marlborough 
and  the  present  Duke  and  others,  very  large 
real  estates  were  limited  to  Messrs.  Black- 
stone  and  Coutts,  in  trust  for  the  payment 
of  certain  particular  debts  therein  specified, 
either  by  sale  or  mortgage,  or  by  grant  of 
annuities ;  and  it  was  by  those  instruments 
provided,  that  if  the  estates  should  be  sold 
and  converted  into  money  during  the  life  of 
the  late  Duke,  and  there  were  any  surplus 
of  the  produce  of  the  sale  af\er  satisfying 
the  purposes  of  the  sale,  that  surplus  should 
go  to  him,  but  if  the  estates  should  not  be 
converted  till  after  his  death,  the  surplus  of 
such  funds  should  belong  to  the  present 
Du^e;  and  if  any  part  of  such  estates 
should  remain  unsold,  after  answering  the 
purposes  of  those  instruments,  the  parts  so 
remaining  unsold  were  then  settled  on  the 
late  Duke  for  life,  with  remainder  to  the 
present  Duke,  then  Marquis  of  Blandford, 
in  fee. 

The  present  Duke,  in  1813,  under  the 
provisions  of  those  deeds,  granted  three 
very  large  annuities  for  lives  to  the  plain- 
tiffs;  and  in  1814  he  borrowed  a  sum  of 
20,000/.  from  Sir  Charles  Cockerell ;  and 
the  question  here  is,  which  of  these  incum- 
brances has  priority  with  respect  to  the 
surplus  of  the  money,  the  produce  of  the 
sale  of  the  estates  charged  wtth  the  annui- 
ties and  mortgage  debt,  after  payment  of 
the  debts  provided  for  by  the  trusts  of 
those  deeds. 

After  the  grant  of  the  annuities,  the  pre- 
sent Duke,  in  (he  year  1813,  executed  a 
deed,  the  effect  of  which  was  to  charge 
these  trust  estates  with  the  payment  of  the 
annuities;  and  by  that  deed  a  power  of  dis- 
tress was  given,  and  a  term  of  years  created 
for  further  securing  these  annuities.  In  the 
year  following,  Sir  Charles  Cockerell  ad- 
vanced money  to  the  Duke,  and  took  a  con- 
veyance of  a  more  formal  kind,  for  the 
purpose  of  securing  his  loan  ;  and  by  that 
deed  the  present  Duke  assigned  all  his  right 
and  interest  of  whatever  nature  in  these 

(1)3  Russ.  1 ;  s.  c.  t  Law  Joum.  Chsnc.  63. 
(S)  Ibid.  50 ;  t.  c,  2  Law  Joum.  Chase.  75. 
(3)  S  Eden,  81. 


trust  estates,  or  in  the  moBiet  tm 
duced  by  the  sale  of  these  estades,  §i 
ing  the  said  loan. 

The  Master,  in  making  his  repoi 
priorities  of  the  incnmbmncesy 
that  the  annuitants  were  the  firat 
brancers,  and  had  priority  over  di 
gagee ;  and  Sir  Charles  Cockerell  h 
exceptions  to  the  Master's  report  a 
point;  and  the  question  noir  be 
Court  upon  the  exceptions  is,  whi 
Charles  Cockerell  or  the  annuits 
entitled  to  the  priority  in  respect 
claim. 

For  Sir  Charles  Cockerell,  it  is 
that  he  is  entitled  to  the  priority, 
he  has  a  better  equity  than  the  am 
and  this  better  equity  is  stated  to  ar 
the  nature  and  form  of  the  ins 
under  which  he  claims.  The  an 
have  only  a  power  of  distress,  and 
of  years  for  the  protection  of  their  in 
while  the  nature  of  the  fund  on  wh 
claim  a  lien  is,  in  truth,  inconsisti 
both  these  remedies,  for  it  admits  ol 
tress,  nor  is  there  any  method  ol 
advantage  of  the  term  ;  the  instrui 
in  fact,  totally  informal.  On  thi 
hand,  the  instrument  under  whi 
Charles  Cockerell  claims,  is  much 
adapted  to  meet  the  case,  for  ther 
power  of  distress,  but  an  express 
ment  of  the  monies  which  shall  remt 
satisfying  the  trusts  created  by  the  c 
1812  and  1813. 

I  can  nowhere  find  it  laid  down 
books,  what  is  meant  by  a  better  equ 
after  a  reference  to  all  the  cases,  I 
better  equity  may  be  thus  described 
a  second  incumbrancer  has  taken  a  s 
which  in  its  nature  would  afford  hi 
tection  against  any  subsequent  incuml 
there,  in  case  the  first  incumbran 
not  taken  any  such  security,  the  sec 
cumbrancer  is  said  to  have  the 
equity.  He  is  said  to  have  a  better 
because  he  has  used  all  due  dilig 
make  himself  secure.  The  case  of  i 
equity  may  be  illustrated  with  refer 
the  case  of  an  outstanding  term,  by 
lowing  instance: — Where  an  estat< 
tended  to  be  mortgaged,  and  that  e 
subject  to  an  outstanding  term,  th< 
gagee  may  take  a  declaration  of  t 
the  term,  which  is  sufficient  for  son 
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pojesy  bat  does  not  give  him  an  eflTectual 
security  against  an  assignment  of  the  legal 
interest  in  the  term ;  a  second  incumbrancer, 
iv-ithout  notice,  may  take,  not  a  declaration 
of  trust  only,  but  also  may  secure  the  pos- 
session of  the  deeds,  and  by  obtaining  pos- 
session of  the  deeds,  he  secures  himself 
against  any  subsequent  incumbrancers :  and 
tbis  is  called  a  better  equity. 

Sir  Charles  Cockerell  has  not,  however, 

OD  that  principle  a  better  equity ;  no  doubt 

\tti  deed  is  a  much  more  formal  deed,  and 

\)etter  suited  to  the  actual  state  of  the  fund ; 

bot  shhough  the  deed  charging  the  annui- 

tin  ii  very  informal,  and  although  there  can 

be  DO  distress  nor  any  term  created,  yet,  in 

tbe  consideration  of  a  court  of  equity,  if  the 

(ked  is  good,  (though  it  may  be  informal,) 

itimoants  to  an  equitable  charge  on  the 

(nut  estate,  and  entitles  the  annuitants  to 

the  isme  remedy  on  that  informal  deed,  as 

Sir  Charles  Cockerel!  acquired  by  his  more 

formal  instrument.     In  this  respect  there  is 

so  better  equity. 

But  on  another  ground,  I  am  of  opinion, 
diat  Sir  Charles  Cockerell  has   a    better 
eqoity—vii.  on  the  ground  that  he  has  a 
security  against  the  party  having  the  legal 
interest.   Sir  Charles  Cockerell  gave  notice 
of  Lis  incumbrance    to    the    trustees   in 
U19;  the  late  Duke  of  Marlborough  died 
101817;  the  trust  estates  were  sold  between 
the  year  1817  and  the  end  of  the  year  1819; 
and  the  whole  interest  in  the  property,  ac- 
cording to  the  effect  of  the  instruments  of 
February  and  August  1812,  reverted  to  and 
vas  vested  in  the  present  Duke.     In  1819, 
Sir  Charles  Cockerell  gave  notice  of  his 
security  to  the  trustees,  who  were  then  pos- 
icssed  of  the  monies  assigned  to  him  by 
■ray  of  security.     The  trustees  after  such 
notice  could  never  give  any  valid  title,  as 
agaiost  Sir  Charles  Cockerell,  to  any  sub- 
sequent incumbrancer;    and    Sir    Charles 
Cockerell*  by  tliat  notice,  acquired  an  effec- 
tual security  against  any  persons  endeavour- 
ing to  deal  with  the  property  to  his  preju- 
ditt;   and,  therefore,   in   respect  of  that 
priority  of  notice,  he  had  a  better  equity. 
Thu,  I  apprehend,  is  the  meaning  of  priority 
of  notice  giving  a  better  equity ;  and  in  re- 
ipea  of  notice.  Sir  Charles  Cockerell  has 
tut  better  equity,  and  is  entitled  to  priority 
of  payment. 

Exceptions  allowed. 


When  these  exceptions  had  been  argued, 
Mr,  Wray,  who  appeared  on  behalf  of  a 
petitioner,  whose  petition  was  set  down  to 
be  heard  with  the  exceptions  and  further 
directions,  and  who  claimed  a  lien  on  the 
property  in  question,  superior  to  that  of 
either  of  the  former  incumbrancers,  applied 
to  the  Court  to  be  heard ;  and  on  the  5th  of 
March,  the  question  as  to  his  claim,  which 
involved  that  of  a  claim  of  judgment  cre- 
ditors, was  discussed,  when  it  appeared  that 
the  present  Duke  of  Marlborough,  during 
the  life  of   the  late   Duke,    had   granted 
various  annuities,  the  particulars  of  which 
were  contained  in  a  schedule  to  the  inden- 
ture of  release  of  February  1812  to  dif- 
ferent persons,  which  annuities  were  further 
secured  by  warrants  of  attorney  granted  by 
the  Duke,  and  by  judgments  entered  up 
thereon,  and  duly  docketed  to  bind  lands. 

The  petition  set  forth  the  grant  of  the 
annuities,  and  that  the  annuities  were  fur- 
ther secured  by  judgments,  which  judg- 
ments were  docketed  previous  to  the  grant 
of  t])c  plaintiff's  annuities,  and  to  the  date 
of  Sir  James  Cockcrell's  mortgage ;  and 
the  petition  proceeded  to  state  that  the 
petitioners  were  advised  that,  in  their  cha- 
racters of  judgment  creditors,  their  judg- 
ment debts,  being  prior  in  date  to  the  claims 
of  the  plaintiffs  in  this  cause,  were  a 
charge  on  the  funds  in  court  in  the  cause 
prior  to  the  plaintiffs'  charges  or  incum- 
brances, as  incumbrances  affecting  the 
estate  of  the  Duke  of  Marlborough,  besides 
having,  as  annuity  creditors,  an  express 
charge  on  the  funds  in  court  as  annuitants, 
whose  annuities  were  specified  in  the 
schedule  to  the  indenture  of  the  22nd 
of  February  1812  ;  and  that  though  cer- 
tain judgment  and  annuity  creditors  were 
made  parties,  in  order  that  the  claims 
of  the  judgment  creditors  might  be  gone 
into,  yet  that  it  appeared,  by  the  Master's 
general  report,  those  parties  had  declined 
to  prosecute  their  claims  as  incumbrancers 
on  the  estates  and  premises,  in  respect  of 
their  judgments,  and  had  stated  before 
him,  by  their  solicitor,  their  intention  to 
rely  on  certain  other  securities  held  by 
them  ;  and  that  the  petitioners  and  the 
other  (the  judgment  and  scheduled  annuity) 
creditors,  claiming  a  priority  over  the 
plaintiffs  in  this  suit,  were  and  had  been 
by  these  means  wholly  unrepresented  be- 


02 


CASES  IN  CHANCERY: 


fore  the  ^^aster,  and  that  their  claims  had 
refer  been  investigated  ;  and  the  petition- 
f-rs  praved  rhat  they  mi^vht  be  allowed  to  go 
in  before  the  Master  to  prosecute  a  refe- 
rence respecting  these  judgments,  on  be- 
half of  themselves  and  the  other  judgment 
creditors,  and  the  scheduled  annuity  cre- 
ditors claiming  a  lien  on  the  fund. 

Mr,  IVraij  and  Mr,  SiHtboUom,  for  }udg' 
ment  creditors. — All  the  object  of  the  pe- 
titioners   is   to   have    an   opportunity    of 
estnbli'ihing  their  claim  before  the  Master. 
As  judgment  creditors  they  have  a  lien  on 
the  reversion  in  fee  limited  to  the  present 
Duke,  and  the  produce  of  the  estates  sold 
since  the  death  of  the  late  Duke  is  prima- 
rily liable  to  satisfy  their  judgment  debts, 
nhich   attach    on    after- purchased   lands. 
Judgments  do  not  bind  trust  estates  gene- 
rally until  execution  is  sued  out ;  but  this 
is  not  a  trust  strictly,  but  only  a  discretion 
in  the  trustees  ;  and  according  to  the  rule 
established  in   Tunslall  v.    Trojipes^X),  a 
purchaser,  with  notice,  is  bound    by  the 
judgment ;  and  the  plaintiffs,  and  all  who 
claim  under  the  trusts  of  the  indenture  of 
release  of  February  1813,  must  have  no- 
tice, since  the  claims  of  the  petitioners  are 
mentioned  in  the  schedule  to  that  deed. 
Wc  do  not  claim  any  lien  under  the  trusts 
of  that  deed  as  annuitants,  but  as  judg- 
ment creditors  of  whose  claim  the  plain- 
tiffs and  defendants  had  notice.  In  Walwyn 
V.  CoutlM{2),  the  question  was  not  similar 
to  this :  there,  the  object  of  the  bill  was,  not 
to  give  effect  to  the  judgments,  but  to  set 
up  a  claim  of  priority  under  one  voluntary 
deed  against  the  claims  of  other  volunteers. 
The  judgment  creditors  are  entitled  to  con- 
sider their  debts,  which  the  Duke,  by  the 
judgment  confessed,  has  chosen  to  fix  on 
this  property,  as  prior  to  the  claims  of  the 
other  incumbrancers.  The  reversion,  being 
real  estate  in  the  Duke,  was  fixed  with  the 
lien  of  the  judgments  ;  and  as  it  was  the 
Duke's  real  estate,  until  the  sale  by  the 
trustees,  we  claim  to  be  satisfied  our  debts 
out  of  the  proceeds  of  that  estate :  the  sale 
was  not  till  aiier  the  death  of  the  late 
Duke,  and  for  the  purpose  only  of  defeat- 
ing these  judgment  creditors. 
Air.  T'inney,  for  the  plaintiffs. — The  trusts 

(1)  SSim.f86. 

i^te)  !^  Mer.  707 ;  •.  c.  3  Sim.  14. 


of  the  indenture  of  release  of  Febmaiy 
181S,  were,  that  the  estates  slionld  be  sold* 
and  that  the  purchase-money  should  go  to 
the  late  Duke  and  present  Duke ;  and  if 
the  deed  went  no  further,  this  is  a  conver- 
sion into  personal  estate ;  I  admit  tliat  if 
there  were  any  particle  of  the  real  estate 
remaining,  it  would  be  liable  to  the  lien  of 
these  judgments;  but  the  trust  is  an  abso- 
lute trust  for  conversion.  In  Forth  v.  Duke 
of  Norfoik{3),  it  is  decided  that  in  a  case 
of  this  sort  the  judgment  creditor  has  no 
lien,  and  the  case  here  is  much  stronger. 

The  Master  of  the  Rolls. — A  judg- 
ment creditor,  though  not  a  party  to  a  suit, 
is  entitled  to  go  before  the  Court  under 
the  decree ;  but  if  he  fails  to  come  in  at 
that  stage,  he  is  still  at  liberty  to  present 
his  petition,  praying  for  a  reference  to  the 
Master  to  inquire  whether  he  is  entitled  to 
have  his  claim  investigated.     But  in  such 
case  he  must  state  in  his  petition,  that  his 
application  does  not  arise  because  of  any 
want  of  diligence  on  his  part,  and  that  it 
was  from  no  fault  of  his  that  his  claim  was 
not  sooner  made.   In  point  of  form,  there- 
fore, the  petitioner  in  this  case,  for  want 
of  these  averments,  is  entitled  to  no  order 
on  his  petition ;    but,  inasmuch  as  he  is 
clearly  wrong  in  point  of  substance,  the 
Court  is  bound  to  give  its  reasons  for  re* 
fusing  the  application  on  the  ground  of 
defect  in  substance.      I  agree   with   the 
counsel  for  the  petitioner  in  thinking  that 
the  case  of  Walwyn  v.  Coutts  has  not  de- 
cided the  exact  point  raised  on  this  peti- 
tion. In  Walwyn  v.  Coutts^  Walwyn  claimed 
under  the  first  deed  a  special  lien,  created 
by  that  deed  on  the  estates  comprised  in 
that  deed ;  and  his  bill  was  filed  for  the 
purpose   of   impeaching    the   subsequent 
deeds.     He  sought  to  establish  his  right 
under  the  first  deed ;  and  contended  that 
the  second  deed  could  not  operate  to  aflTect 
the  rights  of  creditors  under  the  trusts  of 
the  first  deed.     The  present  claim  is  by  a 
judgment  creditor,  who  claims  a  lien  in 
respect  of  the  remainder  in  fee.     It  is  ad- 
mitted that  he  cannot  claim  in  the  charac- 
ter of  an  annuitant  only,  but  as  an  annui- 
tant who  has  obtained  a  judgment ;  and  on 
the  ground  that  the  trustees  had  notice 

i^S)  4  Madd.  50S. 
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thmc  he  was  also  a  judgment  creditor,  and 
that  the  trustees  having  had  notice  of  the 
jodgment,  the  petitioner  is  entitled  to  an 
equitable  lien,  in  respectof  that  judgment. 
A  judgToent  creditor  claims  an  express  lien 
on  all  real  estates,  to  which  the  debtor  is 
entitled  at  the  time  of  the  docket  being 
struck,  or  at  any  time  afterwards ;  and  the 
question  here  is,  whether  the  petitioner, 
in  respect  of  such  judgment,  has  a  lien  on 
these  real  esutes.     By  both  the  instru- 
ments certain  estates  are  conveyed  to  trus- 
tees in  trust  to   raise  money  by  sale  or 
mortgage,  or  by  charge  by  way  of  annuity, 
and  these  deeds  both  contain  a  declaration, 
that  if  the  estates  should  be  sold  during 
the  life  of  the  Duke  of   Marlborough, 
they  may  be  sold  free  from  debu,  and, 
accordingly,  an  express  discretion  is  given 
to  the  trustees,  aa  to  the  application  of  the 
purchase-money,  so  that  the  estates  m.iy 
be  iold  without  any  attention  being  paid 
to  any  claims  on  the  part  of  creditors ;  and 
if  the  estates  should  be  sold  after  his  death, 
it  is  itiil  provided  that  they  may  be  sold 
without  any  reference  to  the  claims  of  cre- 
ditors.    It  is  further  provided,  that  if  any 
of  the  estates  remain  unsold,  the  estates 
M  remaining  unsold  shall  vest  in  the  late 
Doke  for  life,  with  remainder  to  the  pre- 
lent  Duke  in  fee.     This  was  the  efTect  of 
both  these  deeds ;  and  the  question  here  is, 
whether  a  judgment  creditor,  under  these 
deeds,  has  any  lien  on  these  real  estates 
as  real  property.     It  is  clear  that  he  has 
00  legal  lien  under  the  trust  deeds ;  and  it 
only  remains,  therefore,  to  be  considered 
whether  there  was  any  equitable  lien. 

1  he  petitioner,  in  respect  of  his  judg- 
ment  certainly  had  a  contingent  equitable 
lien,  because,  if  any  part  of  the  estates 
bad  retnained  unsold,  he  would  have  had  a 
lien  on  such  parts  as  were  unsold.  There 
was  therefore  a  possible  case,  on  the  hap- 
pening of  which  the  petitioner  might  have 
had  a  lien,  but  that  possibility  of  lien  was 
dependent  upon  two  contingencies ;  first, 
whether  the  estates  were  sold  in  the  lifie- 
time  of  the  late  Duke,  in  which  case  the 
possibility  ceased ;  and  secondly,  if  the 
estates  or  any  of  them  remained  unsold 
until  his  decease,  still  if  they  should  be 
lold  afterwarda,  there  could  be  no  lien,  be- 
cause there  would  be  no  longer  any  real 
property  on  which  the  lien  could  attach. 


It  has  happened  that  the  executors  have 
sold  the  whole  property,  and  converted  it 
into  personalty,  and  therefore  there  is  no 
real  property  remaining,  out  of  which  a 
judgment  creditor  can  obtain  satisfaction. 
As  the  petitioner  ought  to  have  gone  in 
under  the  decree,  and  comes  here  to  ask 
a  special  indulgence,  and  fails,  he  must 
pay  the  costs. 


M.R. 
Feb 


BEKTRAK  V,  NOBLE. 


.R.       \ 

.  21.  } 
Executor — Liabiliiy  of. 


An  executor  taking  a  transfer  of  stock 
during  his  testa  I  or*  s  lije^  with  the  knnnrledge 
that  it  was  a  trust  fund^  in  his  capacity  of 
executor^  held  liable  to  the  ceatui  que  trusts. 

So,  if  an  executor  continues  to  pay  an  an* 
nutty  which  his  testator  paid  during  his  Ife^ 
for  seven  years  after  the  death  of  the  testator^ 
he  cannot  then  refuse  to  continue  the  pay- 
ments for  want  of  assi't^t  httt  will  be  held  per- 
sonally  liatde  to  the  annuitant's  claim,  on 
account  of  his  laches  in  m>t  ascertaining  what 
the  rights  of  the  annuitant  were* 

Fountain  North,  by  his  will,  after  be- 
queathing certain  legacies,  gave  and  be- 
queathed certain  property  to  his  wife  for 
life,  and  after  her  decease,  he  directed  that 
the  remainder  of  all  his  property  should  be 
equally  divided  between  his  two  daughters, 
Ann  North,  and  the  plaintiff  Arabella,  the 
the  wife  of  Sir  John  Meade,  and  appointed 
William  Noble,  the  executor  of  his  said 
will.  Ann  North  died  in  the  testator's  life- 
time. William  Noble  the  executor,  proved 
the  will,  and  |>osHe88ed  himself  of  part  of 
the  testator's  assetH,  and,  with  the  consent 
of  the  said  Arabella  North,  purchased  a 
sum  of  1,140/.  If.  Id.  reduced  S/.  per  cent, 
bank  annuities,  to  which  the  said  plaintiff 
was  entitled  under  his  father's  will. 

William  Noble,  during  his  lifetime,  con- 
tinued regul.irly  to  pay  to  the  plaintiff 
Arabella  Meade,  the  dividends  of  the  sum 
of  1,140/.  \s.  Id.,  as  the  same  became  due. 
William  Noble  made  his  will,  of  which  he 
appointed  his  son  John  Noble,  the  defen- 
dant, the  executor,  and  departed  this  life 
in  June  18S8. 
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John  Noble  proved  the  will  of  his  father, 
ftod  possessed  himself  of  the  assets,  and 
acted  in  the  administration  of  those  assets, 
and  in  the  character  of  executor  of  his 
father's  will,  he  continued  to  pay  to  Ara- 
bella Meade  the  dividends  of  the  sum  of 
1,140/.  l.f.  \d,  stock,  from  the  time  of  the 
death  of  William  Noble,  until  the  month  of 
May  1830. 

In  May  1830,  the  defendant  wrote  a 
letter  to  the  plaintiff,  which  was  in  the 
words  and  figures  following : — 

'*  Madam, — I  will  thank  you  to  inform 
me  in  whose  names  the  supposed  1,140/. 
Is,  Id,  31,  per  cent,  reduced  stock  stands 
in  the  books  of  the  Bank  of  England,  and 
any  other  information  you  may  possess  re- 
specting it,  for  I  have  never  received  any 
dividend  upon  it,  but  have  paid  the  17/. 
2s,  half-yearly,  out  of  the  effects  of  the  late 
William  Noble  :  these  assets  being  all  ex- 
hausted, I  can  of  course  pay  it  no  longer." 

The  present  bill  was  filed  to  compel  the 
defendant  to  transfer  into  the  name  of  the 
accountant  general  of  this  court,  in  trust 
for  the  plaintiff,  in  the  books  of  the  go- 
vernor and  company  of  the  Bank  of  Eng- 
land, the  sum  of  1,140/.  Is,  \d,,  and  to  pay 
her  the  dividends  which  had  accrued  due 
since  the  month  of  May  1830. 

The  defence  made  by  the  defendant, 
for  continuing  these  payments,  was  far 
from  being  satisfactory.  He  endeavoured 
to  shew,  by  his  testator's  books,  that  the 
stock  in  question  had  been  sold  out  by  Wil- 
liam Noble,  and  paid  to  him  as  the  con- 
sideration money  for  a  farm,  purchased 
from  him  by  William  Noble ;  but  even  if 
this  were  so,  there  appeared  to  be  good 
ground  for  supposing  that  the  defendant 
was  aware  of  the  trust  on  which  his  father 
held  the  stock  in  question. 

The  Master  of  the  Rolls. — It  must 
be  intended,  that  the  defendant,  the  exe- 
cutor of  William  Noble,  before  paying  the 
money  to  the  annuitant,  which  his  testator 
had  been  in  the  habit  of  paying,  took  the 
proper  means  of  ascertaining  what  were 
the  rights  of  the  parties  to  whom  the  pay- 
ment of  dividends  was  made  :  the  defen- 
dant must  have  been  aware  of  them,  or  the 
Court  will  intend  it  to  be  so ;  he  must  in 
the  eyes  of  this  Court,  be  held  to  have  been 
aware,  that  in  1821,  the  claim  of  his  tes- 


tator to  this  stock  originated  under  die 
trusts  of  the  will  of  Fountain  North. 

[After  commenting  shortly  on  the  pro- 
bability, that  the  defendant  was  aware  of 
tlie  fictitious  character  of  the  testator,  at 
regarded  the  stock  paid  to  him  by  his  tea* 
tator,His  Honour  proceeded:] — There  are 
two  grounds  on  which  the  defendant  must 
be  held  liable  for  the  sum  claimed  :  either, 
because  he  was  aware  in  taking  the  pro- 
perty, that  it  was  subject  to  a  trust ;  and, 
therefore,  that  he  took  on  himself  the  cha- 
racter of  trustee,  and  thereby  became 
personally  liable  to  answer  the  trusts  of  the 
stock  ; — or  because  his  testator  was  liable 
to  pay  that  sum,  and  he,  as  executor,  be- 
came liable  to  the  extent  of  the  assets  re- 
ceived, and  through  his  own  laches  in  per- 
mitting the  whole  of  his  testator's  assets  to 
be  administered  without  providing  for  the 
payment  of  this  annuity,  has  become  per- 
sonally responsible  for  those  payments* 
which  he  has  for  seven  years  continued 
to  make  out  of  the  assets,  without  having 
set  apart  any  fund  to  meet  them.  It  is 
extremely  difficult  for  the  Court  to  believe 
that  the  executor  was  not,  during  the  tes- 
tator's life,  aware  of  the  nature  of  the  cir- 
cumstances of  this  fund:  the  account  given 
by  him  of  the  circumstances  relative  to  this 
fund  is  wholly  incredible.  His  statement 
cannot  be  received ;  he  must  have  known 
that  it  was  trust  stock  ;  but,  upon  the  other 
ground,  he  is  equally  liable.  For  seven 
years  he  continues  to  make  the  payments 
of  dividends  on  this  stock,  and  is  he  after 
that  time  to  turn  round  and  say,  he  has 
no  assets,  and,  therefore,  will  not  any 
longer  continue  to  make  these  payments? 
He  has  prevented  the  plaintiff  from  making 
any  claim  as  a  creditor  on  the  assets  of  the 
testator,  and  it  is  not  competent  to  him  now 
to  turn  round  and  refuse  to  acknowledge  his 
liability  to  pay  a  sum,  which  his  own  acta 
have  prevented  the  plaintiff  from  obtaining 
from  the  testator *s  assets. 

There  must  be  a  personal  decree  with 
costs  against  the  defendant. 

Mr,  Pemberton  for  the  plaintiff: 
Mr.  Roife  for  the  defendant. 
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BLAEIMOKB    V.    THE    OLAMOR- 
OAXSHIKB  CANAL  COlfPANT. 


InjunetMon — Nuisance —  Abatement* 

Order  to  restore  a  canal,  which  had  under  ^ 
gome  improvements  and  alterations,  to  the 
Miate  m  whiek  it  was  when  first  completed, 
TefiftMtdn 

Jmrisdietion  of  the  Court,  as  to  abatement 
of  nuisance* 

The  plainiiflf  was  the  proprietor  of  cer- 
tain works,   called  the  Melin  Griffith  and 
Pentrjch  Works ;  the  defendants  were  the 
eompany  of  the  proprietors  of  the  Glamor- 
ganshire   Canal    Navigation.      This   com- 
pany had  been  incorporated  by  the  80th  of 
Geo.  9,  amended  by  the  36  Geo.   3,  in 
which  acts,  certain  provisions  were  made 
for  securinfi^  a  proper  supply  of  water  to  the 
Melin  Griffith  Works,  which  were  situated 
upon  the  river  Taff,  out  of  which  the  canal 
was  fed. 

Since  the  making  of  the  canal,  in  1798, 
various  improvements  and  alterations  had, 
from  time  to  time,  been  made,  and  had 
been  the  source  of  much  litigation,  on  the 
ground  that  the  supply  of  water  to  the 
Meiin  Griffith  Works  was  thereby  dimi- 
nkbed.  Injunctions  had  been  obtaini'd,  one 
IB  1824,  against  widening  and  deepening  a 
certain  dock,  called  the  Sea  Lock,  and  an- 
other in  1828,  against  widening,  deepening, 
aod  enlarging  a  certain  bason,  called  the 
Three  Mile  Pond ;  but,  as  the  terms  of 
these  injunctions  were  not  so  sufficiently 
extensive  as  to  the  prevent  other  alterations 
being  made,  which  might  have  the  same 
efiect  of  diminishing  the  supply  of  water 
to  the  Melin  Griffith  Works,  the  present 
VM  a  motion  upon  a  bill  filed  and  affida- 
vits, for  an  injunction,  which  would  have 
tbe  e£&ct  of  putting  things  in  the  state 
tbey  were  in,  when  the  canal  was  completed 
b  1798. 

Tbe  substance  of  the  prayer  of  the  bill 
vai,  that  the  said  company  might  be  re- 
•tnined  from  continuing  to  use  or  permit- 
ting to  be  used,  a  certain  fire-engine,  and 
from  erecting  or  using,  or  permitting  to  be 
erected  or  used,  any  new  or  other  engine 
or  means  of  pumping  or  conveying  any  of 
the  water  of  the  said  river  Taff  into  the 
cuttl,  and  from  drawing  off,  letting  off,  di- 
vening  and  turning,  and  permitting  to  be 


drawn  off,  let  off,  diverted  or  turned  out  of 
the  said  r'x'ver  Taff,  the  water  or  any  of  the 
water  of  the  said  river,  which  otherwise 
might  run  and  flow  to  the  works  at  Melin 
Griffith  and  Pentrych,  through  certain 
cuts  and  water-courses,  and  from  continu- 
ing to  supply  the  Graving  Dock  anfl  the 
collateral  pond,  with  water  out  of  the  Sea 
Lock  Pond,  or  any  other  part  o^  the  said 
canal ;  and  that  the  defendants  might  be 
decreed  to  effectually  stop  up,  and  keep 
stopped  up,  the  communication  or  cut  be- 
tween the  said  Graving  Dock  and  the  said 
Sea  Lock  Pond,  and  the  communication  or 
cut  between  the  said  collateral  pond  and 
the  said  Sea  Lo(*k  Pond ;  and  that  the  said 
company  might  be  in  like  manner  restrained 
from  continuing  or  permitting  to  be  con* 
tinned,  the  said  cuts  or  communications  or 
either  of  them  ;  and  that  the  said  company 
might  be  compelled  by  the  decree  of  the 
Court,  to  restore  the  said  Sea  Lock  Pond, 
and  the  tunnel,  and  the  water-way  thereof, 
and  the  Three  Mde  Pond,  and  the  said 
feeder,  to  the  same  depth,  width,  size,  state, 
and  condition,  as  the  same  respectively  were 
when  the  said  canal  was  completed  in  the 
year  1 798,  or  that  the  said  company  mi^lit  be 
in  like  manner  restrained  from  continuing, 
or  permitting  to  he  continued,  the  said  Sea 
I^)ck  Pond,  the  said  tunnel,  and  the  water- 
way thereof,  the  said  Three  Mile  Pond,  and 
the  saifl  feeder,  of  any  greater  depth  or 
width  than  the  same  respectively  were,  when 
the  said  canal  was  completed  in  the  ye:ir 
1798  ;  and  that  the  said  company  might  be 
decreed  to  remove  the  towing-path  through 
the  said  tunnel  or  any  part  thereof;  and  that 
the  said  company  might  be  in  like  manner 
restrained  from  continuing,  using,  or  permit- 
ting to  he  continued  or  used,  the  said  Sea 
Lock  of  the  said  canal,  or  any  part  thereof, 
of  any  greater  depth,  length,  or  width,  than 
the  same  was,  when  the  haid  canal  was  com- 
pleted in  the  year  1 7ii8  ;  and  that  the  said 
company  might  be  decreed  to  keep  in  re- 
pair the  several  locks  and  weirs  upon  the 
canal,  and  to  keep  the  bottom  and  sides  of 
the  canal  properly  puddled  and  secured  ; 
and  that  the  said  company  might  be  re- 
strained from  widening,  deepening,  or  en- 
larging, or  causing,  or  permitting  to  be 
widened,  deepened,  or  enlarged,  the  said 
canal  or  any  part  or  parts  thereof,  and  mak- 
ing or  permitting  to  be  made  any  alteration 
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remotely  possible,  consequences  of  an  order 
which  sliould  compel  the  defendants  either 
to  suspend  their  navigation  altogether,  or 
to  restore  their  works,  if  that  were  prac- 
ticable, to  the  state  and  condition  in  which 
they  were  many  years  ago :  such  conside- 
rations influenced  the  Court  in  The  Attorney 
General  v.  Cleaver,  where  they  existed  in 
a  very  inferior  degree.  The  leading  prin- 
ciple then  on  which  I  proceed  in  dealing 
with  this  application,  and  which  ought, 
generally  speaking,  to  guide  the  Court, 
and  to  limit  its  discretion  in  granting  in- 
junctions, at  least  where  no  special  circum- 
stances occur,  is,  that  only  such  a  restraint 
shall  be  imposed  as  may  suffice  to  stop  the 
mischief  complained  of,  where  it  is  to  stay 
further  injury — to  keep  things  as  they  are 
for  the  present. 

The  injunctions  granted  in  1824  as  to 
the  sea  lock,  and  in  1828  as  to  the  three 
mile  pond,  are  confined,  the  one  to  widen- 
ing and  deepening,  the  other  to  widening, 
deepening,  and  enlarging  the  water  way — 
in  substance,  both  prohibit  the  enlarge- 
ment of  the  canal.  This  prohibition  I  will 
extend  to  the  whole  canal,  with  the  addi- 
tion of  these  words: — "So  as  directly  and 
by  the  immediate  operation  of  such  en- 
largement to  lessen  the  supply  of  water  to 
the  Melin  Griffith  Works,  or  the  Pentrych 
works,  or  either  of  them."  And,  subject  to 
a  like  qualification,  I  will  also  restrain 
the  Company  from  "  erecting,  orpermitting 
to  be  erected  or  used,  any  engine,  other 
than  is  erected  and  used  by  them,  from 
making  any  new  cuts,  or  deepening  any 
cuts  already  made,  communicating  with 
the  River  Taff,  or  using  any  pipes  or  other 
contrivances  whatever  for  drawing  water 
from  the  said  river,  other  than  are  not  at 
present  used  by  them,  and  from  altering 
the  locks,  weirs,  or  other  works  of  the 
canal.'*  I  add  these  qualifying  words,  "so 
as  directly,  and  by  the  immediate  ope- 
ration of  such  enlargements,  erections,  cuts, 
deepenings,  and  so  forth,'*  in  order  to  pre- 
vent any  pretence  being  set  up  against  any 
improvements  of  the  canal,  by  which  its 
traffic  may  be  increased,  which  many  im- 
provements might  effect,  by  lessening  the 
expenses  of  the  company,  and  enabling 
them  to  reduce  their  dues — thus,  if  a  new 
engine  or  lock,  upon  an  improved  principle, 
enabM  tbtm  io  accomplish  this  end,  they 


would  not  come  within  the  prohibition;  they 
might,  by  increasing  the  traffic,  indirectly 
and  mediately,  increase  the  consumption 
of  water,  but  this  would  not  be  their  direct 
and  immediate  operation.  If  such  engine 
or  lock  occasioned  directly  or  immediately 
a  greater  consumption  of  water,  it  would 
come  within  this  order. 


V.C. 

Jan.  19 
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Practice, — Party, 

Bill  by  a  trustee  of  a  sum  secured  by  a 
policy  of  assurance  J  to  compel  the  person,  on 
whose  life  the  assurance  was  effected,  to  re- 
place  the  sum  assured,  which  he  had  lost  by 
fraudulently  surrendering  the  policy  for 
value  to  the  assurance  society: — Demurrer, 
because  the  cestui  que  trusts  were  not  parties, 
allowed  without  costs. 

The  bill  in  this  cause  contained  the  fol- 
lowing statement  of  facts  : — 

By  a  certain  indenture  of  settlement, 
made  after  the  marriage  of  Henry  White, 
deceased,  with  Mary  White,  which  inden- 
ture bore  date  the  17th  of  December  1813, 
and  was  made  between  the  defendant  John 
Barnett,  the  brother  of  Mary  White,  of  the 
first  part,  Henry  White  of  the  second  part, 
Mary  White  of  the  third  part,  and  the 
plaintiff  and  Thomas  White,  since  deceased, 
of  the  fourth  part,  a  policy  of  assurance  for 
1,000^.,  which  had  been  effected  in  the 
Equitable  Assurance  Society  on  the  life  of 
John  Barnett,  the  father  of  Mary  White, 
was  assigned  to  the  plaintiff  and  Thomas 
White,  their  executors,  administrators,  and 
assigns,  upon  trust,  in  case  Mary  White, 
and  any  children  which  she  might  have  by 
her  present  or  any  future  husband,  should 
survive  John  Barnett,  to  place  out  the 
1,000/.,  secured  by  the  policy,  and  all  other 
money  to  become  due  thereon,  in  their 
names  in  the  public  stocks  or  funds, 'in 
trust  to  pay  the  interest  to  Mary  White 
for  life,  and  after  her  decease,  in  trust  for 
her  children  as  therein  particularly  men- 
tioned. 

Thomas  White,  the  plaintiff's  co-trustee, 
who  had  possession  of  tlie  deed,  died ;  and 
on  his  death  the  plaintiff  applied  to  the 
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Eqaitable  Atsonmoe  offiee  to  ascertain  the 
value   of  the  policy*  which  had  been    in- 
creased   by   certain  adch'tions   by  way  of 
bonus ;  when  it  appeared  that  in  November 
1 832  a  bonus  of  795/.  had  been  added  to 
the  policy,  to  be  payable,  together  with  the 
sum    aecnred    for   which   the   policy   was 
effected,   at  the  death  of  the  defendant ; 
and  it  also  appeared  that  Thomas  White 
had  not  given  notice  of  the  assignment  to 
the  £quitable  Society,  and  that  the  defen- 
dant Biarnett  had  obtained  possession  of  the 
policy  in  1832,  and  had  sold  the  policy  to 
the  Eqoitable  Society  for  326/.  13«.,  and  the 
bonus  for  239/.  15«.,  making  together  the 
som  of  721/.  8#.,  and  had  surrendered  the 
aame  to  them  in  consideration  of  the  sum 
of  721/.  8i.,  which  sum  he  had  appropriated 
to  his  own  purposes. 

The  early  premiums  on  the  policy,  till 
its  sorrender,  were  regularly  paid  by  the 
defendant,  in  pursuance  of  a  covenant  to 
that  effect  in  the  settlement* 

Henry  White  died  in  1831,  and  left  Mary 
White,  his  widow,  and  four  children,  her 
larviving. 

The  bill  charged  that  fhe  defendant  liad 
become  liable  to  pay  to  the  plaintiff  the 
1,000/.  secured  by  the  policy,  and  the  795/. 
the  amonnt  of  the  bonus  declared  thereon ; 
and  the  prayer  of  the  bill  was,  that  the  de- 
fendant might  be  decreed  to  pay  the  sum 
of  1,795/.  to  the  plaintiff,  upon  the  trusts 
of  the  indenture  of  settlement. 

To  this  bill  a  demurrer  was  put  in  for 
want  of  parties,  because  Mary  White  and 
her  children  were  not  made  parties. 

Afr.  9Filleoekf  in  support  of  the  bill. — 
This  is  not  a  bill  for  the  purpose  of  ascer- 
tsiniag  the  r^hts  of  parties ;  there  is  no 
question  as  to  that;  and  no  decree  could  be 
obtained  against  Mrs.  White  and  her  chil- 
dren, and,  therefore,  they  are  not  made 
psrties.  This  principle  is  laid  down  in 
Frcaco  ▼•  Franco  (1),  where  the  demurrer 
was  oremded  with  cosu,  it  being  only  put 
in  to  cover  a  person  guilty  of  a  breach  of 
trust,  and  to  de£er  the  time  at  which  he 
ought  to  answer.  Here,  tliere  is  nothing  on 
whtdi  the  trusts  of  the  settlement  can 
sttach,  and  there  is  no  reason  for  making 
die  widow  and  children  of  Henry  White 
pirtics;  they  may  never  acquire  any  in- 

(t)  3VM.75. 


terest.  The  plainti  AT  comes  here  to  protect 
himself  from  a  charge  of  breach  of  trust. 
Had  these  persons  been  made  parties,  they 
might  have  demurred  on  the  principle  Oi 
the  case  of  Wych  v.  Meal  {2).  The  plain- 
tiff  would  be  a  necessary  party  to  a  bill 
filed  by  the  ce«/Mt  que  trusts^  but  the  con- 
verse does  not  hold  ;  and  here  he  acknow- 
ledges himself  to  be  a  trustee,  and  a  trustee 
for  the  persons  entitled  under  tlie  settlement. 
Mr.  Keene  appeared  for  the  defendant. 

The  Vice  Chancellor. — In  this  case 
the  only  right  the  plaintiff  can  have  to  sue 
is,  a  right  founded  on  the  fact,  that  the 
widow  and  children  of  Henry  White  are 
the  only  persons  entitled  ;  and  it  is  only  by 
ascertaining  that  the  wife  and  children  are  in 
existence,  that  that  right  can  he  established, 
for  if  they  were  dead,  Barnett  himself  would 
be  entitled  to  the  benefit  of  the  policy.  The 
principle  of  the  decision  in  the  case  of 
Franco  v.  Franco  is  not  at  all  similar  to 
this,  and  that  decision  seems  to  be  little 
understood ;  in  that  case  there  must  have 
been  such  an  agreement  between  the  plain- 
tiff and  the  other  trustee,  as  that  the  chil- 
dren could  have  no  claim  against  the  latter. 
My  opinion  on  the  facts  here  stated  is,  that 
the  record  is  wrong ;  the  widow  and  chil- 
dren should  have  been  made  parties.  What 
is  asked  by  the  prayer  of  the  bill  is,  that 
the  defendant  may  pay  to  the  plaintiff  the 
sum  found  due  from  him ;  but  the  Court 
will  order  the  sum  to  be  paid  into  court, 
for  the  benefit  of  the  parties  entitled,  and 
those  parties  are  not  now  before  the  Court. 

As  the  point  was  one  of  some  nicety,  and 
one  not  before  settled,  no  costs  were  given, 
but  the  demurrer  was  allowed. 


M.R.  1 
''eb.  1.  \ 
[ar.  12.   y 
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Feme  Covert — Settlement ,  Waiver  of. 

An  agreement  made  by  A,  the  husband^ 
afler  marriage^  to  settle  half  his  wife  JTe 
fortune  on  herself^  is  not  a  voluntary  agree^ 
ment,  but  amounts  to  a  purchase  of  t/te  wife's 
equity i  and  cannot  be  waived  by  the  wife  to 
ike  prejudice  of  her  children, 
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CASES  IN  CHANCERY : 


Order  made  for  payment  of  a  sum,  part 
of  B's  fortune,  to  A,  on  her  consent  being 
obtained^  m  consequence  of  the  like  order 
having  been  made,  under  the  same  twill,  by  a 
former  Master  of  the  Rolls  and  the  Lord 
Chancellor ; — but,  semble,  that  on  principle 
and  authority  the  wife  cannot  waive  the 
benejtt  of  the  agreement, 

Robert  Bevam,  by  his  will,  bearing  date 
the  18th  of  February  1792,  after  giving 
divers  specific  and  pecuniary  legacies  to 
certain  peftons  therein  mentioned,  as  to  all 
the  vest,  residue,  and  remainder  of  his  real 
and  personal  estates  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  or 
kind  soever  the  same  were,  he  gave,  de- 
vised, and  bequeathed  the  same  and  every 
part  thereof  unto  certain  trustees  in  his  will 
mentioned,  and  to  the  survivors  and  survi- 
vor  of  them,  and  to  the  executors  and  ad- 
ministrators of  such  survivor,  in  trust  to 
permit  his  (the  testator's)  daughter  Eliza- 
beth, the  wife  of  Henry  Park,  and  her  hus- 
band, to  receive  and  take  the  rents,  issues, 
and  profits  thereof  during  the  term  of  their 
joint  lives,  and  the  life  of  the  longest  liver 
of  them ;  and  from  and  after  the  decease 
of  the  survivor,  except  as  to  3,000/.  which 
it  was  his  intention  should  be  paid  and 
payable  to  his  granddaughter,  the  plaintiff 
Elizabeth  Fenner,  by  her  then  name  of 
Elizabeth  Bevarn  Park,  on  her  attaining 
the  age  of  twenty-one  years  or  marriage, 
although  her  father  and  mother  should  be 
then  both  living,  then  in  trust  to  divide  the 
same  in  equal  shares  and  proportions 
amongst  every  such  child  and  children  as 
might  then  be  living  of  his  daughter  Eliza- 
beth, which  she  might  happen  to  have,  as 
and  when  they  attained  their  respective 
ages  of  twenty-one  years  or  marry. 

Shortly  after  the  date  of  the  will,  the  tes- 
tator departed  this  life,  without  having  al- 
tered or  revoked  the  same. 

Elizabeth  Park,  after  the  death  of  her 
husband,  married  a  person  of  the  name  of 
l*aylor,  and  died,  leaving  the  plaintiff 
EHizaheth  Bevarn,  tlie  wife  of  the  plaintiff 
Thomas  Paris  Fenner,  and  four  other  chil- 
dren, her  surviving. 

After  Mrs.  Fenner  had  attained  her  age 
of  twenty- one  years,  and  in  the  year  1813, 
Mr.  and  Mrs.  Fenner  presented  their  peti- 
tion to  have  the  3,000/.  and  the  interest 


paid  ;  and  on  the  hearing  of  that  petitio 
and  on  an  affidavit  being  reed,  whcrelij 
appeared  that  no  settlement,  or  agresflMi 
for  a  settlement,  had  been  made  by  br 
affecting  the  legacy  of  3,000/.,  except  tl 
memorandum  therein  referred  to,  the  tbi 
Master  of  the  Rolls  made  an  order  oo  tl 
8th  of  July  1813,  that  the  trustees  ondi 
the  testator's  will  should  pay  to  the  plsioti 
Thomas  Paris  Fenner,  the  sum  of  3,266 
Ids.  Sd.,  being  tlie  legacy  of  3,000i 
together  with  the  arrears  of  interest  thw 
of. 

The  affidavit  of  the  plaintiff  Thorn 
Paris  Fenner,  respecting  the  settlenwn 
stated,  that  no  settlement,  or  agreement  fi 
a  settlement,  had  been  made  by  the  dep 
nent,  either  before  or  since  his  intermi 
riage  with  the  plaintiff  Elizabeth  Bevir 
his  wife,  (formerly  Elizabeth  Bevam  Pai 
spinster,)  affecting  the  share  or  interest 
the  deponent's  wife,  for  or  in  the  real 
personal  estate  of  Robert  Bevarn,  the  ti 
tator,  named  in  the  pleadings  of  the  can 
or  of  or  in  any  part  or  parcel  thereof  i 
spectively,  save  and  except  the  memon 
dum  or  paper- writing  mentioned  and 
forth  in  the  pleadings  in  the  cause,  wh 
was  signed  by  the  plaintiff,  Robert  Beva 
and  was  in  the  words  and  figures  follow! 
that  is  to  say,  "  London,  December  : 
1810.  Memorandum, — I  do  hereby  ag 
that  one*half  of  the  property  to  which  B4 
Fenner  is  entitled,  shall  be  secured  o| 
herself;"  and  the  affidavit  further  stat 
that  the  deponent  had  never  acted  upon 
memorandum,  his  wife  having  declined 
accept  any  settlement,  and  being  desin 
that  the  whole  of  the  property  to  wh 
she  was  entitled  should  be  transferred,  p 
to,  and  received  by  the  deponent. 

The  point  was  fully  argued  before 
William  Grant,  and  the  order  was  mi 
with  deliberation,  but  the  case  had  not  bt 
reported. 

The  same  point  came  before  his  Hoik 
the  Master  of  the  Rolls  while  he  was  V 
Chancellor,  as  to  a  part  of  the  residue 
the  estate  of  the  testator,  to  which  Mr.  i 
Mrs.  Fenner  were  entitled,  when  the  ca 
was  before  him  on  further  directions,  i 
on  that  occasion  his  Honour  refused 
make  the  order  for  tlie  payment  of 
money  to  the  husband,  but  directed  hint 
lay  before  the  Master  proposals  for  a  > 
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d  Oe  CMe  it  reported  under 
Ftnmmrr.  Taylor  (I). 
dgmenc  of  die  Matter  of  the 
t  oeeuion,  there  is  tlie  follow - 
uon— "  It  M  Mid.  that  a  case 
•ent  caoae  before  Sir  William 
that  he  permitted  tlie  wife  to 
■efit  of  the  agreement ;  but  that 
iag  in  print,  I  am  neither  ac- 
th  the  particular  facts  which 
nor  with  the  reaaona  on  which 
Grant  proceeded."  It  was  not 
It  time  that  Sir  William  Grant's 
•de  as  to  the  SfiOOl.^  bequeath- 
7enner  by  the  same  will. 
Chancellor's  order  was  appeal- 
tbe  present  Lord  Chancellor, 
nsed  by  an  order  dated  the  9th 
IHSl. 

I  waa  presented  at  the  Rolls  on 
sbruary  for  the  transfer  of  one« 
a  aom  of  1^,000^,  SL  lOs.  per 
1  bank  annuities,  to  Mr«  Fenner, 
er  four-fiftha  to  the  persons 
er  the  will  of  Robert  Bevarn ; 
ISth  of  March  the  Master  of 
re  tlie  following  judgment  as  to 
'a  one-fifth  share  of  the  2,000/. 

rsK  OP  THE  Rolls. — This  case 
me,  on  petition,  on  the  lat  of 
t  is  the  petition  of  Mr.  and 
'  and  others  for  the  transfer  of 
00/.,  to  one-fifth  part  of  which 
became  entitled  on  the  death 
ler.  In  the  year  1825  there 
ir  application  made  to  me  by 
ties,  and  on  that  occasion  Mrs. 
ared  in  Court  to  consent ;  but  1 
nake  the  order,  that  the  pro- 
be paid  to  her  husband,  from 
>  the  effect  of  a  certain  agree- 
n  Mr.  and  Mrs.  Fenner,  made 
rriage. 

i  by  the  report  of  the  Master, 
lade  on  the  occasion  of  a  former 
respecting  the  payment  of  a 
S,000/.,  bequeathed  to  Mrs. 
be  same  will,  that  Sir  William 
ed  a  reference  to  the  Master  to 
«ther  there  was  any  settlement 
Mrs,  Fenner's  marriage.  By 
»f  that  reference,  it  appeared 

169;  s.  a  5  Law  Joura.  Clisac.  145. 


that  Mrs.  Fenner  married  under  age,  and  a 
few  days  after  her  marriage,  there  was  an 
interview  between  Taylor,  the  husband  of 
Mrs.  Fenner's  mother,  who  had  married  a 
second  time,  and  Mr.  Fenner,  and  on  that 
occasion  Mr.  Fenner  signed  an  agreement 
in  the  following  worda : — **  I  do  liereby 
agree  that  one-half  of  the  property,  to  which 
Mrs.  Fenner  is  entitled,  shall  be  settled  on 
herself." 

Sir  William  Grant  was  of  opinion  that 
this  writing  did  not  form  a  valid  agreement 
for  a  settlement,  under  which  the  cliildren 
of  Mrs.  Fenner  could  claim  any  benefit, 
and  he  consented  to  permit  the  payment  of 
this  money  to  her  husband.  When  tlie 
same  question  was  before  me  as  to  another 
sum  of  money,  it  was  said  that  there  had 
been  a  simihur  case  before  decided,  but  it 
was  not  shewn  what  were  the  particulars  of 
that  case,  nor  what  were  the  facts  on  which 
the  judgment  proceeded.  My  decision,  re- 
fusing to  permit  the  money  to  be  paid  to 
the  husband,  and  the  opinion  of  tlie  present 
Lord  Chancellor,  that  Mrs.  Fenner  must 
waive  the  benefit  of  the  agreement,  and  give 
up  the  property  to  her  husband,  were 
brought  before  me  the  otlier  day ;  and  I  then 
stated,  that  whatever  might  be  my  own 
opinion  on  the  subject,  as  this  identical  case 
had  been  twice  decided  already,  I  should 
feel  myself  bound  to  follow  the  former  de- 
cisions, and  should  permit  tlie  husband  of 
Mrs.  Ftnner  to  take  the  stock.  I  still 
adhere  to  that  opinion  to  which  I  formerly 
came,  that  the  agreement  is  good,  though 
under  the  circumstances  I  am  bound  to 
follow  the  judgment  of  the  Lord  Chancellor. 

The  reasons  of  my  former  opinion  were, 
that  the  terms  of  the  settlement,  directed 
under  the  agreement,  would  embrace  chil- 
dren ;  and  though  tlie  particular  form  of 
the  settlement  to  be  made  under  this  agree- 
ment is  not  mentioned,  yet  my  view  of  the 
case  was,  that  a  court  of  equity,  under  the 
terms  of  the  agreement,  would  direct  a  set- 
tlement in  the  usual  form, and, consequently, 
under  audi  a  settlement,  the  children  would 
be  entitled  to  the  usual  danses  for  their 
benefit.  Sir  William  Grant,  however,  and 
Lord  Brougham,  were  of  opinion  that  thia 
was  a  voluntary  settlement,  and  tliat  the 
Court  would  not  carry  it  into  effect.  It 
appears  to  me  still,  that  the  agreement  is 
not  voluntary,  because  the  agreement  would 
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Lofd 

win. 


^^/trSf Ajr  t.  ULAMKLZr. 


fVkff^  a  detiu  m  a  mil  is  clear  amd  ^x- 
pf0$$  bff  ii$0flff  tht  mtbieipumt  parU  of  the 
mil  aamud  bt  Umtud  mi  fair  the  pturpoMe  of 
fifitiUmg  a  dtmU  tm  what  u  cUar  tmd  flam 
im  ilulff  hut  i»  to  be  cofuirued  $o  thai  H  may 
etand  mih  the  evpreee  deviee  m  the  former 
pari  of  the  mil, 

/Jeniee  of  real  and  perianal  estate  to  true* 
teeif  in  trust  to  pay  the  interest  and  yearly 
produae  to  A,  for  life,  and  after  her  death 
to  rmvsy  the  game  to  all  and  every  the  child 
and  (ihildren  of  A,  and  their  heirs,  as  tenants 
in  mtmrnon,  and  not  as  joint  tenants ;  but  in 
roM  At  ihall  happen  to  die  without  leavina 
any  t^hild  or  ohitdren,  or  issue  of  such  chiU 
or  rhiUren,  and  on  failure  thereof  then  over : 
^^Jhld,  that  A,  took  a  life  estate,  and  the 
ehildrm  the  remainder  in  fec^with  an  exe* 
vutory  devin  over,  in  case  of  the  death  of  A, 
without  children  or  issue  of  children. 


TIiIm  wan  A  bill  filed  by  a  vendor,  for 
iii»«H«iflv  nttribrmitnoe  of  an  agreement  for 
tiii>  nurcnaNe  of  a  flreehold  estate.  The 
purrnaaer  objeoted  to  complete  his  con- 
trac^fi  Inslstinff  that  the  vendor  had  not 
shewn  a  KOfut  title.  The  question  arose 
under  the  fellowtnff  devise. 

Cleave  Oreenhili,  by  his  will,  which  bore 
dale  tlie  17  th  of  March,  1747,  devised  in 
the  words  (hUowinff :  *^  In  eaae  I  leave  no 
iesuis  my  mind  ana  will  is,  and  I  do  here- 
by declare,  that  mv  said  trustees,  their 
heirs,  exeeult>rs,  and  administrators*  shall 
ataml  seiseil  and  posaessedof  all  my  estate. 


every  the( 
Ifardia^ 


afl 
cUdren  of  say  said 
and  their  hein^  ai 
not  m  jobit  imaBix;  trntmcaaei 
niece  shall  happen  to  die  widboot 
any  child  or  diildmi,or  issue  of  sai 
or  cUdrcBf  and  on  frihiie  iherec 
in  tmst  to  pay  the  interest,  yearly  i 
produce  of  my  said  frediold  andeo 
real  and  personal  estates,  to  my  d 
lovmg  wife  and  her  assigns  dnr 
term  of  her  natural  life ;  and  fin 
immediately  after  her  decease,  in 
convey  and  assure  all  my  said  i 
and  copyhold,  real  and  personsl 
unto  my  loving  kinsman  Mr.  John 
hill,  his  heirs,  executors,  snd  adn 
tors,  and,  in  case  of  his  death,  unto 
every  the  child  or  children  of  him  i 
John  Greenhill  and  their  heirs  as 
in  common." 

The  testator  never  had  any 
Martha  Walker,  the  testator's  nie 
only  one  daughter,  Mary  Walke 
the  question  arose  on  the  constru 
the  above  devise,  whether  Mary 
took  an  estate  in  fee-simple  or  a: 
tail, — on  the  decision  of  which  thi 
ness  of  the  title  depended. 

The  case  came  on  to  be  heard. 

Mr,  Agar  and  Mr.  Preston  arj 
favour  of  the  devise  giving  a  fee  t 
Walker. 

Mr,  Pemberton  and  Mr,  Jacob,  c 

In  favour  of  the  estate  in  fee  the 
ing  cases  were  cited : 

Smith  V.  Horlock,  7  Taunt.  129. 
JDoe  dem.  Herbert  v.  Selby,  2  I 

Uress.  926. 
Jacobs  V.  Amyatt,  4  Bro.  C.C.  5< 

The  Master  of  the  Rolls. — ^X 
no  reasonable  around  of  doubt  in  thi 
this  testator  devises  his  estates,  f 
and  copyhold^  real  and  personal,  i 
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r  hein,  execntors,  administraton, 
gnt,  with  a  direction  that  tliey 
mj  the  income  of  those  ettatea 
see  for  life,  and  after  her  decease 
r  ahoiild  convey  the  same  estates 
ild  or  children  of  his  said  niece 
'  heira,  as  tenants  in  common, 
ffda  can  be  more  clear  than  these 
e,to  shew  an  intention  on  the  part 
stator  to  give  an  interest  to  these 
;  and  this  clause,  giving  the  estate 
so  dear,  that  no  doubt  can  be 
1  respecting  the  effect  of  it,  and, 
f  we  cannot  refer  to  a  subsequent 
lie  will  to  throw  doubts  on  that 

io  clear  in  itself.  When,  there- 
refer  to  the  subsequent  part  of 
we  must  refer  to  it  only  to  see 
he  words  in  the  subsequent  part 
ill  displace  these  words,  or  are 
nt  with  the  intention  thus  plainly 
L  The  Court  never  defeats  the 
reasion  of  intention  by  words  sub- 
where  there  is  not  any  doubt  on 
'  part  of  the  will,  provided  the 
Qt  words  can  be  reconciled  in  any 

what  has  preceded  them.  Let 
hat  were  the  subsequent  words : 
:or  foresees  that  in  certain  events 
tion  gf  giving  the  estate  to  the 
if  his  niece  may  be  defeated ;  the 
nay  all  die  in  the  lifetime  of  the 

those  children  may  die  without 
ssne;  and  in  case  there  be  no 
or  issue  of  children  in  existence 
the  benefit  which  was  intended 
,  he  does  not  mean  this  interest 
d,  at  all  events,  to  such  persons 
present  the  children  in  case  any 
should  die  without  issue,  but  he 

property  over  in  these  events  to 
>jects  of  his  own  bounty,  in  pre- 
>  strangers  who  might  come  in  as 
atives  of  the  children  of  his  niece ; 
ire  to  consider  the  words  as  ap- 

the  case  of  the  death  of  the  niece 
hfldren,  and  without  issue  of  chil- 
li could  take  under  the  terms  of 
e. 
orda  used  with  reference  to  the 

the  niece  are,  "  without  leaving 
I  or  children,  or  issue  of  such 
ehildren,"  where  the  sense  of  the 
leqaires  the  construction  to  be, 

her  death ;  for,  in  that  ?ase  the 


testator  prefers  disposing  of  the  property 
to  objects  of  his  own  bounty,  to  letting  it 
go  to  collateral  relations  of  his  niece ;  and, 
according  to  the  same  rule  of  construction, 
the  words  *'  on  feilure  thereof*  mean,  for 
want  of  children  of  the  niece  living  at  her 
death,  and  for  want  of  issue  of  such  chil« 
dren  then  living,  and  in  such  case  he  gives 
the  estate  over.  The  first  devise  is  a  de- 
vise in  remainder  in  fee  to  the  children  of 
the  niece,  with  an  executory  devise  over  in 
the  events  specified. 


.  C.     \ 
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FARNELL  V,  TULLOCH. 


An  order  for  time  to  answer  after  aitack^ 
ment  sealed,  irregular. 

A  party  obtaining  an  order  for  an  attach' 
ment  is  to  use  his  best  endeavours  to  execute 
it  without  delay. 

An  attachment  for  want  of  an  answer 
was  filed  against  the  defendant  on  the  21st 
of  December  1 832. 

On  the  8th  of  January  1 883,  the  clerk  of 
the  plaintiff^s  solicitor  said  to  the  solicitor 
of  the  defendant,  that  an  attachment  would 
be  delivered  on  the  day  following,  viz.  the 
9th,  unless  an  order  was  obtained  for  time 
to  answer. 

An  order  for  time  to  answer  was  ob- 
tained. The  present  was  a  motion  seeking 
to  discharge  that  order,  because  it  had 
been  obtained  after  an  attachment  had 
been  sealed,  which  was  irregular. 

The  case  of  Barritt  v.  Barritt{\),  was 
cited  contrd. 

The  Loan  Ciiavcellob. — ^A  party  is  in 
contempt  as  soon  as  an  attachment  is  sealed 
against  him,  and  he  is  not  entitled  to  any 
order  till  he  has  cleared  his  contempt, 
llie  case  of  Barritt  v.  Barritt  does  not 
apply,  for  it  only  shews,  that  after  notice 
an  attachment  would  be  issued,  and  that 
before  sealing  it,  an  order  for  time  might 
be  obtained. 

Every  person  is  to  use  his  best  endea- 
vours  to  execute  every  process  of  the 

(1)  .n  Awamt.  595. 
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O/rsrt  u  smph  as  he  can  after  obtaining 
ft.  i  rjftfinot  tav  tijere  has  been  a  irilful 
'U'htik  i/i  iij<;  present  case,  but  the  attach- 
a'0f,t  nH%  not  uftrrd  till  three  weeks  after 
It  hkj\  \f.»:u  obtained ;  and  this  shews  that 
U,f.  \ifany  had  not  used  his  best  endea- 

Iff  a  csMe  similar  to  the  present,  but 
»hi':h  \%  uift  re|>orted,  fjord  Eldon  ordered 
t\iMr  dfiiriniHut  in  contempt  to  pay  to  the 
pUiiitiff'thr«7e  {guineas,  and  gave  him  a  fort- 
tuyU*  K  titit*'.  Vt  anKwer.  I  am  disposed  to 
d'/  3io  \ii't*'t  and  to  make  the  plaintiff  pay  the 
tj/t^n  ofthiv  application. 


M    H,     P 


WAMCKR  V,  IIARDWICK. 


/iifot^fati/n     I)m9€ for  payment  of  debts, 

Tn^UUtt^  f(Ufe$  real  esttUes  to  truHeeg^  to 
he  ^Mt  find  dittt  t$  the  trusteeif  out  of  the 
fff'^h^r,  tn  thr  fiftt  plane f  to  pay  all  htrjust 
^f/fi,  ithd  funeral  and  testamentary  ex- 
p^ttttt,  fifd  ihr  /e^ac/e$  f^'wen  hy  her  niil,  or 
If^  «tn$f  dHinil;  $hf.  then  Mpecifically  devises 
m  y/#//^  part  of  her  ptrisonal  property,  and 
mil  hihtf  thf  rrstf  resulue^  and  remainder  of 
h*f  fH-ftonal  rttfitr  and  rf/ecls,  to  the  trustees 
tm  IfU't  jiff  her  tin  re  dauf^hlcrs  and  fr rand" 
dnuyhlnr,  'I' he  wdl  also  contains  a  discre* 
tymHfy  jtimer  to  the  truttees,  to  postpone  tlw 
salf  of  llm  rral  rn/ales,  till  after  tlw  death  of 
I  hit  dntmfrs  for  life :  -I  hid,  that  this  devise 
hf  Ihr  ftntl  estates  did  not  create  an  ex^ 
onnalion  of  the  jtersonal  estate  from  tlie 
luihilUy  to  debts, 

I'liilsdelphia  Fraiicombe  made  her  will, 
\»tMfU\y^  daiA  I  lilt  %%im\  dny  of  January  1825, 
wh<*ri«hy  utie  din'Cifd  ilmt  hifr  just  debts, 
funural  and  ((*Hi«m(*ntary  ex|>eniM>s,  should 
bf)  paid  and  saii«(ii*d  a«  soon  as  convenient- 
ly mi^ht  bf!  aft«r  her  decease,  and  she 
thereby  nominated,  constituted  and  appoint- 
ed the  plaintin;  1'homas  Walker,  and  the 
defendant,  William  Tanner,  and  others, 
executors,  in  trust,  of  her  will ;  and  after 
giving  legacies  of  60/.  a- piece  to  her  grand- 
children, to  be  paid  widiin  six  months  after 
her  decease,  she  gave  and  bequeathed  unto 
each  of  her  daughters,  Mary,  the  wife  of 
William  Hodgson,  and  Harriett  Gale,  the 
sum  of  1,200/.  a-piece,  to  be  paid  within 


twelve  calendar  nontht  after  ber 
but  without  any  interest  for  the 
the  meantime.  And  she  gave,  devj 
bequeathed  unto  her  executors,  all 
dwell ing-liouse,  with  tlie  garden  an 
tenances  thereunto  belonging,  thei 
own  occupation,  situate  and  being  i 
ham,  in  the  county  of  Sussex,  and 
her  farm  and  lands,  called  the  Grei 
situate  and  being  in  the  parish  of 
in  the  county  of  Sussesc,  and  the 
occupation  of  William  Hardwick, 
appurtenances ;  and  also  all  I 
farm  and  lands  at  Plumpton  io  I 
county,  with  the  appurtenances, 
other  her  messuages,  lands,  tenero 
hereditaments  not  therein  before 
in  which  she  or  any  person  or  p 
trust  for  her  had  any  estate,  right, 
interest  in  possession,  reversk>n,or  n 
or  expectancy,  or  any  devisable  in 
hold  to  them,  the  said  executors,  tli 
executors,  administrators  and  ass 
cording  to  the  nature  and  quality 
respectively,  upon  the  trusts,  nev< 
and  under  and  subject  to  the  pon 
visoes,  and  declarations  therein  c 
of  and  concerning  the  same  resp 
and  the  testatrix  thereby  direct 
her  executors,  and  the  jsurviv 
survivor  of  them,  and  the  heiri 
tors,  and  administrators  of  such 
should,  with  all  convenient  speed 
decease,  make  sale  and  dispose  o 
real  estates  thereinbefore  devised 
for  all  her  estates  and  interest  th 
spectively,  either  altogether  and  ii 
or  by  parcels  and  in  several  lots, 
public  auction  or  by  private  cor 
partly  by  public  auction  and  parti 
vate  contract,  as  they  might  de 
proper,  but  for  the  best  price 
which  could  be  reasonably  gottei 
same ;  and  she  declared,  that  tlu 
for  the  time  being,  under  her  wil 
by  and  out  of  the  monies  to  be 
from  the  sale  of  her  real  estates,  ii 
place,  pay  and  discharge  all  her  ji 
and  funeral  and  testamentary  expe 
also  the  legacies  thereinhefore  give 
and  which  she  might  bequeath  b; 
dicil  or  codicils  to  her  said  will ; 
further  trust,  that  her  trustees  an 
for  the  time  being,  should  layout  i 
the  residue  of  the  monies,  whic 
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om  the  sale  of  lier  farm  and  IaikIs 
the  Green  F«rm,  with  the  appnr- 
s,  after  deiliicting  the  expense  of 
let  in  his  or  their  name  or  names,  at 
y  in  or  upon  parliamentary  stocks  or 
f  Great  Britain,  or  on  real  securities, 
ukl  stand  possessed  of  and  interested 
ait*nientioned  trust  monies,  stocks, 
and  securities,  upon  certain  trusts 
mentioned,  for  her  daughter,  Sarah 
ick,  and  her  children.  And  the  tes« 
Further  directed,  that  her  trustees 
stee  for  the  time  being,  should  lay 
invest  the  residue  of  the  monies 
ihould  arise  from  the  sale  of  the 
m  and  lands  at  Plumpton,  with  the 
nanceSf  after  deducting  the  ex- 
!if  such  sale,  at  interest  in  the  par- 
iry  stocks  or  funds,  or  on  govern- 
r  real  securities,  upon  certain  trusts 
mentioned,  for  tlie  benefit  of  the 
t'n  daughter,  Philadelphia,  the  wife 
jam  Tanner;  and  the  testatrix  thou 
d  bequeathed  all  and  every  the  sum 
of  money,  stocks,  funds,  and  secu- 
ad  all  other,  the  personal  property 
he  might  be  entitled  to  at  the  time 
ecease,  by  virtue  of  any  will  made 
e  made  by  her  (the  testatrix's)  sis- 
by  any  le^^acy  therein  contained  in 
ur,  and  also  all  other,  the  rest,  resi- 
d  remainder  of  the  personal  estate 
eta,  of  which  she  might  die  possess- 
the  executors  and  trustees  under 
upon  trust,  that  they  should,  as 
they  conveniently  could,  convert 
parts  thereof  as  did  not  consist  of 
into  money,  and  should  lay  out  and 
he  whole  of  the  same  monies  at 
npon  parliamentary  stocks  or  funds, 
securities,  and  should  stand  pos- 
f  and  interested  in  the  same  trust 
stocks,  funds,  and  securities,  upon 
ta  thereinafter  declared,  viz.  to  pay 
ly  the  dividends,  interests,  and  in« 
tereof,  in  trust,  for  the  testatrix's 
laughters,  Mary  Hodgson,  Sarah 
:k,  and  Harriett  Gale,  and  for 
mddaughter,  Philadelphia  Scrace, 
between  them,  share  and  share 
ir  their  lives,  and  upon  certain  trusts 
r  respective  children,  after  their  de- 
And  the  testatrix  further  declared, 
r  trustees  or  trustee  for  the  time 
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being  should   have  the  discretion,  if  he  or 
they  should   think  fit  to  pi).st)mi)c  the  sale 
of  her  estates,  called  the  Green  Farm,  duiing 
the  life  of  her  daughter,  Sarah  Har<Uick, 
and  also  to  |)08tpone  the  sale  of  the  fHrm 
called  Plumpton,  for  and  during  the  life 
of  her  granddaughter,  Philadelphia  Scrace; 
and   in   case    the   sale   of  both  or  either 
of  the  estates  should  be  so  postponed,  then 
and   in    that  case,  the  rents    and    profits 
of  the  same  respectively  in  the  meantime, 
and  until  the  same  should  be  sold,  should 
be  paid  and  applied  in  the  same  manner  as 
the  dividends,  interest,  and  income  of  the 
monies   to  arise  from  such  sale  were   re- 
spectively thereinbefore  directed  to  be  paid 
and  applied,  and  that  in  the  meantime,  and 
until  such  sale  or  sales  should  be  made,  her 
trustees  or  trustee  for  the  time  being  should 
or  might  grant  leases  of  the  said  estate,  so 
directed  to  be  sold,  at  rack-rent.     The  tea* 
tatrix  niado  a  codicil  to  her  will,  bearing 
date  the  2Hi\\  of  December  1831,  whereby 
she  gave  and  devised  to  the  trustees  named 
and   appointed  in  and   by  her  will,  and  to 
their  heirs  and  assigns,  a  certain  piece  of 
land,   containing  about  ten  acres,  therein 
described,    upon    trust    to  sell    the   same 
at  the   times  and  in  the  manner  directed 
by  the  said  will,  in  regard  to  her  real  estate 
therein  mentioned  ;  and  she  directed,  that 
the     monies     received    therefrom    sliouid 
form  part  of  the  residue  of  her  personal 
estate. 

A  question  arose  on  the  construction  of 
this  will,  whether  there  was  any  exonera- 
tion of  the  personal  estate  from  its  liability, 
as  the  primary  fund  for  the  payment  of 
the  testatrix's  debts. 

The  bill  was  filed  by  the  trustees  and 
executors,  to  have  the  will  estuhlished  and 
the  trusts  performed,  and  the  rights  of  the 
defendants  ascertained. 

Mr,  RoJ/e^  for  the  plaintiffs,  the  trustees. 
— The  testatrix,  after  giving  all  her  real 
estates  to  tl^  plaintiffs,  in  trust  to  sell  the 
same,  and  out  of  the  money  to  arise  from 
the  sale  in  the  first  place,  to  pay  and  dis- 
charge all  her  just  debts,  and  funeriil  and 
testamentary  expenses  and  h-giuies,  gives 
the  residue  of  the  monies  to  arise  from  the 
sale  of  her  farm,  called  Patcliam  Green 
Farm,  upon  certain  trusts,  for  the  benefit 
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of  her  daughter,  Sarah  Hardwick,  and  her 
children,  and  the  residue  of  the  monies  to 
arise  from  the  sale  of  the  farm  and  lands  at 
Plumpton,  upon  certain  trusts,  for  the  bene- 
fit of  the  testatrix's  daughter  Philadelphia 
Tanner ;  and  all  the  rest  and  residue  of  the 
testatrix's  personal  estate  and  effects,  slm 
gives  equally  between  her  three  daughters, 
Mary  Hodgson,  Sarah  Hardwick,  and  Har- 
riett Gale,  and  her  granddaughter,  Phila- 
delphia Scrl^ce.  The  bill  is  filed  by  the 
trustees,  and  the  question  between  the  de- 
fendants is,  whether,  under  the  language  of 
the  will,  the  testatrix's  debts  are  or  are  not 
charged  on  the  testatrix's  real  estate,  as  the 
primary  fund,  to  the  exoneration  of  the  per- 
sonal estate. 

Mr,   Bickersieth   and    Mr.    Oirdlestone, 
jun,f  for  Sarah  Hardwick,  the  devisee  of 
the  Patcham  Green  Farm,  against  the  ex- 
oneration of  the  personal  estate. 

In  this  case,  it  must  be  quite  clear  to 
those  who  look  at  the  frame  of  this  will, 
that  it  was  not  the  intention  of  the  testa- 
trix to  exonerate  the  personal  estate,  there 
are  no  express  words  to  that  effect ;  though 
there  is  a  clear  charge  of  debts  on  the  real 
estate,  yet  there  is  no  exemption  of  the 
personal,  and  the  way  of  determining  this 
question  is,  by  ascertaining  whether  the 
personal  estate  is  exempted.  The  debts 
are  to  be  paid  as  soon  as  may  be  after  the 
testatrix's  decease  ;  some  legacies  are  made 
payable  in  six  months,  some  in  twelve 
months ;  the  real  estates  are  to  be  sold  by 
auction  or  private  contract,  and  the  debts 
and  legacies  are  to  be  paid  in  the  first  place, 
and  there  is  a  discretion  given  to  the  trus- 
tees to  postpone  the  sale  of  the  estates  di- 
rected to  be  sold,  until  after  the  deaths  of 
the  devisees.  In  the  first  place,  there  can 
be  no  exoneration  for  want  of  express 
words ;  and  in  the  next  place,  the  intention 
cannot  be  presumed,  since  it  would  be 
wholly  inconsistent  with  the  power  to  post- 
pone the  sale  of  the  real  estates  till  afler 
the  deaths  of  the  devisees.  How  could  the 
debts  be  charged  on  real  estates,  when 
those  estates  may  not  be  sold  for  years 
after  the  testatrix's  death  ?  The  case  of 
Rhodes  v.  Rudge{\)  is  a  case  in  point,  and 

(1)  1  Sim.  Rep.  79. 


the  principle  of  that  case  mutt  decide 
case. 


Mr,  Pemherton  and  Mr,  Simons^  com 
— The  devise  here  is  not  a  direction,  th^* 
the  produce  of  the  estate  shall  go  towar^^ 
payment  of  the  debts  ;  but  it  is  an  exprr^ 
devise  in  trust  for  the  payment  of  tf>^ 
debts.     Can  it   be  doubted,  that,  wtttltP^ 


aside  the  power  of  postponement,  this  it 
though  there  is  no  express  exoneration  o^" 


good  exoneration  of  the  personalty  ? 


l^ 


the  personal  estate  in  words,  yet  a  specifii^ 
devise  is  of  the  same  effect.  Greene  v.  Greem 
(2),  is  the  identical  case,  and  in  that  ease 
the  previous  cases  were  considered — Mi^ 
chell  V.  Michell  (3),  Driver  v.  Femamd  (4), 
and  Watson  v.  Brickwood{5),     On  the  an* 
thorities,  except  for  the  special  claases,  on 
which  the  other    side  depend,  the  point 
cannot  be  doubted.     The   special  clause 
relied  upon,  is  that  wherein  the  discretion  if 
given  to  the  trustees  to  postpone  the  sale  of 
both  or  either  of  the  real  estates.     Why 
is  this  inconsistent  with  what  has  gone  be- 
fore? Why  should  not  the  discretion  vested 
in  the  trustees  have  reference  to  the  pay- 
ment of  debts,  so  that,  if  the  produce  of 
one  estate  were  sufficient,  the  other  need 
not  be  sold  ?     Besides,  the  legateew  may 
consent  to  wait,  and  if  the  legacies  were 
not  called  for,  the  sale  might  be  postponed. 
The  postponement  of  the  sale  is  equally  in- 
consistent with  the  charge,  as  with  the  ex- 
oneration ;   and,  if  the  real  estates  are  to 
contribute  only,  and  not  to  be  the  exclu« 
sive  fund,  still  there  is  the  same  difficulty 
as  to  the  clause  authorizing  the  sale  to  be 
postponed. 

The  Master  op  the  Rolls,  on  the  Sist 
of  March,  after  reading  the  words  of  the 
will,  proceeded  to  give  his  judgment.— 
The  principal  question  in  this  case  was, 
whether  the  three  daughters  and  grand- 
daughter of  the  testatrix,  took  the  personal 
estate,  exonerated  from  the  charge  of 
debts.  I'his  being  the  question,  and  as 
there  were  no  express  words  of  exonera- 
tion, the  decision  of  the  Court  might,  in  a 


('2)  4  Madd.  148. 
(S)  5  Madd.  69. 

4)  1  Rum.  &  Myl.  681. 

b)  9  Ves.  447. 
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saturet  depend  on  the  expressions 
the  testatrix  in  the  will,  and  they 
looked  to,  in  order  that  the  Court 
able  to  ascertain,  whether  it  can 
:ted  from  those  expressions,  that 
sr  intention  to  exonerate  the  per- 
ate  specifically  bequeathed,  from 
I,  to  the  payment  of  which  it  is 
f  liable* 

rgument  in  favour  of  the  exonera- 
:he  personal  estate,  is  founded  on 
:tion  to  the  trustees,  to  apply  the 
of  the  sale  of  the  real  estate,  in  the 
:e,  io  payment  of  the  debts,  and 
•od  testamentary  expenses,  and 
and  on  the  language  of  the  testa- 
eb  she  makes  use  of,  in  the  dis- 
of  her  personal  estate. 
ises  hare  decided,  that  the  direc- 
le  trtutees,  to  apply  the  real  es- 
Myment  of  the  debts,  does  not  of 
ly  an  intention  to  exonerate  the  per- 
kte,  and  the  gift  of  thereat,  residue, 
iinder  of  her  personal  estate,  is 
r  a  gift,  subject  to  the  payment  of 
ithout  expressions  to  the  contrary, 
iggested,  tiiat  it  was  the  intention 
satatrix,  to  give  all  the  personal 
bid]  she  derived  from  her  sister, 
Jier  personal  estate;  but  it  should 
oabered,  what  is  the  language  of 
which  speaks  of  the  personal  pro- 
rived  from  her  sister,  and  then 
"  and  all  other,  the  rest,  residue, 
under  of  my  personal  estate  and 
'hich  1  may  die  possessed  of;'*  and 
daction  of  the  words  '*  rest,  resi- 
remainder,"  render  it  extremely 
to  make  out  an  intention  to  give 
mal  estate  as  a  specific  bequest; 
ulhority  to  postpone  the  sale  of  the 
tea  till  after  the  death  of  the  devi- 
ife,  is  inconsistent  with  such  an  in- 
Thote  who  would  insist  on  the  in- 
if  the  testatrix  to  exonerate  the 
estate  from  its  liability  to  the  pay- 
debts,  must  shew  something  from 
at  intention  may  be  gathered;  but 
^ntioo  has  not  been  satisfactorily 
t  in  this  case,  and  the  personal 
nnains  tlie  primary  fund  for  the 
of  these  debts. 


M 
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.R.     > 

,n     ?-     VAUGHAM  0.  WOOD. 

r.  19.  y 
Bonuiti  on  Slock, 


Where  a  bond  i#  given  by  way  of  iecurlly 
for  replacing  a  sum  of  bank  gtock^  and  for 
paying  tiie  amount  of  dioidendM  and  inleregl 
in  the  meantime,  all  bonutei  by  way  of  ad* 
dition  to  the  principal  of  the  stock  will  belong 
to  the  lender,  and  must  be  paid  by  the  obligee ^ 
in  the  character  of  capital,  subject  to  like 
payments,  by  way  of  dividends  or  interest,  om 
the  principal  tum  advanced  was  subject  to. 

In  this  suit,  a  decree  was  made  for  a 
reference  to  the  Master,  to  ascertain  the 
claims  of  creditors ;  under  which  decree 
John  Edwards  Vaughan,  the  plaintiff,  by 
his  then  name  of  John  Edwards,  made  his 
claim  under  the  following  circumstances : 

In  the  month  of  June  1815,  John  Wood, 
the  elder,  deceased,  being  in  want  of  ready 
money,  applied  to  the  plaintiff  for  the  loan 
of  a  sum  of  cash,  and  the  plaintiff  thereupon 
offered  to  transfer  to  John  Wood  the  elder, 
a  sum  of  bank  stock,  on  condition  of  the 
defendant,  John  Wood  the  younger,  joining 
his  father  in  a  bond  for  the  re- transfer  of 
the  stock  and  payment  of  the  dividends  in 
the  meantime.  The  sum  of  1,850/.  bank 
stock  was  accordingly  transferred  by  the 
plaintiff;  and  on  the  14th  of  June  1815, 
John  Wood  the  elder,  and  the  defendant 
John  Wood  the  younger,  entered  into  a 
joint  and  several  bond  to  the  plaintiff, 
whereby  they  became  bound  to  him,  his 
executors,  administrators,  and  assigns,  in 
the  penal  sum  of  4,000/.,  and  the  bond 
was  conditioned  to  be  void,  in  case  the 
obligees  or  either  of  them,  their  or  either 
of  their  heirs,  executors  or  administrators, 
did  and  should,  on  the  14th  day  of  Decem- 
ber then  next  ensuing,  purchase  or  transfer, 
or  cause  to  be  purchased  and  transferred, 
the  sum  of  \,950L,  in  the  capital  stock 
and  funds  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  commonly 
called  bank  stock,  into  the  name  or  names 
of  the  plaintiff,  his  executors,  administra- 
tors, or  assigns,  and  did  and  should,  in  the 
meantime,  well  and  truly  pay  or  cause  to 
be  paid  unto  the  plaintiff,  his  executors, 
administrators,  or  assigns,  such  a  sum  or 
sums  of  money,  as  the  plaintiff  would  have 
been  entitled  to  receive,  at  and  for  the 
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interest  and  dividends  of  such  stock,  if  the 
same  principal  sum  had  remained  standing 
in  the  name  of  the  plaintiff,  on  or  at  the 
days  and  times  when  the  dividends  would 
have  been  payable  thereon,  without  any 
deduction  or  abatement  whatsoever,  out  of 
the  same  sum  of  1,.S50/.  bank  stock,  or  out 
of  such  sum  or  sums  of  money,  to  be  pay- 
able in  respect  of  such  interest  or  divi- 
dends. 

In  July  of  the  same  year,  a  further  loan 
was  negotiated  by  Wood,  and  a  further 
sum  of  900/.  bank  stock  was  transferred 
by  the  plaintiff;  and  on  the  1st  of  August 
1815,  John  Wood  the  elder,  and  the  defen- 
dant as  surety  for  his  father,  gave  the 
plaintiff  their  joint  and  several  bond  of 
that  date,  in  the  penal  sum  of  3,000/.  with 
a  condition  thereunder  written,  for  making 
void  the  bond  upon  W^ood  the  elder,  and 
the  defendant,  or  either  of  them,  or  their 
or  either  of  their  heirs,  executors,  or  ad- 
ministrators, purchasing  or  transferring 
into  the  name  or  names  of  the  plaintiff,  his 
executors,  administrators,  or  assigns,  on 
the  1st  of  August  1816,  the  sum  of  900/. 
bank  stock,  transferred  by  the  plaintiff  into 
the  names  of  John  Wood  the  elder,  and 
the  defendant,  and  upon  their  paying  in  the 
meantime  unto  the  plaintiff,  his  executors, 
stdministrators,  or  assigns,  such  sum  or 
$ums  of  money  as  he  would  have  been  en-* 
titled  to  receive,  as  and  for  the  interest  or 
dividends  of  the  900/.  bank  stock,  if  the 
same  had  remained  in  the  name  of  the 
plaintiff  on  or  at  the  days  or  times  when 
such  dividends  would  have  been  payable. 

At  the  time  of  the  last  bond  being  given, 
a  mortgage  deed  was  prepared  and  exe- 
cuted, by  which  Wood  the  elder,  with  the 
consent  and  approbation  of  the  defendant, 
conveyed  certain  premises  therein  men- 
tioned, called  Roath  Court  and  Roatb 
Lo<Ige,  in  the  parish  of  Roath,  in  the  county 
pf  Glamorgan,  to  the  plaintiff  in  fee,  sub- 
ject to  redemption  on  the  re-transfer  of  the 
two  sums  of  1,350/.  and  900/.  bank  stock, 
to  the  plaintiff,  hit  executors,  administra- 
tors, or  assigns,  on  the  Ist  of  August  1816. 

In  the  year  1816,  the  Governor  and 
Company  of  the  Bank  of  England  resolved, 
that  a  bonus  or  addition  of  25/.  per  cent, 
(should  be  made  to  the  capital  stock  of 
each  proprietor  of  such  stock,  with  a 
proportional  dividend  thereon  as  from  the 


10th  of  October  1816;  in  consequence  of 
which  resolution,  the  sum  of  stock  which 
had  been  advanced  to  the  defendants  by 
the  plaintiff,  and  which  had  not  been  re* 
transferred  to  him,  was  increased  from 
2,2501.  to  2,812/.  lOs.  capital  stock  ;  and 
two  sums  of  1,850/.  and  900/.,  not  having 
been  re- transferred  to  the  plaintiff  pursaant 
to  the  condition  of  the  bonds,  at  the  tiroes 
fixed  upon  for  their  re- transfer.  Wood  the 
elder,  in  October  ]816,  paid  to  the  plain- 
tiff a  sum  of  money  equal  to  the  dividends 
of  the  whole  sum  of  2,812/.  10^.  bank 
stock,  being  the  aggregate  amount  of  the 
two  sums  of  1,350/.  and  900/.,  and  of  the 
bonus  of  25/.  per  cent,  on  those  sums,  as 
the  amount  of  dividends  payable  by  him, 
to  the  5th  of  October  1816. 

John  Wood,  the  elder,  died  on  the  27th 
of  April  1817,  having  made  a  will,  of  which 
he  appointed  the  defendant  and  Nicol 
Wood  executors. 

John  Wood,  the  defendant,  out  of  the 
assets  of  his  father,  continued  to  pay  to 
the  plaintiff  half-yearly,  to  April  l82d,  a 
sum  of  money  equal  in  amount  to  what  be 
found  his  father  had,  in  October  1816, 
paid  to  Edwards,  as  dividends,  which  sum 
included  interest,  not  only  on  the  original 
sums  of  stock  borrowed  by  John  Wood 
the  elder,  but  upon  the  several  bonases 
also. 

In  September  1823,  John  Wood,  the 
defendant,  became  bankrupt;  but, previous 
to  a  commission  of  bankruptcy  issuing 
against  him,  he  delivered  up  to  the  plain-^ 
tiff  the  possession  of  the  premises  in  nx>rt- 
gage  to  him,  and  the  plaintiff  received  the 
rents  thereof  till  March  1827,  and  applied 
the  same  in  satisfaction  of  the  dividends 
on  both  sums  of  stock  and  the  bonuses. 

In  March  1827,  the  plaintiff  sold  the 
premises  in  mortgage  to  him ;  and  in  No- 
vember 1827,  he  received  the  purchase- 
money  for  the  same. 

After  the  plaintiff  had  received  the  pur- 
chase-money for  the  estate,  he  retained 
thereout,  first,  the  arrears  of  dividends  on 
the  several  sums  of  bank  stock  and  bo- 
nuses, and  afterwards  applied  the  remainder 
of  the  purchase-money,  amounting  to  the 
sum  of  5,416/.  4s.  10(/.,  in  part  satisfactioa 
of  his  alleged  debt,  in  respect  of  the  origi- 
nal sums  transferred  by  him  to  the  Woods, 
and  the  several  bonuses  declared  thereon ; 
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and  there  was  left  due  on  the  2f)th  of  No- 
▼ember  1827,  to  the  plaintiff*,  as  he  alleged, 
tlie  sum  of  19U.  ISi.  4cf.  bank  stock,  to 
replace  the  amount  of  stock  which  he  had 
sold  out. 

The  Master,  to  whom  the  matter  was 
referred  on  the  hearing  of  the  cause,  made 
bis  report,  by  which  he  found,  that  there 
was  due  to  the  plaintiff*  on  a  joint  bond  of 
John  Wood,  the  testator  in  the  pleadings 
in  the  cause  named,  and  of  che  defendant 
John  Wood,  dated  the  14th  day  of  June 
1815,  the  principal  sum  of  191/.  18f.  4c/., 
of  the  capital  stock  and  funds  of  the  Go- 
vernor and  Company  of  the  Bank  of  Eng- 
knd,  commonly  called  bank  stock,  which 
St  the  rate  of  196/.  per  cent.,  the  current 
price  thereof,  on  the  14th  day  of  February 
1S3.'/,  tlie  date  of  the  report,  he  found  to 
be  worth  the  sum  of  876/.  16«.  8</.,  and 
for  dividends  thereon,  from  the  10th  day 
of  October  1827,  to  the  5th  day  of  April 
1882,  being  the  last  day  whereon  the  half- 
yearly  dividend  on  the  bank  stock  became 
due,  preceding  the  14th  of  February  1888, 
the  sum  of  76/.  95.  2d. 

To  this  report  exceptions  were  taken  by 
the  defendant,  and  they  came  on  this  day 
to  be  argued. 

Mr.  Bfckersleth. — The  bonds  on  which 
the  disputes  arise,  in  this  case,  are  bonds 
for  replacing  a  sum  of  bank  stock  equal 
to  the  amount  lent,  and  transferred  at  the 
time  of  the  bonds  being  given,  and  for  pay« 
ing  cash  equal  to  the  dividends  on  the  stock, 
till  it  should  be  replaced;  and  the  question 
ii,  whether  the  bonuses  which  had  been 
paid  on  the  capital  of  the  bank  stock,  is  to  be 
added  to  the  principal  sum,  and  to  be  paid 
to  the  obligee,  or  whether  it  is  to  go  to  the 
obligor.  The  obligor  is  certainly  not  liable 
to  this  payment  under  the  terms  of  the 
bond,  and  it  is  for  the  other  party  to  shew 
in  what  right  they  claim  these  bonuses. 

Mr.  Pemberion  and  Mr.  Hayter^  for  the 
defendant. — If  the  sums  secured  had  been 
repaid  at  the  time  fixed  in  the  bonds,  the 
bcMiuses  woaM  have  been  added  to  them, 
and  the  obligee  would  have  been  entitled ; 
aad  the  non-payment  of  the  money  ex- 
pressed in  the  condition  of  the  bond,  creates 
albrfeitare  of  the  penalty  ;  but  a  court  of 
equity  relieves  against  the  penalty,  and 
waives  the  forfeiture  on  condition  of  the 
oUigae  being  put  into  the  same  condition 


as  he  would  have  been  in,  had  the  amount 
been  paid  regularly  at  the  time  appointed ; 
on  this  ground,  therefore,  we  are  clearly 
entitled  to  have  the  whole  amount ;  and  the 
Master*8  report  is  righ^.  But  there  is  another 
view  of  the  case,  which  leads  to  the  same 
conclusion  :  the  plaintiff*  is  entitled  to  a 
sum  of  stock,  which  is  standing  in  the  names 
of  other  persons ;  for  that  is  the  case  here ; 
the  sum  lent  is  to  be  replaced,  and  there- 
fore, in  equity,  the  money  still  belongs  to 
the  lender  ;  a  bonus  being  declared  on  that 
money,  it  would  necessarily  belong  to  the 
person  who  was  entitled  to  the  principal 
sum ;  and  the  plaintiff*,  in  consideration  of 
the  penalty  of  the  bond  being  sufficient  to 
cover  the  whole  sum,  permits  the  bonus 
also  to  remain  in  the  hands  of  the  defen- 
dant, and  he,  by  payment  of  interest  on 
the  bonuses,  clearly  recognizes  the  debt ; 
and  in  this  view  of  the  case,  the  pavment 
of  interest  would  constitute  a  good  engage- 
ment in  equity,  and  be  a  recognition  of  the 
debt ;  and  whatsoever  sum  the  proceeds 
of  the  mortgaged  premises  could  not  cover, 
would  be  a  valid  debt.  The  actual  words 
in  the  bond  are,  ''dividends  and  interest;" 
but  dividends,  though  usually  applied  only 
to  yearly  payments,  do  include  all  profits, 
whether  made  at  once  or  by  gradual  ad- 
vance, or  otherwise,  which  are  to  be  divided 
among  the  proprietors;  whether  they  are  in 
fact  to  be  so  divided  by  means  of  yearly 
profits,  or  by  addition  to  the  capital,  they 
are  still  dividends,  because  they  are  profits 
to  be  divided ;  and  an  act  of  parliament 
was  made  on  the  occasion  of  this  bonus 
being  declared,  to  authorize  the  profits  to 
be  added  to  the  principal ;  and  the  terms 
of  the  bond  are,  that  the  obligee  shall  be 
put  in  the  same  situation,  as  if  the  stock 
had  remained  in  his  name. 

Mr.  Bivkersteth,  in  reply,  contended, 
that  by  dividends  was  meant  what  was  to 
be  divided ;  but  that  by  the  Bank  Charter, 
8  per  cent,  was  the  extent  of  the  dividends 
which  the  bank  proprietors  could  receive, 
and  that  these  bonuses  where  sometimes 
given  in  8  per  cent,  consols,  sometimes  in 
cash,  and  on  this  occasion  by  way  of  addi- 
tion to  the  capital ;  but  that  it  was  always 
a  benefit  which  should  go  to  the  holder  of 
the  stock. 

The  Master  or  THE  Rolls. — If  thedc- 
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i*i  rip'..i<K4  :h«  Kflck  according 

Vi  :.i.i  i^-i'>:r:uec^  lii^a  pU^adu  vould  have 
'^&<£^  «.:it..^i  Zu  'jiJt  ftOGdirt ;  ax«d  it  would 

Ck.u:  >ft  20.7  preseiLce  :«>  oeape  from  re* 
j«^:*:^  'sZji.  v^'^uL  :i^  ue  exzcac  u>  wLich  be 
4.U  vmtw  >ts«^iic'i  »▼  che  aoon.  Tbe  ooljr 
r^^  ^lA^r  &iL.:A  u«  p*fiAl:j  coald  be 
i'^*!^  -mtgiuC*.  ht,  i&At  caeobkigoff  could  only 
rece^u  tLe  ptiauj  bj  repUeiog  the 
<»^,^t4;  id  ti*e  ftk^fcuioo  be  ivouid  bare 
bitn  iut  hatd  tbe  truuactioa  been  regularly 
u::4r'^  uj#  to. 

I  skia  of  op>.>o''y  tbe  Matter  bat  adopted 
a  rule  thai  i*  contiftieiit  with  com  moo 
Aer^M;  and  juuice. 

iltt  exceptions  must  be  overruled. 


MARKll  r.  3iAKK9. 


M.R.     > 
March  16.j» 

W'tll^Cfjnttructi<m  of, 

Umder  a  deeue  of  a  copyhold  ettate^  and 
of  till  the  reUf  residuef  and  remairuUr  of  the 
le$taior*»  titale  amd  effecti^  whatsoever  and 
nlterrioctter^rfol  and  perstmalf  upon  trust  for 
the  testator* s  widow  for  life,  and  then  upon 
trusts  wholly  affplicable  to  the  personal  estate^ 
Cf/pyhoU  fMroperty  held  to  pass,  and  to  be 
subject  to  the  trusts  of  the  residuary  estate^ 
and  not  to  be  canjined  to  the  trust  for  the  life 
of  (he  widaiTs 

John  Marks  duly  made  his  will,  which 
bore  date  the  27th  of  July  1826,  whereby, 
after  directing  that  all  his  debts,  funeral 
and  tesumentary  expenses,  should  be  fully 
paid  and  satisfied,  and  after  giving  divers 
specific  directions  respecting  the  carrying 
on  of  his  business,  he  gave  and  bequeathed 
unto  his  wife,  Sarah  Marks,  the  plaintiff 
in  the  cause,  all  his  household  furniture, 
plate,  linen,  and  china,  for  her  use,  during 
the  term  of  her  natural  life,  or  so  long  as 
she  should  continue  his  widow ;  and,  at 
the  decease  or  second  marriage  o{  his  wife, 
he  directed,  that  all  his  household  furniture, 
plate,  linen,  and  china,  as  aforesaid,  should 
fall  into  and  be  considered  as  part  of  the 
residue  of  his  estate  thereinafter  disposed 
of,  and  all  that  his  copyhold  estate,  situate 
at  Stanmore,  which  he  had  lately  purchased, 
and  also  all  the  rest,  residue  and  remainder 


of  bia  esute  sad  effecta«  whatsoever,  and 
wbercaoever  situated,  and  of  what  nature, 
kiod,  or  quality  the  same  might  be,  both 
real  and  penoaal,  tbe  tesutor  gave  and  be- 
queathed to  the  plaintiflb.  Sarah  Marks,  his 
vide,  Richard  Dixon,  William  Small  bone, 
and  James  ^larsh,  whom  he  appointed  ex- 
ecutrix aad  executors,  and  trustees  of  his 
will,  their  heirs,  executors,  administrators, 
and  assigns  respectively,  upon  the  several 
trusu  therein  expressed  and  declared,  con- 
cerning tbe  same — that  was  to  say,  upon 
trust,  in  the  first  place,  to  permit  and  suffer 
tbe  plaintiff,  Sarah  Marks,  to  have,  hold, 
and  enjoy  the  same,  and  to  take  the  interest, 
dividends,  and  annual  produce  thereof,  and 
to  arise  therefrom,  for  and  during  the  term 
of  her  natural  life,  if  she  should  so  long 
continue  bis  widow,  for  and  towards  the 
support  of  herself  and  the  maintenance  of 
bis  the  testator's  several  childien,  and  for 
putting  them  forward  in  life  in  such  a 
manner  as  she  should,  in  her  discretion, 
with  the  consent  of  the  rest  of  his  execu- 
tors and  trustees,  think  most  to  their  be- 
nefit and  advantage :  and  the  testator  fur- 
ther declared  bis  desire  and  intention  to  be, 
that  so  long  as  the  plaintiff,  Sarah  Marks, 
should  continue  unmarried,  she  should 
have  tbe  guardianship  and  direction  of  the 
education  of  all  his  children  during  tlieir 
respective  minorities  ;  but,  in  case  of  her 
second  marriage,  then  his  will  was,  and  he 
did  thereby  direct,  that  she  should  have  no 
further  controul  over  or  management  in 
the  executorship,  or  anything  relating 
thereto,  and  that  the  other  plaintiffs,  and 
the  survivors,  and  the  executors  and  admi* 
nistrators  of  such  survivor,  should  imme- 
diately thereafter  stand  possessed  of  the 
residue  of  his  estates,  upon  trust,  in  the 
first  place,  to  invest  the  sum  of  2,000/. 
sterling  in  the  purchase  of  stock  in  the 
public  funds  of  the  Governor  and  Company 
of  the  Bank  of  England,  in  their  joint 
names,  and  from  time  to  time  to  pay  into 
the  proper  hands  of  his  wife,  or  of  such 
person  or  persons  as  she  should,  in  maiuoer 
therein  mentioned,  direct  or  appoint,  the 
interest  or  dividends  to  arise  therefrom, 
for  her  separate  benefit,  in  manner  therein 
expressed,  which  principal  sum  of  2,000/., 
or  the  stock  purchased  therewith,  he  did 
thereby  authorize  and  empower  her,  by 
any  deed  or  writing,  or  by  her  last  will 
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and     testament    in    writing,   respectively 
signed  by   her,   and   duly   executed    and 
attested,  as   by  law  required,  to  dis|inse 
of  to  such  person  and  persons,  and   for 
sucli  intents  and  purposes  as  she  should 
direct  or  appoint ;  and,  in  case  she  should 
continue    his  widow,  he   also  authorized 
and    empowered    her    to    dispose    of    a 
like  sum  of  S,000/.  sterling  only  out  of 
his  estate,  by  the  ways  and   means   and 
in  the  manner  thereinbefore  mentioned  of 
and  concerning  the  other  sum  of  2,000/., 
or  the  stock  to  be  purcliased  therewith  in 
the  event  of  her  second  marriage ;  and  ujion 
further  trusts,  that  his  trustees  and  execu- 
tors, and  the  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor, 
should  receive  the  interest,  dividends,  and 
.-innual  produce  arising  from  the  residue  of 
his  said  estate,  after  making  such  invest- 
ment for  the  use  and  benefit  of  the  ])1aintiff 
Sarah    Marks,  and  should  apply  the  same 
for  and   towards  the  support  and  niainte- 
naRCP,  and  education  of  his  children  during 
titeir  respective  minorities,  in  such  shares 
and  proportions  as  were  thereinafter  m€»n- 
tinnecl,  and  further,  that  the  shares  of  such 
of  his    sons,  of  and  in   such  residue  of 
his  estate,  as  should  have  attained  the  age 
of  tiventy-one  years,  should  upon  the  death 
or  second  marriage  of  liis  wife,  he  imme- 
diately paid  to  them  to  and  for  their  own 
ribs4>lute    use   and    hc-noHt,   and    that   the 
shares  of  his  daughters  should  be  invested 
in  tlie  public  funds,  or  in  other  good  and 
sciKcient  security  in  the  joint  names  of  his 
said  executors  and  trustees,  in  trust  to  pay 
the  interest  and  dividends  thereof  to  such 
ftf  them  as  should  have  attained  tlic  age  of 
twenty-one  years,  or  day  of  marriage,  to 
and  tor  their  own   pro^M'r  use  and  benefit 
as  therein  mentioned,  and  the  interest  and 
dividends  of  the  respective  shares  of  such 
>f  hi«<  sons  as  should  not  have  attaint-d 
heir  respective  ages  of  twenty-one  years, 
nd  of  such  of  his  daughters  as  should  not 
ave    attained    their  ages  of  twenty-one 
ears,   or  day  of  marriage,  or  so  much 
lereof    as   his    trustees    and    executors 
lould  think  necessary «  should  be  applied 
:  tliem  for  and  towards  their  maintenance, 
u cation,  and  putting  forth  in  life,  and 

•  surplus  thereof,  if  any,  ti)  accumulate 

•  his,   her.  and  their  use  and   benefit : 
ivided    nlv.  avi.  :i!»«l    his  will   and   desire 


was,  that  the  whole  of  his  cliildren  living 
at  the*  time  of  his  decease,  or  born  in  due 
time  afterwards,  should  participate  and 
share  erpially  and  fairly  as  tenants  in  eoin- 
mon,  and  not  as  joint  tenants,  in  the  residue 
of  Ills  estate;  and  for  that  [uirpose,  he 
willed  and  directed  that  his  trustees  and 
executors  should,  as  soon  after  his  decease 
as  conveniently  might  be,  make  a  fair 
valuation  tliercof,  including  his  stock  in 
trade,  in  order  to  ascertain  the  amount  of 
each  child's  share  therein,  and  that  a  moiety 
of  the  resp«»ctive  shares  of  such  of  his 
children  as  should  be  sons,  should  be  ]>ai(l, 
assigned,  or  transferred  totliem  upon  tlieir 
attaining  their  respective  ages  of  twenty- 
one  years,  to  and  for  their  own  absolute 
use  and  benefit,  and  that  the  other  moiety 
thereof,  subject,  nevertheless,  and  without 
prejudice  to  the  investment  directed  to 
be  made  for  the  use  and  benefit  of  the 
plaint  iff*  Sarah  Marks,  shoidd  be  paid,  as- 
signed, or  transferred  to  them  u])on  her 
death  or  second  marriage,  to  and  lor  tlieir 
absolute  use  and  heiu'fit,  and  also  that  a 
moiety  of  the  respective  shares  of  sueh  nf 
his  children  as  should  be  daughters,  should 
be  paid  t<»  them  upon  their  attaininir  the 
age  of  twenty-one  years,  or  respective  day 
or  days  of  marriage,  to  and  for  their  own 
absolute  use  and  benefit,  and  upon  the 
death  or  second  marriage  of  the  plaintiff 
Sarah  Marks,  then  the  other  uioieiy  of 
each  of  liis  said  daughters*  shares  sliould 
be  invested  in  the  names  of  liis  tiii>tee» 
and  executors,  in  trust  for  them  nr  tlieir 
resjM'Ctive  issue,  in  such  manner  and  pro- 
portions as  they  should  in  manner  therein 
mentioned,  tlirect,  limit,  or  appoint  ;  pro- 
vided also,  that  incase  of  the  death  of  any 
of  his  sons  before  the  a^e  of  twi-ntv-one 
years,  and  without  lawful  issue,  and  the 
death  of  any  t»f  his  daughters  before  that 
age  and  uiunarried,  then  his  will  was,  that 
the  share  or  respective  shares  of  him,  her, 
or  them,  so  dying,  as  aforesaid,  should  be 
equally  divided  amongst  all  and  every  the 
survivors  of  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint  tenants ; 
and  the  testator  apptiintcd  the  plain  tills 
executrix  and  executors  and  trustees  of 
his  will. 

The  testator  made  a  codicil  to  his  will, 
by  which  eodieil  he  revoked  so  much  of 
his  will   as  ivlate<i  to  William  Marks,  mie 
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(if  till'  (li-r«*ii(l:intK,  Ills  i'ldost  son  aiul  heir- 
:it  l.ivv,  a  11(1  licir  arcimliuir  to  the  cits- 
inin  of  tilt*  manor  wluTt'of  tlio  co{)yhold 
cHiaic  of  the  l«'sla(or,  di'visril  bv  i\\v  will, 
vvaH  hohlcii  ;  and  lu>  drpartoil  tins  life  on 
till    '.';ii(I  of  Au;;iist    l.S  JS. 

'J'hr  hill  wtiH  filed  hy  tlie  widow,  the 
ixrrittrix,  and  the  exeentors,  us  plaintiils, 
a^ainNi  the  ehildren  to  have  the  trusts  ot* 
thr  will  earri«'d  into  exeeution;  and  the 
ijiirvtiiitn  whii'li  was  raised  hv  theilefondant 
Wdliiini  Marks,  was  as  to  the  eopyhold 
cNlaie,  whieli,  as  he  insisted,  was  not  dis- 
|i«isi'd  of  f«)r  any  h)n<{er  period  than  during 
llir  life  or  widowhood  of  the  testator's 
widiiw. 

.1/;.    /iiiljc,   for  the  defendant    Wdliani 
Mai  Ln. 

Tlie  (|neNtM>n  luM'e  is.  whether  the  trusts 
id'  llii'i  wdl  apply  lo  e«)pyliolds.  The  will 
(hii-i-l'i,  ihni  ilir  h  UNlres  for  the  time  hein^ 
di'dl  'ilaiid  possesNed  of  the  residue  of  the 
I'  'liiii'.juid  fiom  thr  nalnie  of  ihe  «lireetion8 
-nid  iMi'il'i,  II  !•«  pi. nn  that  this  di>es  not  in- 
(  huh-  ihi'  «'iipyliolds. 

I(iii\  Viiii  eop\  holds  he  paid  at  twenty- 
mil  ,  Mild  the  sliaies  «d'  tin*  dan&>hters  he 
inxTMird  III  ilir  fnmU  '  Ii  would  lie  a  very 
liHird  riiiipili  iirlioii  lo  assuuir  that  this  ini- 
pli'-d  II  pii\\«-i  of  Nalr.  The  testator  elearly 
di'itiiip.iiiuliiMi  hiiwrrii  the  ii'sidiie  of  his 
f'iiiiii  .iiiij  ijif  «iip\  hiild>.,  wliieh  hitter  he 
Kivi't  hy  lhriii»rl\rM,  "  as  .ill  ihal  his  eopy- 
Imlil  i';lHlr.  w  huh  In-  lia«l  lately  pnrehased ;" 
and  llirii  adili,  "and  all  (he  lest,  residue, 
.Hid  iriiiMiinh'i  of  Ins  csiali's,  rral  and  per- 
'•oii.d  ,  "  and  ilu  n  lir  ^'.n  t's  (he  inleiest.  divi- 
di  nd-i,  Mild  aiinn.il  pi oiliiee  of  (he  whole  to 
lii't  will*  fin  lifii  oi  wnh»whoo«l;  and  then, 
a>t  to  (hr  tcNidni'  «if  Ins  estale  and  elleets, 
III'  hripii  Mihs  It  ou  eeitain  (rusts,  the  na- 
(nil-  of\^hieli  is\\li(dl\  ineonsisdMit  with 
(In*  inlriilion  of  ineluilni>j>  (he  eop\holds. 
'I'lu'  ifsi.itni  hinisrlf  di(inj;iiishes  he(\\een 
the  nipyhold  isialt*  and  (he  residue;  and 
tin*  nature  of  (hr  iins(>4  supports  (he  inten- 
tion so  inanifes(rd.  aeeoidni^  to  the  autho- 
rity of  (he  easr  of  /hinmij\*t-  v.  flfiiti'\\\ 
in  whieh  ease,  on  aeeonnt  of  the  n.Muie  of 
the  trus(s  of  the  resiilue,  (he  real  estate 
whieh  passed  to  (hem.  was  hehl  (o  he  sub- 
ject in  their  hands,  to  a  reN\diiii!»  dust  for 
the  heir-at-law  ;  u  power  t»f  sale  cannot  be 

(1)   I  .fnc.  *\  Walk.  '»n5. 


supplied  to  the  exclu<l:.n  o:  i:.-tLr.T.  -z^. 
out  evidence  of  intcr.nor.  izi  -irrdore 
the  heir  takes  the  copyrrjl'ii  «■;":.; rc:  ijihe 
estate  for  life  or  widow hi»d  -ziir.-z  liiiniiff. 

2\fr.  Bickersletk  and  M".  A'  iirjtj, 
contra. — The  copyhold  and  period  estate 
are  given  by  the  same  term*':  and  t«  Sni 
trust  of  the  aggregate  fund  ij.  :o  permit 
the  wife  of  the  testator  to  receive  the  "  in- 
terest, dividends,  and  anniul  produce 
arising  from  the  said  residue  of  icy  said 
estate  ;"  the  "  said  residue/'  after  makjng 
an  investment  for  the  use  and  benefit  of 
the  wife,  must  be,  as  it  is  admicied  by  the 
other  side,  the  copyhold  and  residaanr 
personal  estate  ;  and  the  same  wordi  ued 
at\erwards,  as  to  the  subsequent  truKs, 
must  bear  the  same  construction.  The  fint 
devise  is  to  the  trustees,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  ud 
at\erwards,  the  **  annual  produce  "  is  ap- 
plicable to  copyholds.  The  words  in  dui 
case  are  not  .exclusively  applicable  to  copy- 
holds, becau&e  the  **  residue  *'  as  used  by 
the  testator,  applies  to  real  as  well  as  per- 
sonal estate. 

Mr,  Rolfe,  in  reply. — The  beneficial  '\^ 
terest  in  the  copyholds  is  not  disposed  ^ 
by  the  first  devise;  the  executors  take  tV* 
copylndds,  but   they  are  not  disposed  °; 
bene  lie  ially  after  the  widow's  death,  ^^ 
there  is  a  resultinj;  trust  for  the  heir-at-l/^* 


The  Master  OF  the  Rolls. — On 
whole  will,  I  have  no  doubt  the  testa  ^ 
inteiuled  to  dispose  of  his  copyhold  est 
lie  disposes  of  the  residue,  but  it  is  qu 
clear  he  meant  to  include  the  copyhol 
in  the  devise  as  part  of  the  residue.  Tl 
is  clear  from  many  circumstances.  Aft^ 
alludintr  to  the  residue  of  the  esta^ 
thereinafter  disposed  of,  he  proceeds 
specify  the  extent  of  it  in  these  words' 
••  All  that  my  copyhold  estate  at  Stanmore-^ 
and  '*  all  the  rest,  residue,  and  remaind^^ 
of  mv  estate  and  effects  whatsoever,  anC 
wheresoever  situate,  and  of  what  natur»^ 
kind,  or  quality  the  same  may  be,  bot^ 
real  and  personal ;"  and  he  gives  this,  tlr^ 
n'siduo  of  his  estate,  upon  the  sever»' 
trusts,  and  to  and  for  the  several  intent^ 
and  purposes  specified  by  him.  He  giv^ 
his  copyholds  and  the  residue  of  the  pci^ 
sonal  ertects  on  the  trusts  thereinafter  de^ 
elared. 
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in  argued  for  the  heir-at-law, 
(t  as  to  the  copyholds  was  con- 
first  trust  for  the  wife  for  her 
>whood.  Let  us  see  whether 
L  First,  he  directs  the  residue 
poQ  trust "  in  the  first  place," 
for  life,  and  this  seems  to  shew 
not  mean  that  any  of  his  pro- 
I  be  omitted  in  the  subsequent 
rill.  In  the  next  place,  it  was 
t  when  he  speaks  of  his  pro- 
-ards,  he  gives  it  to  his  exccu- 
at  is  utterly  inconsistent  with 
hat  he  meant  to  include  the 
Late  ;  the  first  observation  as 
lat  he  does  give  his  real  and 
"operty  together  upon  these 
though  the  copyholds  should 
,  so  that  he  could  not  think 
consistent  with  a  devise  of  real 
But  further,  the  gifl  of  the 
s  expressly  to  the  trustees, 
executors,  and  administrators ; 
proceeds  to  state  the  trusts  on 
■operty  is  to  be  held :  first,  his 
joy  all  the  income  of  his  pro- 
ry  description,  under  the  name 
,  dividends,  and  annual  pro- 
ided  she  remains  his  widow, 
»f  her  marriage,  then  his  inten- 
:lear,  that  she  is  to  take  2,000/. 
lo  other  benefit.  It  is  said, 
rda  of  the  ulterior  trusts  are 
with  the  notion  of  copyhold 
g  included  in  the  trusts,  but 
gives  household  furniture,  &c. 
ists,  and  that  must  be  sold  in 
e  execution  of  the  trusts,  and 
lyholds  also  ?  There  are  other 
e  will  shewing  the  intention, 
bservations  are  sufficient.  It 
testator  meant  the  copyholds 
le  trusts  of  the  whole  will,  and 
the  first  trust  declared ;  and  in 
lent  parts  of  the  will,  he  uses 
'interest, dividends,  and  annual 
rhich  are  the  same  terms  he  had 
1  to  comprise  the  proceeds  of 
Id  estate.  The  beneficial  in- 
be  copyholds  therefore  passes 
rusts  of  the  will,  and  is  divisible 
her  property. 


M.R.      ^ 

Nov.  22  &   fcLUTTEEBUCKV.  CIUTTEEBUCK. 

Dec.  14.    y 

ExoneratUm, 

A  testator,  by  his  will,  directs  his  trustees 
and  executors,  by  mortgage,  sale,  or  demise 
of  certain  copyhold  lands,  to  raise  2,000/., 
for  payment  of  certain  specific  debts,  **  and 
also  all  such  other  debts  as  might  be  due  and 
owing  from  him,  at  the  time  of  his  decease ;" 
and  he  gives  "  all  t/te  rest,  residue,  and  re- 
mainder of  his  estate  and  effects,  real  and 
personal,  whatsoever  and  wheresoever,"  to  his 
wife,  her  heirs,  executors,  and  administrators : 
— Held,  that  the  personal  estate  was  exone- 
rated,  to  the  extent  of  the  2,000/.,  from  its 
primary  liability  to  the  payment  of  debts, 

Thomas  Clutterbuck,  by  his  last  will 
and  testament,  in  writing,  duly  executed 
and  attested,  as  by  law  is  required,  to  pass 
real  estates,  and  bearing  date  the  20th  of 
June  1829,  amongst  other  things,  gave  and 
devised  all  that  his  estate,  tenements,  and 
farm,  and  lands,  and  herediumenu,  situate 
in  the  parish  of  Fareham,  and  called  or 
known  by  the  name  of  Fareham  Farm, 
which  he  held  by  lease,  under  the  liord 
Bishop  of  Winchester,  for  the  lives  of  him- 
self and  his  sister,  Mary  Bennett,  and  his 
nephew,  Thomas  Clutterbuck,  and  all 
other,  his  estate,  and  lands,  and  heredita- 
ments whatsoever,  situate,  lying,  and  being 
in  the  county  of  Southampton,  unto  and 
to  the  use  of  his  brother.  Dr.  Henry 
Clutterbuck,  and  his  friends  John  Dceble 
Brown,  and  Richard  Pearce,  and  their 
heirs,  upon  trust,  out  of  the  rents  and  pro- 
fits of  the  premises  so  devised  to  them,  to 
pay  and  discharge  the  rents  and  other  out- 
goings, as  and  when  the  same  should  be- 
come due  and  payable  ;  and  upon  further 
trust,  that  they,  the  said  trustees,  and 
the  survivors  and  survivor  of  them,  and 
the  heirs  of  such  survivor,  should,  by 
mortgage  of  the  said  tenement  called 
Fareham  Farm,  or  a  competent  part  there- 
of, or  by  such  other  ways  and  means  as 
they  should  think  fit,  levy  and  raise  such 
sum  and  sums  of  money  as  should  be  suf- 
ficient to  pay  the  fine,  and  costs  and 
charges  of  and  attending  the  renewal  of  the 
then  present  and  any  future  lease  and 
leases  of  the  said  tenement  called  Farehatm 
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Farm,  as  and  when  they  might  deem  it  ex- 
pedient, and  for  that  purpose  to  surrender 
and  yield  up  the  then  existing  lease,  and 
accept  and  take  a  new  and  other  lease  for 
such  life  and  lives,  as  his  trustees,  and  the 
survivors  and  survivor  of  them,  and  the 
heirs  of  such  survivor  should,  in  their  dis- 
cretion, think  fit ;  and  upon  further  trust, 
that  his  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  of  such 
survivor,  should,  when  and  as  soon  as  such 
new  and  other  lease  should  have  been  ob- 
tained as  aforesaid,  or  as  soon  after  as 
conveniently  might  be,  by  mortgage,  sale, 
or  demise  of  the  premises,  or  a  competent 
part  thereof,  levy  and  raise  the  sum  of 
2,000/.,  of  lawful  money  of  Great  Britain, 
and  thereout  and  in  the  first  place,  pay 
and  satisfy  the  debts  due  and  owing  from 
him  to  his  brother,  Charles  Caspar  Clut- 
terbuck,  and  his  brother,  Henry  Clutter- 
buck,  respectively,  or  so  much  as  should 
be  then  unpaid,  and  also  a  debt  of  400/., 
due  from  nim  to  Miss  Frances  Penneck, 
with  such  interest  as  might  be  due  and 
owing  from  him,  at  the  time  of  his  de- 
cease ;  and  upon  further  trust,  that  his 
trustees  and  the  survivors  and  survivor  of 
them,  and  the  heirs  of  such  survivor,  should, 
from  time  to  time,  receive  the  rents,  issues, 
and  profits  of  the  same  tenement  and 
lands  called  Fareham  Farm,  as  and  when 
the  same  should  become  due  and  payable, 
and  should  pay  thereout  certain  annuities, 
as  in  the  will  is  mentioned ;  and,  subject  to 
the  several  trusts  therein  mentioned,  he 
directed  that  his  said  trustees,  and  the 
survivors  and  survivor  of  them,  and  the 
heirs  of  such  survivor,  should  stand  seised 
of  the  hereditaments  and  premises  thereby 
devised,  in  trust,  to  pay  the  rents,  issues, 
and  profits  thereof,  to  and  for  the  only 
proper  use  and  benefit  of  his  wife,  Jane 
Clutterbuck,  for  and  during  her  natural 
life,  and  from  and  after  her  decease,  to  and 
for  the  only  proper  use  and  benefit  of  his 
nephews,  1  homas  Clutterbuck,  James  Ben- 
nett Clutterbuck,  and  Charles  Clutterbuck, 
sons  of  his  brother,  Charles  Caspar  Clut- 
terbuck, and  the  plaintiff,  Edward  Clutter- 
buck, during  their  lives,  and  the  life  of  the 
survivor  of  them,  if  more  than  one,  share 
and  share  alike ;  and  from  and  af^er  the 
decease  of  all  but  one  of  his  said  nephews^ 
then  in  trust,  to  convey  the  landa,  and 


hereditaments  and  premises,  to  mmA  one 
surviving  nephew,  his  heirs,  and  aastgna ; 
and  as  to  all  the  rest,  residue,  and  remaia- 
der  df  his  estates  and  effects,  real  and  per- 
sonal, whatsoever  and  wheresoever  situate, 
he  gave,  devised,  and  bequeathed  the  same, 
and  every  part  thereof,  onto  and  lo  the 
use  of  his  wife,  Jane  Clutterbuck,  one  of 
the  defendants  in  the  suit,  her  beirs,  ex- 
ecutors, and  administrators,  respeccivelyt 
according  to  the  nature  and  quality  of  the 
same. 

By  a  codicil  to  his  will,  bearing  date  the 
15th  day  of  August  1829,  the  testator  ap- 
pointed his  wife,  Jane  Clutterbuck,  to  be 
his  sole  executrix,  and  he  died  in  June 
1830,  without  having  altered  or  revoked 
the  devises  and  bequests  in  his  will ;  and 
the  question  which  arose  was,  as  to  the 
direction  to  the  trustees,  to  raise  the  sum 
of  2,000/.  out  of  his  copyhold  estates,  de- 
vised to  them  for  the  purpose  of  paying 
certain  specific  debts  named  by.  hira,  and 
also  all  such  other  debts  as  might  be  dae 
and  owing  from  him,  at  the  time  of  his  de- 
cease ;  whether  it  did  not  make  the  copy* 
hold  estate  to  the  extent  of  2,000/.,  the 
primary  source  for  providing  for  the  pay- 
ment of  his  debts,  so  that  the  widow  miglit 
take  the  personal  estate  exonerated  from 
debts. 


Mr.  Jacob,  for  the  trustees,  who 
the  plaintiflTs,  contended,  that  there 
no  distinct  exoneration  of  the  peraonnl 
estate;  and  cited  Rhodtt  v.  Rudge{\)t  nnd 
observed,  that,  in  this  case,  there  were  not 
any  directions  as  to  the  payment  of  fune* 
ral  and  testamentary  expenses ;  the  want 
of  which  negatived  the  supposition,  that 
there  was  a  specific  gift  of  the  residue  to 
the  widow. 

Mr,  Bickersteth  and  Mr.  Lynch,  for  the 
widow. — The  testator  gives  2,000/.,  to  be 
raised  by  mortgage,  sale,  or  demise  of 
part  of  his  copyhold  estates,  devised  for  the 
payment  of  his  debts  ;  and  he  gives  the 
rest  of  his  property  specifically  to  his  wife* 
Where  the  residue  is  given  specifically,  M 
in  this  case,  it  does  not  require  any  dia« 
tinct  words  to  create  an  exoneration  of  tho 
personal  estate  from  debts.  The  quea* 
tions  in  the  reported  cases  have  arisen  on 

(1)  1  Sim.  79. 
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a  general  charge  for  the  fiayinent  of  debts; 
this  is  only  a  limited  charge,  but  it  is  go- 
remed  by  the  same  principles.  The  ulti- 
Bate  devise  to  the  wife  is,  of  all  the  rest, 
residue,  and  remainder  of  his  real  and  per- 
lonal  estate,  whatsoever  and  wheresoever; 
which  mast  comprehend  all  not  before 
given,  and  is  equally  strong  with  the  words 
which  were  relied  on  in  Greene  v.  Oreene 
i2\  and  MiekeU  v.  Mickell  (3).  This  sum 
of  2,000/.  is  ta  be  raised,  without  refe- 
rence to  the  amount  of  the  personal  estate. 
According  to  the  cases,  there  is  sufficient 
evidence  of  intention  here,  to  exonerate 
the  personal  estate  from  its  primary  lia- 
bility. 

The  Master  or  thb  Rolls  gave  judg- 
nenc  afterwards  in  favour  of  the  widow, 
chat  the  personal  estate  was  exonerated. 


Jan.  19  &  14.}    ''^c^m^a  p.  oaeretty. 
Jmrisdieihn. 

A  repori  of  the  hfatier,  thai  a  bond  was 
tary,  being  excepted  to,  the  quetlion 
he/nre  ike  House  of  Lords,  on  appeal 
from  ike  Roils  Court ;  the  Houne  of  Lards 
eomfirmsed  ihe  Master's  report^  and  the  Master 
•^  ike  Roils  held,  thai  he  was  bound  by  that 
deciaiom^  emd  could  not  admit  the  question  to 
hefmriher  argued;  though  he  permitted  a  new 
hit  io  bejiied,  in  order  that  a  defence^  arising 
msi  of  ihe  decision  of  the  House  of  Lords, 
miglkt  he  set  up. 

This  was  a  petition,  which  came  on  to  be 

beavd  before  his  Honour  the  Master  of  the 

Rolls ;  the  detail  of  facts  was  very  long, 

bat  as  the  case  was  fully  gone  into  by  the 

If  aster  in  his  judgment,  the  judgment  alone 

vrill  be  given.     The  question  was,  whether 

certain  proceedings  in  the  House  of  Lords, 

Ibonded  on  a  Master's  report,  the  result  of 

vhicfa  proceedings  was  the  confirmation  of 

that  report,  could  be  held  to  establish  the 

validity  of  the  bond,the  subject  of  that  report, 

ar  vrhether  the  decision  of  the  House  of 

Lords,  onder  the  circumstances,  was  to  be 

held  a  mere  declaration,  and  not  a  decision. 

(S)  4  Madd.  148. 
(9)  5  Mtdd.  69. 


Upon  the  petition  being  heard,  the  Master 
of  the  Rolls  observed — This  case  is  ex- 
tremely important,  not  merely  on  account 
of  the  amount  of  money  claimed,  but  espe- 
cially with  reference  to  the  principles  of  the 
Court:  I  shall,  therefore,  carefully  read  over 
all  the  proceedings,  both  those  which  have 
taken  place  here,  and  also  in  the  House  of 
Lords,  and  give  my  opinion  on  a  future  oc- 
casion. I  will  only  now  observe,  that  the 
circumstances  of  this  case  are  of  a  most 
unusual  description.  Nicol  claims  20,000/. 
on  a  bond,  and  the  claim  which  he  makes, 
gives  rise  to  a  question  whether  the  bond 
was  a  voluntary  bond  or  a  bond  given  for 
valuable  consideration.  The  effect  in  this 
court  being  in  some  cases,  and  under  some 
circumstances,  different,  where  a  bond  is 
voluntary,  and  where  it  is  made  for  a  consi- 
deration. Nicol,  on  his  examination,  posi- 
tively swears,  that  the  bond  was  not  volun- 
tary, but  was  given  for  monies  advanced, 
and  for  services  performed.  There  is  a 
reference  to  the  Master  on  this  matter,  and 
he  is  of  opinion,  contrary  to  the  evidence 
of  Nicol,  the  obligee,  himself,  upon  oath, 
that  the  bond  was  voluntary;  Nicol  still 
insisted,  against  the  Master's  report,  that 
the  bond  was  for  consideration.  And  the 
matter  coming  before  the  House  of  Lords, 
their  decision  is  (the  only  direct  evidence 
being  the  oath  of  Nicol),  that  the  bond  was 
voluntary  ;  this  being  quite  contrary  to  the 
oath  of  Nicol,  who  all  along  insists  that 
this  is  a  bond  given  for  valuable  considera- 
tion. A  more  singular  case  never  occurred : 
however,  it  must  be  decided  on  principles; 
and  whatever  may  be  done  elsewhere,  1 
shall  take  care  that  the  principles  of  this 
Court  are  not  departed  from. 

Feb.  12. — The  Master  of  tub  Rolls. 
— In  this  case  two  bills  were  filed  for  the 
administration  of  the  estates  of  the  Ladies 
Mary  and  Essex  Ker,  under  the  direction 
of  this  Court ;  and  a  decree  was  obtained 
at  the  hearing  of  these  causes,  directing  a 
reference  to  the  Master,  to  take  an  account 
of  the  debts  due  from  them.  Among  the 
debts  which  were  claimed  under  this  decree, 
one  claim  was  sent  in  for  a  sum  of  12,000/., 
secured  by  bond,  dated  the  15th  of  July 
1815,  which  bond  was  conditioned  to  be 
void,  on  payment  by  the  Ladies  Ker,  or 
either  of  them,  to  Mr.  George  Nicol,  of  the 
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t'^m  </  12/XiO/.     Tliif  cbkim  wai  disputed, 
ao^  %  tfi^.^:  cfd«r  in  tl^  cao«e  was  made 
'/;  '.^  is>'u  ''/f  Apf^i  \h'il^  wi>«rreby  it  was 
'jr^iA;t*' :,  \:jk:.  ujt  Matter  %liOu!d  be  at  liberty 
•'»  m  ..r^  i',r'/  u^  Cf^ai/le ration,  and  all  the 
r,r\--k::.%':k:y.t:%  r^Urire  to  tlie  br^nd;  and  it 
•>4«  '',<'>re/:,  chat  tii«  piaintifT  should  be  at 
.r^rj  •//  «rza/r*;r^  N;':ol  on  interrogatories, 
4/^:  '  a-*:  ?*/y/l  a/M  tbe  plaintiff  should  be 
k.'  ,  t,0{tt'f  ff,  *:x»fft'int:  uny  other  parties  in 
V  .^  fjknt^,  or  'm,uji\%t%f  r^rlativc  to  the  bond. 
.^»>v«l  7*4«  «rxam.rie'i  on  interrofjatories,  and 
,'«  f^:i.;f.  of  ttt/'%«  examinations  substan- 
'  ji.i^  n**,9hki.  Nirol  df'ji'itied  that  the  lK>nd 
^auc  j^i9»r»  ^«7  rh«  L4die«  Ker,  psrtly  in  con- 
4  '>/ari/^i  of  service «  |M;r formed,  and  partly 
i'*f  ff,^,Xv\**  sul-tkitttrii  by  him,  fiorn  time  to 
'  ff»*,  for  rlitf'tr  liut.     On  thf  other  hand,  it 
'•44  itM.%f0-'i  by  the   pliiiiitifr,  that  on  the 
*Atf,^,  «li$y  t,u  wiiir:h  the  bond  waH  given  to 
l^it-M  b/  th^aie  U/lirts,  Nicol  joined   with 
i!.^  f/vties  Ktif^  to  a  bond  for  10,000/.,  to 
yti*T%%f%,    (luMU% ;    and    that   the   bond    in 
<l»ie4tiofi  WAS  exernted  to  Nicol,  to  indem- 
ri.fy  hirn  agsinst  the  10,000/.,  for  which  he 
ha/l  {(iven  hi«  ner^urity,  and,  therefore,  was, 
to  ihsr  exfeiii,  a  bond  of  indemnity.     The 
Mstfer  i\\i\  not  adopt  the  cane,  h«  made  by 
«iiher  of  iheiie  |iiirnes ;  hut,  by  his  report 
of  the  xUt  of  March  IHli^K,  he  certified  that 
he  MM«  of  opinion  the  bond  was  not  a  bond 
of  ifidcffiiiiiy,  hill   was  a  vohiiiiary  bond, 
(/ivrn  lo  iIh*  said  («eor{(e  Nicol, ana  bounty, 
by  ih<T  f^uflii'S   Ker,  ivitliout  any  considera- 
iiofi  having  Ikmmi  paid  or  given  by  the  said 
f  iiofge  Nieol  for  the  same.     Uuih  parties 
iippi-aieil  dinnaiiblied   with  this  cerlilicate, 
iiiid  look  exrepiioim  lo  it.     Nicol  exc<»pted 
lo  il,  and  inniiiled  that  thti  Maatcr  ought  to 
have  certifiHl  that  the  bond  was  given  partly 
Uit  serviceM  iiei  formed,  and  partly  for  money 
lent  and  anvaiiced  ;  and  the  plaint  ink  ex- 
cepted lo  it,  and  iiiHinted  that  the  Master 
oiif^ht  to  have  certiiied  that  the  bond  was 
given  by  way  of  indemnity  iigaiitst    pay- 
ini-ntN    made    and    liabilities    incurred    on 
account  of  the  Ladies  Ker.     Nicol  died  in 
Juite  18:^8,  belore  the  exceptions  cumc  on 
to  he  heard  ;  and  at  the  hearing  on  excep- 
tionH,  Nicol's  repreRcntatives  applied  to  the 
('ourt  that  they  might  he  at  liberty  to  «\ith- 
draw  the  exceptions  filed  by  Nicol,  and  to 
adopt  the  view  taken  by  the  Master,  so  as 
to  obtain  the  benefit  of  the  Master's  report 
in  their  favour.     The  exceptions  cainc  on 


before  me,  and  I  refned  this 
on  the  ground  that  it  woald  aot  be  j«t  is 
permit  them  to  go  from  ihenr  ova  gromA 
of  defence ;  but  I  directed  the  foDoa^g 
issues  to  be  sent  to  a  coart  of  law : — Fni; 
whether  the  bond  was  giTeOt  as  to  aayai 
what  part  thereof,  for  serrkca  prrfntM^ 
or  as  to  any  and  what  part  for  Doaey  laft 
and  advanced;    second,   whether   it  m 
given,  as  to  any  and  what  part  of  k,  as  m 
indemnity;  and  third, whether  it  wasgin^ 
as  to  any  and  what  parr,  as  a  boontyorpft 
from  the  ladies  to  Nicol.     Nicol's  fcpe* 
sentatives  appealed  from  the  order,  diml" 
ing  these  issues,  to  the  House  of  Lofih 
'i'his  appeal  came  on  to  be  heard  on  lb 
Slst  of   October    1831;   and   the  oricTi     ! 
directing  these  issues,  was  reTersed,  aad  it 
was  directed   that   Nicol's  represeniatifM 
should  be  at  liberty  to  withdraw  their  ob- 
ception.     The  cause  came  before  me  apB 
on  further  directions  in  December  18S1| 
and  I  then  decided  that  the  bond  was  to  bi    . 
considered  as  a  security  as  to  10,OOOJL,ii 
respect  of  Nicol's  liability  to  Messrs.  Contiss 
and  as  to  the  other  2,000/.,  as  a  boont}  sr 
gift  in  respect  of  his  services  to  the  ladiei* 
This  judgment  also  was  appealed  against  lo 
the  House  of  Lords,  and  this  appeal  ctfPf 
on  to  be  heard  in  July  1832,  when  thcs< 
Lordships  overruled  my  decision,  and  ^^^^ 
pleased  to  order  that  the  Master's  report  ^ 
March  1828  should  stand  absolutely 
firmed.     And  the  present  petition  was  p 
sented  by  the  plaintiffs,  who  are  the  rep 
sentatives  of  the  Ladies  Mary  and  ~ 
Ker,  praying  that  they  might  be  at  liber*^ 
to  file  a  bill,  for  the  purpose  of  impeachi^  ^ 
the  bond  for  12,000/.     On  the  hearing 
the  petition,  it  was  argued  for  the  pel^ 
tioners,  that  although  it  had  been  decide 
by  the  judgment  of  the  House  of  Lord;^ 
that  the  bond  was  to  be  considered  in  tl^ 
nature  of  a  gift,  yet,  considering  it  in  th^ 
nature  of  a  gift,  it  was  still  liable  to  be  in^ 
peached,  on  the  ground  of  the  relation  oC 
principal  and  agent  which  existed  between 
the  parties  at  the  time  that  the  bond  waii 
given ;  and  that  the  plaintiff  had  ix>  oppor'' 
tunity  afforded  him  of  impeaching  the  bond! 
on  the  ground  of  its  being  a  gifk,  and  wonlcl 
not  have  any  opportunity  of  so  doing,  except 
he  were  permitted  to  file  a  bill  for  that  por-^' 
|>ose.   On  the  other  hand,  it  was  contendec? 
tor  the  representatives  of  Mr.  Nicol,  tha'  - 
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Alter  nasi  be  considered  at 
ded  by  tbe  jiid^ent  of  the 
tls,  directing  that  the  Master's 
I  stand  absolutely  confirmed, 
lanner  as  if  the  decision  of  the 
be  final  decision  of  the  Court 
It  it  must,  therefore,  be  bind- 
ties. 

Dstances  of  this  case  are  of  a 
diaracter ;  Nicol»  the  obligee 
ivben  examined  on  oath,  stated 
d  was  executed  by  the  Ladies 
I  consideration  of  his  services, 
r  Joans  of  money  advanced  by 
behalf  at  various  times.  Nicol, 
nation,  states,  that  he  never 
account  of  the  sums  advanced, 
tea  incurred  by  him  from  time 
leir  use ;  and  he  also  stated, 
rbolly  unable  to  state  what  ad- 
made  by  him,  or  the  particu- 
idvances,  or  the  time  of  their 
ir  on  what  account,  or  for  what 
D  whose  presence,  or  to  whom 
«  made.  The  plaintiffs  state, 
ime  day  on  which  the  bond  for 
I  executed,  a  bond  was  also 
Nicol  and  the  Ladies  Ker  to 
;ts  for  10,000/.,  and  it  appears 
I's  examination,  that  the  bond 
IS  it  was  originally  prepared, 
'or  10,000/.  only,  and  that  it 
I  to  12,000/.  at  the  request  of 
Cer ;  and  it  appears  that  Lady 
by  her  will,  gives  a  legacy  of 
col  for  his  services,  that  being 
lunt  by  which  the  bond  was 
the  request  of  Lady  Mary  Ker. 
le  adopted  by  the  Master  is 
linary.  He  was  to  decide  the 
ich  had  arisen  between  two 
as  Nicol  rendered  no  accounts 
8  claim,  it  was  to  be  presumed 
ter  would  have  considered  the 
been  given  as  a  security  for 
rhich  extent  Nicol  had  become 
lalf  of  the  ladies,  on  the  same 
rs.  Coutts.  Under  such  cir- 
tbe  Master  came  to  what  ap- 
to  be  a  very  singular  conclu- 
found,  that  the  bond  was  in  the 
jiftor  bounty  to  Nicol  from  the 
y  and  Essex  Ker.  Tiiis  con- 
lot  supported  by  any  statement, 
at  by  any  evidence,  and  wholly 


nassed  by  the  evidence  on  oath  of  Mr* 
Nicol ;  however,  in  spite  of  this  report, 
Mr.  Nicol  still  kept  to  his  first  statement, 
and  he  took  exceptions  to  the  Master's 
report,  on  the  ground  of  the  consideration 
being  services  performed ;  while  tbe  plain- 
tiff objected  to  the  report,  because  they  in- 
sisted it  was  given  as  an  indemnity  for 
NicoFs  liability  to  Messrs.  Coutts.  Befi;>re 
the  hearing  of  the  exceptions,  Nicol  died, 
and  his  representatives  applied  for  leave  to 
withdraw  their  exception,  and  to  adopt  the 
Master's  finding,  that  the  bond  was  in  tbe 
nature  of  a  gift  only ;  but  it  did  not  appear 
to  me  to  be  a  course  consistent  either  with 
reason  or  justice,  that  a  person  should  adopt 
a  view  which  would  falsify  his  own  oath, 
and,  therefore,  I  refused  such  permission ; 
and  I  may  here  observe,  that  although  Mr. 
Coutts  and  the  solicitor  for  Mr.  Nicol  were 
still  living,  yet  they  had  not  been  examined ; 
and  I  directed  the  three  issues,  one  involv- 
ing the  case  made  by  Nicol's  representa- 
tives, another  involving  the  case  made  by 
the  plaintiffs,  and  the  .third  involving  the 
finding  of  the  Master.  This  order  was 
also  appealed  from  to  the  House  of  Lords, 
and  it  was  aaked,  that  the  case  should  be 
sent  back  to  be  re-argued  before  me,  and 
the  House  of  Lords  ordered,  that  Mr. 
Nicol's  representatives  might  be  at  liberty 
to  withdraw  tliat  exception. 

In  obedience  to  the  order  so  made  by 
the  House  of  Lords,  the  case  waa  re-argued 
before  me.  It  appeared  to  me,  that  the 
conclusion  to  which  the  Master  had  come, 
that  tlie  bond  was  given  by  way  of  bounty, 
was  quite  out  of  the  question,  for  such  a 
conclusion  was  not  supported  by  any  state- 
ment or  evidence  in  the  cause ;  and  further, 
I  concurred  with  die  Master  in  thinking 
that,  under  the  circumstances,  it  was  not 
credible  that  the  bond  was  given  pardy 
for  money  lent,  and  partly  for  services  per- 
formed ;  and  there  only  remained  the  third 
view  of  it,  that  it  was  a  bond  of  indemnity. 
The  difficulty  that  presented  itself,  against 
considering  the  bond  as  a  bond  of  indem- 
nity, seemed  principally  to  consist  in  the 
difference  in  the  amount  of  the  sums  secured 
by  the  two  bonds — viz.  the  bond  given  to  Mr. 
Coutts,  in  which  Mr.  Nicol  joined  as  a  surety, 
and  the  bond  given  to  him  by  the  ladies  Ker 
on  die  same  day.  But  it  was  admitted  by 
Mr.  Nicol  in  his  evidence,  that  the  bond 
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given  to  him  was  altered  from  10,000/.| 
the  sum  originally  intended  to  be  secured, 
to  12,000/.,  at  the  request  of  Lady  Mary 
Ker;  and  that  very  sum  of  9,000/.  was 
given  by  Lady  Essex  Ker's  will  to  Mr. 
Nicol,  in  compensation  for  his  services ; 
and  further,  Nicol  remarked  in  his  letter  of 
the  28th  of  January  1815,  that  when  he 
became  a  surety  for  the  ladies  Ker  in  a 
prior  money  transaction,  Messrs.  Coutts 
advised  him  to  take  a  counter-security.  It 
appeared,  therefore,  that  the  most  rational 
conjecture  was,  that  the  bond  was  a  bond 
of  indemnity  as  to  10,000/.,  and  as  to  the 
remaining  2,000/.,  that  it  was  intended  as 
a  gift  to  Mr.  Nicol  for  his  services,  the 
latter  sum  being  the  same  measure  of 
bounty  as  the  Lady  Essex  Ker  expressed 
by  her  will ;  and  my  decision  was,  that  to 
the  extent  of  10,000/.  it  was  a  bond  of  in- 
demnity, and  to  the  extent  of  2,000/.  a 
bounty  for  services*  In  the  House  of 
Lords  this  decision  was  reversed,  and  the 
Master's  finding,  that  the  bond  was  a  gift  to 
Mr.  Nicol,  was  absolutely  confirmetl,  and 
the  House  of  Lords  thus  established  that 
the  decision  of  the  Master  was  correct.  I 
am  not  able  to  discover  the  ground  or  the 
principle  upon  which  the  judgment  of  the 
House  of  Lords  proceeded,  but  still  I  con- 
sider myself  to  be  bound  by  it ;  and  hence* 
forth  I  must  consider  it  as  settled,  that  the 
sum  originally  secured  by  the  bond,  and 
the  interest  of  that  sum  to  the  present  time, 
amounting  to  upwards  of  20,000/.,  was  a 
gift  to  Mr.  Nicol. 

Tlie  application  now  made  by  the  peti- 
tioner, is,  that  he  may  be  at  liberty  to  im- 
peach the  validity  of  the  bond,  on  the 
ground  of  the  relationship  which  existed 
between  the  parties  as  principal  and  agent ; 
and  they  state  that  an  opportunity  has  not 
yet  been  afforded  them,  of  impeaching  the 
bond  on  this  ground,  and  this  is  true ;  and 
according  to  the  finding  of  the  Master,  as 
confirmed  by  the  House  of  Lords,  this  is 
the  only  case  which  the  plaintiffs  had  to 
make ;  and  as  they  liave  never  yet  had  the 
opportunity  of  trying  this  question,  I  think 
it  would  be  the  height  of  injustice,  that  the 
plaintiff  should  be  disabled  from  making 
that  case.  It  appears  to  me,  however,  that 
tlie  petition  of  the  plaintiff  is  not  altogether 
regular,  nor  does  it  appear  to  be  absolutely 
necessary ;  it  would,  perhaps,  be  in  the  re- 


gular coarse  of  practice,  to  let  the  caoae 
proceed,  and  that  this  question  should  abkie 
the  order  on  the  Master's  further  report* 
The  decision  that  the  bond  is  a  gift,  doea 
not  entitle  the  defendant  to  receive  the 
money  out  of  court,  but  there  must  be  an 
application  to  the  Court  for  that  purpoae, 
and  then  the  Court  would  see  that  the 
money  was  not  improperly  paid ;  and  if  no 
application  should  be  made,  the  Court,  wheo 
the  cause  comes  on  for  further  directioiis« 
will  take  care  that  the  rights  of  the  parties 
are  not  lost  sight  of;  and  if  at  that  stage 
those  rights  cannot  be  consideredi  the  Coart 
will  then  direct  such  further  proceedings  as 
shall  be  necessary.  Nicol's  representatives 
have  presented  a  petition  to  eonfirro  tins 
Master's  report,  let  that  petition  be  set 
down  to  be  heard  with  this  petition,  when 
the  cause  comes  on  for  further  directionSf 
and  the  Court  will  determine  what  is  to  be 
done. 

Unless,  in  the  cause  as  it  now  stands,  the 
argument  can  be  admitted,  I  shall  direct  a 
suit  to  be  instituted,  for  the  purpose  of  as* 
certaining  whether  the  relationship  of  prin* 
cipal  and  agent  did  not  exist  between  ihe 
parties  when  the  bond  was  given. 


When  the  question  as  to  the  Master's 
report  was  before  the  House  of  Lords,  on 
appeal  from  the  Master  of  the  Rolls,  the 
Lord  Chancellor  (Brougham),  in  pronounc* 
ing  the  judgment  of  the  house,  that  the 
Master's  report  should  be  confirmed,  ob- 
served : 

My  Lords — This  case  was  an  appeal 
from  the  judgment  of  the  Master  of  the 
Rolls.  , 

His  Honour,  upon  the  question  and  upon 
consideration  of  the  evidence  in  the  cause, 
has  come  to  this  conclusion,  that  this  was  a 
bond  of  indemnity  to  the  extent  of  10,000/., 
and  to  the  extent  of  2,000/.  it  was  a  vo* 
luntary  bond  given  to  Mr.  Nicol  by  theae 
ladies ;  and  the  opinion  which  I  certainly 
have  formed,  is,  that  this  bond  is  not  to  be 
considered  as  a  bond  of  indemnity  for  any 
part  of  the  amount  at  all. 

This  bond  upon  the  face  of  it  is  a  money 
bond  for  12,000/.  and  interest;  on  the  face 
of  it,  this  is  clear  and  plain ;  and,  therefore, 
the  proof  lies  on  the  respondents  in  this 
case,  to  shew  that  it  was  not  what  it  par- 
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parti  to  be ;  there  being  no  one  word  of 
iademnhy — nothing  pointing  towards  in- 
Jemnitj — nothing  connected  with  indcm- 
Dtty  appearing  on  the  face  of  the  instru- 
nieiit,  it  was  for  them  to  shew  by  sufficient 
evidences  travelling  out  of  the  instrument, 
tiiat  the  purpose  tor  which  it  appears  to 
hare   been  granted  was  not  the  real  pur- 
pose, and  that  it  was  intended,  to  tlic  ex- 
tent at  least  of  10,000/.  of  the  \2,000L^ 
to  cover  Mr.  Nicol's  liability,  as  a  surety 
for  the  ladies  Ker. 

NoWy  the  evidence  which  was  adduced 
before  His  Honour,  and  the  only  evidence 
before  your  Lordships,  when  we  came  to 
consider  it  altogether,  exclusive  of  Mr. 
Nicors  own  examination,  is,  in  fact,  the 
date  of  the  bond  being  identical  with  the 
date  of  another  bond,  executed  by  those 
ladies  to  Messrs.  Coutts,and  in  which  Mr. 
'Nicol  joined  thero,and  became  their  surety  to 
Messrs.  Coutts.which  bond  was  for  1 0,000/., 
executed  on  the  same  day  with  the  bond  in 
question.      This  coincidence  is  clearly  in- 
sufficient— the  date  being  the  same,  is  an 
insufficient  coincidence — and  as  to  the  sum 
being  the  same,  1  still  hesitate  in  sayings 
that  the  two  instruments  were  for  the  same 
som. 

The  one  is  for  12,000/.,  and  the  other 
for  10,000/.,  and  you  only  can  make  it  out 
that  they  are  for  the  same  sum,  by  deduct- 
ing the  2,000/.,  and  saying,  that  1 0,000/. 
of  the  12,000/.  is  to  be  taken  as  an  indem- 
nity against  the  liability  incurred  by  Mr. 
Nicol  to  Messrs.  Coutts.    But  then  it  is  to 
be  considered,  that  the  giving  of  a  bond  for 
10,000/.   is  not  an  indemnity  to  a  party 
who  joins    with    you   in  a  bond  for  that 
amount  to  another,  because  there  are  costs ; 
there  is  nothing  for  that;  there  are  the 
costs  which  you  may  incur  in  consequence 
of  that  transaction,  and  against  that  the 
10,000/.  bond  does  not  give  security. 

Now,  there  is  not  a  word  about  the 
2,000/.  being  to  cover  costs  ;  but  it  is  ex- 
pressly declared,  that  the  10,000/.  was  in- 
demnity, and  the  2,000/.  was  a  voluntary 
gift  for  services  by  him  performed  :  this  con- 
dosion  is  also  negatived  by  tlie  argument 
of  the  respondents  themselves.    When  this 
qoestion  arose,  it  being  quite  clear  that  the 
proof  was  upon  the  respondents,  an  appli- 
cation was  made  for  leave  to  examine  Mr. 
George  Nicol  himidf,  and  he  was  examined 


upon  interrogatories;  and  he  completely 
negatives  indemnity  from  the  beginning  to 
the  end  of  his  long  examination — he  de- 
nies that  there  was  any  such  view  taken  ot 
the  matter ;  and  he  states,  that  the  bond 
was  given  not  as  a  counter  security,  in  no 
respect  as  a  counter  security,  but  was  given 
partly  from  kindness,  and  partly  from  gra- 
titude towards  him ;  partly  from  one,  and 
partly  from  the  other  of  those  considera* 
tions,  and  in  part,  though  apparently  in  a 
small  part,  in  respect  of  an  account  of 
monies  advanced  by  him  to  them,  and 
which  they  owed  him  at  the  time  they  exe- 
cuted that  bond  to  him,  for  the  whole  sum 
of  12,000/.  I  take  it,  therefore,  in  this  case, 
which  really  admits  of  no  doubt,  that  we 
must  consider  this  bond,  (the  proof  being 
thrown  on  those  who  impeach  it,  as  a 
12,000/.  bond,  and  who  are  to  prove  it  an 
indemnity  bond),  that,  we  must  take  it  that 
they  have  failed  in  that  proof,  and  that 
the  case  remains  as  it  did  before  this  gen« 
tleman,  Mr.  Nicol,  was  examined.  There 
is  nothing  therefore  here  that  differs  this 
from  the  ordinary  case  of  a  12,000/.  bond. 
The  only  circumstance  that  can  raise 
any  suspicion  of  its  being  a  bond  by  way 
of  indemnity,  is  the  identity  of  the  dates  of 
the  two  bonds ;  and  the  easiest  thing  in  the 
world  on  Mr.  Nicol's  part,  would  have 
been  to  have  avoided  the  possibility  of  any 
inference  being  drawn  from  that  fact,  by 
avoiding  the  fact  itself,  and  having  the  one 
bond  executed  upon  a  day  somewhat  dis- 
tant from  the  otlier.  Instead  of  that,  he 
has  both  executed  on  the  same  day,  and 
for  a  reason  which  he  explains  in  his  ex- 
amination, that  the  ladies  with  great  difH- 
culty  could  be  got  to  attend  to  business, 
and  particularly  business  of  that  descrip- 
tion, law  business ;  and,  therefore,  it  was 
more  convenient  that  both  transactions 
should  take  place  at  one  and  the  same  time. 
A  legacy  was  left  by  Lady  Essex  Ker,  to 
the  amount  of  2.000/.,  slie  having  survived 
her  sister,  1  think,  a  year  and  a  half;  and 
it  was  left  to  him  for  his  services — in  so 
many  words,  for  the  services  rendered  by 
him  to  her,  stating  it  generally  for  his  ser- 
vices, without  saying  what  they  were. 
Now,  she  survived  lier  sifter  somewhere 
about  a  year  and  a  half,  and  no  reference  is 
made  there  to  the  2.000/.  before  alleged 
to  have  been  given  by  Lady  Mary  Ker,  and 
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which  there  would  have  been,  on  the  sup- 
position that  the  2,000/.  was  gifl,  and  the 
1 0,000/.  was  indemnity ;  and  I  cannot  help 
thinking,  that  her  leaving  2,000/.  without 
any  reference  to  what  had  passed  before,  can 
be  accounted  for  in  no  other  way,  than  on 
the  supposition  of  her  thinking,  that  by  that 
12,000/.  he  had  been  too  little  paid,  and 
that  he  having  continued  the  same  friendly 
assistance  to  her  after  the  death  of  her 
sister.  Lady  Mary,  had  entitled  himself  to 
a  further  testimony  of  gratitude  at  her 
hands. 

Where  the  bond  on  the  face  of  it  is  clear 
and  plain,  and  purports  to  be  for  12,000/. 
in  money,  it  is  for  those  who  seek  to  set 
aside  that  bond — it  is  for  those  who  seek  to 
construe  it  in  a  different  way,  and  to  read 
it  as  if  it  were  not  what  it  purports  to  be, 
but  something  else — it  is  for  them  to  shew, 
by  sufficient  evidence,  and  not  by  surmise 
and  conjecture,  that  it  is  in  reality  a  trans* 
action  different  from  what  on  its  face  it 
appears  to  be. 

When  we  had  before  us  only  the  question 
of  whether  or  not  the  issues  directed  by  the 
Master  of  the  Rolls  should  be  tried,  I  did 
not  feel  the  doubt  which  would  sanction  the 
directing  those  issues.  I  am  of  the  same 
opinion  now,  on  further  consideration  and 
fuller  argument,  that  I  entertained  at  that 
time — namely,  that  this  bond  is  to  be  taken 
as  the  Master  took  it;  and  that  the  excep- 
tion taken  by  the  respondents  to  the  Master's 
report,  ought  to  have  been  overruled  by  His 
Honour ;  and  that  according  to  that,  this 
house  should  reverse  so  much  of  the  decree 
appealed  from,  as  declares  that  the  bond  for 
12,000/.  executed  by  the  Ladies  Essex  and 
Mary  Ker,  bearing  date  the  15th  of  July 
1815,  was  intended  to  the  extent  of  1 0,000/. 
as  a  counter  security  for  the  engagement 
into  which  Mr.  Nicol  had  entered  as  surety 
for  the  Ladies  Essex  and  Mary  Ker,  in  the 
bond  for  10,000/.,  executed  by  the  same 
ladies  on  the  same  day  (the  15th  of  July 
1815);  and  that  the  report  of  the  Master  of 
the  2l8t  of  March  1828,  should  be  directed 
to  be  absolutely  confirmed. 
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Taxation — Award, 


MABEIE  V.  CAMAC. 


A  bill  of  costs  between  soliciior  and  cfiatt, 
where  the  amount  of  it  has  been  ascertamed 
by  an  arbitrator ,  under  an  agreement  for  m 
reference,  cannot  afterwards  be  referred  io 
the  Master  for  taxation — the  award  of  ilk 
arbitrator  being  final  as  between  the  par^ 
ties. 

This  was  a  petition  by  Mr.  Thomas 
Warry,  statmg  to  the  effect  following : — 

Mr.  Warry,  the  petitioner,  was  con- 
cerned as  the  solicitor  for  the  defendant 
Colonel  Camac,  from  the  year  1824»  and 
was  concerned  for  him  in  several  suits  in 
equity  ;  and  in  May  1880,  all  the  suits,  ex- 
cept the  present  suit,  having  been  brought 
to  a  conclusion,  the  petitioner  sent  in  his 
general  bill  of  costs,  as  to  the  suits  in  ques- 
tion, and  also  as  to  other  matters,  to  the 
defendant. 

In  December  1830,  the  petitioner  sent 
a  letter  to  the  defendant,  reminding  him 
of  the  large  amount  of  his  bill,  and  of  the 
great  disbursements  to  which  he  had 
been  subject  on  his  behalf;  and  requesting^ 
if  it  was  not  convenient  to  him  to  liquidate 
the  account,  that  he  and  Mrs.  Camac  would 
join  in  giving  the  petitioner  a  security  on 
the  property,  the  subject  of  the  suit. 

On  the  8rd  of  January  1831,  a  fresh  ap- 
plication by  letter,  was  made  to  the  de- 
fendant, respecting  these  costs  ;  and  in  that 
letter  the  petitioner  proposed,  that  the  de- 
fendant should  give  a  bond  for  the  amount, 
and  proceeded,  **  As  I  have  said  before, 
the  account  has  been  a  long  time  before 
you,  and  if  you  had  any  objections  to  it, 
they  should  have  been  made ;  I  am  aware 
of  none.  I  could  wish  you  shewed  it  (if 
you  have  not  done  so,)  to  any  fair  profes- 
sional gentleman,  and  I  would  leave  the 
matter  entirely  to  him." 

On  occasion  of  an  interview  between  the 
petitioner  and  the  defendant,  the  petitioner 
agreed  to  lend  the  defendant  a  sum  of 
money,  sufficient,  with  the  costs,  to  make 
up  1 ,000/.  on  having  a  security. 

In  answer  to  the  letter  of  the  drd  of 
January,  the  defendant  wrote  to  the  peti- 
tioner a  letter,  in  which,  speaking  of  the 
bill  of  costs,  he  says,  <*  I  shall  most  wil- 


IirLARY  TERM,  ISSS. 


ISl 


Imglj  submit  them  to   the  opinion  of  a 

mntnal  friend  of  your  tribe,  and  be  bound 

by  bis  determination,  whatever  it  may  be  ;" 

Mnd  Mr.  Howe  was  the  person  proposed ; 

and  this  method  of  settling  the  question 

was  agreed  to  by  the  petitioner,  with  this 

addition,  that  Mr.  Howe  might  be  permitted 

to  make  additions  to,  as  well  as  deductions 

frotDf  the  items  as  charged;  and  he  also 

agreed  to  make  up  the  balance  to  1,000/., 

and  to  advance  that  sum  to  the  defendant 

by  way  of  loan.     An  agreement  was  drawn 

op  and  aigned,  on  the  21st  of  March,  in 

the  fbllowiog  words  : — 

*'  Memorandum  of  an  agreement,  made 
the  21  at  day  of  March  1881,  between  John 
Camac,  of  Brettenham  Hall,  in  t>ie  county 
of  Suffolk,  esquire,  of  the  one  part,  and 
Thomas  Warry,  of  New  Inn,  gentleman,  of 
the  other    part ;   whereas,  the  said  John 
Camae  has.  for  some  time  past,  employed 
the   said   Thomas  Warry  ar.  his  solicitor, 
who  has  delivered  to  the  sr.id  John  Camac 
his  bills  of  costs,  up  to  tho  month  of  April 
1830,  amounting  togethr  r,  to  the  sum  of 
1,5812.  Is.  7d. ;  and  thr*  said  John  Camac 
bath  proposed,  and  the^aid  Thomas  Warry 
has  agreed,  that  the  f.ame  should  be  re- 
ferred to  the  award  of  Thomas  Howe,  of 
Lincoln's  Inn,  in  thr-  county  of  Middlesex, 
gentleman,  as  arbitrator  ;  now  these  pre- 
sents witness,  th^t  the  said  John  Camac 
and  Thomas  Warry  do,  for  themselves  and 
for  their  respective  executors  and  admi- 
nistrators, mutually  covenant,  promise,  and 
agree,   that  ihey  and  each  of  them  shall 
and  will    well  and  truly  obey,   perform, 
and  keep  such  award  of  the  said  Thomas 
Howe,  of  and  concerning  the  said  bills  of 
costs,  and  all  differences  between  the  said 
John  Camac  and  Thomas  Warry,  in  rela- 
tion thr^reto,  so  that  the  said  award  be  made 
in  writing,  under  the  hand  of  the  said  arbi- 
trator, ready  to  be  delivered  to  the  said  par- 
ties or  one  of  them,  on  or  before  the  1 6th 
day  of  April  next  ensuing,  with  liberty 
nevertheless  for  the  said  arbitrator  to  ex- 
xtnd  the  time,  as  he  shall  think  fit,  for 
making  his  said  award  by  writing  indorsed 
thereon ;  and  it  is  agreed,  that  the  costs 
and  expenses  of  the   said  reference  and 
award  shall  be  in  the  discretion  of  the  said 
arbitrator,  and  that  this  lubmission  to  the 
award  to  be  made  as  aforesaid,  shall,  if 
required  by  either  of  the  parties  hereto, 
New  Sesics,  IL^Chanc. 


be  made  a  rule  of  either  of  His  Majesty's 
courts  at  Westminster,  according  to  the 
statute  in  that  case  made  and  provided  ; 
and  further,  that  tiie  said  parties  hereto 
fthall  attend  to  be  examined  by  the  said 
arbitrator,  whenever  he  shall  direct ;  and 
it  is  hereby  agreed,  that  the  said  arbitrator 
shall  be  at  liberty  to  proceed  in  the  said 
reference  ex  parte,  in  case  either  of  the 
parties  hereto  shall  refuse  or  neglect  to  at- 
tend the  said  arbitrator,  or  to  answer  his 
interrogatories." 

On  the  SOth  of  March,  Mr.  Howe  made 
his  award,  in  pursuance  of  the  agreement, 
by  which  he  awarded  the  sum  of  580/.  to 
the  petitioner,  as  the  balance  due  on  his 
bills  of  costs  ;  and  he  further  awarded, 
that  the  defendant  should  forthwith  pay 
that  sum  to  the  petitioner,  in  satisfaction 
and  discharge  of  the  bills  of  costs  ;  and 
that  the  expense  of  the  award  should  be 
divided  equally. 

Mr.  Warry  afterwards  had  the  conduct- 
ing of  several  matters,  in  which  the  defen- 
dant was  concerned,  and  incurred  a  consi- 
derable expense,  and  delivered  a  fresh  bill 
of  costs,  for  the  matters  which  had  been 
transacted  subsequently  to  the  date  of  the 
former  bills  of  costs,  to  the  amount  of 
450/.  and  upwards ;  and  though  many  ap- 
plications were  made  by  Mr.  Warry  to  the 
defendant,  respecting  the  award,  yet  no 
settlement  of  Mr.  Warry 's  claim  was  come 
to,  till  the  year  1833. 

On  the  I'nd  of  January  lSd3,  an  order 
was  left  at  Mr.  Warry's  chambers,  in  the 
following  words : — 

Tuesday,  the  «50th  day  of  October,  in 
the  third  year  of  the  reign  of  his  Majesty 
King  William  the  Fourth,  1832,  between 
James  Marrie  and  others,  plaintiffs,  and 
John  Camac  and  others,  defendants.  Upon 
consideration  this  day  had  by  the  Rigiit 
Honourable  the  Master  of  the  Rolls,  of  the 
humble  petition  of  the  above-named  de- 
fendant, John  Camac,  setting  forth  that 
the  petitioner  employed  Mr.  Thomas 
Warry  to  defend  this  suit,  as  the  peti- 
tioner's solicitor,  and  to  prosecute  and 
defend  divers  other  suits  and  businesses 
for  the  petitioner  ;  that  the  said  Thomas 
Warry  hath  delivered  unto  the  petitioner, 
certain  bills  of  his  fees  and  disbursements, 
in  which,  the  petitioner  is  advised,  there 
are    many    unreasonable    and     improper 
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charges  ;  and  the  said  Thomas  Warry 
threatens  the  petitioner  to  proceed  at  law, 
in  respect  thereof.  It  was  therefore  pray- 
ed, and,  the  petitioner  submitting  to  pay 
the  said  Mr.  Thomas  Warry  what  shall  be 
found  due  to  him,  on  the  taxation  of  his 
said  bills,  it  is  accordingly  ordered,  that  it 
be  referred  to  the  Master  of  this  court, 
in  rotation,  to  tax  the  said  bills  ;  and  that 
the  said  Mr.  Thomas  Warry,  and  also  the 
petitioner,  do  produce  before  the  said 
Master,  upon  oath,  all  books,  papers,  and 
writings,  in  their  custody  or  power  relating 
to  the  said  bills,  or  to  any  of  the  items  or 
charges  therein,  and  be  examined  upon  in- 
terrogatories touching  the  same,  as  the 
said  Master  shall  direct;  and,  upon  the 
petitioner,  pursuant  to  his  said  submission, 
paying  to  the  said  Mr.  Thomas  Warry 
what  shall  appear  to  be  due  to  him,  on 
taxation  of  the  said  bills,  or  in  case  the 
said  bills  shall  appear  to  be  already  paid, 
it  is  ordered  that  the  said  Mr.  Thomas 
Warry  do  deliver  to  the  petitioner,  upon 
oath,  all  papers  and  writings  in  his  cus- 
tody or  power,  belonging  to  the  petitioner, 
and  if  it  shall  appear  that  the  said  bills  are 
overpaid,  it  is  ordered  that  the  said  Mr. 
Thomas  Warry  do  refund  and  pay  to  the 
petitioner,  what  shall  appear  to  have  been 
so  overpaid ;  and  it  is  ordered,  that  all 
proceedings  at  law  against  the  petitioner 
on  account  of  the  said  bills  be  stayed, 
until  after  the  said  Master  shall  have  made 
his  report. 

This  order  appeared  to  have  been  ob- 
tained ex  parle^  and  in  pursuance  of  it  the 
defendant  left  in  the  Master's  office,  not 
only  the  bills  delivered  since  the  date  of 
tlie  award,  but  also  those  which  were  re- 
ferred to  Mr.  Howe  for  arbitration. 

The  prayer  of  the  petition  was,  that  the 
order  of  the  SOth  of  October  18^^,  might 
be  discharged  with  costs  ;  or,  if  the  Court 
should  be  of  opinion,  that  the  bills  lastly 
delivered,  should  be  referred  for  taxation, 
then  that  the  defendant,  previously  to 
such  taxation  being  made,  might  be  order- 
ed to  pay  the  sum  of  580/.  so  awarded  to 
the  petitioner,  together  with  interest  there- 
on, and  that  the  defendant  might  pay  the 
costs  of  the  application. 

Mr.  Bickerstelh  and  Mr,  Hayter,  for  the 
petitioner^— As  to  thi^  bilk  which  had  been 


referred  to  Mr.  Howe's  arbitration — where 
an  award  has  been  obtained,  the  parties 
are  not  entitled,  as  of  course,  to  obtain 
a  general  order  for  taxation,  but  they 
should  make  a  special  application.  'I'he 
settlement  of  accounts  between  solicitor 
and  client,  is  different  from  that  between 
party  and  party,  and  a  settlement  between 
them  is  not  final,  in  ordinary -cases ;  the 
reason  of  the  rule  is  to  prevent  pressure 
and  undue  influence  being  used  by  the 
solicitor,  when  his  client  is  in  his  hands. 
This  rule  is  established,  and  the  cases  are 
all  decided  upon  it ;  but  it  does  not  follow^ 
that,  without  some  sufficient  cause,  the  set- 
tled accounts  may  be  opened.  In  Cooke 
V.  Setree  ( 1 ),  the  Court  refused  to  restrain 
proceedings  on  a  security  given  for  costSt 
because  of  trifling  inaccuracies.  In  Plen" 
derleath  v.  Eraser  (2)  taxation  was  refused, 
in  spite  of  some  apparent  inaccuracies, 
where  there  was  no  fraud ;  and  in  Grellon 
V.  Leyburne  (3),  in  consequence  of  the  right 
to  taxation  being  waived.  In  this  case, 
there  has  been  no  pressure,  no  undue  in- 
fluence, and  the  award  is  flnal  and  binding. 
Mr.  Agar,  contra,  cited  The  Drapers* 
Company  v.  Davis  (4),  and  Howell  v.  Ed' 
inondf5(5),  and  argued  that  the  proceedings 
before  the  arbitrator  were  not  regular,  and 
that  the  1,000/.  was  not  paid  ;  and  there- 
fore, that  the  award  could  not  stand. 

The  Master  of  the  Rolls. — Where  a 
solicitor  and  his  client  agree  to  refer  a 
matter  of  costs  to  arbitration,  before  they 
come  to  a  settlement  of  accounts,  as  to  the 
bills  of  costs,  and  an  award  is  regularly 
made,  the  parties  are  as  much  bound  by 
that  award,  as  if  the  subject-matter  of  the 
award  had  application  to  other  matters. 
On  every  award  there  may  be  a  question 
as  to  the  misconduct  of  the  arbitrator  ; 
and  it  is  said,  that  there  was  here  such 
misconduct,  that  the  parties  were  not  sam- 
moned  and  papers  were  not  produced.  It 
was  only  by  the  act  or  default  of  the  de- 
fendant himself,  that  any  irregularity  oo 
curred,  and  that  any  necessary  papers 
were  not  produced  ;  and  it  does  not  appear 

(1)  1  Ves.  &  Bea.  1^6. 

(2)  3  Ves.  &  Bea.  174. 

(3)  I  Turn.  407. 

(4)  It  Atk.  295. 

(5)  4  Rum.  67. 
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duLt  the  lomn  of  die  1,000/.  was  any  part 
of  the  agreement  for  a  reference  under  the 
awmrd. 

There  is  no  pretence  to  give  to  Colonel 

Camac  the  opportunity  be  seeks,  of  having 

these  bills,  which  are  the  subject  of  the 

award,   taxed.     The  order  sought  to  be 

discharged   bj  this  petition,  is  an  order 

which  would  have  been  proper,  as  far  as 

it  applied  to  the  bills  of  costs  lately  sought 

to  be  taxed  ;  I  cannot,  therefore,  discharge 

the  order.     I  must  retain  the  order,  with 

a  special  declaration,  that  the   Master  is 

not  at  liberty,  in  the  prosecution  of  the 

order  of  October  1832,  to  enter  into  the 

taxation  of  the  bills   referred   to  in   the 

award,  under  the  arbitration  of  Mr.  Howe; 

bat  that  he  is  concluded,  so  far  as  relates 

to  those  bills,  by  the  award. 


V 

Feb 


AKOHTMOUS. 


c.    > 

.  8.    > 

Execulors — Injunction^  and  Receiver. 


The  Court  will  not  grant  an  injunction 
and  receiver  against  executors  vrho  have  oh* 
iained  probate,  on  the  ground  of  proceedings 
ta  the  Ecclesiastical  Court  to  recall  probate. 

The  testatrix,  Elizabeth  Hill,  made  her 
will,  dated  the  16th  of  July  1829,  wiiereby 
she  named  a  residuary  legatee,  and  appoint- 
ed   executors,    who    renounced    probate; 
after  her  deadi  a  second  will,  dated  a  short 
time  before  her  death,  was  produced,  ap- 
pointing other  executom,  who  obtained  pro- 
bate thereof;  but  this  will  bore  upon  the 
&ce  of  it  evident  marks  of  unsoundness  of 
mind,  such  as  a  gift  of  a  sum  to  one  by 
name  as  her  brother,  she  having  no  such 
brother,  and  for  nine  months  before  her 
death,  and  during  which  time  this  latter  will 
WAS  made,  she  being  in  an  imbecile  state  of 
mind. 

Proceedings  had  been  instituted  in  the 
Eeclesiastical  Court,  to  recall  the  probate, 
and  ibr  letters  of  administration  to  be 
granted,  with  the  first  will  annexed. 

Under  these  circumstances,  which  were 
not  contradicted  by  the  other  side,  Mr, 
Garrait  moved  for  an  injunction  and  receiver 
against  the  executors  ;  but — 


The  ViCB  Chancellor  refused  the  mo- 
tion with  costs,  on  the  ground,  that  probate 
having  been  granted,  there  were  ostensible 
persons  to  secure  the  property;  and  no 
charge  was  made  against  them  for  mis- 
conduct. 


V 
Mar 


HOARS  V,  PICK. 


.C.       > 

ir.  9.    3 
Statute  of  Limitations — Demurrer, 


Where t  on  the  face  of  the  bill,  it  appears 
that  more  than  six  years  have  elapsed  since 
the  cause  of  action  accrued,  the  defendant 
may  take  advantage  of  the  Statute  of  Ztmt- 
tations  by  demurrer. 

In  the  year  1826,  the  plaintiff  had  been 
induced  through  representations  of  the  state 
of  the  market  by  the  defendants,  his  friends, 
who  were  extensive  tea-dealers,  to  make  a 
speculation  in  nutmegs,  mace,  and  cloves. 
The  defendants  had  been  in  the  habit  of 
acting  as  bankers  to  the  plaintiff,  and  at  the 
time  had  a  considerable  balance  belonging 
to  him  in  their  hands,  and  which,  by  his 
direction,  they  applied  in  part  payment  for 
the  spices  he  had  agreed  to  purchase.  The 
plaintiff,  keeping  the  goods  too  long  on  hand 
in  the  hopes  of  a  better  market,  ultimately 
lost  considerably  by  the  adventure. 

The  bill  stated  that  the  goods  turned  out 
on  examination  to  be  of  inferior  quality,  and 
that  in  1829  the  plaintiff  discovered  that  a 
large  portion  of  them  was  the  property  of 
the  defendants  at  the  time  he  made  the 
purchase;  various  allegations  and  charges 
of  fraud  were  made,  on  which  the  plain- 
tiff prayed  to  be  indemnified  the  loss  he  had 
sustained,  and  that  an  issue  might  be  di- 
rected to  assess  the  damages. 

A  demurrer  to  the  whole  bill  was  put  in, 
on  the  ground  that,  on  the  face  of  the  bill, 
tlie  plaintiff  was  barred  by  the  Statute  of 
Limitations. 

The  bill  was  not  filed  till  the  12th  of 
February  1833. 

Sir  E,  Sugden,  and  Mr,  Teade,  for  the 
demurrer. — The  plaintiff  is  clearly  barred 
by  the  Statute  of  Limitations ;  but  if  he 
have  any  remedy,  it  is  at  law,  not  in  this 
Court. 
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Mr,  Ptpys  and  Mr,  Anderdom^  for  the 
bill. — A  partj  demurring  ought  to  shew 
grounds  for  demurrer ;  none  are  shewn 
here  but  the  Statute  of  Limitations,  and  the 
proper  way  to  take  advantage  of  that,  is  bj 
plea,  not  demurrer.  It  is  no  objection  to 
this  bill,  that  the  matter  is  cognizable  at  law ; 
this  is  not  a  mere  breach  of  contract,  it  is  a 
fraud ;  if  it  had  been  a  mere  breach  of 
contract  it  would  have  been  different.  A 
case  of  fraud  is  made  out  by  the  bill ;  and 
the  only  answer  that  is  in  effect  made,  by 
the  course  which  the  defendants  have  adopt- 
ed, is,  not  a  denial  of  the  fraud,  but  an  ad- 
mission of  it,  (for  a  demurrer  admits  the 
case  made  by  a  bill,)  and  that  the  matter  is 
cognizable  at  law.  They  might  have  an- 
swered to  so  much  of  the  bill  as  relates  to 
fraud,  and  demurred  as  to  the  relief. 

The  question  is,  is  there  a  case  of  fraud 
upon  the  bill  ?  As  to  the  Statute  of  Limita- 
tions, it  does  not  apply,  for  six  years  have 
not  elapsed  since  the  fraud  was  discovered, 
and  the  statute  only  runs  from  the  discovery 
of  the  fraud  ;  and,  moreover,  in  the  case  of 
Booth  V.  Warringlon  {\\ihe  Court  gave 
relief,  on  the  ground  of  fraud,  though  the 
statute  prevented  relief  at  law. 

Sir  E,  Sugderif  in  reply. — It  is  true  the 
bill  alleges  a  case  of  fraud,  but  it  does  not 
establish  one.  The  plaintiff  buys  in  182G; 
discovers  the  fraud,  as  he  states,  in  1829, 
but  he  does  not  file  his  bill  till  1838  ;  and 
what,  therefore,  is  the  inference?  not  that 
the  charges  in  the  bill  are  true,  but,  that  he 
hopes  under  the  pressure  of  this  bill  to  ob- 
tain a  benefit  to  which  he  would  not  other- 
wise be  entitled.  There  is  no  allegation 
that  he  wants  a  discovery  of  the  fraud,  for 
he  states  that  he  has  discovered  it ;  the 
purchase,  upon  his  own  shewing,  was  a  mere 
speculation,  and  it  has  happened  to  turn  out 
unprofitable.  He  aski  for  an  issue  at  law ; 
but  if  he  cannot  have  a  remedy  in  equity 
without  going  to  a  court  of  law  for  its  as- 
sistance, will  this  Court  interfere? 

It  has  been  said  that  the  Statute  of  Limi- 
tations must  be  taken  advantage  of  by  plea; 
I  never  heard  that  before.  If  he  had  been 
excluded  from  all  possibility  of  obtaining 
information  before  1829,  it  might  be  so; 
but  there  is  no  allegation  of  the  sort,  nor 

(1)  4  Bro.  P.C.  168. 


any  pretence  for  such  a  one.  Yet,  even 
supposing  he  had  been  prevented  from  get- 
ting this  information  till  1829,  what  istbere 
to  excuse  him  for  not  coming  to  this  Court 
till  1883? 

The  VicB  Chancbliok. — It  is  quite 
competent  to  the  Court  to  detennine  whe- 
ther it  will  interfere,  or  leave  the  parties  to 
their  remedy  at  law ;  this  is  a  coorse  which 
is  often  adopted.  On  the  hee  of  the  bill, 
it  appears,  that  (he  plaintiff  was  fully  ap- 
prised in  1829  of  the  loss  which  he  had 
sustained,  and  yet  he  refrains  from  filing 
his  bill  till  the  12th  of  February  1888 ;  wad 
if,  therefore,  now  at  the  hearing  nothing 
else  appears,  why  should  he  not  be  lefk  to 
his  remedy  at  law  ?  I  cannot  but  think  that 
it  has  been  decided  that  where,  on  the  face 
of  the  bill,  it  appears  that  more  than  six 
years  have  elapsed  since  the  debt  accrued, 
there  the  defendant  may  demur  (2);  but 
where  this  circumstance  does  not  appear  on 
the  face  of  the  bill,  there  the  statute  must 
be  pleaded.  My  opinion  is,  that  the  cause 
of  action  accrued  the  moment  that  the  money 
was  applied  in  payment  of  the  bargain,  and 
that  the  subsequent  discovery  of  the  fraud 
has  nothing  to  do  with  it.  The  cause  of 
action  accrued  the  moment  the  injury  hap- 
pened, and  that  was,  when  the  goods  were 
purchased. 

Demurrer  aUanted,  with  costs. 


M.R. 
Mar.  2S 
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WARTBBS  V,  MABOBTT8. 


Pauper, 

The  inability  to  pay  20t,  in  the  pound  ie 
not  sujficient  ground  for  supporting  an  order 
to  sue  in  form4  pauperis ;  an  order  to  thai 
effect  being  obtained  ex  parte,  tsas  set  aside^ 
because  the  pauper  was  carrying  on  a  buii^ 
nesSf  though  his  t^ffidavit  stated  duU  Aw  oofis- 
tal  was  a  borrowed  cajnial. 

A  petition  was  presented  by  the  plaintiff 
in  this  cause,  which  stated  that  in  the  month 

{%)  Foster  v.  Hodgson,  If  Vei.  179;  and  Tide 
Lord  Redesdale's  remarks  on  Deloraine  r.  Browne, 
3  Bro.  C.C.  in  Hovenden  v.  Lord  Annesley,  S  Sch. 
&  Lef.  637 ;  and  Lord  Redeklaie**  Treatise  on 
Pleading,  17S,  3rd  edit. 
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Augast  1S30,  the  petitioner  filed  a  bill 
linst  the  defendant  Margetts,  stating  cer- 
1  indentures,  being  articles  of  partnership, 
ween  petitioner  and  the  defendant ;  and 
Lying  that  the  partnership  accounts  might 
taken,  and  that  the  defendant  miglit  be 
^trminedt  by  injunction,  from  drawing  bills 
the  name  of  the  partnership,  or  from  re- 
ving  partnership  debts. 
Xbe  defendant  put  in  his  answer  in  1831 ; 
d  in  April  1832,  an  order  was  obtained 
tlie  defendant  for  pennisaion  to  defend 
fhrmd  pauperis. 

After  die  order  had  been  obtained,  no 
rther  proceedings  were  had  in  the  cause. 
be  petition  then  stated,  that  the  defendant 
id  for  some  time  past  carried  on  business 
i  a  coach-maker  at  ,  and  tliat  he 

ill  continued  to  carry  on  business  on  his 
wo  acooant ;  and  that  the  defendant  gave 
eekly  wages  to  journeymen,  and  that  he  oc- 
iipied  a  Iiouse  and  shop  at  a  rent  of  201.  a 
ear  and  upwards;  that  under  those  circum- 
tances  the  petitioner  was  advised  that  the 
elendant  was  not  entitled  to  sue  in/ormd 
mmperis  ;  and  the  prayer  of  the  petition  was, 
b^t  the  said  order  of  April  1832  might  be 
Gbcharged,  and  that  the  defendant  might 
MH  any  longer  be  permitted  to  defend  the 
ireaent  suit  in/ormd  pauperis. 

The  substance  of  the  affidavit  filed  on 
lebalf  of  the  petitioner,  was,  that  the  depo- 
lent  bad  been  employed  by  the  defendant 
Groin  April  to  November  at  2Ss,  a  week, 
rod  during  that  time  had  been  paid  his 
wages,  and  that  other  persons  had  been  em- 
ployed at  different  weekly  wages  during 
that  time^  and  that  they  were  fuUy  occupied 
with  ai  much  business  as  they  could  per- 
form ;  and  the  affidavit  further  stated  the 
payment  of  rent  and  taxes  by  the  defen- 
dant, since  the  order  to  sue  infarmd  pau- 
peris  had  been  obtained. 

The  defendant  put  in  an  affidavit,  stating 

that  he  was  not  worth  51.  in  the  world  after 

all  his  just  debts  were  paid,  setting  aside 

his  wearing  apparel,  and  the  matters  in 

qoestion  in  the  suit ;  and  he  further  stated, 

that  several  persons  had   advanced   him 

goods  to  commence  business,  on  credit,  and 

that  he  was  indebted  to  those  persons  for 

sadi  goods,  and  could  not  pay  iOs.  in  the 

pound  if  they  were  to  call  on  him  for  pay- 

■ent,  but  that  he  was  in  insolvent  circum- 


Mr.  Lovalf  in  supi)ort  of  the  petition, 
stated  that  he  could  not  find  any  decision  in 
the  Chancery  reports  on  this  subject ;  but 
in  the  Ecclesiastical  Courts  the  point  had 
been  raised,  and  it  was  there  decided,  that 
a  person  so  circumstanced  as  the  defendant 
could  not  sue  in/ormd  pauperis — Lovekin 
and  others  v.  Edwards  ( 1 ),  Clifford  v.  Mahey 
(2).  If  any  person  might  obtain  leave  to 
sue  in  this  court,  merely  because  he  could 
not  pay  20«.  in  the  pound  after  his  just 
debts  were  paid,  it  would  be  quite  prepos- 
terous. 

Mr.  JVheatleyt  contra,  contended,  that  it 
would  be  a  very  hard  case  that  a  f>oor  man 
like  the  defendant,  who  had  not  long  been 
discharged  under  the  insolvent  act,  and  was 
not  worth  anything,  should  be  disqualified 
from  suing  in  /ormd  pauperis,  because  he 
was  willing  to  do  something  to  earn  a  live- 
lihood, and  because  he  found  some  friend, 
kind  enough  to  let  him  have  goods  to  com- 
mence business  with. 

The  Master  of  the  Rolls. — The  de- 
fendant in  this  suit  has  been  long  engaged 
in  the  business  of  a  coach-maker,  and  has 
continued  that  business  since  he  obtained 
leave  to  sue  in/ormd  pauperis,  and  has  been 
in  the  habit  of  employing  servants  and  jour- 
neymen in  that  business,  and  has  regularly 
paid  them  wages,  and  has  been  hiring  a 
house  of  trade  at  a  considerable  yearly  ex- 
pense ;  and  the  only  pretence  he  has  to  sue 
in/ormd  pauperis  is,  that  he  is  carrying  on 
a  trade  with  a  borrowed  capital,  and  not 
with  his  own  property.  That  is  an  excuse 
which  can  never  be  insisted  on  in  this  court, 
and  such  a  course  is  an  abuse  of  the  privi- 
lege which  the  Court  grants  in  certain  cases 
of  discretion ;  and  the  orders  of  the  court* 
by  which  the  liberty  to  sue  or  defend  tn 
/ormd  pauperis  is  conceded,  are  not  available 
in  such  circumstances  as  these. 

The  order  of  His  Honour  was,  tlmt  the 
defendant  should  be  dispaupered. 


(1)  1  Phm.  179. 
(«)  1  Addimt,  lf4. 
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HAWKINS  V,  SCARBOROUGH. 


Release  by  Implication. 

A.  and  B.  on  making  partiiion^  which  was 
confirmed  by  act  of  parliament,  had  mutually 
covenanted  to  use  their  respective  lots  in  a 
particular  manner.  B.  had  afterwards,  but 
with  the  consent  of  A,  devialedfrom  the  terms 
of  the  covenant,  in  tlie  use  of  his  lot;  and  this 
deviation  continued  for  many  years  under  B, 
and  those  claiming  under  him. 

On  the  application  of  a  party  claiming 
under  B,  the  Court  refused  to  enforce  the 
covenant  against  a  party  claiming  under  A, 
to  restrain  him  from  using  his  lot  in  any  way 
he  pleased,  on  the  ground,  that  the  conduct 
of  the  parties  was  an  implied  dispensation 
with  the  terms  of  the  cooenant. 

In  the  year  1 755,  it  was  agreed  between 
John  Leman,  and  Elizabeth  and  John  Newn- 
ham,  the  co-heirs  of  Sir  William  Leman, 
bart.,  that  Thomas  Brown  should  make  an 
equal  division  of  the  estates  of  the  said  Sir 
John  Leman,  in  the  counties  of  Middlesex 
and  Huntingdon.  In  pursuance  of  this 
agreement,  Thomas  Brown  made  par- 
tition of  the  estates  into  two  equal  lots, 
marked  1  and  2,  which  were  described  by 
him  in  two  books  or  surveys,  and  which 
were  approved  of,  and  accepted  by  the 
parties ;  lot  1.  having  fallen  to  the  share  of 
John  Leman  ;  and  lot  2.  to  the  share  of 
Elizabeth  and  John  Newnham. 

In  1756,  an  act  of  parliament  was  passed 
confirming  the  partition. 

These  books  or  surveys  contained  cer- 
tain proposals  and  stipulations,  respecting 
a  piece  of  ground,  situate  in  Whitechapel, 
called  the  Tenter-ground,  (part  of  the  es- 
tates in  question,)  in  these  words : — 

*'  Tenter-ground.  This  is  at  present  lett 
to  Mr.  Richardson,  who  uses  it  as  a  tenter- 
ground,  but,  when  he  leaves  it,  the  inhabi- 
tants would  agree  to  pay  a  certain  rate  per 
house,  and  inclose  it  as  a  pleasure  ground. 
I  propose  dividing  it  into  two  equal  parts, 
per  two  stones,  set  up  at  the  e.  and  w.  ends ; 
lot  1.  to  have  the  south  part;  and  lot  2. 
to  have  the  north  part ;  but  thirty-two  feet 
from  the  garden  wall  all  round  is  to  be 
lefl  in  common  to  the  occupiers  of  the 
houses  for  a  footway,  and  cart  or  coach- 
way,  with  a  rounding  at  each  corner,  as  it 


described  in  the  plan,  and  the  owners  of 
each  lot  are  to  be  restrained  from  erecting 
any  sheds  or  buildings  upon  any  part  of 
their  share  of  the  Tenter-ground,  or  from 
making  any  saw-pits,  or  from  using  it  in 
any  other  manner  than  for  feeding  sheep 
or  mowing  it,  and  not  to  be  allowed  to  fence 
it  in  with  a  higher  or  any  other  fence  than 
an  open  one,  and  not  to  exceed  five  feet, 
without  the  consent  of  the  owner  of  the 
other  lot  or  share." 

The  act  which  was  passed  confirming 
this  partition,  contained  no  clause  for  oblig- 
ing the  inhabitants  to  pay  any  rates  for  the 
improvement  of  the  ground,  as  Mr.  Brown 
had  suggested  ;  but  there  was  a  clause  in 
these  words: — 

"That  all  other  proposals  and  agree- 
ments mentioned,  stipulated,  and  set  forth 
in  the  said  two  books  or  surveys,  touching, 
or  in  any  way  concerning  or  relating  to  the 
allotments  and  partition  so  made  as  afore- 
said, and  inclosing  the  piece  of  ground 
called  the  Tenter-ground,  or  any  other 
matter  or  thing  therein  contained,  should 
be  observed,  fulfilled,  and  carried  into  exe- 
cution, by  and  between  the  said  John  Le- 
man, Elizabeth  Newnham,  and  John  Newn- 
ham, and  their  heirs  respectively,  in  as  full, 
ample,  and  beneficial  manner,  to  all  intents 
and  purposes,  as  if  the  same  were  repeated 
and  enacted  in  the  body  of  this  act." 

At  the  time  of  filing  the  bill,  the  plain- 
tiff was  owner  of  the  north  moiety,  the 
defendants  of  the  south  moiety  of  the 
Tenter-ground. 

It  appeared,  that  on  the  17th  of  Jilnuary 
1775,  Leman  had  executed  a  lease,  for  the 
term  of  thirty-one  years,  of  the  south 
moiety,  to  one  Edward  Hawkins,  an  ances- 
tor of  the  plaintiff;  and  that,  on  the  18th 
of  March  in  the  same  year,  Newnham  had 
also  granted  to  the  said  E.  Hawkins,  a 
lease  for  thirty-one  years,  of  the  north 
moiety. 

Both  of  these  leases  contained  a  covenant 
from  Hawkins,  that  he  would  not  erect  or 
build,  or  suffer  to  be  erected  or  built,  upon 
the  said  Tenter-ground,  any  messuage, 
tenement,  dwelling-house,  shop,  shed,  or 
other  building  or  erection,  except  a  rail  or 
fence  for  inclosing  the  ground,  not  ex- 
ceeding six  feet  high,  nor  use  it  for  any 
other  purpose,  except  laying  down  with 
grass,  making  gravel  walks,  planting  trees. 
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rubs  or  vegetablea,  or  otherwise  manur- 
^  or  sowing  the  tame,  for  such  or  the  like 
rposes. 

An  act  of  parliament  was  passed  in  the 
^th  year  of  Geo.  3.  for  vesting  the  estates 
'  John  Newnham  (in  which  was  included 
a  north  moiety  of  the  said  Tenter-ground,) 
trustees  for  sale  ;  and  under  that  act, 
e  said  Edward  Hawkins  became  the  pur-> 
taser  ofa  half  of  that  north  moiety,  on  the 
>th  of  July  1779;  and  by  an  indenture  of 
e  same  date,  reciting  that  it  had  been 
rreed  between  the  parties,  that  the  said 
df  moiety  should  be  subject  to  all  such 
vtrictlons,  concerning  the  use  of  the 
enter-grounJ,  as  were  subsisting  between 
ewnham  and  Leman,  and  that  it  was 
^eed,  that  no  erection  or  building  should 
e  erected  on  the  half  moiety  of  the  Ten- 
;r-ground,  sold  to  Hawkins,  or  on  that 
bicfa  remained  unsold,  belonging  to  Newn- 
anit  Hawkins  for  himself,  his  heirs  and  as- 
igns,  covenanted  with  Newnham  to  keep 
uch  covenants  respecting  the  use  of  tiie 
>nter-ground,  as  ought  to  be  kept  with 
jeman. 

£dward  Hawkins  was  succeeded  in  his 
states,  by  his  brother,  Samuel  Hawkins, 
rho,  in  June  1787,  became  the  purchaser 
»f  tlie  other  half  of  the  north  moiety  of  the 
Tenter-ground,  and  entered  into  a  similar 
roTcnant,  that  he  would  not  erect  or  build 
my  messuage,  tenement,  dwelling-house, 
ihop,  abed,  or  other  building  or  erection, 
except  a  rail  or  fence  for  inclosing  the  said 
piece  of  ground,  not  exceeding  six  feet 
high,  nor  use  it  for  any  other  purpose,  ex- 
cept laying  it  down  with  grass,  making 
gravel  walks,  planting  trees,  shrubs,  or 
vegetables,  or  manuring  or  sowing  the  same 
for  such  or  the  like  purposes. 

In  1786,  when  Samuel  Hawkins  was  in 
possession   of  the  whole  of  the  Tenter- 
ground,  either  absolutely,  or  by  virtue  of 
the  leases  as  aforesaid ;  he  inclosed  it  with 
an  open  palisade  six  feet  high,  and  con- 
verted part  of  the  ground  into  a  garden, 
bailta  wooden  cow-shed,  and  laid  down 
the  other  part  in  grass,  which  was  used 
both  as  meadow  and  pasture  land,  until 
within  a  year  or  two  of  his  death,  which 
happened  in  1805. 

Samuel  Hawkins  was  succeeded  in  this 
property,  i.  e.  the  north  moiety,  by  Ed- 
ward Hawkins,  the  father  of  the  plaintiff; 


and  the  south  moiety  having  passed  into 
the  possession  of  the  Strode  family,  it 
appeared,  that  a  short  time  before  the 
death  of  William  Strode,  one  of  that 
family,  in  1809,  certain  negotiations  had 
been  entered  into  between  him  and  the  said 
Edward  Hawkins,  and  his  son  the  plaintiff, 
for  the  improvement  of  the  Tenter-ground, 
by  building  houses  according  to  a  certain 
plan  to  be  agreed  upon  between  them ;  in  the 
course  of  tliese  negotiations  several  letters 
passed,  which  were  read  in  evidence,  and 
from  which  it  appeared,  that  both  parties 
at  that  time  recognized  the  act  of  par- 
liament to  be  binding  upon  the  respective 
owners  of  these  moieties,  except  so  far  as 
they  might  mutually  consent  to  make  any 
deviation  from  it ;  and  it  was  from  this 
argued  on  behalf  of  the  plaintiff,  that  what- 
ever violation  of  the  terms  of  the  act  had 
been  committed  by  him,  or  by  his  ances- 
tors, it  had  been  done  with  the  knowledge 
and  consent  of  the  owners  for  the  time 
being  of  the  other  moiety. 

The  property  in  the  south  moiety  had 
passed  from  the  Strode  to  the  Scarborough 
family,  under  a  decree  of  the  Court ;  and 
the  present  bill  was  filed  for  the  purpose 
of  preventing  the  defendants  from  building 
upon  this  moiety  of  the  Tenter-ground,  or 
at  least  from  building  thereon,  except  in 
conformity  with  a  plan  to  be  agreed  upon 
between  the  parties. 

The  palisade  which  Samuel  Hawkins 
put  up,  had  long  since  been  destroyed ; 
and  the  whole  Tenter-ground  had  become 
an  open  space,  where  all  sorts  of  rubbish 
were  thrown  by  the  occupiers  of  the  sur- 
rounding houses  :  it  was  also  proved,  that 
horses  and  cows  had  formerly  been  pas- 
tured there,  and  that  at  one  time  a  crop 
of  oats  had  been  taken  off  a  part  of  the 
land  ;  Samuel  Hawkins  had  also  erected  a 
low  shed,  built  of  brick,  which  ultimately 
had  been  converted  into  a  dwelling-house, 
and  for  which  the  present  plaintiff  had 
been  receiving  a  rent  for  twenty-three 
years. 

On  behalf  of  the  defendants,  it  was  in- 
sisted, that  these  long-continued  violations 
both  of  the  letter  and  spirit  of  the  act  of 
parliament,  by  the  plaintiff,  and  those  under 
whom  he  claimed,  was  sufficient  to  prevent 
him  from  obtaining  the  injunction  he  asked 
for. 
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Mr,  Knight  and  Mr,  Paynier^  for  the 
plaintifF: 

Sir  Edward  Sugden^  Mr,  Hayter^  and 
Mr,  Richards i  for  the  defendants. 

The  Vice  Chancellor. — ^The  foundation 
of  the  present  question  is,  Mr.  Brown's 
book,  and  the  act  of  parliament,  which  de- 
clared, that  all  other  proposals  and  agree- 
ments, mentioned  in  the  said  book  or  sur- 
vey, relating  to  the  allotments,  and  to  the 
partition  and  inclosing  of  the  Tenter- 
ground,  should  be  observed,  fulfilled,  and 
carried  into  execution,  by  and  between  the 
said  John  Leman,  Elizabeth  Newnham, 
and  John  Newnham,  and  their  heirs  re- 
spectively, in  as  full,  ample,  and  beneficial 
a  manner,  as  if  the  same  were  repeated 
and  enacted  in  the  body  of  the  act ;  and  it 
appears  to  be  the  fair  construction  of  the 
act,  to  give  to  those  words  the  effect  of 
making  the  proposal  contained  in  Mr. 
Brown's  book  binding  on  the  parties,  their 
heirs  and  assigns.  Now,  what  was  proposed  ? 
Mr.  Brown  states,  "  I  propose  dividing 
it  (the  Tenter-ground)  into  two  equal  parts 
by  two  stones,  set  up  at  the  east  and  west 
ends  ;  lot  I.  to  have  the  south  part ;  and 
lot  2.  to  have  the  north  part ;  but  thirty- 
two  feet  of  ground  from  the  garden  wall 
all  round  it  is  to  be  left  in  common,  to 
the  occupiers  of  the  houses  for  a  footway, 
and  cart  or  coachway,  with  a  rounding  at 
each  corner,  as  described  in  the  plan,  and 
the  owners  of  each  lot  are  to  be  restrained 
from  erecting  any  sheds  or  buildings  on  any 
part  of  their  share  of  the  Tenter-ground, 
or  from  making  any  saw-pits  thereon,  or 
from  using  it  in  any  other  manner  than 
for  feeding  sheep,  or  mowing  it,  and  that 
they  are  not  to  be  allowed  to  fence  it  in 
with  a  higher  or  any  other  fence  than  an 
open  one;  that  such  fence  shall  not  exceed 
five  feet  in  height,  without  the  consent  of 
the  owner  of  the  other  lot;"  where  it  is  po- 
sitively directed,  that  the  owners  shall  be 
restrained  from  erecting  any  sheds,  build- 
ings, &c. 

Now,  it  appears,  that  as  early  as  1775, 
leases  were  granted  of  these  two  lots,  by 
their  respective  owners,  to  Edward  Haw- 
kins, both  of  which  leases  contained  a 
covenant,  that  Hawkins  would  not  permit 
any  building  or  erection  on  the  ground, 
except  a  rail,  nor  use  the  same,  except  for 


the  purposes  of  a  garden ;  and 
therefore,  conclude,  that  the  owi 
respective  lots  had  agreed  U 
ground,  otherwise  than  as  diree 
act  of  parliament;  for  the  turnii 
garden,  is  finding  a  very  differi 
the  ground,  than  that  directed 
the  feeding  of  sheep  on  it,  or  mo 
therefore,  appears,  that  both  p 
by  mutual  consent  deviated  fn 
press  stipulations  of  the  act ;  an 
that  this  alteration  in  the  use  of  1 
was  made  by  a  tenant,  cannot 
question,  for  the  intention  of  th 
that  its  provisions  should  be  bin< 
owners  of  the  ground,  whatevc 
terest  might  be. 

It  appears,  therefore,  that  tl 
has  not  been  treated  as  the  act 
and  the  evidence  shews,  that 
times  cows,  horses,  and  goats, 
pastured  upon  it ;  and  that  at  c 
crop  of  oats  was  taken  from  it ; 
that  for  twenty- three  years,  8 
been  paid  to  Hawkins  for  the  < 
of  the  shed  ;  and  under  all  thei 
stances,  this  Court  is  now  aske* 
fere  with  the  owner  of  the  oth 
and  to  restrain  him  from  dealing 
he  pleases. 

It  appears,  therefore,  that  n 
ago  there  was  a  departure  froi 
on  the  part  of  the  Hawkins  fii 
that,  all  that  has  been  since  don 
tion  of  the  act,  is  referable  tc 
parture ;  and  I  remember,  that  t 
on  which  Lord  Eldon  refused  t 
in  the  case  of  The  British  Mm 
Duke  of  Bedford  (l),  was,  that  the 
parties  themselves  seeking  the 
of  the  covenant,  under  which  a 
an  injunction  to  restrain  the  trus 
British  Museum  from  erecting 
in  the  gardens  behind  Montag 
was  grounded,  amounted  to  a  di 
or  implied  release  of  it — that  p 
applicable  here.  There  is  no  n 
go  to  law  :  the  conduct  of  the  pai 
whom  the  plaintiff  claims,  inc 
own,  precludes  him  from  the  relie 
and  the  bill  must  be  dismissed  i 

(1)  See  the  following  catt. 
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Mrt  Lard  Udan^  Chancellor^  and\  Jul^  G, 
Sr  T,  PiMKur,  MaUer  of  the  Rolls,  f    1822. 

IBI  DUKB  Of  BBD70RD  D.  TUB   TRUSTS  EI  OF 
THB  BtrrUH  MUSBUM. 

Tbii  was  an  application,  on  the  part  of 
tbe  Duke  of  Bedford,  for  an  injunction  to 
reitnin  the  trustees  of  the  British  Museum 
from  boilding  on  the  land,  which  tliey  held 
io  thst  character,  to  the  northward  of  the 
ndent  line  of  Southampton  House.     I'Jie 
IbuDdation  of  the  application  was  a  grant 
which  had'  been  made  by  the.  trustees  of 
Lady  Rachel  Vmughan,  and  by  her  appoint- 
ment, (which  she  had  power  to  make  inde- 
pendently of  her  husband  the  Honourable 
William  Russell),  to  Mr.  Ralph  Montague, 
who  originally  built  Montague  House ;  it 
being  contended,  that  Ralph  Montague  was 
to  l»e  taken  to  have  covenanted  with  Lady 
Rachel  Vaughan,  her  heirs  and  assigns,  that 
he  never  would  build  to  the  northward  of 
that  particular  line. 

This  grant  was  made  by  indenture,  dated 
the  I9th  of  June  1675,  between  the  Hon. 
William  Russell,  Lady  Rachel  Vaughan, 
his  wife,  and  the  trustees  of  Lady  Rachel 
Vaughan,  Tis.  tlie  Hon.  Edward  Noel,  Sir 
Henry  Vernon,  and  Sir  Philip  Warwick,  of 
the  one  part,  and  Mr.  Ralph  Montague,  of 
the  other  part ;  whereby  it  was  witnessed, 
that,  in  consideration  of  2,610/.  to  William 
Rassell  and  Lady  Rachel  Vaughan,  his  wife, 
ID  hand  paid  by  Ralph  Montague,  and  of 
tbe  yearly  rent-charge  of  5/.,  and  of  the 
covenants  thereinaller  mentioned,  and  for 
ocJier  considerations,  William  Russell  and 
lady  Rachel  Vaughan,  his  wife,  and  by  her 
direction  and  appointment  the  trustees  of 
Lady  Rachel  Vaughan  conveyed  the  land 
which  is  now  indoaed  by  the  walls  of  the 
British  Museum,  containing  7  acres  and  20 
perches,  being  part  of  a  field  then  known 
by  tbe  name  of  Baber's  Field,  to  Ralph 
Montague  and  bis  heirs  and  assigns  for  ever. 
And  after  the  usual  covenants  for  title, 
Ralph  Montague,  for  himself,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  cove- 
aanted  with  Lady  Rachel  Vaughan,  her 
heirs,  executors,  administrators  and  assigns, 
asfollowt,  viz. — "That  in  case  he,  the  said 
Ralph  Montague,  his  heirs  or  assigns,  shall 
erect  any  building  upon  the  said  ground 
and  premises,  or  any  part  thereof,  he,  the 
said  Ralph  Montague,  his  heirs  or  assigns, 
shall  and  will  erect  and  new  build  upon  the 
N'lw  Series,  II.— CiiANC. 


said  piece  of  ground  hereby  granted,  or 
mentioned  to  be  granted,  one  fair  and  large 
messuage  and  dwelling-house  fit  for  him, 
the  said  Ralph  Montague,  and  his  family,  to 
inhabit,  composed  of  an  uniform  building, 
together  with  all  convenient  stables,  coach- 
houses and  other  out-offices  suitable  to  the 
said  mansion  or  dwelling-house ;  and  fur- 
ther shall  also  keep  fenced  in  witli  a  brick 
wall  the  residue  of  the  said  piece  of  ground, 
and  shall  make  thereout  a  convenient  court- 
yard, and  on  the  back  part  thereof  shall 
leave  space  sufficient  for  convenient  gardens 
and  walks,  and  shall  not  make  any  public 
or  other  way  out  of  the  said  piece  of  ground 
into  the  fields  lying  northward  of  the  same, 
save  only  two  doors  out  of  the  said  garden 
to  be  made  for  the  accommodation  of  the 
inhabitants  of  the  chief  mansion-house,  for 
walking  into  and  taking  the  air  of  the  said 
fields,  nor  shall  erect  any  public  brewhousc 
on  the  said  piece  of  ground,  nor  make  any 
buildings  on  the  said  ground,  save  only  con« 
vcnient  offices  for  the  said  chief  messuage, 
and  ornaments  and  conveniences  for  the 
said  garden ;  the  wall  of  those  to  be  of  brick 
or  stone,  and  not  of  timber.  And  further, 
he,  the  said  Ralph  Montague,  his  heirs  and 
assigns,  shall  from  time  to  time  pave,  and 
make,  repair,  and  amend  the  pavement  from 
the  outward  wall  of  the  said  messuage  to 
the  middle  of  the  street ;  and  further,  that 
he  and  they,  or  any  of  them,  shall  not  make 
any  watercourse,  drain,  or  sewer,  out  of  the 
said  piece  of  ground  backwards,  northward 
into  the  said  fields,  nor  erect  any  buildings 
on  the  utmost  wall  on  the  said  ground  next 
to  the  said  field.  And  also  it  is  declared 
and  agreed,  by  and  between  all  the  said 
parties  to  these  presents,  that  the  said  grant 
and  assurance  hereby  made,  and  to  be  made, 
in  pursuance  of  the  covenant  in  that  behalf 
hereinbefore  specified,  is  upon  and  under 
the  agreement, — and  the  said  Ralph  Monta- 
gue, for  himself,  his  heirs  and  assigns,  doth 
covenant  and  grant  to  and  wiih  the  said  Lady 
Rachel  Vaughan,  her  heirs  and  assigns, — 
that  if  he,  the  said  Ralph  Montague,  his  heirs 
or  assigns,  or  any  of  them,  shall  at  any  time 
hereafter  erect  any  building  of  what  nature 
soever  on  the  north  end  of  the  said  piece 
of  ground,  which  shall  extend  northward  be- 
yond the  range  and  building  of  Southamp- 
ton House,  situate  near  thereunto,  other 
than  one  or  more  summer  house  or  houses, 
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banqnHing'hoase  or  hoases,  or  other 
houses  for  the  accommodation  of  the  ^r- 
den  to  be  made  in  the  said  ground,  or  what 
fhall  be  for  the  enlargement  of  the  great 
mansion-house,  or  shall  make,  or  cause  or 
permit  to  be  made,  any  watercourse,  drain, 
or  sewer,  out  of  the  said  ground  into  the 
said  fields  backwards,  northward,  or  shall 
build  or  make  any  public  brewhouse  upon 
the  said  piece  of  ground,  that  then,  and  in 
e? ery  such  case,  the  said  Ralph  Montague, 
his  heirs  and  assigns,  shall  forfeit  and  pay 
unto  the  said  Lady  Rachel  Vaughan,  her 
heirs  and  assigns,  the  sum  of  Si.  of  lawful 
money  of  England,  for  every  day  so  long 
as  the  said  building,  or  brewhouse,  water- 
course, drain,  or  sewer,  shall  continue,  and 
until  the  said  building  and  brewhouse  shall 
be  taken  down,  and  such  watercourse,  drain, 
or  sewer  shall  be  stopped  up,  and  the 
ground  made  in  the  same  plight  as  it  was 
before  the  making  such  watercourse,  drain, 
or  sewer."  Then  followed  a  clause  of  dis* 
tress  for  this  SL  per  day,  and  a  covenant 
from  William  Russell  and  Lady  Rachel 
Vaughan,  his  wife,  that  no  drain,  ditch,  or 
sewer,  should  be  made  within  300  ft.  north- 
wards of  the  wall  surrounding  the  land 
thus  conveyed,  which  should  be  any  an- 
noyance, or  be  offensive,  to  the  owners  of  the 
ground. 

At  the  time  when  this  indenture  was  ex- 
ecuted,  William  Russell  and  Lady  Rachel 
Vaughan  resided  in  Southampton  House, 
afterwards  called  Bedford  House,  which 
was  pulled  down  in  the  year  1800. 

Ralph  Montague  built,  upon  the  ground 
thus  conveyed  to  him,  Montague  House, 
which,  about  the  year  1753,  was  conveyed 
to  the  trustees  of  the  British  Museum,  the 
defendants  in  this  suit. 

The  defendants,  about  the  year  182^, 
were  proposing  to  enlarge  the  Museum  by 
a  range  of  buildings  on  the  east  and  west 
sides  of  the  Museum  garden,  and  to  the 
northward  beyond  what  was  the  range  of  the 
buildings  of  Southampton  House.  And  the 
present  bHI  was  filed  on  the  3  Ist  of  January 
1822,  by  the  Duke  of  Bedford,  on  whom 
the  benefit  of  the  covenants  contained  in 
the  indenture  of  1675  had  descended,  for 
an  injunction  to  restrain  the  trustees  of  the 
Museum  from  proceeding  to  erect  the  in- 
tended buildings,  stating  that  they  would 
obstruct  the  view  from  the  houses  which 


stood  on  the  adjacent  land,  and  depreciate 
their  value. 

The  cause  was  first  beard  on  bill  filed 
and  affidavits,  before  his  Honour  the  Vice 
Chancellor  (Sir  John  Leach\  on  the  19th 
of  February  1823,  when  his  Honour  raised 
the  question — whether  the  covenant  con- 
tained in  the  deed  of  1(»75,  on  the  part  of 
Ralph  Montague,  not  to  build  northward, 
beyond  the  line  of  Southampton  House, 
was  a  covenant  that  ran  with  the  site  of 
Southampton  House,  or  not ;  and  tbe  cause 
coming  on  before  him  a  second  time,  on 
the  20th  of  May  1822,  he  directed  a  case 
to  be  sent  for  the  opinion  of  a  court  of  law : 
whether  the  Duke  of  Bedford,  as  the  heir 
or  assign  of  Lady  Rachel  Vaughan,  could 
sustain  an  action  of  covenant  to  recover 
damages,  in  respect  of  buildings  erected  to 
the  northward  of  the  line  of  Southampton 
House. 

From  this  order  the  plaintiff  appealed, 
contending  that  it  was  immaterial  how  the 
question  might  be  decided  at  law,  as  the 
intention  of  the  parties  to  the  deed  was 
clear;  and  that  a  court  of  equity  would 
give  effect  to  the  intention,  although,  from 
circumstances,  the  covenant  could  not  be 
enforced  at  law. 

The  appeal  was  heard  before  the  Lord 
Chancellor  (Eldon),  and  the  Master  of  the 
Rolls  (Sir  John  Copley),  on  the  6th  of  July, 
when  they  delivered  the  following  judg* 
ments. 

The  Lord  Chancellor. — When  this  case 
was  before  the  Vice  Chancellor,  His  Honour 
was  of  opinion  he  should  have  it  decided, 
whether  an  action  of  covenant  could  be 
maintained.  Now,  if  the  question  before 
the  Court  were  a  question  with  reference 
to  which  one  was  bound  to  say,  that  if  an 
action  of  covenant  could  be  maintained,  this 
court  would  give  relief,  I  think  it  right  for 
myself  to  say,  I  have  formed  no  opinion  whe- 
ther any  action  could  or  could  not  be  main- 
tained by  the  Duke  of  Bedford  against  the 
trustees  of  the  Britisli  Museum,  if  they 
proceed  with  this  building ;  that  is  not  the 
subject  of  this  day's  consideration :  nor  have 
I  any  inclination  to  meddle  with  another 
question — whether  now,  or  heretofore,  the 
trustees  of  the  British  Museum,  upon  any 
thing  that  appears  upon  this  instrument, 
could  have  applied  to  the  Court  to  have 
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rMtnined  the  Bedford  family  from  doing 

tint  which  they  have  done.     Hie  point  to 

wbieii  I  have  confined  my  attention,  and  it 

is  a  point  upon  which  I  am  most  anxious  to 

jure  the  opinion  of  the  Master  of  the  Rolls, 

ii^  taking  it  for    granted  that   an  action 

could  be  brought  by  the  Duke  of  Bedford 

omler  the  instrument  of  1675,  under  all  the 

circumstances  of  this  case,  must  the  Duke 

of  Bedford  be  content  with  that  action,  for 

liie  purpose  of  compensating  him  for  any 

iijury  he  has  received  ?  or,  if  he  have  also  a 

right  to  be  relieved  in  a  court  of  equity,  can 

he  call  upon  this  Court  to  say,  '  Do  not  put 

me  to  a  legal  remedy,  but  give  me  an  in- 

joBction'  ?   That  I  take  to  be  the  present 

state  of  the  case. 

It  is  in  the  memory  of  many,  when  there 
wu  not  one  brick  in  the  street  called  Gower 
Street;  and  when  that  street  was  built,  and 
Bedford  Square  was  built,  no  person  can 
doubt,  but  that  persons  who  had  houses  on 
tlie  east  side  of  Bedford  Square,  and  per- 
sons who  were  to  have  houses  on  tlie  east 
side  of  Gower  Street,  thought  there  was  an 
increased  value  attaclied  to  them,  because 
the  residents  in  those  houses  would  have  tlie 
Museum  on  one  side  and  the  square  on  the 
other  side ;  and  with  respect  to  Gower 
Street,  every  person  remembers  that  the 
houses  on  the  east  side  were  always  adver- 
tised as  much  more  valuable  than  on  the 
other;  and  it  was  no  doubt  thought,  that  it 
was  a  thing  the  Duke  of  Bedford  could  never 
be  advised  to  do  on  his  part,  to  cover  this  part 
nith  buildings  ;  but  that  all  the  property  be- 
tween Gower  Street,  and  what  is  called  Bruns- 
wick Street  or  Square,  would  remain  open 
as  long  as  the  leases  of  the  houses  in  Gower 
Street  should  endure.  For  the  sake  of  illus- 
tration, suppose  there  were  ninety  occupiers 
of  houses  on  the  east  side  of  Gower  Street, 
and  that,  contrary  to  the  covenants  contained 
in  their  leases,  the  duke  had  allowed  eighty- 
five  to  raise  the  buildings  behind  their 
houses,  to  a  height  extremely  inconvenient 
to  them  from  whom  he  withheld  that  per- 
miAsion,  you  could  not  say  he  was  acting 
illegally  or  improperly ;  but  it  is  quite  a 
different  question,  if  be  filed  a  bill  to  pre- 
vent the  other  five  from  raising  their  wash- 
houses  or  out-buildings  :  if  such  a  bill  were 
filed,  it  is  questionable  whether  the  Court 
would  not  say,  that  it  is  clear,  from  all  the 
circumstances,  that  each  of  them  thought 


he  was  entitled  to  the  same  benefit  whrch  the 
others  enjoyed.  The  question  is  not,  there- 
fore, whether  you  can  bring  an  action,  but 
whether  you  can  come  into  a  court  of  equity 
for  relief,  and  thereby  render  it  unnecessary 
to  bring  an  action  to  compensate  for  sup- 
posed injury.  1  do  not  say  what  the  effect 
would  be,  if  such  an  action  were  brought. 
Now,  the  question  is,  whether,  under  all 
the  circumstances  of  the  case,  the  Duke  of 
Bedford  can  come  here  and  say — *  I  can,  or 
I  cannot,  maintain  an  action  at  law  ;  but  if 
I  can,  I  will  not  seek  relief  in  that  mode,  but 
will  come  to  a  court  of  equity,  and  will  in- 
sist, according  to  its  principles  and  its  doc- 
trines, upon  having  the  extraordinary  relief 
which  it  gives,  beyond  what  is  afforded  by 
courts  of  law  ;  1  will  have  an  injunction,  to 
prevent  the  necessity  of  my  consulting  any 
law  courts  whatever,  as  to  my  relative  situ- 
ation, with  regard  to  these  trustees.' 

Now,  let  ussee  how  that  stands.  Thisdeed 
is  made  in  the  year  \675  ;  and  it  appears 
that,  from  1G75  to  the  year  1800,  (for  so  I 
take  the  fact  to  be,)  buildings  have  been 
erecting  to  the  eastward,  that  there  has  been 
a  prolongation  from  Bedford  House  to  the 
New  Road,  and  buildings  also  have  been 
erecting  on  the  westward  through  Bedford 
Square  on  the  north  side ;  but  there  were 
no  buildings  in  the  space  between  Bruns- 
wick Street  and  Gower  Street.     By  this 
deed  of  1 675,  in  which  it  is  to  be  observed 
that  the  covenants  are  expressed  to  be  part 
of  the  consideration,  a  grant  is  made ;  and 
in  the  description  of  the  premises,  which  is 
not  immaterial,  it  appears  that  at  the  time 
of  the  grant,  there  was  at  least  one  mes- 
suage on  the  east  side  of  Montague  House, 
one  on  the  west,   and  no  messuages   on 
the  north  side  of  Montague  House.     In 
consideration  of  the  premises,  Ralph  Mon- 
tague  for    himself,   his    heirs,   executors, 
administrators,  and  assigns,  covenanted,  that 
in  case  he  should  erect  any  building  upon 
the  premises,  he  would  erect  and  new-build 
''a  fair  large  messuage  and  dwelling-house;" 
and  the  construction  put  upon  these  words, 
is  a  construction  to  be  found,  not  only  in  a 
subsequent  part  of  the  instrument,  but  in  the 
construction  which  the  Duke  of  Bedford 
himself  gives  to  it,  namely,  "  that  he  is  to 
build  a  chief  messuage,  fit  for  the  dwelling- 
house  of  a  large  and  noble  family,  with  the 
necessary  conveniences  and  ornaments  for 
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it,  and  the  necessary  arrangeroent  for  a  gar- 
den ;"  and  then  it  goes  on  to  state,  that  it 
is  to  be  fit  for  the  said  Ralph  Montague, 
(who,  I  believe,  was  afterwards  Duke  of 
Montague,)  and  his  family,  to  inhabit,  com- 
posed of  an  uniform  building,  together 
with  all  convenient  stables,  coach-houses,  and 
other  offices,  suitable  to  the  said  mansion 
or  dwelling-house,  &c.  &c.  The  whole  in- 
strument shews  care  and  attention  to  what 
was,  or  what  was  not,  to  be  done  northward. 
Now,  in  considering  what  a  court  of  equity 
has  to  do,  you  are  not  only  to  consider  what 
you  would  do  in  the  actual  matter  before 
you,  but  what  the  Court  would  do  in  other 
cases  that  would  fall  within  the  same  prin- 
ciple. Now,  let  me  suppose,  after  this  great 
mansion  was  built,  and  the  summer-houses 
and  banqueting-houses,  which  would  not 
have  affected  the  prospect,  for  it  is  clear 
there  was  nothing  in  that  which  would  affect 
the  prospect  from  Bedford  House  ;  but  let 
me  suppose  that  afVer  the  Duke  of  Monta- 
gue had  built  this  house,  which  ranged  with 
all  the  surrounding  buildings  that  belonged 
to  the  Duke  of  Bedford,  and  ranged  with 
Earl  Powis's  house,  and  other  large  houses 
standing  in  Great  Russell  Street ;  let  us 
suppose,  that  after  this  garden  wall  was 
built,  the  Duke  of  Bedford  had  said,  There 
is  nothing  to  restrain  me,  and  had  built 
houses  close  to  the  wall ;  (and  nobody  can 
say  they  are  not  within  five  hundred  feet ;) 
and  after  that,  the  Duke  of  Montague,  not' 
liking  to  be  overlooked,  had  built  his  wall, 
notwithstanding  the  covenant,  twice  as  high 
as  it  was  before,  though  I  admit  the  Duke 
of  Bedford  might  have  had  a  proper  ground 
of  action,  would  this  Court  have  granted 
an  injunction  ?  No ;  for,  upon  looking  to 
authority,  I  find  the  law,  as  laid  down,  to 
be  otherwise;  and  if  this  deed  is  permitted 
to  be  urged,  against  what  I  cannot  call  the 
legal  intention  of  the  parties,  but,  the  actual 
intention  of  the  parties,  and  if  you  have  the 
means  of  taking  any  remedy,  the  deed  is  left 
you,  but  do  not,  under  such  circumstances, 
come  into  a  court  of  equity  for  a  remedy, 
which,  the  Court  never  grants,  except  in 
cases  where  it  is  most  equitable,  and  ought 
to  grant  it.  It  is  impossible  to  say,  that 
the  doctrine  of  a  court  of  equity  is,  that  it 
will  carry  into  execution  a  specific  cove- 
nant, \n  all  cases  where  the  legal  intention 
of  the  deed  is  found  :  to  lay  down  a  doc- 


trine like  that,  would  be  to  depart  (nm 
general  practice,  and  not  to  do  that  which 
we  are  doing  every  day  and  every  hour. 

The  deed  then  proceeds,  and  states 
the  following  covenant,  which  I  admit, 
and  I  think  1  ought  to  say,  is  a  covenain 
that  requires  further  consideration,  before 
we  shut  out  the  remedy  that  is  nsaally 
given.  By  this  he  covenants,  "  that  if 
the  said  Ralph  Montague,  his  heirs  and 
assigns,  or  any  of  them,  shall,  at  any  time 
hereafter,  erect  any  building,  of  what  na- 
ture soever,  on  the  north  end  of  the  said 
piece  of  ground,  which  shall  extend  north- 
ward beyond  the  range  and  building  of 
Southampton  House,  situate  near  there- 
unto, other  than  one  or  more  summer- 
house  or  houses,  banquet ing-house  or 
houses,  or  other  houses  for  the  accommo- 
dation of  the  garden  ;"  Now,  what  would  it 
have  signified,  as  between  these  parties,  in 
the  consideration  of  such  a  case  as  tbis^ 
whether  a  house  was  or  was  not  built  in  the 
range  of  Southampton  House,  if  there 
were  placed  between  this  house  and  South- 
ampton House  three  or  four  streets,  ex- 
cluding the  least  possible  view  from  Bed- 
ford House,  of  anything  north  of  the  house: 
the  Bedford  family,  themselves,  by  their 
own  acts,  destroying  the  very  purpose  for 
which  this  covenant  was  here  inserted? 
Now  here  again  let  us  consider — suppose 
for  a  moment,  after  Mr.  Montague  had,  in 
the  fullest  discharge  of  his  original  engage- 
ment, built  this  great  mansion-house,  lit 
for  the  residence  of  a  nobleman  or  a  gen- 
tleman of  fortune,  tliat  the  day  afler  it 
was  so  built,  with  its  out-houses,  coach- 
houses, banqueting-housc,  and  summer- 
house,  the  Duke  of  Bedford  had  then  built 
a  public  brewhouse  close  upon  the  wall  of 
the  garden,  and  thereupon  Mr.  Montague 
had  proceeded  to  raise  the  wall  twice  as  high 
as  before,  to  prevent  annoyance,  and  then 
the  Duke  of  Bedford  had  come  to  this 
Court,  complaining  that  Mr.  Montague 
was  going  to  build  a  wall  higher  than  the 
covenant  permitted. — I  do  not  think  that 
a  court  of  equity  acts  by  reciprocity  of  co- 
venant ;  I  rather  mistake  the  whole  doc- 
trine of  a  court  of  equity,  which  has  been 
held  during  the  whole  course  and  practice 
of  my  life,  if  this  Court  does  not  say, — If 
you  have  legal  romodics  in  such  a  case, 
confine  yourself  to  them,  and  do  not  come 
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V  m  cases  of  this  kind,  to  ask  of  the 
art  to  give  more  relief  than  would  be 
ttoed  in  courts  of  law ;  and  this  is  the 
itoa  which  I  wish  to  have  the  opinion 
he  Master  of  the  Rolls — first  making 
observation  :  I  think  it  is  a  thing  that 
ores  constant  attention,  Uiat  if  there  is 
estion  in  a  court  of  equity,  the  deci- 
of  which  will  make  the  consideration 
,  in  a  court  of  law  unnecessary,  (as  in 
cises  between  individuals  who  are 
fs  in  a  court  of  equity,)  it  is  tlie  duty 
court  of  equity,  first,  to  decide  tliat 
tion:  for  instance,  to  explain  myself, 
this  case,  it  should  happen,  after  the 
es  had  gone  to  trial,  and  the  defen- 
had  obtained  a  verdict  at  law,  that, 
rthelesa,  the  Court  would  have  given 
lie(  then  it  is  for  the  interest  of  suitors 
they  should  be  told  that,  in  the  first 
iwep  and  not  in  the  last  stage  of  tlie 
ess;  for  why  is  this  Court  to  send 
fis  to  law,  and  then  tell  them  after- 
i  that  it  can  do  notliing  for  them  i  It 
tter  to  dismiss  them  out  of  court  in 
rst  instance,  if  nothing  can  be  done, 
le  result  of  the  application  to  a  court 
Vvbe  what  it  may.  I  do  confess  my- 
anable  to  say,  that  this  is  one  of  the 
in  which  the  Court  ought  to  give 
*  by  injunction.  The  difficulties  I 
stated,  are  difficulties  I  am  unable  to 
id  of^  and  I  state  them  without  pre- 
e;  having  done  so,  I  must  request 
iaster  of  the  Kolb  to  state  what  view 
IS  of  this  case. 

IS  Master  of  the  Rolls. — The  ques- 
before  the  Court  respects  the  exercise 
;  jurisdiction,  in  determining  whether, 
r  the  circumstances  of  this  case,  which 
been  so  fully  stated  by  his  Lordship, 
Tonrt  will  interfere  or  not,  in  granting 
relief  by  injunction,  which  is  sought 
^obtained.  In  deciding  that  question, 
Ikiurt  will  determine  nothing  as  to  the 
of  the  Duke  of  Bedford  to  proceed 
w,  to  enforce  his  legal  remedy,  if 
ss  one ;  nor  preclude  him  from  agi- 
g  that  question  in  a  court  of  law. 
Dw,  if  it  were  a  case  in  which  the 
f  had  no  legal  remedy,  but  only  an 
table  remedy — supposing  the  duke 
1  not  by  certain  technical  forms  got  at 
legal  redress,  still  that  he  liad  a  right 


upon  the  agreement,  to  come  into  a  court  of 
equity,  and  to  derive  equitable  relief,  hav- 
ing no  redress  in  any  court  of  justice,  but 
in  a  court  of  equity  only  ; — supposing  the 
case  were  reduced  to  that  point,  then  it 
would  be  extremely  material  to  consider, 
whether  a  party  had  any  claim  at  all  to 
come  into  a  court  of  equity,  for  its  equita- 
ble assistance.  But  the  question  is  not  re- 
duced to  tliat  at  present :  on  the  contrary, 
those  who  contend  in  favour  of  the  inter- 
ference of  a  court  of  equity,  insist  also,  that 
the  duke  has  a  clear  legal  right ;  that  upon 
the  true  construction  of  the  contract,  and 
upon  all  that  has  happened  between  the 
parties,  it  is  competent  to  the  duke  to  as- 
sert his  legal  right,  and  it  is  perfectly 
open  to  him  to  do  so ;  and  nothing  that  the 
Court  shall  determine,  will  in  the  least 
abridge  that  right. 

Again,  in  considering  whether  the  Duke 
of  Bedford  is  precluded  from  having  the 
equitable  assistance  of  this  Court,  the 
question  is,  whether  from  the  altered  state 
of  the  property  by  the  acts  of  the  party 
himself,  he  has  not  thereby  voluntarily 
abandoned  and  waived  all  that  controul, 
which  was  applicable  to  this  property  in 
its  former  state.  Without  the  least  impu- 
tation upon  the  duke,  it  was  perfectly  com- 
petent to  him  to  make  what  use  he  pleased 
of  his  contiguous  property ;  he  was  not  fet- 
tered by  any  previous  obligation  not  so  to 
i\<r\  and  when  he  took  upon  himself  to  act  in 
the  manner  he  has  done,  covering  that  pro- 
perty, before  not  covered, with  buildings,  the 
question  is,  whether  upon  all  the  dealings 
between  the  parties,  and  more  especially 
with  reference  to  those  dealings  with  re- 
spect to  tlie  property,  as  it  originally  stood, 
and  certainly  afterwards,  whetlier  it  is  con- 
sonant with  the  principles  of  equity  to 
interpose  at  this  time  of  day.  In  that 
point  of  view,  it  appears  to  be  a  question 
of  great  importance  indeed,  with  regard  to 
the  state  of  property  in  the  metropolis, 
where  there  are  covenants  and  engage- 
ments which  have  reference  to  subjects  of 
this  nature,  and  with  respect  to  agricul- 
tural engagements,  and  other  engagements 
to  which  the  principle  applies,  to  say,  that 
a  party  can  go  back  now,  and  revive  all  the 
obligations,  and  apply  them  to  the  present 
increasing  buildings  of  the  metropolis — 
and  say  that  he  is  at  liberty  to  obtain  the 


I>i 


CASES  IS  CHASXEBY: 


rti'tt  yrofiVkh\^  rom\A'trTVJOfi  for  Lit  co?iti- 
y^^rj%yrop^riyftrA  kuH  b*  j»«rmilteii  toen- 
f*jT*:^  trtrr  ohW^tv^/ri.  w},icb  if  in  x\^  catore 
of  r4r^tricti</n  or*  tht  ad;oinif)g  propirrty. 
1  h*r  quntiofi  i«  r^/t  t>)  be  dtvtrm'iDt^  bj 
tS*r  MUrr  of  the  contract :  for,  bv  the  Jtrtter 
of  'he  co.'itnkCt,  the  duke  i«  aivier  no  po*i- 
tn  e  r^ jb t r ict ion  to  leare  the  northern  bound- 
ary of^;n— under  no  povitire  en^igement; 
b«Jt  the  «^|(ie«tiori  i«,  whether,  according  to 
the  true  u nderfttar>d in {?  of  the  partie*,  at 
the  time  thiv  contract  wat  entered  into, 
the  {{ood  faith  and  the  under«tanding  of 
hoih  parties  had  not  reference  to  the 
projK'rty,  while  it  remained  in  the  then 
«(ate  ;  that  is  to  «ay — two  lar^econtignoui 
tn ;i nil ion«,  one  erected,  and  the  other  to  be 
*j|<*cicd,  to  \je  enjoyed  by  two  noble  fami- 
\it'%f  conti{(uou}i  to  each  other,  with  their 
;irrornpanimentK  of  garden  and  offices — 
whether  the  obligation  was  only  to  remain  so 
long  as  those  two  mansions  remained ;  the 
pMrifcs  mutually  contemplating  the  enjoy - 
nwnt  to  be  derived  from  everything  that 
could  contrihutc  to  their  beauty,  ornament, 
urifl  use. 

It  is  to  he  recollected,  that  the  piece  of 
^Tound  in  rpieHtion  was  bought  for  the  very 
purpose,  and  there  is  an  obligation  cast  u{K>n 
the  purchaKer,  if  lie  builds  at  all,  that  he  shall 
f-r^'ct  one  mansion  only — one  large  fair 
in;tn*(ion,  with  HuitabU*  gardens  and  offices 
hfloiiging  to  it;  he  is  under  a  poftitivc  obli- 
ti:t\'um  to  do  so.  Then  what  is  reasonable? 
Surely,  that,  af^er  he  has  been  at  the  ex- 
piMiHc  of  erecting  a  suitable  mansion,  with  nil 
the  gardens  and  offices  belonging  to  it,  he 
hliould  have  all  the  advantages  that  it  then 
p'lSMeNHod,  uiiteNs  he  is  supposed  to  engage 
ill  MU  un<lert»king  to  erect  that  very  large 
iii.inNioii-house,  NJtunted  as  it  then  was,  with 
nil  the  obligations  upon  himRelf,  and  none, 
on  the  contrary,  expresH  or  implied,  upon 
I  lie  other  party,  who  ha8  subjected  him  to 
those  obligatiouH. 

The  luulerNlanding  between  the  parties 
rcNults  iVoui  every  point  of  the  agreement ; 
the  duke,  and  the  party  whom  he  repre- 
nentri,  covenant,  that  Mr.  Montague  shall 
have  the  unlimited  enjoyment  of  the  pro- 
perty in  (pu*Htioii,  with  all  that  belonged  to 
II.  it  JM  (piito  evident  from  the  expression, 
of  the  opening  into  the  fields,  that  it  was  in 
the  eontemphiiion  of  the  parties,  that  they 
wcretoroniuinAS  fields,  open  grounds,  to  the 


nor.h'n-mrd :  Kid  n  tfcii  part  «f 
proTidng  for  ibr  ssreeu  to  ii» 
awi  ibe  oocit3gi»o>ns  bnudioei  !• 
w*'frT,  tliere  it  oot  a  srDa&ije  dot  loafcs  aa  if 
it  was  in  the  coDieiBpUdiaQ  of  iht  paity 
t^iat  t}ie  nonhera  homndax 
main  open.  It  was  tJ^t  \ 
induced  the  panj  to  bsiid.  W^bU  it  w/fL 
be  knoirn  to  both  panics  diai  all  wmA  mm^ 
tual  oMigationftwerereierrH!  sodis  labyectf 
If  tf«e  sjhject  be  altered, — iC  £roai  tke 
changes  which  take  plaee  in  tiox,  boib 
families  qui:  their  residence,  and  this 
sion,  which  had  been  boilt,  ceases  to  be 
a  plaee  of  residence  of  persons  of  tliis  dc» 
scription,  and,  instead  of  that,  is  sppn^ 
priated  to  otlier  purposes,  of  uade  or  other 
uses,  then  a  new  series  of  interests 
rights  will  apply  to  it  in  its  altered 
and  who  is  it  that  has  created  this  alteration  f 
— the  person  who  now  seeks  to  enforce  the 
obligation,  that  applied  to  it  in  its  feiiner 
state.  It  was  perfectly  open  to  the  dake 
to  build  to  the  northward  all  the  streets  he 
has  done,  and  to  surround  it  with  buildings 
for  trade  or  commerce,  or  in  any  way  be 
thought  proper,  and  to  inclose  Montagoe 
House ;  but,  having  done  that,  can  any  one 
say  it  is  equitable  or  consonant  to  justice, 
that  I,  who  induced  you  to  build  a  suitable 
mansion,  having  now  surrounded  you  with 
buildings,  and  blocked  up  all  that  tempted 
you  to  build,  and  precluded  you  from  a  pro- 
fitable enjoyment  o^  it,  shall  insist  to  the  let- 
ter, that  you  still  let  it  remain  in  the  state 
which  the  letter  of  the  deed  prescribes?  It 
may  be  answered,  that,  at  law,  notwithstand- 
ing I  have  altered  the  state  of  the  property, 
I  am  entitled  to  the  benefit  of  the  covenant. 
At  law  it  may  be  so,  and  if  so,  take  your  legal 
remedy ;  but  the  question  is,  whether  a 
court  of  equity  must  not  look  to  the  reason- 
ableness of  the  party  who  has  altered  the 
state  of  the  property,  now  coming  to  seek 
his  remedy  in  a  court  of  equity — to  obtain 
his  remedy,  not  by  law,  but  by  the  interpo- 
sition of  tliis  Court. 

Therefore,  the  case  made  by  the  bill  is 
not  that  at  least  which  was  in  the  contem- 
plation of  the  deed  ;  the  case  made  by  the 
bill,  is,  that  this  erection  will  obstruct  the 
view  of  the  lessees  of  these  new  houses  which 
have  been  built :  was  that  the  design  of  the 
obligation  ?  The  very  circumstance  of  the 
duke  having  surrounded  it  with  streets  and 
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buMiigs,  after  having  put  his  name  to  the 
eootraet,  (the  intention  being  that  the  two 
eootiguous  mansions  were  to  be  inhabited 
)j  noble  families.)  that  is  made  the  ground 
on  which  he  is  to  seek  equitable  relief,  be- 
aoie  these  lessees  will  be  prevented  from 
looking  into  the  garden  and  grounds  of  the 
Muieum.  Is  that  the  case  under  the  deed? 
JiDOt  that  applying  all  the  covenants  o(  the 
deed  to  a  diflferent  state  of  things,  than  to 
thtt  which  was  the  object  and  design  of 
bodi  parties  ?     Then  the  question  is,  is  a 
conrt  of  equity   bound  to  be  auxiliary  to 
iuiit  a  party  to  do  that  which  neither  party 
contemplated  ;'and  whether  it  would  ntit  l>e 
iwqnitable,  and  unreasonable,  and  unjust, 
10  apply  it  to  the  present  state  of  the  pro- 
perly? 

This  is  a  ground  that  struck  me  strongly 
in  confirmation  of  what  has  been  stated  by 
bis  Lordship,  that  it  is  not  a  case  in  which 
tJiis  Court  is  bound  to  interfere;  allhou»li 
a  court  of  equity  may  do  what  a  court  of 
law  cannot  do.  The  case  may  go  to  a  court 
of  law,  and  be  agitated  there ;  but  it  is  not 
one  which  in  its  circumstances  calls  upon 
this  Court  for  its  relief. 

With  great  submission,  on  these  grounds, 
I  state  my  concurrence  with  his  Lordship. 
Under  the  circumstances  of  the  case,  ad* 
mitted  on  all  hands,  without  the  least  impu- 
ution  upon  the  duke,  or  those  who  advised 
him,  I  still  think  he  has  voluntarily  brought 
the  property  into  that  state,  which  makes 
this  part  of  the  agreement,  not  applicable ; 
or  at  least  makes  it  unreasonable,  that  it 
diould  be  enforced. 

Bill  dismisted. 


M.R. 

Jaiu:$l 


>      FOSBROOKE  V.  BALGUY. 

Executor — Costs. 


A  purchase  of  the  reversion  in  fee,  by  the 
executor  of  the  mortgagee  for  a  term  of 
fears — Held,  to  be  a  purchase  subject  to  the 
tnuts  of  the  will^  under  the  circumstances,  on 
the  gramd  thai  the  purchase  was  made  out 
rftke  testator* s  assets. 

An  executor  or  trustee  will  be  fixed  with 
costs  of  a  suit,  where  the  suit  has  been  occa- 
skmed  by  fraud  m  his  conduct. 


By  indentures  of  lease  and  release,  bear- 
ing date  the  :24th  and  ii5ih  of  March  l^l;>, 
a  certain  estate  called  Winnv^ate  Farn),  in 
the  parish  of  Leek,  in  tlur  county  ofStaHord, 
was  limited  (o  the  use  of  Henry  roshrookc, 
his  executors,  adniiuistrators,  and  ast»iiins, 
for  the  term  of  oOOyiars,  without  impeach- 
niont  of  waste,  subject  to  the  proviso  or 
condition  tlKTi-inaftcr  mentioned,  with  re- 
mainder to  the  use  of  John  Hughes,  his 
htirs  and  assigns  for  ever ;  and  it  was,  hy 
the  indenture  of  release,  provided  and  de- 
chired,  that  the  term  of  jOO  years  was  so 
limited  to  the  use  of  Henry  Fosbrooke,  his 
executors,  adiniuistrators,  and  assigns,  for 
the  purpose  of  securing  to  him,  from  tiio 
said  John  Hughes,  the  payment  of  the  sum 
of  4,700/.  and  interest,  at  the  rate  of  5/.  per 
cent,  per  annum  till  that  payment  sliouhl 
be  made.  And  the  indenture  of  release 
contained  a  covenant  on  the  part  of  John 
Hughes,  that,  in  case  of  default  of  payment 
of  the  principal  money  and  interest,  witliin 
the  space  of  eight  years  from  the  date  of  the 
same  indenture,  the  said  Henry  Fosbrooke 
might  enter  into,  and  hold  and  enjoy  the 
premises  for  the  residue  of  the  term  ;  and 
that  after  such  default  Hughes  would,  at 
the  re(|uest  of  Henry  Fosbrooke,  do  all 
things  necessary  for  assuring  the  premises 
to  him  during  the  term,  and  for  conveying 
the  fee  simple  and  inheritance  to  him. 

Henry  Fosbrooke,  the  mortgagee,  died 
in  Jime  1817,  having  by  his  will  appointed 
the  defendant  Bryan  Thomas  lialguy,  ex- 
ecutor of  his  will,  who  thereby  became  the 
legal  owner  of  the  term. 

lialguy  proved  the  will,  and  acted  in 
execution  of  the  trusts  of  the  will ;  and  in 
the  character  of  executor,  he  proceeded  in 
1810  to  raise  money  for  the  purposes  of 
the  will,  by  an  assignment  of  the  term  of 
500  years  to  Messrs.  Bent  &  Ravvson,  for 
4,700/. 

By  an  indenture  of  assignment,  bearing 
date' the  29th  of  May  1824,  Messrs.  Bent 
&  Rawson,  in  consideration  of  4,700/.  paid 
to  them  by  Balguy,  did  re-assign  to  him 
the  premises  comprised  in  the  indenture  of 
assignment  of  1819  for  the  Yesiduc  of  the 
term  of  500  years,  subject  nevertheless  to 
such  redemption  in  equity,  as  the  premises 
were  liable  to  by  the  indentures  of  1815. 

By  a  deed-poll  under  the  hand  and  seal 
of  the  defendant  Balguy,  bearing  even  date 
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with  the  last-mentioned  indenture  of  assign- 
ment, it  was  witnessed  and  dechured,  that 
the  sum  of  4,700/.  in  the  last- mentioned 
indenture  expressed  to  have  been  paid  by 
Balguy  to  Messrs.  Bent  &  Rawson  upon 
the  security  of  the  Winnygate  Farm,  was 
the  proper  monies  of  John  Pratt  and  John 
Rollcston,  and  that  the  name  of  the  defen- 
dant Balguy  was  used  in  trust  only  for 
them  ;  and  Balguy  thereby  declared,  that 
he  would  stand  possessed  of  the  mortgaged 
premises,  and  of  the  4,700/.  thereby  se- 
cured in  trust  for  Pratt  8c  Rolleston. 

In  April  1827,  Balguy  entered  into  an 
agreement  with  Mary  Hughes,  the  heiress- 
at-law  of  John  Hughes,  the  mortgi^or,  in 
the  deeds  of  1815,  and  who  had  died  in- 
testate, for  the  purchase  of  the  mortgaged 
premises  called  Winnygate  Farm,  and  of 
another  freehold  estate  situated  at  Leek, 
which  was  also  the  property  of  John 
Hughes,  called  Waterhouse  Farm,  for  an 
aggregate  sum,  and  a  decree  or  order  was 
obtained  in  a  cause  of  Bicknell  v.  Hughes^ 
(which  was  a  suit  instituted  for  the  admi- 
nistration of  the  property  of  John  Hughes,) 
for  a  reference  to  one  of  the  Masters 
of  this  Court,  to  certify  whether  it  was 
proper,  that  the  contract  between  Mary 
Hughes  and  the  defendant  should  be  car- 
ried into  execution,  and  to  ascertain  in 
what  proportions  the  purchase-money  for 
the  two  farms  should  be  estimated,  and  on 
the  report  of  the  Master  being  made,  the 
purchases  were  completed,  and  the  consi- 
deration paid  for  the  Winnygate  Farm  was 
the  Rum  of  (),  1 30/.,  the  amount  of  the  prin- 
rinnl  and  arrrnrs  of  interest  due  in  respect 
nt  (ho  lnor(^ngn  d(*ht  of  4,700/.,  and  a  fur- 
ilicT  NUiti  of  />n/.,  the  estimated  value  of 
ihf  n|uiiy  or»0il*<iMptir»n  nf  the  premises. 

Thii  pii'fti'Mi  hill  was  filed  by  Edward 
I'ohImimiI^w.  wImi  mpnm  (UHIiIimI  under  the  will 
of  lliMiiy  I'MftliiiMtliit,  ilia  ipstntor,  to  one 
moiriy  of  iliu  iM'iiiluiti»  of  IiIn  prrsonal  cs- 
lAio  NKNihNi  lial^iiy  ami  oihrrs  ;  and  it 
pni>o«l  thai  ihiMlc'fiMiiUiii  llnlguy  might  be 
df^olaml  Id  hi)  a  iriuuti*  of  ihc«  ninny  gate 
i^alaii*,  for  ihi>  lirnrlii  of  thf«  prrsona  enti- 
I  led  lo  thi*  rraiiliie  of  ihii  |u»r«onal  estate 
of  iho  ii'siaitM'  llfury  l\uiUnh)k<',  and  that 
ih<  ««m^  nuithi  Ih>  «oUl,  and  \\\^  pr«MUico 
applied  aa  |wir!  %\i  liia  rsiatr,  alWr  making 
lhi<  defendant  lUl^uy  all  j|n«i  allowamYa* 

Jl/r.  iiH'ktt^iilk  ami  .Wi.  XA<t»|)#i  for  ilii> 


plaintiff. — ^The  dealings  of  the  defendant 
respecting  this  estate  cannot  be  supported 
by  this  Court.  He  was  mortgagee  as  exe- 
cutor, and  the  Court  will  not  permit  an 
executor  to  deal  with  the  trust  property 
in  any  way.  The  purchase  was  approved^ 
of  by  the  Court  of  Chancery,  only  as  re- 
garded the  interest  of  the  representatives 
of  the  mortgagor,  and  the  fiduciary  cha- 
racter of  the  defendant  was  concealed. 

The  only  ground  on  which  the  defendant 
had  any  right  to  make  terms  with  the  mort- 
gagor's representatives,  was  in  the  charac- 
ter of  mortgagee,  and  that  character  he  had 
as  executor,  and  the  plaintiff  is  entitled  to 
claim  the  benefit  of  that  agreement ;  and 
besides,  the  purchase-money  consisted  of 
the  money  due  to  the  testator  for  princi- 
pal and  interest,  and  on  that  ground  the 
representatives  of  the  mortgagee  are  en- 
titled to  the  benefit  of  the  purchase. 

Mr,  Tinneyt  for  the  defendant  Balgoy, 
cited  the  cases  of  Randall  v.  Russell (l\ 
Hardman  v.  Johnson  (2),  Qiddings  v.  Gacf- 
dings  (S).  The  two  former  cases  cited 
establish  the  principle  on  which  the  defen- 
dant is  entitled.  This  case  is  analogous:  the 
reversion  in  fee  and  the  term  of  years  are 
distinct ;  and  the  purchase  made  bj  Bal- 
guy is  entirely  of  a  different  nature  from 
that  which  the  testator  in  the  character  of 
mortgagee  lays  claim  to.  In  equity,  a  mort- 
gage is  only  considered  as  a  security  for 
the  money  lent,  and  interest,  and  nothii^ 
further. 

The  reasoning  of  Sir  William  Grant  in 
the  judgment  in  Randall  v.  Russell  applies 
here. — He  observes,  "  On  the  part  of  the 
plaintiffs  it  is  contended,  that  the  reversion 
purchased  is  subject  to  the  trusts  of  the 
testator's  will.  I  presume  it  is  for  all  the 
children  that  the  fee  is  claimed,  as  coming 
in  the  place  of  the  leasehold  interest,  of 
which  they  had  the  remainder.  No  case 
has  been  mentioned  in  which  this  sort  of 
equity  has  been  carried  to  such  a  length. 
The  ground  commonly  stated,  on  whidi  the 
renewed  lease  becomes  subject  to  the  trusts 
of  a  will  disposing  of  the  original  lease,  k^ 
that  the  one  is  merely  an  extension  of  the 
other  ;  but  the  fee  is  a  totally  difieicnt 
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fiijeet»irliidi  the  testator  had  it  not  in  hit 
eoBteapJation  to  acquire  or  dispose  of." 

In  that  case*  the  reversion  of  a  college 
hue  was  purchased,  not  from  the  college 
ibelC  but  from  a  person  who  had  obtained 
tke  reversion  from  the  college  in  exchange 
fir  other  land,  under  an  act  of  parliament. 
Aod  the  Master  of  the  Rolls  observed,  that 
hd  the  reversion  been  purchased  from  the 
eollege,  it  might  he  said  there  was  a  sort 
of  equity  to  consider  the  case  to  be  one  of 
nbstitution,  but  he  was  not  aware  of  any 
decision  to  diat  efiect ;  and  in  the  other  case 
fiiHardwKm  v.  Joknton^  that  very  point  was 
decided  by  Sir  William  Grant,  after  consi- 
deration,  in  favour  of  the  purchaser  of  the 
reversion.     In  Giddmgs  v.  Giddmgs^  Lord 
Lyndhurst,  then  the  Master  of  the  Rolls, 
acknowledged  the  authority  of  these  cases, 
but  distinguished  between  them  and  the  esse 
then  before  him.     And  in  this  case  I  sub- 
mit, on  the  authority  of  the  two  former  cases, 
that  the  interest  of  the  testator  in  the  pre- 
mises being  of  an  entirely  different  nature, 
and  not  going  to  the  same  persons  as  would 
take  the  reversion  in  fee,  the  only  equity 
which  the  testator's  estate  can  be  entitled 
to  is  that  of  having  it  declared,  that  Mr. 
Baigoy  is  personally  liable  for  the  mortgage 
money  and  interest,  if  he  can  pay  it ;  and  if 
not,  that  it  ia  a  charge  on  the  property 
which  he  has  purchased,  and  that  the  mort- 
gage money  and  interest  must  be  consi- 
dered as  principal  money,  which  must  bear 
interest. 

The  MASTsaoFTHB  Rolls. — ^There  can- 
not be  a  more  clear  case  than  this  is.  The 
defendant  is  mortgagee  in  trust  of  the  term, 
and  he  purchases  the  reversion  with  part 
of  the  trust-monies  ;  he  is  to  account  for 
the  rents  and  profits  of  the  estate  received 
aace  his  purchase ;  and  there  must  be  a 
declaration  on  the  other  side,  that  he  is  to 
have  credit  for  as  much  as  he  may  be  found 
to  have  paid. 

The  case  decided  by  Sir  William  Grant 
bu  been  re&rred  to  :  that  decision  is  clear 
on  principle.  There,  the  purchase  of  the 
reversion  was  made,  not  with  the  property 
of  the  testator,  but  with  the  property  of 
theparty ;  and  this  is  tlie  principle  on  which 
I  distinguish  this  case  from  tlie  cases  de- 
cided by  Sir  William  Grant. 
New  Series,  II.— Chanc. 


The  purchase  was  set  aside,  with  costs 
against  the  executor ;  and  His  Honour  ob- 
served, that  there  had  been  a  decision  of 
his  own  to  the  effect,  that  where  there  was 
any  fraud,  the  executor  would  not  be  al- 
lowed his  costs.  If  the  question  were  only 
as  to  an  equitable  lien,  the  costs  would  be 
allowed  to  him  as  to  a  mortgagee;  but 
where  there  is  fraud  in  the  transaction,  he 
must  pay  costs. 


V.C. 

March  12 
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ROBSaTSON  S.  MARQUIS  OF  LON- 
DONDERRY. 


Specific  Performance — Preliminary  3ff- 
morandumfor  a  future  Agreement. 

Specific  performance  of  an  agreement  ikat 
appeared  to  his  only  a  preliminary  foundation 
for  a  future  agreement^  refused* 

The  cause  was  heard  on  bill  and  answer, 
and  was  as  follows : — The  Marquis  of  Lon- 
donderry being  desirous  of  constructing  a 
harbour  on  the  coast  of  Durhsm,  nesr  Sea- 
ham,  from  which  the  coals  and  other  pro* 
duce  of  his  estates  in  that  county  might  be 
shipped,  the  plaintiff,  Robertson,  submitted 
various  proposals  for  the  execution  of  the 
plan ;  and,  af^er  some  negotiation,  an  agree- 
ment was  entered  into  between  Robertson 
and  the  Marquis. 

The  agreement  was  dated  the  6th  of  Oc- 
tober 1 8^6,  and  was  headed  as  follows  : — 
"  Memorandum,  on  the  basis  of  which  the 
Marquis  of  Londonderry  will  grant  to  Mr. 
Alexander  Robertson  a  lease  of  land  suffi- 
cient in  quantity  on  which  to  erect  and 
build  the  proposed  harbour  and  town  of 
Seaham,  in  the  county  of  Durham,  and  to 
contract  for  the  conveyance  of  coals  and 
other  produce  of  his  estates  in  the  said 
county  for  ninety-nine  years."  As  to  the 
harbour,  the  Marquis  was  to  grant  a  lease 
at  a  peppercorn  rent  for  ninety-nine  years, 
of  a  sufficient  quantity  of  the  beach,  which 
was  to  be  exclusive  of  one  hundred  acres 
proposed  to  be  granted  for  building  the 
town,  and  to  provide  Robertson  with  the 
lime,  stone,  and  brick,  to  be  used  in  building 
the  harbour  and  town,  free  of  expense,  Ro- 
bertson making  compensation  to  the  occu- 
piers of  the  lands  for  the  damage  done ; 

T 


188 


CASES  IN  CHANCERY: 


and  the  Marquis  also  a^eed,  that  all  the 
produce  of  his  estates  in  those  parts,  with 
a  few  exceptions,  should  be  shipped  from 
the  proposed  harbour  during  the  term  of 
the  lease. 

As  to  the  town,  the  Marquis  agreed  to 
grant  a  lease  for  ninety-nine  years  of  one 
hundred  acres  of  land  at  Dafdeness,  bor- 
dering on  the  sea  shore  in  the  resr  of  the 
proposed  harbour,  but  which  was  to  **  be 
more  particularly  described  in  a  plan  to  be 
furnished  by  Mr.  Alexander  Robertson, 
for  his  lordship's  approbation,"  at  a  certain 
yearly  rental,  and  not  to  build  or  suffer 
his  farmers  or  tenants  to  erect  or  build 
houses,  or  cottages,  for  the  purpose  of  let- 
ting the  same  for  hire,  so  as  to  compete  with 
Robertson  in  letting  his  houses  and  build- 
ings in  the  town  and  harbour :  the  Mar- 
quis was  to  aid,  but  without  expense  to 
himself,  in  obtaining  an  act  of  parliament 
to  make  the  town  and  harbour  a  port  of 
entry,  with  a  Custom  House,  free  from  the 
jurisdiction  of  any  other  port.  See, 

And  the  memorandum  expressed  it  to 
be  thereby  understood,  that  the  whole  of 
the  memoranda  respecting  the  harbour 
and  town  were  merely  preliminary  to  the 
preparation  of  a  regular  agreement  for  a 
lease  to  be  entered  into  in  case  Robertson 
should,  before  the  expiration  of  six  calendar 
months,  procure  a  sufficient  number  of 
parties,  to  be  approved  of  by  the  Marquis, 
who  should  join  in  such  agreement  for  a 
lease  with  Robertson,  either  as  lessees,  or 
as  parties  for  the  due  performance  of  the 
contract ;  and,  in  case  he  failed  in  this,  the 
memorandum  was  to  be  void. 

On  the  SOth  of  March  1827,  additional 
clauses  were  added  to  the  memorandum  of 
the  6th  of  October,  to  the  following  effect : — 

In  the  event  of  Robertson  failing  to  fulfil 
his  part  of  his  engagements,  the  works,  so 
far  as  they  have  gone  at  the  time  of  such 
failure,  and  all  materials  then  on  the  pro-' 
perty  demised,  shall  be  forfeited  to  Lord 
Londonderry  ;  secondly^  that  three  build- 
ing leases  shall  be  granted,  bne  of  the  har- 
bour, another  of  the  town,  and  a  third  of 
grass  land,  to  be  built  upon,  and  numbered 
upon  the  plan,  1,  2,  8;  thirdly,  that  the 
clause  in  the  foregoing  memorandum  relat- 
ing to  parties  is  now  at  an  end,  Mr.  Ro- 
bertson being  the  only  party;    fourthly, 


that  instead  of  one  hundred  acres,  the  quan* 
tity  should  be  one  hundred  and  ten  acres  ; 
fifthly,  that  all  roads  to  and  from  the  farms 
shall  be  preserved  as  they  now  exist ; 
sixthly,  that  the  three  agreements  for  leases 
be  prepared  with  all  due  dispatch,  and  that 
these  memoranda  be,  and  be  considered 
as  an  existing  agreement,  till  such  three 
leases  are  signed. 

Robertson  being  a  man  of  no  capital, 
and  unable  to  raise  money  to  commence  the 
works  at  Seaham,  a  memorandum  of  agree- 
ment to  the  following  effect  was  drawn  up 
on  the  26th  of  July  1827  :— That  every 
contract  of  any  kind  between  the  Marquis 
and  Robertson  respecting  the  erecting  a 
harbour  at  Seaham,  and  torming  buildings 
thereto,  be  revoked,  but  that  all  the  t^rms 
and  prices  of  any  such  contract  as  to  cart- 
age, tonnage,  or  anything  else  to  be  done 
by  Robertson  after  the  said  harbour  shall 
have  been  completed,  shall  form  a  distinct 
arrangement  and  agreement  between  the 
Marquis  and  Robertson,  on  the  terms  and 
prices  stated  in  such  agreements,  so  soon 
as  Robertson  shall  be  in  a  state  to  enter 
into  a  binding  contract; — that  Robertson 
shall  in  no  respect  interfere  with  the  build- 
ing of  the  harbour  at  Seaham,  or  with  any 
arrangement  respecting  it,  and  that  if  he 
does,  he  shall  forfeit  every  interest  intended 
for  him  by  this  arrangement; — that  the 
agreement  for  leases  named  in  a  memo- 
randum for  an  agreement  between  the 
Marquis  and  Robertson  be  granted  to  four 
trustees  to  effect  the  building  of  the  harbour 
at  Seaham,  upon  such  terms  and  in  such 
mode  as  shall  be  agreed  upon,  and  shall 
become  the  subject  of  a  formal  trust-deed ; 
that  when  the  said  harbour  shall  have  been 
built  and  completed,  and  the  railways 
thereto  formed,  the  interests  of  Robertson, 
as  stated  in  memoranda  for  an  agreement 
dated  the  6th  of  October  1826  and  80th  of 
March  1 827,  shall  be  preserved  to  him, 
but  that  the  trustees  shall  not  place  bim 
in  the  possession  or  receipt  of  any  pro- 
fits from  such  arrangement  or  agreement 
until  the  principal  and  interest  of  any 
monies  that  may  have  been  raised  for  the 
completion  of  the  works  shall  have  been 
paid  or  secured  to  be  paid ; — that  if,  when 
the  harbour  and  buildings  are  completed, 
Robertson  shall  not  be  able  to  give  suffi- 
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cJnt  teenritj,  to  the  satiafiiction  of  the 
Cnsteesy  ibr  Uie  fblfilment  of  every  engage- 
Bent  he  has  or  b  to  enter  into,  or  shall  not 
be  in  a  state  to  bind  himself  by  a  legal 
agreement*  the  trustees  are  to  pay  no  regard 
to  him  or  his  interest,  but  to  select  such 
otber  person,  or  make  such  other  arrange- 
Bienis,  as  they  shall  think  proper ;  hut  Ro* 
bertson  is  to  have  one  year's  notice  to  en« 
lUehim  to  give  his  security  and  enter  into 
akgalagreeroent; — that  Robertson,  when  in 
ponession  of  his  interest,  shall  have  no 
power  whatsoever  to  assign,  underlet,  or 
cbarge  the  said  leases  or  property  in  any 
respect  without  the  consent  of  the  Mar- 
qais  and  his  successors; — that  the  arrange* 
ment  and  agreements  between  the  Mar- 
quis and  Robertson  respecting  the  building 
a  town  at  Seaham,  are  hereby  confirmed; 
but  the  building  of  such  town  shall  not  be 
commenced  before  the  completion  of  the 
works  of  the  harbour  and  railway,  without 
the  consent  in  writing  of  the  Marquis  and 
the  trustees  of  the  harbour. 

After  the  signing  of  this  agreement,  the 
Marquis  finding  that  Robertson  was  insol- 
vent, and  unable  to  raise  or  to  get  credit 
for  any  sum  of  money,  having  entered  into 
a  composition  with  his  creditors  in  the  year 
1828;  and  that  it  would  therefore  be 
impracticable  to  conclude  any  agreement 
founded  upon  the  memorandum  of  the  20th 
of  July  1827,  determined  to  put  an  end  to 
it,  and  commenced  in  Sept.  1828  carrying 
into  execution  the  works  at  Seaham. 

The  bill  stated,  that  the  harbour  was 
nearly  completed ;  and  submitted,  that  upon 
its  completion,  the  plaintiff  would  be  enti- 
tled to  the  benefit  of  the  agreement  of  the 
26th  of  July,  upon  his  fulfilling  the  condi- 
tion thereof;  and  that  he  would  also  be 
entitled  to  a  lease  of  the  land  for  the  build- 
ing of  the  town,  but  that  the  Marquis  had 
already  commenced  building  upon  the  land ; 
and  prayed  to  have  a  specific  performance 
of  the  aforesaid  memoranda  of  agreement, 
and  that  the  Marquis  might  be  restrained 
from  buQding  upon  the  intended  site  of  the 
town,  or  in  the  neighbourhood  thereof,  so 
as  to  compete  with,  or  injure  the  plaintiff 
in  letting  his  intended  houses. 

Shr  Edward  Sugden^  Afr,  Temple^  and 
Mr.  Tud,  for  the  plaintiff. 


The  Attorney  General,  Mr.  Knight,  Mr. 
Spence,  and  Mr.  Hull,  for  the  defendant. 

The  Vice  Chancbllor. — It  is  clear  that 
this  bill  must  be  dismissed,  with  costs.  It  is 
filed  to  compel  the  specific  performance  of 
the  memoranda  of  agreement  dated  the 
6th  of  October  1826,  the  additional  clauses 
thereto  of  the  30th  of  March  1827,  or  so 
much  thereof  as  are  not  revoked  by  the 
agreement  of  the  26th  of  July  1827;  and 
also  the  specific  performance  of  this  last 
agreement. 

The  first  document  of  the  6th  of  October 
is  headed,  '*  Memoranda  of  agreement,  on 
the  basis  of  which  the  Marquis  of  London- 
derry will  grant  to  Mr.  Alexander  Robert- 
son a  lease  of  land,  sufficient  in  quantity 
on  which  to  erect  and  build  the  proposed 
harbour  and  town  of  Sealiam."  There  is  a 
reference  in  this  agreement  to  a  plan,  but 
there  is  no  proof  that  any  plan  was  furnish- 
ed ;  and  the  latter  clause  is  express,  that 
this  memorandum  was  only  preliminary  to 
the  preparation  of  a  more  formal  instru- 
ment, when  Robertson  should  have  obtained 
proper  sureties;  it  is  only  preliminary  to 
something  else,  which  unless  it  were  done, 
no  agreement  could  exist,  that  one  party 
could  call  upon  another  to  perform. 

The  memorandum  of  agreement,  dated  the 
30th  of  March  1 827,  speaks  of  three  build- 
ing leases  of  parts  of  the  property,  marked 
upon  the  plan  1,  2,  and  3,  but  no  plan  cor- 
responding with  this  has  been  pro<luced  ; 
but  even  if  there  had  been,  there  is  nothing 
to  shew  the  data  on  which  the  leases  were  to 
be  framed:  it  is  merely  provided,  that  three 
agreements  for  leases  were  to  be  prepared 
with  due  dispatch.  Taking  all  these  things 
together,  it  is  plain,  that  these  instruments 
were  merely  as  a  preliminary  foundation 
for  some  future  agreement,  which  yet  re- 
mained to  be  reduced  into  form,  and  when 
reduced  into  form,  it  would  then  appear 
what  those  leases  were  to  be. 

The  agreement  of  the  26th  of  July  says, 
"  That  the  agreements  for  the  leases  named 
in  a  memorandum  for  an  agreement  be- 
tween the  Marquis  and  Robertson,  should 
be  granted  to  four  trustees,  to  effect  the 
building  of  the  harbour  at  Seaham,  upon 
such  terms  and  in  such  mode  as  shall  be 
agreed  upon,  and  shall  become  the  subject  of 
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a  fbrmal  trust  deed."  Therefore,  this  memo- 
randum is  still  prospective  of  a  trust  deed, 
which  was  to  be  framed  upon  terms  which 
then  remained  to  be  agreed  upon — **  as  shall 
be  agreed  upon." 

In  the  clauses  which  follow,  it  is  pro- 
vided, that  after  the  harbour  shall  have 
been  built,  Robertson  is  not  to  be  put  into 
possession  of  any  of  the  profits,  until  he  has 
paid  or  secured  to  be  paid,  the  monies  that 
may  have  been  raised  to  complete  the  works; 
and  he  is  to  have  one  year's  notice,  to  ena- 
ble him  to  give  security  and  enter  into  a 
legal  agreement ;  therefore,  this  looks  to  a 
state  of  things  yet  future,  and  shews  that 
there  was  to  be  a  future  agreement,  previ- 
ously to  grantine  the  leases;  and  that  it 
was  contemplated  that  Robertson  might  be 
in  such  a  situation,  as  not  to  be  able  to 
enter  even  into  a  preliminary  agreement. 
Nothing  can  be  more  incomplete. 


As  to  the  town,  re^^eeting  the  buOding 
of  which  it  is  said,  that  the  former,  agree* 
ments  are  confirmed  by  this  last,  we  urt 
nowhere  told  how  it  is  to  be  built ;  there 
is  no  description,  no  plan  furnished,  and  of 
which  the  Marquis  has  approved ;  and  it  ia 
manifest,  there  can  be  no  lease  granted  of 
a  subject  so  new,  as  the  formation  of  a  new 
town,  unless  data  be  furnished  fi'om  which 
leases  are  to  be  constructed,  which  has  not 
been  done.  It  does  not  appear,  whether  this 
was  a  valuable  contract. 

On  many  grounds,  therefore,  these  in« 
struments  do  not  furnish  any  specific  agree- 
ment on  which  the  Court  can  act.  Upon  the 
face  of  all  these  papers,  taken  together,  they 
were  only  preliminary ;  and  the  ^aintiff  had 
no  right  whatever  to  file  this  bill, 
must  be  dismissed  with  costs. 


END  OF  HILAEY  TERM,  18SS. 
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v.c. 

Mar.  18 
^g^ — Inieresi  on. 

A  testator  bequeaths  a  legacy  to  his 
daughter^  and  deoises  to  his  son  after  the 
death  of  his  wife  certain  real  property 
charged  with  the  payment  of  the  legacy  : — 
The  legacy  held  to  carry  interest  from  the 
endof  one  year  afUt  the  death  of  the  tes^ 
tator. 

WiUiam  Beeton,  by  his  wiU,  dated  the 

26tb  of  April  1809,  among  other  things 

derised  as  follows : — **  I  give  and  bequeath 

onto  my  daughter  Elisabeth,  the  wife  of 

lobn  Dnge,  of  Stilton,  the  snm  of  800/. ; 

ind  I  give,  devise,  and  bequeath,  all  and 

lingular,  my  messuage,  tenement,  or  public- 

houe,  known  by  the  name  or  sign  of  the 

Wheat  Sheaf,  and  aho  aU  that  yard,  gar« 

tei,  or  dose,  situate  and  being  in  Stilton 

s&resaid,  and  now  in  my  own  oecupation, 

and  all  other  my  real  md  personal  estate 

whataoerer  and  wheresoever,  and  of  what 

liUiBe  or  kind  soever,  the  same  shall  or 

nsy  consist,  at  the  time  of  my  decease,  unto 

my  desr  wife,  Ann  Beeton,  during  the  term 

of  her  natural  life ;  and  immediately  after 

her  decease,  I  give,  devise,  and  bequeath, 


my  said  messusge,  tenement,  or  pubh'c- 
house,  yard,  garden,  and  close,  with  their 
and  every  of  their  appurtenances,  subject  to 
the  payment  of,  and  chargeable  with  the 
legacy  or  sum  of  SOOL,  hereinbefore  given 
to  my  said  daughter,  the  wife  of  the  said 
John  Drage,  unto  my  son  John  Beeton,  his 
heirs  and  assigns  for  ever." 

The  testator  appointed  his  wife  and  son 
executor  and  executrix  of  his  will.  He 
died  in  1817.  On  the  80th  of  December 
1820,  Elisabeth  and  John  Drage  sold  their 
interest  under  the  will  to  the  pfaintiflT;  and 
in  1822,  John  and  Ann  Beeton  mortgaged 
the  public-house  to  the  defendants.  Ann 
Beeton,  the  widow,  died  in  May  1880,  hav- 
ing appointed  the  defendant,  Francis  Bee- 
ton, tier  executrix,  who  thereby  became 
also  the  legal  personal  represenutive  of  the 
testator. 

In  September  1881,  a  bill  was  filed  by 
the  plaintiff,  in  ignorance  of  the  mortgage, 
Mainst  John  and  Elizabeth  Drage,  and 
Iminces  Beeton,  as  personal  representative 
of  the  testator,  raisings  question  whether  the 
legacy  to  John  and  Elizabeth  Drage  carried 
interest  from  the  death  of  Ann  Beeton,  the 
widow,  or  from  the  end  of  a  year  after  the 
tesUtor's  death;  and  a  decree  was  pro- 
nounced, declaring  the  plaintiff  entitled  to 
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interest  from  the  end  of  a  year  after  the 
testator's  death. 

The  present  was  an  amended  bill,  making 
the  mortgagees  parties,  and  seeking  the 
benefit  of  that  decree. 

Sir  Edward  Sugden  and  ilfr.  Wilbraham, 
for  the  plaintiffs,  cited  Davies  v.  Davies  (1). 

Mr,  Knightf  for  the  defendants. 

The  Vice  Chancellor. — Declare  the 
legacy,  with  interest  at  4/.  per  cent,  from  the 
end  of  a  year  after  the  testator's  death, 
chargeable  on  the  real  estate  in  question,  so 
far  as  the  personal  estate  may  be  deficient. 


M 
Mar 


PALIN  0.  HILLS. 


.R.    ") 

Construclion  ofBequeit — Executor* 


Bequest  of  specific  legacies  of  stocky  and  a 
declaration^  t/uUf  in  case  of  the  death  of  any 
oftlic  legatees  in  the  testator's  lifetime^  his 
legacy  shall  go  and  be  paid  to  his  executors 
or  administrators^ 

One  of  the  legatees  dieSf  having  by  her 
mill  appointed  executors,  and  having  made  a 
residuary  bequest  of  her  personal  estate : — 
Heldf  that  the  residuary  legatee  under  the 
will  takes,  and  not  the  executors,  beneficially, 
nor  the  next  of  kin  under  the  Statute  of  Diw' 
tributioum 

John  Mil  ward  duly  made  and  published 
his  last  will  and  testament,  in  writing,  bear- 
ing date  the  6th  day  of  March  1830 ;  and 
thereby,  amongst  other  legacies,  he  gave  and 
bequeathed  to  the  widow  of  Thomas- Brown, 
of  Goswell  -  streeti  oilman,  the  sum  of 
2,000/. ;  and  the  testator  after  giving  by  his 
will,  various  other  legacies,  proceeded  in  the 
words  following — ^that  is  to  say,  "And  I 
do  hereby  declare,  that  the  whole  of  the 
sums  hereinbefore  bequeathed  by  this  my 
will,  are  intended  as  legacies  of  stock  to 
those  amounts,  and  not  as  legacies  in  pounds 
sterling,  and  that  the  same  are  to  be  paid 
in  SL  per  cent,  reduced  annuities,  and  Sk 
per  cent,  consolidated  bank  annuities;  and 
I  direct,  that  in  case  the  amount  of  the  said 
stocks  or  funds  in  the  5L  per  cent,  consoli- 
dated bank  anniiities,  and  in  the  SL  per 

(1)  Dsniers  Ezoh.  Rep.  84. 


cent,  reduced  annuities,  which  slu 
standing  in  my  name  in  the  books  < 
governor  and  company  of  the  Bank  of 
land,  at  the  time  of  my  decease,  shall 
sufficient  to  discharge  the  whole  of  tfa 
legacies,  then  the  deficiency  shall  be 
good  out  of  the  residue  of  my  peraoi 
tate  and  effects  at  the  current  price  < 
said  stocks  or  funds  at  the  day  of  in 
cease  ;  and  I  also  further  direct,  that 
said  legacies  shall  be  paid  and  disci 
within  ten  months  next  after  my  de< 
and  in  case  of  the  death  of  any  or  eit 
the  legatees  hereinbefore  named  in  m 
time,  I  direct  that  the  legacy  given 
legatee  so  dying  in  my  lifetime,  shall  ( 
be  paid  to  his  or  her  executors  or  adi 
trators." 

Sarah  Brown,  who  was  the  perso 
scribed  in  the  will  as  the  widow  of  Tl 
Brown,  of  Goswell-street,  oilman,  an 
legatee  named  in  the  will,  duly  mad 
will,  bearing  date  the  19th  day  of 
1 830,  by  which  she  gave  the  residue  < 
personal  estate  to  A.  B,  and  she  app< 
Mr.  Edmund  Hills  and  Mr.  Burrowi 
of  the  defendants,  the  executors  of  her 
and  departed  this  life  the  SOth  of  July 
in  the  lifetime  of  the  testator,  John  Mil 

John  Milward,  the  testator,  died  i 
month  of  September  of  the  same  year 
the  executors  named  in  his  will  duly  p 
the  will,  and  they  purchased  and  transi 
into  the  names  of  the  defendants,  HiU 
Burrows,  the  executors  of  the  will  of 
Sarah  Brown,  the  sum  of  1000/.  d< 
cent,  consols,  and  the  sum  of  1000/.  3 
cent,  reduced  bank  annuities ;  and  thf 
sent  bill  was  filed  by  the  plaintiffs,  pr 
that  it  might  be  declared,  that  the  e: 
tors  of  Mrs.  Brown  were  trustees  c 
stock  in  question,  for  the  residuary  le 
under  her  will. 

The  only  question  that  arose,  was  o 
construction  of  Mr.  John  Milward's 
whether  the  executors  or  administrati 
the  legatee  took  beneficially  in  that  cli 
ter,  in  the  event  which  had  happem 
the  death  of  Mrs.  Brown,  the  legatee,! 
testator's  lifetime ;  or  whether  they 
only  as  trustees  for  her  residuary  Iq 
or  for  her  next  of  kin. 

Mr.  Bickersteth  and  Mr.  Jacobs  ic 
residuary  legatees. 
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Mr.  /.  RMMtellt  for  the  next  of  kin. 
Mr.  PmberUm  and  Mr.  Fiaikgr,  for  the 
euoiUNrB. 

Tbe  fi>Ilowiiig  caaei  were  cited  in  the 
eoone  of  the  argmnent : — 


▼.  Ahboi,  8  Bro.  C.C.  224. 
£wfu  V.  Ckmriet,  1  Anst.  128. 
Lmg  V.  Blackalk  8  Ves.  486. 
hkt  V.  Siramge,  6  Madd.  159. 
Collkr  T.  Sqwre,  8  Rass.  467. 
meg  V.  Copik,  8  Atk.  573. 
Eipieg  ▼.  Waiermorth.  7  Ves.  425. 

The  Mastxa  of  tbb  Rolls. — In  this 
John  Milward,  the  testator,  gives  le« 
gicies  to  different  persons  whom  he  namesi 
and  inserts  a  direction  in  his  will,  to  the 
tSteu  that  if  any  of  the  legatees  die  in 
Ut  lifetime,  then,  that  the  legacy  of  the 
legstee  so  dying  shall  be  paid  to  his  or  her 
eucotors  or  sidministrators.     It  is  plain, 
therefore,  that  the  executors  take  the  legacy 
of  Mrs.  Brown,  in  the  event  (which  has 
happened)  of  her   death  in  the   testator's 
liietine.    And  the  only  question  to  be  de- 
ckled is,  whether  it  can  be  considered,  that 
tbe  executors  take  the  legacy  for  their  own 
benefit,  or  for  the  benefit  of  other  persons. 
The  only  motive  for  alienating  a  legacy 
from  the  person  to  whom  it  is  given,  in  case 
of  die  d^th  of  the  legatee  in  the  lifetime 
of  die  testator,  so  as  to  preserve  it  from 
must  be  the  motive  which  influ- 
testators  in  giving  legacies  at  all — 
Bsmely,  the  motive  of  bounty  and  kindness 
to  the  legatee.     It  never  can  be  the  inten- 
tion of  a  testator,  that  a  legacy  given  out 
of  these  motives,  of  bounty  and  kindness  to 
the  legstee,  upon  the  death  of  the  legatee 
is  tbe  lifetime  of  the  testator,  should  go  to 
the  executors  or  administrators  of  the  lega- 
tee, out  of  similar  motives — for  the  execu- 
tors or  administrators  of  the  legatee  might 
be  entire  strangers  to  the  legatee  herself; 
lod  it  cannot  be  held,  that  the  executors 
take  beneficially  under  this  bequest. 

Another  question  arises,  whether  the  le- 
gacy is  held  by  the  executors  in  trust  for 
the  next  of  kin  of  the  legatee,  or  for  her 
Riidttary  legatees.  Now,  the  same  reason- 
ing applies  to  this  question  as  to  the  pre- 
ceding—viz.  that  the  testator's  motive  is 
that  of  bounty  and  kindness  to  the  legatee. 
The  next  of  km  are  not  necessarily  objects 


of  bounty  and  kindness,  and  may  be  entire 
strangers  to  her ;  consequently,  the  residuary 
legatees  named  in  her  will,  who  are  the 
objects  of  the  bounty  and  kindness  of  the 
legatee,  take  the  legacy  beneficially. 


R.     > 

il  28.  S 


ROWLEY  V,  ADAMS  AND  OTHERS. 


M 
April 

Witness — Practice  —  Re'Cxaminatian  of 
Witness  after  the  hearing. 

The  Court  will^  on  special  circumstances^ 
order  a  wtiness,  wfio  has  bren  examined  as  a 
niiness  in  the  cause  before  the  examiner^  to 
be  examined  after  the  hearings  before  the 
Master  on  the  same  matter,  where  it  is  essen- 
tialfor  the  purposes  of  justice ;  but  the  cir- 
cumstances  must  be  very  special. 

This  was  a  petition  presented  by  the 
plaintiffs;  from  which  it  appeared  that 
Henry  Wyatt,  the  testator,  and  his  son, 
Henry  Earley  Wyatt,  were,  previously  to 
January  1825,  partners  in  a  brewery;  the 
testator  being  entitled  to  three- fourths  of 
the  profits  of  the  business,  and  H.  £. 
Wyatt  to  the  remaining  one-fourth.  On 
the  Ist  of  January  1825,  George  Wyatt, 
another  son,  was  taken  into  partnership, 
and  articles  of  partnership  were  executed 
by  the  two  old  partners  and  the  new  part- 
ner, declaring  '*  that  the  plant,  utensils, 
live  and  dead  stock,  and  other  effects, 
then  belonging  to  and  employed  in  the 
said  business,  which  had  been  valued 
at  63,676/.,  (exclusive  of  the  malt,  ale, 
beer,  and  debts,  which  were  to  belong 
to  the  preceding  partnership,  and  also  ex- 
dusiveof  the  sum  of  48,915^  5s,  \0d,,  the 
amount  of  surplus  money  due  from  the 
said  business,  and  belonging  to  the  testator, 
Henry  Wyatt,)"  and  the  sum  of  8,129/. 
I6s.  \0d.,  the  amount  of  surplus  money 
due  from  the  said  business,  and  which  sums 
belonging  to  Henry  Earley  Wyatt,  were 
to  be  left  in  the  business,  to  form  a  capital ; 
and  the  articles  afterwards  provided,  that 
Henry  Wyatt  should  receive  interest  on 
the  sum  which  was  declared  to  be  the 
amount  of  his  capital.  The  petition  then 
stated,  that  the  testator,  by  his  will,  dated 
in  June  1826,  gave  to  the  plaintiffs,  who 
were  infants,  legacies  of  12,000/.  a  piece 
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after  the  death  of  their  parentt,  and  charged 
them  in  the  first  instance,  "on  his  sur- 
plus pecuniary  capital,  which  he  should 
have  in  the  business  at  his  death."  The 
legacies  were  also  charged  on  all  his  other 
property  of  every  description;  and  he  ap- 
pointed the  defendants,  Adams,  and  Marks, 
his  executors. 

The  testator  died  in  July  18JS6,  and  the 
executors  carried  on  the  business  after  his 
death,  in  conjunction  with  the  other  part- 
ners. On  the  Ist  of  January  1828,  Henry 
Earley  Wyatt  retired,  in  favour  of  George 
Wyatt,  receiving  HOfiOOL  for  his  share  of 
the  goodwill  and  stock  of  the  partnership ; 
and  a  deed  was  then  executed,  by  which 
the  executors  assented  to  the  arrangement, 
and  declared  "that  the  sum  of  48,915/. 
5$,  lOd.,  inserted  in  the  articles  of  co-part« 
nership,  was  a  false  and  erroneous  sum, 
and  was  inserted  in  the  indenture  of  Janu- 
ary 1825,  by  the  said  Henry  Wyatt,  and 
that  no  account  was  made  out  thereof;" 
and  the  executors  released  H.  E.  Wyatt 
from  all  actions,  claims,  and  demands, 
which  they,  as  such  executors,  could  have 
in  respect  of  any  surplus  capital  sum  or 
sums  of  money,  due  or  owing  from  the  co- 
partnership ;  and  Samuel  Adams,  and  Ed- 
mund Marks,  and  George  Wyatt,  thereby 
severally  declared  and  acknowledged,  that 
the  sum  of  63,676/.  4^.  Id,  in  the  articles 
of  partnership  mentioned  as  the  value  of 
the  plant,  stock,  and  effects  therein  men- 
tioned, was  a  false  and  erroneous  sum,  and 
surpassed  the  actual  value  of  the  same,  and 
that  no  valuation  was  in  fact  made  thereof, 
and  that  that  sum  was  erroneously  inserted, 
or  caused  to  be  inserted,  in  the  indenture, 
by  Henry  Wyatt;  and  that  the  sum  of 
48,915/.  5«.  10 J.,  in  the  same  indentures 
stated  as  the  amount  of  the  surplus  money 
or  capital  due  to  Henry  Wyatt,  was  also  an 
erroneous  sum,  and  greatly  surpassed  the 
amount  of  his  surplus  pecuniary  capital 
therein,  and  that  no  account  was  made  there- 
of, and  that  the  same  was  in  like  manner 
erroneously  inserted,  or  caused  to  be  insert- 
ed, in  the  indenture,  by  Henry  Wyatt. 

On  the  3rd  day  of  January  1831,  the 
petitioners  filed  a  bill  in  this  court,  against 
the  executors  of  Henry  Wyatt's  will,  and 
the  persons  interested  in  the  partnership ; 
stating  the  circumstances,  and  charging  that 
the  deed  of  the  1st  of  January  1828,  was 


executed  without  any  acoounti  bd 
that  the  executors  had  negleetec 
various  parts  of  Henry  Wyatt'i 
estate ;  and  praying  for  an  acooi 
testator's  personal  estate  receive 
executors,  and  that  their  twoJega 
be  raised  and  invested  purauai 
trusts  of  the  will,  and  that  an  acoo 
be  taken  of  the  dealings  and  tnau 
the  partnership,  and  of  the  aurp 
niary  capital  of  the  testator  in  the 
and  that,  in  taking  such  aooooi 
might  be  given  to  the  testator's  < 
the  sum  of  48,915/.  5s.  lOd.;Bi 
might  be  declared  the  same  waa  .a 
to  the  testator  from  the  partners! 
charge  thereon,  at  the  testator's  d 

The  executors,  by  their  answer, 
that  no  accounts  were  taken  pre 
the  execution  of  the  deed  of  Jano 
but  insisted,  that  the  testator  had  r 
capital  at  the  date  of  the  articles, 
the  sum  of  48,915/.  5s.  lOi/.,  vi 
ous  and  imaginary. 

By  the  decree  made  at  the  Ro 
referred  to  the  Master  to  inquire 
48,915/.  was,  on  the  1st  of  Janw 
tlie  amount  of  the  surplus  money 
owing  from  the  brewery  busines 
pleadings  mentioned  as  belongin 
said  Henry  Wyatt,  or  any,  and  vi 
sum  ;  and  an  inquiry  was  directed 
tain  what  was,  at  Henry  Wyatt's  < 
amount  of  surplus  money  due 
business,  and  belonging  to  the  said 

The  petition  then  stated,  that  i 
tifis  had,  previously  to  the  hearing 
before  the  examiner,  the  articles  ol 
nership  on  which  they  relied,  and 
amined  John  Nicoll,  die  confiden 
in  the  brewery,  who  proved  that 
were  regularly  made  out  by  him,  \ 
controul  and  superintendence  o 
Earley  Wyatt,  previously  to  and 
to  the  formation  of  the  partnersh 
accounts  were  checked  by  Nicoll, 
entered  in  a  book,  which  was  s 
Henry  Wyatt  and  Henry  Earle] 
and  that  there  appeared  on  the  fac 
accounts  a  surplus  capital,  to  th< 
stated  in  the  articles ;  but  tliat  t1 
oners  were  then  advised  that  the 
were  bound  by  the  said  articles,  a 
fore  they  did  not  enter  mto  the  p 
or  details  of  the  accounts. 
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Tbe  petftioiien  had  carried  in  before  the 

Maicer,  a  atate  of  &cta  under  the  dt^ 
m,  JDUMiDgi  that  the  sam  stated  in  the 
■tida  was  the  correct  amount  of  surplus 
optil  belonging  to  the  testator,  and  sup- 
ported it  by  an  affidavit  of  Nicoll,  in  which 
MSUted  folly  the  particulars  of  which  the 
■mof  48p915/.  was  composed,  and  detailed 
farioos  facts  and  circumstances,  tending,  as 
d»  petitioners  believed,  clearly  to  establish 
Alt  that  aum  was  not  imaginary,  but  the 
itnlt  of  accounts  made  out  with  great  la- 
kar  by  H.  E.  Wyatt,  and  signed  both  by 
Um  snd  his  father. 

The  petition  then  stated,  that  the  affida- 
vit, snd  aho  a  further  affidavit  made  by 
Nicoll,  were  read  without  objection  before 
tbe  Master,  who  directed  a  vitd  voce  exa- 
BUDstion  of  Nicoll,  when,  for  the  first  time, 
k  wu  objected  by  Henry  Earley  Wyatt 
wad  the  executors,  that  Nicoll  had  been 
essmtned  before  the  hearing,  as  a  witness, 
tod,  upon  that  objection  being  taken,  the 
Msiter  considered  he  could  not  receive  the 
sIBdsvits,  nor  examine  Nicoll  vhd  voce, 
Tbe  petition  prayed  that,  in  prosecuting 
the  mqniries  directed  by  the  decree,  the 
Master  might  receive  in  evidence  NicoIFs 
two  affidavits,  and  such  further  evidence  of 
Nieolt,  either  by  affidavit,  interrogatories, 
OTfistf  voce  examination,  as  he  should  think 
fit. 

It  was  proved,  that  Nicoll  was  the  most 
fikely  person  to  give  information  on  the 
mbyeet  of  the  accounts,  and  that  in  all  pro- 
hsbility  he  was  the  only  person  who  could 
give  any  direct  testimony  on  the  matter. 

Jfr.  Pemberton  and  Jifr.  Jacob,  for  tiie 
pedtioners. — Previously  to  the  hearing,  the 
pUntiflTs  rested  their  case  on  the  deed,  con- 
lidering  the  parties  had  bound  themselves 
to  the  sum  there  stated  under  hand  and 
leal;  and  aa  the  defendants  had  entered 
into  no  evidence  to  impeach  the  deed,  it 
Wit  conceived  unnecessary  to  do  more  than 
to  prove  the  deedt  and  that  the  sum  there 
meononed  was  not  imaginary,  but  was  the 
result  of  accounts  settled  and  signed  by  the 
ptrtiefl.  The  decree,  however,  most  un- 
expectedly directed  an  inquiry,  notwith- 
itnding  the  deed ;  and  it  had  become  ne- 
eeisary  to  go  much  more  into  detail,  to 
prove  that  the  accounts  were  not  only  made 
oQt,  but  to  shew  the  particulars  of  which 
the  sum.  stated  as  the  balance  due  to  Henry 
Kkw  Scries,  n. — Chang. 


Wyatt  on  taking  the  accounts  of  the  pnit- 
nership,  was  composed,  and  that  the  par- 
ties had  afterwards  acted  on  the  basis  of 
that  account,  and  allowed  interest  on  the 
sum  in  question.  Nicoll  is  the  only  per- 
son who  can  give  this  evidence ;  and  it  w 
necessary  for  the  purposes  of  justice,  that 
this  further  testimony  should  be  received, 
otherwise  the  matter  would  come  back  to 
the  Court  with  no  further  evidence  than 
there  was  before.  It  is  admitted,  the  appli- 
cation is  against  the  ordinary  practice ; 
but  the  Court  has  authority  to  make  the 
order,  if  it  thinks  it  necessary — Vaughan 
v.  Lloyd  {\). 

Mr,  Bickerstcth,  Mr,  K,  Parker,  Mr, 
Thomai  Parker,  and  Mr,  Wigram,  opposed 
the  petition,  on  behalf  of  the  executors  and 
H.  E.  Wyatt. — The  present  application  is 
against  all  practice  and  precedent,  and  will 
have  the  effect  (if  granted)  of  giving  the 
plaintiffs  an  opportunity  of  bolstering  up 
a  case,  which  failed  at  the  hearing.  Tliu 
plaintiffs  know  where  the  evidence  then 
read  was  defective,  and  where  the  shoe 
pinches  ;  and  they  make  this  application  in 
order  to  remedy  it.  The  only  order  that 
can  be  made  is  for  the  examination  of 
Nicoll  to  points  to  which  he  has  not  al- 
ready been  examined — if  the  Court  con- 
siders them  entitled  even  to  that.  No  case 
has  been  cited,  or  can  be  found,  where 
such  an  order  as  that  sought  for,  has  been 
made.  The  result  of  the  cases  is,  that  any 
fresh  examination  must  be  on  interroga- 
tories, and  only  on  points  as  to  which  the 
witness  has  not  before  been  examined. 

The  Master  of  the  Rolls. — I  am  much 
disposed  to  direct  the  examination  of  Nicoll 
before  the  Master  etrri  voce,  and  to  reject 
the  affidavits,  as  I  cannot  permit  the  affi- 
davits to  be  used  as  against  trustees.  The 
rule  of  this  court  is  extremely  well  settled, 
that  a  witness  who  has  once  been  examined 
cannot  be  re-examined ;  for  it  would  be 
dangerous  to  permit  a  witness  to  have  an 
opportunity  of  amending  his  testimony; 
and  as  a  general-  rule  the  Court  will  not 
make  such  an  order,  without  inserting  a 
clause,  that  the  witness  shall  not  be  again 
examined  to  the  same  points  which  he  has 
before  deposed  to.    But  though  this  is  the 

(1)  1  Cox,  312. 


.  v; 


i^Ii  IS  C^hSCFBY 
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'f*.  ^.  ;  _i  ::^..-;:  :i.-a  LiAi  i.i*:-i  >ce::.i- 
v*.  •-ii:      V.:,  .zr,r,  ■':■*  caje  :'_*:  ^xs  ;e»i 


i^fmftdut^t  Pftftrenct — Bankrupt — .V«/- 

h*fti%  tdAfMltd  htj  a  tradtr  before  a  com* 
mi»$t//n  oj  fjufikfupl  has  iuued  against  kimt 
fof  I  hi:  f/Ufjf//$e  of  tesiin/f  kU  freehold  and 
^t^nsahtld  tstaUs  m  trustees,  in  trust  to  sell 
vnd  jtay  dehti,  and  suhject  thereto  in  trust 
for  htmseff  do  not  amount  to  an  act  of  hank- 
fup/t:ff,  mthfmt  circumstancei^  on  the  face  of 
f  A«  dreds  m  dehors  the  deeds,  shewing  an  in- 
^ffition  to  drfcat  the  rights  of  general  ere* 
iiht9S,  or  to  giee  a  fraudulent  preference; 
nnd  ifsdilors  taking  interests  in  the  pro- 
pffty  so  vested  in  trustees,  byway  ofassign^ 
mrntjium  the  trustees,  and  before  tlte  bank- 
fttldty  iif  I  he  tiadcr,  by  way  of  security  for 
fhrit  dfMS,  have  a  Mjteci/ic  lien  under  such 
uttigHnirnt,  whiih  is  valid  against  the  assign 
fins  untUr  the  commission. 

The  rule  if  practice,  that  the  objection  to 
Ute  bill  fur  mull'fnriousncss,  cannot  be  made 
u9  //if  hntriitg,  is  not  a  rule  to  bind  the 
t  'intf  ft  hut  only  aftplies  as  between  the  parties 
lit  ihv  HHli. 

t^miiiii'l  diurrliilU  who  in  and  previously 
III  lliii  vi'<ii  lHV(i|  und  until  hia  bankruptcy, 
iiiiitiMi  iMt  till*  buHinrNii  of  an  attorney  and 
MiliiMliM.  Hi  Prdiliii^lon,  in  the  county  of 
OsliMili  III  ihal  yi'nr  pro|Huifd  and  agreed 
III  uiiiKi*  and  i*xri*uto  certain  instruments, 
hriUM  iho  indi*uUiri*«of  July  K'i:tfi>,l>y  which 
\\w  y^WixWx  i^iut  of  hisi  |>ro}H*rty,  includ- 
lll^  hinh  l\rrhold  and  leasehold  estates, 
\^i««  \\\  h%'\'ou\e  \e!((ed  in  ivrtain  trustees, 


i:r  =u  aarpoMS  in  tboiemkiii 
zjsud  i^ad  accordingly,  ia  fii 
'".:%.-  Hi  r^iiTcni,  certain  indeDhn 
«.:ii  ic  T«I«aae  and  anisnon 
Liz*  T«^«!c^Tcly  the  17th  anl 
ZL  :^T  :s£i,  were  dnlymiAi 
:\LZA'l.'  zj  ijid  bciweea  SiDUR 
::'  L:«£  rce  part,  aad  the  ^ 
Cz  iTiJi^  asd  Junes  Jaiuii 
i»iitzd^:3.  of  the  other  put; 
:z%Uiz^i  of  rckate  and  anig 
r£c.:.r^  :lit  the  saidSamudC 
i<4^:Ii  tli:  all  his  freehold  I 
c<:-i:f5  **-cu!l  be  vested  intl 
Es::ixz:'^  Churchill  and  * 
upc-  lie  truits  therein  lOjMi 
« :  in^ssevi.  ihai,  for  the  conridi 
in  nifc::oced,  the  said  Sam 
grir.tcd,  bargained,  sold,  sod 
the  said  Benjamia  Churchi 
James,  and  to  their  heirs, 
suages,  tenements,  and  other  I 
situate  in  the  county  of  Ox 
which  the  said  Samuel  Churc 
or  entitled  for  any  estate  of 
all  the  appurtenances  therec 
same,  with  the  appurtenanc 
the  incumbrances  affecting  t 
ditainents  or  any  part  therec 
the  use  of  the  said  Benjamir 
James  James,  their  heirs  anc 
the  trusts  thereinafter  declar 
cerning  the  same  ;  and  it  wa 
witnessed,  that,  for  the  non 
ation  therein  mentioned,  thi 
Churchill  granted,  bargainee 
signed  unto  the  said  Benja 
and  James  James,  their  execi 
trators,  and  assigns,  all  the  1 
suages,  lands,  tenements,  ai 
ditaments,  of  or  to  which  th 
Churchill  was  possessed  or 
leases  from  the  dean  and  ca 
sor,  and  the  dean  and  car 
Church,  in  Oxford,  or  oth 
ever,  with  the  appurtenances 
ject  to  the  incumbrances  afie 
premises,  or  any  part  the 
said  Benjamin  Churchill  and 
their  executors,  administn 
signs,  for  and  during  the  r 
dues  of  the  terms  therein 
unexpired,  upon  the  trust 
declared  of  and  concerning 
was  to  say,  upon  trust,  anJ 


EASTER  TERM,  1833. 


147 


ijamin  Churcliill  and  James 
nnrivor  of  them,  his  heirs, 
oistntors,  or  assigns^should, 
tber  direction  from  the  said 
in,  hn  heirs,  executors,  ad- 
aasigns,  sell  and  dispose 
ler  altogether  or  in  lots,  and 
D  or  by  private  contract,  or 
auction  and  partly  byprivate 
!  time  or  times,  and  for  such 
I  the  said  trustees  or  trus- 
!ir  discretion,  think  proper ; 
Charchill  thereby  also  de- 
ed, that  the  said  trustees 
It,  until  the  sale  of  the  said 
sehold  estates,  without  any 

I  from  the  said  S.  Churehill, 
tors,  administrators,  or  as- 
te  rents,  issues,  and  profits 
ise  any  sum  or  sums  by 
if,  or  of  any  part  or  parts 
laid  and  might  renew  the 
d  premises  thereby  assign- 
liereor,and  that  the  interest 
eh  renewed  leases  should 
*  same  trusts  as  were  there- 
and  concerning  the  sub- 

the  same  premises ;  and 
inrchill  thereby  declared, 
atees  should,  for  the  pur- 
or  any  of  them,  enter  into 
lecessary  agreements,  acts, 
aces,  assignments,  mort- 
instruments,  and  that  the 
i  binding  on  the  said  S. 
lira,  executors,  administra- 
I,  and  all  persons  claiming 
hem,  as  fully  sind  effec- 

or  they  had  concurred 
Y  parties  thereto;  and  it 
t>ngst  other  things,  further 
ired,  that  the  trust  for  or 
hereinbefore  given  to  the 
9uld  not  cease  or  become 

impaired,  by  reason  of 
lii^,  in  the  first  place,  on 

II  or  any  part  of  the  money 
levied  or  raised  by  virtue 

bresaid,  but  that,  on  the 
rust  for  or  power  of  sale 
in  iVill  force  and  effect, 
should  have  been  so  bor- 
,-so  as  to  enable  the  said 
lurvivor  of  them,  his  heirs 
iSme  or  times  afterwards,  to 


sell  or  dispose  of  •  sufficient  part  of  the  said 
hereditaments,  and  thereby  to  pay  off  and 
discharge  the  money  which  should  or  might 
have  been  by  them  previously  borrowed  on 
mortgage,  as  therein  mentioned;  and  it 
was  thereby  declared,  that  the  receipts  of 
the  trustees  should  be  a  good  discharge  to 
any  mortgagee  or  purchaser.  And  the  said 
Samuel  Churchill  thereby  declared,  that 
the  said  tmsteea  or  trustee  shoidd  stand 
possessed  of  or  interested  in  the  monies 
which  should  arise  from  any  sale  or  mort- 
gage of  the  said  hereditaments  and  pre- 
mises, or  of  any  part  thereof,  in  crast  for 
such  purposes  as  the  said  Samuel  Churchill 
should  by  any  deed  or  writing  nnder  his 
hand  direct,  and  in  default  of  and  until 
such  direction,  in  trust  for  the  said  S. 
Churchill,  his  heirs,  executors,  administra- 
tors and  assigns. 

It  appeared  that  Samuel  Churchill  had 
been  in  difficulties  for  some  time  before 
the  deeds  of  July  1826  were  executed,  and 
though  he  was  possessed  of  considerable 
property,  yet  he  waa  unable  to  meet 
the  demands  of  his  creditors,  and  had 
committed  various  acts  of  bankruptcy,  at 
different  times  since  the  year  1824,  and 
previous  to  the  execution  of  those  deeds; 
and  that  he  was  in  insolvent  circumstances 
at  the  time  those  deeds  were  executed ;  and 
that  Benjamin  Churchill,  one  of  the  trus- 
tees under  those  deeds,  was  aware  of  tlie 
state  of  Samuel  Churchiirs  aflfkirs. 

On  the  25th  of  March  1827,  a  commis- 
sion of  bankrupt  was  awarded  and  issued 
against  Samuel  Churchill,  and  he  was  then 
duly  found  and  declared  bankrupt,  and  a 
bargain  and  sale  of  all  his  estate  and  effects, 
real  and  personal,  was  duly  made  and  exe- 
cuted to  George  North  Robinson  and 
Thomas  Greenwood,  the  assignees  chosen 
under  thst  commission. 

In  January  1 828,  Mrs.  Kesia  Greenwood 
and  Emma  Greenwood,  the  plaintiffs  in  the 
cause,  filed  their  bill  in  this  court  against 
the  trustees  of  the  indenturesof  July  1826, 
and  Robinson  and  Greenwood,  the  assignees 
of  Samuel  Churchill,  the  bankrupt,  claim- 
ing a  lien  on  the  bankrupt's  freehold  and 
leasehold  estates  comprised  in  the  deeds  of 
July  1826,  and  praying  relief. 

In  November  1830  Robinson  and  Green- 
wood, the  assignees  of  Samuel  Churchiirs 
estate,  filed  a  crosa  bill  in  this  court  against 
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U  and  kasehold  estatet.  conveyed 
nigned  by  the  indenturet  of  July 
pqNMi  considenlion  ibat  the  plaintiflT 

acknowledge  latisfaction  on  her 
eot ;  and  that  such  satisfaction  had 
■teffed  up  accordingly, — it  was  wit* 
,thal  in  consideration  of  the  premisesi 
niciilarly  in  consideration  of  the  ac- 
dgment  of  satisfaction  on  the  judg* 
Senjamin  Churchill  and  James,  at  the 
:  and  by  the  direction  of  Samuel 
liU^  and  also  Samuel  Churchill,  sub- 
•i^  charged  all  and  singular  the 
1  and  leasehold  lands  and  tenements 
rcditaments  situate  in  the  county  of 
,  or  elsewhere,  (wbichi  by  the  inden- 
f  July  I8269  were  conveyed  and  as- 
,to  Benjamin  Churchill  and  James, 
aira*  executors,  administrators,  and 
scapectively,  upon  the  trusts  therein 
■[^,)witli  their  appurtenances,  and 
Ilea  to  arise  by  the  sale  thereof,  and 
:aand  profits  thereof  in  the  meantime 
same  should  be  so  sold,  to  and  with 
^ment  to  the  plaintiff,  Mrs.  Green- 
ber  executors,  administrators,  and 
I  of  the  sum  of  2,200/.  and  interest, 
vin  mentioned,  without  any  deduc- 
afaatement  whatsoever, 
ifkctioo  was  duly  entered  up  on  the 
»l  according  to  the  terms  of  the 
ttcioned  deed  shortly  after  the  date 
deed,  but  the  deed  itself  was  not 
id  by  Churchill  and  his  trustees 
e  month  of  February  1827. 
plaintiffs'  bill  prayed  that  the  free- 
Mi  leasehold  premises  comprised  in 
sutures  of  July  1826,  should  he  sold. 
It  the  aums  due  to  the  plaintiffs  under 
▼irtue  of  the  indenture  of  October 
night  be  paid. 

le  suita  came  on  to  be  heard  toge- 
ad  there  were  a  great  number  of  in- 
inoers  parties  to  the  proceedings 
the  two  auits,  and  claiming  to  be 
1  out  of  the  estates  comprised  in 
coturta  of  July  1826,  in  preference 

general  creditors  and  assignees ; 
s  question  to  be  first  settled,  and 
pon  which  the  validity  of  all  the 

mainly  depended,  was,  whether 
nt  deeds  of  July  1826  were  valid 

the  aaaigneet  of  the  bankrupt ;  or 
ir»  under  the  circumstances  of  the 
dact  of  the  bankrupt,  and  his  insoU 


vency  at  the  time  the  deeds  of  July  were 
executed,  they  would  not  be  considered  aa 
executed  with  a  view  to  giving  a  fraudulent 
preference,  and,  therefore,  be  void  as  against 
the  rights  of  the  assignees. 

Mr.  Pemberton  and  JIfr.  Stuart^  for  Mrs. 
Greenwood,  contended,  that  the  deeds 
of  July  1826,  under  which  she  derived 
her  tide,  were  valid  as  against  all  the 
world  ;  and  that  Mrs.  Greenwood,  who 
claimed  under  those  deeds,  without  notice 
of  any  act  of  bankruptcy,  had  a  good  title 
against  the  assignees.  The  only  case  in 
which  deeds  of  assignment  are  void  as 
against  the  assignor*s  creditors,  in  the  event 
of  bankruptcy,  is,  where  the  whole  of  the 
property  is  assigned ;  and  the  principle  on 
which  this  is  grounded  is,  that  the  aasign« 
ment  of  the  whole  property  preventa  the 
trader  from  carrying  on  business :  but  even 
though  a  partial  assignment  could  be  held 
to  constitute  an  act  of  bankruptcy,  atill 
our  case  ia  not  the  worse.  This  is  a  mere 
conveyance  to  a  trtistee,  not  altering  the 
interest  of  Churchill ;  and  a  mere  deed  of 
conveyance  has  never,  in  any  court,  been 
held  to  be  an  act  of  bankruptcy  without  an 
intention  to  withdraw  the  property  from 
the  reach  of  creditors;  and  such  is  the 
nature  of  the  deeds  of  July  1826,  and  no- 
tice of  these  deeds  is  not  notice  of  an  act 
of  bankruptcy.  Boehmi  case,  in  Berney  v. 
Davison  (1)  and  Berney  v.  Vyner  (2),  de- 
cides this  point.  The  only  way,  therefore, 
of  impeaching  these  deeds  is  by  proving  a 
previous  act  of  bankruptcy,  for  the  execu- 
tion of  these  deeds  is  not  sufficient ;  and  it 
has  been  settled,  since  the  case  of  Read  v. 
fVard  (8),  that  if  an  act  of  bankruptcy 
arises  under  the  statute  from  a  fraudulent 
deed,  notice  of  the  deed  without  notice  of 
the  fraud  is  not  sufficient  to  defeat  the 
rights  of  parties  claiming  under  the  deed ; 
and  this  principle  has  been  introduced  into 
the  new  Bankrupt  Act,  6  Geo.  4.  c.  1 6.  s.  8 1  • 
If  a  commission  had  issued  the  day  after 
the  deeds  of  July  1826  were  executed,  the 
property  would  have  gone  to  the  creditors. 
A  conveyance  for  the  benefit  of  particular 
creditors  is  not  of  itself  a  fraud  on  the  ge- 
neral creditors  ;  the  fraud  only  consists  in 
the  wilful  evasion  of  the  effect  of  the  bank- 

(1)  4  Moore,  196 ;  s.c.  1  Brod.  &  Biog.  408. 
(t)  4  Moor«,  Sff ;  s.o.  1  Broi.  &  Bing.  48t. 
(5)  9  £q.  Ca«  Abr.  119» 
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rupt  ltw8 ;  and,  therefore,  in  the  81  st  &  83rd 
sections  of  the  6  Geo.  4.  c.  16.  notice  of  an 
act  of  bankruptcy  within  a  certain  limited 
time,  vis.  two  months,  is  that  which  defeats 
the  rights  of  persons  dealing  with  the  bank- 
rupt ;  and  this  principle  is  recognized  in 
Tucker  V.  Barrow  (4).  If  the  deeds  of  July 
1826  are  not  an  act  of  bankruptcy,  there 
is  nothing  which  can  affect  the  vidtdity  of 
Mrs.  Greenwood's  claim,  which  arises  under 
those  deeds.  She  appears  before  the  Court 
in  the  character  of  a  creditor,  who  has  ob- 
tained a  security  for  her  debt  on  the  real 
property  of  the  debtor,  and  she  may  take 
advantage  of  the  lien  which  her  deed  gives 
her. 

Mr.  Tmneift  for  the  assignees,  argued, 
that  the  only  object  which  could  be  in  the 
contemplation  of  Churchill  in  the  execution 
of  the  deeds  of  July  1826,  must  be  to  give 
a  fraudulent  preference.  In  the  case  of 
Btmey  ▼•  Daviioiif  the  assignor  Boehm 
was  of  great  age  and  very  infirm,  and  his 
only  motive  was  to  have  his  property  di- 
vided. But  in  this  case  there  is  every 
reason  to  suspect  an  improper  motive,  on 
account  of  the  conduct  of  Churchill.  In 
Bemey  v.  Fyner  there  was  no  suggestion  of 
a  fraudulent  preference  being  intended. 
Tucker  v.  Barrow  was  only  a  Nisi  Prius 
decision,  but  it  has  been  expressly  overruled 
in  Bevan  v.iVtiim(5),and  that  case  decides 
that  the  fraudulent  preference  itself  consti- 
tutes the  act  of  bankruptcy,  and,  therefore, 
this  case  cannot  be  within  the  81st  section 
of  the  Bankrupt  Act. 

Mr,  SwanstoHt  also  for  the  assignees. — 
Whatever  might  have  been  the  effect  of 
the  deeds  of  July  1826,  by  themselves, 
there  can  be  no  doubt  that,  as  soon  as  a 
charge  was  created  under  those  deeds,  there 
was,  by  means  of  them,  a  fraudulent  pre- 
ference given  in  favour  of  particular  credi-* 
tors.  There  is  no  doubt  that  the  intention 
of  the  deed  is  to  give  an  advantage  to  cer- 
tain creditors  to  the  injury  of  others :  if  the 
deed  had  contained  recitals  of  the  purpose 
of  the  parties,  it  could  not  stand ;  and  the 
suppression  of  the  intention  cannot  make  it 
valid.  In  Bemev  v.  Daviton  and  Bemey  v. 
Vyner,  the  question  was  not  as  to  the  inten- 
tion of  the  parties,  but  whether  the  cases 

(4)  1  Moo.  ft  Malk.  1S7 ;  i.e.  S  Ctnr.  &  P.  85. 

(5)  9  Biog.  107 ;  B.  c.  10  Ltw  Joorn.  C.P.Trin 


came  within  the  meaning  of  the  Bai 
Act.  The  deed  gives  the  trustees  a 
to  give  fraudulent  preferences,  and  tfa 
itself  is,  therefore,  an  act  of  banki 
and  all  who  claim  nnder  it,  wbethi 
or  Willi  out  notice,  must  give  up  their 
and  Mrs.  Greenwood  cannot  claim  s 
emption  under  the  8l8t  section  of  the 
rupt  Act,  because  the  deed  itself  is  i 
of  bankruptcy.  The  Court  could 
sanction  the  doctrine  contended  for 
other  side,  that  notice  of  an  act  of 
ruptcy  is  not  sufficient  without  no 
the  intention  to  commit  an  act  of 
ruptcy  :  if  such  a  rule  were  to  be  ad 
a  notice  could  never  be  proved,  ai 
that  is  the  principle  contended  for 
other  side.  The  case  of  Read  v. 
stands  in  opposition  to  all  the  other 
The  rule  laid  down  by  all  the  caaei 
that  single  exception,  is,  that  whati 
sufficient  to  put  a  person  on  inqi 
notice. 

3fr,  Pewiherton^  in  reply  as  to  the 
of  July  1826  constituting  of  themse] 
act  of  bankruptcy. — ^There  is  noth 
the  recitals  or  provisions  of  those  di 
shew  any  intention  to  commit  an 
bankruptcy,  or  to  delay  creditors ;  n 
such  an  intention  be  shewn  by  any 
sary  implication.  The  deeds  do  : 
any  way  alter  or  prejudice  the  rig 
creditors.  But  it  is  then  said,  that 
Greenwood,  by  her  subsequent  deei 
obtained  a  fraudulent  preference.  Tl 
difference  between  the  case,  before  an 
the  execution  of  the  deeds,  is,  that 
wards  the  trustees  had  the  power 
what  Churchill  might  himself  have 
if  those  deeds  had  not  been  execc 
viz.  give  a  preference,  and  the  subsc 
deed  does  give  a  preference;  but  the 
no  fraud  in  Churchill  giving  to  Mrs.  ( 
wood  a  security  for  her  debt.  Then 
notice,  there  is  no  notice  proved; 
the  deeds  themselves  are  not  an  ; 
bankruptcy,  then  notice  of  those  d< 
not  sufficient  to  invalidate  Mrs«  ( 
wood's  claim. 

The  Master  op  thb  Rolls. — The 
tiff,  Mrs.  Greenwood,  having  a  defmf 
the  defendant  Samuel  Churchill,  t 
amount  of  2,000/.  and  upwards,  in  r 
of  certain  monies,  of  which  he  was  t 
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iot  ber,  and  which  he  had  neglected  to  in- 
ToC,  eansed  application  to  he  made  to  him 
oa  Iter  bebalf.  for  the  purpose  of  obtaining 
ptpnent  of  the  money  so  due  to  her,  or  a 
Ndtfity  for  the  due  investment  of  those 
fimds  in  pursuance  of  the  trust.     These 

alications  vrere  made  in  the  year  1826  ; 
ID  consequence  of  these  applications 
Cbnrcbin  gave  a  bond  for  the  due  payment 
of  tbe  amount  of  the  debt  and  interest  at 
die  end  of  two  months  from  the  date  of  the 
bond.  When  the  time  of  payment  arrived, 
die  condition  of  the  bond  was  not  complied 
■ith,  and  an  action  was  commenced  upon 
the  bond  in  Trinity  term  of  that  year,  and 
jdgment  waa  obtained  for  the  amount 
duoied. 

InOctobcr  1 826,  and  before  execution  had 
been  taken  out  on  the  judgment,  Mr.  James, 
wbowas  the  brother-in-law  of  Churchill  and 
oae  of  the  truatees  under  the  deeds  of  July 
18l6,applied  to  Mrs.  Greenwood  to  request 
ker  not  to  aue  out  execution  in  Michaelmaa 
term,  on  the  ground  that  Churchill  was  not 
dvn  able  to  pay  the  money;  and  it  waa  at 
die  same  time  stated,  that  Churchill  was 
mUing  to  give  a  aecuritv  for  the  amount 
by  creating  a  charge  on  nis  estates  in  the 
eoooiy  of  Oxford,  being  the  estates  com- 
prised in  the  indentures  of  July  1826. 

Mrs.  Greenwood  acceded  to  this  propo- 
nl,  and  a  deed  was  prepared  for  carrying 
iota  effect  the  proposed  arrangement ;  and 
iHien  the  deed  waa  prepared  and  approved 
of,  Mr.  Jaraea  undertook  to  get  it  cxe- 
coted  by  Churchill.  It  appears,  however, 
that  though  tfata  deed  was  dated  at  the  time 
(be  agreement  was  made,  it  was  not  exe- 
cuted by  Samuel  Churchill  and  the  trus- 
tees until  some  time  in  the  early  part  of 
the  year  1827,  and  the  acknowledgment 
of  satisfaction  on  the  judgment  was  not  en- 
tered up  until  after  the  date  of  the  deeds. 

It  has  been,  argued  that  Mrs.  Greenwood 
was  not  entitled  to  the  benefit  of  this  secu- 
rity, because  of  the  deeda  of  July  1626, 
die  execution  of  which  deeds,  by  Samuel 
Churchill,  it  is  contended,  amounted  to  an 
act  of  bankruptcy,  and  rendered  Mrs. 
Greenwood's  interest,  which  she  derived 
under  those  deeds,  unavailable  as  against 
the  assignees. 

I  shaU  first  proceed  to  consider  whether 
the  execution  of  those  deeds  of  July  1S2G, 
amounted  to  an  act  of  bankruptcy. 


It  is  quite  clear  that  any  deed  executed 
by  a  debtor,  with  intention  to  defeat  or 
delay  the  rights  of  creditors,  will  amount 
to  an  act  of  bankruptcy,  and  this  intention 
may  be  shewn  either  by  reference  to  the 
deed  itself,  or  may  be  evidenced  by  ex- 
trinsic circumstances.  In  this  case  it  has 
been  said,  that  this  intention  appears  upon 
the  face  of  the  deeds  themselves,  and  also 
that  it  is  evident  from  extrinsic  circum- 
stances. First,  let  us  look  at  what  appeara 
on  the  face  of  the  deeds.  The  deed  of 
18th  of  July  1826  recites  the  intention  of 
Churchill  to  vest  his  freehold  and  leasehold 
estates  in  trustees,  upon  trust,  at  the  request 
of  Churchill,  by  sale  or  mortgage,  to  raise 
money  to  pay  Churchiirs  debts,  and  to 
stand  possessed  of  any  surplus  money  for 
his  benefit.  Nothing  more  than  this  ap- 
pears on  the  face  of  the  deeds,  and  they 
amount  in  effect  to  nothing  more  than  a 
bare  conveyance  of  the  legal  estate  to  the 
trustees  upon  trust  for  the  grantor ;  and 
the  question  is,  whether,  on  the  face  of  these 
deeds,  any  intention  on  the  part  of  Chur- 
diill  to  defeat  or  defraud  creditors  is  appa- 
rent, so  as  to  constitute  it  an  act  of  bank- 
ruptcy ;  whether  this  deed,  by  its  recitals 
or  by  its  provisions,  discloses  any  intention 
on  the  part  of  Churchill  to  commit  an  act 
of  bankruptcy.  The  recitals  express  no 
such  intention ;  and  I  am  at  a  loss  to  un- 
derstand how  a  creditor  can  be  defeated  or 
delayed  by  the  provisions  of  these  deeds. 
The  result  of  the  transaction,  as  it  affects 
Churchill's  rights,  is  to  give  him  a  power 
to  have  the  trust  monies  arising  from  the 
sale  of  his  property  applied  as  he  shall  di- 
rect, instead  of  his  having  the  legal  controul 
over  the  property  itself.  Churchill  remains 
as  much  the  bond  fide  owner  of  the  propertv 
comprised  in  the  deeds  afler,  as  before,  their 
execution,  and  the  creditors  are  not  de- 
feated of  their  legal  nor  of  their  equitable 
rights  by  them.  If  creditors  were  defeated 
of  their  rights  by  the  deeds,  it  might  be 
said,  that  the  execution  of  them  constituted 
an  act  of  bankruptcy;  but  the  1 0th  section 
of  the  Statute  of  Frauds  is  an  express  pro- 
vision against  this,  and  there  is  no  pre- 
ference given  to  creditors  by  the  deeds 
themselves.  The  only  effect  of  them  is  to 
enable  the  trustees  to  take  Churchill's  in- 
terest in  trust  for  him«  and  to  be  entirely  at 
his  dis^iosal. 
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Then,  what  tre  the  extrintic  circani- 
stances  which  are  relied  on  in  this  case  ? 
Those  circumstances  are  that  there  was, 
about  the  time  of  these  arrangements  being 
made,  great  pressure  on  the  bankrupt,  and 
he  was  overwhelmed  with  debt,  so  that  his 
mind  was  much  weighed  down,  and  these 
circumstances,  and  these  alone,  did  induce 
him  to  execute  the  deeds,  (for  it  appears 
that  his  mind  was  much  harassed,)  and 
that,  from  this  motive  alone,  he  was  ad- 
vised, and  did  consent,  to  execute  the  con- 
veyances in  question,  that  others,  who  were 
not  so  affected  as  he  was,  might  manage  his 
affairs  for  him.  In  the  case  of  Mr.  Boehm, 
which  was  alluded  to  in  the  arguments  of 
counsel,  this  was  the  motive  which  induced 
him  to  execute  a  deed,  and  in  that  case  it 
was  held,  that,  the  deed  being  executed 
IVom  such  a  motive,  it  could  not  be  assumed 
that  there  was  any  intention  to  delay  credi- 
tors; but  that  the  apparent  motive  was  the 
real  one,  to  relieve  himself  from  a  task 
which  through  age  he  was  not  competent 
to  undertake.  And,  in  this  case,  also,  I 
think  that  the  circumstances  do  not  shew 
any  intention  to  delay  creditors. 

The  next  thing  to  be  considered  is,  whe- 
ther Mrs.  Greenwood's  security  was  in- 
tended to  give  her  a  fraudulent  preference ; 
for  this  was  hinted  at,  but  not  msisted  on, 
in  argument.  As  to  this,  I  am  of  opinion 
that  the  circumstances  under  which  her  se- 
curity was  executed,  could  not  be  consi- 
dered as  giving  her  a  fraudulent  preference, 
but  as  a  consequence  of  necessity  on  the 
part  of  the  bankrupt,  and  of  great  pressure 
on  the  part  of  Mrs.  Greenwood. 

Little  more  need  be  said  on  the  case. 
Neither  on  the  face  of  the  deed,  nor  on  the 
facts,  does  there  appear  any  improper  mo- 
tive. 

Another  ground  was  made  for  impeach- 
ing Mrs.  Greenwood's  security,  \iz.  that 
the  bankrupt  had  committed  an  act  of 
bankruptcy  with  the  knowledge  of  one  of 
the  trustees  of  the  deeds  of  July  1826,  be- 
fore he  executed  those  deeds,  and,  there- 
fore, that  he  could  not  make  a  conveyance. 
This  point  is  immaterial,  because  Mrs. 
Greenwood  takes  her  interest  from  the 
trustees,  and  from  the  bankrupt  also,  and, 
therefore,  if  no  estate  could  pass  from  the 
trustees  under  the  deeds  of  July,  the  same 
interest  could  pass  to  Mrs.  Greenwood 


from  the  efleet  of  the  deed  itaeli^  «Bder 
which  she  claims,  and  which  was  execated 
by  Churchill.  Bnt  I  do  not  diink  this 
point  is  material,  and  1  have  decided  the 
case  on  the  short  ground  1  have  stated. 


At  the  hearing  of  the  cause,  an  objectioD 
was  taken,  that  the  suit  was  mnltiiariovBs. 
Mr.  Tinney  argued,  that  the  rights  of  all 
the  parties  depended  on  the  validity  of  the 
deeds  of  July  1826 ;  and  further,  that,  ac- 
cording to  the  practice  of  the  Court,  mdeas 
the  objection  was  taken  by  demarrer,  or 
was  raised  by  the  answer,  it  was  too  late 
to  take  the  objection  at  the  hearing,  and 
cited  Wards.  Cooke (fi)  and  Wynne r.  Cnl^ 
lander  (7).  But  the  Master  of  the  Rolls 
said,  that  though  the  rule  of  the  eoait,  aa 
between  a  plaintiff  and  defendant,  was  aa 
stated  by  Mr.  Tinney,  that,  for  the  piirpoae 
of  saving  expense,  the  objection  of  multi- 
fariousness must  be  made  by  the  defendant 
before  the  hearing  ;  yet  this  rule  only  ap^ 
plied  as  between  the  parties  plaintifls  and 
defendants,  but,  as  far  as  the  due  adminta- 
tration  of  justice  by  the  Court  waa  con- 
cerned, it  was  quite  a  different  thing.  This 
was  not  a  mere  point  of  practice,  for  the 
duty  of  the  Court  was  to  see  justice  done; 
and  the  mixing  up  several  cases  in  one 
suit  might  perplex  the  Court,  in  which 
case  the  Court  would  interfere  for  its  own 
sake,  though  the  plaintiffs  might  not  desire 
it ;  and,  in  this  case,  his  Honour  was  of  opi- 
nion, that  the  bill  was  altogether  multifari- 
ous. It  was  true,  that  the  rights  of  all  the 
parties  depended  on  the  vididity  of  the 
deeds  of  July  1826;  yet  each  incumbrancer 
had  a  separate  case,  and  the  Court  woald 
never  allow  a  defendant  to  have  his  case 
mixed  up  with  nineteen  others,  all  incum- 
brancers, claiming  separate  interests  by 
separate  titles,  merely  because  those  tttlea 
were  derived  under  one  deed. 

The  defendants  agreed  to  waive  the  ob- 
jection, and  his  Honour  consented  to  let 
the  cause  proceed. 


(6)  5  Madd.  If  S. 

(7)  1  Rum.  f  9S. 
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A      l  2      i     *^'^**^'  ^'  ROBINSON. 

Debits  A tseti^  Legal  and  equitable. 

Where  a  testator  direcie  his  real  estate  to 
btioldtand  the  produce  to  sink  into  his  per- 
sonal €State^  and  then  gives  his  jiersonal  es- 
tate to  trutteest  upon  certain  specific  tntsts, 
after  papnent  of  his  debis^  funeral  and  tes- 
tamtnlary  expenses,  the  whole  fund  is  equit- 
able assets^  and  this  charge  amounts  to  a 
charge  of  debts  on  real  estate, 

UhHher^  if  there  had  been  no  charge  of 
debts^  the  produce  of  the  real  estate  would 
have  been  equitable  assets — Quaere. 

William  Barringcr,  by  his  will,  dated  the 
9th  of  February  1821,  gave  and  devised  all 
his  messuages,  tenements,  lands,  heredita- 
ments, and  real  estate  whatsoever  therein 
mentioned,  and  not  thereinbefore  devised, 
onto  his  son-in-law,  John  Robinson,  and 
Thomas  Saunders,  and  to  their  heirs  and 
assigns,  upon  trust  for  sale  as  therein  men- 
tioned ;  and  the  testator  expressed  it  to  be 
his  wish,  that  the  money  arising  from  such 
sale  should  sink  into  and  become  part  of 
his   personal  estate,  and  the  testator  be- 
queathed the  same,  and  all   his   stocks, 
crope,  goods,  and  effects  whatsoever   to 
the  same  trustees,  their  executors,  and  ad- 
ministrators, upon  trust,  after  converting 
the  same  into  money,  and  paying  all  his 
debts,  funeral  and  testamentary  expenses, 
bo  pay  certain  legacies  Uicrein  mentioned, 
and  upon  other  trusts. 

The  testator's  estate  was  insufficient  for 
payment  of  his  debts,  which  consisted  of 
specialty  and  simple  contract  debts,  and  the 
question  was,  whether  the  effect  of  the  will 
was  to  make  the  assets  equitable  assets,  so 
that  creditors  by  bond,  who  had  received 
interest  on  their  debts,  should  bring  into 
hotchpot  what  they  had  received,  before 
taking  advantage  of  the  residuary  devise, 
and  the  trust  for  payment  of  debts. 

Mr.  Bickersteth  and  ^fr.  Flather^  for  the 
plaintiff,  who  was  a  simple  contract  credi- 
tor.— Where  a  testator  expresses  his  inten- 
tion, that  the  money  arising  from  the  sale 
of  his  real  estate  should  sink  into  and  form 
part  of  his  personal  estate,  and  then  gives 
that  produce,  and  also  his  personal  estate, 
Nt\7  Sfrui,  II.— Cbanc. 


as  a  goneVal  fund  for  payment  of  his  deuts, 
funeral  expenses,  and  legacies,  this  makes 
the  personal  estate,  equitable  assets  ;  and 
the  last  ease  in  which  it  was  doubted  was 
Silky,  Prime  {\\\\hcrQ  the  trustee  was 
also  the  executor ;  but  there  the  princijile 
was  confirmed.  Barker  v.  Maij('2)  is  :i 
case  in  point.  On  the  authority  of  those 
eases  these  are  equitable  assets,  and  thi* 
specialty  creditors  can  only  be  satisfied 
pari  passu  with  simple  contract  creditors. 
This  principle  is  also  recognized  in  tlie 
cases  of  Batsonv,  Lindegrccn  (y )  rnd  Kid- 
ney V.  Koussmakcr  (-i).  1*he  testator's  in- 
tention was,  that  all  his  creditors  should 
be  paid  equally;  and  thoufrli  we  cannot  im- 
peach the  payments  already  made  to  the 
specialty  creditors,  yet,  on  the  autliovity  of 
the  cases  of  Z^rj?  v.  ZVrr(5)and  Haslcrrooil 
V.  Pope  (6),  simple  c(m tract  creditors  are 
entitled  to  be  paid  in  proportion  to  the 
specialty  creditors  before  anything  more  is* 
paid  to  them. 

Afr,  Prwberlon, — This  is  a  perfectly  new 
question,  and  it  is  necessary  to  ascertain 
the  principle  on  which  the  Court  proceeds ; 
that  principle  is  laid  down  in  Dcg  v.  iJeg, 
and  it  is  this,  that  a  testator  has  absolute 
power  over  his  real  property,  and  may  dis- 
pose of  it  as  he  pleases,  and  may  altoge- 
ther defeat  the  specialty  creditors.  The 
ground  of  this  power  is  an  omission  in  the 
statute  against  fraudulent  devises,  3  Will. 
&  M.  c.  11 ;  that  statute  declares,  that  all 
devises  as  against  creditors  are  fraudulent 
and  void;  butinasmuchas  devises  expressly 
for  payment  of  debts  are  not  against  cre- 
ditors, they  are  not  fraudulent,  and  courts 
of  equity  have  undertaken  to  execute  such 
trusts ;  and  as  the  statute  has  been  con- 
strued not  to  apply  to  these  cases,  the  cre- 
ditors by  specialty  have  not  been  able  to 
obtain  any  satisfaction.  It  seems  reason- 
able tliat  a  court  of  equity  should  act  ou 
the  same  principle  as  a  court  of  law,  and 
that  a  similar  rule  should  apply  in  all  cases 
as  to  the  order  of  payment  of  ilebts  ;  and 

(1)  1  Bro.  C.C.  I38»n. 
(t)  9  Baro.  &l  Cress.  489. 

(3)  2  Bro.  C.C.  94. 

(4)  1  Ver.  jun.4S6';  b.c.  13  Vesi.  13u. 

(5)  «P.  Wins.  416. 

(6)  9  P.  Wms.  3f «. 
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if  an  equitable  principle  were  now  to  be 
established,  it  would  most  probably  be  in 
analogy  to  the  legal  principle  of  courts  of 
law  ;  but  by  a  singular  mode  of  construc- 
tion, the  courts  of  equity  have  assumed 
that  a  testator  means  to  pay  all  his  debts 
equally,  and  therefore,  have  refused  to 
distribute  the  assets  which  are  only  avail- 
able in  equity  according  to  the  rule  of 
distribution  at  law — and  they  reason  thus : 
There  are  two  creditors  who  have  risked 
their  money  on  different  securities,  and 
we  will  put  them  on  an  equality,  though 
one  has  advanced  his  money  on  the  credit 
of  the  liability  of  the  debtor's  real  pro- 
perty, and  the  other  has  not  been  equally 
guarded  or  prudent ;  so  that  those  who  have 
trusted  to  the  real  estate  are  defeated  of 
their  security.  However,  this  is  the  esta- 
blished rule ;  and  the  only  question  here  is, 
whether  this  case  warrants  the  assumption 
of  such  an  intention.  However  improper 
the  principle  may  be,  we  are  not  at  liberty 
to  depart  from  it,  but  we  are  at  liberty  to 
inquire  whether  any  such  intention  may  be 
gathered  here  as  is  assumed  under  the 
foregoing  circumstances.  The  principle 
that  governed  the  decision  in  the  old  cases 
as  to  what  constituted  equitable  assets  was, 
whether  a  descent  was  broken ;  and  it  was 
afterwards  held,  that  a  charge,  though  it 
did  not  break  the  descent,  was  equivalent 
to  a  trust,  because  the  intention  was  the 
same,  and  where  the  intention  is  apparent, 
the  rule  of  equity  attaches.  If  in  this  case 
there  is  no  intention  shewn  that  debts  shall 
be  paid  out  of  real  estate,  if  there  is  no 
direction  that  debts  shall  be  paid  out  of 
real  estate,  then  I  contend  the  equitable 
principle  does  not  apply.  The  intention 
expressed  by  the  testator  is,  that  the  real 
estate  shall  be  sold  and  applied  as  a  part 
of  the  personal  estate  ;  and  only  so  do  the 
debts  become  a  charge  on  the  real  estate, 
and  as  part  of  the  personal  estate,  it  will 
be  subject  to  the  payment  of  debts,  but 
only  as  personalty ;  and,  therefore,  it  is  legal 
assets.  It  is  only  liable  to  the  demands  of 
creditors  as  part  of  the  personal  estate ;  no 
intention  is  shewn  that  the  debts  should 
be  paid  out  of  real  estate,  except  in  the 
nature  of  personal  estate,  and,  therefore, 
liable  to  legal  priorities.  I  submit  there 
is  no  doubt  as  to  the  intention,  from  the 


words  of  the  will ;  and  the  only  question  is, 
whether  the  cases  preclude  the  Court  from 
giving  the  parties  their  priorities.  None 
of  the  cases  meet  this  case.  In  Silk  v. 
Prime f  the  testator  devised  his  real  estate 
after  payment  of  his  debts.  In  Kidney  v. 
Koussmakett  the  question  was,  whether  sim- 
ple contract  debts  were  to  be  paid  at  all, 
which  we  do  not  dispute.  In  Deg  t.  Deg^ 
the  principle  is  laid  down,  that  where  do 
intention  is  expressed,  the  Court  imputes 
an  intention  and  applies  the  equitable  rule; 
but  here  there  is  an  intention  expressed 
contrary  to  the  equitable  rule.  In  Bar" 
her  v.  May  the  point  decided  is,  that  the 
ecclesiastical  court  has  no  jurisdiction  to 
enforce  a  will  of  real  estate.  A  testator 
might  devise  an  estate  for  payment  of  spe- 
cialty creditors,  for  such  devise  would  be 
no  fraud  on  the  creditors  within  the  mean- 
ing of  the  act ;  and  as  he  might  devise  his 
real  estate  for  payment  of  specialty  credi- 
tors only,  he  might  also  for  payment,  first, 
of  specialty,  and  then  of  simple  contract 
creditors ;  and  this  he  has  done  indirectly, 
and  the  Court  cannot  act  contrary  to  his 
intention. 

Mr,  Blckersteth,  in  reply. — ^The  testator 
has  charged  the  property  with  the  payment 
of  his  debts,  for  he  has  declared  the  trusts 
after  payment  of  debts ;  and  the  real  and 
personal  estate  being  constituted  one  fund, 
there  is  a  charge  on  the  whole.  The  prin- 
ciple is  established  by  the  cases,  and  can- 
not now  be  called  in  question. 

The  Master  of  the  Rolls.— -In  this 
case  there  is  a  charge  on  the  produce  of 
the  real  estate,  and  a  charge  on  the  pro- 
duce is  a  charge  on  the  estate  itself;  and 
when  the  testator  declares  the  trusts  of  the 
produce  of  his  real  estate  after  payment  of 
his  debts,  that  amounts  to  a  charge.  Mr. 
Pemberton's  argument  fails  here,  because 
there  is  a  charge.  The  devise  here  can- 
not be  considered  as  a  devise  for  pay- 
ment of  specialty  debts.  The  argument 
used  by  Mr.  Pemberton  does  not  apply ; 
and  the  point  which  he  would  make  is  not 
raised  by  the  facts  of  this  case ;  and  the 
assets  are  equitable. 
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M-R* 
May 

VobaUanf  Deed — Cmuideralion, 

Ou  ike  occasion  of  the  death  of  a  person^ 

nteUaUf  amd  without  wife  or  children^  in 

one  of  the  colonies^  a  deed  was  executed  bc' 

tmeen  the  parents^  and  brother$  and  sisters 

of  the  intestiUef    by  which   it   was  recited^ 

that  the  intestate  waSf  at  his  deaths  pos' 

sessed  of  real  and  personal  estate,  and  the 

real  estate  seas  settled^  in  consideration  of  the 

settlewsent  of  the  personal  estate,  by  the  eldest 

brother  at  hetT'Ot-law ;    and  the  personal 

estate,  together  with  other  property  of  the 

father^  was  settled  by  the  father  as  sole  next 

ofkm^  »  consideration  of  the  settlement  of 

the  real  estate.     The  intestate,  as  it  after^ 

wards  appeared,  had  no  real  ettate : — IfeU 

thai  ihe  possibility  of  there  being  real  estate 

was  a  valuable  consuleration,  sufficient  to  sup* 

pari  Ihe  seitletnent  against  the  father. 

The  bill  in  this  case  stated,  that  John 
Beffell,  the  plaintiff  in  this  cause,  who  was 
a  man  without  education,  and  in  a  low 
aiuiation  in  life,  had  a  son,  Joseph  Reffell, 
who  resided  for  some  years  at  the  colony  of 
Sierra  Leone,  and  was  supposed  to  he  worth 
Dooaiderable  property,  and  that  Joseph 
Beflell  departed  this  life  at  that  colony, 
IB  Jaly  1829,  intestate,  and  without  leav- 
ing either  wife  or  children  him  surviving ; 
and  upon  his  decease,  his  father,  the  plain- 
tiff* became  entitled  to  all  his  son's  personal 
estate ;  and  that  he  obtained  from  the  Pre- 
rogative Court  of  Chancery,  a  grant  of 
letters  of  admmistration  to  his  son. 

At  the  death  of  Joseph  Reffell,  there 
were  two  other  children  of  the  plaintiff 
living — viz.  Thomas  Richard  Reffell,  and 
Mary  Ami,  the  wife  of  James  Partridge, 
who  were  defendants  to  the  suit. 

After  the  death  of  Joseph  Reffell,  it  was 
reported,  and  supposed  to  be  the  fact,  that 
he  had  died  seised  of  very  considerable 
real  estates,  at  Sierra  Leone,  and  as  these 
real  estates  would  belong  wholly  to  Tho- 
mas Richard  Reffell,  as  the  heir-at-law  of 
\m  brother,  it  was  suggested  by  Samuel 
BaTen,  another  of  the  defendants,  who  was 
a  friend  of  the  family,  that  a  settlement  of 
the  property  of  Joseph  Reffell  should  be 
made,    and  the  plaintiff  was  advised  by 
Mr.  Raven  to  join  and  concur  in  making 


some  settlement  of  the  property  of  Joseph 
Reffell,  both  real  and  personal. 

Joseph  Reffell,  during  his  life,  had,  from 
time  to  time,  transmitted  to  England,  to  his 
parents,  and  for  their  own  use  and  benefit, 
viirious  sums  of  money,  which  sums  had 
from  time  to  time  been  invested  by  the 
plaintiff,  in  the  purchase  of  stock,  in  the 
joint  names  of  the  plaintiff  and  his  wife, 
and  Joseph  Reffell ;  and  at  the  time  of  the 
arrival  of  the  account  of  the  death  of 
Joseph  Reffell,  there  was  standing  in  the 
3/.  per  cent,  consolidated  bank  annuities, 
the  sum  of  825/.  stock,  in  their  joint 
names,  being  the  amount  of  the  stock 
which  had  been  so  received  and  invested, 
and  which  was,  in  fact,  the  property  of  the 
plaintiff. 

The  terms  of  the  proposed  settlement 
were,  that  the  plaintiff  and  Mary,  his  then 
wife,  should  enjoy  the  rents  and  profits  of 
the  supposed  real  estate  of  the  intestate, 
which  had  vested  in  the  defendant,  Ri- 
chard Reffell,  for  their  joint  lives,  and  the 
life  of  the  survivor  ;  as  an  equivalent  and 
compensation,  and  on  the  express  con- 
dition, that  the  plaintiff  and  his  then  wife 
would  join  and  concur  in  settling  the  8;25/. 
d/.  per  cent,  consols,  and  all  the  personal 
estate  of  their  deceased  son,  to  which  the 
plaintiff  had  become  entitled,  as  his  sole 
next  of  kin,  on  the  defendant  Thomas 
Richard  Reffell,  and  the  defendants  James 
Partridge,  and  Mary  Ann  his  wife :  such  in- 
terest to  take  effect  in  possession  imme- 
diately after  the  respective  deceases  of  the 
plaintiff  and  Mary  his  wife. 

The  settlement  was  prepared  accordingly, 
and  it  bore  date  the  1 4th  of  November  1829, 
and  was  made  between  the  plaintiff  and  his 
wife,  of  the  first  part ;  the  plaintiff  alone  of 
the  second  part;  the  defendant,  Thomas 
Richard  Reffell,  of  the  third  part;  the  de- 
fendants James  Partridge,  and  Mary  his 
wife, of  the  fourth  part;  and  William  King, 
Daniel  Giles,  and  Samuel  Raven,  the  other 
defendants  in  the  bill  named,  who  were  de- 
scribed as  the  trustees  nominated  by  the 
parties,  of  the  fifth  part.  By  this  inden- 
ture, after  reciting  among  other  things, 
that  Joseph  Reffell  was,  in  his  lifetime 
and  at  his  death,  possessed  of  and  entitled 
to  considerable  real  estate,  and  his  death 
intestate ;  and  the  grant  of  administration 
to  the  plaintiff,  and  that  the  plaintiff  as 
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cient ;  because  thai  it  clearly  not  the  real 
consideration  ;  the  real  consideration  is  the 
▼alae  of  the  real  estate  ;  in  that,  the  plain- 
tiflf  was  deceived,  through  his  ignorance,  and 
he  is  a  fit  person  to  have  the  protection  of 
a  court  of  equity. 

llie  Mastxe  of  thb  Rolls,  after  stating 
the  circumstances,  proceeded  to  give  the 
following  judgment : — 

There  being  a  belief  that  Joseph  RefTell 
died  seised  of  real  estates  in  Sierra  Leone, 
and  it  was  a  very  natural  supposition,  that 
he  had  real  estates  there,  a  power  of  at- 
torney is  sent  out  to  that  colony  after  his 
death,  to  authorise  the  conversion  of  the 
real  and  personal  estate,  whatever  it  may 
be,  into  money,  that  the  produce  may  be 
transmitted  to  England ;  and  soon  after  the 
power  of  attorney  had  been  sent  out,  a 
meeting  of  the  family  takes  place,  respect- 
ing the  disposition  of  the  property,  and  a 
suggestion  is  made,  that  the  right  to  the 
property  might  be  settled  by  private  ar- 
rangement  among    the    members  of  the 
family.     It   was  uncertain  what  property 
the  deceased   was   possessed  of  at  Sierra 
I«eoiie,  or  wliether  his  property  consisted  of 
real  or  personal  estate.     The  arrangement 
wliich  was  come  to  by  the  family,  was  to 
tlie  effect 9  that  the  father  should  enjoy  the 
interest  of  all  the  property,  both  real  and 
personal    for  life,    and   then   the   mother 
should,  in  like  manner,  receive  the  interest 
for    her  life,  and  after  the  death  of  the 
parents,  then,  that  the  brother  and  sister 
should  be  entitled  in  equal  moieties.     A 
memorandum  of  this  agreement  was  signed 
in    October  1829,  and  instructions   were 
given  to  a  solicitor,  to  prepare  a  deed  of 
settlement,  according  to  the  terms  of  that 
agreement;  and  on  that  occasion,  the  settle- 
ment was  prepared,  which  the  plaintiff  in 
this  suit  seeks  to  set  aside ;   that  settle- 
ment recites,  that  Joseph  Reffell  was,  at  his 
death,  entitled  to  real  and  personal  property, 
and  that  his  property  should  be  settled  as 
stated  in  the  bill ;  and  the  purpose  of  the 
bill  is,  to  avoid  the  settlement,  and  this  is 
sought    to   be   done   upon   two    grounds, 
wholly  inconsistent  with  each  other.     The 
first  ground  is,  because  the  plaintiff  was 
ignorant  of  the  effect  of  the   instrument 
f«  hich  lie  executed,  and,  therefore,  not  com- 
petent to  make    disposition  of  his  pro- 


perty in  the  dark  ;  but,  as  to  that,  it  is 
proved,  that  he  was  well  aware  of  the  fact, 
that  the  property  would  no  longer  remain 
at  his  disposal  after  the  assignment;  and 
the  second  ground  is,  that  although  he  was 
aware  of  this,  and  knew  what  he  was  about, 
yet,  that  he  was  only  induced  to  part  with 
the  pro|)erty  by  reason  of  the  misrepresen- 
tations which  were  made  to  him,  that  his 
son  was,  at  his  death,  entitled  to  a  large 
portion  of  real  property,  and  that  the  sur- 
viving son  would  be  entitled  to  that  real 
estate,  to  the  exclusion  of  the  plaintiff;  and, 
therefore,  that  it  would  be  for  the  plaintiff's 
interest  to  consent  to  the  proposed  arrange- 
ment, as  he  would  not  otherwise  have  any 
interest  whatever  in  the  real  property  of 
which  the  son  died  seised.     The  consider- 
ation  on  the  part  of  the  father,  which  is 
stated  in  the  settlement,  represents  him  to 
have   concurred   in   the   settlement,   from 
motives  of  love  and  affection  ;  and  also,  in 
consequence  of  the  surrender  by  the  son  of 
the  real  estates,  to  which  he  was  entitled  as 
heir-at-law  of  his  brother.   The  settlement 
is  not  prepared  in  such  a  form  as  exactly  to 
meet  the  circumstances  of  the  case ;  because, 
at  the  time  of  the  execution  of  the  deed,  it 
was  uncertain  whether  or  not  Joseph  Reffell 
had  any  real  estate  at  Sierra  Leone.     But 
that  is  quite  immaterial,  because  the  cer- 
tainty of  that  statement  was  not  the  con- 
sideration for  the  settlement,  on  the  part 
of  the  father ;  but  the  probability,  that  the 
son  had  some  real  estate  at  his  death.     It 
was  argued,  that  this  settlement  was  with- 
out consideration  on  the  part  of  the  father, 
and,  therefore,  voluntary,  and  if  it  could  be 
considered  voluntary,  it  might  he  avoided ; 
but  it  was  not  voluntary,  because  the  effect 
of  the  instrument  was,  that  it  amounted  to 
an  engagement  on  the  part  of  the  defendant, 
Thomas  Richard  Reffell,   the   heir-at-law 
of  his  deceased  brother,  if  it  should  appear 
that  there  was  any  real  esute,  to  settle  that 
real  estate,  with  the  rest  of  the  property, 
upon  the  trusts  of  the  settlement.     This 
was  to  be  done,  if  it  should  turn  out  that 
there  was  any  real  estate,  and  such  an  agree- 
ment was  as  valuable  a  consideration  in  any 
court  of  justice,  as  if  a  large  real  estate 
had  existed. 

The  bill  was  dismiited,  wilh  costs. 
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FYSON  V.  MILLER. 


L.C. 
May  2  &  3 

DiSMolution  of  Parlnenhip — Injunction, 

On  diiiolulion  of  a  partnership  between  two 
sleeping,  and  one  managing^  partners,  (nur* 
serymenj,  and  bill  filed  for  taking  partner ' 
ship  accounts,  ^c, ;  an  issue  was  directed  to 
try  whether  the  partnership  deed  mas  usuri^ 
oms  or  not,  A  motion  for  an  injunction  and  a 
receiver,  against  Uie  managing  partner,  re- 
fttsedf  in  consideration  of  the  nature  of  the 
business* 

The  defendant,  John  Miller,  from  1808 
to  March  1822»  had  carried  on  the  business 
of  nursery  man,  seedsman,  and  florist,  at  Clif- 
ton, in  partnership  with  John  and  William 
Sweet.  John  Sweet  died  in  March  1822, 
and  bequeathed  all  his  interest  in  the  con- 
cern to  William  Sweet.  William  Sweet 
died  in  September  1 822 ;  and  his  share  in 
the  capital  of  the  concern  was  estimated  at 
22,000/.,  which  sum,  John  Miller  undertook 
to  pay  to  his  executors,  as  purchase-money 
for  his  interest  in  the  concern. 

In  1824,  John  Miller  being  pressed  by 
the  executors  for  payment  of  this  sum, 
sought  for  some  person  who  would  advance 
the  22,000/.  to  him,  and  whom  he  might 
join  with  him  as  a  sleeping  partner ;  and 
the  plaintiff,  Thomas  Fyson,  advanced  to 
him  10,000/.;  and  articles  of  partnership 
were  entered  into  between  them,  under 
which,  Fyson  was  to  receive  61,  per  cent, 
upon  the  10,000/.  he  had  advanced,  and 
the  further  sum  of  7/.  per  cent,  in  lieu  of 
profits. 

In  1826,  the  executors  of  William  Sweet, 
pressed  for  payment  of  the  remainder  of 
the  22,000/.— viz.  of  12,000/. ;  and  it  was 
then  agreed  between  Fyson  and  Miller  to 
take  into  the  partnership  the  plaintiiT  John 
Acraman,  on  his  paying  into  the  concern 
10,000/.,  and  Thomas  Fyson  also  agreed  to 
make  a  further  advance  to  the  capital  of 
the  concern  of  2,000/. 

Articles  of  partnership  were  entered  into 
between  them,  dated  the  24th  of  June 
1826. 

Under  these  articles,  the  partnership  was 
to  endure  for  eight  years,  subject  to  be 
sooner  determined,  according  to  provisions 
therein  contained ;  the  capital  stock  was  to 
be  employed  soMy  for  the  purposes  of  the 


co-partnership ;  tlie  coodoet  and  u 
ment  of  the  busiiiees  was  to  be  uid 
sole  direction  of  Miller,  for  which  hit 
ners  were  each  to  pay  him  SOL  per  ai 
Fyson  upon  his  12,000/.,  and  Ac 
upon  liis  10,000/.,  were  each  etttii 
receive  out  of  the  stock  and  effects 
concern,  interest  at  the  rate  of  bL  per 
and,  after  that  and  other  deductioi 
clear  profits  of  the  trade  were  to  be  i 
tlius :  Fyson  and  Acraman  were  u 
7/.  per  cent,  on  their  respective  ad 
of  12,000/.,  and  10,000/. ;  and  the 
dant.  Miller,  was  to  have  the  remaindc 
if  the  profiu  in  any  one  year  should 
sufHcient  to  make  good  the  7/.  pei 
after  payment  of  the  interest,  then  t 
ficiency  was  to  be  paid  by  MiUert 
his  share  in  the  joint  capital,  so  6i 
should,  from  time  to  time  be  suffic 
supply  the  same,  but  yet  not  so 
make  him  personally  responsible  ; 
event  of  bis  share  in  the  capital  not 
sufficient;  all  losses  in  the  trade  tefe 
and  borne  out  of  the  joint  capital  sto 
effects ;  the  business  to  be  under  tj 
direction  of  Miller ;  the  books  of  s 
to  be  kept  under  the  controul  of 
with  liberty  to  his  partners  at  all  ti 
inspect  them,  but  not  to  be  removed  I 
without  authority  from  them  in  v 
On  the  second  Monday  in  every 
during  the  continuance  of  the  parte 
the  parties  were  to  meet  together, 
counting-house,  and  balance  the  ac 
so  as  to  see  the  state  of  the  cash  a 
when  they  were  to  take  into  consid 
all  matters  relating  to  the  co-parU 
and  especially  to  die  increase  or  c 
tion  of  the  said  co-partnership  tr 
business,  by  taking  fresh  or  otlier 
for  the  purposes  of  the  trade,  or  gv 
all  or  any  part  of  the  ground  or  p 
already  occupied;  on  all  which  qi 
and  matters,  in  case  there  should 
difference  of  opinion  between  the  sal 
ners,  the  majority  in  number  was  t 
power  to  decide,  and  bind  the  mi 
and  the  proceedings  at  such  meetin| 
to  be  entered  regularly  in  a  book 
kept  for  that  purpose,  and  to  be  sig 
the  parties  then  present. 

On  die  24th  of  June  in  each  ] 
general  balance  sheet  was  to  be  pi 
by  Miller,  at  the  making  up  of  which 
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mn  nigbt  appoint  tome  compe- 

I  to  attend,  aiid  copies  of  the 
eec  were  to  be  delirered  to  his 
'ho  were  to  sign  the  same  within 
lis  from  the  delivery  of  it,  and, 
e  00,  it  was  to  be  binding  upon 
ller  was  to  be  allowed  to  draw 
sooeern  lor  his  private  expenses, 
lot  exceeding  720/.  in  one  year, 
any  one  month.  On  the  deter- 
r  the  partnership  by  effluxion  of 
oer,  Miller  was,  out  of  the  joint 
ik,  in  the  first  place,  to  pay  Fy- 
J.,  and  Acraman  10,0OOL,  or  so 
lose  sums  as  the  capital  stock 
soffieienc  to  pay,  together  with 
tbe  principal  sum  so  to  be  paid, 
icr :  one-fomrth  part  thereof,  and 
tbe  whole  thereof  respectively  at 
L,  at  the  expiration  of  every  six 
■  the  determination  of  the  part- 

II  the  whole  should  be  paid  off^) 
nents  and  interest  to  be  secured 
mii  Acraman  respectively,  by 
hmIs  m  snfficient  penalties  ;  and 
e  tine,  Miller  was  to  indemnify 

all  debts  and  engagements  of 
shipb  which  he  was  to  pay  out  of 
of  the  joint  capital  stock,  and 
«  was  to  produce  proper  vouch- 
1,  ao  that  they  might  be  fully 
from  all  liability  as  partners,  or 
can  partners  with  him. 
Jso  agreed,  that  if  the  residue 
eapital  stock  should  be  insuffi- 
r  all  the  debts,  then  Fyson  and 
loiild  each  contribute  one-third 
Iciency.  Notice  of  the  dissolu- 
be  in  the  Gazette ;  and,  to  pre- 
Aobt  respecting  the  re-payment 
DO/,  and  10,000/.,  on  the  deter- 
'  tbe  partnership,  it  was  declared 
should  not  be  liable  to  repay 
rtlier  than  the  capital  joint  stock 
nership  might  enable  him,  and 
iiould  be  reduced  below  the  ag- 
those  sums,  then  Fyson  and 
'ere  to  bear  the  loss  in  the  pro- 
ihose  sums,  without  any  liability 
ft  of  Miller  to  make  the  loss 
ere  was  to  be  no  preference  as 
faon  and  Acraman,  who  were  to 
I  in  the  trade  in  proportion  to 
etive  shares. 
taersliip  continued  upon  the  foot- 


ing of  these  articles  till  18dO,  when  Miller 
represented  to  his  partners  that  the  busi- 
ness would  not  bear  the  payment  to  tliem 
of  7/.  per  cent,  on  their  respective  advances, 
over  and  above  the  5/.  per  cent.  An  in- 
denture, dated  the  20th  of  June,  was  then 
executed  between  them,  under  which  the 
71,  was  reduced  to  3/.  IO5.,  and  the  part- 
nership was  to  be  dissolved  on  the  44tb  of 
June  1832. 

The  partnership  expired  by  effluxion  of 
time,  and  tbe  parties  not  being  able  to 
come  to  any  arrangement  for  the  continu- 
ance of  it,  nor  as  to  the  manner  in  which 
the  concern  should  be  finally  wound  up, 
the  plaintiffs,  Fyson  and  Acraman,  filed  this 
bill  on  the  15th  of  March  1833,  praying  to 
have  the  partnership  declared  to  be  dis- 
solved, and  the  business  of  it  wound  up, 
under  the  direction  of  the  Court ;  to  have 
a  receiver  appointed  of  the  partnership 
estate  and  effects,  and  an  injunction  against 
Miller. 

On  the  cause  coming  on,  before  the  Vice 
Chancellor,  upon  bill  filed  and  affidavits, 
his  Honour  was  of  opinion,  that  an  issue 
ought  to  be  directed,  to  try  whether  the  \ 
partnership  deeds  were  usurious  or  not ; 
snd  an  issue  was  accordingly  durected  to 
the  Court  of  Common  Pleas. 

The  present  was  an  appeal  to  the  Lord 
Chancellor,  to  have  the  Vice  Chancellor's 
order,  directing  the  issue,  discharged ;  and 
for  an  injunction  and  a  receiver  in  winding 
up  the  partnership  concerns. 

The  Attorney  General^  Mr.  Rolfe^  and 
Mr.  Koe,  for  the  plaintiffs. 

Sir  E.  Sugden  and  Mr,  Pepys,  for  the 
defendant,  submitted,  that  if  the  Court  was 
not  of  opinion,  that  a  case  of  usury  was 
clearly  made  out,  there  was,  upon  tlie  wliole 
case,  as  it  was  before  the  Court,  sufficient 
ground  for,  at  least,  suspecting  usury  ;  and 
that  therefore,  an  issue  ought  to  be  directed 
to  try  that  fact ;  and  that,  as  to  a  receiver, 
such  an  appointment  ought  not  to  be  made ; 
for  the  certain  effect  would  be,  to  destroy 
the  whole  property,  which,  from  its  nature, 
could  not  be  managed  by  a  receiver. 

May  8th. — The  Lord  Chancellor,  con- 
sidering the  nature  of  the  business,  and 
that  the  whole  value  of  the  property  de- 
pended upon  its  being  under  the  manage- 
ment of  one  who  was  intimately  acquainted 
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with  it,  refused  to  appoint  a  receiver  or 
to  grant  an  injunction  against  Miller,  and 
affirmed  the  Vice  Chancellor's  order,  di- 
recting an  issue. 


.C.     > 

iy6.  S 


MAXWELL  V,  PALMER. 


V 
May 

Practice, —  Slst  Order, 


The  defendant  had  put  in  a  plea  to  the 
whole  bill,  which  was  afterwards  taken  off 
the  file  to  be  amended.  The  plea  was  al- 
lowed as  of  course;  and  under  the  3 1st 
order,  the  plaintiff  was  ordered  to  pay,  not 
only  the  taxed  costs  upon  the  allowance  of 
the  pleas,  but  also  the  further  taxed  costs 
of  the  suit. 


V.C.        >      ANONYMOUS. 

Practice. — 45 th  Order. 

In  one  line  of  the  ordering  part  of  a  de- 
cree, Denis  was  written  instead  of  Dennis. 
The  decree  had  already  been  acted  upon 
five  times. 

Under  these  circumstances,  the  Vice 
Chancellor,  on  the  application  of  Mr, 
Teedf  permitted  the  mistake  to  be  cor- 
rected without  presenting  a  petition,  ac- 
cording to  the  terms  of  the  45th  order. 


..} 


OREEN  V,  GIRDON  AND  OTHERS. 


V.C. 

May  6. 

Construction  of  a  Contract, 

A  merchant  in  Havannah  agreed  to  pay 
a  debt  due  from  him  to  correspondents  in 
London f  by  the  **  first  consignment  of  pro- 
duce  he  should  make  to  this  country.**  A 
cargo  of  tobacco,  in  a  vessel  chartered  to 
proceed  to  Cowes,  in  the  Isle  of  Wight,  for 
orders,  and  thence  to  a  port  on  the  continent, 
— held,  not  to  be  within  the  terms  of  the 
agreement. 

The  plaintiffs  were  partners  in  the  firm 
of  Green,  Wolbroth  &  Co.     Arrieta,  one 


of  the  defendants,  bad  been  a  pa 
the  firm  of  Arrieta,  Morland  &  Co 
vannah.  The  latter  firm  had,  on 
of  November  1825,  given  an  order, 
their  agent  in  London,  to  Green,  V 
&  Co.  to  ship  to  them  forty  ps 
sugar  boilers,  agreeing  to  pay  for 
bills  of  exchange,  or  by  consigni 
produce. 

The  paylas  were  shipped  in  I 
1826,  and  Messrs.  Arrieta,  Morlan 
were  then  advised  by  the  plaint: 
they  had  debited  their  account  i 
amount  of  the  invoice  on  the  Is 
bruary  1827. 

Afterwards,  the  partnership  of 
Morland  &  Co.  was  dissolved; 
the  arrangement  which  was  the 
between  them,  Arrieta  took  upon 
to  pay  the  debt  due  to  the  plaintifi 
paylas,  by  the  first  consignment 
duce  maae  to  this  country. 

In  April  1833,  Messrs.  Fruh 
Goschen,  Arrieta's  agents  in  Lor 
ceived  advice  from  his  agents  in 
nah,  that  he  had  shipped  2,000 
Cuba  tobacco,  by  the  ship  Na\ 
Girdon,  master,  who  had  been  in 
to  proceed  to  Cowes,  for  orde 
Messrs  Fruhling  and  Goschen,  an* 
to  any  port  on  the  continent  of 
from  Havre  to  Hamburgh  or  ( 
inclusive,  as  Messrs.  Fruhling  ai 
chen  should  direct. 

The  vessel  arrived  at  Cowes  on 
of  April,  and  Messrs.  Fruhling  and 
immediately  sent  instructions  to 
tain  to  proceed  with  the  cargo  to 

On  the  day  of  the  vessel's  arri^ 
junction  was  obtained  by  Messrs 
Wolbroth  &  Co.,  to  restrain  the  de 
from  removing  the  tobacco  out  of 
risdiction  of  the  Court,  or  parting 
bills  of  lading. 

On  the  motion  to  dissolve  the  in 
the  question  was,  whether  this  carg 
be  considered  as  a  first  consignmer 
country,  so  as  to  be  within  the  tern 
engagement  which  Arrieta  had  r 
pay  his  debt  to  the  plaintiffs  by 
consignment  he  should  make  to  this 

The  manner  in  which  the  toba 
packed  prevented  the  landing  of  il 
for  exportation. 

Mr.  Pepys  and  Mr.  TeeJy  for  the 
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r,Kmglit  and  Mr,  RkluirJs,  coiur^. 

eVici  Chamcellor  said,  this  cargo 
not  be  considered  as  a  connignmeiit 
odoce  to  this  country  ;  and  di;»so]ved 
jimctiont  with  costs. 


mortgagor  would  have  been  in,  immediately 
after  the  second  mortgage,  in  consequence 
ot'  the  act  of  a  third  party. 


R        ) 

I    l'a«»    1      FOSBROOKS  V,  WALKBR. 

lg9ge — Redemption, 

re  tmo  distinct  estates  are  mort gained 
reikt  persons,  these  mortgages  may  be 
d  separately,  thovgh  both  mortgages 
MS  into  the  bands  of  one  person, 

nas  Gains,  being  seised  in  fee  of  two 
Mill  Street  and  Brook  Street,  mort- 
Brook  Street  to  Walker,  and  Mill 
10  Roberts. 

rwardi,  in  1 827,  Gains  conveyed  his 
of  redemption  in  both  estates  to  the 
FFosbrooke,  who  gave  notice  of  the 
ince  to  Roberts  and  Walker. 
829»  Walker  and  Roberts  entered 
)  receipt  of  the  rents  and  profits  of 
I  estates  respectively  ;  and  Walker, 
that  the  Brook  Street  estate  was  an 
lent  security  for  the  money  which  he 
ranced,  but  that  the  Mill  Street  es- 
•  an  ample  security  for  the  tiums  ad- 
upon  it,  paid  off  Roberts,  and  took 
;Qment  of  the  Mill  Street  estate. 
preaent  bill  was  filed  to  redeem  the 
neet  estate  alone,  and  the  question  was, 
r  the  plaintiff  could  redeem  the  one 
arit|iout  at  the  same  time  redeeming 
5r. 

Bicker steth  and  Mr,  Sharpe,  for  the 

r. 

PembertoH  and  Mr,  Stiuton,  for  the 

int. 

f  ▼.  Datis,  15  Vin.  Abr.  447. 

Master  of  the  Rolls  held,  that 
istion  must  be  considered  exactly  as 
»11  had  been  filed  by  the  mortgagor 
f;  and  was  of  opinion,  that,  there  bav- 
in originally  two  distinct  mortgages 
erent  persons,  the  plaintiff  was  not 
pot  in  a  worse  situation  than  the 
m  Scans,  U«— Chahc. 


..} 


6MITU  V.  BIGOS. 


L.C. 

May  8, 

Money — Payment  of,  out  of  Court, 

Shares  in  an  assurance  company  were  de* 
creed  to  be  transfrrred  to  the  assignees  of  a 
bankrupt,  ait  having  been  fraudulently  o6« 
tainedfrotn  the  bankrupt ;  motion  for  detain*^ 
ing  them  in  court  j}ending  an  appeal,  refused. 

The  present  suit  was  instituted  by  the 
assignees  of  Thomas  Chandler  Biggs,  a 
bankrupt,  against  certain  relations  of  tho 
bankrupt,  to  have,  among  other  things,  cer- 
tain shares  in  the  Rock  Assurance  Com-* 
pany  transferred  to  them,  on  the  ground, 
that  they  had  come  into  the  possession  of 
the  defendant,  through  a  fraudulent  pre- 
ference by  the  bankrupt. 

The  cause  was  heard  in  August  1832, 
before  His  Honour  the  Vice  Chancellor, 
who  held  the  transfer  fraudulent,  and  or- 
dered the  shares  to  be  re-transferred.  This 
decree  was  appealed  from  ;  and  a  motion 
was  then  made  bv  the  defendants  before 
His  Honour  the  Vice  Chancellor,  that  the 
absolute  transfer  of  these  shares  might  be 
delayed  till  the  appeal  should  be  disposed 
of;  the  motion  was  refused,  and  the  present 
was  an  appeal  from  that  motion ;  the  de« 
fendant  offering  to  execute  a  transfer  of  the 
shares  as  an  escrow,  which  might  remain 
in  the  Master's  office  until  the  appeal  had 
been  heard. 

Sir  E,  Sugden  and  Mr,  Koe,  in  support 
of  the  motion. — A  party  suing  in  his  own 
right,  stands  in  different  circumstances  from 
one'^who  is  suing  in  right  of  another ;  the 
former  may  be  in  a  condition  to  refund, 
which  the  latter  may  not ;  and  the  only  ob- 
ject of  the  assignees  in  obtaining  these 
shares,  is  to  sell  them,  and  distribute  the 
produce  among  the  creditors.  There  are 
cases  like  the  present,  in  which  the  Court 
has  said,  that,  as  assignees  can  only  want 
to  distribute  it,  the  money  may  remain  in 
Court  till  the  question  has  been  determin- 
ed :  the  defendant  submits  to  do  anything^ 
short  of  putting  the  shares  into  the  hands  of 
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the  assignees ;  he  is  willing  to  place  them 
in  the  hands  of  the  Court,  and  there  is  no 
case  where  money  has  been  allowed  to  go 
out  of  court,  pending  an  appeal. 

Mr.  Kn'fghi,  Mr,  Richards^  and  Mr, 
Blount,  contrd. — In  sucli  cases,  the  Court 
always  requires  some  special  circumstances ; 
it  is  not  enough  to  suggest,  that  the  pro- 
perty may  have  passed  into  other  hands 
before  the  appeal  is  disposed  of;  there  is  no 
distinction  between  assignees  and  other 
persons  in  this  respect;  they  know  that 
the  suit  is  not  finally  determined  till  aAer 
the  appeal  has  been  heard ;  they  know  their 
personal  liability  to  refund,  if  the  decision 
be  against  them,  and  they  are  willing  and 
able  to  incur  that  responsibility ;  there  is  no 
suggestion  of  any  danger  from  insolvency, 
or  from  a  residence  abroad,  which  alone 
should  prevent  the  execution  of  the  decree 
which  His  Honour  has  made. 

May  22. — The  Lord  Chancellor  re- 
fused the  motion. 


M.R. 

May 


10.  i 


BOOTH  t;.  DEAK. 


Servant. 

Testator  gives  a  yearns  wages  to  all  hit 
servants: — Held^  not  to  extend  to  servants 
employed  for  a  year  and  paid  weekly. 

The  testator,  in  this  cause,  by  his  will, 
gave  a  year's  wages  to  all  his  servants  liv- 
ing with  him  at  the  time  of  his  decease ; 
and  the  question  on  this  petition  was,  whe- 
ther an  under-gardener,  who  had  been  re- 
gularly employed  by  the  testator  as  an 
under-gardener,  at  lOi.  a  week,  and  had 
been  more  than  a  year  in  his  service,  was 
within  the  meaning  of  the  bequest. 

The  case  of  Townshend  v,  lVindIiam{l) 
was  cited. 

The  Master  of  the  Rolls  held,  that 
the  under-gardener  was  not  a  servant  within 
the  meaning  of  the  will. 


(1)  S  Vem.  546. 
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VC     7 

J    '   g     >     WOOD  r.  SVILTOK. 

Daise,  executanf — Descent. 

A  Uttakr  devises  freehold  and  eopyhM 

ettates  to  Irnstees  in  fee,  upon  certain  special 

InuiSf  and  subject  thereto,  upon  trust  to  appljf 

tuck  part  of  the  rents  and  profits  of  his 

freehold  and  copyhold  estates  as  should  he 

necessary  to  the  maintenance  of  his  grandson 

S,  W,,  till  he  should  attain  twenty^one; 

end,  upon  his  attaining  that  age,  to  transfer, 

assign,  and  pay  unto  his  said  grandson  the 

rest  of  such  rents  and  profits;  and  to  re* 

lease  and  surrender  his  said  real  and  copy' 

hold  estates  unto  and  to  the  use  of  the  said 

grandson,  his  heirs,  and  assigns;  and,  in 

case  of  the  death  of  S,  W.  without  leaning 

any  child  or  children  living  at  his  decease, 

the  testator  gave  the  real  and  copyhold  «#• 

tates  to  J.  S.  in  fee. 

At  the  time  of  the  testator's  death,  S.  W. 
mas  the  testators  hetT'at'law  and  customary 
heir.  He  attained  twenty-one,  and  died 
seised  of  these  estates  intestate  and  nithout 
isswe.  To  a  bill  fled  by  the  heir'at-lan  and 
customary  heir  ofS.  fV.,  the  heir  ex  parte  ma- 
terni,  put  in  a  plea  stating  himself  to  be  heir 
ex  pane  mater na  ofS.  W.,  and  alleging,  that 
the  property  came  to  S»  W.  by  descent,  and  not 


by  devise : — Held,  that  a  devise  to  an  heir  $ 
with  an  executory  demse  over,  does  not  alter 
the  quality  of  the  estate  :  therefore,  the  heir 
who  takes  the  estate  on  the  failure  of  the 
executory  devise,  is  in  by  descent,  and  his 
heir  ex  parte  maternH  takes  $meh  estate. 

The  bill  in  this  suit  was  filed  by  Johh 
Wood,  for  the  purpose  of  obtaining  from 
trustees  a  conveyance  and  surrender  of  cer- 
tain freehold  and  copyhold  property  to 
which  he  claimed  title,  as  heir-at-law  and 
customary  heir  of  Joseph  Skelton,  deceased, 
and  it  stated,  that  Richard  Skelton  made 
his  will  on  the  8th  of  August  1809,  which 
was  executed  as  by  law  is  required  for 
passing  estates  of  freehold  and  inheritance 
by  devise ;  and  he  thereby  gave  and  de- 
vised to  Joseph  Skelton  and  Joseph  Steel, 
two  of  the  defendants  in  the  bill  named, 
and  to  Joseph  Watson,  since  deceased,  and 
to  the  survivors  and  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  all 
that  his  freehold  messuage,  tenement,  lands, 
and  hereditaments,  situate  at  Morland  Close, 
at  Simonscales,  and  Eaglesfield,  in  the  town- 
ships of  Eaglesfield  and  Cockermouth,  in 
the  parish  of  Brigham,  in  the  county  of 
Cumberland,  which  he  had  lately  purchased 
from  Joseph  Steel,  of  Eskat ;  and  also,  all 
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itate,  that  Skelton  Wood  died  in  May  1 852, 
intestate  and  without  isaue,  leavinji^  John 
Wood,  the  plaintiff,  his  uncle,  and  heir-at- 
bir,  that  in  to  s»y,  the  only  brother  of  the 
Rer.  Jonathan  Wo<kI,  the  father  of  the  in- 
testate ;  and   that  thereupon,  the   plaintiff, 
as  such  heir-at-law,  and  as  customary  heir 
of  (lie  said  intestate,  became  entitled  to  the 
freehold  and  customary  mrs5nap[en  and  he- 
reditaments, devised  to   Skelton  Wood  by 
the  testator's  will. 

And  the  bill  prayed,  that  the  freehold 
and  copyhold  estates  might  be  released  and 
torrendered  to  him. 

To  this  bill  Joseph  Skelton  put  in  a 
ilea  to  the  effect,  that  the  property  com- 
irised  in  the  testator's  will  descended  to 
kelton  W^ood  ex  parte  maternd ;  and  that 
e,  the  defendant,  was  maternal  heir  of 
kelton  Wood,  through  whom  the  plaintiff 
iaimed  to  be  entitled  to  the  estate  by 
psceiit. 

3sf  r.  Knight. — The  question  which  arises 
1  this  plea  is,  whether  an  equitable  estate 
▼en  by  will  to  a  person  who  is  the  heir- 
^law  of  the  testator,  subject  to  an  exe- 
itorv  devise  over,  which  does  not  take 
Eect,  will  be  taken  by  the  heir  in  his  cha- 
cter  of  heir  by  descent  or  purchase. 
The  general  rule  at  law  is  well  settled, 
mt  where  an  heir-at-law  is  also  devisee 
ider  the  will,  he  takes  the  estate  by  de- 
ent  as  by  the  better  title,  and  takes  the 
tale  as  he  would  have  taken  it  without 
«  will.  However  his  interest  may  be 
fected  hy  charge  or  executory  devise,  he 
kes  hy  his  better  title ;  and  there  can 
»  no  good  reason  why  any  other  rule 
lould  be  adopted  in  courts  of  equity. 
he  authorities  which  bear  on  the  question 
re — 

Emerson  v.  Inchbirdy  1  Ld.  Raym.  728. 
Clarke  v.  Smithy  1  Comyn's  Rep.  72. 
Chaplin  v.  LerouXf  5  Mau.  &  Selw.  14. 
Doed.Praltv.  Tim'tns,  1  Barn.&  Aid. 530. 
Scott  V.  Scott y  1  Ambler,  oS3 ;    s.  c.   1 

Eden,  458. 
Hutchison  v.  Hammond^  5  Bro.  C.C.  1 28. 
Selby  V.  Alston,  3  Ves.  339. 

This  is  a  part  of  the  old  legal  estate, 
frhich  has  come  to  the  heir  in  the  same 
plight  and  manner  as  it  would  have  come 
to  him  by  descent ;  and,  therefore,  he 
lakes  it  by  his  better  title, — equity  follows 


the  law ;  and  the  ohject  of  the  testator,  in 
vesting  the  legal  estate  in  the  trustees,  is 
not  to  disinherit  the  heir,  but  only  to  en- 
able them  to  carry  into  effect  the  previous 
trusts.  If  the  testator  had  limited  an  estate 
to  the  trustees  commensurate  only  with 
the  trusts  to  be  performed,  the  heir  taking 
the  fee,  on  the  failure  of  those  trusts, 
would  take  it  by  descent ;  and  the  ques- 
tion is,  whether  the  devise  over,  in  case 
of  the  death  of  the  heir  under  twenty-one, 
makes  any  difference.  On  this  question 
the  cases  of  Chaplin  v.  Leroux,  and  Doe 
V.  Timins,  are  decisive ;  and  by  these  au- 
thorities, the  case  of  Scott  v.  Scott  has 
been  overruled. 

The  heir  takes  on  failure  of  the  execu- 
tory devise  an  estate  of  the  same  quantity, 
that  is  a  fee,  and  of  the  same  quality,  that 
is  an  estate  in  severalty ;  and  the  mere 
circumstance  of  the  legal  fee  being  in  a 
trustee  makes  no  difference — Harris  v. 
Bishop  of  Lincoln  (\),  All  conveyances, 
the  effect  of  which  is  to  make  the  heir  a 
purchaser,  are  of  no  avail ;  and,  though 
the  reasons  of  this  rule,  which  is  founded 
on  the  feudal  law,  have  ceased  to  exist, 
yet  the  rule  itself  remains. 

In  Hurst  v.  Earl  of  fVinc/ielsea{2\  the  ap- 
pointee under  a  power  vested  in  the  owner 
of  the  fee,  was  held  to  take  by  descent.  The 
only  authority  for  saying,  that  the  descent 
is  broken,  is  Scott  v.  Scott :  and  that  case, 
which  stands  by  itself,  has  been  virtually 
overruled  by  the  later  authorities. 

Sir  Edward  Sugden  (with  whom  was  Mr. 
Tamlyn),  contrii. — The  cases  which  have  de- 
cided, that  terms  for  years  and  charges,  and 
estates  for  life,  do  not  break  the  descent,  do 
not  bear  on  the  question ;  because,  how- 
ever large  an  interest  is  taken  out  of  a  fee 
simple,  the  reversion  is  taken  by  the  heir 
in  his  character  of  heir,  and  the  seisin 
is  not  altered ;  so  that  the  title  by  heir- 
ship remains  undisturbed.  But  the  ques- 
tion here  is  as  to  the  effect  of  giving  over 
the  reversion  itself  from  the  heir-at-law. 
It  is  argued,  that,  in  this  case,  the  heir  of 
the  seisin  is  to  be  preferred  to  the  heir  of 
the  person  ;  but  no  case  has  been  cited  in 
which  that  point  has  ever  been  decided. 

The  law  creates  no  merger  beyond  what 


(1)  «r.  Wm>.M35. 
(»)  1  W.  Black,  187. 
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eoDcluaxm  come  to  it  wrong,  and  that  a 
simpler  view  of  the  case  maj  be  taken,  and 
that  hit  Tiew  is  the  right  one.  I  shall  there- 
fore allow  the  plea,  and  leave  the  plaintiffs 
Co  take  that  course  which  they  think  right ; 
and  if  they  are  not  satisfied,  they  may  ap- 
peal to  the  House  of  Lords,  and  there  the 
whole  of  the  decitions  in  the  courts  of  law 
and  ia  this  court  may  be  contidered.     It 
appeart  to  me,  that  if  the  law  remains  un- 
shaken, there  it  no  tubstantial  difference 
between  the  case  at  law  and  the  case  in 
equity ;  and  I  shall  abide  by  the  decision 
in  Z>or  t.  Tiauni. 

Plea  werruled. 


The  tune  point  came  before  the  Master 
of  the  Rolls,  in  Michaelmas  term,  1833,  in 
Mambndgt  ▼.  PUmmer  (4).  The  decision 
before  the  Vice  Chancellor,  in  fVood  v. 
SkeUom^  wat  mentioned  to  the  Court,  after 
the  Matter  of  the  Rollt  had  ttated  hit  opi- 
nioo  ;  hot  it  wat  not  referred  to  in  the 
course  of  the  argumentt. 


Ba«R« 
June 


u 


PARE  e.  PAEB. 


Bequesif  Ccmtruc^on  of. 

A  iesUUar  dkidSf  that,  on  the  death  of  A, 
ike  legacy  left  to  her  ehall  devotee  upon  her 
ckUdren^  should  she  have  any,  in  equal  prO' 
jsorfmu*  A  has  two  children^  one  of  whom 
dies  m  her  Ufetme;  the  other  iurvives  her. 
The  child  who  survives  takee  the  whole  fund 
bjfjbrce  rfihe  word  ''  devolve,** 

William  Elyard,  by  his  will,  dated  the  6th 
of  March  1808,  after  directing  the  payment 
of  hit  debtt  and  funeral  expenses,  and  charg- 
ing all  hit  real  and  personal  estate  with 
the  payment,  gave,  devised,  and  bequeathed 
to  hit  wife  Priscilla  Elyard,  all  and  sin- 
gular hit  ready  money,  securitiet  for  money, 
abo  bit  dwelling-house  at  Clapham  Rise, 
ia  the  county  of  Surrey,  liousehold  furni- 
tore,  linen,  china,  plate,  jewels,  and  all 
other  moveables  he  was  possessed  of,  at 
the  time  of  his  decease,  to  be  entirely  at 
the  ditpotal  oC^,her  will  and  pleasure,  and 

(4)  Sm  is  Law  /oun.  Chsne.  8f . 


which  effects  she  sliould  have  full  power 
and  authority  to  sell  and  dispose  of  when- 
ever she  was  so  disposed  ;  and  the  testator 
thereby  declared,  that  his  wife  Priscilla 
Elyard  should  receive  all  public  stocks  or 
funds  during  her  natural  life;  bur,  after 
her  decease,  that  the  same  should  devolve 
upon  his  daughter  Harriet  Elyard,  and 
which  she  should  enjoy  during  her  natural 
life  ;  but,  if  she  should  marry,  that  all  her 
eff*ects  of  every  kind  should  be  settled  and 
secured  to  her  in  such  manner,  that,  in 
such  case,  her  husband  or  his  creditors 
should  have  no  claim  or  demand  on  her 
fortune ;  but  no  person  ahould  enjoy  any 
part  of  her  fortune  during  her  natural  life, 
and  that  her  husband  should  not  have  the 
least  power  to  touch  it  in  any  respect ;  but 
that  she  should  receive  all  the  interest  of 
the  said  money  only,  and  also  enjoy  all 
other  the  testator's  eff*ectB  that  might  be 
left  her  at  the  decease  of  her  mother ;  and 
the  testator  declared  his  will  and  pleasure, 
that  all  that  dowry  or  jointure  so  left  her 
should  devolve  upon  her  children,  should 
she  have  any,  in  equal  proportions  ;  but  if 
she  should  not  have  any  children,  in  that 
case,  she  should  then  bequeath  all  her  for- 
tune to  whomever  she  might  think  proper. 

The  testator  died  in  the  month  of  Fe- 
bruary 1837,  leaving  his  wife  Priscilla 
Elyard,  and  his  daughter  Harriet,  who,  in 
the  year  181 1,  married  the  defendant  Henry 
Parr. 

Harriet  Parr  had  two  children,  Mary 
Ann  Parr,  who  died  in  1821,  in  her  n)o- 
ther*s  lifetime,  and  the  plaintiff*  Charlotte 
Parr. 

Priscilla  Elyard,  the  widow  of  the  testator, 
died  in  November  1827,  having  by  her  will 
appointed  one  of  the  defendants,  Harriet 
Jane  Emmott,  her  executrix. 

The  only  question  to  be  settled  was, 
whether  Mary  Ann,  the  deceased  daughter 
of  Harriet  Parr,  was  entitled  to  a  share 
in  the  property  under  the  words  of  the 
will,  in  the  event,  which  happened,  of  her 
dying  in  the  lifetime  of  her  mother. 

Mr,  Bicker iteth,  for  the  plaintiff*. — The 
question  arises  on  the  gift  over  of  the  pro- 
perty which  the  testator  bequeathed  to  his 
wife  for  life ;  he  directs,  that,  after  her 
decease,  the  same  shall  devolve  on  his 
daughter  Harriet  Elyard,  which  she  shall 
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to  time,  notwithstanding  her  coverture,  by 
sDy  writing  under  her  hand,  but  not  so  as 
to  dispose  of  or  affect  the  same  by  way  of 
mk,  mortgage,  or  charge,  or  otherwise  in 
the  way  of  anticipation,  direct,  or  appoint, 
lod  in  default  of  such  direction  or  appoint- 
neot  do  and  shall  pay  the  same  into  her 
bands  for  her  sole  and  separate  use  and 
benefit,  independently  of  her  present  or  any 
future  husband,  and  without  being  in  any- 
wise subject  to  his  debts,  controuj,  interfe- 
rence, or  engagements ;  and  the  receipt  of 
the  said  Caroline  Prodgers,  and  of  her  ap- 
pointees, notwithstanding  her  coverture,  and 
such  receipts  only,  to  be  sufficient  discharges 
(or  the  same,  or  for  so  much  tliereof  as  shall 
Ise  therein  expressed  to  be  received."    And 
from  and  after  her  decease,  the  testator  gave 
the  principal  sum  upon  certain  trusts  for  the 
JMnefit  of  the  children  of  Mrs.  Prodgers. 

The  will  then  contained  the    following 
leqaest :— **  I  give  and  bequeath  unto  the 
laud  Joshua  Hobson   and   Robert  Curry, 
htir  executors,  administrators,  and  assigns, 
he  sum  of  10,000/.  capital  stock  of  the 
Sooourable   East   India    Company,   upon 
rust,  to  transfer  the  same  into  the  name  or 
lames  of  such  person  or  persons  as  my 
aid  daughter  Caroline  Prodgers  shall  by 
my  writing  under  her  hand,  notwithstand- 
o^  her  coverture,  direct  or  appoint ;  I  de- 
dare  that  the  person  or  persons  into  whose 
name  or  names  the  said  sum  of  10,000/. 
itock  shall  be  so  transferred,  and  his  or 
their  executors,  administrators,  and  assigns, 
shall  stand  possessed  thereof,  and  of  the 
ioterest   and  dividends   arising  therefrom, 
upon  and  for  such  trusts,  intents,  and  pur- 
poses as  my  said  daughter,  notwithstanding 
her  coverture,  shall,  by  any  deed  or  writing 
under  her  hand,  or  by  her  last  will,  or  any 
codicil  thereto,  direct  or  appoint,  give  or 
bequeath  the  same ;  and  in  default  of,  and 
bdUI  any  such  disposition,  to  pay  the  said 
interest  and  dividends  thereof  into  her  own 
bands  for  her  separate  use,  free  from  the 
debts,  controul,  or  engagements  of  her  pre- 
sent or  any  future  husband  during  her  life ; 
and  from  and  after  the  decease  of  my  said 
daughter,  and  in  default  of  such  direction  or 
appointment  as  aforesaid,  or  so  far  as  any  such 
shall  not  extend,  in  trust,  for  the  said  Caroline 
Prodgers,  her  executors,  administrators,  and 
asB^ns  ;  and  I  will  and  direct,  that  in  case 
I  sluill  not  at  the  time  of  my  decease  have 
New  ScaiEs,  II. — Chano. 


sufficient  SL  per  cent,  consolidated  bank 
annuities  and  bank  stock  standing  in  my 
name  to  answer  the  said  legacies  of  50,000/. 
and  20,000/.  consols,  and  5,000/.  bank  stock, 
and  10,000/.  East  India  stock,  so  much  of 
the  said  several  stocks  shall  be  purchased 
by  my  executors  out  of  my  personal  estate 
as  shall  be  sufficient  to  make  up  sucb  seve- 
ral sums." 

The  testator  died,  and  the  will  was  proved 
by  the  executors. 

At  the  time  of  making  his  will,  the  testa- 
tor was  possessed  of  l,000/«  bank  stock, 
and  he  purchased  anotlier  1,000/.  before 
his  death;  and  the  question  was,  whether 
Mrs.  Prodgers  was  entitled  to  this  2,000/. 
bank  stock  from  the  time  of  the  death  of 
the  testator  as  a  specific  bequest  to  her,  in 
which  case  she  would  take  the  dividends 
accruing  due  thereon  after  his  decease ;  or 
whether  she  was  entitled  to  the  5,000/. 
bank  stock  as  a  sum  to  be  provided  out  of 
the  residue  of  the  testator's  property,  in 
which  case  interest  would  not  be  payable 
for  a  year.  The  plaintiffs  were  the  execu- 
tors of  the  testator's  will,  and  the  Master, 
under  the  order  of  reference  made  at  the 
hearing  of  the  cause,  made  his  report,  by 
which  he  credited  the  testator's  personal 
estate,  not  specifically  bequeathed,witli  80/., 
one  half  year's  dividend  accrued  due  since 
the  testator's  death  on  the  2,000/.  bank 
stock  standing  in  bis  name  at  his  decease, 
and  with  a  sum  of  1,050/.  being  one  half 
year's  dividend  accrued  due  since  the  tes- 
tator's death  on  the  10,000/.  East  India 
stock. 

To  this  report  exceptions  were  taken  by 
Mrs.  Prodgers,  for  whom  it  was  insisted 
that  the  Bank  stock  and  the  East  India 
stock  standing  in  the  testator's  name  at  his 
death  were  specific  legacies  to  Mrs.  Prod- 
gers, and  did  not  constitute  part  of  the  re- 
sidue. 

Mr,  Pemherton  and  Mr,  Lloyd,  for  the 
exceptants. — The  testator  at  his  death  was 
possessed  of  2,000/.  bank  stock,  and  he  has, 
by  his  will,  given  a  sum  of  5,000/.  bank 
stock  to  Mrs.  Prodgers,  and  has  directed 
that  if  there  be  not  sufficient  bank  stock, 
the  executors  are  to  purchase  so  much  as 
shall  be  sufficient  to  make  up  that  sum. 
If  Mrs.  Prodgers  is  entitled  to  this  2,000/. 
as  a  specific  bequest,  the  dividends  from 
the  testator's  death  belong  to  her ;  but  the 
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Tilt  property  in  Ludgate 
jr»Ur  Street  consisted  of  ** 
partly  freehold  and  partly  I 
the  rej**irt  of  the  Master  i 
profKrrty  was,  that  the  freeh- 
Mrfl«  in  Ludgate  Hill,  and 
part  adjoined  it  at  the  f»: 
pari  of  the  premises  in  whi< 
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nsinett*  the  testator  having 

loid  part  for  the  purposes 

the  upper  part  as  a  show- 

iwer  part  as  a  ware-room  ; 

proceeded  to  state,  that 
been,  since  the  year  1815, 
ur  took  the  lease,  any  out* 
to  the  leasehold  part,  nor 
«s  or  egress  be  had  to  or 

but  through  the  freehold 
reehold  and  leasehold  were 
anected  as  to  constitute  one 

ittion  as  to  this  property 
he  leasehold  part  of  the 
idoate  Hill  passed  by  the 
,  of  the  testator's  messuages 
rith  the  appurtenances  in 
nd  Ludgate  Street  in  the 

I  cases  were  cited  : — 

eii^  Cro.  Car.  293. 

•«i/,  2  P.  Wms.  456. 

vendishf  Ambler,  356 ;  s.  c. 

K 

8Sir  Wm.  Black.  1301. 

\tler,  1  Bro.  C.C.  78. 

wrdson,  2  P.  Wms.  459,  n. 

iope,  6  Term  Rep.  345. 

Lawley,  2  Bos.  &  Pull.  303. 

,  9  East,  448. 

a,  2H.  Black.  1148. 

ik  and  Mr.  James,  for  Mr. 
Igers,  commented  on  the 
ended,  that  the  leaseholds 
e  words  of  the  will.  The 
^  and  cannot  be  divided, 
*  messuages  and  tenements, 
tenances,"  apply  to  lease- 
is  the  word  *'  farm,"  which 
I  the  case  of  Lane  v.  Earl 
the  leasehold  rooms  would 
nances,  on  the  authority  of 
The  rule  in  Rose  v.  Bart~ 
idified  by  the  testator's  in- 
»  testator  has  directed  his 
sarried  on  for  three  years ; 
ipposed  that  the  premises 
iness  was  conducted  should 

HI  and  Mr.  Tinney,  contra. 
law  adopted  by  the  Court 
Mited.  Rose  v.  Bartlett  has 
devise  of  lands  and  tene- 


ments by  a  person  having  lands  in  fee,  and 
lands  for  years,  will  not  pass  leaseholds 
where  tliere  are  freeholds  to  satisfy  the 
devise ;  but  where  from  other  circumstances 
these  words  cannot  have  any  other  e&ct, 
these  leasehold*  may  pass.  If  the  words 
admit  of  no  doubt,  and  it  is  not  necessary 
to  have  recourse  to  external  circum- 
stances to  exf^ain  the  testator's  intention 
that  leaseholds  should  pass,  then  the  lease- 
hold lands  may  pass ;  but  neither  of  these 
cases  applies  here.  Looking  at  the  cir- 
cumstances, there  are  no  words  in  the  devise 
at  all  applicable  to  leasehold  property; 
estates  for  life  and  estates  tail  are  given, 
and  all  these  limitations  are  expressed  in 
terms  especially  applicable  to  freehold  es- 
tates :  and  how  could  the  testator  intend 
these  limitations  to  his  grandchildren,  and 
their  issue  in  tail,  to  apply  to  property,  his 
interest  in  which  would  expire  m  1699 1 
When  the  testator  subsequently  declares 
the  trusts  of  leasehold  property  by  the  will 
by  a  reference  to  the  trusts  of  the  free- 
holds, he  directs  that  the  persons  taking 
estates  tail  in  the  freeholds  shall  not  take 
absolute  interests  in  the  leaseholds  till 
twenty-one  years  of  age  ;  but  there  is  no 
such  direction  in  the  clause  in  question. 
If  in  the  construction  of  the  will  regard  be 
had  to  the  limitations,  it  is  not  possible  to 
find  anything  to  support  the  view  that  the 
leaseholds  pass.  The  question  cannot  be 
decided  in  favour  of  the  leasehold  passing 
without  overturning  the  decision  in  Tkomp^ 
son  V.  Lanley, 

Mr.  Bickerstetk^  in  reply. — ^The  question 
is  as  to  the  meaning  of  the  words  "  my 
messuages  or  tenements,  with  the  appurte- 
nances"— where  the  words  ''my  farm"  have 
been  used,  they  have  been  held  sufficient 
to  pass  a  farm  partly  freehold  and.  partly 
leasehold;"  but, it  is  said, the  words  "mes- 
suage or  tenement"  with  the  appurtenances, 
are  not  sufHcient  to  pass  a  house  partly 
freehold  and  partly  leasehold  ;  the  words 
**  messusge  or  tenement,  with  the  appurte- 
nances" are  the  very  words  which  should 
be  used  in  this  case. 

The  Master  of  the  Rolls,  on  the 
1 0th  of  June,  afler  examining  the  cases, 
gave  his  judgment. — ^The  question  in  this 
case  is  of  no  value  in  point  of  property, 
but  it  involves  a  very  important  question 
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in  point  of  principle,  and  it  is  necessary 
for  the  Court  to  give  its  opinion  on  the 
circumstances,  and  also  on  the  effect  of  all 
the  cases. 

The  question  is,  whether  certain  lease- 
holds situate  in  Ludgate  Hill  and  Little 
Bridge  Street  passed  with  the  freeholds 
by  the  devise  in  the  testator's  will.  I  have 
considered  the  various  authorities  on  the 
subject,  and  I  do  not  find  that  all  are 
entirely  to  be  reconciled  in  point  of  prin- 
ciple, so  as  to  be  applicable  to  the  present 
case.  But  some  principles  are  to  be  col- 
lected from  them,  which  I  think  may  now 
be  considered  as  clearly  settled.  One  of 
those  principles  is  this,  that  where  a  testa- 
tor, having  freehold  and  leasehold  property 
situate  in  the  same  place,  devises  all  his 
"  lands  and  tenements"  in  that  place  with- 
out more  description,  he  is  to  be  considered 
as  meaning  only  to  pass  his  freehold  lands, 
to  the  exclusion  of  the  leaseholds :  this  is 
established  by  the  case  of  Rose  v.  Bart' 
letU 

In  the  case  of  Thompson  v.  Larvley,  Lord 
Eldon  came  to  this  conclusion,  in  which  I 
entirely  concur.  Where  a  testator,  having 
freehold  and  leasehold  property  situate  in 
the  same  place,  devises  his  *'  messuages, 
lands,  tenements,  and  hereditaments,"  so 
situate,  to  uses  which  are  applicable  only 
to  freehold  estate,  the  word  *'  messuages," 
which  in  its  common  and  natural  sense 
includes  leasehold  as  well  as  freehold  pro- 
perty, will  be  considered  as  synonymous 
and  of  the  same  import  with  the  other 
words,  viz.  "  lands,  tenements,  and  here- 
ditaments," and  consequently,  will  not 
afford  an  inference  of  an  intention  on  the 
part  of  the  testator  which  could  overpower 
that  arising  from  the  nature  of  the  limita- 
tions. 

However,  in  all  the  cases  it  is  agreed 
there  may  be  circumstances  which  will 
overpower  the  inference  to  be  derived  from 
the  nature  of  the  limitations;  these  cir- 
cumstances which  will  controul  the  words 
of  the  devise,  may  be  intrinsic,  as  in  the 
instance  where  there  are  found  words  of 
description,  importing  and  including  lease- 
hold estate ;  or  they  may  be  extrinsic,  aris- 
ing from  the  intermixture  in  enjoyment  of 
freeholds  and  leaseholds  ;  and  this  case  is 
to  be  considered  particularly  with  refer- 
ence to  the  extrinsic  circumstances,  and  to 


be  decided  by  the  application  of  the  prin- 
ciples which  have  been  stated. 

The  testator  at  the  time  of  his  death  was 
in  the  occupation  of  a  freehold  house  in 
Ludgate  Hill,  and  connected  with  it  two 
leaseholds  in  Little  Bridge  Street,  which  he 
took  in  the  year  1818,  under  a  lease  for 
21  years,  all  which  were  used  by  him  for 
the  purposes  of  his  trade.  These  leasehold 
houses  were  situate  in  Little  Bridge  Street ; 
but  the  testator  stopped  up  the  entrance 
in  Little  Bridge  Street,  and  made  the 
houses  to  communicate  with  the  Ludgate 
Hill  property,  so  that  the  only  means  of 
approach  to  them  was  through  the  house 
in  Ludgate  Hill ;  and  thus  he  connected 
these  two  houses  with  his  own  freehold 
house,  so  as  to  carry  on  his  business  in 
them  as  one.  It  is  to  be  observed,  that 
the  devise  in  question  comprises  much 
property  in  different  places,  and  to  a  large 
amount,  other  than  that  to  which  this  ques- 
tion refers.  In  the  passage  immediately 
preceding  the  description  of  the  property 
now  under  consideration,  the  testator  de- 
vises his  "  messuages,  lands,  and  heredita- 
ments ;"  in  that  immediately  succeeding  the 
devise  he  speaks  of  his  '*  freehold  estate ;" 
and  in  the  intervening  devise,  which  re- 
lates to  these  particular  premises,  the  words 
are  "  messuages  or  tenements,  with  their 
appurtenances,  in  Ludgate  Hill,  in  the  city 
of  London."  Here  is  not  one  word  pecu- 
liarly applicable  to  freehold  property — not 
one  word  which  the  testator  would  not 
have  used  if  he  had  meant  to  comprise 
leasehold  property  only ;  so  that  I  consider 
that  the  leaseholds  might  pass  under  the 
words  of  the  will  as  words  of  descrip- 
tion. Taking  tho  words  as  words  of  de- 
scription, and  connecting  them  with  the  two 
passages  in  the  will  referred  to,  it  is  rea- 
sonable to  infer,  that  the  testator  in- 
tended  thereby  to  include  his  leasehold 
property. 

Then  taking  the  other  principle,  on 
which  the  Court  has  acted,  into  conside- 
ration, namely,  the  intermixture  in  enjoy- 
ment of  freehold  with  leasehold  property, 
and  the  unity  of  possession,  it  is  also 
reasonable  to  draw  the  same  inference; 
and  the  leaseholds  in  question  must,  there- 
fore, pass  by  the  will,  notwithstanding  the 
limitations  are  in  their  nature  applicable 
only  to  freehold  estate. 
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There  aie  besides  pardcolar  modes  of 
expression  found  in  this  case  which  at  first 
struck  me  very  forcibly :  in  the  conclusion 
of  the  long  devise  applicable  to  the  whole 
property,  the  testator  has  used  this  expres- 
sion— **  In  £ulure  of  the  issue  of  my  two 
daughters,  I  give  all  my  freehold  lands 
and  tenements."  By  the  word  "  freehold," 
he  plainly  means  the  whole  subject  of  the 
previous  devises  in  his  will,  which  devises 
include  leasehold  as  well  as  freehold  pro- 
perty, and  therefore  that  expression  afibrds 
a  presumption  in  favour  of  the  intention 
of  the  testator  to  pass  his  leasehold  as  well 
as  his  freehold  lands ;  I  find  no  other  case 
in  which  that  circumstance  has  occurred. 
3ut  the  Court  has  come  to  its  conclusion, 
on  consideration  of  the  question,  with  re- 
ference to  the  principles  established  by  the 
cases  which  have  been  decided. 

The  word  "  freehold"  imports  an  inten- 
tion on  the  part  of  the  testator  to  devise 
freeholds  only,  and  so  does  the  limitation 
to  uses  ap^cable  only  to  freehold  estate, 
and    these  circumstances  are  to  be  consi- 
dered as  evidence  to  that  effect ;  but  these 
circumstances  are  not  of  sufficient  weight 
to  shew,  that  the  testator  meant  to  exclude 
his  leaseholds,  and,  upon  the  whole,  consi- 
dering the  description  given  of  the  pro- 
perty, and  the  intermixture  in  its  enjoy- 
ment of  the  freehold  with  the  leasehold, 
the  leasehold  must  be  considered  as  pass- 
ing with  the  freehold  property,  notwith- 
st2uiding  the  nature  of  the  limitations. 


V.C.     > 

June  11.  3 


WALTER  9.  MEAKIN. 


Construction  of  Words — Legal  Represen* 
tatiees. 

Bequest  of  a  specific  sum  of  stock  to  pay 
the  dividends  to  Aforiife,  and  after  his  death 
to  call  ta  the  stock  and  thereout  to  pay  lega- 
des  to  the  two  daughters  of  A^  and  to  pay 
the  residue  to  the  legal  representatives  of  A  : 
— Held^  that  the  next  of  km  of  A  were  ea- 
titled  to  the  residue^  ofter  satisfaction  of  the 
legacies  to  his  two  daughters. 

Jtshn  Horofray  made  his  will,  bearing 
date  the  17th  of  January  1804,  whereby  he 
gave  and  bequeathed  unto  Joseph  Osborne 


and  Matthew  How,  both  since  deceased, 
the  sum  of  450/.,  to  be  paid  to  them  within 
two  months  after  his  decease,  upon  trust, 
to  place  out  or  invest  the  same  upon  real 
security,  or  in  the  public  stocks  or  funds, 
and  to  pay  the  interest  or  dividends  arising 
therefrom,  from  time  to  time  as  the  same 
should  become  psyable,  unto  his  sister  Ann 
Homfray,  or  her  assigns,  during  her  life  ; 
and  upon  trust,  nder  her  decease,  to  call  in 
the  same  sum  of  450/.  and  pay  thereout 
the  sum  of  tOl,  to  Benjamin  Parker,  and 
after  payment  of  the  said  two  legacies,  upon 
trust,  to  invest  the  residue  of  the  said  sum 
of  450/.  upon  real  security,  or  in  the  go- 
vernment stocks  or  funds,  and  to  pay  the 
interest  or  dividends  arising  therefrom,  from 
time  to  time,  as  the  same  should  become 
due,  to  his  son,  the  Rev.  John  Homfray,  or 
his  assigns,  during  his  life,  and  from  and 
immediately  after  the  decease  of  his  (ton, 
upon  trust,  to  call  in  the  residue  of  the  said 
sum  of  450/.  and  to  pay  thereout  the  sums 
of  100/.  to  Sarah  Ann  Homfrsy,  and  100/. 
to  Juliana  Homfray,  the  two  daughters  of 
the  said  John  Homfray,  snd  the  residue  of 
said  sum  of  450/.  unto  the  legal  represen- 
tatives of  the  said  John  Homfray  the  son. 

After  the  death  of  the  testator,  the  sum 
of  450/.  mentioned  in  the  will,  was  invested 
in  the  purchase  of  797/.  I6s.  4d,  three  per 
cent,  reduced  bank  annuities ;  and  afterpay- 
ment of  the  legacy  of  20/.  to  Benjamin 
Parker,  there  remained  standing  in  the 
names  of  the  defendants  Meakin  and  Cade, 
the  representatives  of  the  testator,  the  sum 
of  763/.  19f.  three  per  cent,  reduced  bank 
annuities,  upon  the  trusts  of  the  will. 

John  Homfray,  the  son,  for  valuable 
consideration,  assigned  the  fund  in  question, 
and  all  the  dividends,  after  the  death  of 
Mrs.  Ann  Homfray,  to  Robert  Corry  ;  and 
the  plaintiffs  were  tlie  persons  interested 
under  this  assignment. 

The  question  to  be  decided  was,  as  to 
the  effect  and  construction  of  the  words 
"legal  representatives  of  John  Homfray," 
in  the  bequest  in  the  will. 

ilfr.  Knight  and  ilfr.  Richards,  for  the 
plaintiffs. — The  question  is,  whether  these 
words,  "  legal  representatives,"  in  this  will, 
mean  more  than  executors  and  adminis- 
trators. We  submit  that  the  testator  took 
the  absolute  interest,  subject  to  the  provi- 
sion for  his  daughters.     The  defendants 


174 


CASES  IN  CHANCERY : 


contend  that  "  legal  representatives**  mean 
next  of  kin  ;  the  twro  daughters  being  pro- 
vided  for,  it  is  contended,  that  the  words 
"  legal  representatives,"  must  mean  next 
of  kin ;  and  I  do  not  deny  that  such  may 
he  their  meaning,  where  there  is  occasion  for 
it  from  the  context  ;  but  what  is  their 
meaning,  when  there  is  nothing  on  the  face 
of  the  instrument  to  give  them  this  con- 
struction? Primd  facie,  I  contend  that  they 
mean  executors  or  administrators.  In  Price 
V.  Strange  (I),  the  present  Master  of  the 
Rolls  laid  down  the  principle,  that  the  sound 
rule  of  construction  is,  that  words,  unless 
controuled  by  a  different  intention  appear* 
ing  on  the  whole  instrument,  are  to  have 
tlieir  ordinary  sense :  and  the  ordinary  sense 
of  "  legal  representatives,"  is,  executors  or 
administrators.  The  soundness  of  this  prin* 
ciple  cannot  be  questioned  ;  and  it  was  again 
recognized  in  Saberion  v.  SkeeU  (2).  The 
only  circumstance  to  raise  any  doubt  is,  the 
separation  of  the  life  estate  from  the  rever- 
sion; but  that  was  done  to  admit  of  the  pro- 
vision for  the  daughters  at  John  Homfray's 
death. 

Mr.  PepySf  contr^. 

The  Vice  Chancellor. — The  testator 
has  used  the  term  "  legal  representatives," 
in  a  different  sense  from  executors  or  ad- 
ministrators. For  the  words  *' executors  or 
administrators"  are  several  times  used  by 
the  testator  in  other  parts  of  the  will ;  and 
besides,  the  construction  contended  for  by 
the  plaintiffs,  would  work  this  inconsistency, 
it  would  make  the  same  person  partial  and 
also  general  residuary  legatee  ;  therefore, 
under  the  circumstances,  the  next  of  kin 
must  take. 


-KJI    '    a  f      r  ALSOF  V.  THE  EARL  OF  OXFORD. 

May  25.  3 

Taxation  of  Costs — Examination  of  Title 
Deeds, 

T/iere  is  no  appeal  from  the  Master*s 
taxation  of  costs,  on  the  matter  of  fact,  nor 
on  the  question  of  the  amount  of  compensa^ 
Hon,  though  there  may  he  an  appeal,  in  re* 

(1)  6  Madd.  159. 

(2;  1  Ross.  &  Myl.  587. 


ipect  of  some  abstract  principles  applicable 
to  the  special  circumstances  of  the  particular 
case. 

Where,  according  to  the  usage  of  the  pro* 
fession,  a  matter  is  usually  effected  for  a 
country  solicitor  by  his  town  agent,  the  soli* 
citor  in  the  country  cannot  make  any  extra 
charge  for  doing  such  agency  business  in 
person,  beyond  tlte  amount  of  the  charge  which 
would  have  been  made  if  it  had  been  dome  in 
the  usual  way,  unless,  after  explaining  the 
professional  usage,  the  client  makes  a  special 
request  that  the  business  should  be  done  by 
the  solicitor  in  person. 

The  examination  of  title  deeds  in  London, 
is  a  matter  to  be  intrusted  to  the  solicitor's 
town  agent,  and  can  only  be  charged  for  as 
if  it  were  done  in  the  usual  way,  without  a 
special  request  proved. 

This  was  a  petition  for  a  reference  back 
to  the  Master  to  review  his  taxation,  under 
the  following  circumstances  : — 

The  petitioners  were  the  assignees  of  the 
estate  and  effects  of  James  Swettenham 
and  John  Andrew,  who  had  both  of  them 
been  declared  bankrupts. 

The  petition  stated,  that  Swettenham  and 
Andrew,  before  their  bankruptcy,  carried 
on  the  business  of  attomies  and  solicitors, 
io  co-partnership,  at  Wirks worth,  and  were 
employed  by  the  plaintiff,  John  AIsop,  as 
his  attomies  and  solicitors,  in  conducting 
the  present  suit,  and  divers  other  matters  ; 
— that  John  Alsop,  as  surviving  executor, 
under  the  will  of  Peter  Nightingale,  agreed 
to  purchase  divers  manors,  in  the  counties 
of  Wilts  and  Hants,  and  employed  Messrs. 
Swettenham  and  Andrew,  in  negotiating 
and  completing  such  purchase  ;  —  that 
Messrs.  Swettenham  and  Andrew  delivered 
their  bills  of  costs  to  the  plaintiff,  and  by 
an  order  made  in  the  cause  in  1 829,  on  the 
petition  of  the  plaintiff,  it  was  referred  to 
the  Master  in  rotation  to  tax  those  bills ; 
—  that  the  taxation  was  proceeded  with 
before  the  Master,  and  completed  ;-<-that 
the  bills  of  costs  contained  the  following 
among  other  items : — 

"October  13, — Mr.  Andrew's  joumej 
to  London,  agreeable  to  appointment,  and 
examining  the  several  abstracts  of  title, 
with  the  original  deeds  in  the  potaeaaioa  of 
the  vendors,  and  afterwards  attending  with 
Messrs.  Hoddiog,  upon  the  aeveral  solid* 
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tors  of  the  Dake  of  Buckingham,  and 
seTeral  others,  examining  the  remainder  of 
the  deeds,  from  home  fifteen  days,  and  paid 
his  expenses  in  town,  47/.  5s. ;  paid  his 
coach  hire  to  and  from  London,  and  travel- 
lini;  expenses,  7/.  16f.  Sd" 

Xhac  with  respect  to  the  items  of  47/.  5s. 
and    7/.    16f.  Sd.,  the   Master  disallowed 
27/.  5f.,  and  the  whole  of  the  sum  of  7L 
16s.  Sd.^  assigning  as  his  reasons  for  the 
same,  that  John  Andrew  ought  not  to  have 
taken  a  jonmej  to  London,  for  the  purpose 
of  examining  the  several  abstracts  of  title 
with  the  original  title  deeds  of  the  property, 
but  that  Messrs.  Swettenham  and  Andrew 
ou^ht  to  have  directed  their  agent  in  Lon- 
don to  examine  the  abstracts  with  the  ori« 
^inal  deeds,  and  that  sixty  hours  were  a 
sufficient  time  for  making  such  examina- 
tion ; — ^and  the  petitioners,  as  the  assignees 
of  the  estate  and  effects  of  Messrs.  Swet* 
tenham    and    Andrew,    prajred   to   be   at 
liberty  to  except  to  the  Master's  certificate, 
or  for  a  reference  to  the  Master  to  review 
the  taxation. 

Affidavits  were  file<l  in  support  of  the 
petition,  and  His  Honour  gave  judgment 
as  followi  :— 

The  Master  or  the  Rolls.— There  is 
no  principle  established  in  this  Court  more 
essential  than  this  general  principle,   that 
there  is  no  appeal  from  the  judgment  of  the 
Master  on  a   question   as  to  taxation  of 
costs.     Any  other  rule  would  be  highly  in- 
convenient ;   for  if  there  were  an   appeal 
generally  to  this  Court  from  the  Master, 
there  must  be  an  appeal  from  my  decision 
to  the  Lord  Chancellor,  and  from  him  to 
the  House  of  Lords.    This  would  occasion 
very  great   expenae    to   be  incurred,  and 
would  be  in  every  way  very  objectionable, 
except  tlic  principle  should  be  very  closely 
guarded.     This  Court  will  not,  therefore, 
take  upon  itself  to  examine  into  the  extent 
of  compensation,  nor  into  the  matter  of  fact, 
for  the  Master's  judgment  on  these  matters 
is  final. 

But  caaes'may  occur  in  which  the  ques- 
tion, as  to  taxation,  does  not  depend  on  the 
matter  of  fact,  nor  on  the  amount  of  com- 
pensation, but  on  some  abstract  principle 
to  be  applied  to  the  special  circumstances 
of  the  case ;  and  the  question  in  this  case  is, 
whether  there  are  tliose  circinnacanoes  de- 


pendent on  abstract  principles,  of  which  the 
Court  will  take  notice.  There  is  no  prin- 
ciple of  this  sort  alleged  to  exist,  except  as 
respects  the  journey  to  London,  for  exa- 
mination of  the  deeds.  On  that  item  it  is 
alleged,  that  there  is  such  a  principle,  and 
that  the  Master  has  come  to  a  wrong  con- 
clusion. The  Master  was  of  opinion,  in 
this  case,  that  the  solicitor  had  no  right  to 
charge  anything  in  respect  of  his  journey, 
more  than  he  would  have  charged,  had  the 
comparison  of  the  deeds  been  effected  by 
means  of  an  agent,  and  that  Messrs.  Swet- 
tenham and  Andrew  ought  only  to  be 
allowed  the  expenses  which  would  have 
been  incurred,  if  they  had  employed  an 
agent  in  London. 

Whether  the  employment  of  an  agent  in 
thiii  case  was  proper  or  not,  does  not  de- 
pend on  any  principles  of  which  the  Court 
can  take  cognizance,  but  on  the  usage  of 
the  profession.  If  it  be  the  usage  of  the 
profession  to  charge  for  the  doing  this  by 
means  of  an  agent,  no  other  charge  can  be 
permitted,  except  it  be  on  a  ground  here- 
after to  be  stated  ;  but,  in  this  case,  the 
question  is  a  matter  of  fact,  on  which  the 
Master  has  exercised  his  judgment,  and 
from  his  disallowing  this  item,  it  must  be 
concluded,  that,  according  to  the  usage  of 
the  profession,  it  is  not  necessary  in  such 
cases  to  have  the  personal  attendance  of  the 
country  solicitor. 

But  the  Master  in  cases  of  taxation,  has 
not  only  to  inquire  what  has  been  done, 
and  what  is  a  proper  remuneration ;  but 
also,  whether  what  has  been  done,  has  been 
done  properly  or  improperly ;  and  if  he  finds 
tliat  what  has  been  done  has  been  done  im- 
properly, through  ignorance  or  negligence 
on  the  part  of  the  solicitor,  it  is  the  Mas- 
ter's duty  to  exclude  that  charge  from  the 
taxation. 

The  Master  here  is  of  opinion,  that  the 
charge  has  been  improperly  made.  Ifa client 
were  to  have  it  explained  to  him  hy  his  soli- 
citor, that  it  was  usual  to  employ  an  agent 
in  the  examination  of  deeds,  and  after  this 
explanation  the  client  should  request  his 
solicitor  to  do  it  himself,  there  is  no  doubt 
that,  with  full  knowledge  of  this,  the  solici- 
tor would,  under  such  circumstances,  be 
justified  in  charging  his  client  with  the 
expense  of  doing  in  person  that  which  was 
done  at  the  requt-st  of  the   client.      But 
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tboagii  the  solicitor  does  the  hasiness  him- 
self, at  the  request  of  the  client,  yet,  with- 
out s  special  explanation  of  the  usage  of 
the  profession,  and  a  subsequent  special 
request  on  the  part  of  the  client,  no  charge 
beyond  the  usual  agency  charge  could  be 
made.  Here,  I  infer,  that  no  such  expla-^ 
nation  was  given ;  and  I  feel  confident,  that 
had  it  been  shewn  to  any  Master  of  the 
Court,  that  such  special  request  had  been 
made,  no  Master  would  have  hesitated  to 
allow  the  whole  of  the  charge  ;  but,  from 
the  charge  being  struck  out,  I  come  to  the 
conclusion,  that  no  allegation  of  any  such 
special  application  was  laid  before  the  Mas- 
ter ;  and,  therefore,  from  what  has  occurred, 
I  come  to  this  conclusion,  that  the  Master 
has  come  to  a  proper  determination  on  this 
matter ;  and  on  account  of  the  importance 
of  the  principle  laid  down,  (so  essential  for 
the  protection  of  the  suitor,)  I  shall  dis- 
miss the  petition,  with  costs. 


R.     •> 

31.  3 


PINNING  V.  EUSHWORTH. 


M.R. 
May 

Fraudulent  Deed — Practice — Parties — 
Account. 


Where  fraud  appears  on  the  face  of  a 
transaction f  that  is  sufficient  reason  to  autho^ 
rize  the  Court  to  set  it  aside^  against  the 
parties  concerned,  mthout  notice  being  proved 
against  them  all,  A  solicitor  for  a  pur- 
chaser has  a  duty  to  perform  in  incettigating 
the  title,  and  he  having  notice  of  fraud  in  a 
former  dealing  mih  the  estate,  is  affected  nnth 
such  notice,  in  his  character  of  agent  for  the 
purchaser. 

A  bill  fnay  be  fled  by  an  insolvent  against 
purchasers  of  part  of  his  property,  without 
alleging  that  his  assignee  refuses  to  join, 
where  the  assignee  and  the  purchasers  are 
together  concerned  in  an  unfair  dealing  with 
the  property, 

iVhere  a  transaction  is  set  aside,  on  the 
ground  of  fraud,  no  account  will  be  allowed 
by  the  Court  to  the  parties  to  the  fraud,  of 
what  they  have  laid  out  or  advanced  or  e«- 
pendedin  the  committing  rf  thai  fraud. 

The  plaintiff,  Robert  Pinning,  was  en- 
titled  under  the  will  of  Robert  Pinning,  his 
father,  to  the  rent  of  a  certain  freehold 


dwelling-house  arid  ph>t  of  groondy  daring 
the  term  of  his  life* 

In  the  year  1825,  and  afker  the  deeeaae 
of  Robert  Pinning  the  father,  the  plot  of 
ground  was  let  by  the  trustees  Bamed  in 
his  will,  to  a  tenant,  at  the  yearly  rent  of 
73/.  lOs,,  and  continued  to  be  in  his  occu- 
pation to  the  time  of  the  present  cause 
being  heard. 

In  the  year  181^6,  Robert  Pinning,  the 
plaintiff,  took  the  benefit  of  the  Insolvent 
Act,  and  obtained  his  discharge  under  that 
act ;  and  in  the  schedule  filed  by  him  on 
that  occasion,  the  amount  of  his  debts  was 
stated  to  be  125/. 

Mark  Green,  a  defendant,  was  appoint- 
ed his  assignee,  and  the  usual  assignment 
was  made  to  him  of  the  insolTent's  pro- 
perty. 

The  defendant,  Roshworth,  who  was 
Green's  attorney,  sold  the  life-interest  of  the 
plaintiff,  in  the  plot  of  ground  in  questioo, 
to  another  defendant,  Browne,  for  70i. ;  and 
Mark  Green,  the  assignee,  eonvey^  to 
Browne  the  life  estate,  under  the  impretam 
that  that  was  its  full  value. 

Shortly  after  this  transaction,  Matthew 
Stephenson,  who  was,  and  had  been  for  aome 
years,  in  the  habit  of  employing  Rush  worth 
as  his  attorney  and  solicitor,  called  on  Rush- 
worth  to  consult  with  him  about  the  laying 
out  of  some  money,  and  was  informed,  that 
the  life-interest  which  Browne  had  pur- 
chased for  70/.,  had  greatly  increased  io 
▼alue,  on  account  of  a  difficulty  in  the  title 
having  been  cleared  up;  and  he,  at  the  re* 
commendation  of  Rush  worth,  purchased 
from  Browne,  the  life-interest  in  the  plot  of 
ground  for  1 70/. ;  and  the  same  was  con- 
veyed to  him  accordingly. 

The  plaintiff,  on  hearing  that  his  life 
estate  had  been  sold,  made  inquiries  re- 
specung  it,  and  the  result  of  those  inquiries 
was,  that  a  bill  had  been  filed  by  Green,  to 
have  the  title  to  this  life  estate  established 
by  a  decree  of  the  Court ;  and  a  short  time 
before  that  decree  Itad  been  obtained.  Green, 
on  the  representation  of  Rusbworth,  his 
attorney,  sold  the  life  estate  to  Browne  for 
70/.,  and  Browne  sold  to  Stephenson  after 
the  title  had  been  confirmed  by  a  decree  in 
the  suit,  for  170/. 

The  bill  was  filed  by  Pinning  against 
Green,  Rusbworth,  Browne,  and  Stephen- 
son, to  Imve  the  several  conveyances  set 
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nkle  M  fraodnlent,  and  to  have  an  account 
of  Ilk  debts  and  the  expenses  of  the  pro* 
ofdings  under  the  IiisoUent  Act  taken, 
aod  to  have  the  plot  of  ground  reassigned 
lohuDf  on  payment  of  all  such  debts  and 
expensea,  which  he  oflfered  to  pay. 

Browne  was  dead,  intestate,  and  no  one 
bd  administered  to  bis  estate,  and  the  sale 
before  the  decree,  establishing  the  title,  was 
■ot  endeavoured  to  be  supported ;  the  only 
queidon  waa  aa  to  Stephenaon,  whether  he 
VII  liable,— and  whether  notice  could  be 
fixed  on  him,  and  whether  the  suit  was  not 
•liogetber  improper. 
Mr.  A  gaff  for  the  plaintiff. 
Mr.  Pemberionf  for  Stephenson. — Rush* 
vortb,   Stephenson's  agent,   had    not  any 
notice  of  the  circumstances  which  had  taken 
place,  respecting    Browne's   purchase,   as 
Steplienson'a  solicitor ;  and  the  rule  of  the 
Court  is,  that  notice  to  affect  a  client  must 
be  notice  to  the  solicitor,  in  his  chsracter 
of  soUdtor   to  the    party   to   be  affected 
with  that  Botice.     And  aa  to  the  proceed- 
iofs  which  have  been  taken  in  this  suit, 
the  qoeation  is,  whether  the  course  which 
the  plaintifla  liave  adopted,  can  be  sanction- 
ed by  the  rulea  of  practice  of  the  Court. 
Tills  bill  is  not  filetl  by  the  assignee,  but 
the  asaignee  is  made  a  defendant,  and  col- 
lades  with  tlie  plaintiff.    An  insolvent  can- 
not file  a  bill  against  his  assignee,  without 
stating  tbat  he  declines  to  joiu  in  the  suit ; 
but  there  is  no  soch  allegation  liere.     The 
tStct  of  this  aait  would  be  to  draw   the 
efiects  of  the  ioHolvent  into  the  hands  of 
this  Court,  and  to  give  him  relief,  which  lie 
IB  not  entitled  to  at  any  rate  under  such  a 
proceeding.  His  proper  method  of  proceed- 
ii^  would  be  by  bringing  an  action,  and  the 
Court  cannot  aanctioo  such  a  bill. 

The  Mabteb  of  the  Rolls. — The  first 
olijection  made  would  put  an  end  to  the 
whole  suit ;  that  objection  is,  that  the  bill 
is  improperly  filed,  and  that  there  does  not 
appear  on  the  face  of  it  any  allegation,  that 
Mr.  Green,  the  assignee  of  Mr.  Pinning's 
estate,  refused  to  file  a  bill.  But  when  this 
defence  waa  nnade,  it  mast  have  been  for* 
gotten,  that  Mr.  Green  is  a  material  party 
IB  theM  fraudulent  proceedings,  and  has 
acted  in  such  a  manner  diat  his  acts  must 
be  avoided ;  it  cannot,  therefore,  be  insisted 
on,  that  thia  bill  ought  to  have  been  filed 
Ntv  Sebiis,  II.— Chanc. 


by  Mr.  Green.  It  is  also  objected,  that 
the  relief  asked  might  be  obtained  in  the 
Insolvent  Court.  I  should  not  stop  to  in- 
quire or  to  ascertain  that  point,  because  it 
U  quite  clear,  this  Court  could  not  be  pre- 
vented from  entering  into  this  question 
because  the  Insolvent  Court  has  jurisdiction 
in  the  matter,  when  the  object  of  the  suit  is 
to  set  aside  a  fraudulent  conveyance.  It  is 
said,  that  Mr.  Stephenson  is  an  innocent 
person,  and  a  purchaser  for  valuable  con- 
sideration, and  without  notice ;  and  he  is 
said  to  have  had  no  notice,  because,  though 
Mr.  Rushworth  was  his  agent,  yet  he  ob- 
tained knowledge  of  this  transaction  before 
he  took  on  himself  the  character  of  agent 
for  Mr.  Stephenson,  and  that  Mr.  Rush- 
worth  never  obtained  notice  as  solicitor  for 
Mr.  Stephenson,  but  oidy  in  his  confiden- 
tial character  as  solicitor  for  Green.  In 
this  it  is  also  forgotten,  that  when  Rush- 
worth  was  appointed  agent  for  Mr.  Stc- 
plienson,  in  his  purchase,  he  had  a  duty  to 
fulfil  towards  him,  and  that  duty  was  to  in- 
vestigate tlie  title  of  the  property,  and  to 
make  inquiry  whether  this  transaction,  on 
which  Browne's  title  depended,  could  or 
could  not  be  supported.  Being  called  upon, 
as  he  was,  in  his  character  of  agent  for  Mr. 
Stephenaon,  to  make  these  necessary  in- 
quiries, he  must  be  held  to  have  such  no- 
tice as  would  attach  on  Mr.  Stephenson, 
his  client.  But  setting  aside  the  question  of 
notice,  I  should  have  no  scruple  in  avoiding 
this  transaction,  not  on  the  ground  of  no- 
tice, hut  on  the  single  ground  of  fraud. 
This  deed  must,  therefore,  be  avoided,  with 
costs,  as  to  Mr.  Stephenson,  and  also  as  to 
Mr.  Rushworth. 


On  application  by  counsel,  for  a  refer* 
ence  to  the  Master,  to  take  an  account  of 
what  had  been  paid  by  Mr.  Stephenson, 
and  that  he  might  be  allowed  what  the 
Master  should  find  to  have  been  advanced. 
His  Honour  observed,  that  he  had,  on 
former  occasions,  taken  the  distinction  be- 
tween the  cases  of  deeds  set  aside  on  the 
ground  of  mistake,  and  those  which  had 
been  set  abide  on  the  ground  of  fraud.  In 
the  latter  case,  he  should  always  refuse  to 
order  an  account  of  what  had  been  paid 
by  the  parties  to  the  fraud,  for  it  would  be 
aingular,  where  a  deed  was  set  aside  on  the 
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c.  60,  in  traoiferring  her  one-third  in  thoie 
ftumt,  into  the  joint  names  of  William  Over- 
ton and  Richard  Scotto,  with  liberty  for  the 
parties  interested  to  apply • 

The  transfers  were  made  in  pursuance  of 
the  decree,  and  the  stock  so  transferred 
was  shortly  afterwards  sold  out. 

In  consequence  of  certain  circumstances 
which  afler wards  took  place,  a  petition  of 
rehearing  was  presented  to  His  Honour  the 
Master  of  the  Rolls,  by  the  infant  defen- 
dant ;  and  also  another  petition  stating  the 
above  facts,  and  disclosing  the  following 
circamstances.  It  had  been  discovered,  that 
the  above  decree  was  obtained  by  fraud  and 
miarepresentation  of  the  facts,  and  that  Mrs. 
Kidd  was  not,  in  fact,  entitled  to  one-third 
or  any  other  part  of  the  three  sums  of  stock 
mentioned  in  the  bill,  but  that  the  petitioner 
was  entitled  to  the  whole  of  those  sums; 
and  the  petition  then  proceeded  to  state, 
that  one  Mr.  Lewis,  who  hsd  been  employ- 
ed by  the  intestate,  as  his  solicitor  during 
his  life,  was  afterwards  employed  by  Mrs. 
Kidd,  to  obtsin  letters  of  administration  for 
her  of  her  husband's  effects,  and  that  James 
Kidd,  at  his  death,  was  entitled  to  larger 
sums  of  stock  than  those  mentioned  in  the 
bill,   and   to  considerable   other   personal 
efiects ;  and  that  Mr.  Lewis,  considering 
that   the  infant's  share  of  these  sums  of 
stock  would  be  very  unsafe,  if  they  con- 
tinued standing  in  the  name  of  Mrs.  Kidd 
adone,  and  subject  to  her  controul  and  dis- 
posal, recommended  Mrs.   Kidd,  without 
stating  to  her  his  reasons  for  so  doing,  to 
transfer  tlie  two-thirds  of  these  larger  sums 
of  stock,  to  which  the  infant  was  entitled, 
into  the  joint  names  of  herself  and  the  in- 
fant, and  the  sums  mentioned  in  the  bill, 
instead  of  being,  as  was  alleged  in  the  bill, 
tlie   whole   sums  which  the  testator   had 
standing  in  his  name,  at  his  decease,  were  the 
two-third  share  of  those  sums,  to  which  the 
infant  was  entitled,  and  that  the  widow  had 
received  Iter  one- third  of  those  sums  respec- 
tively, and  bad  applied  them  for  her  own 
benefit. 

The  plaintiff  Overton  was  the  solicitor 
employed  by  the  plaintiff,  in  filing  the  ori- 
ginal bill ;  but  the  supplemental  bill  ap- 
peared to  have  been  filed  by  Mr.  Baker, 
and  his  name  ever  afterwards  appeared  as 
the  solicitor  employed  for  the  plaintiffs  in 
the  cause. 


George  William  Stone,  one  of  the  defen- 
dants in  the  cause,  was,  at  the  time  of  the 
filing  the  supplemental  bill,  a  clerk  in  Mr. 
Bsker's  office,  and  by  his  own  affidavit  it 
appeared,  that  he  had  the  management  of 
all  the  proceedings  in  the  cause  for  all 
parties,  after  the  filing  the  supplemental  bill, 
without  their  being  brought  at  all  into  Mr. 
Baker's  office,  and  after  he  had  been  dis- 
missed from  Mr.  Baker's  office,  it  appeared, 
that  he  still  affixed  the  name  of  Baker 
at  the  back  oC  the  several  papers  in  the 
cause  ;  and  it  also  appeared,  that  he  stated 
to  counsel,  that  this  was  a  private  business 
of  his  own,  and  one  not  connected  with 
Mr.  Baker's  office. 

The  real  estate  of  the  intestate  was  also 
misapplied  by  the  plaintiff,  Mrs.  Kidd,  and 
the  annual  income  of  the  infant,  which  ap- 
peared to  be  only  70/.,  amounted  in  fact 
to  upwards  of  130/. 

A  bill  had  been  filed  on  behalf  of  the  infant 
against  Mrs.  Kidd,  and  the  prayer  of  the  pre- 
sent petition  was  to  the  effect,  that  the  order 
of  July  1832,  obtained  in  the  original  cause, 
might  be  set  aside,  in  consequence  of  fraud 
and  misrepresentation,  and  that  the  sums 
transferred  to  Overton  and  Scotto,  in  pur- 
suance of  that  order,  might  be  transferred 
by  them  into  the  name  of  the  Accountant 
General,  to  the  credit  of  the  second  cause. 

Mr,  Tinneyt  for  the  Infant,  stated,  that 
he  had  a  difficulty  in  finding  any  authority, 
where  money  had  been  paid  by  order  of 
the  Court,  for  a  fresh  order  being  made  for 
its  repayment.  The  decree  was  clearly 
wrong,  because  it  was  made  without  suffi- 
cient evidence  to  sanction  it.  The  decree 
proceeded  on  the  suggestion  in  the  hill, 
that  the  widow  was  entitled  to  one-third  of 
the  several  sums  of  stock,  and  the  counsel 
being  instructed  to  admit  the  facts  at  the 
hearing,  there  was  no  evidence  adduced. 
The  only  authorities  to  be  found  on  the 
question,  whether  the  Court  can  order  the 
retransfer  of  a  fund  which  has  been  parted 
with  under  the  previous  order  of  the  Court, 
are,  Oats  v.  Chapman  {I),  which  was  a 
case  in  which  costs  were  refunded  on  the 
reversal  of  the  decree ;  and  also  in  another 
case  of  the  Amicable  Society  v.  Bolland, 
which  is  reported  under  the  name  of  Bol- 
land V.  Disney  (2),  and  also  is  reported  on 

(1)  1  Vei.  sen.  543 ;  s.  c.  S  Ves.  std.  100. 
(S)  3  Russ.  351, 


lao 


CASES  IN  CHANCERY : 


appeal  to  the  House  of  Lords  (d).  The 
case  is  uot  reported  in  either  of  the  books 
on  tliis  point*  The  question  before  the 
Court  was,  whether,  under  the  bye-laws  of 
the  AmicahU  Society^  a  person  meeting  his 
death  by  the  lutnds  of  justice,  was  not 
thereby  deprived  of  the  benefit  of  his  policy ; 
the  House  of  Lords  reversed  the  decision 
made  at  the  Rolls ;  by  their  decision,  that  a 
death  by  the  hands  of  the  law  was  a  death 
within  the  meaning  of  the  bye-laws  of  the 
company;  and  their  Lordships  ordered,  that 
the  respondents  should  pay  to  the  defendants 
the  sum  of  6,084/.  Ts.  6d,,  which  had  been 
paid  to  them,  under  the  decree  made  at  the 
Rolls.  This  order  was  made  an  order  of 
the  Court  below  on  this  very  point, 

Mr,  BtckerUelh^  for  Overton. — The  ques- 
tion here  is,  whether,  where  sums  of  money 
have  been  paid  out  by  order  of  the  Court 
into  the  hands  of  trustees,  that  money  can 
be  ordered  to  be  refunded  as  a  matter  of 
course.  I  submit,  that  the  regular  method 
will  be  to  make  those  refund  first  of  all 
who  ought  to  refund.  Overton  is  wholly 
an  innocent  person,  and  ought  not  to.sufier. 
The  person  who  committed  the  injury  is 
the  person  who  ought  to  suffer  the  conse- 
quence of  that  injury,  and  not  the  trustee. 

Mr,  Petnberton  stated,  that  he  was  in- 
structed to  appear  for  John  Stone  and 
Richard  Scotto.  They  were  totally  igno- 
rant of  the  fact  of  the  money  being  the 
property  of  the  infant.  The  case  of  George 
and  William  Stone  must  depend  on  the 
question,  whether  the  trust  fund  can  be 
ordered  to  be  repaid  on  petition — since 
they  arc  in  the  place  of  cestui  que  irustsy 
and  are  not  directly  implicated  in  the  pay- 
ment of  the  money  to  their  trustee.  There 
is  no  authority  to  be  found  in  the  books, 
where  the  Court  has  ordered  trustees  to 
repay  money  paid  by  them  in  execution  of 
their  trust.  The  only  authority  produced 
is  a  MS.  authority,  ft  seems  very  extra- 
ordinary, and  is  much  against  the  presump- 
tion of  the  existence  of  such  a  practice, 
that  in  spite  of  the  very  many  rehearings 
which  occur,  no  order  can  be  found  to  this 
effect.  Upon  what  principle  can  such  an 
ordef  proceed  ?  The  Court  orders  money 
to  be  paid  to  a  trustee,  and  he  receiving 
the  money  by  order  of  the  Court,  and  pay- 
ing it  over  in  pursuance  of  the  trust,  how 

(S)  4  Bligb,  (N.8.)  19S. 


can  he  without  any  supplemental  suit,  with- 
out any  inquiry  being  instituted,  be  ordered 
to  replace  at  his  own  expense  the  money 
which  he  has  so  received  and  applied  ? 

The  Master  of  the  Rolls  observed, 
that  he  felt  considerable  difficulty  as  to  the 
question  of  refunding  the  money.  He 
should  have  had  no  difficulty  or  doubt,  if 
the  parties  here  had  been  in  the  same  si- 
tuation in  which  they  were  in  the  case 
which  had  been  referred  to ;  there  the  par- 
ties received  the  money  for  their  own  be- 
nefit, but  here  they  have  received  it  not 
for  their  own  benefit,  but  as  trustees.  If 
the  order  made  by  the  House  of  Lords  be 
applicable  to  this  case,  it  would  include,  not 
only  trustees,  but  also  cestui  que  trusts.  But 
there  is  a  difficulty  from  our  incompetency 
to  obtain  proof  that  the  trustees  paid  the 
money  over  to  the  cestui  que  trusts.  On  a 
petition  of  rehearing  we  cannot  reach  that 
question,  nor  act  on  any  extraneous  matter, 
which  could  only  be  introduced  by  way  of 
affidavit.  Without  any  other  evidence,  as  to 
that  part  of  the  question  he  felt  very  great 
embarrassment.  He  should  have  no  hesi* 
tation  in  following  the  order  of  the  House 
of  Lords ;  but  this  case  went  beyond  that 
order,  for  there  the  persons  who  had  to 
refund  received  the  money  for  themselves, 
but  here  they  received  it  to  distribute.  If, 
on  consideration,  he  should  not  think  him* 
self  at  liberty  to  order  the  repayment  of 
the  money,  because  of  the  character  of 
agency  in  Overton  and  Scotto,  yet  he  should 
not  scruple  to  do  it  in  another  suit.  The 
agent  must  bear  the  loss  rather  than  the 
infant,  where  there  are  two  innocent  per- 
sons, an  agent  and  an  infant. 

By  the  order  made  on  the  rehearing,  the 
plaintiff's  bill  in  the  first  cause  was  dis- 
missed with  costs;  and  it  was  declared,  that 
Overton  and  Scotto  ought  to  re- transfer  the 
sums  of  stock,  which,  in  pursuance  of  the 
decree  made  in  the  first  cause,  were  trans* 
ferred  into  their  joint  names,  and  that  they 
ought  to  accoimt  for  the  dividends  which 
had  since  become  payable;  and  by  the 
consent  of  all  parties,  it  was  ordered  that 
those  sums  should  be  transferred  into  the 
name  of  the  Accountant  Crenerai  to  the 
credit  of  the  second  cause. 
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.       >      £LLIS  r.  WALMSLEY. 

Jurisdlctton — Demurrer. 


A  \M  wHisJiUd,  to  which  the  Lords  Com' 
mUsiomerg  of  the  Treasury  were  parties  de- 
femdants^  and  it  prayed  that  they  might  be 
ordered  to  pay  mk>  courts  to  the  credit  of  the 
cmuse,  a  sum  of  800/.  a  year^  granted  as  a 
compemwaiHm  for  the  ahoUiion  of  the  cffice  of  a 
side  clerk  in  the  Exchequer,  aid  praying  thai 
the  Lords  of  the  Treasury  might  be  restrained 
btf  imjumctiom  from  paying  that  annuity  to 
OMSf  persam  without  the  sanction  of  the  Court, 
A  dewnrrer  waspul  in  to  the  bill  by  the  Lords 
o/"  the  Treasury t  on  the  ground  of  their  not 
ieimg  atmenable  to  the  jurisdiction  of  the  Court 
as  public  fm^onaties.  Demurrer  overruledy 
ass  the  ground  that  they  were  only  stake* 
holders^  and,  in  that  capacity,  were  within 
ike  jurisdutkm  efthe  Court, 

Under  an  indentare,  dated  the  £^rd  of 
January  182S,  Ralph  Ellis  the  elder,  the 
plaintiit*  John  Eilisy  Ralph  Ellis  the  younger, 
Jfiiin  WatsoB  Walmtley,  and  Thomas  Gor- 
ton, carried  on  the  basiness  ofattornies-at- 
law,  aoliciton,  and  agents  as  copartners, 
and  during  the  period  of  that  copartner* 
ahipv  Ralpih  Ellis  the  elder  held  the  c^ce 
of  one  of  the  aide  clerks  on  the  plea  side 
of  Hia  Majesty's  Court  of  Exchequer. 

In  the  year  18£7«  Ralph  Ellis  the  elder, 
and  Ralph  Ellis  the  younger,  agreed  with 
the  plaintiff  and  Walmsley  and  Gorton,  to 
retire  from  the  copartnership  business ;  and 
the   plaintiff  and   Walmsley  and  Gorton 
agreed  to  form  a  new  partnership   toge- 
ther;  and   by  an   indenture,   dated  24th 
of  October  1827,  and  made  between  Ralph 
Eliis  the  elder,  Ralph  Ellis  the  younger, 
and  the  plaintiff  and  Walmsley  and  Gor- 
ton, it  was  witnessed,  that  the  then  existing 
copartnership  was  dissolved  and  put  an 
end  to,  and  the  good- will,  &c.  of  the  said 
profisasion  was  thereby  resigned  as  from 
the  dlst  day  of  August  then  last  past,  by 
Ralph  Ellis  tlie  elder  and  Ralph  Ellis  the 
yoiuger,  in  £iYonr  of  the  plaintiff,  and 
Walmsley  and  Gorton,  as  partners ;  and 
Ralph  Ellis,  the  elder,  oorenanted  and 
agreed,  with  the  plaintiff  and  Walmsley 
and  GortoUt  tlieir  exiecutors  and  adminis- 
trators, that  he  would  thenceforth  stand 
tad  be  possessed  of  the  office  of  one  of  the 


side  clerks  on  the  plea  side  of  His  Majesty's 
Court  of  Exchequer,  in  trust,  for  Thomas 
Gorton,  and  for  the  purpost's  and  beneHt  of 
the  partnership,  by  thnt  indenture  agreed 
on,  while  the  same  should  continue,  and 
would,  when  required  by  the  plaintiff  and 
Walmsley  and  Gorton^  as  far  as  might  be 
in  his  power,  at  the  expense  of  the  part- 
nership by  the  now  stating  indenture  esta- 
blished, procure  Gorton  to  be  appointed 
to  that  office  in  his  place.  And  it  was 
further  agreed  and  dcclare<l,  that  from  and 
after  the  determination  of  the  partnership 
thereby  established,  the  said  office  of  side 
clerk  should  be  held  in  trust  for  the  plain- 
tiff and  Walmsley  and  Gorton,  equally  for 
their  joint  lives,  and  afler  the  death  of  one 
of  them,  in  trust  for  the  survivors  of  them, 
and  after  tlie  partnership  should  expire 
or  be  determined,  cither  of  them  might 
require  tlie  said  office  to  be  sold  and  con- 
verted into  money  for  their  mutual  and 
equal  bencHt ;  and  it  was  stipulated,  that 
the  partnership  should  continue  for  ten 
years. 

The  plaintiff  was  himself  a  sworn  clerk 
in  the  Court  of  Exchequer  at  the  time  of 
the  forming  of  the  new  copartnership ;  and, 
therefore,  it  was  agreed,  that  Gorton  should 
be  appointed  to  hold  the  office  of  side  clerk 
of  the  Exchequer,  in  trust  for  the  new 
copartnership,  until  that  office  should  be 
abolished,  which  was  then  expected  to 
take  place  very  shordy,  and  before  the 
ten  years'  term  of  the  new  copartnership 
would  expire. 

Soon  after  the  commencement  of  the 
new  copartnership,  Ralph  Ellis  the  elder 
surrendered  up  the  office  in  the  Exchequer, 
and  Thomas  Gorton  was  appointed  to  it  in 
his  stead,  and  on  that  occasion  the  sum  of 
31 5L  was  paid,  as  a  fee  on  admission  to  the 
office,  out  of  the  joint  funds  of  the  copart- 
nership between  the  plaintiff  and  Walms- 
ley and  Gorton ;  and  the  annual  sum  of 
10/.  I  Of.  was  also  paid  in  each  year  out  of 
the  joint  fund  in  respect  of  the  office  until 
the  office  was  abolished,  and  liio  fees  and 
emoluments  of  the  office  were  rccuived  for 
the  joint  use  of  the  copartnership. 

In  the  year  1830,  acts  of  parliament 
were  passed  (or  abolishing  certain  offices 
in  the  superior  courts  of  the  common  law 
at  Westminster,  among  which  offices  so  to 
be  abolished  was  included  the  office  of  a 
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•ide  derk  on  the  plem  Me  of  dbe  Co«rt 
of  Exchequer,  and  by  tboie  acu  it  was 
enacted,  that  penom  holdiiig  the  dBce 
of  side  clerk  io  the  Court  of  Exdbequer, 
on  the  24th  of  May  1830,  should  forthwith 
make  or  cause  to  be  made  and  render  to 
certain  commissioners  accounts  in  writing 
of  the  fees  and  emoluments  of  such  office 
or  employment,  and  such  commissioners 
were  to  ascertain  the  gross  and  net  annual 
value  of  such  fees  and  emoluments,  and  to 
certify  the  same  under  their  hands  to  the 
Commissioners  of  His  Majesty *8  Treasury 
for  the  time  being;  and  it  was  further 
enacted^  that  if  any  such  office  or  employ- 
ment as  aforesaid  should  be  abolished  by 
lawful  authority,  every  person  who  under 
the  provisions  of  the  act  would  have 
been  entitled  to  receive  the  difference  be- 
tween the  net  annual  amount  of  the  fees 
and  emoluments  which  would  have  become 
due,  and  the  certified  value  of  such  office 
or  employment,  in  case  such  offices  or 
employments  were  not  abolished,  shoidd 
be  entitled  to  receive  during  all  the  time 
for  which  such  person  was  entitled  to  hold 
the  office  or  employment  so  abolished, 
such  annual  sum  as  anv  three  of  the  Com- 
missioners of  His  Majesty's  Treasury  for 
the  time  being,  and  the  Lord  Chief  Justice, 
or  Lord  Chief  Baron,  of  the  court  to  which 
such  office  or  emplovment  might  belong, 
should  fix  and  appomt  as  a  full  and  fair 
compenflation  for  the  loss  of  such  office  or 
employment. 

On  the  24th  of  May  1830,  by  virtue  of 
the  provisions  of  the  acts  of  parliament, 
the  office  of  side  clerk  in  the  Exchequer 
was  abolished,  and  Thomas  Gorton,  who 
then  held  that  office,  having  been  appointed 
to  it  for  the  benefit  of  the  plaintiff  and 
Walmslcy  under  the  deed  of  copartnership, 
the  compensation  which  thereupon  was  to 
be  awarded  in  lieu  of  the  few  and  emo- 
luments of  the  office,  became  partnership 
assets,  liable  to  be  divided  as  such  on  the 
settling  of  the  accounts  of  the  copartner- 
ship. 

Between  the  date  of  the  last  deed  of 
partnership,  and  the  time  of  the  office  being 
abolished,  Gorton  had  become  bankrupt, 
and  Richard  Thomas,  one  of  the  defen- 
dants, was  appointed  his  assignee,  and  the 
partnership  between  the  plaintiff  and 
Walmsley  nad  been  dissolved  without  pre- 


judice to  the  rights  of  the  parties  in  the 
partnership  assets. 

The  conunissiooers  appointed  under  tiie 
acts  of  parliament  oertiBed  and  made  a 
report  in  reelect  of  the  offic^e  of  cierk  to 
the  Exchequer  to  the  Lords  CoimniMiiiMM  i  s 
of  His  Majesty's  Treasury  for  the  time 
being,  and  the  Lords  of  the  Tieasorj  set- 
tled the  compensation  for  the  abolitian  of 
the  office  at  the  annual  sum  of  60A2.  pay- 
able during  the  lifo  of  Thcxnas  Gonoa. 

An  ex  parte  statement  was  afterwards 
made  to  the  Lords  of  the  Treaaory  <m 
the  part  of  John  Watson  Walmdey,  witii- 
out  the  privity  or  knowledge  of  tiie  piain- 
tifl^  whereby  it  was  made  to  j^ipear  that 
the  compensation  belonged  ezdiisively 
to  Walmsley,  and  Richard  Thomas,  as  the 
assignee  of  Thomas  Gorton ;  and  m  oooae- 
quence  of  such  statement,  the  Lmds  of  the 
Treasury  directed  that  the  annual  aam  of 
800/.  should  be  paid  to  Walmsley,  and  to 
Richard  Thomas  as  the  assignee  of  Gorton, 
and  they  did  not  direct  any  pmtion  of  sacfa 
annual  sum  to  be  paid  to  the  plaintiff. 

The  present  biU  was  filed  by  the  plain- 
tiff as  one  of  the  partners  in  ^^e  late  firm 
of  Ellis,  Walmsley  &  Gorton,  claiming  a 
share  of  the  compensation  money  as  part- 
nership assets,  and  praying  that  the  Lords 
of  the  Treasury  might  be  ordered  to  pay 
the  800/.  a  year,  the  compensation  money,  as 
the  same  might  accrue  due,  into  the  court 
to  the  credit  of  the  cause ;  and  praying  an 
injunction  against  the  Lords  of  the  Trea- 
sury, to  restrain  them  from  paying  the 
800/.  a  year  to  the  defendants  Walmsley, 
or  Thomas,  or  any  other  person,  without 
the  leave  of  the  Court. 

To  this  bill,  the  Lords  of  the  Treasury 
put  in  a  general  demurrer  for  want  of 
equity,  and  because  they  were  sued  and 
made  parties  to  the  bill  as  public  officers  €ii 
government,  as  the  Lords  Commissioners 
of  His  Majesty's  Treasury ;  and  the  mat^ 
ters  in  the  bill  stated,  which  in  any  manner 
concerned  them,  were  matters  exclusively 
relating  to  their  duties  as  such  public 
officers,  and  that  they  were  not  liable  to 
be  sued  in  this  court  in  such  manner  and 
form  as  the  plaintiff  had  by  his  bill  com- 
plained against  them. 

The  Attorney  General^  in  support  of  the 
demurrer. — Mr.  Gorton  was  one  of  the 
side  clerks  in  the  Court  of  Exchequer,  and 
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that  office,  together  with  other  law  offices, 
was  abolished  by  act  of  parliament ;  and 
the  tame  act,  which  put  an  end  to  the  office, 
luthorized  the  Lords  of  the  Treasury  to 
make  a  compensation  by  way  of  annuity 
dnrged  on  the  Consolidated  Fund  to  the 
retiriiig  clerks ;  and  the  present  bill  calls 
00  the  Court  to  recognize  a  partnership  in 
the  office.     If  the  present  bill  can  stand, 
tbe  same  principle  would  apply  to   the 
Masters  in  Chancery,  or  any  other  public 
officer.  The  acts  in  question  authorize  the 
payment  of  an   annuity   to   the  retiring 
officer  by  way  of  compensation  for  the 
salary  of  the  office  of  side  clerk,  and  these 
parties,  unless  they  claim  by  subsequent 
assignment,  are  only  entitled  under  the 
act ;  but  the  act  gives  the  compensation  to 
Mr.  Gorton ;  and  the  Lords  of  the  Trea- 
sury are  not  under  the  jurisdiction  of  this 
Court  as  public  officers,  through  whom  the 
reTcnues  of  the  country  are  to  be  distri- 
buted, and  it  is  only  in  this  character  they 
are  made  parties. 

Mr,  Wray,  on  the  same  side. — It  is  no- 
where stated  in  the  act  who  are  to  make 
these  payments ;  but  supposing  the  Conso- 
lidated Fund  to  be  the  proper  fund,  can  the 
Lords  of  the  Treasury  be  compelled  by  a 
court  of  equity  to  make  any  payments  out 
of  this  fund  ?  There  was  a  case  of  Oldham 
V.  the  LordM  of  the  Treasury,  before  the 
Court  of  Exchequer,  which  was  to  this 
effect:  the  King  being  empowered  to  order 
the  payment  of  certain  sums  out  of  the 
Consolidated  Fund,  on  account  of  the  civil 
list,  granted  a  pension  in  pursuance  of  that 
power,  which  was  afterwards  assigned ;  and 
the  bill  in  that  case  was  filed  in  the  Ex- 
chequer to  compel  the  Lords  of  the  Trea- 
lary  to  pay  the  pension  to  the  assignee. 
The  judgment  of  the  Court  was  given  by 
Chief  Baron  Graham,  who  observed.  *'  This 
hin  proceeded  on  the  ground  of  the  fun- 
damental jurisdiction  of  the  Court  over  the 
Consolidated  Fund,  and  the  purpose  of  the 
bill  is  to  call  on  the  Court  to  dispose  of 
the  money  which  has  been  placed  by  par- 
liament at  the  disposal  of  the  King  himself. 
Tbe  jurisdiction  of  the  Court  of  Exchequer 
extends  only  to  the  reaching  the  monies 
which  come  into  the  Treasury  while  they 
ve  ia  ffinuite ;  but  afler  parliament  has 
^spoied  of  them,  and  they  have  reached 
wr  destination,  the  jurisdiction  of  the 


Barons  ceases,  and  here  the  King  alone 
can  order  the  payment  of  the  money.  The 
money  is  granted  to  the  King,  his  succes- 
sors and  assigns,  and  the  King  himself 
must  be  sued  by  petition  of  right,  if  this 
fund  is  to  be  got  at;'*  and  the  same  princi- 
ple applies  here ;  and  in  the  case  of  Priddy 
V.  Ro$e{\)  it  was  held,  that  the  Court  had 
no  jurisdiction  over  a  fund  in  the  hands  of 
the  defendant  Rose,  the  Treasurer  of  the 
Navy,  on  account  of  a  pension  granted  by 
His  Majesty,  under  his  sign  manual,  to 
Hunt,  and  directed  by  warrant  under  the 
hands  of  the  Commissioners  of  the  l>ea- 
sury  to  the  Treasurer  of  the  Navy  to  be 
paid  to  Hunt  or  his  assigns. 

Mr,  Kindersley,  for  the  plaintiff. — The 
demurrer  does  not  raise  the  question  ar- 
gued at  the  bar — the  demurrer  is  because 
the  Lords  of  the  Treasury  ought  not  to  be 
sued  in  their  public  character :  the  ground 
insisted  on  at  the  bar  by  the  Attorney  Ge- 
neral as  a  cause  for  demurrer  is,  that  the 
office  of  side  clerk  in  the  Exchequer  is  a 
public  office,  and  that  the  Court  will  not 
sanction  any  dealing  with  it.  The  office  is 
not  a  responsible  office  like  that  of  the  Mas- 
ters in  Chancery ;  the  acts  to  be  done  are 
ministerial,  and  it  is  not  an  office  of  re- 
sponsibility as  regards  the  administration  of 
public  justice.  As  to  the  objection  raised, 
on  the  ground  of  the  want  of  jurisdiction, 
because  this  is  a  part  of  the  Consolidated 
Fund,  it  is  a  misrepresentation  of  the  fact 
to  say  this — with  the  Consolidated  Fund  we 
have  nothing  to  do— ail  we  have  to  do  with, 
is  an  ascertained  yearly  sum  of  800/., 
payable  by  order  of  the  Lords  of  the  Trea- 
sury under  the  sanction  of  parliament,  out 
of  that  fund ;  and  the  bill  charges,  that  the 
Lords  of  the  Treasury  have  made  that 
payment,  and  mean  to  continue  it,  but  not 
in  their  public  character. 

The  Vice  Chancellor. — The  argument 
on  the  other  side  was,  that  as  it  did  not 
appear  by  the  bill  that  the  Lords  of  the 
Treasury  had  anything  to  do  with  this 
money,  were  they,  therefore,  in  any  way 
bound  to  make  this  payment? 

Mr.  Kinder sley. — The  act  is  a  public 
act,  and,  therefore,  there  is  no  need  that 
the  clauses  should  be  stated ;  and  as  there 
is  no  direction  as  to  the  money,  out  of  which 
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the  Commissioners  under  the  acts  of  par- 
liament, are  to  be  paid  the  800/.,  those 
who  have  the  controul  of  the  Consolidated 
Fund  must  be  the  persons  to  make  that 
payment.  If  the  act  directs  or  infers  that 
the  Commissioners  of  the  Treasury  are  to 
make  the  payment  of  this  800/.,  there  is 
no  longer  any  discretion  to  be  exercised 
by  the  Commissioners  as  public  functio- 
naries, but  ihey  are  mere  stake-holders ; 
and  in  seeking  a  decree  from  the  Court  as 
to  this  800/.,  that  they  may  pay  it  into 
court,  and  may  be  restrained  from  paying 
it  to  any  other  persons  until  the  rights  of 
parties  claiming  are  ascertained,  it  cannot 
be  said  that  we  are  making  them  amenable 
to  this  Court  as  public  officers  ;  and  there 
is  no  reason  because  they  have  the  charac- 
ter of  public  functionaries  why  they  should 
not  be  ordered  to  make  a  payment  in  an- 
other character.  A  case  has  been  suggested 
to  me,  decided  a  few  years  ago,  in  which 
the  Commissioners  of  the  Treasury  were 
concerned ;  it  was  the  case  of  the  Duke  of 
Sussex,  in  which  an  injunction  was  granted 
against  them.  Injunctions  are  constantly 
granted  against  the  Commissioners  of  the 
Woods  and  Forests — such  persons  cannot 
be  made  parties  in  respect  of  their  public 
acts,  but  beyond  that  there  is  no  restric- 
tion. We  are  not  now  trying  the  right  to 
this  property  as  between  the  claimants. 
It  may  not  turn  out  that  we  are  entitled  to 
a  part  of  this  compensation ;  but  the  va- 
lidity of  the  demurrer  does  not  depend  on 
that  question.  The  MS.  case  cited  by  Mr. 
Wray,  was  a  case  where  there  was  no  per- 
son who  had  an  absolute  right  to  receive 
the  pension ;  it  depended  on  the  King's 
pleasure  from  year  to  year ;  but  here  the 
right  to  the  money  is  in  some  one,  and  the 
question  is,  who  is  entitled  to  receive  it  ? 

Mr,  Wray,  in  reply. — No  Court  has  power 
to  interfere  with  the  Lords  of  the  Treasury 
as  to  the  Consolidated  Fund,  and  no  act  of 
parliament  gives  that  right ;  and  nothing 
has  yet  been  shewn  to  establish  any  right 
in  this  Court,  or  in  the  Exchequer,  to 
render  them  liable  to  go  into  the  rights  of 
parties  among  themselves ;  and  this  point 
is  settled  by  the  case  of  Priddy  v.  Rase. 

The  Vice  Chakcellor. — It  does  not 
appear  that  the  ofBce  of  side  clerk  in  the 
Court  of  Exchequer   is  an  office  which 


comes  within  the  policy  of  law,  forbidding 
the  sale  of  offices  of  public  trust  and  re- 
sponsibility under  the  Crown,  according  to 
the  provisions  of  the  statute  of  Edw.  6 ; 
and  this  is  so,  whether  we  look  at  the  acts 
for  abolishing  the  office  or  the  general 
principle  of  law.  There  is  nothing  stated 
in  the  bill  to  shew  that  this  office  of  side 
clerk  is  connected  with  the  administration 
of  justice,  or  that  it  would  be  inconsistent 
with  the  policy  of  law  to  permit  a  sale  to 
be  made  of  such  an  office.  I  am  not  at 
liberty  to  indulge  in  any  surmises  as  to  the 
nature  of  this  office,  and  since  nothing  ap- 
pears in  the  bill,  I  must  take  it  for  granted, 
that  there  is  no  objection  to  the  sale.  Assum- 
ing that  nothing  objectionable  as  regards 
the  right  administration  of  public  justice 
would  follow  from  the  sale  of  this  office, 
and  that  the  bargain  about  the  office  ope- 
rates to  affect  the  money  granted  by  way 
of  compensation,  then  we  come  to  consider 
the  statement  in  the  bill  as  to  the  act  of 
parliament,  and  as  to  that,  the  wording  of 
the  act  itself  still  leaves  me  in  doubt  as  to 
the  manner  in  which  the  Lords  of  the  Trea- 
sury are  connected  with  the  pa3rnient  of 
this  money,  whether  in  their  public  cha- 
racter, or  only  as  stake*  holders.  Upon  the 
whole  of  the  circumstances,  however,  it 
must,  I  think,  be  taken  as  settled,  that  all 
money  to  be  paid  by  way  of  compen- 
sation under  the  act  in  question  out  of 
the  Consolidated  Fund,  must  pass  through 
the  hands  of  the  Lords  of  the  Trea- 
sury, and  that  they  would  only  be  the 
ministerial  conduit- pipes  for  payment  of 
this  compensation  money  to  the  parties 
entitled,  and  the  Lords  of  the  Treasury 
are  not  at  all  differently  situated  from  the 
Governors  and  Company  of  the  Bank  of 
England,  who  are  the  depositaries  of  the 
money  of  different  persons,  and  are  autho- 
rized, by  act  of  parliament,  to  pay  to  the 
persons  appearing  in  their  books  entitled 
to  the  funds ;  and  the  Court  does  not  acru* 
pie  to  interfere  with  them  as  it  does  with 
others,  and  as  is  the  case  with  the  com* 
missioners  appointed  for  adjudicating  the 
claims  of  the  French  and  English,  and  aa 
is  done  in  the  case  of  the  Commissioners 
of  the  Woods  and  Forests,  against  whom 
I  granted  an  injunction  in  the  case  of  the 
United  Service  Club. 

I  am  of  opinion  that  this  bill  does  not 
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9Hk  to  ulerfiMre  widi  ti^ft  Lords  of  die 
Tntfary  as  to  any  p«Uie  duty,  nor  does 
it  interfere  with  any  diaerelaoa  which  they 
might  exercise  in  their  public  capacity ; 
bat  it  only  seeks  to  make  them  do  this  act 
minitterially ;  and,  I  think,  n  case  is  made 
out  in  their  being  parties  to  the  bill,  and 
dat  they  are  necessary  parties,  for  the  par- 
pose  of  their  submitting  to  the  orders  of 
the  Coort,  that  this  money  may  be  secured 
in  the  persmia  claiming  under  the  title 
ihewn  in  the  bill,  in  prefimnce  to  any  other 
penons  who  haye  not  n  title. 

The  dewmrrer  was  averruird. 


HILT  V»  BLAXXNBY. 


v.a   > 

Msy  SO.  S 

Jjfdtuii* 

J»  i^UUuni  tmom  before  an  exammer  of 
ike  Camri  ef  Ckameery  in  Irelnnd^  may  be 
mud  ta  ihii  court — 6  Geo.  4.  c.  30. 

A  question  arose,  whether  an  affidavit 
sworn  before  an  examiner  of  the  Court  of 
Chancery  in  Ireland,  could  be  used  in  this 
eonrf. 

The  registrar  had  said,  that  the  affida- 
▼it  ought  to  have  been  sworn  before  a 
Master  extraordinary,  and  was  irregular. 

The  VicB  Chakcbllok,  referring,  to  G 
Geo.  4.  c.  30.  s.  19,  said  the  affidavit  was 
regular. 


HOOPBR  V.  HOLDWAT. 


L.C.     7 
Hay  3a.  j 

Bill  of  CoiU^TaxatUm. 

An  ex  parte  applieaiion  by  a  defendant  to 
his  toiicUor^e  Ml  taxed  after  an  action 
had  been  eommenced  to  recover  the  amount 
^ii^  and  to  kaoe  proceedingi  at  law  stayed 
IS  fk  weanlitf,  allomed  to  be  regular. 

The  solicitor  for  the  defendant  having 
Mted  the  month  after  the  delivery  of  his 
Uh  of  costs,  according  to  2  Geo.  %.  c.  23. 
■■  23,  had  commenced  an  action  in  the 
Cairt  of  King's  Bench,  to  recover  the 
thereof.  Afterwards,  an  applica- 
Nn  Sniu,  TT.~Chakc. 


tion  was  made,  ex  parte,  by  the  defendant, 
before  his  Honour  the  Vice  Chancellor,  to 
have  the  bills  taxed  and  the  proceedings  at 
law  stayed  in  the  meantime ;  and  an  order  to 
tin's  eficct  was  accordingly  made. 

The  present  was  an  appeal  motion  before 
the  Lord  Chancellor,  to  have  this  order 
discliarged  for  irregularity,  as  having  been 
obtained  ex  parte.  The  motion  was  refused. 

Ex  parte  Hemitt  ta  re  Morrie  (1)  was 
cited. 


M.R.   > 
fune  3.  3 


DDKB  0.  IIINXM AN. 


Bequest — Residue. 

A  testator  by  will  directs  the  residue  of  his 
property  to  be  divided  among  his  two  daugh" 
iers^  in  certain  given  proportions  ;  and  by  co- 
didlt  he  directs  that  m  case  these  proportions 
shall  exceed  certain  specific  sums^  all  beyond 
that  shall  be  equally  divided  between  his  son 
and  his  two  daughters.  The  codicil  does  not 
alter  the  nature  of  the  beauest,  but  leaves  the 
gift  to  the  daughters  still  in  the  clusracter 
of  part  of  the  residue, 

Henry  Hinxman,  deceased,  by  his  will, 
bearing  date  the  17th  day  of  May  1U23, 
aAer  giving  certain  legacies  to  certain  per- 
sons in  his  will  named,  gave,  devised,  and 
bequeathed  unto  Henry  Hinxman,  one  of 
the  defendants,  and  to  diree  other  persons 
whom  he  named,  the  trustees  and  execu- 
tors of  his  will,  certain  freehold  estates 
therein  described ;  and  also  all  his  ready 
money,  securities  for  money,  stock  in  the 
public  funds,  and  all  and  singular  other  his 
estate  and  effects  whatsoever  and  where-* 
soever,  both  real  and  personal,  to  hold  to 
them,  their  executors,  administrators  and 
assigns,  according  to  the  nature  of  his 
estate  and  interest  therein  respectively, 
upon  trust,  as  soon  as  convenient  after  his 
decease,  to  sell  and  dispose  of  his  mes- 
suages, lands,  tenements,  and  heredita- 
ments, freehold  and  leasehold,  therein  de- 
vised, and  every  part  and  parcel  thereof, 
either  by  public  auction  or  private  con- 
tract, at  and  for  the  best  price  and  prices 
that  could  be  reasonably  gotten  for  the 
same,  and  also  with  all  convenient  speed 

(1)  Buck.  .'wa. 
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to  convert  the  whole  of  his  personal  estate, 
except  what  should  be  in  the  public  funds, 
or  on  government  security,  or  out  on  real 
security,  into  money ;  and  in  the  first  place, 
to  pay  and  discharge  all  his  just  debts, 
funeral  expenses,  testamentary  charges, 
and  the  several  legacies  thereinbefore  given 
or  which  might  be  given  by  any  codicil 
or  codicils  to  his  will,  and  after  payment 
thereof,  upon  trust  to  invest  the  residue 
thereof,  and  to  stand  possessed  of  the  se- 
curity or  securities  on  which  the  same 
should  be  placed  out  and  invested ;  and 
also  such  of  his  residuary  personal  estate 
which  should  be  out  in  the  public  funds 
or  on  real  security,  in  trust,  as  to  eight 
twentieth  parts  thereof,  (the  whole  into 
twenty  parts  to  be  considered  as  divided,} 
to  pay  the  interest,  dividends,  and  pro- 
ceeds thereof,  to  his  daughter  Caroline 
Rashleigh,  one  of  the  defendants,  for  her 
own  sole  and  separate  use  and  benefit,  for 
her  life,  and  after  her  decease  to  stand 
possessed  of  the  said  eight  twentieth  parts 
of  his  said  residuary  estate,  and  all  future 
dividends,  interest,  and  proceeds  thereof^ 
upon  certain  trusts  therein  declared  for 
the  benefit  of  her  children,  and  as  to  the  re- 
maining twelve  twentieth  parts  of  his  resi- 
duary estate,  in  trust  to  pay  the  dividends, 
interest,  and  proceeds  thereof  to  the  plain- 
tiflr,  Harriet  Duke,  for  her  own  sole  and 
separate  use  and  benefit,  and  after  her  de- 
cease, to  stand  possessed  of  the  same 
twelve  twentieth  parts  of  his  said  residuary 
estate,  and  all  future  dividends,  interest, 
and  proceeds  thereof,  upon  certain  trusts, 
for  the  benefit  of  her  children. 

The  testator  made  and  published  a  co- 
dicil to  his  will,  dated  on  or  about  the  18th 
day  of  October  1823,  which  was  as  follows : 
— **  Whereas  I,  Henry  Hinxman,  in  and 
by  my  last  will,  dated  the  17  th  day  of 
May  18^3,  have  directed,  that  after  pay- 
ment of  my  debts  and  legacies  therein 
named,  the  residue  of  my  personal  effects 
shall  be  divided  into  twenty  parts  or  shares, 
and  that  my  executors  shall  pay  to  the 
trustees  therein  named,  in  trust,  as  to  eight 
parts  or  shares,  but  of  twenty  parts  or 
shares  thereof,  the  whole  into  twenty  parts 
to  be  considered  as  divided,  for  the  benefit 
of  mv  daughter  Caiu>line  Raah}eigb,  t^^^and 
for  the  intents  and  purposes  mentioned  in 
my  will ;  and  nhereas  i  have  also  in  my 


said  wiil,  directed  that  the  remaining  twelve 
parts  or  shares  out  of  the  said  twenty 
parts  or  shares  of  the  residuum  of  my  per- 
sonal estate  and  effects  shall,  by  my  exe- 
cutors, be  paid  to  my  trustees  named,  in 
trust  for  the  benefit  of  my  daughter 
Harriet  Duke,  to  and  for  the  intents  and 
purposes  mentioned  in  my  said  will ;  now 
the  meaning  and  intention  of  this  my  co- 
dicil to  my  will  is,  that  in  case  the  said 
eight  parts  or  shares,  given  for-  the  benefit 
of  the  said  Caroline  Rashleigh,  shall  ex- 
ceed the  sum  of  6,400/.;  and  also  the 
twelve  parts  or  shares  given  for  the  benefit 
of  the  said  Harriet  Duke,  shall  exceed  the 
sum  of  9,G00/,y  making  together  16,000/., 
that  then  whatsoever  sum  is  over  and 
beyond  the  said  sum  of  16,000/.,  I  do 
hereby  direct,  shall  be  divided  into  three 
equal  parts  or  shares,  and  that  my  execu- 
tors do  pay  one  of  the  said  third  parts  to 
my  said  son  Henry  Hinxman,  which  1  give 
and  bequeath  to  him,  for  his  own  use  and 
benefit ;  one  other  of  the  said  third  parts 
or  shares  I  direct  my  executors  to  pay  to 
my  daughter  Caroline  Rashleigh,  which  I 
give  and  bequeath  to  her  for  her  own  use 
and  benefit,  and  the  remaining  other  third 
part  or  share,  I  do  direct  my  executors 
to  pay  to  my  daughter  Harriet  Duke, 
which  I  give  and  bequeath  to  her  for  her 
own  use  and  benefit. 

The  testator  made  several  other  codicils, 
which  did  not  affect  this  residuary  bequest, 
and  died  in  1829. 

In  the  month  of  May  1882,' the  execu- 
tors set  apart  a  sufficient  sum  to  pay  the 
6,400/.,  given  to  Caroline  Rashleigh,  and 
invested  the  same  in  the  purchase  of  3/, 
per  cent,  consols ;  and  at  the  same  time 
also  invested  in  the  same  stock,  a  sum  of 
9,000/.  which  they  had  set  apart  to  meet 
the  sum  bequeathed  by  the  codicil  to  Har- 
riet Duke;  and  after  these  investments, 
and  after  payment  of  all  the  testator's  debts 
and  legacies,  there  was  a  considerable  re- 
sidue to  be  divided  between  the  testator's 
daughters,  Harriet  Duke,  Caroline  Rash- 
leigh, and  his  son  Henry  Hinxman,  one  of 
the  defendants.  ■ 

Tb^  only,  question  io  thec^uae  was, 
whether  thp. two. ^,9ums.  of  ^,400/.   and 
9,606/.9  which*  !>y  the  first  codicil  to  the 
testator's  will,-  were  bequeathed  to  M,ica*^ 
Rashleigh  and    Mrs.   Duke,   were  ta  be 
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cootidered  at  legaciei«  ind  at  tueb,  to  bear 
iflterett  in  the  mual  waj,  or  «•  portiona  of 
tbe  residue. 

Mr.  BickmUik. — ^The  only  doubt  in  this 
case  arises  from  not  seeing  the  force  of 
the  word  **  residue/'  which  apph'ea  to  what 
remains  after  all  the  purposes  of  the  tes- 
tator are  satisfied.     By  the  will,  the  tes- 
tator'a  daughters  are  named  as  residuary 
legatees,  and  by  the  codicil,  they  are  made 
to  be  residuary  legateea  with  the  testator'a 
son,  hot  are  first  entitled  to  16,000/.  by 
wmy  of  legacy,  and  not  as  residue,  and  the 
surplus  beymid  that  sum  is  residue. 

The  Mastbk  or  the  Rolls. — By  the 
will  of  the  testator,  his  two  daughters  are 
entitled  as  his  residuary  legatees  to  his 
prcvperty,  not  specifically  bequeathed.  By 
a  codicil  to  hia  will,  the  testator  makes  his 
son  to  be  a  co-residuary  legatee  with  his 
two  daughters,  'i'he  proportion  of  the  in- 
terest which  is  given  to  him,  is  one-third 
share  of  the  residue  beyond  the  sum  of 
1 6,000/.  The  eBect  of  the  codicil  is  not 
to  alter  the  nature  of  the  r^iduary  be- 
qaest  in  tbe  will,  but  to  make  the  son  of 
the  testator  a  co^restduary  legatee  with  the 
daughters,  and  not  to  change  their  cha- 
racter. 


M.R. 
June  10 


rSARCE  9.  VINCENT. 


A  tettaiar  R,  P.  detUet  an  estate  to  T.  P, 

far  life^  and  gives  him  wrrer  to  appoint 

to  any  male  relaikm  of  the  testator  of  the 

mame  ofP,t  and  m  drfanU  of  appointment 

drrues  to  hia  (the  testator's)  next  or  nearest 

relation  or  nearest  of  kin  of  the  name  of  P., 

heing  a  maie^  or  if  there  should  he  more  than 

one  in  equal  degree  to  the  eldest  of  such  male 

rda^ons^  who  should  he  living  at  his  (the  tes- 

tatoT'e)  death.     T.  P.  made  no  appointment^ 

end  happened  to  answer  the  description  of 

netareet  relation  of  R.  P.  at  the  time  of  his 

decease.     On  a  ease  sent  to  the  Exchequer^ 

the  Judges  eerti/led,  that  T.  P.  took  an  estate 

in  fee  simple.     The  Master  of  the  Rolls 

kM,that  T.  P.  was  excluded^  but  refused  to 

f^  a  final  decition  till  he  had  sent  the  case 

cfsni  to  a  court  of  law.  (the   Common 

Pieas). 


By  an  order  of  his  Honour  tlie  Master 
of  the  Rolls,  in  this  cause,  on  the  17th  of 
January  1833,  a  case  was  directed  to  be 
stated  for  the  opinion  of  the  Court  of  Ex- 
chequer, (which  case  and  the  arguments 
and  certificate  thereon  will  be  found  in  the 
Exchequer  reports  of  this  volume,  p.  1 9  4*.) 

Mr.  Bickersteth  and  Mr.  Wright,  for  the 
plaintiff,  applied  for  a  new  trial,  and  sub- 
mitted, that,  from  the  whole  tenour  of  the 
will,  it  was  evident  that  the  testator  in- 
tended, that  Thomas  Pearce  should  have 
no  more  than  a  life-interest  in  these  estates ; 
he  had  already  given  him  a  considerable 
estate  in  fee  simple — Bird  v.  Wood  (1). 

Mr.  Pemherton,  contri. — The  only  ques- 
tion seems  to  be — was  Tliomas  Pearce  the 
nearest  male  relation  of  the  testator,  of 
the  name  of  Pearce,  living  at  his,  the  tes- 
tator's death  !  Bird  v.  Wood  (2)  turned  on 
a  different  point ;  there  was  no  other  way 
of  answering  the  description  ;  but  here  we 
have  a  person  who  exactly  answers  the 
description.  Tlie  testator  could  not  know 
who  would  answer  the  description — Tho- 
mas Pearce  has  happened  to  answer  it,  and 
he  must  be  held  entitled. 

Mr.  Preston,  on  the  same  side. — The 
testator  has  fixed  on  his  own  death  as  the 
time  for  ascertaining  the  object  of  his 
bounty ;  and  Thomas  Pearce  cannot  be 
excluded  without  going  the  length  of  say- 
ing, that  the  testator  meant  to  have  ex- 
cluded all  the  male  relations  of  Thomas 
Pearce,  if  he  should  have  had  any — 

Doc  d.  Garner  v.  Lawson,  3  East,  278. 
Doe  d.  Cholmondeley  v.  Maxey,  12  East, 

589. 
HoUoway  v.  Holloway,  5  Ves.  399. 

The  Master  of  the  Rolls. — If  tliis 
decision  is  to  be  supported  at  all,  it  must 
be  on  some  rule  of  law;  but  I  am  not 
aware  that  there  is  any  such  rule.  If  Tho- 
mas Pearce  is  to  take  under  this  gifl,  it  is 
because  there  is  to  be  found  an  intention 
of  the  testator,  that  he  should  take  in  the 
events  which  have  happened ;  this  is  not 
the  case  of  an  heir-at-law,  who  can  only 

(1)  f  Sim.  &  Sta.  400. 

(t)  In  Elmiley  v.  Younpf,  3  Law  Jonm.  (n.s.)  t7, 
the  MMter  of  tbe  Rotli  intimated,  that  tbe  judgment 
in  this  cue.  u  reported,  waa  not  tbe  judgment  whieh 
be  f^ave— that  bis  decision  turned  on  apecial  chcam« 
atancrs,  which  are  not  reported. 
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be  excluded  by  express  intention.  What  is 
the  intention  of  the  testator  ?  He  gives 
to  Thomas  Pearce  an  estate  for  life,  with 
a  power  of  appointing  to  some  person, 
who  should  fill  the  character  of  a  male 
relation  of  the  name  of  Pearce ;  his  power 
of  appointment  is  thus  a  limited  power ; 
and,  if  no  such  appointment  is  mlade,  then 
the  testator  gives  the  estate  to  his  nearest 
male  relation  of  the  name  of  Pearce,  who 
should  be  living  at  his  death,  and,  if  there 
should  be  more  than  one  in  equal  degree, 
to  the  eldest  who  should  fill  that  cha- 
racter. 

It  is  said,  that  Thomas  Pearce  himself 
was  the  testator's  nearest  male  relation  of 
the  name  of  Pearce  living  at  his  death ; 
and,  therefore,  that  the  testator  must  have 
meant  Thomas  Pearoe  to  have  the  estate, 
viz.  that  he,  to  whom  he  had  given  this 
limited  power,  is  the  person  who  is  to  take 
under  this  description ;  but  what  is  the 
effect  of  this  construction  ?  Why,  that  the 
power  given  to  Thomas  Pearce  was  not  a 
power  limited  to  and  only  to  be  exercised 
in  favour  of  the  testator's  relations  of 
the  name  of  Pearce ;  but  such  a  power 
as  he  might  have  exercised  in  favour  of 
any  gentleman  in  this  court. 

It  is  inconsistent  with  the  power  limited 
to  him  to  say,  that  the  testator  intended 
that  Thomas  Pearce  should  have  an  unli- 
mited power,  for  the  Court  would  thereby 
defeat  that  power,  which  the  testator  had 
given  him  expressly  for  the  purpose  of 
continuing  this  property  in  his  near  male 
relations  of  the  name  of  Pearce. 

I  cannot,  therefore,  satisfy  my  mind 
with  this  judgment;  there  have  been  many 
cases  in  which  this  Court  has  come  to  a 
diffbreht  decision,  and  the  case  ought  to 
receive  farther  investigation.  The  only 
question  is,  how  this  is  to  be  effected? 
Since  there  has  been  a  decision  in  a  court 
of  law,  I  cannot  take  upon  myself  to  decide 
it  now.  I  regret  that  I  sent  it  to  law— it 
ought  more  properly  to  have  gone  to  the 
House  of  Lords  ;  but  having  once  sent  it 
to  a  court  of  law,  I  will  do  it  again,  and 
send  it  to  the  Court  of  Common  Pleas. 


L.C.     -> 
May  22  &  >     kiho  v.  turkzr. 
July  15.  y 

Deviie — Copyhold, 

A  copyhold  estate  ^descending  on  the  heir 
of  the  copyholder  mllpMS  by  his  willj  though 
he  dies  before  admiUance. 

Joseph  Green  being  seised  in  fee,  accord* 
ing  to  the  custom  of  the  manor  of  Bury, 
in  the  county  of  Sussex,  of  a  moiety  of  an 
estate,  called  Hoe  Land  and  Hoe  Green, 
held  of  the  said  manor,  died  tn  1 795,  intes- 
tate, leaving  Mary  Green  his  widow,  and 
George  Green  his  customary  heir. 

In  the  same  year,  Mary  Ghreen  was  ad- 
mitted to  the  premises  for  her  bench, 
during  so  long  time  as  she  sliould  continue 
sole,  &c. 

By  indenture,  dated  the  20th  of  June 
1814<,  and  made  between  the  said  George 
Green,  of  the  first  part,  the  said  Mary 
Green,  of  the  second  part,  Richard  Challen 
Breare,  and  the  several  other  persons  whose 
names  were  thereunto  subscribed  and  seale 
affixed,  creditors  of  the  saidOeorge  Green, 
of  the  third  part,  and  the  plaintiffs  G^eorge 
King,  Thomas  Reves,  and  Joseph  Murrell, 
of  the  fourth  part,  after  reciting,  that  Geo. 
Green  was  indebted  to  the  said  creditors 
respectively  in  the  several  sums  set  oppo- 
site to  their  names  at  the  fooI<^<*f  the  in- 
denture ;  and  reciting,  that  he  was  seised 
in  fee  of  one  undivided  moiety  of  a  certain 
copyhold  farm,  situate  in  and  held  of  the 
manor  of  Bury,  in  the  county  of  Sussex, 
subject  to  the  bench  of  Mary  Green,  which, 
with  the  privity  of  the  said  creditors,  he 
had  agreed  to  surrender  unto  the  said 
George  King,  Thomas  Reves,  and  Joseph 
Murrell,  being  trustees  appointed  on  be« 
half  of  themselves  and  the  other  creditors 
of  the  said  George  Green,  upon  the  trusts 
thereinafter  expressed,  it  was  witnessed, 
that  in  pursuance  of  the  said  sgreement^ 
the  said  George  Green,  for  himself,  his 
heirs,  executors,  and  sdtninistrMorB,  and 
the  said  Mary  Green,  foriievself,  her  heirs, 
executors^  and  adttinistratorsvdid  thereby 
respectively  eovtnadt  with  tho'said  George 
Kingi  Thomas  Rev^  Arid  Joseph  Marrell, 
their  heirs, -ekeeulors,  and  adminiitrstOFS, 
tfaM  h^  tlie  said  George  Greeny  shonld^ 
imimedialely  aflier  the  execution  of  the 
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indenture  procure  himself  to  be  admitted 
tenant  accordiiM;  to  the  custom  of  the  ma- 
nor of  the  said  undivided  moiety  of  the 
farm,  and  that  immediately  after  such  ad- 
mission, the  said  George  Green  and  Mary 
Green  would  surrender,  accordmg  to  the 
custom  of  the  manor,  the  same  undivided 
moiety  unto  the  said  George  King,  Thomas 
Reves,  and  Joseph  Murrell,  their  heirs  and 
assi^^ns,  or  to  such  person  or  persons  as  he 
or  they  should  direct  or  appoint,  upon 
trast,  that  they,  or  the  survivors  or  survi- 
Tor,  or  tlie  bcirsi  executors,  or  administra« 
tors  of  such  survivor,  should,  as  soon  as 
conveniently  might  be  afVer  the  execution 
of  the  indenture,  aell  and  dispose  thereof, 
and  apply  the  money  arising  therefrom  in 
the  manner  therein  mentioned. 

In  October  1814,  the  trustees  contracted 
with  the  defendant,  John  Turner,  for  the 
sale  of  the  undivided  moiety  of  the  copy- 
hold premises,  and  he  was  permitted  to 
enter  mto  possession. 

George  Green  duly  made  his  last  will 
and  testament,  dated  the  8th  of  May  1818, 
whereof  part  was  in  the  following  words : 
"  Whereas,  being  entitled  to  the  copyhold 
messuages,  farms,  and  lands,  called  Hoe 
Land  and  Hoe  Ghreen,  upon  which  I  now 
reside,  subject  to  the  life*iaterest  therein 
of  my  mother,  I,  some  time  ago,  covenanted 
to  surrender  the  same  to  trustees,  for  the 
benefit  of  my  creditors,  on  the  condition, 
that  the  sum  of  700/.  was  to  be  secured  to 
me  by  the  bond  of  the  trustees,  the  interest 
whereof  during  my  mother's  life  was  to  be 
paid  to  her,  I  give  and  devise  all  the  said 
copyhold  messuages,  farma,  and  land,  with 
the  appurtenances,  called  Hoe  Land  and 
Hoe  Green,  unto  my  friend  John  Salter,  his 
heirs  and  assigns,  upon  trust,  and  I  direct 
that  it  shall  be  lawful  for  the  said  John 
Salter,  his  heirs  and  assigns,  for  the  pur* 
pose  of  carrying  my  said  contract  into 
effect,  at  the  regular  costs  and  charges  of 
the  said  tmateea,  to  enter  into  and  execute 
all  my  necessary  contracts,  agreements, 
appointments,  anrre nders,  and  assignments 
(jf  the  same  psemises  to  them,  the  said 
trustees,  or  as  thejr  shall  direct,  and  to 
take  aid  aeoept,  m  the  joint  names  of 
himsdf  and  Peicr  John  Mnrtio,  the  secu- 
rity of  iha  said  trustees  for  the  sum  of  fOOL 
tad  interest ;"  and  he  dispoiMd  of  the  ssid 
son,  and  the  residue.ef  bis  real  and  per- 


sonal estate  upon  the  trusts  therein  men- 
tioned. 

George  Green  died  in  1819,  without 
having  been  admitted  tenant  to  the  copy- 
hold premises  in  question,  leaving  the  de- 
fendant Jane  Watts  Green,  an  infant,  his 
customary  heir. 

John  Salter  afterwards  made  his  will, 
but  did  not  accept  the  said  trust  estate  in 
the  moiety  of  the  said  copyhold  premises. 
He  died  in  1830,  leaving  Henry  i»alter,  an 
infant,  his  youngest  son  and  heir,  accord- 
ing to  the  custom  of  the  manor  of  Bury. 

The  bill  prayed  a  specific  peribrmance 
of  the  agreement  by  Turner,  and  that  Mary 
Green  and  Henry  Salter  might  be  decreed 
to  surrender  the  legal  estate  in  the  copy- 
hold premises  to  Turner. 

The  question  was,  whether  the  plaintiffs 
could  make  a  good  surrender  of  the  estate 
to  Turner. 

The  cause  was  first  heard  on  the  20th 
of  November  1824,  wlien  specific  per- 
formance was  decreed,  subject  to  a  refe- 
rence to  the  Master  as  to  title.  The  Mas- 
ter reported  in  favour  of  the  title. 

The  report  was  at  first  confirmed,  through 
an  omission  which  occurred  at  the  hearing 
on  exceptions  and  further  directions,  and 
it  came  on  again  on  the  18  th  of  March 
1829. 

Ihe  Vice  Chancellor,  citing  Smiih  t. 
^n/r^<  (1)  and  Wainmigkt  v.  ElweH{%\ 
in  which  Sir  T.  Plumer  referring  to  the 
former  case,  says,  "  An  heir-at-law  cannot, 
before  admittance,  devise  a  copyhold  de- 
scended to  him," — held,  that  the  legal 
estate  in  the  copyhold  did  not  pass  by 
George  Green's  will,  but  descended  to  his 
heiress-at-law  Jane  Watts  Green,  and  said, 
that  the  statute  55  Geo.  3.  c.  192.  seemed 
to  apply  only  to  those  cases,  where  a  sur- 
render alone  would  have  made  good  the 
will,  not  to  cases  where  something  besides 
the  surrender  is  necessary,  as  in  the  pre- 
sent case. 

The  question  then  was,  whether  Jane 
Watts  Green,  the  infant  heiress-at-law, 
could  be  ordered  to  convey,  under  the  6 
Geo.  4.  c.  74,  she  being  only  a  construc- 
tive trustee.     On  this  point — 


(1)  1  Strt.  487. 
(3)  1  Mtd.  032. 


IM 


CASES  IH  CUASCEMYz 


Tk0t  Sum,  CmAmcmam,  «id,  iJbe 
7  Atm.  c  1^.  did  B0C  9fff^  to 
UM<«,  settWr  did  iJbe  «tJtme  €  Geo.  4. 
c  74 ;  tW  oblj  diiriiicticHi  hnwten  them 
two  ifUtmusUiiod^  that  the  latter  extended 
to  iidmBit  tnmtttt  hai^iog  an  interest,  and 
t/>  cate*  wlrtre  tliere  were  exeaiUirj  trasts 
to  be  perfowed*  Hb  Monoar,  tbereibrc^ 
lield^  tJbai  the  ptaaatifif  eoald  HOC  thciB  pro* 
core  a  ocmrejaoeet  and  dttawatrd  the  bill, 
tritbcoftt. 

Tlie  plaiattfi  appealed  ffon  this  deci* 
i»ioo« 

TXe  AUometf  General^  br  the  pbmtifk, 
cited  BramC$  ca$e(S'),  The  Kmg  ▼«  i^Aarl 
f  4>,  where  a  maadanma  to  the  steward  of 
a  maoor  to  admit  a  eopjholder  daiming 
by  defceotf  waa  refuted,  on  the  gronnd  of 
descent  girtog  a  eomplete  title  without 
admittance — and  Rigbi  ▼.  Banks  (5). 

iSir  Edmtri  Sugden^  tot  the  de&ndantf, 
ftftffti  to  Doe  d.  Tofdd  r.  Tojuld  (fi\ 
Sm'uh  v«  Tnggif  Wammrighi  y.  ElmeU, 
The  King  r.  the  Bremer/  Compa»if{7\  and 
•ubmitt^  that,  even  if  his  Lordship 
should  Of  ermle  the  Vice  Chancellor's  de- 
cisioD,  the  ease  was  too  doubtful  for  the 
purchaser  to  be  compelled  to  take  the 
title* 

May  22. — ^The  Loan  Chavcilloe  re- 
▼ersea  the  decision  o(  his  Honour,  and  de- 
clared, that  the  copyhold  premises  passed, 
by  the  will  of  George  Green,  to  Salter,  and 
that  the  66  Geo«  5.  c.  192.  supplied  the 
wsnt  of  a  surrender. 


BytheiMi 


M.R. 
June 


A     >      DODD  V.  EICE. 

Orderi,  New. 


The  whole  fund  in  court  being  only  4t4tOLf 
a  decree  was  made^  ordering  160/.  costs  to 
he  paidf  and  out  of  the  remainder  ofthefund^ 
100/.  to  A,  and  200/.  to  B.  This  decree 
allowed  to  be  altered  thus  : — one  third  to  A 
and  two  thirds  to  B,  on  petition  under  the 
46th  new  order  of  1828. 

(»)  4  iUp.  f  f  6. 
(4)  f  Term  IUp.  198. 

(A)  3  B.  &  Adol.  670;  •.  c  1  L«w  Jourxi.  (n.9.) 
K.B.«54. 
(6)  11  VAMt,f\6. 
<7)  3  B.  «f  C.  J7f }  i,  0.  4  D.  At  R.  492. 


AP 


r,«t 


be  eor- 


be  Snt  paid, 
be  paid  to  one 


By  the 

a  RpOfftylt 

nfai 

die  eoata,  Tiz.  leoL 

sad  thcB,  tittt  10(ML 

party,  Mod^  20(ML  to  ^if  pr»  |p««»«, 

together  46aiL     The  wliole  fimid  in  comrt 

h^ipened  to  be  only  4401.    This  fiKt 

ffTfrhtftfcfd  in  taking  ^is  decree,  and<— 

Mr.  Cooper  nam  applied  to  his  Hi 
to  inqnire,  whether,  under  this  46tb  order, 
he  would  allow  a  petition  to  be  presented, 
to  hare  die  decree  corrected,  by  ordering 
the  remainder  of  the  fimd  after  payment 
of  the  coats,  to  be  paid  one  thiid  to  the 
one  party  and  two  thirds  to  the  odier* 

The  Hastee  or  tsb  Roixs. — ^Yon  may 
present  such  a  pedtion  under  the  45th  or- 
der ;  the  alteration  will  not  at  aQ  alter  the 
princi^  of  the  decree.  It  was  e^idendy 
quite  accidental  that  it  was  not  made  in 
this  form  at  first. 

At  the  same  time  it  is  not  a  very  regu- 
lar proceeding  to  ask  the  Court,  whether 
it  will  reoeive  a  peddon — and  this  must 
not  be  made  a  precedent. 


M.R.    > 

J  20     C    ^'^^^^^^^  ^'  BE9DERSOK. 

Debtor  and  Creditor — Partner. 

Creditors  of  a  firm  are  at  liberty  to  go 
agmnst  the  estate  of  a  deceased  partner  in 
the  first  instance^  instead  of  proceeding 
against  the  surviving  partner. 

The  bill  was  filed  by  the  plaindfis  on 
behalf  of  themselves  and  all  other  simple 
contract  creditors  of  the  firm  of  Sheppeard, 
Hardey,  &  Co.  against  the  personal  re- 
presentative of  Sheppeard  the  deceased, 
and  Hardey  the  surviving  partner. 

The  substantial  quesdon  was,  whether 
the  creditors  of  the  firm,  or  the  represen- 
tatives of  the  deceased  partner,  should  have 
the  onus  of  going  against  the  surviving 
partner. 
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The  debt  aroee  upon  an  aeooont  current 
between  the  plaintifik  and  the  firm,  on 
which  there  was  a  balance  of  5S2L  9t,  due 
to  the  plaintiffii  on  the  4th  of  April  1623, 
which,  by  m  small  payment  on  the  2nd  of 
August,  was  increased  to  587/.  7s,  ll-JJ. 

The  plaintiffs  received  interest  up  to  the 
idi  of  April  1828,  soon  after  whicn  time 
^leppeard  died,  but  none  since  his  death. 
It  was  alleged  by  the  bill  that  the  firm  was 
infolvent  at  the  death  of  Sheppeard,  and 
that  there  were  no  assets  of  the  part- 
nership applicable  to  pay  the  plaintiff's 
demand,  which  could  only  be  satisfied  out 
of  the  assets  of  Sheppeard. 

The  defendants,  the  legal  representa- 
tives of  Sheppeard,  by  dieir  answer  stated, 
that  the  partnenhip  was  dissolved,  by  mu- 
tual consent,  in  May  1823,  and  that  Shep- 
peard was  not  bound  by  any  transactions 
of  Hartley  after  that  time;  that  at  that 
time  Hartley  was,  and  is  still,  indebted  to 
Sheppeard.  They  admitted  assets  of  Shep- 
peard more  than  sufficient  to  satisfy  the 
plaiDtiff^B  demand. 

The  facts  of  Hartley's  insolvent  cir- 
cumstances did  not  appear  to  be  disputed, 
though  he  had  not  been  declared  either 
bankrupt  or  insolvent. 

Mr.  PemberUm  and  Mr»  Russell^  for  the 
plaincifis. 

Mr.  Bickeritetk^  for  the  executors  of 
Sheppeard,  cited  the  following  cases : 

Lane  v.  miliams,  2  Vern.  277,  292. 
Jacomb  V.  Harwoodf  2  Ves.  sen.  2Gj. 
Hoare  v.  ConUncin,  1  Bro.  C.C.  27. 

In  which  last  case  Lord  Thurlow  says,  he 
cannot  discover  a  principle  that  the  plain- 
tiff can  come  here  merely  because  a  party 
is  dead,  by  which  the  action  is  extinguished 
against  hnn.  and  survives  only  against  the 
rest. 

Stephenson  v.  Chisweliy  3  Ves.  5GG. 
Gray  v.  Chisweli,  9  Ves.  118. 
Devaynes  v.  Noble,  ex  parte  Kendall, 

17  Ves.  514.  and  SteecKs  case,   1 

Mer.  55^. 
Bankl  v.  Cross,  3  Ves.  277. 
CampbeUY.  Matteti,  2  Swanst.  551. 
Cornell  V.  Sikes,  2  Rnss.  191. 

In  dl  these  cases  there  had  been  bank- 
niptcj,  or  at  least  a  statement  that  the 
nrriving  partner  could  not  pay. 


The  minutes  of  a  decree  against  the  as- 
sets of  a  deceased  partner,  in  a  cause 
of  Fisher  v.  Farrington,  Seaton  on  />f- 
crees,  p.  239. 
The  declaration   there  was  expressed   to 
be  without  prejudice  to  the  liability  of  the 
surviving  partner,  as  between  himself  and 
the  representatives  of  the  deceased  part- 
ner. 

Wherever  this  equity  has  been  enforced 
against  the  assets  of  a  deceased  partner,  it 
has  been  in  cases  where  the  surviving  part- 
ner was  a  bankrupt  or  an  insolvent,  except 
in  the  single  case  of  Orr  v.  Chase  (1).  The 
case  of  Graif  v.  Chiswell  shews  tliat  all 
separate  demands  are  to  be  satisfied  first ; 
and  till  it  has  been  first  ascertained  that 
the  surviving  partner  is  really  bankrupt  or 
insolvent,  or  at  least  in  circumstances  of 
bankruptcy  or  insolvency,  the  creditors 
ought  not  to  be  allowed  to  go  against  the 
estate  of  the  deceased  partner. 

Mr,  Duckworth, — The  equity  in  Orr  v. 
Chase  rested  not  on  the  partnership,  but 
on  a  bond  which  was  hold  to  be  joint 
and  several ;  none  of  the  cases  shew  any 
instance  of  relief  where  the  surviving 
partner  was  solvent,  and  made  a  party. 
It  would  seem  to  be  unjust,  if  it  were 
done ;  for  the  principle  on  which  this  Court 
proceeds  is,  to  do  equity  to  all  parties. 
Now,  on  the  death  of  a  partner,  all  the 
property  survives ;  and,  if  the  law  be,  as 
the  plaintiffs  contend,  that,  after  the  death 
of  a  partner,  any  creditor  may  file  a  bill 
against  the  representatives  of  the  deceased 
and  the  surviving  partner,  for  payment  out 
of  the  assets  of  the  deceased  partner,  with- 
out proving  the  insolvency  of  the  survivor, 
great  injustice  would  be  worked.  In  Gray 
V.  Chiswell,  it  was  held,  that,  as  between 
creditors,  a  joint  creditor  could  not  come 
in  pari  passu  with  the  separate  creditors, 
but  was  postponed.  This  Court  will  not 
relieve  unless  insolvency  has  occurred,  or, 
at  least,  unless  it  be  clearly  made  out,  that 
it  is  quite  impossible  to  obtain  payment 
from  the  surviving  partner. 

Mr.  Pemberton,  in  reply. — It  is  adniitted, 
by  the  answer,  that  all  the  separate  debts 
of  Sheppeard  have  been  paid  ;  and  they 
admit  also,  that  the  estate  of  the  deceased 
partner  must  come  in  aid  of  the  partner- 

0)1  Mcr.  7^9,  A  p. 
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GASES  IN  CHANCERY : 


ship  debts,  if  the  surviving  partner  cannot 
pay  all. 

The  Master  of  the  Rolls. — They  say, 
that  from  the  equity  subsisting  between 
the  partners  themselves,  inasmuch  as  the 
surviving  partner  is  possessed  of  the  joint 
estate,  he  is  primd  facie  the  first  that  is 
liable  to  pay  Uie  joint  debt. 

Mr,  Pemberton. — But  I  contend,  that  a 
creditor  may,  if  he  please,  come,  in  the 
first  instance,  upon  the  estate  of  a  deceased 
partner.  The  debt  must  be  either  a  joint  or 
a  joint  and  separate  debt.  Now,  we  find  in 
Latie  V.  Willutms  that  a  joint  security  was 
given,  and  there  it  was  neld,  that,  though 
at  law  only  the  surviving  partner  was 
bound,  yet,  in  equity,  the  creditor  might 
follow  the  estate  of  the  other.  So,  in 
Bishop  V.  Church  (2),  a  joint  security  was 
given  by  partners ;  and  it  was  held,  that 
Uie  person  who  took  it  had  a  right  to  come 
against  the  assets  of  the  deceased  partner, 
though  his  remedy  at  law  was  gone ;  it  was 
considered  as  a  joint  and  several  debt,  be- 
cause it  was  a  partnership  debt. 

The  same  principle  pervades  all  the 
cases.  All  joint  debts  of  a  partnership 
have  been  considered  as  joint  and  several, 
because  they  were  partnership  debts ;  and, 
therefore,  those  cases  which  have  been 
cited  by  the  other  side,  do  weU  apply  to 
this  case,  for  they  have  been  decided,  on 
the  ground  that  a  partnership  debt  is  joint 
and  several,  although  at  law  it  is  only 
joint — Rice  v.  ShiUe  (3). 

Is  there  any  case  in  which  relief  has  been 
refused,  on  the  ground  that  the  surviving 
partner  was  solvent  ?  Mr.  Bickersteth  has 
said,  that  in  all  the  cases  there  have  been 
circumstances  of  bankruptcy  or  insolvency ; 
but  that  is  not  very  extraordinary,  because 
no  man,  if  he  could  help  it,  woidd  file  a 
bill  against  the  executors  of  a  deceased 
partner,  instead  of  proceeding  against  a 
surviving  solvent  partner.  But,  it  is  ad- 
mitted, that  the  estate  of  the  deceased 
partner  must  contribute,  if  the  survivor 
cannot  pay ;  and,  supposing  that  the  sur- 
viving partner  be  solvent,  the  estate  of  the 
partner  deceased  cannot,  in  fact,  be  preju- 
diced by  a  creditor  going  against  that 
estate  in  the  first  instance. 


(«)  «  Ve8.seo.  100,371. 
(S)  Bnrr.  f66. 


The  Master  of  toe  Rolls. — It  is  ad- 
mitted that  a  joint  creditor  has  a  right  to 
consider  his  debt  as  joint  and  separate; 
and  the  single  question  is,  who  is  to  bear 
the  onus  of  proving  against  the  surviving 
partner  ?  Is  tibe  creditor  to  go  against  him? 
or  are  the  representatives  of  the  deceased 
partner  to  prove  against  him  ? 

There  will  be  no  injustice  done  to  the 
estate  of  the  deceased  partner  by  giving  a 
decree  against  his  representatives  in  the 
first  instance,  for  they  will  have  their  re- 
medy over  against  the  surviving  partner, 
and  will  be  entitled  to  have  the  accounts 
taken — it  is  no  injustice ;  the  question  is, 
who  is  to  bear  the  onus  of  this  ?  The  case 
of  Devaynes  v.  Noble  has  been  confirmed 
by  the  present  Lord  ChanceUor,  and  on 
the  whole  I  am  disposed  to  follow  that 
case.  It  would  be  convenient  to  adopt  a 
rule,  that  a  joint  creditor  may  go  against 
the  deceased  partner's  estate  in  the  first 
instance. 


V 
June 


HOBTOK  r.  harslet. 


.C.     > 

e  24.  > 

Ademption — Legacy — Settlement, 


A  legacy  adeemed  by  a  post^nuptiai  tet* 
ilement. 

This  was  a  question,  whether  a  marriage 
settlement  was  to  be  taken  as  an  ademp- 
tion of  a  legacy  under  a  father's  will. 

Thomas  Harsley,  by  his  will,  dated  the 
drd  of  August  1817,  among  other  things, 
bequeathed  1,200/.,  a  piece  to  his  three 
daughters  (of  whom  the  wife  of  plaintiff 
was  one,)  with  benefit  of  survivorship,  and 
to  be  charged  on  his  real  estate ;  and  he 
directed  that  these  legacies  should  not  be 
vested  till  after  the  death  of  his  wife :  and 
in  case  any  of  his  daughters  should  die 
before  the  time  of  the  vesting  of  their  le- 
gacies, he  directed  the  legacy  of  the  daugh- 
ter dying  to  be  paid  to  the  survivors.  He 
also  directed,  that,  if  he  made  any  advance- 
ment to  any  of  his  daughters  on  their 
marriage  or  otherwise,  that  such  money  so 
advanced  should  be  taken  in  part  payment 
of  their  respective  legacies ;  and  in  the 
event  of  his  dying  before  his  wife — aa  ia 
that  case  there  would  be  no  immediate 
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proTision  for  his  daughters — he  charged 
his  reil  estate  with  the  payment  of  an  an- 
nuity of  30/.  to  each  of  his  daughters  until 
the  decease  of  his  wife. 

After  the  date  of  his  will,  in  February 
1819,  his  daughter  Ann,  now  the  plaintiff's 
wife,  married  'l*homas  Carnochan,  and  after 
die  marriage  an  indenture  of  settlement, 
dated  the  let  of  April  1820,  was  executed 
by  the  testator  of  the  first  part,  Thomas 
and  Ann  Carnochan  of  the  second  part, 
and  William  Harsley  and  Anthony  Gibson 
of  the  third  part,  by  which,  in  considera- 
tion of  the  iQarriage,  the  testator  Remised 
onto  William  Harsley  and  Anthony  Gibson, 
their  exeentors,  administrators  and  assigns, 
eertain  lands  for  a  term  of  .500  years,  sub- 
ject to  redemption  on  the  testator's  paying 
to  them,  on  the  1st  of  April  following, 
500Lf  with  interest  from  the  date  of  the 
indenture,  and  also  on  payment  to  them, 
six  months  afWr  the  death  of  the  survivor 
of  them  the  testator  and  his  wife,  1 ,000/. 
with  interest  from  the  death  of  4hc  survi- 
vor; and  it  was  declared,  that  William 
Harsley  and  Anthony  Gibson  were  to  stand 
possessed  of  the  500L  in  trust,  to  pay  it 
to  Thomas  Carnochan,  and  of  the  1 ,000/. 
in  trust,  to  pay  tlie  interest  thereof  to 
Thomas  Carnochan  during  his  life,  and 
afler  his  death  to  his  wife  for  life,  and 
aiUr  the  death  of  the  survivor  of  them,  in 
trust,  to  pay  it  to  the  children  of  the  mar- 
riage, according  to  the  joint  appointment 
of  Thomas  Cmiochan  and  his  wife ;  and 
in  default  of  such  appointment,  to  divide 
equally  among  the  children,  to  sons  on 
tlieir  attaming  twenty-one,  to  daughters  at 
twenty-one,  or  marriage. 

The  testator  died  in  August  1820,  with- 
out altering  his  will.  The  500/.  was  af^r- 
wards  paid  to  Thomas  Carnochan,  who  is 
since  dead,  and  whose  widow  married  the 
present  piaintiflT. 

The  annuity  of  30/.  had  never  been  paid 
to  the  plaintiff  Ann  Morton ;  and  the  bill 
was  filed  to  obtain  payment  thereof;  and 
also  a  declaration  that  Ann  Morton  was 
entitled  to  die  legacy  of  1,200/. 

Mr,  RkkardSf  for  the  plaintiffs. — Tlie 
Kttkoient  was  post-nuptial,  and  gives  no- 
thing absolutely ;  and,  therefore,  it  cannot 
be  coniideTed  as  a  substitution  for  what  is 
prcn  by  the  will.  If  the  gifts  are  not 
cjudnn  generisj  the  one  cannot  be  taken 
New  Srsirs.  II.— C*iiakc. 


as  a  substitution  for  the  other.  Tlie  ques- 
tion is,  whether,  regard  being  had  to  the 
contents  of  the  will  and  of  the  settlement, 
you  can  say,  the  settlement  liquidates  the 
legacy  given  by  the  will.  By  the  will,  the 
testator*s  daughter  is  to  have  a  provision 
at  his  death,  viz.  the  annuity  of  SO/. — by 
the  settlement  she  takes  nothing  at  his 
death. 

AUeyn  v.  Alleyn,  2  Ves.  sen.  37. 
Ex  parte  Duboxt,  18  Ves.  140. 

The  Vice  Ciiavcbllor  held,  that  the 
settlement  was  an  ademption  of  the  le- 
gacy. 

Bill  ditmisned. 


V.C.        7  ATTOENEY    GENERAL    t.    MER- 

June  25,  y      chant  tailors*  coiipaky. 

PUa^Wani  of  Parties. 

A  ft\fi  nat  made  to  the  Merchant  Tailors* 
Company^  on  trust,  to  lend  out  eertain  sums 
of  money  at  a  fpccified  rate  of  interest  to 
metuffcrM  of  the  eontprtf^,  nitd  pay  over  the 
interest  to  the  Mereern*  Company,  There 
were  seten  other  f^ifts  to  the  Merchant  Tai- 
lors*  Comftany,  vpon  trust,  for  the  benefit  of 
members  of  that  company  exclusively.  In  the 
original  information  the  Mercers*  Company 
were  not  made  parties^  and  a  demurrer^  on 
that  ground^  was  allowed ;  but,  a  demurrer  on 
the  ground  of  muitifariousnefs  was  overruled 
( 1 ).  The  informatitm  being  amended  by  strike 
ing  out  the  first  gifl,  in  which  the  Mercers' 
Company  were  jointly  inlercstedt  the  defcn' 
dants  pleaded  that  gift,  and  tltat  the  Mercers' 
Company  were  not  made  parties  to  the  discO' 
very  which  the  information  sought  as  to  other 
gifts  upon  like  or  corresfwnding  trusts: — 
Held,  that,  with  reference  to  the  state  of  the 
record,  this  gift  to  the  Mercers*  Company  was 
not  on  a  like  or  corresponding  trust ;  and  the 
plea  overruled. 

The  Attorney  General  used  the  option 
given  to  him  by  the  Lord  Chancellor  when 
this  cause  was  before  him  on  demurrer,  by 
striking  out  of  tlie  information  tlint  part  of 
it,  which  related  to  the  bequest  to  the  Mer- 
cers* Company. 

The   defendants    now    pleaded    to    the 

(1)  VitU  2  L«w  Journ.  (n.s.)  Clianc.  22. 
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amended  information,  Alderman  Herdon's 
bequest  of  100/.  to  the  Mercers'  CompaoT, 
which  they  averred  to  be  one  of  "  tbe  divers 
other  sums,  or  other  funds  and  property 
which  had  been  at  former  times  rested,  and 
were  now  or  ou>;ht  to  be  rested  in  tbe  com- 
pany,  to  lend  out  the  same  to  freemen  of  tbe 
company,  or  upon  some  other  like  or  oor* 
responding  trusts."  And  that,  though  dia- 
covery  and  relief  was  prayed  in  respect  of 
the  sums  so  bequeathed  by  Alderman  Hev- 
don,  and  though  the  Mercers'  Company 
were  necessary  parties  to  the  suit  in  respect 
of  this  interest,  yet  they  were  not  made 
parties  to  the  amended  information,  &c. 

Mr,  Knight  and  J/r.  RusscU,  for  the 
plea. — The  Lord  Chancellor  thought  the 
bill  not  multifarious,  but  defective  for  want 
of  parties,  and  gave  leave  to  amend  in  the 
manner  stated.  The  plea  is  framed  for  the 
purpose  of  meeting  this  general  charge,  as 
to  '*  divers  other  sums,  money,  &c.  upon  like 
or  corresponding  trusts."  The  defendants 
are  very  willing  to  answer  as  to  any  specified 
charity,  but  not  to  such  a  sweeping  charge 
as  this  if.  The  Mercers'  Company  are 
materially  interested,  and  ought  to  be  par- 
ties. Tlie  Lord  Chancellor  held  the  bill 
not  multifarious,  becaui»e  he  considered  this 
to  l>e  a  like  »nA  corre%pondhtg  trust;  and  if 
that  be  so,  then  this  company  ought  to  be 
ma'le  pariie«,  and  the  plea  must  be  allowed. 

Sir  R,  Hugdtn  and  Mr,  Anderdon^  for  the 
bill. — This  if  a  mere  quibble  ;  they  demur, 
because  tlii*  bequest  is  in ;  they  plead,  be- 
cause it  is  not  in ;  they  cannot,  by  plea,  force 
us  to  intffMJuce  that  which  would  make  our 
bill  bad,  in  order  to  get  rid  of  tbe  bill.  But 
take  the  information  as  it  stands;  when 
we  sfiesk  of ''other  gifts,"  &c.,  it  must  be 
takfn  10  mean  other  gifts  which  can  be  ad- 
mitted in  this  suit.  When  we  shew  a  series 
of  gifts,  which  are  to  be  administered  by  the 
defendsnts  alone,  it  will  not  do  to  plead 
otlifrr  gifts  which  are  not  so  to  be  adminis- 
tered, being  so  given  as  to  make  it  impos- 
sible that  thc*y  should  be  administered  in  this 
information  as  it  is  framed.  They  cannot 
force  us  to  introduce  that  into  our  informa- 
tion which  is  irrelevant  to  it.  Is  that  to 
be  considered  a  like  or  corresponding  trust, 
which  is  given  for  the  benefit  of  persons 
who  are  not  named  in  the  record  ?  Every 
bill  must  be  taken  with  reference  to  the 
suhjeet*matter  of  it.  The  interrogatories  to 


a  bill  always  raenre  dieir  eonatniction  fron 
the  cbargiag  part  of  the  bill* 
Mr,  Kmighi  replied. 

Tbe  Vies  CHA]iCBLLOK.^-There  are  two 
grounds  oo  which  the  plea  is  to  be  over- 
mled  ;  the  first  a  mere  formal  one.  Tbe 
informatioa  sutes  aereral  charitable  gifts  to 
the  company ;  and  then  goes  on  to  allege, 
that  divers  **  other  gifts"  by  way  of  bequest 
or  devise  had  been  from  time  to  time  made 
to  the  company,  and  that  divers  '*  other 
sums  of  money,  or  other  funds  and  pro* 
peny  had  been,  and  were  now  or  ought  to 
be,  rested  in  the  company,  to  lend  out  the 
same  to  freemen  of  the  company,  or  upon 
some  other  like  or  corresponding  trusts.** 
The  defendants,  by  the  plea,  in  effect,  say, 
*'  We  will  not  tell  you  whether  there  are 
other  charities  or  not,  because  there  is  an* 
other  charity ;  and  when  we  tell  you  what 
that  is,  the  consequence  will  bci  that  some 
other  persons  must  he  made  partiea  to  the 
suit."  Therefore  this  plea  carries  its  own 
answer  on  the  face  of  it. 

As  to  tlie  next  ground,  when  the  in  for* 
mation  was  originally  filed,  it  contained  a 
statement  of  several  charities ;  from  which 
it  appeared,  that  the  persons  who  were  en- 
titled to  the  benefit  of  them,  all  but  one, 
were  the  Merchant  Tailors'  Company,  or 
members  of  that  company ;  and  that,  in 
that  oae,  the  Mercers'  Company  were  also 
interested.  The  objection  that  was  there 
taken  was,  tliat  the  Mercers'  Company  were 
not  made  parties.  The  Lord  Chancellor 
thought  them  necessary  parties,  and  gave 
leave  to  amend,  either  by  adding  them  aa 
parties  or  by  striking  out  the  matter  in 
respect  of  which  they  were  necessary ;  and 
when  I  considered  with  his  Lordship  about 
it,  I  suggested  that  the  common  form  of 
allowing  a  demurrer  for  want  of  parties 
would  not  do,  because  the  information  was 
to  be  ameikled,  not  by  adding  parties,  but 
by  striking  out  part  of  the  subject-matter 
of  the  suit ;  and,  on  that  ground,  the  infor* 
mation  has  assumed  the  form  in  which  it 
now  stands;  and  it  was  the  intention  of 
the  relators  to  construct  the  information, 
so  as  to  preclude  the  power  of  taking  the 
objection,  that  the  Mercers'  Company  were 
necessary  parties,  and  having  regard  to 
that,  they  have  struck  out  the  part  relating 
to  Heydon'a  charity. 
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The  infbmuUioDy  thertfore,  appears  in  a 
different  form ;  for,  before,  it  represented 
charities  in  which  the  Merchant  l*ai]ors* 
Com[Mmy  and  the  Mercers'  Company  were 
both  interested ;  but  now,  by  the  amend- 
nentt  only  charities  in  which  the  Merchant 
Tailors'  Company  are  alone  interested. 
And  then  it  being  clear  what  the  object  of 
the  relators  is,  there  is  this  charge — that 
divers  other  sums  of  money,  &c.  are  or 
ought  to  be  vested  in  the  Company  to  lend 
oot  die  same  to  freemen  of  the  company, 
or  apoQ  some  other  like  or  corresponding 
trusts.  Now,  what  are  like  and  corres- 
BpoDding  trusts  ?  Plainly  those  in  which 
the  Merchant  Tailors'  Company,  or  the 
members  of  that  company  alone,  have  an 
interesL  It  is  clear  that  this  is  meant; 
and,  though  in  the  abstract,  the  trust  for 
the  Mercers'  Company  is  a  like  and  cor- 
respondii^  trust,  yet,  with  reference  to  this 
record,  you  may,  with  truth,  say  that  it  is 
not  a  like  and  corresponding  trust. 

My  opinion  is,  that,  in  substance  and  in 
form,  the  plea  is  wrong. 

Plea  overruled  wUh  costs. 


PAftKELL  V.  TYLER. 


v.c.    I 

Jane  25.  3 
Sdle  by  Auction — Parties, 

J  sale  ky  a  mortgagee^  at  which  the  pur* 
daser  emfioyed  a  clerk  of  the  fnortgagee*s 
tolieiior  to  bid — set  aside. 

The  settlement  of  matters  between  a  mart- 
§egor  and  mortgagee  rrferred  by  order  of 
Nisi  Prius  to  arbkration.  The  award  directs 
a  mle  of  the  property ;  and  by  agreement 
between  these  parties,  and  a  third  party,  who 
was  a  mortgagee  of  other  property  belonging 
I0  the  mortgagor^  the  award  also  directed 
thai  the  surputs  produce  of  the  sale,  after 
satisfyiMg  the  former  mortgagee^  should  be 
pmi  ooer  to  the  latter  .--Held,  that  this 
latter  mortgagee  was  a  necessary  party  to  a 
out  to  set  aside  the  sale  and  for  redemp^ 
<ioB,  umleu  it  could  be  shewn^  that  he  had 
kca  satisfied  aliunde. 

Hugh  PameU,  in  July  1814,  borrowed 
of  Mary  Tykr  the  sum  of  300/.  upon  the 
tecority  of  a  mortgage  of  certain  copyhold 
hods,  called  Barents,  in  the  manor  of 


Thornbury,  of  which  he  was  seised  to  him 
and  bis  heirs. 

At  a  special  court  held  for  the  manor 
on  the  18th  of  July  1814,  Hugh  Parnell 
and  his  wife  surrendered  these  lands  into 
the  hands  of  the  lord  of  the  manor,  by  his 
steward,  to  the  use  of  Mary  Tyler,  her 
heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  manor,  and  she  was  there- 
upon admitted  tenant  of  the  same. 

On  the  same  day  an  indenture  of  defea- 
sance was  made  between  Hugh  Parnell 
and  Mary  Tyler,  by  which  it  was  witnessed, 
that,  on  repayment  of  the  300/.  and  in- 
terest, on  the  18th  of  January  following, 
Mary  Tyler  would  surrender  the  said  pre- 
mises to  such  uses  as  Hugh  Parnell  and 
his  wife  should  jointly  appoint,  and  in  de- 
fault, to  the  use  of  Hugh  Parnell  for  life, 
and  after  his  decease  to  the  use  of  his  wife 
for  life,  and  afler  the  decease  of  the  survi- 
vor to  the  use  of  Hugh  Parnell,  his  heirs 
and  assigns  for  ever,  according  to  the  cus- 
tom of  the  manor. 

Default  was  made  in  payment ;  and  Mary 
Tyler,  in  the  month  of  Feb.  1817,  brought 
an  action  of  ejectment.  On  the  2nd  of 
April  a  verdict,  by  consent,  was  found  for 
Mary  Tyler ;  and  it  was  referred  by  order 
of  the  Court  to  Mr.  Petit  to  settle  tho 
matters  in  dispute  between  the  parties,  and 
to  direct  in  what  manner  the  mortgage 
money  should  be  repaid  to  Mary  Tyler ; 
and  he  was  empowered  to  direct  a  sale  of 
the  premises,  and  how  the  surplus-money 
arising  from  such  sale  af\er  payment  of  the 
mortgage  money,  interest  thereon,  and  all 
expenses,  should  be  applied. 

The  award  was  dated  tlie  8  th  of  November 
1817,  and  among  other  things  recited,  that 
one  John  Barton  had  a  mortgage  from  P.'ir- 
nell  of  certain  other  premises  called  Beale's 
Orcliard,  and,  according  to  an  agreement 
between  Darton  and  the  other  parties,  di- 
rected that  the  Barents  estate  should  not 
be  sold  before  the  2oth  of  March  1818; 
but  that  possession  should  be  forthwidi 
delivered  to  Mary  Tyler ;  and  that,  if  the 
mortgage  money,  interest,  and  all  costs  of 
the  action,  and  a  moiety  of  the  expenses  of 
the  award,  were  not  paid  by  that  day,  Ba- 
rents should  be  put  up  to  public  auction 
within  one  month  afterwards,  and  the  sur- 
plus.after  paymentof  the  principal,  interest, 
and  costs,  should  be  paid  to  John  Barton 
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in  part  payment  of  what  was  due  to  him. 
And  the  award  also  stated,  that  it  had 
been  agreed  between  the  parties  that  the 
arbitrator  should  make  his  award  with  re- 
ference to  this  arrangement  with  Barton, 
as  if  he,  Barton,  had  been  made  a  party  to 
the  said  reference  by  the  said  order  of 
Nisi  Prius. 

No  steps  were  taken  to  set  aside  the 
award. 

The  premises  were  put  up  to  public 
auction  at  Thornburyon  the  2drd  of  April 
1818.  Mr.  Pamell  attended  the  sale,  and 
not  having  been  able  to  get  from  Mary 
Tyler's  solicitor,  an  account  of  what  was 
due  from  him  upon  the  award,  protested 
against  the  sale  as  irregular ;  but  it  pro- 
ceeded, and  the  premises  were  purchased 
on  behalf  of  one  Jane  Knapp,  by  a  clerk 
of  Mary  Tyler's  solicitor,  for  the  sum  of 
^551, ;  the  said  Jane  Knapp  having  bid 
for  the  same  premises  a  few  years  before 
the  sum  of  900/. 

After  the  sale,  Pamell  had  an  interview 
with  Mrs.  Knapp,  when  she  contented  to 
relinquish  her  purchase.  Negotiations  were 
subsequently  entered  into  between  Parnell, 
Mrs.  Knapp,  and  the  solicitor  of  Mary 
Tyler  on  her  behalf,  for  the  arrangement 
of  the  whole  matter ;  but  various  delays 
occurring  in  the  settlement  of  the  accounts 
between  the  parties,  Mrs.  Knapp  was  in 
the  meantime  put  into  possession  of  the 
premises,  though  without  paying  the  pur- 
chase-money, and  without  any  surrender 
having  been  made  to  her. 

Soon  afterwards  Mrs.  Knapp  died,  and 
by  her  will  she  directed  her  executors  to 
pay  the  purchase-money  for  Barents  out 
of  her  personal  estate,  and  to  apply  the 
rents  and  pro6ts  thereof  towards  the  main- 
tenance and  education  of  her  grandson,  an 
infant,  during  his  minority. 

Under  these  circumstances  Parnell  and 
his  wife,  conceiving  themselves  entitled  to 
redeem  the  premises,  on  payment  to  Mary 
Tyler  of  principal,  interest,  and  costs  upon 
the  said  mortgage,  applied  to  her  and  to 
the  executors  and  devisee  for  an  account  of 
what  was  due,  and  requested  them  to  deliver 
up  possession  of,  and  to  surrender  the  pre* 
mises  to  them,  or  as  they  should  appoint ; 
but  this  being  refused,  they  filed  the  pre* 
sent  bill,  praying  a  declaration  that  the 
sale  was  invalid,  and  that  they  were  entitled 


to  redeem  the  said  premises.     Barton  was 
not  made  a  party  to  the  suit. 

Mr,  Knightt  for  the  plaintiffs,  Mr.  and 
Mrs.  Parnell. — The  question  is  solely  one 
of  right  to  redeem ;  one  of  the  custootn  of 
this  manor  is,  that  the  widow's  firee  bencb 
stands  on  the  same  footing  as  dower.  Mr. 
Parnell  was  legally  seised  in  fee  of  this 
copyhold,  and,  therefore,  his  wife's  free 
bench  had  attached ;  nothing  has  been  done 
to  affect  her  right  of  redemption ;  with  the 
action  and  the  award  she  had  nothing  to 
do,  so  that  in  respect  of  this,  her  right  to 
redeem,  the  plaintiffs  are  entitled  to  a  de- 
cree as  a  matter  of  course ;  and  besides 
this,  as  regards  Mr.  Pamell's  right,  the  cir- 
cumstances of  the  sale  to  Mrs.  Knapp,  were 
such  as  to  render  it  invalid. 

Mr.  Rolfe,  contrii,  submitted,  that  Barton 
was  a  necessary  party  to  the  suit ;  the  award 
having  placed  him  in  the  character  of  second 
mortgagee  on  the  estate. 

The  ViCB  Chancellor,  on  the  necessity 
of  making  Barton  a  party. — No  steps  were 
taken  by  Parnell  to  set  aside  the  award ;  it 
is,  therefore,  binding  upon  him,  and  he  had 
given  authority  to  the  arbitrator  to  do  what 
was  done  respecting  Barton's  claims.  The 
award  represents  that  Barton  was  a  mort- 
gagee of  another  portion  of  the  mortgagor's 
property,  called  Beale's  Orchard,  and  that 
it  had  been  agreed  between  the  parties  and 
Barton,  that  the  estate  which  was  the  sub- 
ject of  the  award,  should  be  sold ;  and  that 
the  surplus,  after  satisfying  Mary  Tyler, 
should  be  paid  over  to  Barton,  towards 
satisfaction  of  what  was  due  to  him  upon 
his  mortgage;  and  that  in  this  matter  Bar- 
ton was  to  be  regarded  by  the  arbitrator  in 
the  same  light  as  if  he  had  originally  been 
a  party  to  the  action  of  ejectment ;  tliere- 
fore,  Beale's  Orchard  would  be  relieved  by 
the  application  of  this  surplus  towards  the 
discharge  of  Barton's  mortgage  upon  it,  and 
the  effect  of  the  transaction  is,  that  Mary 
Tyler  has  given  Barton  a  specific  lien  on  the 
proceeds  of  the  Barents  estate,  so  that  he 
could  not  sue  Parnell  for  the  whole  sum 
secured  upon  Beale's  Orchard,  and,  there- 
fore, there  has  been  a  good  consideration, 
and  if  it  cannot  be  shewn  that  Barton  has 
been  satisfied  aliunde^  he  must  be  made  a 
party. 
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Mr.  Kmgki  then  offered  to  indemQify 
Tyler  against  Barton's  daim ;  and — 

The  VicB  Chakcbllob,  on  the  question 
of  redemption. — I  cannot  allow  the  sale  to 
Mrs.  Knapp  to  he  binding;  there  roust  be 
a  comfDon  decree  for  redemption  between 
the  i^intiff  and  Mary  Tyler.   Mrs.  Knapp 
hms  improperly  interfered  at  the  sale  ;  such 
a  mode,  as  that  of  employing  the  clerk  of 
Marj  Tyler's  solicitor  to  bid  for  her,  cannot 
be  aanctioned ;   that  never  can  be  right. 
This  interference  has  occasioned  the  neces- 
aity  of  making  Mrs.  Knapp's  representa- 
tives parties ;  if  she  had  lived,  she  could 
have  disclaimed,  but  now  she  has  devised 
this  property  to  an  infiint,  and  this  has  made 
her  execntors  liable  to  pay,  and  has  pre- 
vented them  from  disclaiming.    Therefore, 
there   mast  be  a  decree  for  redemption 
against  Mary  Tyler ;  and  so  much  of  the 
costs  of  the  suit,  as  have  been  occasioned 
by  the  sale,  mutt  be  paid  by  the  other  de- 
fendants out  of  Mrs.  Knapp's  estate. 


.} 


JB880PP  P.  WATSOM. 


M.R. 

July  19 

Will — Conversion  of  Real  into  Pergonal 
Eslate — Conilruclion  of  Statute  1  Jac,  2, 
c.  IJ—Half  Blood. 

A  testator  devises  his  realestate^  upon  trusty 

for  saie^  and  bequeaths  the  produce  of  the 

sale,  together  with  his  personal  estate,  as 

sue  mixed  fund,   to  his  children  attaining 

the  age  of  twenty 'One,  and  in  default  of  chiU 

iaren  living  to  attain  that  age,  he  directs  his 

trustees  to  pay,  assign,  and  transfer  such 

trvst  momes,  fsasds,  or  securities  to  suchper* 

JOS  or  persons  as  he  shall  thereafter,  by  any 

csdieil,  direct  or  appoint,  his,  her,  or  their 

aecuiorst  admsnistrators,  or  assigns,  for  his 

Of  their  absolute  benefit.    The  testator's  only 

cftttf  who  survived  him  was  a  daughter,  who 

£ed  under  twenty^one,  and  he  made  no  codi' 

ci  to  his  willt  in  exercise  of  his  power : — 

Held,  thai  suck  part  of  the  real  estate  of 

the  testator  as  was  unsold  at  the  death  of 

the  Mid,  descended  to  her  as  his  heiress^at' 

\m,  wilA  the  character  of  personal  estate ; 

esd  the  testator's  personal  entate  belonged  to 

kr  and  her  mother,  under  the  Statute  of  Dis- 

^ribiUum. 


At  the  death  of  the  daughter,  there  were 
tmo  sons  of  the  mother  by  a  second  husband, 
who  claimed  to  take  equal  shares  with  their 
mother,  in  the  personal  estate  of  the  daugh* 
ter :  —  Held,  tltat  under  the  statute  of  1 
James  2,  the  brothers  and  sisters  of  the  half 
blood  were  entitled. 

Price  Pugh,  by  his  will,  which  was  dated 
the  15ch  of  August  1815,  and  duly  ex- 
ecuted and  attested,  gave  and  devised  to 
Watson,  Pugli,  and  Kemble,  three  of  the 
defendants  in  the  cause,  and  to  their  heirs, 
executors,  and  administrators  respectively, 
all  his  freehold  messuages,  with  the  appur- 
tenances, in  the  will  mentioned,  and  all 
other  his  messuages,  lands,  tenements,  and 
real  estate,  whatsoever  and  wheresoever,  in 
trust  for  his  wife  Elisabeth  (the  plaintiff 
in  this  cause,  who  afterwards  intermarried 
with  a  person  of  the  name  of  Jessopp),  and 
her  assigns,  during  her  life,  if  she  should 
so  long  continue  his  widow,  and  after  her 
decease  or  second  marriage,  in  trust,  that 
the  defendants,  Watson,  Pugh,  and  Kemble, 
or  the  survivors  or  survivor  of  them,  their 
or  his  heirs,  executors  and  administrators, 
did  and  should  thereupon  enter  into  the 
possession  or  the  receipt  of  the  rents  and 
profits  of  his  said  messuages,  lands,  tene- 
ments, and  real  estates,  and  did  and  should, 
with  all  convenient  speed,  absolutely  sell 
and  dispose  of  the  same  messuages,  lands, 
tenements,  and  real  estates,  in  the  manner 
therein  mentioned ;  and  the  testator  there- 
by declared,  that  the  said  defendants, 
Watson,  Pugh,  and  Kemble,  their  heirs, 
executors,  and  administrators,  should  stand 
possessed  of  and  interested  in  the  monies 
to  arise  from  the  sale  or  sales  of  the  said 
messuages,  lands,  tenements,  and  real  es- 
tates, and  of  the  rents  and  profits  there- 
of, from  and  after  the  decease  or  second 
marriage  of  the  plaintiff,  until  the  same 
should  be  so  sold,  upon  and  for  the 
trusts,  intents,  and  purposes  thereinafter 
declared  concerning  the  same.  And  after 
giving  sundry  legacies,  the  testator  be- 
queathed to  Watson,  Pugh,  and  Kemble, 
their  executors,  administrators  and  assigns, 
a  certain  leasehold  messuage,  with  the  ap- 
purtenances, and  all  his  ready  money,  and 
all  such  sums  as  should  be  due  and  owing 
to  him  at  the  time  of  his  decease,  upon 
mortgage,  or  by  specialty,  or   by  simple 
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oootraetp  and  all  other  hb  peraonal  estate 
and  effects  not  thereinbefore  bj  him  other- 
wUe  disposed  of,  upon  trusty  to  selly  dis- 
pose of,  and  eonrert  into  money,  the  leaie- 
liold  premises  and  such  parts  of  bis  personal 
esute  as  they  should  think  fit;  and  the 
tetutor  tliereby  declared  that  the  said  de- 
fendants, Watson,  Pugh,  and  Kemble,  their 
executorSf  admiDistrators  and  assigns,  should 
stand  and  be  possessed  of  and  interested 
in  all  and  singular  the  monies,  stocks,  funds 
and  securities  which  should  arise  from  tlia 
sale  and  conversion  of  his  said  personal 
estate,  or  which  should  continue  part  there- 
of unconverted,  and  the  dividends,  interest, 
and  annual  produce  thereof,  and  of  the  rents 
and  profits  of  his  said  leasehold  premises, 
from  and  after  his  decease,  until  the  same 
should  be  so  sold  ;  and  also  of  and  in  the 
monies  to  arise  from  the  sale  or  sales  of 
hb  said  real  estate  thereinbefore  directed 
to  be  sold,  upon  the  death  or  second  mar* 
rbge  of  the  plaintiff;  and  the  rents  and 
profits  thereof,  from  and  after  her  death 
or  second  marriage,  until  the  same  should 
be  sold,  upon  and  for  the  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the 
powers  and  provisoes  thereinafter  declared 
and  contained,  concerning  the  same, — that 
was  to  say,  upon  trust,  as  to  the  residue  or 
surplus  of  the  said  trust  monies,  to  arise 
by  any  of  the  several  means  thereinbefore 
mentioned,  after  and  subject  to  the  pay- 
ment of  hb  debts,  funeral  and  testamentary 
expenses,  and  the  legacies  bequeathed  by 
him,  for  all  and  every  the  children  and 
child  of  his  body,  which  he  then  had  or 
which  might  thereafter  be  bom,  who,  being 
a  son  or  sons,  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or 
daughters,  should  attain  that  age,  or  marry 
under  it,  to  be  divided  between  and  among 
such  children,  if  more  than  one,  equally ; 
and  if  but  one  such  child,  then  the  whole 
to  that  one  child  ;  and  in  case  there  should 
be  no  child  of  the  testator's  body,  who 
should  become  absolutely  entitled,  under 
the  trusts  of  his  will,  to  the  said  trust 
monies,  stocks,  funds,  and  securities,  then 
the  tesutor  directed  that  the  said  defen- 
dants, Watson,  Pugh,  and  Kemble,  thehr  ex- 
ecutors, administrators,  and  assigns,  should, 
from  snd  after  hb  decease,  and  such  want 
and  failure  of  issue  aa  aforesaid,  pay,  trans- 
fer»  «r  assign  the  said  trust  monies,  stock, 


absolatehi 


or  securities,  oMo  muk  penoB  or  pi 
as  he  should  theteafter,  by  mmj  codi 
writing  under  hb  hand,  direct  or  sf 
hb,  her,  or  their  execoiora,  ad 
or  assigns,  for  his  or  their 
The  tesutor  died  in  1817, 

Slaintiff,  hb  widow,  hias 
aving  made  any  codicil  or  a 
the  residue  of  hb  property,  in  dw  cv 
the  death  of  hb  ehildreo  under  a 


one. 

At  the  tesUtor's  death,  there  sra 
only  child,  a  daughter,  of  the  ti 
living,  who  did  in  November  ISSft, 
twenty-one,  and  unmarried. 

The  plaintiff,  tlie  widow  of  the  iti 
in  the  year  18£1,  married  a  peraoa  i 
name  of  Jestopp,  who  b  since  dees 
Thomss  Augustus  Jessopp,  and  Lr 
Jessopp,  two  of  the  other  defendanta 
suit,  were  the  only  issue  of  that  aMurr 

Upon  the  death  of  the  tesutor'a  d 
ter,  Elisabeth  Price  Pugh,  the  tee 
residuary  estate  (consisting  of  real  urn 
sonal  estate)  which  was  undisposed  of 
will,  remained  in  the  hands  of  the  t 
dants,  Watson,  Pugh,  and  Kemble 
several  questions  arose  on  the  conatr 
of  the  will,  which  were  rabed  by  the  \ 
ings,  and  came  on  now  to  be  argued. 

Mr.  Pemberton^  for  the  plaintiff^ 
stating  the  case,  and  that  some  of  tli 
estate  remained  unsold,)  said,  that  o 
death  of  the  testator's  daughter,  the 
tions  arose  as  to  so  much  of  the  test 
property  in  the  hands  of  the  defen 
the  trustees,  as  consisted  of  real    i 
whether  that  belonged  to  the  heir-at-] 
the  testator,  who  was  made  a  party  < 
suit,  or  whether  it  was  to  be  considei 
converted  by  the  will  into  personal  < 
so  as  to  belong  to  the  next  of  kin 
daughter. 

[As  to  this  point  Mr.  Pretton^  wh 
peared  for  the  heir-at-law  of  the  daiij 
who  was  also  heir-at-law  of  the  tei 
observed,  tliat  there  was  here  an  impe 
trust  for  sale,  and  the  daughter,  ha 
attained  twenty-one,  could  have  calh 
a  sale,  and  could  have  made  a  settl 
of  the  property,  as  being  converted  oi 
out ;  and  this  she  could  not  iiave  dom 
it  been  real  estate :  and  therefore  h 
dined  arguing  that  point,  and  it  was 
up.] 
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The  next  qoeitioii  waiy  whether  the  real 
otate,  if  eoBvened  u  hetween  the  daugh- 
ter's heir-al-law  and  her  next  of  kin,  wai 
Mt  ianpreaaed  with  the  ciiaracter  of  real 
eitatt,  in  which  it  was,  at  the  time  of  its 
isMing  in  the  persons  entitled,  so  that  the 
draghter  took  by  descent,  to  the  exclusion 
of  the  Bother. 

And  thirdly,  as  to  so  much  of  the  testa^- 
tfi^s  property  as  belonged  to  the  daughter, 
in  the  character  of  personal  estate,  one* 
thinl  of  which  would  go  to  the  plaintiff,  the 
widow  of  the  testator,  and  two-thirds  to  the 
brothers  and  sisters  of  the  daughter;  a 
qoestkm  arose,  whether  the  brotliers  of  the 
balfoUood,  I'homaa  Augustus  Jessopp  and 
Lererton  Jessopp,  were  entitled,  jointly 
mk  their  mother,  under  the  statute  1  Jac.  2. 
Ci  17,  or  whether  the  mother  alone  could 
daim  as  si^  next  of  kin. 

As  to  tha  second  point,-— 

Mr.  PeM^erloii  relied  on  the  case  of 
Wfigktv.  Wrigki{l). — ^The  conversion  ia 
ibsohita.  Upon  the  death  of  the  daughter, 
lad  tbe  second  marriage  of  the  widow,  the 
tnnt  for  sale  became  absolute,  and  the 
whole  fund  is  treated  as  one  fund,  and  the 
piednee  of  the  real  and  personal  estate  is 
givsD  to  such  person  as  the  testator  may, 
bycodidly  appoint.  The  period  for  con- 
vtfsioii  arrivesy  and  there  is  no  power  in 
ay  penoo  to  postpone  the  conversion. 
Wrigkt  y.  Wright  and  AmfhUti  v.  Parke 
(I),  which  was  decided  by  your  Honour, 
nt  dear  aathorities  in  favour  of  the  abso- 
I«s  converaion ;  the  latter  case  has  been 
caried  before  the  Lord  Chancellor,  and  is 
BOW  OD  appeal ;  but  the  principal  difRculty, 
asd  that  which  created  the  doubt  in  that 
,  arose  from  the  words  of  the  residuary 
in  which  a  distinct  mention  was 
asde  of  tbe  "  residuary  personal  estate," 
isd  "  the  monies  to  arise  from  the  sale  of 
tiie  real  esutas."  In  this  case  that  difficulty 
docs  not  artse,  and  there  can  be  no  doubt 
of  the  intention  to  convert  the  real  estote; 
^  there  ia  a  case  not  yet  reported,  in 
vlwk  diia  wiew  has  been  taken  by  your 
HsBosr. 

Iff.  Bieitriteth  and  Mr.  for 

k  heir-al-law,  argued,  that  as  tbe  testator 
tut  no  dnrectaon  by  codicil  as  to  this  resi- 


due, some  of  the  purposes  failed,  and  others 
took  effect ;  therefore,  the  heir-at-law  would 
take  the  real  estate  unsold,  as  personalty, 
under  the  rule  laid  down  in  Smith  v.  Clax^ 
Ion  (S). 

Mr,  Pemberton^  in  reply. — There  is  no 
doubt  a  testator  may  convert  real  into  per- 
sonal estate ;  and  the  only  question  is,  whe- 
ther he  has  done  so.  In  all  the  cases  where 
it  has  been  held  that  the  heir  takes  the 
estate  in  the  character  of  personal  estate, 
it  has  been  where  some  of  the  purposes  of 
the  will  have  failed,  while  others  have  taken 
effect.  In  Amjthlett  v.  Parke,  the  doubt 
was  not  as  to  the  principle,  but  as  to  the 
effect  of  the  particular  words.  In  this  case 
there  is  an  unembarrassed  declaration,  that 
the  estate  shall  be  sold  on  the  happening 
of  certain  events  ;  but  it  does  not  stop  here. 
There  is  no  question  depending  on  the 
result,  whether  the  purpose  takes  effect  or 
fails ;  but,  the  produce  of  the  property,  when 
sold,  is  to  be  held  subject  to  tbe  testator's 
appointment,  and  the  conversion  is  to  take 
place  without  regard  to  the  appointment ; 
and  the  whole  fund  is  treated  as  one  undi- 
vided fund,  and  altogether  bears  the  im- 
press of  personalty. 

As  to  the  third  point, — 

Mr>  Setofif  who  appeared  for  the  trus- 
tees under  the  settlement  made  on  Mrs. 
Jessopp's  second  marriage,  stated,  that  his 
clients  had  no  beneficial  interest  in  the 
result,  and  all  he  should  do  would  be  to 
state  the  bearings  of  the  authorities.  The 
question  arises  under  the  statute  of  James 
(4\  whether  brothers  and  sisters  of  the 
half  blood  take  shares  with  the  brothers 
and  sisters  of  the  whole  blood,  and  the 
mother  of,  the  personal  property  of  an  in- 
testate. By  the  old  law,  as  it  stood  before 
the  passing  of  that  act,  no  distinction  was 
made  between  the  parents,  but,  whether  it 
were  father  or  mother  who  survived  the 
child,  the  surviving  parent  took  the  whole 
property.  But,  by  that  statute,  an  altera- 
tion was  made  in  the  law  in  the  event  of  the 
death  of  a  child  leaving  a  mother  and  bro- 
thers and  sisters.  The  7th  section  of  the  act 
is  expressed  in  these  words — "  Provided 
also,  and  it  is  further  enacted,  that  if,  afler 
the  death  of  a  father,  any  of  his  children 


ii)  16  Vts.  laa. 

(t)  1 8n.  «75 ;  s.  c  5  Ltw  Jours.  Chtnc.  139. 


(3)  4  Madd.  484. 

(4)  1  Jte.f.  0. 17.  s.  7. 
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shall  die  intestate,  without  wife  or  children, 
in  the  lifetime  of  the  mother,  every  brotlier 
and  sister,  and  the  representatives  of  them, 
shall  have  an  equal  share  with  her :  any 
thing  in  the  last-mentioned  acts  to  the 
contrary  notwithstanding." 

The  law  on  this  point,  as  stated  in  Bum's 
Ecclesiastical  Law^  is,  that  "  anciently 
(that  is,  in  the  reign  of  Henry  the  First), 
a  surviving  ya<^  or  mother  could  have 
taken  even  the  real  estate  of  their  deceased 
child,  but  this  law  of  succession  was  altered 
soon  afterwards,  for  we  find  by  Glanville 
that,  in  the  time  of  King  Henry  the  Second, 
a  father  or  mother  could  not  have  taken 
the  real  estate  of  their  deceased  children, 
the  inheritance  being  then  carried  over  to 
the  collateral  line ;  and  it  hath  ever  since 
been  held  as  an  inviolable  maxim,  that  an 
inheritance  cannot  ascend.  But  this  altera- 
tion in  the  law,  made  since  the  reign  of 
King  Henry  the  First,  did  not  extend  to 
personal  estate,  so  that,  before  the  statute 
of  1  Jac.  2,  c.  1 7,  if  a  child  had  died  in- 
testate, without  a  wife,  child,  or  father,  the 
mother  would  have  been  entitled  to  the 
whole  personal  estate ;  but,  by  that  sta- 
tute, every  brother  and  sister,  and  their 
representatives,  shall  have  an  equal  share 
with  her."  It  does  not  appear  that  the 
words  of  the  statute  of  James  have  any 
application  except  to  the  brothers  and 
sisters  of  the  whole  blood.  In  JVallis  v. 
Hodson  (5)  Lord  Hardwickc  observes,  that 
"  though  it  has  been  long  settled  that  the 
children  of  the  half  blood  shall  take  equally 
with  the  whole,  under  tlic  act  of  Car.  2  (6), 
commonly  called  the  Statute  of  Distribu- 
tions, yet  I  do  not  find  any  determination 
as  to  this  point  under  the  statute  of  1  Jac.  2, 
and,  therefore,  will  leave  this  point  unpre- 
judiced until  it  shall  arise."  The  point, 
it  appears,  came  before  Lord  Hardwicke 
afterwards,  in  Burnett  v.  Mann  (7),  but  it 
does  not  appear,  from  the  report  of  that 
case,  whether  it  arose  under  the  statute  of 
Charles  or  of  James.  In  Burn*s  Ecclesias- 
tical Law  (8)  t])cre  is  another  report  of  the 
case  of  IVallis  v.  Hodson,  and,  according 
to  that  report,  Lord  Hardwicke*s  opinion 
seems  to  be,  in  that  part  of  his  judgment 

rO  t  Aik.  1 15. 

(6)  !^  &  eS  Car.  f .  c.  10. 

(7)  1  V<Hi.1d6. 

(8)  Vol.4,  p.  43U 


whieh  treats  of  the  case  oi  Smith  ▼.  Traceyt 
that  the  statute  of  1  Jac.  2.  ought  to  be 
construed  according  to  the  civil  and  canon 
law,  which  admits  the  half  blood,  and  not 
according  to  the  common  law. 

Mr.  Bickerstethf  for  the  brothers  of  the 
half  blood,  contended,  that,' according  to 
the  opinion  of  Lord  Hale,  in-l  Ventris^ 
244,  **  statutes  made  tn  part  mtderiA  were 
to  be  token  inta  the '  construction  of  one 
another."  The  statute  of  Charles  had  been 
held  to  apply  to  the  half  blood,  and,  there- 
fore, the  statute  of  James  also,  which  was 
a  statute  made  in  continuance  and  confir- 
mation and  enlargement  of  that  of  Charles, 
must  be  held  also  to  apply  to  it,  as  if  the 
statute  of  Charles  were  repeated  and  re- 
enacted  in  it.  Bvmett  v.  Mann  mast  have 
been  a  case  under  the  statute  of  James, 
because  the  mother  survived  die  father, 
and  that  case  is  an  express  authority  for 
the  half  blood,  and  the  words  used  in  the 
statute  are,  "  every  brother  and  sister  and 
the  representatives  of  them,"  which  words 
are  general,  and  would  apply  to  those  of 
the  half-blood. 

His  Honour  took  time  to  look  into  and 
consider  the  cases,  and  on  the  Sdrd  of  July 
gave  his  judgment,  as  follows  : — 

It  has  been  established  by  the  case  of 
Ackroyd  v.  Smythson  (9)  that  -where  ft  tes- 
tator directs  his  real  estate  to  be  sold,  so 
that  the  produce  forms,  together  with  the 
personal  estate,  a  mixed  fund,  and  directs 
the  same  to  be  applied  jfer  the  purposes  of 
his  will,  where  the  disposition  ef  this  fund 
as  to  any  part  fails,  so 'much  of  the  pro- 
perty as  is  constituted  of  the^  produce  of 
real  estate  is  to  be  considered  as  real 
estate,  and  is  payable  to  the  heir-at-law. 
But  the  testator  may,  if  he  pleases,  by  ex- 
press words,  direct  thq  product  of  his  real 
estate  to  be  taken  as -personal  estate,  to  all 
intents  and  for  all  purpiases,  jfisl^tfs  if  it 
had  been  personal  estate  «t  ^O'lime  «f  his 
death.  Andquesdoas  be vfr  arisen  where 
there  was  no  intention  expressed  id  words 
that  the  property  should  be  thus  converted, 
whether  any^uch  intention  could  be  col- 
lected and  cleanly  inferred  from  the  context 
o£  the.  will.  These  questions  are  often 
questions  oi  mucb  nicety-     But  I  have 

(9>  1  Bio.  CC.  603.  ■ 
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nanderad  it  a  rale,  tliat  sneh  an  intention 
wu  not  to  be  inferred  without  a  clear  ex- 
preision  of  such  intention ;  at  the  same 
time  that  I  have  felt  myielf  bound  to  form 
my  conclusion  from  the  whole  will  together, 
and  in  the  caae  of  Ampkieii  v.  Parke  I 
thoagfat  that  intention  wat  to  be  inferred. 
In  thia  ease,  the  testator  directs  his  real 
estate  to  be  sold,  and  directs  the  produce 
of  the  sale,  and  the  residae  of  his  personal 
rstsle,  to  be  applied  together  to  an-swer  the 
parposes  of  his  will,  and  he  determines  the 
tmsu  declared  of  this  mixed  fund  which 
constitates  his  residuary  property,  in  tlie 
event  of  his  daughter  not  living  to  attain  the 
ageoftwemy-one  years,  or  marrying.  Ifthe 
will  had  reased  here,  the  case  would  have 
eome  within  the  principle  established  hy 
Aekrofd  y.  SmUktom^  and,  so  far  as  the 
nixed  fund  of  which  the  residue  was  c  im- 
posed oonsiated  of  real  estate,  it  would  de- 
scend to  the  daughter,  as  heir,  but  would 
bear  the  character  of  personal  cstatt*.  But 
the  testator  reverting  to  the  possibility  of 
aD  his  children  dying  under  tw(*nty-onc, 
and  unmarried,  proceeds  to  declare,  that 
his  trustees  shall  stand  possessed  of  the 
trast  fnnd  for  the  benefit  of  the  person  or 
persona  to  be  appointed  by  any  codicil  to 
his  willy  his,  lier,  or  their  executors,  admi- 
abtratora,  or  assigns.  It  has  been  arf;iiod 
diat  the  testator,  by  this  reference  to  a 
codicil,  by  which  he  purposed  to  dispose 
of  the  whole  of  his  residuary  property  as 
personal  estate,  manifested  his  intention  to 
make  it  personal  estate,  not  merely  for  the 
purpoaea  of  his  will,  but  for  all  intents  and 
parposea.  I  am  of  opinion,  that  that  ad- 
dition to  the  testator's  will  makes  no  differ- 
enee  in  the  construction.  He  intended  his 
isDghter  to  take  the  residue  as  personal 
estate,  but,  that  purpose  being  defeated, 
that  part  of  the  property  which  consisted 
of  red!  catate  remained  impressed  with  that 
charaeter ;  and,  by  the  reference  to  any 
fatnre  diapositioB  by  codicil,  he  further 
direela,  that,  aa  far  also  as  those  persons 
ire  coneemed  whom  he  may  name  in  any 
codicil  to  take  any  benefit  from  his  resi- 
dniry  property,  it  shall  likewise  bear  the 
impreM  of  personal  estate.  This  further 
porpoee  fails  because  the  testator  makes 
no  codicil,  and,  therefore,  the  property  still 
continues  real  estate.  So  much,  therefore, 
of  this  residue  as  is  constituted  of  real 


estate  has  descended  to  the  daughter,  as 
heiress- at-law,  with  the  character  of  per- 
sonal estate ;  and  so  much  as  is  constituted 
of  personal  estate  han  descended  under  the 
Statute  of  Distributions,  ami  the  mother  is 
entitled  to  share  with  the  daughter  in  that 
accordingly. 

Then,  as  to  the  personal  estate  of  the 
daughter,  which  is  constituted  of  the  real 
estate,  descended  t(i  Ik  r  with  the  character 
of  personal  estate,  ami  her  share  of  the 
testator's  personal  estate  under  the  Statute 
of  Distributions,  a  question  has  arisen, 
whether  the  children  of  the  mother,  the 
brothers  of  the  half  blood,  can  take  any 
benefit  under  the  provisions  of  the  statute 
1  Jac.  S. 

Before  that  statute,  the  mother  alone 
would  have  succeeded  to  the  whole  of  the 
daughter's  personal  estate,  but  the  effect 
of  the  provisions  of  that  statute  is  to  give 
to  the  hrothcrs  and  sisters  equal  shares 
with  the  mother.  The  object  which  the 
statute  has  in  vio»v  i:*  ovidL-ntly  to  entiiic 
the  brothers  and  sisters  to  take  as  against 
the  mother.  If  there  were  no  mother 
living,  the  brothers  and  sisters  of  the 
whole  blood  and  of  the  half  Mood  would 
take  together,  and  they  would  share  equally, 
and  the  same  ride  must  be  applied  though 
the  mother  he  alive  ;  and  this  construction, 
I  understand,  agrees  with  the  settled  prac- 
tice of  the  ecclesiastical  courts. 

Ills  Honour  observed,  that  this  case 
bore  much  upon  the  case  of  AmphleU  v. 
Patke,  formerly  decided  by  him,  and  cited 
in  the  arguments  of  counsel. 

Mr.  Si'ton  stated,  that  he  had  examined 
the  registrar's  hooks  since  the  hearing  of 
the  cause,  and  had  ascertained  that  the 
case  of  Burnett  v.  Mann  was  a  case  which 
arose  under  the  statute  of  James. 


M.R.     ^ 

June  29  &  >  storks  v,  benbow. 
July  1.    > 

Bequest — Vesting  of  Legacjf, 

A  testator  bequeaths  le trades  of  500 L  a 
piece  **lo  each  child  that  may  he  born  to 
either  of  the  children  of  either  ofnvj  hi  others*' 
At  tfrenftf'one  years  of  ntrr.     Chitdren  Wn 
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a/ier  ike  iesiaiar's  death  are  nd  emtUled^  ike 
wardi  **  may  be  bom^**  applying  io  ike  imt 
lerval  heiweem  ike  wuiking  of  ike  will  and  ike 
deatk  of  ike  lesiaior. 

WilKam  Towniend,  by  a  codicil  to  his 
will,  bearing  date  the  10th  of  March  1832, 
gave  and  bequeathed  as  follows : — "  Item 
— I  direct  my  executors  to  pay  by  and  out 
of  my  personal  estate  exclusively,  the  sum 
of  500/.  a  piece  to  each  child  that  may  be 
bom  to  eiUier  of  the  children  of  either  of 
my  brothers  lawfully  b^otten,  to  be  paid 
to  each  of  them  on  his  or  her  attaining  the 
age  of  twenty-one  years,  without  benefit  of 
survivorship." 

William  Townsend  died  shortly  after  the 
date  of  the  codicil,  leaving  his  brother 
Job  Townsend,  one  of  the  defendants ;  and 
he  and  John  Benbow,  the  other  defendant 
in  the  cause,  proved  the  testator's  wilL 

Martha,  the  wife  of  Robert  Storrs,  who 
was  the  daughter  of  the  defendant  Job 
Townsend,  had  a  son,  William  Townsend 
Storrs,  an  infant,  who  was  born  af^er  tlie 
testator's  decease;  and  the  present  bill 
was  filed  on  behalf  of  the  infant  by  Robert 
Storrs,  his  father  and  next  friend,  claiming 
as  one  of  the  children  of  a  child  of  one  of 
the  tcstator*8  brothers,'  to  have  a  sum  of 
500/.  set  apart  from  the  testator's  general 
I>ersonal  estate,  and  invested  for  him  until 
lie  should  attain  the  age  of  twenty-one. 

Tliere  were  a  great  many  nephews  and 
nieces  of  the  testator  living  and  unmarried. 

Mr,'  B'ichersieik^  for  the  plaintiff,  insist* 
ed,  thai  the  conditions  of  the  bequest  were 
fiilfilled  in  the  plaintiff,  who  bore  the  cha- 
racter of  a  child  of  a  child  of  the  testator's 
brother  Job,  and  that  he  claimed  in  that 
character ;  and  the  words,  "  that  may  be 
born,"  have  no  limit;  and  there  is  nothing 
to  ocnfiite  them -in  any  way  to  those  born 
in  the  testator's  lifetime. 

Mr,  Pemhetton  and  Mr.  Cking,£or  the 
defendants. — The  question  is,  whether  the 
words,  **  tliat  may  be  bom,"  apply  to  the 
death  of  the  testator  or  not-^whether  these 
are  words  of  futurity  or  of  present  interest 
at  the  death  of  the  testator,  when  the  will 
speaks.  A  bequest  to  the  children  of  A| 
generally,  is  construed  as  a  gif^  limited  to 
those  bom  before  the  testator's  death,  unless 
that  construction  is  negatived  by  the  con- 
text;  »nd  this  is  the  nde,  though  the 


words  be  prospective,  as  in  the  case  of 
Spraeklmg  v.  Banter {l)^  where  the  bequeat 
was  to  the  diildren  begotten  or  to  be  be- 
gotten ;  and  tn  the .  case  of  Ringrose  v. 
Bramkam  (9),  a  bequest /';to  A's  children 
— 50/.  to  every  child  he  hath  byihb  wife 
at  twenty K^ne,*'  katk  was  construed  "shall 
have,"  to  let  in  the  children  born  between 
the  date  of  the  will  and  the  testator's  death, 
while  all  children  bom  after  thet  testator's 
death  were  excluded.  These  two  cases 
govern  the  present  case ;  the  distribution 
of  the  residue  might  be  indefinitely  post- 
poned, if  the  construction  contended  for 
by  the  plaintiff  was  adopted.  The  chil- 
dren at  the  time  of  distribution,  are  not 
let  in  by  the  principles  of  this  CourV unless 
a  life  estate  intervenes — Davidton  v.  Dallas 
(3),  Hill  V.  Ckapman  (4) ;  here  the  rule 
applies,  that  the  time  of  the  testator's 
death  is  the  time  for  nscectaining  who  are 
entitled  to  these  legacies  of  500/. 

The  Mast.sr  of  thb  Rolls,  (af^  read- 
ing the  clause  in  quesldoii^)  observe — The 
question  on  this  datue  is,  wheth^  the 
words  used  are  to  be  so  construed  as  to 
comprehend  a  child  of  either  of  the  chil- 
dren of  either  of  tbe^  broth^rf «  wl^^^might 
be  bom  afier  tli^i  death  of  the  testator. 
Primd  facie^  where  there  io  a  beqiiosf  to 
a  class  of  persons*  it  is  to  be  intfind^  that 
that  bequest  applies  oply  .to, the  persona 
living'  at  the  testatpr's^.dea^,  u^^f^^^iuiy 
expressions  are  found  in  t))e  ik|11  oft  a.  dif- 
ferent import*  In  t^thU  ipstrumej^it  jtbere 
are  no  expressi^^Ml.  to  give  a.differei;^t;,|inr 
port  to  jthese  ^(NCdi,  iuuess.t)ie  wq^d^  "  ttu|t 
may  be  born»'.'  have  such  iiqport«.,/!!)('hdsQ 
words  in  this  will  have  no  such  in^por^ ; 
they  apply  to  suqh  ohiJdrea  of  the,broU)^xa 
as  should  be  born  between  the  ,time.  of 
making  the  codicil,  and -the  ^#fi|h  ofr^the 
testator^,  This  Gon8tcucti9n,.iSi({qpfi^Bten^ 
with  the  principle  of  th^  depi^iops4n  the 
eases  .oit^  at  tlie  bar,  o£  ^pr^qjpli^^  ,v. 
Ramtr^  and  \RmgTose  v.  ^rosiiam/TaAd 
were  I  to  give  a  different  con9t^cti9a  to 
the  words  of  the  will,  J[  shoiild  be  obliged 
in  doing  so  to  impute  this  improbable  and 
iDOonvenientinteation,M>  the  testator,  ^at 
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be  pnrpoted  that  no  distribution  of  his 
property  should  take  place  until  after  the 
desth  of  aQ  the  children  of  all  his  brothers 
and  sisters :  such  an  intention  is  most  im- 
probable. Let  it  be  declared,  that  the  gift 
of  500/.  to  each  child  that  may  be  born  to 
either  of  the  children  of  either  of  the  bro- 
thers of  the  testator,  extends  only  to  such 
of  the  children  as  were  in  eae  at  the  death 
of  the  testator. 


M.R.     > 

July  1&  8.3 


WARREN  V.  DAVI£S. 


Ezecuior-^Debii — Devise. 


Where  a  iettator  direcif  all  his  just  debts, 
legacies,  fwstral  expenses,  and  testamentary 
charges,  to  he  paid  by  his  executors  after 
namedt  the  charge  appUes  to  all  the  proper- 
ty  given  to  the  executors  by  the  nill;  but  a 
deeise  of  a  real  estate  to  one  of  the  testator* s 
sons,  »ho  is  one  of  the  executors  named  in  the 
niUf  is  not  a  gift  io  executors  within  the  rule, 
so  as  to  make  that  estate  liable  to  payment  of 
debtSf  not  being  a  gift  to  execv  tors  jointly, 

Richard  Dayies  made  and  published  his 
will,  dated  the  8rd  of  June  1824,  whereby 
be  gave  and  devised  as  follows : — '*  First 
I  will,  order,  and  direct,  that  all  my  just 
debts,  legacies,  funeral  expenses,  and  tes- 
tameatarj  charges,  shall  be  paid  by  my 
executors  hereinaAer  named ;  also,  I  give, 
devise,  and  bequeath  all  those  my  several 
messuages,  tenements,  and  lands,  with  the 
sppnrtenanees,  situate,  lying,  and  being  in 
At  several  parities  of  Whittington  and 
St  Martin's,  in  the  county  of  Salop,  to- 
gether with  the  use  of  all  my  monies,  secu- 
rities for  money,  farming  stock,  book  and 
other  debts,  household  goods,  furniture, 
pecMmal  property,  estate,  and  effects,  what- 
loever  and '  wheresoever,  and  of   what- 
erer  nature^  kind,  or  quality  the  same  may 
be  or  consist  of  at  the  time  of  my  decease, 
onto  ny  dear  and  loving  wife  Alice  Davies, 
and  ber  heirs  and  assigns,  for  and  during 
the  term  of  her  natural  life ;  and  imme- 
diately after  her  death,  I  order  and  direct 
the  whole  of  my  property  at  Ifcon  Rhyn 
to  be  sold  either  by  public  auction  or  pri- 
vate contract,  whichever    way   my   said 
executors  hereinafter  named  shall  think 


the  most  advantageous  to  dispose  of  it ; 
also,  I  give  and  devise  all  those  my  three 
several  messuages  or  dwelling-houses,  with 
the  buildings,  gardens,  lands,  and  appur- 
tenances thereunto  belonging,  situate,  lying, 
and  being  in  Whittington  aforesaid,  now 
in  the  several  holdings  or  occupations  of 
me  the  said  Richard  Davies,  or  of  Jonathan 
Williams,  and  the  house  lately  occupied  by 
George  Bates,  and  also  all  those  my  said 
several  pieces  or  parcels  of  land,  with  the 
appurtenances,  situate,  lying,  and  being  in 
the  parish  of  Whittington  aforesaid,  in  the 
said  county  of  Salop,  known  by  the  several 
names  of  the  Park-field,  and  the  crofl  ad- 
joining the  garden,  unto  my  son  I'homas 
Davies,  his  heirs  and  assigns  for  ever ; 
also,  I  give  and  bequeath  unto  my  son 
John  Davies  the  sum  of  100/.  of  lawful 
British  money,  or  if  he  should  not  be  living 
at  the  time,  unto  his  eldest  son  then  living. 
Also,  I  give  and  bequeath  unto  my  daughter 
Margaret  Warren,  wife  of  Nathaniel  War- 
ren, the  sum  of  100/.  like  lawful  money ;  I 
also  give  and  bequeath  to  my  daughter 
Mary  Prinalt,  wife  of  Richard  rrinalt,  the 
like  sum  of  100/.  of  British  lawful  money, 
together  with  all  my  household  furniture, 
goods,  &c. ;  and  1  do  hereby  will  and 
direct,  that  the  above  legacies  be  paid 
within  twelve  months  next  after  the  decease 
of  my  said  wife  Alice  Davies ;  and  as  for 
and  concerning  the  remainder,  rest,  and  re- 
sidue of  my  real  and  personal  estate,  I  give 
and  bequeath  the  same  unto  my  son  Thomas 
Davies  for  ever ;  and,  at  the  same  time,  I 
do  hereby  nominate,  constitute,  and  appoint 
my  son  Thomas  Davies,  and  Mr.  Roger 
Ward  Davies,  executors  of  this  my  last  will 
and  testament." 

The  testator  died  in  1824,  leaving  John 
Davies  his  eldest  son  and  heir-at-law. 

The  executors  named  in  his  will  proved 
the  will,  which  was  duly  attested  by  three 
witnesses,  two  of  which  witnesses  were  the 
two  executors.  In  consequence  of  the  exe- 
cutors being  attesting  witnesses  to  the  will, 
they  could  not  take  any  interest  under  it, 
and  the  real  estate,  including  the  estate  at 
Whittington,  devised  to  Tliomas  Davirs, 
was  claimed  by  the  heir-at-law  John  Davies, 
as  being  undisposed  of  by  the  will ;  and  in 
consequence  of  the  personal  estate  being 
insufficient  for  payment  of  the  debts  and 
legacies   given  by  the  will,   the  question 
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arose,  whether  this  estate,  which  had  la|>Bed, 
and  was  t«iken  by  ilie  heir-at-law,  was 
chargeable  in  his  hands  with  the  payment  of 
debts  under  the  words  of  the  will. 

Mr,  Bickentetht  for  the  plaint iflls,  insisted 
that  the  testator  meant  to  charge  tlie  real 
estate,  devised  to  Thomas  Da  vies,  one  of 
the  executors,  with  the  payment  of  debts  ; 
and  the  executors  being  charged  with  pay- 
ment of  debts,  could  not  take  any  benefit 
under  the  will,  except  subject  to  that  charge. 

Mr.  Pemberton  and  Mr,  Bigg,  for  the 
heir-at-law. — The  testator  directs  his  debts, 
and  funeral  and  testamentary  expenses  to  be 
paid  by  his  executors  aQer  named.  It  is 
not  contended,  that  a  general  direction  to 
the  executors  to  pay  debts,  of  itself  creates 
a  clhirge  of  debts  on  the  real  estate  of  the 
testator  ;  and  on  the  authoritv  of  the  oases 
of  WHlan  v.  Lancaster  {\\  and  Parker  v. 
FearnUy  {2\  there  is  nothing  in  the  subsc- 
Quent  parts  of  the  will  to  create  such  a 
charge ;  but,  in  fact,  there  is  no  question 
here.  The  testator  cliarges  his  executors 
witli  payment  of  his  debts,  then  he  devises 
his  real  and  personal  estate  to  his  wife  for 
lifo,  and,  after  her  death,  ho  directs  a  part 
iA'  his  real  estate  to  be  sold,  without  declar- 
ing any  trust  of  it ;  he  then  gives  tho  estate 
in  question  to  his  son  Thomas  Davies  in  fee, 
then  he  gives  some  legacies,  and  as  to,  for 
:nid  concerning  the  residue  of  the  real  and 
per^onaI  estate,  he  gives  it  to  Thomas 
J)avfes  for  cvtr.  The  plan  of  the  testator 
is  plain  enuiTgh;  there  is  a  manifest  inten- 
ti<;n  to  f;ive  the  esmte  at  Whittington  to  his 
son,  not  in  his  capacity  of  executor,  nor 
charged  with  the  legacies.  Supposing  the- 
dovisD  good  to  Thomas  Davies*,  the  heir-ni- 
law  tak^s  that  estnte,  and  (tlie  intention  of 
tlie  testator  not  being  altered)  lie  takes  it 
fri'efrOin  iWbis. 

Mr.  Bidceniei/ff  in  reply.— In  Witidn  v. 
LancAiier  it  did  not  appesir,  by  the  re|)ort, 
tiiitt  the  }ton  was  one  of  the  executors.  The 
rule  is,  tliat  where  the  testator  says  he  de* 
sirer  his  debts  to  be  paid,  and  his  will  is 
executed  st>a^(  to  aiFect  hitt  real  estates,  that 
iiinoimts  to  a  general  chaige  of  debts  on 
real  estate  ; — then  the  question  arises,  what 
arc  tl:e  funds  come  to  the  liands  of  the 
executor,  which  are  to  be  applied  for  pay*- 

.,   (i)  S^uib.  108. 

'     {2)  H  Sim.  &  Stu.  SOS. 


ment  of  the  debts  —  Clifford  t.  Lemig 
(3),  HemeUw.  fVkHtah€r{4):  these  cwm 
clearly  establW  the  principle;  tlie  lacier 
is  expressly  in  point,  only  that  in  that  caae 
one  executor  only- wa^naitied,  and  the  tie- 
vise  did  not  lapse  to  th^  lieir.  Tke  general 
direction  as  to  payment  of  debts  by  the 
executors,  is  applieabJe  tA-  both  exeeumrv, 
as  if  they  were  both  named  as  being  liable : 
could  Thomas  Davies  take  this  estate  bene- 
ficially under  the  same  will  by  wliicli  lie,  as 
executor,  is  directed  to  pay  all  the  debts, 
whiUt  the  debts  remain  unpaid  ?  would  not 
the  condition  of  his  taking  be  the  payment 
of  the  debts  ?  And  if  he  would  be  bound, 
and  the  devise  fails  as  to  Thomas  Davies 
personally,  the  heir-at-law,  taking  through 
this  failure,  must  take  subject  to  the  same 
liabilities. 

The  Master  of  thb  Rolls. — Iii  this 
case  the  testator  commences  his  will  by 
directing  that  all  his  just  debts,  legacies, 
funeral  expenses,  and  testamentary  charges, 
s^hall  be  paid  by  his  executors  after  named; 
an<t  in  a  subsequent  part  of  the  will,  he 
constitutes  Hiomas  Dkvies,  his  second  son, 
one  of  the  executors  of  his  will,  and  Roger 
Ward  Davies,  the  other  executor.     Uufer- 
tunately  for  these  persons,  they  are  made 
vrimesses  to  the  will,  and,  consequently,  the 
several   bequests  made  to  them  in  tlie  will 
are  void  under  the  statute  (5)*.  ^  '^hcMias 
Davies  was  not  only  named  one  of  the  Me* 
cutors,  hut  a  particular  reslesItU  was  de-    ■■ 
vised  to  him,  by  name,  b^.  title  wilK^'    Thk 
devise  being  void,  the  csrat4^  has 'descended 
to  the  herr-at-law ;  and  the  qiiestidiyfio#  to 
be  de^idied  is,  whethetv  in  tlie  hilnd*  of 'the 
heir-at-law,  this  efttate  shbuld  be  ebAitderett;' 
as  charged  with  the  pajrntent  of  tke  iUte^* 
expenses,  debts,  tfnd  legacielf,  by  virftWi^tff ' 
tJio  introductory  words  of  the  wiH:'^' These 
words  of  tlie  will  ar^  "I  direct^jlly  fle^'i 
&c,  to  be  paid  by  my  execiitotM  MreiiMter^'' 
named" ;  and   the  words  ditetith^  'tlitese    * 
payments  to  be  maide    Inr  the  e4i«tetllor« 
after  named,  apply  to  ialf  property  giwn 
by  the  will  to  the  exeeittdrs.     Bat  tll^  de- 
vise of  sn  estate  to  Thomas  Davies,  wii6 
hap|)ens  to  be  one  of  the  execMiiors,  tmd 


* ' ".  * 


.. .« 


(S)  jfiMaad.W.  .         L       • 

(4j)  S  Ru88.>S43i  JL  c.  (nam*  Utn^in^.  Witaker) 
21  Law /ouru.  CbsQC.'l.^8.' 
(5)  6«is  95  Geo.  e.  c.  6. 
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whkii  esuce  w.  now  vested  Id  tlie  heir-at- 
liv,  i«  not  a  gift  to  Uw  executory  but  it  it 
only  a  gift  to  a  peraon  who  Uapptna  to  be 
one  of  tke  executors,  and  the  .principle  of 
the  role  Mwhick  k  baa  been  helJ«  tliat  all 
property  given  toMifcutors,  will  be  charged 
with  d^ia  by  ibe  general  introiluciory 
wordia  oolj  eKtenda  to  property  bequeath- 
ed 10  ikem  jointly  \  but  property  given  to 
ooe  execators  is  oat  |i  gift  to  executors,  and, 
tberefarea  th«  estate  in  quesiion  munt  be 
eoosidered  as  exonerated. 


qocxa  V.  smith. 


M.R.     *> 
J«ly'«.    S 

Trutiee. 

A  periom  who  is  requesledt  alkd  agrees  io 
perwiU  a  iramsfer  oftrusi  stock , from  the  name 
of  ike  stimwiMg  execuiri^,  under  a  will,  into 
their  jakt  names^  aad  at  the  same  iime  obtains 
a  cop^  of  the  wiU,  is  thereby  constituted  a 
Inslee  of  the  slocks  and  is  not  merely  an 
agewtfor  the  exectUri^.  And  so,  where  the 
€o-4ran$feree  nets  with  t!u  privity  vf  all 
foriies^  as  Ute  execniion  of  the  trusts  of  the 
uiUf  though  MO  declaration  of  trust  lia*  been 
ueemied^  he  is  a  trustee^  and  not  remtwe- 
eUe  al  the  pleasure  n^  the  persons  interested 
is  the  tmsi  proferiy^ 

Jolm  Firtlk*  by  hia  will,  gave  and  be- 

queaiiied  eaibllovrs  :-^*'  The  money  belong- 

lag  to  JBO  when  I  die,  in  my  father's  share 

of  tliej  concern  of  Howard  &  Cumpany^  I 

viih  to  be  invested  ia  the  new  4^  per  cent. 

public  stock«  oiy  wife  to  receive  the  interest, 

to  brii^  oor  children  up,  until  the  younaeat 

ittaiaatbe  age  of  twenty-one, years."  Then, 

ifitr  ^viog  legacies  to.,  each  of  his  four 

dnldran  by  aeme,  the  tcfstator  proceeded : 

**  Tba  Bitereas  of  the  reaiaining  stock,  I  be- 

qaeathtomy  vile  during  her  life;  after  her 

4eccaset;t^«il(,tbe  whole  of  the  stock  sold 

rat,  asd  •^nally  divided  between  the  afore- 

aid  cbildcBP,  the  survivors,  or  given  to  the 

inrvivor..   If  my  wife  shoiUd  survive  our 

children,  I  give  it  wholly  aiul  solely  to  her. 

I  hereby  nominate  aad  appouit  my  wife 

Anne  Firth, and  my  daughter  Martha  Firih, 

to  be  my  executors  of  my  will.*' 
After  the  testator's  death,  l,SO0f.  was  in* 

vetted  in  the  purchase  of  new  iL  per  cent. 

Wi  mnuities,  under  the  tmatA  of  the  will, 


and  tlie  transfer  was  taken  in  the  names  of 
the  testator's  widow  and  his  daughter 
Martha,  tlie  executrixes  name<l  in  the  will. 

Mrs.  Firih,  the  testator's  widow,  died, 
and  the  daughter  Martha,  one  of  tlie 
plaintiffs  in  the  cause,  niairied  wiih  the 
plaintiff  Thomas  Cocks,  and  shortly  after 
the  joint  stock  was  tranhferred  into  the 
joint  names  of  Martha  Cocks  and  Richard 
Smith,  the  defendant.  The  transfer  was 
made  into  the  joint  names  of  Mrs.  Cocks  and 
the  defendant,  in  coiibequence  of  the  plain- 
tiff, Thomas  Cock»,  refusing  to  become  a 
trustee  of  the  stock ;  and  the  bill  alleged, 
that  no  deed  of  trust  was  executed,  consti- 
tuting Richard  Smith  a  trustee,  and  tliat  he 
wax  only  an  agent  for  Mrs.  Cocks. 

One  of  the  children  of  John  Firth  was 
still  an  infant,  and  the  object  sought  by  the 
bill,  was  to  have  the  stock  transferred  into 
the  names  of  the  four  children,  who  were 
the  only  persons  inu rested  in  the  stock,  niid 
were  all  parties  to  the  suit,  hut  Mr.  Smith 
refused  to  join  in  the  transfer. 

It  appeared,  that  i%hen  the  defendant 
was  applied  to,  to  jiermit  his  name  to  be 
joined  with  that  of  Mrs.  Cocks,  as  a  trans- 
feree of  the  fund,  he  applied  for,  and  ob- 
tained, a  copy  of  the  will  of  John  Firtli ; 
and,  subsequently  to  the  transfer,  the  de- 
fendant, sometimes  alone,  and  sometimes 
jointly  with  Mrs.  Cocks,  received  the  divi- 
dends, and  applied  them  according  to  the 
trusts  of  the  will ;  and  when  Henry  Firth, 
one  of  the  sons,  attained  the  age  oJ'  twenty- 
one  years,  and  applied  for  payment  of  hia 
share  of  the  stock,  the  plaintiff  and  defen- 
dant, after  takuig  counsel's  opinion,  as  to 
the  conatruction  of  tlie  will,  sold  out  the 
amount  of  his  one  fourth  share  of  the  re- 
aidue  of  the  stock,  after  deducting  the 
amount  of  the  legacies ;  and  on  that  occasion 
an  indenture  of  release  was  made  and  exe- 
cuted, between  Henry  Firth  t>f  the  one 
part,  and  Mr.  and  Mra.  Cocks  and  the  de- 
fendant of  the  otlier  part,  of  all  claims  in 
respect  of  Henry  Firth's  share  of  the  said 
residue,  under  the  testator's  will. 

An  application  was  made  to  the  defen- 
dant to  advance  a  part  of  the  share  of  the 
infant  plaintiff,  and  thi^t  the  defendant  re- 
fused to  accede  to,  and  thereupon  a  letter 
was  sent  to  him,  requesting  a  re-transfer  of 
the  fund  to  Mrs.  Cocks,  on  the  ground,  that 
he  (defendant)  was  only  an  agent  fOr  Mrs. 
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i'nvUn,  and  ili«  hill  was  filed  to  compel  tlie 

lllllinfrr. 

Till*  Mahtmi  op  the  Rolls  refused  the 
n|f|iltriiiifiM,  Mifh  roKtH  to  the  defendmt,  as 
III  ii^t'f  II  Nfihi'Mor  find  client,  ob^rvinfTi  that 
I  hi  ilrii  imIiiiii,  (Mi  h;ivinf{  (he  pro|io9al  made 
III  hull  (II  |icrmi(  his  name  to  he  ii^ed  wirh 
I  hi'  iiiiiiii'  III'  MrH.  (^K'lcs  received  a  copv  of 
ihi<  will  III  ihr  ii-htiiior,  whii-ji  lie  consider- 
■  •I  11.11  nil  III!  <>r  ilir  rxfciitrix,8uffir'jent  to 
.  .in>iiiiiii'  hiiiiiifitiittci';  nndanerwardsyViiih 
iIh  |iiUiiv  ••(  nil  till*  ji.'iri ion,  lie  continued 
III  .III  ill  ihi*  iHi'i-iilion  of  tlic  trusts  of  the 
Mtll,  iiliiili    i«iM   ^iiiiitlirr  iii't   Kuflficient  to 

I iiiiiiin  liiiii   II  (iiiNicf,  iind  to  shew  he 

iMi.  mil  iiiriily  nil  ii;.*.tMif,  niid   retnoveable 
Ml  ih.   ii|iiiiiii  III  ilir  )i.iitirii  interctited. 

.1/1    iit*,N,  i/i>ii«-.  «i  fi.,  lor  the  plaintiflTs. 
l/i     i\»ut',ito',  lnr  ihr  dcI'mdHnt. 


M    II       I 

liiU     IM       I 


nil  ha  !■■  Moni.ANn. 


'••■/ii   Ji'l    ilHil    I    I'l.  Ill 

II I ,1/.  .III.  1 1  Am  r  /•.•••H  wni/r  Ay  a  ioH' 

It,,,  I  .  /iM  ./i.  III.  h  Mifv  !•/' /«•««.  the  client 
.  Ill;,   ^1  ,//.>..  I. ,  II  ^fiM,  III/  lU'iOutitH'iil  be 

1  •/>  I  .  il   -  /     Mil  U    llillllill  /HUM* 

I  l.r  |.l.|iiiiiil  Williiiiii  IIm'^n  wnN  nasiK- 
II.  ..1  ilii  iMi.111  Mild  •lliM-i»  of 'rhoinas 
11..11, ,    MM  h I«  I  Ml.  Hitit  iliii  hdl  wan  filed 

II  ill  I  ill.   i.illiiiiiiiii  I  III  iiiiiitriMri*ii : 

II.'  i.iiImi  m|  1  hiiiiiii«  JiinMi'i*  ilic*d  in 
I.'  .•.■!  l/iiti  hiiiMm  hU  i^iMi  ««Iii('1i  ^vas 
li'l.  iii-iiti   .Hill  infiiiiid.  hn  riiiiNiiltfrahle 

M  1  liiiM  .,ni|  hiiiiilnihl  laliiliN,  III  llll»l  lof 
(•I  «>H||  I  liiiiiiHM  II  hill  mill  UN  ho  Hhoilhi 
Hiihi  I|Im  »ifii-  III  iiii'Hiv  IImii  vi'ni'"'  '  l'<* 
I*  iMid'iiii.  ktiii|.iiiilM  Nlnihiiiil,  wn*  rin- 
'hiviil  hy  ihii  liiiMiMi,  ,|H  till  h  iiHii|-|li\V.  ill 
hi>  iiiiiiiH|ii  iiiMii  III  i|,„  |iiii|iiii^.  JiiKliri* 
♦HIIIIImI    li«|.„|y   ,„„.  „„  ,|,„    1,1, h   „!'   Oiill- 

III  iMim 

Ih  iiii„  i)„„  ,1,,,,.    ,,^  h,.m,.,.n  ihii  ^^lh 

•I  A|.iil  innri.  h,,,!  ,|„.  |o,|,  „|  OoihIhm-, 
Juihiiiil  HdviihiiMl  hi  1,1,11  miviiHJ  .nniH 
•I  monfy,  m  mii'irNi.  (iiiiiiiiti,i,iiM  i„  |,|1  |„ 
hf  mini  of  till/.  |0#..)|.ir  whnhNrvoial 
iiniM  Jiisiirr  KAVr  hiH  niiln  nl'  haiiil. 
"n  the  Hih  of  Nnvrmhrr  IHOH,  Jumiif 


pwe  Moffkad  bis  bond  for  760/.,  this 
sum  hmg  compwed  of  the  611/.  10i.,ad- 
Taneed  before  bis  majority,  and  148^  lOi. 
adraneed  on  tbat  day. 

Between  tliis  time  and  the  1 0th  of  0^ 
tober  1811,  when  Jostiee  attained  tnetHj- 
foar,  Morlaod  made  several  further  ad- 
Tances :  and  from  time  to  tilne  bonds  were 
given  10  Mortand,  for  what  was  aseertusfd 
to  be  doe  to  him.  It  a)ipeared»  thit  is 
taking  an  accoont  from  time  to  time  of 
what  was  due  to  Morland,  interest  m 
calculated  upon  the  money  secured  bylbe 
bonds  which  had  been  previously  gifOi 
every  six  months  or  thereabouts. 

Soon  after  Justice  attained  tweptj-foor 
—viz.  in  October  1811,  he  coiktricted  to 
sell  one  of  the  freehold  estates  derised  to 
him,  for  abont  3, 1  OOl. ;  1 ,000/.  of  the  par^ 
chase-money  was  paid  on  the  SHtb  of  De- 
cember, and  received  by  Morland ;  but  the 
remainder  was  not  paid  till  some  limeaftei^ 
wards. 

On  the  S8th  of  December  1814,  dM 
balance  due  to  Morland  was  ascertaised 
to  he  3,401/.  9x.  Sti. :  all  the  former  boadi 
were  then  given  up,  and  Justice  executed 
another  bond  for  that  sum,  signing  alio  as 
agreement,  by  which  Morland  iru  n* 
powered  to  receive  wlat  remained  of  the 
purchase- money  for  the  estate  sold,  whidi 
he  did  on  the  28th  of  August  1815. 

From  iheSSih  of  December  1814,  Mor- 
land  continued  to  make  advances  as  befeifi 

On  the  2nd  of  May  1817,  the  balioea 
due  from  Justice  was  ascertained  to  be 
2,659/.  \5s.  9d.  From  this  time  no  BMnn 
money  was  advanced  till  1826,  when  aooe 
further  sums  were  lent. 

On  the  19th  of  February  1827,  ihe  b** 
lance  found  due  to  Morland  was  5,0O^^' 
9*.  ,*lrf.      It   appeared,  that  on  carry*^ 
forward  the  balance  due  on  the  2nd      ^ 
May  1817,  interest  was  added  to  iti'i 
culatod  thereon  two  years  forwatd,  up 
^nd  of  May   1819,  when  the  balance  « 
intoiultid  to  he  next  struck  ;  and  that  t 
hahinco  was   in  like  manner  struck  a 
carried  forward,  on  the  2nd  of  May  ev 
two  vt'ars,  down  to  the  final  settlement^ 
I  ho  iircount. 

>V  luMi  the  final  balance  of  5,003/.  9f.  9d^ 
wan  Hiiuck,  on  the  19ih  of  February  182]^ 
Juittior  exrruted  a  bond  of  the  same  datc^ 
to   Morland,  for  securing  that  sum,  anc^ 
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tgS9^  of  ail  hit  remaining  free- 
saaehold  property. 
I  Morland  brought  an  action  of 
igaintt  Justice,- for  the  recovery 
tgaged  prenaites,  and  obtained  a 
upon  whicli  execution  issued, 
ered  into,  poateasion. 
atter  part  of  this  year,  Justice 
ed  for  debt,  and  committed  to 
I  Bench  prison,  and,  taking  the 
;he  Insolvent  Debtors  Act,  was 
on  the  8th  of  February  1 830, 
lintiflT  was  appointed  assignee  of 
ind  effecta.  Whilst  Justice  was 
g*8  Bench,  Morland,  about  the 
muary  1 830,  put  up  and  sold 
•  tnortgi^ged  property  by  auc- 
10  purehaaes  were  not  completed, 
i4  eontinued  in  pouession. 
was  filed  against  Morland,  by 
!e*«^.  Justice,  the  insolvent,  to 
XNiot  taken  of  all  these  dealings 
stioDs  between  Justice  and  Mor- 
lat  the  defendant's  bills  of  costs 
iztd»  and  to  have  the  bond  and 
»f  1827  declared  void,  or  to  be 
;y  only  for  what  might  be  found 
iiw  the  accounts ;  and  that  the 
gCt  be  at  liberty  to  redeem  on 
r'whM  might  be  found  due,  &c. 


■■  t 


iSTUt  OP  THK  Rolls. — In  this 
?laiiitifi^  William  Hicks,  is  the 
'  the  ettate  and  effects  of  an  in- 
uned  Thomas  Justice.  The 
uatjoe  died  in  1789,  leaving  his 
inti  and  having  duly  made  and 
lis  wiHi  by  which  he  left  very 
ie  freehold  and  personal  estates, 
r  his  son. Thomas,  when  and  as 
attain  the  age  of  twenty- four 
le  trustees,  in  the  execution  of 
.employed  the  defendant,  Ben- 
lind,  as  their  attorney.  In  the 
r  Thomas  Justice  attained  his 
icy^ott^  years.  Previous  to  that 
U^  had  advanced  to  him  seve- 
i  aio|[i^y»  in  all  amounting  to 


»   T 


i^Jtutice  .had  attained  twenty- 
had  not  thereby  acquired  any 
ra^  his  propertyi  for  by  his 
lg(h«  Was  not  c^nsider^d  Ao  be 
|w4ii|y*fouc;  After  he  ha4  at- 
tfy^ne,  Morland  contiouod  to 


advance  him  money  till  he  was  twenty-four 
years  of  age,  which  happened  in  1811: 
measures  were  then  begun  to  be  taken  for 
satisfying  the  advances  which  Morland  had 
made ;  and  a  contract  was  entered  into  for 
the  sale  of  an  estate,  belonging  to  Justice, 
for  about  3,100/.;  and  on  the  28th  of  De* 
cember  1814,  Justice  executed  a  bond  to 
Morland,  for  the  sum  of  3,461/.  9«.  5</., 
which  was  said  to  be  the  amount  of  Jus- 
tice's debt ;  and  signed  at  the  same  time  an 
agreement,  giving  Morland  power  to  re- 
ceive the  purchase-money  for  the  estate, 
and  apply  it  in  discharge  of  the  3,461/. 
9s.  6d. 

In  the  period  between  1808  and  1811, 
different  aums  of  money  were  advanced  by 
Morland  to  Justice ;  aod  a  balance  seems  to 
have  been  struck  about  every  six  months, 
for  which  balance  Justice  gave  the  aecurity 
of  his  bond,  and  the  practice  in  giving  these 
bonds  was  to  include  the  amount  of  what 
had  been  before  advanced  to  Justice,  to- 
gether with  interest  at  5L  per.  cent. ;  and, 
therefore,  Morland  had  the  advantage  of 
converting  interest  into  principal  every 
time  the  balance  was  struck,  it  appears, 
that  the  contract  for  the  sale  of  the  estate 
was  not  immediately  completed,  but  1,000/. 
of  the  purohaae-money  was  paid,  and  re- 
ceived by  Morland,  on  the  28th  of  Decem- 
ber 1811  ;  and  the  necessities  of  Justice 
continuing,  between  this  latter  period  and 
August  1815,  when  the  remainder  of  the 
purchase-money  was  paid|  Morland  con- 
tinued to  make  advances. 

The  3,461/.  9$.  5d.^  which  was  secured 
to  Morland,.  by  the  bond  of  the  29th  of 
December  1814,  was  the  balance  that  re? 
mained  due  upon  all  the  bonds  which  had 
been  previously  given,  and  in  lieu  of  all 
which  bonds,  this  latter  bond  ivas  giveji, 
after  Morland  had  received  the.  \t(f.OfijL 
After  the  execution  of  this  bond,ji4oi;llind 
made  other  advances  to  Justice',  io^'fx  to 
the  year  1817  ',  on  the  2ndiof  jklay.,in.iMt 
year,  2,659/.  15*.  Od,,  was  toward  to  \k(tAe 
balance  due  to  Morland :  I  do  not  find. any 
more  advances  made  by  Morland  ,iiU  Ja- 
nuary 1926«  On  the  19th  of  February 
1 827,  the  balance  waa  5,003/.  9«.  Sd.    . 

On  looking  into  this  account,  it  appears 
that  between  1817  and  1826,  the  bonces 
were  mi^da  to  be  dMe  by  the  following  mode 
of  statement  :—fivery  two  years,  on  th^  2nd 
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of  May,  the  balance  ia  atnick,  and  to  that 
is  added  the  interest  calculated  upon  that 
balance  two  years  forward,  up  to  the  time 
when  the  next  balance  ia  struck  ;  and  those 
two  sums  (vise,  the  balance  and  interest,) 
form  a  new  principal,  on  which  the  calcu- 
lation of  interest  is  made,  when  the  time 
for  striking  the  next  balance  arrives. 

In  1827,  there  is  a  final  settlement  of 
the  account ;  the  balance  being  as  I  have 
said,  5,008/.  Ojt.  3d. ;  for  securing  this 
sum,  Justice  executed  to  Morland,  on  the 
19th  of  February  1887,  a  bond,  and  also  a 
mortgage  of  all  his  remaining  freehold  and 
leasehold  property.  In  1830,  Morland, 
caused  certain  of  the  premises  comprised 
in  the  mortgage  to  be  put  up  to  auction, 
and  they  were  knocked  down  to  pur- 
chasers at  9,000/.  and  upwards.  It  has 
happened,  that  these  purchases  have  not 
been  completed,  so  that  this  property  still 
forms  part  of  Morland's  security  for  what 
is  due  to  him. 

On  this  statement,  the  first  consideration 
is,  in  what  relation  do  these  parties  stand 
to  each  other  ?  It  has  been  argued,  that 
Morland  is  to  be  regarded  as  Justice's 
banker,  and  that  this  is  to  be  treated  as  a 
banking  account ;  but  it  is  not  very  analo- 
gous to  that,  which  consists  of  advances 
made  to  the  banker  by  his  customer.  It  is 
an  account,  either  as  between  principal  and 
agent,  or  solicitor  and  client;  I  think  the 
latter,  for  I  see  items  to  the  amount  of 
300/.,  which  can  only  be  referred  to  such 
a  relation ;  but  taking  the  relation  to  be 
this,  or  that  of  principal  and  agent,  the 
question  is,  what  is  the  rule  of  this  Court 
to  be  applied  in  the  present  ease  f 

Morland  advances  nearly  600/.  to  Jus- 
tice before  he  is  of  age ;  and  after  he  has 
attained  his  majority,  but  before  be  attains 
twenty-four,  he  continues  to  advance  to 
the  amount,  in  all,  of  .1,000/.  Measures 
are  then  taken  to  have  that  paid ;  those 
tneasurea  do  not,  at  the  time,  prove  suc- 
cessful, except  to  the  extent  of  1,000/.; 
and  when  the  purchase  of  the  estate  is 
completed,  the  balance  has  increased  to 
upwards  of  8,000/. ;  and  continues  to  in- 
crease down  to  the  year  1827,  when  it 
amounts  to  5,008/.  9s,  Sd, 

Now,  even  considering  that  there  might 
have  been  a  good  reason  for  making  ad- 
vances to  Justice  during  his  minority,  and 


for  continuing  them  till  he  was  twenty- 
four;  it  must  be  remembered,  that  Jus- 
tice was  wholly,  as  this  Court  will  con- 
sider it,  in  the  power  of  Morland,  and  that 
power  continued  in  a  great  degree  until 
the  final  settlement  in  1887.  And  I  am  of 
opinion,  that  I  should  depart  from  the 
established  rules  of  this  Court,  and  from 
that  cautious  jealousy  which  it  exereiaes 
over  transactions  between  solicitor  and 
client,  if  I  did  not  say,  that  in  this  case 
Morland  must  come  to  a  general  account. 

But,  stating  this,  the  matter  is  not  con- 
cluded, for  I  have  remarked,  that  between 
October  1808,  when  Justice  attained 
twenty-one,  and  October  1811,  when  he 
attained  twenty-four,  m  settlement  waa 
come  to  every  six  months,  when  intereat 
was  converted  into  principal ;  and,  there- 
fore, when  these  accounts  are  taken,  the 
Master  must  state  apecially  under  what 
circumsunces,  on  such  aettlementt  being 
made,  interest  was  converted  into  iwineipal, 
and  what  part  Justice  took  in  such  settle- 
ment ;  and  I  shall  direct  the  same  to  be 
done,  as  to  all  subsequent  settlementa  of 
accounts,  though  they  were  not  made  in 
the  same  manner. 

Twice  it  is  stated,  that  on  the  execution 
of  the  bond,  on  the  6ch  of  December  1814, 
he  delivered  up  all  the  securities  relating 
to  the  former  advances^  and  that  fact  has 
not  been  disputed ;  I  will  give  a  special 
direction  to  the  Master,  such  as  I  garie  in 
Morgan  V.  Lewist  that,  with  respect  to  the 
securities  prior  to  this  date,  they  are  to  be 
taken  as  having  been  given  up  to  Jnattce, 
without  any  evidence  of  this  fact. 


XBWMAN  e.  WALL. 


M.R.     > 
July  26.  > 

Power  of  AppwUnunL 

A  person  having  a  power  of  appomimeni^ 
by  deed  or  mil^  oner  two  tutne,  one  oftMek 
is  standing  in  her  own  name,  sells  thefitkdM 
standing  in  her  own  name^  and  pmrehtisee 
long  annuities  with  a  part  ofthttfmd^  and 
disposes  of  these  long  annuities  by  ker  will; 
but  makes  no  allusion  to  the  other  fund :  her 
will  contains  a  general  bequest  of  all  the  re* 
sidue  of  her  personal  estate: — Heidf  that 
this  bequest  is  an  execution  if  the  power. 
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By  ID  indentare  of  ■elilemt.tit,  bearing 
jita  the  19tb  of  Janituy  lAOd,  made  be- 
tween Hiniague  Hoihart  of  die  firtt  pHrt, 
AoHBird  of  tha  ie*»wlpBri,Tliamu  Bird 
of  iht  tfaird  pait,  •nd'-tniBteei-af  the  fDurih 
pwi;  Mig  ri«  aeitlnnHil  nade  in  ronwm- 
plauonodka  JDtended  marrisge  of  MontH- 
gK  Hptbui'  and  Adik  Bird,  kfter  reciting 
that  Thffna^  Bird  had  gi«ea  a  bond  la  Anne 
Bird,  d«ifl  tlia  17th  oC  Jaauar;  tlien  in- 
•taM,  coa^limed  for  ttie  payment  of  tlie 
mai  of  IfSQOf.  and  inteteiti  to  or  in  favour 
•f  Ajttt  KritM  tharein  meQU'oneil, — it  was 
Hiwiimilli  4»iAmaBinl  aiaigned  ilie  bond, 
■nd  die  iMwm  tttrnby  Mcured,  and  all  in- 
, tmat  iq .baeoma  fiam  for  the  eame,  to  hold 

:  to  tbcjmMf  Rod  lb*  urvivort  and  lur- 
Ti»w»oi[M>piit(lid>thee«eeuton,admini»tra- 
MWi.Kid aafigqaaf  the  HirTiTor,  upon  truit, 
from  apd  a^^tJks  apleiimisfetion  of  the  in- 
Mtdediqarmga^ferlimtagueHotliBin  for 
Am  Yih,  »aa,  afier  hit  deccue,  upon  trutt 

.b*  Aona  3ird  for  ba  life;  and  from  and 
a(k«r  iW.doceaae  of  the  survivor  of  them, 
the  mA  MoBtagite  Hotham  and  Anne  Bird, 
nsB.  caMwn  Iriikta  ibr  the  beitafit  of  th« 
caildifii  of  Uw  mviiage;  and  in  debult  of 
■HIM  of  tbe  aaid  marriage,  upon  trutt  that 
ifa»a^d  ifHtw^aid  tho  Hiirivon  and  lur- 
rifOf  oTlkM^Tud  iheoxccuiOTi,  adminis- 

■  Uffffn,  fodjMVSU  of  the  ■nr«ji4>r,  ahould 
.)ni^^aiKi  W  PQMMnd  of  and  intereited  in 
tfaoa^idjiiisipf  l.^OOfiatcrlinf;,  nd  ihe  in- 
ttnat  an4  nrpeeeda  thareof  to  become  due, 
frsB  tho^  lime  of  ike  fiulure  of  iaiue  ai 
ttotfuti^itnd  after  the  death  ofMontague 
^loiJl^ajaii  in  uuai.  and  to  and  for  the  use  of 
raeh  p^ffnimrpenaMi  and  to  and  ft^r 
iDch  catatc  and  eetatei,  in  tuch  iharea  and 
proportioBB)  and  br  inch  inlenta  and  pur- 
pow>,  and  mbject  (o  aueh  timitationi,  and 
iDiDchmantwraa  tbe  laid  Anne  Birdihould 
is  her  liMiiriej  b^UMff  or  wiil,  wbicji  he 
tbe  laid  Montague  Hothami  did  thereby 
empower  ber  to  "MkBfr' fd^  thB(~'^ui^K, 
notfritlia landing  her  tutcaded  coverture, 
give,  d^nte,  direct,  or  appoint  the  eame; 
lod  for  naiit  oi  in  ilefduU  of  such  gift,  do- 
me direction,  Qr  ^ppoiiiiQietit,  then  in  trust 
lor  I«(  I'uief  Sarah  Bird,  licr  executors, 
ad)«DistCBtoT»,and3Ea^n9,  for  ber  and  their 
own  u'le  fad  lienefi^,  an(i  (o  ami  ^or  10  other 
DK,  tni>t,  inleoi,  o|r  pmpoie  wlialaocTer, 
»n3  ihouM  asii^o  ani  uansfi'i;  the  same,  or 

SlW  ScilU,  [I.— ClIANC. 


the  funds  and  securities  on  wtiich  the  same 
shonht  be  invesieil  accord injily. 

The  marriage  wan  ■olemnised,  and  thortly 
afterwrarda  Montague  Hotham  died,  leaving 
Anne  Hothamhioi  surviving;  and  there  waa 
never  any  issue  of  the  marriage. 

A  sum  of  3,200/.,  3/.  per  cent,  cnnsoli- 
(lalcd  bank  annuities,  the  property  of  Anne 
Bird,  nas  also  settled,  by  the  same  deed, 
upon  the  same  trusts  as  the  bond  debt  of 
l.^OOf, ;  but,  in  consequence  of  the  death  of 
Montague  Hotham,  and  the  default  of  iuue 
of  ilie  marriage,  Mrs.  Hotham,  never  trans- 
ferred tliat  sum  into  the  names  of  the 
trustees  of  the  aettlement,  upon  the  trusts 
declared  ;  but  she  told  it  out  bftcr  the 
death  of  her  huahand,  and  applied  it  to  her 
own  uses,  and  treated  iliat,  and  also  the 
turn  of  l,S00t  dae  on  Thonut  Dird'a  bond, 
at  her  own  property, 

Thomas  Bird  died  in  1814,  witiiout 
having  fulfilled  the  condition  of  the  bond, 
and  after  his  death,  the  plaiuiitT  Wall,  who 
wai  his  executor,  proved  hia  will,  and  hL>- 
came  liable  for  the  sum  of  1,300^.  and  in- 
terest, amounting  ip  about  2,500^ 

Anne  Hotham  made  her  will  in  January 
1S15,  by  wliich,  af^er  directii^  tlie  pay- 
ment of  hei  debti  by  her  executor,  and 
after  giving  several  pecuniary  and  specific 
legBctea,  she  gave,  devised,  aiid  bequeathed 
to  Augustus  Hill  Bradshaw,  all  the  rest, 
residue,  and  remainder  of  hci  real  and  per- 
sonal estate  and  effects,  of  wliat  nature  or 
Ifind  soever,  in  poasession,  revertioHr  re- 
mainder, or  expectancy,  10  hold  to  liim,  (■■■ 
heirs,  executors,  administrators,  and  u- 
signs,  according  to  the  several  naiurei  und 
qualities  thereof,  subject  nevutlteleaa  to, 
and  charged  and  chargeable  with,  the  an- 
nuity, yearly  rent,  or  sum  of  200L(aBd  the 
legacy  and  fife  intereit  tfaerain  raentipned ; 
andshefurther  gave  to  her  sister  Sarah^ifd, 
and  her  assigns,  for  her  life,  the  uidpnayity, 
or  clear  yearly  rent  or  sum  of  ^0(1/.,  iiee 
from  all  deductions,  to  be  itaiung  and  pay- 
able out  of  tbe  rest,  residue,  and  remainder 
of  her  said  real  and  personal  estate,  and  to 
be  paid  quarterly  as  therein  raentioned  ; 
and  the  testatrix  gave  to  Mrs.  Graves  all 
the  long  annuitiea  then  standing  in  her 
own  name,  or  in  trust  for  her,  in  the  hank 
books,  and  she  directed  tlie  said  Augustus 
Hill  firadsliaw  to  pay  and  transft;r  ihu  same 
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accordingly ;  and,  subject  as  aforesaid,  she 
gave  all  the  rest,  residue,  and  rematndef  of 
her  real  and  personal  estate  and  effects,  to 
the  said  Augustus  Hill  Bradshaw,  his  heirs, 
executors,  administrators,  and  assigns,  in 
trust  for  the  testatrix's  aunt  Hands,  for 
her  life,  and  after  her  decease  she  gave  the 
same  residue  to  the  said  Augustus  Hill 
Bradshaw,  his  heirs,  executors,  administra- 
tors, and  assigns,  for  ever. 

The  testatrix  died  shortly  after  the  date 
of  her  will,  and  the  will  was  proved  by  Mr. 
Bradshaw. 

At  the  time  of  her  decease,  the  testatrix 
was  entitled  to  a  sum  of  78/.  lOt.,  long 
annuities,  standing  in  her  name,  which  was 
purchased  with  the  produce  of  the  8,S00/., 
which  she  had  sold  in  her  hfetime,  and  part 
of  which  she  had  applied  immediately  after- 
wards,  ha  the  purchase  of  a  sum  of  long 
annuities,  of  which  the  78/.  lOt.  was  a 
part. 

The  will  of  Mrs.  Hotham  contained  no 
allusion  to  the  power  of  appointment ;  and 
the  only  question  was,  whether  her  will  was 
an  execution  of  the  power  of  appointment 
over  the  1,300/.,  or  whether  that  power 
was  unexecuted :  in  which  case,  the  1,300/. 
would  be  undisposed  of,  and  would  go  to 
Sarah  Bird,  under  the  trusts  of  the  settle- 
ment. 

Mr^Pembertofif  for  Mr.  Bradshaw. — The 
question  here  is,  whether  Mr.  Bradshaw 
is  entitled  under  Mrs.  Hotham's  will,  to 
the  sum  of  1,800/.,  due  from  the  executors 
of  Mr.  Thonms  Bird,  on  his  bond ;  or  whe- 
ther that  sum  goes  to  Mrs.  Sarah  Bird, 
under  the  trusts  of  the  settlement,  as  undis- 
posed of,  for  want  of  an  appointment ;  Mrs. 
Hotham  has  disposed  of  the  8,200/.  as  her 
own,  which  was  settled  on  the  same  trusts, 
and  by  the  same  deed,  and  that  being  part 
of  the  fund  over  which  she  had  a  power  of 
appointment,  the  whole  subject  of  the 
power  will  be  included — Walker  v.  Mackey 
(1).  By  the  reference  to  the  Master,  it 
appears,  that  the  8,200/.  was  treated  by 
Mrs.  Hotham  as  being  at  her  own  absolute 
disposal,  and  that,  on  the  day  of  the  sale,  a 
sum  of  100/.  long  annuities,  was  purchased 
with  the  produce,  part  of  which  long  annui- 
ties the  testatrix  disposes  of  by  her  will,  and 


the  bequest  of  th^  781.  lOt.  long  annuities, 
part  of  that  100/.,  is  sufBcient^to  shew  an 
mtentiM  in- 4i^'fo^S3Mi^{s6  her  power.  If 
the  8,200/.  had  not  been  sold  out,  the  case 
would  have  been  more  dear ;  bvt  hex  inten- 
tion to  exercise  her  power  is  sufficiently 
manifest,  and  there  is  no  necessity  for  a  dis- 
tinct specification  of  the  property  in  such  a 
case. 

ATr.  Bickerstetht  for  Sarah  Bird. — ^The 
subject  of  the  power  was  the  sum  of  8,200/., 
and  the  bond  debt  of  1,800/. ;  the  8,200|. 
affords  no  rule  of  interpretation  here ;  thfa 
sum  was  standing  in  the  name  of  Mrs.  Ho* 
tham,  and  was  never  transferred  by  her  till 
afler  the  death  of  her  husband,  and  then 
she  destroyed  the  property,  and  dealt  with 
the  produce  as  her  own,  and  converted  part 
into  long  annuities,  and  sold  part,  and  at 
her  death  there  was  a  sum  of  long  annui- 
ties remaining  in  her  name,  which  she  dis- 
posed of,  not  as  part  of  the  property  subject 
to  the  power,  but  as  her  own  ;  the  8,200/. 
settled,  had  been  extinguished ;  and  the 
question  is,  whether  the  Court  will,  in  stich 
a  case,  impute  to  Mrs.  Hotham  an  intention 
to  make  a  disposition  of  the  money  due  on 
the  bond.  In  Walker  v.  Mackey,  part  of 
the  property,  the  subiect  of  the  power,  was 
disposed  of  by  the  will ;  but,  here,  it  is  not 
so ;  no  evidence  can  be  shewn  here  of  an 
intention  to  execute  the  power»  and  with- 
out such  intention,  and  without  any  refer- 
ence made  to  the  fund,  it  falls  within  the 
principle  of  the  cases  which  decide  that 
this  is  no  appointment. 

The  Master  of  the  RolIiS. — ^The  ques- 
tion here  is  merely,  whether  Mrs.  Hotham 
considered  the  1,800/.  as  her  own,  and  that 
she  had  a  right  to  dispose  of  it  by  her  will, 
and  intended  so  to  do.  It  is  admitted,  that 
if  the  other  fund  had  remained  unchanged, 
and  she  had  disposed  of  it,  that  would  have 
been  sufficient  to  shew  an  intention  to  dis- 
pose of  this  sum  also.  The  8,200/.  dfoes 
not  remain  in  specie,  but  on  die  day  ahfe' 
sold  it,  a  part  was  invested  in  long  annuities^ 
which  she  disposed  of  by  her  will ;  and  I 
have  no  doubt  she  considered  this  1,800/. 
as  her  own  also,  and  meant  to  dispose  of  it 
as  her  own. 


(1)  4  RasB.  76. 
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July 
Camiirmctmn  of  Warda — Lamful  Refrre* 


^Lawful  representatioet  of  A"  generally 
nuansnextof  kmof  A :  butoniheconsiructum 
gwen  to  these  ttords  by  a  codicil — Held^ 
to  tzUmd  to  all  ihe  descendants  including 

'Si"'  «""**"*"  ""^  gr'^-grand. 
chtUbreiu 

Richard  Hair  made  his  will,  dated  the 
24th  day  of  July  1817,  which  contained 
the  following  devises  and  bequests :  '*!  give, 
devise,  and  bequeath  all  my  freehold  landsy 
with  the  appurtenances,  situate,  lying  and 
being  in  the  parish  of  Torpenhow,  in  the 
county  of  Cumberland,  unto  Hannah,  the 
wife  of  John  Falcon,  to  hold  the  same  with 
their  appurtenances,  unto  tfie  said  Hannah, 
her  heira  and  assigns  for  ever,  subject  never- 
theless to^  and  by  me  charged  and  made 
cbaigeable  with  the  payment  of  the  legacy 
of  2501.  of  lawful  money  of  Great  Britain,  to 
the  lawful  representatives  of  Mary  Busliby, 
late  of  Mockerkin,  in  the  parish  of  Lowes- 
water.  in  the  county  of  Cumberland,  to  be 
equally  divided  amongst  them.     And  my 
will  and  meaning  is,  that  the  same  shall  be 
sn  interest  had  and  vested  in  them,  the 
said  lawful  representatives  of  the  said  Mary 
Bashby,  immediately  after  my  decease,  but 
to  be  paid,  and  payable,  without  interest,  at 
the  end  of  twelve  months  next  after  my 
decease.*'     And  after  making  several  other 
specific  devises  and  bequests,  the  testator 
disposed  of  the  residue  of  his  personal  es- 
ute  as  follows  :  "  And  lastly,  all  the  rest, 
residue,  and   remainder  of  my  personal 
eitate  whatsoever,  and  of  what  nature,  kind, 
or  quality  soever,  the  same  may  be,  and  not 
bereinbefore  effectually  given  and  disposed 
o(  after  payment  of  my  funeral  expenses, 
the  expense  of  proving  this  my  will,  and 
other  diargea  and  deductions  as  aforesaid, 
1  do  hereby  give  and  bequeath  the  same  to 
iheRev,  Edward  Nicholson,  clerk,  of  Abing- 
don aforesaid,  and  to  the  lawful  represen- 
titives  of  my  late   aunt   Sarah,   wife  of 
Thomas  Roper,  and  the  lawful  represen- 
titives  of  my  late  aunt  Bessy,  the  wife  of 
J(»epli  Sheffield." 

The  testator  made  a  codicil  to  his  will, 


dated  the  18th  of  August  1818,  which  con- 
tained the  following  words :  "  I  give  and 
bequeath  to  my  cousin  Mary  IJayton,  now 
living  witli  me,  the  further  sum  of  500/.,  in 
addition  to  what  I  have  given  her  in  my 
said  will,  as  one  of  the  lawful  representa- 
tives of  my  late  aunr,  Elizabeth,  otherwise 
Bessy,  the  wife  of  Joseph  Sheffield/* 

After  the  testator's  death,  the  will  and 
codicil  were  proved  ;  and  afler  paying  tlie 
expenses  and  legacies,  there  remained  in 
the  hands  of  the  plaintiff,  the  executor  of 
the  will,  a  surplus  distributable  by  way  of 
residue,  amongst  Edward  Nicholson  and 
the  lawful  representatives  of  Jane,  the  wife 
of  Thomas  Roper,  and  the  lawful  repre- 
sentatives of  Bessy,  the  wife  o£  Joseph 
Sheffield. 

Both  Mrs.  Roper  and  Mrs.  Sheffield 
died  before  the  testator. 

The  bill  was  filed  by  the  plaintiff,  the 
executor  of  the  testator,  to  have  the  rights 
and  interests  of  the  parties  claiming  under 
the  residuary  clause  in  the  will,  settled  by 
the  Court ;  and  on  the  hearing  of  the  cause, 
a  reference  was  ordered  to  the  Master,  to 
inquire  who  were  the  personal  represents- 
tivcs  of  Mrs.  Roper  and  Mrs.  Sheffield,  at 
the  testator's  death — and  what  descendants 
of  Mrs.  Roper  and  Mrs.  Sheffield  wereliving 
at  that  time — and  who  were  then  the  next 
of  kin  of  Mrs.  Roper  and  Mrs.  Sheffield. 

The  Master,  by  his  report,  found  that 
there  were  living,  at  the  testator's  deadi, 
six  persons,  all  defendants  to  the  bill,  grand- 
children of  Mrs.  Roper,  and  seven  other 
persons,  great-grandchildren  of  Mrs.  Roper, 
some  of  which  last  class  were  tlie  children 
of  Mrs.  Roper's  grandchildren,  living  at 
the  testator's  death. 

The  Master  further  found,  that  the  de- 
scendants of  Mrs.  Sheffield,  living  at  the 
testator's  decease,  consisted  of  children, 
grandchildren  and  great  grandchildren.  It 
appeared  by  the  Master's  report,  that  Han- 
nah Hayton,  the  mother  of  Mary  Hayton, 
named  in  the  testator's  codicil  as  one  of  the 
lawful  representatives  of  Mrs.  Sheffield, 
was  living  at  the  testator's  death,  and  was 
one  of  the  children  of  Mrs.  Sheffield. 

It  was  contended,  on  behalf  of  Edward 
Nicholson,  that  the  residue  should  be  di- 
vided into  three  parts,  and  that  one-tliird 
should  belong  to  Edward  Nicholson,  one- 
third    to  Mrs.    Roper's    reprcseutatives. 
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and  one-third  to  Mrs.  Sheffield's  repre* 
sentatiTes. 

But  the  Master  of  the  Rolls  said,  he 
could  find  no  such  intention  expressed  in  the 
will;  the  persons  entitled  to  the  residuei 
must  take  per  capita. 

The  next  question  was,  who  took  under 
the  description  of  *' lawful  representatives"  t 
and  it  was  contended  that  the  next  of  kin 
would  take  ;  but  it  was  observed  that  this 
could  not  be  the  intention,  for  Mary  Haj« 
ton,  one  of  the  grandchildren  of  Mrs,  Shef- 
field, whom  the  testator  named  in  tlie  codicil 
as  one  of  the  lawful  representatives  of  Mrs. 
Sheffield,  was  not  one  of  her  next  of  kin, 
at  the  date  of  the  codicil,  nor  at  .the  tes- 
tator's death,  for  her  mother  was  living 
when  both  those  events  happened ;  and  the 
same  reason  existed  against  the  construc- 
tion contended  for,  that,  by  the  words 
"  lawful  representatives,"  executors  or  ad- 
ministrators were  intended.  The  only  other 
meaning  must  be,  descendants ;  and  then 
the  question  arose,  whether  descendants 
should  be  limited  to  grandchildren,  whom 
the  testator  evidently  shewed  his  intention 
to  include,  or  great-grandchildren  also. 

The  Master  of  the  Rolls. — By  "  law- 
ful representatives,"  generally  is  meant  those 
wIk)  would  take  by  the  law,  in  case  there 
were  no  other  disposition  made ;  but  the 
clfiuse  of  the  codicil  negatives  that  meaning. 
Were  it  not  for  that  codicil,  the  next  of  kin 
would  take ;  but  the  expression  used  there, 
puts  a  difficulty  in  the  way  of  that  construc- 
tion, and  the  only  other  construction  which 
the  words  can  bear,  is  descendants,  and  that 
witliout  limitation. 

Let  it  be  declared,  that  the  testator, 
by  the  words  in  hi»  will,  "  lawful  repre- 
sentatives," intended  the  descendants  of  his 
aunts,  Mrs.  Roper  and  Mrs.  Sheffield ;  and 
that  tlie  children,  and  grandchildren,  and 
great-grandchildren  of  the  aunts,  living  at 
the  testator's  death,  are  entitled  to  the  re- 
sidue of  his  personal  estate  in  equal  shares 
per  capita* 
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Bequest — Heirs* 

A  giJtofeumsofiU)chtolegatie8**ortkeir 
heirs,  respectidely"  is  goody  though  any  of  the 
legatees  should  die  in  the  testator's  Itfeiime. 
And,  semble,  their  next  oflun  mil  take. 

A  residuary  bequest  to  the  testator's  tmo 
sisters f  one-half  to  one  and  one-half  to  the 
other,  *'  and,  on  their  deaths  respecttvelft  to 
their  heirs ;" — Held,  tJuit  this  bequest  createe 
a  succession,  so  that,  in  case  of  the  death 
rf  either,  the  next  of  kin  will  take^  the  pro- 
perty being  personal, 

"  Heirs,"  in  equity,  is  construed  aeeordmg 
to  the  nature  of  the  subject  to  wUck  the  wound 
has  reference, 

William  Stone,  by  his  will,  dated  the 
1 8th  day  of  August  1 829,  after  directing 
the  payment  of  his  debts,  funeral  and 
testamentary  expenses,  as  therein  men- 
tioned, gave  and  bequeathed  as  follows* 
viz. — *'  I  give  and  bequeath  to  the  chil- 
dren of  my  sister,  the  late  Elisabeth  Wall* 
or  to  their  heirs,  the  following  sums,  vested 
in  the  navy  4/.  per  cent,  public  funds,  that 
is  to  say,  to  Lavender  Wall,  100/.,  Edvrard 
Wall,  200/.,  William  Wall,  200L,  Sarah 
Thornley,  her  eldest  daughter,  2002.  Char« 
lotte  Brown,  her  youngest  daughter,  ftWL 
Edward  Wall,  her  grandson,  being  the  son 
of  her  son  Charles,  100^,  amounting  in  the 
whole  to  1,000/.  stock.  I  give  and  be- 
queath unto  the  relatives  of  my  late  la- 
mented wife,  hereafter  named,  the  following 
sums,  vested  in  the  said  stock,  or  to  their 
heirs  respectively" — here  followed  the 
names  of  various  persons  and  the  amount 
of  their  legacies  ;  and  then  the  will  woat  cm 
•»*'  All  the  remainder  of  my  property,  of 
whatsoever  description,  in  the  public  funds^ 
arrears  of  pay,  half-pay  and  allowance,  and 
whatsoever  effects  I  may  die  possessed  o( 
after  payment  of  all  .bequests  and  debts 
hereinbefore  or  hereinaAer  mentioned^  I 
give  and  bequeath  in  equal  shares  to  each 
of  my  dear  sisters,  viz. — to  my  very  dear 
sister  Mary  Stewart,  of  Erpingham,  in  the 
county  of  Norfolk,  one  half,  and  to  my 
sister  Sarah  Gittings,  living  near  St.  Mar- 
tin's gate,  Norwich,  the  other  half  of  the 
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taid  property,  and,  upon  their  deaths  re- 
spectively, to  their  heirs."  And  the  testis 
tor  appointed  Colonel  M'Dermott  and  cer- 
tain other  of  the  defendants  his  executors. 

Sarah  Gittings,  a  sister  of  the  testator, 
and  one  of  the  residuary  legatees  named  in 
his  will,  died  in  the  lifetime  of  the  testator, 
leaving  the  jplaintiff,  Charles  Gittings,  her 
only  SOB  and  heir-at-law,  and  sole  next  of 
kin,  her  surviving. 

Mwrj  Stewart,  the  other  sister,  and  co- 
naidttary  legatee* also  died  in  his  lifetime. 

The  bill  was  filed  by  the  plaintiff  to 
have  the  righta  of  the  parties  ascertained ; 
and  daima  were  made  by  the  heirs  of  some 
ofihe  specific  legatees,  who  had  died  during 
the  testator's  life,  who  insisted  thst  they 
were  entitled  to  the  legacies  by  way  of 
oibstitutiaii.  under  the  gifts  to  the  legatees 
or  their  heirs. 

Mr.  BickerMieiht  for  the  plaintiff,  stated 
the  case,  and  that  all  the  debts  and  ex- 
penses and  legacies  had  been  paid,  except 
those  daimed  by  the  heirs  of  the  specific 
legatees,  and«  as  to  that  point,  submitted, 
tlttt  the  legadea  were  lapsed  by  the  death 
of  the  legatees  before  the  testator. 

The  Masttebov  TBS  Rolls  decided,  that 
the  kgaciea  were  not  lapsed,  but  that  the 
gift  was  by  way  of  substitution  to  them  or 
tkeir  heirs ;  and  that,  as  to  the  question 
who  dumld  take,  whether  the  heirs-at-law 
ornextof  kin,  that  all  the  next  of  kin  of 
the  parties  must  be  brought  before  the 
Csmt  before  that  could  be  decided. 


Mr,  BiekersUik,  for  the  plaintiff,  as  to  the 
residnsry  bequest  to  the  testator's  two  sis- 
ters equally,  and,  upon  their  deaths  respec- 
tirely,  to  their  heirs,  insisted,  that,  taking 
this  daose  in  connexion  with  the  former 
dsnseof  the  will,  it  was  hardly  possible  not 
to  see  the  dear  intention  of  the  testator  to 
make  provision  for  the  event  of  the  death 
of  the  sisters  in  his  lifetime. 

Mr.  Pemberton  and  Mr.  Stwtri,  for  some 
of  the  other  parties  interested. — The  be- 
quest gives  the  sisters  an  absolute  interest. 
k  bequest  to  a  person  and  his  heirs  must 
pass  die  absolute  interest  to  that  person  : 
s  bequest  to  one  and  the  heirs  of  his  body, 
b« that effict-— /SoluMoa  v.  Fttzherheri  (1). 

(!)  SBro.  C.C.  127. 


If  die  true  construction  is,  that  the  words 
pass  the  absolute  interest,  then  the  bequest 
must  have  lapsed.  ■  In  Brittan  v.  Twining 
(2),  after  the  gift  to  the  legatee,  the  words 
used  were—"  And,  after  his  decease,  to 
the  heir  male  of  his  body  for  life,"  and 
there  the  legatee  was  held  to  take  absolutely. 

Mr.  Btchardx.— The  word  **  heirs"  is 
used  in  a  different  manner  in  this  part  of 
the  will  and  in  the  other  parts.  There 
can  be  no  substitution  intended  here,  be- 
cause the  word  used  is  "  and  "  and  not 
**  or."  In  Ttdnfell  v.  Ariel  (S)  there  were 
bequests  of  money  to  be  paid  to  the  lega- 
tees at  the  end  of  one  year  next  after  the 
testator's  decease,  "  or  to  the  several  and 
respective  heirs ;"  and  it  was  held,  that  the 
legocy  of  one  of  the  legatees,  who  died  in 
the  testator's  lifetime,  lapsed. 

The  Master  ov  the  Rolls.— That  case 
turned  on  the  direction  for  payment  one 
year  after  the  testator's  decease. 

Mr.  Richards. — That  is  so ;  but  the  prin- 
dple  there  applies  eqnallv  to  this  case ;  and 
the  authorities  there  cited  shew  the  bearing 
of  the  cases  to  enlarge  the  gift. 

Mr.  Cooper,  in  support  of  the  right  of 
the  next  of  kin  of  the  legatees  in  preference 
to  the  heirs,  dted  Faux  v.  Henderaon  (4). 

Mr.  Simpkinson,  for  the  heir-at-law  of 
one  of  the  deceased  legatees. — The  rule  in 
Sliellifs  cate  has  no  application  here ;  the 
manifest  intention  of  the  testator  is  to  give 
life  estates  to  the  parents  and  a  distinct 
gift  to  their  heirs,  as  in  Mountsey  v.  Blamirg 

Mr.  Bickrrstethf  in  reply,  cited  Corbyn 
V.  French  (6). 

The  Master  of  the  Rolls. — The  will 
speaks  at  the  death  of  the  testator,  unless 
a  contrary  intention  appears.  When  lega- 
cies are  given  *'  to  children  or  their  heirs," 
it  must  mean  to  speak  of  the  situation  of 
the  parties  at  the  death  of  the  testator,  and 
that  the  representatives  of  the  children,  if 
the  children  are  not  living,  will  take  in 
thoir  stead  ;  and  this  case  is  extremely 
different  from  the  cases  where  the  word 
"  and"  is  used. 

(9)  3  Mer.  17fi. 

(:))  3  MaJd.  403. 

U)  I  Jhc.  &  Walk.  r>6a,  II. 

(.') )  4  Kuss.  :m4. 

(6)  4  Vts.  118. 
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As  to  the  otber  potnt,  the  question  is, 
whether,  by  the  words  used,  any  successron 
was  intendedp  or  whether  no  succession  was 
intended. 

It  is  impossible  not  to  see  the  plain  in* 
tention  of  the  testator  to  hare  been,  that 
there  should  be  a  succession  after  the 
death  of  his  sisters,  and  that  he  did  not 
intend  that  the  interest  which  he  saTe  to 
his  sisters  should  exhaust  the  whole  pro- 
perty. The  words  used  after  the  gin  of 
the  residue  of  his  property  to  each  of  his 
dear  sisters  equally,  one-half  to  one  and 
one-half  to  the  other,  are — '*  and  upon 
their  deaths  respectively  to  their  heirs." 
What  does  that  mean  ?  It  must  mean,  that 
the  sisters  are  to  take  the  whole  property, 
but  that,  on  their  deaths,  the  property 
should  descend  to  their  heirs. 

I  am  of  opinion,  that  this  gift  does  not 
lapse,  but  that  the  succession  goes  to  those 
who  would  have  taken  under  the  bequest 
by  those  words  of  description,  in  case  the 
tenants  for  life  had  been  living  at  the  tes- 
tator's death.  The  word  *'  heirs'*  receives 
a  construction  in  this  court  according  to 
the  nature  of  the  property  to  which  the 
gift  has  reference,  and  those  who  would 
come  into  the  succession  of  this  property 
are  the  next  of  kin.  In  Mountsey  r,  BUnnire 
the  word  "  heir"  was  held  to  be  a  word  of 
description,  and  not  of  succession. 


This  judgment  was  appealed  from  to  the 
Lord  Cliancellor,  and  the  appeal  came  on 
before  him  in  May  1834,  upon  which  occa- 
sion, after  hearing  the  counsel  for  the  ap- 
pellants, his  Lordship  stopped  the  counsel 
for  the  respondents,  and,  on  the  2Snd  of 
May,  his  Lordship  gave  judgment. 

The  Lord  Chancellor  concurred  with 
the  opinion  expressed  by  the  Master  of  the 
Rolls,  as  to  the  first  point,  without  hesita- 
tion :  and  as  to  the  second  also,  which, 
although  it  was  not  so  clear  upon  the 
words  themselves,  was  rendered  suffi- 
ciently intelligible  to  justify  the  Court  in 
giving  effect  to  it,  governed  as  it  was  by 
the  words,  and  in  the  bequest  of  the  parti- 
cular legacies.  The  words  in  the  first 
bequest  were,  to  the  legatees  "  or"  their 
Iicirs ;  in  the  second,  it  was  to  the  legatees. 


"  and,  upon  their  deaths,  respectively,  to 
their  heirs.'''    No  case  could   be  fonad 
exactly  in  point,  but  there  was  the  autho- 
rity of  several  dwjLa  which  i  favoured  the 
construction  the  Master  of  the  Rolls  had 
put  upon  the  words.     His  Lordship  re- 
ferred to  the  cases  ofHoRomay  v.  HolUmay 
(7),  Vaux  v.  Henderson^  Cforbyn  v.  Prenek^ 
and  Tidwell  v.  Ariel;  in  the  latter  of  wfaicli 
cases  the  Vice  Chancellor  had  put  a  sup-' 
posed  case  which  was  exactly  the  ease  ndvr 
before  the  Court.     These  cases  fully  esta^ 
blished  the  position  that  there  was  no  lapse 
as  to  the  particular  legacies.   If  the  words 
of  the  second  bequest  had  stood  alone,  he 
should  have  come  to  a  different  conclusion 
as  to  that  bequest.     The  force  of  the  word 
**  or"  was  much  greater,  and  had  a  more 
direct  influence  in  favour  of  the  subtticu^ 
tion  of  the  representatives  of  parties  dyiiiff 
in  the  testator's  lifetime,  than  the  word 
"  and."    The  latter  word  would  rather 
lead  to  the  conclusion  that  the  testator 
meant  to  give  life  estates  to  his  sisters^ 
but  that  the  whole  tenour  of  the  will  was 
against  such  a  construction.    The  other 
provisions  of  the  will  shewed  that  he  in- 
tended to  guard  against  a  lapse,  and  it 
would  be  wholly  inconsistent  with  the  efiect 
of  those  provisions,  to  hold  that  he  intend- 
ed the  residue  to  lapse,  and  thereby  to  go 
among  the  parties  for  whom  he  had  other- 
wise provided.     No  decision  had  yet  esta- 
blished that  the  words  '*  upon  their  deatha" 
were  equivalent  to  "  if  they  shall  die  be- 
fore me,"  and  his  Lordship  did  not  mean 
by  his  present  judgment  to  lay  it  down  as 
a  rule  that  they  were  so.     His  opinion 
rested  not  upon  the  words  taken  by  them- 
selves, but  upon  the  context  of  the  whole 
will,  and  the  intention  of  the  testator  whidi 
was  so  expressed.     The  true  construction 
of  the  first  bequest  was  such  as  to  prevent 
a  lapse,  and  from  that  construction  arose 
an  inference  strong  enough  to  prevent  it ' 
as  to  the  residuary  bequest 
The  appeal  was 

Ditmissedf  mih  costs* 

(7)  5  Ves,  399. 
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BEVBOW  V.  TOWM0BirP« 


M.R. 

June  8. 
Julys. 

Parei  EMewce  —  Resulting  Tnui  — 
Mortgage  DeU^Staiute  of  Frauds. 

if.  laU  saametj  am  mortgage  of  coppkoU 
ftoper^t  andt  6jf  the  direction  of  A^  the 
wtarigage  money  mas  expressed  to  be  paid  by 
B,  the  brother  ^  A;  and  the  covenant  to  utr- 
reader  mas  with  B^  and  A,  was  no  party  to 
the  deed;  and  A^  when  he  handed  over  the 
wonejft  toU  the  mortgagor  thai  he  intended 
the  wumey  to  he  B*s;  and  again^  when  he 
received  tkefrst  half-year's  iaterestt  he  said 
ke  shoald  receive  the  interest  for  Ufe^  but  the 
principal  mas  to  go  to  B : — Held,  that  upon 
A's  death  the  principal  belonged  to  B; — 
held  alsOf  that  a  resulting  trust  under  the 
Statute  ofFravds  may  be  rebutted  as  to  part 
oslji ; — and  held  also,  that  a  mortgage  debt 
it  wot  an  interest  in  land  under  that  statute, 

William   Towniend,  since  deceased,  on 
the  lich  of  April  ISaiJent  the  sum  of 
2,0OOiL  to  the  trustees  of  a  chapel  called 
Whitfield's  Cbapel«   in  Tottenham-court- 
raid,  in  the  county  of  Middlesex,  upon  the 
Mcority  of  a  mortgage  of  the  chapel,  but 
although  the  2,000/.  was  lent  by  William 
Townsend  out  of  hia  own  money,  yet  he 
directed  the  mortgage,  and  the  other  secu- 
rides  fiir  the  same,  to  be  made  out  and  taken 
m  the  name  of  Job  Townsend,  the  defen- 
dant, who  waa  a  brother  of  William  Town- 
Mod;  and  by  an  indenture  dated  the  14th 
of  April  1831,  and  made  between  the  trus- 
tees of  the  chapel  of  the  one  part,  and  Job 
Townaeiui  of  the  other  part,  after  reciting 
that  the  trustees  having  occasion  for  the 
mm  of  2,000/.  had  requested  Job  Town- 
send  to  lend  and  advance  the  same,  and  that 
he  had  agreed  so  to  do  upon  having  the 
repayment  thereof,  with  interest,  secured  in 
manner    therein  mentioned, — it  was  wit- 
nessed, that,  in  consideration   of  2,000/. 
therein  stated  to  be  paid  by  Job  Townsend 
to  the  trustees,  the  trustees  covenanted  with 
Job  Townsend  to  surrender  the  chapel  to 
the  use  of  Job  Townsend,  his  heirs  and  as- 
iigns  for  ever,  subject  to  a  proviso  or  con- 
dition, to  be  contained  in  such  surrender,  for 
redemption  of  the  premises  on  payment  by 
Ae  trustees,  their  heirs,  executors,  or  ad- 
ministrators, to  Job  Townsend,  his  execu- 


tors, administrators,  or  assigns,  of  the  2,000/. 
and  interest* 

And  at  a  court  held  in  and  for  the  manor 
of  Tottenham,  on  the  same  day,  a  surrender 
was  made  accordingly,  to  the  use  of  Job 
Townsend  and  his  heirs. 

Job  Townsend  was  never  admitted  tenant 
of  the  premises  under  the  mortgage  surren- 
der thereof,  nor  was  he  in  any  manner  a 
party  to  the  securities,  except  by  his  name 
being  used  therein  by  William  Townsend, 
and  his  name  was  inserted  in  the  securities 
without  his  previous  knowledge  or  consent ; 
and  William  Townsend,  upon  making  the 
advance  of  the  2,000/.,  made  the  following 
entry  in  an  account- book  kept  by  him  : — 
"  Tottenham-court  Chapel.  Lent  on  mort- 
gage at  5/.  per  cent.,  1831,  April  1 4, 2,000/." 
And  in  the  month  of  October  1831,  when 
he  received  the  sum  of  ^0/.,  being  the  first 
half-year's  interest  which  had  then  become 
due  on  the  2,000/.,  from  Martin  Pryor,one 
of  the  trustees  of  the  chapel,  he  made  an- 
other entry  in  the  same  ledger  to  the  fol- 
lowing effect—**  1831,  October  1824,  cash 
from  Mr.  Pryor,  interest  to  14th  October, 
50/." 

It  further  appeared  that  William  Town- 
send,  on  the  occasion  of  lending  the  2,000/., 
directed  that  the  securities  should  be  taken 
in  the  name  of  the  defendant,  saying  that  he 
did  not  want  trustees,  and  would  put  the 
money  in  (he  name  of  his  brother  Job,  as  he 
intended  it  for  him ;  and  when  the  first 
half-year's  interest  on  the  mortgage  was 
paid  to  William  Townsend  by  Mr.  Pryor, 
he  observed  that  he  should  receive  the  in- 
terest, but  that  the  principal  money  was 
Job's. 

The  question  in  the  cause  was,  whether 
the  plaintiffs,  executors  of  William  Town- 
send,  were  entitled  to  this  2,000/.  at  the 
testator's  death,  or  whether  it  belonged  to 
Job  Townsend. 

Mr,  Ching,  for  the  plaintiffs,  stated  the 
case,  and  claimed  this  2,000/.  on  behalf  of 
the  residuary  legatees  under  the  testator's 
will ;  no  mention  was  made  of  this  sum  in 
the  will,  and  it  is  only  through  the  trustee 
of  the  chapel,  that  any  notice  of  this  alleged 
trust  is  given ;  Job  Townsend  was  not 
aware  of  his  name  having  been  used.  The 
plaintiffs  have  no  interest ;  the  question  is 
between  the  defendants. 

Mr*  Pemberlonf  for  the  next  of  kin,  con- 
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tended*  that  the  resulting  trust  at  law,  in 
favour  of  William  Townsend,  wIm>  adranced 
the  money,  must  b^  rebutted  altogether  or 
not  at  all ;  that  it  could  not  be  rebutted  in 
part  by  parol,  because  of  the  Statute  of 
Frauds,  which  enacts,  that  all  declarations 
of  trust  or  confidence  in  lands,  except  by 
writii^,  signed  by  the  party  capable  of  de- 
daring  the  same,  shall  btf  void. 

Mr.  Bickersteth  and  Af r.  Parker^  for  Job 
Townsend,  contended,  that  this  was  not  a 
declaration  inconsistent  with  the  deed,  but 
consistent  with  it ;  and  as  it  bad  not  been 
revoked,  it  would  be  valid. 

The  Mastxb.  of  the  Rolls  expressed 
his  opinion,  that  a  resulting  trust  might  be 
rebutted  in  part  by  parol,  notwitlistanding 
the  statute;  and  on  the  8th  of  July  he  gave 
the  following  judgment  :-<- 

In  this  case  the  testator,  William  Town- 
send,  lent  a  sum  of  2,000^  to  the  trustees  of 
Tottenham-court  Chapel,  and  took  a  secu- 
rity, in  the  nature  of  a  mortgage,  for  its  re- 
payment, and,  as  the  chapel  was  copyhold 
property,  the  security  was  nuide  by  a  deed  of 
covenant,  to  surrender  the  chapel  to  the  use 
of  the  mortgagee.  The  testator  directed  this 
deed  of  covenant  to  the  made,  not  in  his 
own  name,  but  in  the  name  of  his  brother, 
Job  Townsend,  just  as  if  the  brother  had 
advanced  the  money ;  and  a  surrender  was 
made  the  same  day  of  the  property  to  the 
use  of  Job  Townsend,  by  the  trustees  of 
the  chapel ;  and,  the  testator  at  that  time 
declared  to  the  trustee  of  the  chapel,  to 
whom  the  money  was  paid,  that  he  used 
the  name  of  Job  Townaend,  and  intended 
the  money  to  be  his ;  and  when  the  first 
half-year's  interest  became  due,  the  same 
trustee  brought  it  to  him ;  and  he  then  de- 
clared, that  he  would  receive  the  interest, 
but  that  the  principal  should  belong  to  his 


brother.  The  question  which  now  comes 
for  decision  is,  whether  the  2,000/.,  upon 
the  death  of  William  Townsend,  became 
the  property  of  his  brother  Job,  or  of  his 
executors,  in  trust  for  the  persons  entitled 
under  the  will.  It  has  been  argued  against 
the  claim  of  the  defendant.  Job  Townsend, 
that  this  is  a  resulting  trust  tmder  tlie  Sta- 
tute of  Frauds ;  and  that,  to  rebut  the  re- 
sulting trust  by  parol,  the  parol  declaration 
must  be  commensurate  and  co-extensive 
with  the  legal  interest  under  the  deed ;  and 
that  the  whole  trust  must  be  rebuttetdy  or 
none  of  it  can  be  rebutted.  On  this  point 
I  desired  to  have  an  opportunity  to  look 
into  the  authorities,  and  I  have  foimd  two 
cases,  in  which  the  point  is  raised ;  one  is 
the  case  of  Lioyd  v.  SpiUet  (1),  and  the 
other.  Lane  v.  Dighton  (2).  In  both  these 
cases  it  was  held,  that  a  resulting  trust 
might  be  rebutted  by  parol  declaration,  nos 
commensurate  with  the  legal  effect  of  the 
instrument  by  which  the  resulting  trust 
was  created.  In  the  case  in  Alkym^  a  trust 
was  rebutted  as  to  a  part  of  the  land,  and 
not  as  to  the  whole ;  and  if  this  has  been 
done,  there  is  no  reason  ,why  the  saiaerthibff 
should  not  be  done  as  te  any  interest  m. 
land,  for  so  the  interest  of  money  seeored 
on  land,  must,  in  that  view,  be  considtiw 
ed ;  and,  therefore,  if  this  were  a  caae  mider 
the  Statute  of  Frauds,  I  should  decide  in 
conformity  with  Lord  Hardwicke's  deciaknb 
But  this  is  not  a  resulting  .trust  trader  die- 
Statute  of  Frauds,  but  only  a  mortgage 
debt,  and  in  the  nature  of  peraonai  estat% 
and  not  an  interest  m  lands  otr  tenements* 
Declare  the  brother  entitled  tothe  £»OOOJL| 
and  all  the  interest  due  since  the  testator^a 
death. 


(1)  t  Atk.148. 
{t)  Amkl.  409. 
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■MALL  AND  OTHERS  V, 
JOHN  AND  PHOEBE  ATT- 
WOOD  AND  ANOTHER. 


Parties — Agents  —  Partnership — Vendor 
and  Purchaser — Fraudulent  misrepresent  a- 
Am — Rescindment  of  Contract ,  in  conse- 
funee — Effect  of  such  rescindment — InjunC' 
on. 

Where  m  contract  is  entered  into  by  a  per^ 

Ml  as  agent  for  another ,  and  a  suit  is  insti' 

Med  respecting  that  contract,  those  persons 

»fco  are  interested  in  the  question  must,  in  a 

coir<  of  equity,  be  parties  to  the  record. 

Where  the  parties  plaintiffs  to  a  suit  are 
^^wnerous  as  to  render  it  inconvenient  or 
^practicable  that  they  should  be  parties  to 
^  record,  if  they  have  all  one  common 
w'fw/,  a  few  may  sue,  on  behalf  of  them- 
Klcei  aud  of  all  the  other  members  of  the 
*^iation. 

Tkui,  n-here  a  contract  Iiad  been  ei- 
M  into  by  three  persons,  partners  of  a 
P^  not  in  their  partnership  character,  or 
"I  repretenting  tlie  firm,  but  in  their  indi- 
^l  and  personal  characters,  and  whom 
^  Ffiirfor  refuted  to  treat  with  as,  (but 
»w  nere  in  fact,)  agents  for  the  com* 
P«5  '--Held,  that  a  bill  filed  to  rescind 
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tuck  contract  was  properly  filed  in  the 
names  of  such  agents,  and  the  otlier  part" 
ners : — Held,  alsOf  that  a  bill  filed  to  rtf* 
scind  such  contract  might  be  filed  by  fifteen 
persons f  part  of  the  partnership  firm,  consiit* 
ing  of  five  hundred  and  seventy^one  partners, 
on  behalf  of  themselves  and  the  remaining 
parties,  they  all  having  one  common  interest 
in  the  rescinding  of  such  contract : — Heid, 
also,  that  such  contract,  the  same  being  a  cou' 
tract  for  the  sale  of  certain  iron  mines,  should 
be  rescinded,  on  the  ground  of  fraudulent  mis* 
statements,  made  by  and  within  the  knowledge 
of  the  vendor,  as  to  the  price  of  ironstone 
and  other  materials  ;  the  quantities  of  mate* 
rials  required,  and  t/te  expense  of  the  conver' 
sion  of  iron  into  refined  iron,  ^*c. ;  the  sup* 
pression  of  yield  accounts  callidfor,  but  not 
furnished,  though  the  mining  accounts  afforded 
the  means  of  producing  such  accounts  ;-^and 
that  the  same  might  be  so  rescinded,  notwith' 
standing  possession  had  been  taken,  and  the 
mines  worked,  and  other  acts  of  ownership 
exercised  by  t/ie  purchasers,  and  some  acts 
had  been  done  by  them  in  confirmation  of 
the  purchase (l), 

(1)  The  above  points  were  determined  in  tbe 
original  cause  of  Small  and  Others  p.  Aitwood  and 
Others ;  which  was  heard  in  Norember  and  Decern - 
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cmU'MCL    TtormBi   ^iK*S*iK*L,  pmrt   m/  tit 
pK-dbcjr-«Hiiin.  n  Raa^  t/ 
Jritr  ikt  deem  isr  tir 

&<.  £«/.  *nr  4i.  prr  canX.  hmmk  mmmmiiiety  milk 
lU  im%.h  wiiis  m  pmU  ly  ikem  io  ike  wru- 
d,r  :  wkiek  cforl  mms 
by  kim^  mmd  Uocd  im  its 
jrfMfBx/f  dmrtMg  ikt  snT,  mms  in 
miikomi  ccmsidermiiem,  imlmiktU  of  ku 
Tke  CoKrt^  mm  waoiiam,  grmmUd  mm  i»j 
tm  ratrmm  ike  trmufer  efmck  sioek,  am  tke 
Mikmg  dome  umder  smek  m  cam' 
jMss  tke  fewperiff  'm  tkmm  kmmk 
moies  im  tke  wemiar;  ikmi  ike  sioek  wms 
mrrel§  m  s^ifiiufmm  /mr  ikeee  moiet ;  mad 
ikai  M  emuderoiiam  fm  ike  iima»fer  io 
ike  memdmt'e  mmiker  kamg  «Aem.  ske  mmsi 
he  riemed  me  a  inuiee  m^ereift  of  smek  stock 
forkmu 

Tbe  piaitift  Wving,  upon  tbe  original 
bill,  obtained  a  decicc^  reacindi^  a  coo* 
tract  for  the  aale  to  tbcai  mi  certain  iroo 
wwnft  bj  the  dffiniil  John  Attipood, 
{mm  the  yii— il  of  fi— iliiUm  iniiifpi- 
aottaliooB    of  the  Talne  of   the  estate, 
and  of  the  prices  of  ironstone  and  other 
■Mierials,  and  of  the  quantities  of  material 
reqoired  for  the  mann^ctore  of  iron ;  not* 
withstanding  possession  had  been  taken* 
the  mines  worked*  and  other  acts  of  owner- 
ship had  been  exercised,  and  notwithstaod* 
ing  some  acts  done  bj  them,  in  confirma- 
tion of  the  contract,  >  now  filed  a  supple* 
mental  bill  against  the  defendants,  John 
Attwood,  and  Phcebe  Attwood,  and  John 
Taylor.    The  statements  in  the  soppL  men- 
tal bill  were — ^That  the  som  of  tto^^OiL 
If.  paid  to  the  defendant,  J.  Attwood,  on 
account  of,  and  in  part  of  the  purchase- 
money,  for  such  mines,  were  paid  to  him 
bj  three  cheques,  dated  respectiTelj  tbe 
4th  of  Norember  ISio,  and  all  drawn  bj 
tke  plaintiffs  Small  and  shears,  in  favour 
of  the  defendant,  John  Attwood,  or  bearer, 
one  of  them,  on  tbe  cashiers  of  tbe  Bank 
of  England,  tor  1 95,000/. ;  aKK>ther  of  them 
upon  ^ir  Peter  Pole  &  Co.  for  13,000/. ; 


bcr  1831.  asd  m  which. 
Lard  Ckief  Bow  LY«akant, 
bcrlKSS:  SMteoftb* 
StlkiSM 


Bt  wm  fii 

iwillbt 


and,  another  of  them  npon  Messrs.  Hoare, 
Bamett  &  Co.  fiir  IS,20tiL  Is. 

That  the  cheque  fisr  195,000/.  was  paid  to 
the  defendant,  J.  Attwood,  in  Bank  of  Eng« 
land  notes,  the  dates,  nomhers,  and  amounts 
of  which  were  specified  in  the  sopplemental 
bill :  and  that,  at  Ae  time  he  receired  the 
amount  of  such  cheque,  he,  in  conformity 
with  the  practice  of  the  Bank  ofEi^land,  in- 
dorsed bis  name  on  the  buck  of  the  cheque, 
as  the  person  by  whom  the  cheque  was  pre- 
sented for  payoKBt;  and  that  thecheque  for 
15,000/.  on  Sir  Pleter  Pole&  Co.  was  also 
paid  to  the  defendant  J.  Attwood,  in  Bank 
of  R«yl*«Ml  notes,  the  dates,  numbers,  and 
amounts  of  which  srcre  abo  specified  in 
the  supplemtntil  bill;  and  that  the  de- 
fendant Attwood  paid  Ae  notes  received 
for  sodi  cheqncs  into  the  banking-house 
of  Messrs.  Ilimmriiley  &  Co. 

That,  on  the  Sth  of  Norember  1 825,  the 
defendant  J.  Attwood,  or  Messrs.HammerS" 
ley  &  Co.  his  bankers,  by  Messrs.  Andrews 
&  Co.  of  the  Stock  Exchange,  laid  out  and 
inrested  ^00,000/.  in  the  purchaae  of 
Tartons  sums  of  new  4/.  per  eent.  annuitiet, 
which,  according  to  the  market  prices  of 
the  day,  deducting  brokerage,  amomited  to 
19i^7<^6/.  Sf.  9d.,  new  4L  per  eeoL  annui- 
ties; and,  on  that  day,  several  sums  of 
stock  amounting  together  to  that  sum  in 
that  stock,  were  transferred  by  tbe  several 
persons  from  whom  the  same  had  been 
purchased,  into  the  name  of  the  defendant 
Attwood.  That,  for  the  purpose  of  making 
the  purchase  of  such  new  4/.  per  cent, 
bank  annuities,  the  sum  of  200,000/.  was 
paid  by  Messrs.  Hammersley  &  Co.,  the 
bankers  of  the  defendant  Attwood,  to  the 
said  Messrs.  Andrews  &  Co.,  and  that 
the  whole  of  such  sum  was  paid  and  made 
up  by  and  with  bank  notes — part  of  the 
identical  bank  notes  received  by  the  de- 
fendant J.  Attwood,  for  the  cheques  up<m 
the  cashiers  of  the  Bank  of  Ei^land,  and 
upon  Sir  Peter  Pole  &  Co.  as  aforesaid. 

That  the  19^.766/.  8^.  9i/.  new  4/.  per 
cent,  bank  ancoitics,  continued  in  the  name 
of  the  defendant  Johu  Attwood,  until  on  or 
about  the  iOth  of  August  1831,  when  the 
whole  of  such  stock  was  transferred  by  the 
defendant,  John  Attwood,  into  the  name  of 
his  mother,  the  defendant  Phoebe  Att« 
wood  ;  and  that  the  same  had  ever  sinoa 
soch  transfer  remained  standing  in  her 
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name;  that  the  defendant  John  Attwood, 
00  the  6th  of  December  1825,  executed  a 
power  of  attorney  to  Messrs.  Hammersley 
&  Co.  to  receive  the  dividends,  who,  under 
and  by  virtae  of  such  power,  from  time  to 
time  received  the  dividends  on  the  said 
sum  of  192,766/.  8«.  9d.  new  4/.  per  cent, 
bank  annuities,  until  conversion  thereof  into 
9/.  lOi.  per  cent,  bank  annuities,  and  the 
transfer  thereof  into  the  name  of  the  defen- 
dant Phoebe  Attwood,  for  the  use  of  the 
defendant  John  Attwood;  and  thAt,  shortly 
after  the  last- mentioned  transfer,  namely, 
on  or  about  the  S8th  of  December  1881, 
the  defendant  Phoebe  Attwood  executed  a 
power  of  attorney  to  the  defendant  John 
Attwood,  whereby  the  defendant  John  Att< 
wood  was  authorized  and  empowered  to 
receive  the  dividends  of  such  sum  of 
192,766/.  8«.  9d.  then  converted  into  new 
3/.  lOs,  per  cent,  bank  annuities;  and, 
accordingly,  under  the  authority  of  such 
power  of  attorney,  did  receive  the  half- 
yearly  dividends  which  became  due  on  the 
nu'd  last-mentioned  stock,  on  the  5th  of 
Janaary  1882. 

That,  on  the  28th  of  July  1882,  the 
power  of  attorney  to  the  defendant  John 
Attwood  wms  revoked;  and  the  defendant 
Phoebe  Attwood  thereupon  made  and 
executed  another  power  of  attorney  to 
Jonas  Smith  Wells,  the  younger  ;  who  had 
accordingly,  under  the  authority  of  the 
lait-mentioned  power  of  attorney,  received 
the  half-yearly  dividends,  which  became 
due  in  respect  of  the  stock  on  the  5th  of 
July  then  last. 

The  bill  then  alleged,  that  the  said  sum 
of  192,766/.  8«.  9(/.  new  St,  10«.  per  cent, 
hank  annuities,  was  transferred  into  the 
name  of  the  defendant  Phoebe  Attwood, 
M  a  trustee  for  the  said  defendant  John 
Attwood ;  that  the  defendant  Phoebe  Att- 
wood  had    not    any    beneficial    interest 
therein,  or  in  any  part  thereof;  and  that 
the  defendant  John  Attwood  received  the 
dividends  under  the  power  of  attorney  of 
the  28th  of  December  1831,  for  his  own 
Qse  and  benefit ;  and  that,  Jonas  Smith 
^ells  the  younger,  since  the  execution  of 
the  power  of  attorney  to  him,  had  received 
^dividends  on  account  and  for  the  use 
of  the  defendant  John  Attwood. 

The  bill  then  proceeded  to  state,  that 
the  aeveral  sums  of  money  paid  by  the 


plaintiffs  to  the  defendant  John  Attwood, 
on  account  of  the  said  purchase-money  and 
interest,  amounted  tO|;ether  to  the  sum  of 
265,927/.  1^.,  exclusive  of  certain  pay- 
ments which  were  made  by  the  plaintiffs 
to  the  defendant  John  Attwood,  in  pur- 
suance of  the  several  contracts  between 
him  and  the  plaintiffs  for  stock  and  other 
matters ;  that  the  ironworks,  mines,  and 
collieries  did  not  exceed  100,000/.  in  value; 
and  that  the  defendant  John  Attwood  had 
not  any  funds  or  property  exclusive  of  the 
said  ironworks,  mines,  and  collieries,  and 
the  said  192,706/.  85.  9d.  new  31.  \0s.  per 
cent,  bank  annuities,  wherewith  to  repay 
the  British  Iron  Company  the  monies  so 
as  aforesaid  owing  by  him  to  them. 

I'he  supplemental  bill  then  prayed  a 
declaration,  that  the  plaintiils  (without 
prejudice  to  their  lien  upon  the  said  iron- 
works, mines,  and  collieries,  and  other 
property,  for  securing  the  payment  of  the 
monies  due  to  the  company  from  the  de- 
fendant John  Attwood,)  were  entitled  to 
the  said  sum  of  192,766/.  8f.  9d.  new 
8/.  lOs,  per  cent,  bank  annuities,  and  the 
future  dividends  thereon;  or  to  a  lien 
upon  the  same  annuities  and  dividMNis, 
for  securing  to  them  the  payment  by  the 
defendant  John  Attwood  of  the  monies 
owing  by  him  to  the  said  partnership  or 
company,  and  for  the  like  purpose  entitled 
to  a  lien  upon  all  other  securities  or  instru- 
ments, in  which  the  other  monies  paid  to 
the  defendant  John  Attwood  had  been 
laid  out  or  invested  ;  and  that  the  sum 
of  192,766/.  8f.  9d.  new  8/.  lOa.  per  cent, 
bank  annuities,  and  the  further  dividends 
thereon,  and  the  other  securities  and  in- 
vestments, in  which  the  said  John  Attwood 
had  laid  out  and  invested  the  monies  paid 
to  him  as  aforesaid,  might  be  applied  in 
satisfaction  of  the  aforesaid  demand  of  the 
plaintiffs,  on  behalf  of  the  said  partnership 
or  company.  The  bill  also  prayed  an  in- 
junction to  restrain  the  defendants 'from 
transferring,  assigning,  charging,  or  en- 
cumbering, the  said  192,766/.  Ss,  9d. 
new  8/.  10«.  per  cent,  bank  annuities, 
and  the  future  dividends  thereof,  and 
the  other  securities  and  investments,  and 
the  interest,  dividends,  rents,  profits,  and 
other  produce  thereof;  and  a  receiver  of 
the  dividends. 

A  motion  waa  now  made  for  an  injunc- 
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tion,  according  to  the  prayer  of  the  bill, 
which  motion  was  supported  by  the  affida- 
vits of  Mr.  Martineau,  the  solicitor  for  the 
plaintiffs  ;  of  a  clerk  in  the  Drawing  Office 
of  the  Bank  of  England,  for  private 
accounts,  and  of  a  clerk  in  the  Bank  Note 
Pay  Office ;  of  one  of  the  pay-clerks  in  the 
late  banking-house  of  Sir  Peter  Pole  &  Co. ; 
of  two  clerks  of  Messrs.  Hammersley  & 
Co. ;  of  a  clerk  in  the  Investigator's  Office 
in  the  Bank  of  England ;  of  a  clerk  in  the 
New  SL  105.  per  cent.  Bank  Annuity 
Office,  proving  the  several  facts  alleged 
in  the  supplemental  bill ;  also  an  affi- 
davit of  an  agent  to  the  British  Iron 
Company,  that  the  present  value  of  the 
ironworks  and  premises  did  not  exceed 
from  80,000/.  to  100,000/. ;  and  of  the 
secretary  to  the  company,  that  the  net 
profits  derived  from  the  works  between 
the  Ist  of  October  1825  and  the  30th  of 
June  1832,didnotexceed 41,055/.  9^.  11(/., 
which  affidavit  also  stated,  that,  on  examin- 
ation of  the  will  of  James  Attwood,  the 
father  of  the  defendant  John  Attwood,  the 
whole  of  the  legacies  bequeathed  by  that 
will  to  the  testator's  family,  exclusive  of 
the  residue  bequeathed  to  the  defendant 
John  Attwood)  and  an  annuity  of  300/.  a 
year  to  the  defendant  Phoebe  Attwood,  did 
not  exceed  35,000/. 

Mr,  Knight t  Mr,  Wigram^  and  Mr, 
Sharpe,  appeared  in  support  of  the  motion. 

Sir  Edward  Sugden  and  Mr,  Lovat,  for 
the  defendant  John  Attwood. 

Air,  Simpkin^on  and  Mr.  GirdUstone,  for 
the  defendant  Phoebe  Attwood. 

The  cases  cited  in  support  of  the  motion, 
were — 

Clermont  v.  Tasburgh,  1  Jac.  &  Walk. 

120. 
Taylor  v.  Plumer,  S  Maule  &  Selw.  562. 
Head  V.  Hulchinsonf  3  Campb.  352. 
Gladstone  v.  Hadtven,  1  Maule  &  Selw. 

517. 
Lord  Bristol  v.  Wilsmore,  1  B.  &  C.  514. 
Fergusson  v.  Carrington^  9  B.  &  C.  59. 
Lench  v.  Lench,  10  Ves.  511. 
Liebmen  v.  Harcourt^  2  Meriv.  513. 
On  behalf  of  the  defendant  John  Attwood, 
Cator  V.  Lord  Bolingbroke,  1  Bro.  C.C. 

301  ;  2  Bro.  C.C.  232. 
(The  points  iDfisted  upon,  are  so  fully 


reviewed  in  the  judgment  of  the  Lord  Chief 
Baron,  that  a  statement  of  them  does  not 
appear  necessary.) 

Lord  Lyndhurst,  C.B. — The  motion 
in  this  case,  arose  out  of  a  contract  which 
had  been  entered  into  between  Mr.  Att- 
wood and  the  British  Iron  Company,  by 
which  Mr.  Attwood  agreed  to  sell  to  the 
British  Iron  Company  certain  ironworks, 
his  property,  situate  in  the  county  of  Staf- 
ford. Under  that  contract,  a  certain  sum 
of  money  was  paid  on  the  4th  of  November 
1825,  amounting  to  200,000/.  A  bill  was 
filed  for  the  purpose  of  setting  aside  that 
contract,  and  having  it  declared  void,  on  the 
ground  of  its  having  been  obtained  under 
wilful  misrepresentation  by  Mr.  Attwood, 
at  the  time  of  the  treaty. 

The  Court,  after  hearing  the  evidence 
on  both  sides,  pronounced  a  decree,  by 
which  it  declared  the  contract  to  be  void  ; 
and  it  was  in  consequence  of  vacating  that 
contract  ordered,  that  on  the  one  side,  the 
British  Iron  Company  should  account  for 
the  proceeds  of  the  property,  during  the 
time  they  had  had  possession  of  it ;  and, 
on  the  other  side,  that  Mr.  Attwood 
should  account  for  the  money  he  had  re- 
ceived, together  with  interest.  That  was 
the  substance  of  the  decree  pronounced  by 
the  Court. 

After  the  decree  was  pronounced,  a  sup- 
plemental bill  was  filed,  stating  the  facts  to 
which  I  am  now  about  to  advert — viz.  that 
the  200,000/.  was  paid  in  particular  bank 
notes,  which  are  identified  and  marked ; 
that  those  bank  notes  were  laid  out  in  the 
purchase  of  192,766/.  Ss,  9d.,  new  41,  per 
cent,  bank  annuities ;  this  precise  sum  is, 
I  think,  mentioned,  and  identified  in  the 
bill,  and  in  the  subsequent  affidavits;  which 
stock  was  transferred  to  Mr.  Attwood ; 
and  that  Mr.  Attwood,  in  the  month  of 
August,  in  the  year  1831,af^er  the  case 
was  ripe  for  hearing,  transferred  that  stock 
to  his  mother,  Phoebe  Attwood,  that  pre- 
cise amount  of  stock,  with  its  fractional 
parts  ;  that  afterwards  a  power  of  attor- 
ney was  given  by  Mrs.  Phoebe  Attwood  to 
Mr.  Attwood  to  receive  the  dividends,  and  • 
under  that  power  he  received  the  dividends 
accordingly  ;  that  towards  the  close  of  the 
month  of  July,  in  the  present  year,  a  little 
before  the  time  when  I  had  mentioned  I 
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dioald  probably  deliver  mj  judgment  in 
the  cause,  the  power  of  attorney  for  re- 
ceiving the  dividends  was  revoked,  and 
another  power  of  attorney  was  given  by 
Phoebe  Attwood  to  Mr.  Wells,  and  under 
that  power  of  attorney  the  subsequent 
dividends  have  been  received.  It  is  stated 
farther  in  the  bill,  that  the  parties  believe 
that  no  consideration  passed  between  Mr. 
Attwood  and  Mrs.  Phoebe  Attwood  for 
this  stock ;  and  that  she  holds  it,  therefore, 
u  trustee  for  Mr.  Attwood ;  that,  in  point 
of  £Kt,  it  was  Mr.  Attwood's  stock,  pur- 
chased with  the  bank  notes  I  have  referred 
to.  That  is  the  case  which  is  laid  before 
the  Court,  and  an  application  is  made  to 
the  Court  founded  upon  affidavits  verifying 
dieie  facta,  for  the  Court  to  grant  an  in- 
junction against  the  selling  or  assigning  of 
this  stock. 

Now,  in  order  properly  to  consider  this 
question,  it  will  be  better  that  I  should 
consider,  first,  how  the  case  would  have 
itood,  if  the  bank  notes  had  remained  in 
specie  in  the  hands  of  Mr.  Attwood ;  whe- 
ther the  Court  would,  under  the  circum- 
stances of  this  case,  have  restrained  Mr. 
Attwood  from  parting  with  those  bank 
Dotes. 

The  contract  has  been  set  aside,  on  the 
ground  of  fraud,  or  that  which  the  Court 
considers  fraud,  wilful  misrepresentation. 
If  the  contract  were  a  fraudulent  contract, 
in  this  sense,  and  were  set  aside  as  fraudu- 
lent, it  would  follow,  that  nothing  done 
nnder  that  contract  would  pass  the  pro- 
perty in  those  bank  notes,  had  they  re- 
mained in  specie  in  the  hands  of  Mr.  Att- 
wood ; — that  if  in  specie,  they  must  have 
been  considered  the  property  of  the  British 
Iron  Company. 

It  was  said  at  the  bar,  that  the  cases 
cited  from  the  courts  of  common  law  had 
no  application  to  the  question. .    But  those 
cases  are,  I  think,  applicable  for  the  pur- 
pose for  which  they  were  cited,  namely, 
to  shew  and  esublish  this  fact — that  where 
&  contract  is  fraudulent  and  void,  no  pro- 
perty delivered  under  that  contract  passes 
from  the  owner ;  that  the  owner  continues 
nititled  to  that  property.  I  am  of  opinion, 
l^fore,  that,  if  those  notes  had  continued 
^  the  hands  of  Mr.  Attwood,  they  would 
2  hit  hands  have  been  the  property  of  the 
^'^  Iron  Company,  and  the  Court  would 


have  prevented  Mr.  Attwood  from  parting 
with  the  possession  of  them  at  this  time. 

It  is  said,  on  the  part  of  the  >  efendants 
in  this  case,  that  that  is  contrary  to  the 
principle  of  the  case  of  Cator  v.  Lord 
Bolinghroke,  or  Color  v.  Lord  Pembroke^ 
according  as  it  is  stated  in  the  first  or  the 
second  volume  of  Brown's  Reporit,  But 
that  case  does  not  ap|>ear  to  me  to  apply 
to  the  present  question,  and  for  the  reason 
stated  at  the  bar,  and  which  is  quite  obvious. 
Lord  Bolingbroke,  on  the  sale  of  that  pro- 
perty, had  sold  it  free  from  imcumbrances ; 
he  had  covenanted  that  it  was  free  from  in- 
cumbrances ;  the  money  had  been  laid  out 
in  the  purchase  of  stock,  and  that  stock  waa 
invested  in  the  names  of  trustees.  Mr. 
Cator  applied  to  the  Court,  not  to  rescind 
the  contract  on  the  ground  of  fraud,  hut 
to  have  a  compensation  for  the  loss  he  had 
incurred  in  consequence  of  those  incum- 
brances which  Lord  Bolingbroke  had 
placed  upon  the  property.  The  point  upon 
which  this  question  turns,  namely,  that 
there  was  no  contract,  and  that  the  pro- 
perty did  not  pass,  entirely  fails  in  that 
case.  So  far  from  the  contract  being  void, 
Mr.  Cator  was,  from  his  very  application 
to  the  Court,  affirming  the  contract ;  and 
it  appears  to  me,  therefore,  that  the  prin- 
ciple of  that  decision  does  not  at  all  apply 
to  the  present  case.  On  the  ground,  there- 
fore, that  these  notes  were  and  continued 
the  property  of  the  British  Iron  Company, 
I  should,  if  they  had  continued  in  specie 
in  the  possession  of  Mr.  Attwood,  have 
granted  the  injunction. 

The  next  question  that  arises  for  con- 
sideration is  this  :  these  notes  having  been 
laid  out  in  the  purchase  of  stock,  (assum- 
ing that  fact  to  be  established,)  whether 
under  such  circumstances  I  should  grant 
the  injunction,  as  applicable  to  the  stock. 
Here,  again,  the  cases  in  the  courts  of 
common  law  apply,  although  they  are  said 
not  to  apply ;  they  apply  for  the  purpose 
for  which  they  were  cited  :  for  instance, 
the  case  of  Taylor  v.  Sir  Thomas  Plumer^ 
where  property  obtained  by  fraud  was 
laid  out  in  the  purchase  of  other  pro- 
perty, which  property  was  traced  and 
identified;  in  that  case,  the  substituted 
property  became  the  property  of  the 
person  on  whom  the  fraud  had  been 
practised.     If,  therefore,  in  this  case,  this 
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lad  continued  in  the  narae  of  Mr. 
od,  and  it  was  proved  dearly  by  the 
/its,  that  it  had  been  purchased  with 
notes,  I  should  equally  have  granted 
.ij unction  with  respect  to  the  stock, 
question  then  will  be,  whether,  upon 
facts  of  the  case,  as  established  by  the 
lavits,  this  stock  is  the  produce  of  those 
/itical  notes  ;  at  least,  that  is  one  ques- 
n.      Now,  the  evidence  appears  to  me 
tremely   clear,  up   to  a   certain  point, 
iie     cheques    were     presented    to     the 
iiuse  of  Pole  &  Co.,  and  to  the  Bank 
f  Ensrlnnd  ;  for  those  are  the  only  cases 
o  which  it  is  necessary  to  refer.     Cer- 
tain bank  notes,  marked  and  numbered, 
were    delivered    in    exchange    for    those 
cheques.  Those  bank  notes  were  delivered 
to  tiammersley  &  Co.,  and  precisely  the 
same  bank  notes  were  delivered  over  to 
Mr.  Attwood,  or  to  Andrews,  Parker  & 
Co.  his  stock-brokers,  in  order  that  they 
might  purchase  stock  with  them ;  so  that 
the  identical  notes  which,  by  the  authority 
of  the  British  Iron   Company,*  were   de- 
livered to  Mr,  Attwood,  were  by  him  de- 
livered to  his  stock-brokers,  that  they  might 
invest  them  in  stock.     The  stock-brokers 
delivered  them  to  their  bankers,  Dorrien 
&  Co. ;  and  on  the  same  day  on  which  the 
money  was  so  delivered  over  to  Dorrien 
&   Co.,   the  stock  in  question  was  pur- 
chased. 

There  is  no  evidence  to  shew  that  the 
identical  bank  notes  were  paid  to  the  ven- 
dors of  the  stock  ;  probably  those  bank 
notes  were  not  paid  to  the  vendors  of  the 
stock.  But  it  appears  to  me  that  this 
does  not  make  the  slightest  difference.  If 
Dorrien  &  Co.  receiving  bank  notes,  which 
were  deposited  with  them,  in  order  to  pay 
the  stock-holders  from  whom  the  stock 
was  purchased,  paid  the  amount  of  the 
notes,  keeping  the  notes  themselves;  it 
appears  to  me,  that  this  stock  was  as  much 
the  produce  of  the  notes  of  the  British 
Iron  Company,  as  if  the  notes  themselves 
had  been  handed  over  to  the  stock- holders. 
It  makes  no  difference,  that  the  money 
of  Dorrien  &  Co.  was  substituted  for  the 
notes  of  the  British  Iron  Company;  and 
that  the  stock,  through  the  medium  of  that 
money,  was  also  substituted  for  the  notes 
of  the  British  Iron  Company. 

I  should  have  been  of  opinion,  therefore. 


if  this  stock  had  continued  in  the  name  of 
Mr.  John  Attwood,  that,  in  that  case,  the 
Court  ought  to  grant  the  injunction.  But 
the  stock  has  not  continued  in  his  name : 
he  has  transferred  the  stock  to  Mrs. 
Phcebe  Attwood.  It  is  stated  in  the  bill, 
and  it  is  stated  in  the  affidavits,  by  the  par- 
ties making  the  affidavits,  that  they  believe 
that  there  was  no  consideration  for  that 
transfer ;  and  they  advert  to  the  particular 
time  when  it  took  place — namely,  in  Au- 
gust 1831,  when  the  cause  was  ripe  for 
hearing  ;  they  advert  to  the  circumstance 
of  a  power  of  attorney  being  given  to  Mr. 
Attivood  to  receive  the  dividends,  although 
the  stock  had  been  transferred  by  him  to 
Mrs.  Phoebe  Attwood;  and  they  advert 
also  to  the  fact  of  that  power  of  attorney 
having  been  revoked  in  the  latter  part  of 
the  month  of  July,  in  this  year,  when  the 
Court  had  intimated  its  intention  of  shortly 
giving  judgment.  These  circumstances 
are  insisted  upon,  and  the  parties  add  their 
belief,  that,  although  this  stock  was  trans- 
ferred to  Mrs.  Phoebe  Attwood,  it  still 
continued  the  property  of  Mr.  Attwood, 
and  that  Mrs.  Phoebe  Attwood  was  a  trus- 
tee for  him.  No  affidavit  is  made  upon 
the  other  side  :  they  had  the  power  of 
stating,  that  this  was  a  transaction  be- 
tween Mr.  Attwood  and  Mrs.  Phoebe 
Attwood,  for  a  valuable  consideration. 
They  have  not  done  so  ;  and,  sitting  here 
as  if  I  were  acting  as  a  juryman,  1  should 
come  to  the  conclusion,  that  the  stock  still 
continues  the  property  of  Mr.  John  Att- 
wood ;  and  that,  therefore,  this  injunction 
ought  to  be  granted. 

Motion  granted* 


1831,  Nov.  Dec.*)  small  and  others 

1832,  Nov.  1.  y    attwood  and  othi 

The  original  bill  in  this  case  was  f 
27th  of  June  1826,  by  Robert  Small,  J 
Shears,  F.  Baily,  M.  Biand,  J.  Burtor 
F.    Colby,     Stuart    Donaldson,    C.    1 
Hart  Lotj^an,  J.  Mackillop,  J.  Morrif 
Saville  Onley,  J.  Small,  W.  Leathley 
Taylor,  and   Philip   Taylor,  against 
Attwood,  Henry  James,  and-  Richai 
wards,  and  stated,  that  in  April  18 
plaintiffs  and  other  |>ersons,  to  the 
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o(6re  hundred  and  leTenty-one,  agreed  to 
enter  into  partnerihip  together,  for  the  pur- 
poie  of  working  iron  mines,  in  Great  Bri- 
taio,  and  other  purposes ; — that  an  inden- 
tare  of  partnership,  dated  the  29th  of  April 
IStS,  (the  terms  of  which  were  set  forth  in 
the  bill,)  was  executed  by  the  plaintifib,  and 
the  sereral  other  partners  ; — that  after  the 
formation  of  the  partnership,  a  treaty  was 
entered  into  by  the  defendant  Henry  James, 
as  agent  for  and  on  behalf  of  the  defendant 
John  Attwood,  with  the  directors  of  the 
ptrtnership,  for  the  sale  to  the  partnership 
of  certain  ironworks,  mines,  collieries,  and 
other  property,   at  Corngreaves,   Dudley 
Wood,  and  Neiherton,  in  the  county  of 
Scaflbrd,  belonging  to  the  defendant  John 
Attwood ;  and  that  the  directors  of  the  part- 
aership,  relying  upon  the  truth  of  certain 
vpreseatations  and  statements,  in  the  bill 
mt  forth,  made  by  the  defendant  John  Att- 
rood   totheir  agent  Philip  Taylor,   deter- 
Dined    to  purcliase  the    property  for  the 
larmership,  and  thereupon  authorized  the 
•laintifTs  Small  and  Shears,  and  John  Tay- 
>r.  who  had  been  previously  apfiointed  the 
lanaging  directors  o(  the  partnership,  to 
urchase  the  same,  and  enter  into  the  neces- 
iry  contracts  or  agreements,  on  the  part  of 
le  directors,  with  the  defendant  John  Att- 
wood, for  that  purpose  ; — that  accordingly 
memorandum  of  agreement  in  writing, 
earing  date  the  10th  of  June  1825,  and 
lade  between,  and  signed  hy  the  defendant 
ohn  Attwood, on  the  one  part,  and  the  plain- 
ifis  Small,  Shears,  and  John  Taylor,  on  the 
titer  part;  the  defendant  John   Attwood 
greed  to  sell    to   the   said  John  Taylor, 
Clears,    and   Small,    and    the   said   John 
Taylor,  Shears,  and  Small  agreed  to  pur- 
chase of  the  defendant  Attwood,  the  free- 
lold    and    leasehold    estates,    ironworks, 
nllieries,  and   other  properly,  mentioned 
ind  comprised  in  the  schedule  thereunder 
written,  at  the  price  or  sum  of  600,000/., 
of  which  25,000/.  was  to  be  deposited  on 
the  signing  of  the  agreement ;  200,000/.  to 
be  paid  on  the  Ist  of  October   following, 
when  possession  was  to  be  given  ;  and  the 
Kfflainder  was  to  be  paid  by  instalments, 
at  the  time  and  in  the  manner  thereinafter 
Mentioned ;  and  the  defendant  John  Att- 
wood agreed,  on  payment  of  the   before- 
nentioned  sum  of  200,000/.,  and  on  the 
Wkt  being  accepted,  to  give  full  and  com- 


plete possession  of  the  several  freehold 
and  leasehold  estates,  and  other  property 
therein  contracted  to  be  sold,  and,  if  re- 
quired, to  convey,  assign,  and  assure  the 
same,  to  trustees,  in  trust,  to  secure  the 
residue  of  the  purchase-money  and  interest, 
by  the  instalments  therein  mentioned  ;  and 
subject  thereto,  in  trust  for  the  purchasers, 
or  as  they  should  direct  or  appoint; — that 
difRculties  arose  in  making  out  the  title,  in 
consequence  of  which,  possession  could  not 
be  delivered,  according  to  the  terms  of  the 
agreement,  on  the  1st  of  October  1825  ; — 
that  the  plaintiffs  thereupon  gave  notice 
that  they  abandoned  the  contract ; — that  a 
negotiation  was  then  entered  into  between 
the  directors,  and  Attwood  and  Henry 
James,  for  renewing  the  contract ;  and  that 
doubts  being  then  entertained  by  some  of 
the  directors,  whether  the  representations 
which  had  been  made  by  Attwood  to  Philip 
Taylor,  before  the  first  contract  was  entered 
into,  and  upon  the  faith  of  which  that  con- 
tract had  been  made,  were  correct,  it  was 
proposed  hy  the  directors,  that  a  deputa- 
tion should  go  down  to  Corngreaves,  for 
the  purpose  of  having  the  before-mentioned 
statements  verified  by  Attwood,  and  that, 
if  those  Ktatements  should  be  verified  to 
their  satisfaction,  the  contract  should  be 
renewed  under  certain  modifications,  with 
respect  to  the  title  and  the  time  of  the  pos- 
session of  the  property  being  delivered  ; — 
that  Attwood  agreed  to  the  proposal  of  the 
directors,  and  thereupon  a  deputation  con- 
sisting of  Messrs.  Small,  Loathly,  and  Do- 
naldson, three  of  the  directors,  went  down 
to  Corngreaves,  in  October  18^5  ;  that  Att- 
wood, and  Henry  James,  and  the  defendant 
Edwards, who  was  Attwood's  book-keeper, 
met  the  deputation  at  Corngreaves;  and 
that  for  the  purpose  of  verifying  Attwood'a 
preceding  statements  to  Philip  Taylor,  cer- 
tain papers,  which  had  been  made  up  by 
Attwood,  with  the  assistance  of  James  and 
Edwards,  were  then  delivered  to  the  depu- 
tation, as  statements  of  the  actual  cost  of  the 
different  processes  of  making  and  manu- 
facturing iron,  at  the  said  ironworks,  at 
the  time  the  original  treaty  was  first  entered 
into  ; — that  the  deputation  were  told  that 
no  books  had  been  kept  at  the  works,  from 
which  those  statements  could  be  proved, 
but  were  expressly  assured  by  Attwood, 
James,  and  Edwards,  that  the  statements  in 
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he  papers  delivered  to  the  deputation  were 
true  and  correct ; — that  the  deputation  was 
satisfied  with  the  statements  contained  in 
the  papers,  but  discovered,  on  looking  over 
the  property,  that  that  part  of  it  by  which 
the  works  were  connected  with  the  Dudley 
Canal,  was  held  by  Attwood  as  tenant  at 
will,  by  which  the  value  of  the  property 
might  be  materially  affected ; — that  the 
deputation  then  returned  to  London,  and 
made  a  report  to  the  directors  to  the  effect 
above  mentioned ; — that,  in  consequence  of 
this  report,  tlie  directors  determined  to 
renew  the  contract,  provided  Attwood  would 
consent  to  an  abatement  of  the  purchase- 
money,  in  respect  of  the  injury  which  the 
property  might  sustain,  if  the  communica- 
tion with  the  canal  should  be  cut  off; — that 
the  defendant  John  Attwood  agreed,  that 
the  sum  of  50,000/.  should  be  abated  from 
the  purchase-money,  on  the  ground  above 
mentioned ;  and  the  directors  then  agreed 
to  go  on  with  the  purchase  ; — that  certain 
agreements,  bearing  date  respectively  the 
1st  of  October  and  the  4th  of  November 
1825,  in  the  bill  particularly  mentioned, 
were  then  entered  into,  and  signed  by  the 
defendant  John  Attwood,  and  the  plaintiffs 
Small,  Shears,  and  John  Taylor,  whereby, 
among  other  things,  it  was  agreed,  that  such 
variation  in  the  payment  of  the  said  pur- 
chase-money should  be  made,  as  in  the  last- 
mentioned  agreement  set  forth ; — that  in  pur- 
suance of  the  said  several  agreements,  the 
plaintiffs  Small  and  Shears,  and  John  Tay- 
lor, on  or  about  the  4th  of  November  1828, 
caused  twenty- five  Exchequer  bills,  for 
1,000/.  each,  to  be  delivered  to  the  defen- 
dant John  Attwood,  and  also  paid  to  him 
the  sum  of  200,000/.,  in  part  payment  of 
the  purchase-money  for  the  property ; — that 
on  the  9th  of  November  1825,  possession 
of  the  property  was  delivered  to  Philip 
Taylor,  as  the  agent  of  the  directors,  who, 
as  such  agent,  began  to  carry  on  the  manu- 
facture of  iron  at  the  works.  The  bill  then 
alleged,  that  the  statements  and  represen- 
tations made  by  Attwood,  as  the  plaintiffs 
had  since  discovered,  were  false  and  frau- 
dulent, Attwood  having  thereby  greatly 
understated  the  cost  of  the  several  pro- 
cesses of  making  and  manufacturing  iron  at 
his  works;  and  having  also  fraudulently 
concealed  from  the  directors,  and  their 
agentSi  several  faults  and  defects  in  the 


coal  under  the  propertyy  of  wlnefa  he  was 
perfectly  aware.  1  he  bill  then  charged  at 
great  length,  and  in  detail,  various  inatances 
of  the  misreprentationa  alleged  by  the  bill 
to  have  been  made  by  the  defendant  John 
Attwood,  and  charged  fraudulent  collusioii 
between  Attwood  and  James  and  Edwarda; 
and  prayed,  that  the  several  contracta  might 
be  rescinded,  and  the  plaintifli'  costa  paid 
by  Attwood,  James,  and  Edwards* 

The  defendant  John  Attwood,  by  hia 
answer,  denied  that  any  fraudulent  mia- 
representation  had  been  made  by  him,  and 
denied  in  detail  the  charges  of  fraud  con- 
tained in  the  bill*  He  also,  by  his  answer, 
insisted,  that  the  statements  mentioned  in 
the  bill,  to  have  been  made  by  him  to 
Philip  Taylor,  and  to  the  deputation,  were 
made  upon  certain  assumptions,  stated  in 
his  answer,  and  which  he  averred  had  been 
explained  by  him,  or  James  and  Edwarda, 
at  the  times  of  the  statements  being  made* 

He  also  stated,  by  his  answer,  that  the 
deputation  from  the  company,  and  agenta  on 
their   behalf,   consisted  of  engineers  and 
persons  of  the  first  talent  and  ability ;  that 
they  had  inspected  and  examined  the  minei 
and  works;   and  that  all  his   books   and 
accounts  had  been  produced  to  them,  and 
every  facility  had  been  given  to  them,  for 
ascertaining  the  nature  and  value  of  the 
property  ; — ^and  that,  after  the  deputation 
from  the  company  had  examined  the  pro- 
perty, and  the  books  and  accounts,  Small, 
Shears,  and  Taylor  entered  into  the  sub- 
sequent agreement  of  the  4th  of  Novembei 
1825,  by  which  the  abatement  of  50,000/ 
was  made  in  the  purchase-money ; — tha 
possession  of  the  mines  was  delivered  f 
Philip  Taylor,  as  the  agent  of  the  compan 
on  the  9th  of  November  1825  ;  and  that  r 
dissatisfaction  was   expressed    until  aoi 
time  afterwards,  when,  from  a  change  in  f 
value  of  iron,  and  the  mismanagement 
the  company,  the  property  had  become 
preciated  in  value. 

The  following  objections  to  the  bill  i 
also  raised,  by  the  answer  of  the  defen 
John  Attwood :    first,  that  the   cont 
began  with  Small,  Shears,  and  John  Tf 
and  not  with  the  company  ;  Small,  SI 
and  John  Taylor  were  alone  the   f 
parties  to  file  the  bill ;  and  that  Or 
could  not  be  maintained  by  them  a 
other  plaintiffs  ; — secondly,  that  if  t^ 
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tncu  were  to  be  considered  m  made  with 
die  company,  all  the  persona  partners  or  in- 
terested in  the  company,  ought  to  be  parties 
to  the  suit.     And  thirdly,  whatever,  objec- 
tions might  have  originally  arisen  to  the 
eontracts,  those  objections  had  been  waived 
and  the  contracts  confirmed  by  the  subse- 
quent agreement  and  the  conduct  of  the 
agents  of  the  company,  when  in  possession 
of  the  property,  and  with  full  knowledge,  or 
the  meaos  and  opportunity  of  knowing,  all 
the  facts  and  the  value  of  the  pro|)erty. 

The  defendants,  James  and  Edwards,  de- 
nied any  fraudulent  misrepresentations  on 
cbeir  part,  or  collusion  with  Attwood. 

The  bill  was  afterwards  amended,  by 
striking  out  Philip  Taylor  as  a  plaintiff,  and 
nsaking  him  a  defendant,  charging  collusion 
between  him  and  the  defendant  John  Att- 
wood ;  and,  as  evidence  of  such  collu- 
aion.  charging  certain  pecuniary  accommo- 
dations in  the  bill  mentioned  to  have  been 
ftiven  by  the  defendant  John  Attwood  to 
Philip  Taylor.  The  plaintiff  John  Taylor, 
the  brother  of  Philip  Taylor,  and  who  de- 
clined to  continue  a  plaintiff,  was  also 
struck  out  as  a  plaintiff,  and  made  a  de- 
fendant. 

Tlie  bill,  as  amended,  prayed  that   the 
aereral  contracts  or  memoranda  of  agree- 
ment of  the  10th  of  June  1835,  the  1st  of 
October  1825,  and  the  4th  of  November 
1823,  might  respectively  be  declared   to 
have   been  obtained  by  fraud,  and  to  be 
void,  and  might  be  delivered  up  to  be  can- 
celled ;  and  that  an  account  might  be  taken 
of  all  sums  of  money  which  had  been  paid 
in  respect  of  the  purchase-money,  and  the 
interest  thereon,  under  or  pursuant  to  the 
said  several  contracts,  and  also  of  the  money 
paid  by  or  on  behalf  of  the  partnership  to 
the  defendant  John  Attwood,  for  the  steel 
therein  mentioned :    and   that    the  defen- 
dant John  Attwood  might  be  ordered  to 
repay    the    aame,   together    with    interest 
tliereon,    to   the  plaintiffs   Small,   Shears, 
Bailey,  and  Donaldson,  and  the  said  John 
Taylor,  the  trustees  of  the  partnership,  for 
the    partnership :     and   that    an    account 
might  be  uken  of  all  monies  expended  by 
the  partnership  or  their  agents,  in  lasting 
improvements  upon  the  property,  and  of  all 
the  costs,  charges  and  expenses  which  had 
been  incurred  by  the  partnership,  on  ac- 
eoimt  and  in  respect  of  the  said  contracts 
New  Sbribi,  II.— Exch.  in  Eq. 


and  the  several  matters  thereinbefore  men- 
tioned ;  and  that  the  defendant  John  Att- 
wood might  be  ordered  to  pay  to  the  said 
trustees  what  should  appear  to  have  been 
so  expended  upon  such  improvements,  and 
the  amount  of  the  said  costs,  charges,  and 
expenses,  the  plaintiflii  thereby  offering  to 
deliver  up  the  possession  of  the  property 
to  the  defendant  John  Attwood,  and  to  ac- 
count to  him  for  the  rents  and  profits  there- 
of since  the  time  that  the  partnership  hud 
taken  possession  thereof,  and  also  to  deliver 
up  to  the  said  defendant  John  Attwood, 
the  said  steel.  The  bill  also  prayed  an 
injunction  to  restrain  proceedin<;s  by  the 
defendant  John  Attwood,  to  recover  pos- 
session of  the  premises,  and  to  restrain 
proceedings  at  law  on  the  agreement;  and 
also  prayed  a  ne  exeat  regno  against  the  de- 
fendant John  Attwood  ;  and  that  the  costs 
of  the  suit  might  be  paid  by  all  the  defen- 
dants. 

The  defendant  Philip  Taylor,  by  his  an- 
swer, and  Attwood  by  his  further  answer, 
denied  all  collusion  between  them. 

By  an  order,  dated  the  28  th  of  February 
182U,  an  injunction  was  granted,  to  restrain 
all  proceedings  at  law  by  the  defendant 
John  Attwood,  to  recover  the  interest  on 
the  purchase-money,  on  the  terms  of  the 
plaintifls  paying  the  same  into  court,  in  trust 
in  the  cause. 

A  most  voluminous  body  of  evidence  was 
gone  into,  and  the  cause  was  heard  on  the 
1st  of  November  1831,  and  twenty  subse- 
quent days. 

Nov.  1. — On  this  day,  judgment  was  de- 
livered by — 

Lord  Lyndhurst,  C.  B. — The  plaintiffs 
in  this  case,  are  members  of  a  partnership, 
styled  the  British  Iron  Company ;  when  I 
sny  they  are  members  of  a  ])artner8hip,  they 
form  a  few  of  the  members  of  that  partner- 
ship, and  they  profess  to  sue  on  behalf  of 
themselves  and  the  rest  of  the  members  of 
the  firm,  with  the  exception  of  two  indivi- 
duals, John  Taylor  and  Philip  Taylor,  who 
are  defendants.  The  principal  defendant 
upon  the  record  is  Mr.  John  Attwood. 
The  object  of  this  suit  is  to  vacate  certain 
agreements,  which  bear  date  the  10th  of 
June,  the  1st  of  October,  and  the  4th  of 
November,1825 ;  and  the  ground  upon  which 
it  is  contended    that  the  Court  ought  to 
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give  judgment  that  these  agreements  be  va- 
cated is,  that,  during  the  negotiation  which 
terminated  in  these  agreements,  certain 
misrepresentations,  known  to  be  such,  were 
made  by  Mr.  Attwood,  with  respect  to 
materia]  facts,  upon  which  the  value  of  this 
property  and  the  price  to  be  paid  for  it  de- 
pended. Tliis  is  the  main  ground  of  the 
suit. 

Three  of  the  defendants,  Mr.  Richard 
Edwards,  Mr.  Henry  James,  and  Mr.  Phi- 
lip Taylor,  are  made  defendants  on  the 
ground  of  their  having  acted  in  concert 
with  Mr.  Attwood,  either  with  respect  to 
the  misrepresentations  to  which  I  have  ad- 
verted, or  in  endeavouring  afterwards  to 
conceal  them  from  the  plaintifli.  The  re- 
maining defendant,  Mr.  John  Taylor,  was 
originally  a  plaintiff,  and  is  made  a  defen- 
dant only  because  it  was  supposed  that  it 
was  proper  that  he  should  be  a  party  to 
these  proceedings. 

Certain  objections  have  been  made,  in 
point  of  law,  to  the  right  of  the  plaintiffs  to 
maintain  this  suit.  The  first  objection  to 
which  I  shall  advert  is,  the  first  agreements 
were  entered  into  between  Mr.  John  Att- 
wood and  three  of  the  partners  of  this  firm, 
not  in  their  partnership  character,  or  as 
representing  the  firm,  but  in  their  indivi- 
dual and  personal  characters.  It  is  said, 
that  no  suit  can,  under  these  circumstances, 
be  maintained  by  the  partners,  or  on  behalf 
of  the  partners  ;  but  that  the  suit  must  be 
instituted  and  prosecuted  in  the  names  of 
these  individuals.  It  appeared  to  me,  that 
this  objection,  though  repeatedly  adverted 
to,  was  not  very  confidently  pressed  on  the 
part  of  the  defendants  ;  and  I  think  it  can- 
not possibly  be  sustained.  Where  a  con- 
tract is  entered  into  by  a  person  as  agent 
for  another,  though  .it  is  not  known  that  he 
is  contracting  in  the  character  of  agent,  at 
law  an  action  is  maintainable,  either  in  the 
name  of  the  agent  or  in  the  name  of  the 
principal :  and  in  a  court  of  equity,  I  ap- 
prehend it  is  perfectly  clear,  that  where  a 
contract  is  entered  into  by  an  agent  in  his  own 
name,  but  really  on  behalf  of  other  persons, 
it  is  necessary  that  those  other  persons,  as 
being  interested  in  the  subject-matter  of 
the  suit,  should  be,  in  some  shape  or  other, 
parties  to  the  contract.  I  am  perfectly 
clear,  that  there  is  no  foundation,  therefore, 
for  the  objection  to  which  I  have  adverted ; 


and  I  may  also  observe,  that  i 
progress  of  this  treaty,  although 
wood  continually  protested  that 
not  treat  with  those  persons  in 
racters  of  directors,  or  in  their  du 
partners  of  the  company,  yet,  tha 
from  the  beginning,  that  they  t 
were  treating  as  directors,  that  tl 
selves  were  negotiating  not  on 
account  alone,  but  for  the  partner 
the  funds  with  which  the  purchase 
were  partnership  funds  ;  that  the 
the  concern,  the  profit  of  the  pi 
any  profit  should  result  from  it, 
to  the  partnership ;  and  that  whi 
should  be  sustained,  would  fall 
partnership.  However,  I  do  nol 
opinion  upon  these  circumstances 
upon  the  general  rule,  that  whe 
is  really  acting  as  agent  for  am 
contract,  and  a  suit  is  institute! 
ing  that  contract,  under  such  circt 
those  persons  who  are  interest) 
question  must,  in  some  shape  or 
a  court  of  equity,  be  parties  to  th* 
The  second  objection,  in  poi 
which  has  been  urged  and  insisted 
that  all  the  members  of  this  fin 
parties  to  the  suit ;  that  they  are 
ested  in  the  question;  and  that 
rule  of  a  court  of  equity,  that  a 
who  are  interested  in  a  questioi 
litigated  in  a  court  of  equity,  mt 
in  the  shape  of  plaintiffs  or  defei 
brought  before  tlie  Court.  If 
were  to  apply  in  its  strictness  to 
this  description,  this  consequer 
follow,  that  justice  in  such  a  ca 
present  would  be  unattainable  in  i 
because  it  is  perfectly  certain, 
were  necessary  to  put  upon  the  ; 
names  of  all  the  persons  who  < 
bers  of  this  partnersliip,  or  were 
at  the  time  this  bill  was  filed,  (for 
amounted  to  very  nearly  six  hu 
would  be  utterly  impossible  tha 
could  ever  come  to  its  terminal 
the  necessary  abatements  which  vi 
time  to  time  take  place,  from  d< 
other  causes.  This  argument  oi 
tion,  I  admit,  is  not  conclusive, 
that  the  general  rule  is,  that  a 
who  are  interested  in  the  questior 
parties  to  a  suit  instituted  in  a 
equity,  where  that  question  is  the 
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(be  init ;  bot  there  are  certain  exceptions 
to  that  rule,  which  were  established  at  a 
fffj  early  period,  for  the  purpose  of  pre- 
veotJDg  that  failure  of  justice  to  which  I 
htn  referred. 

Is  the  case  of  Mmx  v.  Malthij  (2),  the 
liteM  aster  of  the  Rolls,  Sir  Thomas  Plumer, 
iilb  that  industry  which  he  always  exhibited 
upon  questions  of  this  nature,  has  collected 
lU  the  authorities,  down  to  that  time,  upon 
1«  nibject,  beginning  with  the  case  of  The 
^  of  London  v.  Rtchmond^  as  far  back  as 
be  year  1701.  From  that  time  to  the  pre* 
at,  it  has  been  a  rule,  as  I  understand,  of 
oorts  of  equity,  that  where  the  parties  are 

0  DQOieroua  as  to  render  it  inconvenient  or 
npracticable  that  they  should  be  parties 
)  the  record,  if  they  all  have  one  common 
iterest  a  few  may  sue  on  behalf  of  them- 
dves  and  of  all  the  other  members  of  the 
■ociation.  I  apprehend,  that  .this  rule 
ill  apply  strictly  to  the  case  now  before 
e  Court.  The  object  of  this  suit  is,  to 
it  rid  of  a  disadvantageous  agreement,  on 
e  ground  of  imputed  fraud ;  an  agreement 
bidi  is  said  to  be  disadvantageous  and 
iooos  to  tlie  interests  of  the  company ;  and 

1  the  members  of  the  company,  therefore, 
md  in  that  respect  in  the  same  situation ; 
ey  have  the  same  interest  to  get  rid  of 
is  agreement ;  and  upon  the  principle 
lieh  I  liave  stated,  some  may  sue  in  their 
ro  names,  and  in  the  name  of  the  whole 
lociation. 

It  does  not  appear  to  me,  that  this  case 
met  at  all  within  the  principle  of  the  two 
ses  which  were  cited  at  the  bar,  which 
t  exceptions,  if  I  may  so  express  myself, 
»the  rule,  namely,  the  cases  of  Van  San* 
nv. Moore  (S),  and  another  case  of  Blain 
Agar{J^\  which  was  decided,  I  believe, 
f  the  present  Master  of  the  Rolls.  Those 
ire  caaea  of  a  different  description,  in 
lieh,  from  the  nature  of  the  subject  in 
{atioDy  it  waa  necessary  that  every  indi- 
nal  should  be  a  party  to  the  proceed - 
K.  I  consider,  therefore,  that  there  is 
foundation  for  this  objection  ;  and  with 
pact  to  the  argument  which  was  pressed, 
the  inconvenience  and  evil  that  may  arise 
m  the  establishment  of  this  principle,  in 
of  this  description,  namely,  that  there 
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may  he  collusion  between  the  vendor  and 
some  of  the  vendees,  to  get  rid  of  an  agree* 
ment,  which  the  vendor  may  be  desirous  to 
get  rid  of;  if  such  a  case  in  point  of  evi- 
dence should  be  presented,  the  Court,  in 
that  case,  would  know  how  to  deal  with  it ; 
but  there  is  no  suggestion  of  any  such  col- 
lusion in  the  present  instance,  nor  anything 
tending  to  it.  I  am  clearly  of  opinion, 
therefore,  that  the  parties  who  are  the  plain- 
tiffs upon  this  record,  are  sufficient,  suing  in 
their  own  names  and  in  the  names  of  the 
rest  of  the  firm,  to  maintain  this  proceeding. 
I  beg  to  be  understood  as  not  grounding 
that  opinion  at  all  upon  the  terms  of  the 
partnership  deed  or  deed  of  settlement ;  be- 
cause, after  a  careful  consideration  of  the 
terms  of  that  deed,  it  does  not  appear  to 
me,  that  any  argument  in  favour  of  the 
present  shape  of  this  suit  fairly  arises  out 
of  the  obvious  construction  of  that  instru- 
ment. 

The  third  objection  which  has  been  made 
in  point  of  law  to  the  plaintiffs'  right  to 
sue,  is  of  a  different  description.  The  ob- 
jection is,  that  an  agreement  has  been  en- 
tered into  between  Mr.  Attwood  on  the  one 
side,  and  three  of  the  members  of  the  part- 
nership on  the  other ;  that  nothing  is  said, 
in  the  terms  of  that  agreement,  with  respect 
to  the  price  at  which  iron  may  be  manufac- 
tured, nor  any  circumstances  of  that  de- 
scription. It  is  said,  therefore,  that,  this 
being  a  written  agreement,  if  evidence  is  to 
be  allowed  for  the  purpose  of  shewing  that 
the  statements  made  while  the  agreement 
was  under  consideration,  arc  incorrect,  it 
will  have  the  effect  of  allowing  parol  evi- 
dence to  be  introduced,  for  the  purpose  of 
varying  the  terms  of  the  written  contract, 
which  is  contrary  to  every  principle  of  law, 
and  contrary  to  the  provisions  of  the  Sta- 
tute of  Frauds.  But,  I  think  that  this  is 
not  a  fair  or  proper  view  of  the  case.  The 
case  that  is  attempted  to  be  made  out  at 
the  bar,  on  the  part  of  the  plaintiffs,  and 
which  they  contend  they  have  established, 
is  this  :  they  say,  that  there  were  mis- 
statements made,  with  respect  to  those  par- 
ticulars, which  were  the  bases  of  the  treaty ; 
that  they  were  not  merely  mis-statements, 
but  that  they  were  mis-statements  made  by 
Mr.  Attwood,  he  knowing  at  the  time  that 
they  were  mis-statements ;  and  that  it  was  a 
deception  practised  upon  them ;  that  it  was 


EXCHEQUER  IN  EQUITY  : 


aw  is  termed  a  fraud ;  and  that  this 
ays  been  considered  as  an  exception 
'ule  to  which  I  have  referred. 
re  is  no  doubt,  that,  in  courts  of  com- 
aw,  ahhough  there  may  be  a  written 
nnent,  if  there  has  been  a  misrepresen- 
i  of  material  facts,  not  within  tlie  view 
le  party  to  whom  that  misrepresenta- 
is  made,  and   that   misrepresentation 
lade  knowingly,  so  as  to  form  a  case  of 
eption,  that,  notwithstanding  the  writ- 
i  agreement,  an  action  may  be  maintained, 
r  the  purpose  of  recovering  damages  oc- 
isioned  by  such  misrepresentations.    That 
rinciple  was  established  so  far  back  as  the 
;ase  of  Eakins  v.  Tresham  (5)  in  the  reign 
of  Charles  the  Second.     It  was  afterwards 
followed  up,  after  some  doubt,  and  much 
consideration,  in   a  case  which  was  cited 
at  the  bar,  of  Lisney  v.  Selby  (6) ;  and  it 
has  been  recently  confirmed,  in  the  case 
of  Dohcll  V.  Stevens  (7),  also  cited  at  the 
bar,  by  the  decision  of  the  Court  of  King's 
Bench.     The  case  of  Pickering  v.  Dowsan 
(8),  decided  in  the  Court  of  Common  Pleas 
during  the  time  Mr.  Justice  Gibbs  was  a 
member  of  that  court,  was  cited  in  opposi- 
tion to  these  decisions ;  it  does  not  appear 
to  me,  when  the  principle  of  that  decision 
is  considered,  that  it  at  all  impugns  the 
cases  to  which  I  have  referred,  but  that, 
on  the  contrary,  it  tends  to  confirm  them ; 
for  in  the  case  of  Pickering  v.  DowsoHf  it 
was  laid  down,  that  if  there  was  any  decep- 
tion or   fraud,  an  action  might  be   main- 
tained, although  a  particular  description  of 
deception  and  fraud  was  there  pointed  out. 
But  if  a  representation  be  made  of  a  mate- 
rial fact,  the  correctness  of  which  the  other 
party  has  no  opportunity  of  knowing  at  the 
time,  and  it  is  made  intentionally,  with  a 
view  of  enhancing  the  price  to  be  paid  for 
the  article  that  is  contracted  for  ;  1   ask 
whether  any  case  of  fraud,  more  distinct 
and  precise  than  a  case  of  that  description, 
can  be  pointed  out  ? 

It  appears  to  me,  therefore,  that  as  far 
as  the  cases  at  law  go,  where  a  misrepre- 
sentation of  a  material  fact,  not  within  the 
observation  of  the  opposite  party,  is  made, 

(5)  1  Keb.  510  J  i.  c.  1  Ler.  10«. 

(6)  2  Lord  Rajm.  1118. 

(7)  3  B.  &  C.  6?S;  b.  c.  5  D.  &  R.  490  ;  3  Law 
Journ.  K.B.  89. 

(8)  4  Taunt.  779. 


the  person  making  the  repraieiitatioD,  know- 
ing  at  the  time  that  hit  statenneDU  are 
untrue,  under  such  circumstances,  an  action 
may  be  maintained  at  law,  according  to  the 
decisions  I  have  stated,  for  the  purpose  of 
recovering  a  compensation  in  damages  for 
the  injury  the  party  has  sustained  ;  not- 
withstanding the  contract  was  in  writing, 
and  notwithstanding  those  particulars  may 
be  no  part  of  the  terms  of  the  written  con- 
tract. If  that  be  so,  it  would  foUoir  also 
that  in  a  court  of  equity,  as  it  appears  to 
me,  a  party  would  be  entitled  to  come  for^ 
ward,  for  the  purpose  of  obtaining  redress, 
in  order  to  get  rid  of  a  contract  founded 
on  such  fraudulent  representations. 

It  is  not  necessary,  however, that  I  should 
deal  in  speculation  on  a  point  of  this  kind^ 
because  the  point  has  been  expressly  de- 
cided ;    not  lightly  decided,    but  decided 
after  careful  and  deliberate  consideration  ; 
I  allude  to  the  case  that  was  cited  at  the 
bar,  of  Edftards  v.  M^Leary  (9).     That 
case  came  on    before  Sir  William  Grant, 
then  sitting  as  Master  of  the  Rolls.     He 
took  time  to  consider  his  judgment ;  and  il 
my  recollection  serves  me  right,  so  anxious 
was  he  upon  the  subject,  that  he  did  that 
which  is  unusual  in  courts  of  equity.  In 
gave  a  written  judgment,  which  he  pro 
nounced.     But  the  case  did  not  stop  wif 
Sir  William  Grant;  it  came  afterwards,  ? 
appeal,  before  Lord  Eldon.     It  wasargu 
before  Lord  Eldon,  by  the  first  counsel 
the  day,  and  Lord  Eldon,  after  hearing 
argument,  (I  believe  he  did  not  take  r 
to  consider,)  confirmed  the  decision  o^ 
Master  of  the  Rolls.     Whatever  my 
opinion,  therefore,  might  be,  or  whs 
doubts  I  might  entertain  upon  the  pr 
I  had  any,  I  should  not  think  myself 
fied   under  such  circumstances  in  r 
counter  to  a  decision  so  much  cor 
and  so  deliberately  pronounced, 
judgment  and  my  opinion  are  not 
ance  with  the  principle  on  which  ' 
was  decided.     I   think  it  was  df 
sound  principles  ;  that  it  is  ans 
those  decisions  in   the  courts  o 
law,    to  which  I  have  referred, 
upon  the  same  principle  ;  and  t^ 
of  deception  is  made  out,  sue 
stated,  it  is  a  ground  in  this  co' 

(P)  Coop.  3u8  ;  f.c.  CJ^war 
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coart  of  equity  to  which  an  application  may 
be  made,  to  set  aside  the  contract. 

Hanng  thus  disposed  of  these  prelimi- 
nary objections  in  point  of  law,  it  becomes 
DOW  necessary  to  advert  to  the  facts  of  the 
ease,  and  to  see  whether  such  a  case  as  it 
VI  as  incumbent  upon  the  plaintiffs  to  make 
out,    has   been  established   by  clear   and 
satisfactory  evidence. 

[His  Lordship  then  proceeded  to  state 
the  circumstances  connected  with  the  his- 
tory  of   the  negotiation,  up  to  the    time 
when  it  was  completed  by  the  contract  of 
liie    4th  of  November,  commenting  upon 
tbem,  and  shewing  various  mis-statements 
nnacle  by  the  defendant  Attwood,  of  matters 
of  iact,  material  and  important  to  tlie  nego- 
tiation that  was  going  on,  to  regulate  the 
price  which  was  to  be  paid  for  the  property, 
and  which  were  mis-statements  within  the 
knowledge  of  Mr.  Attwood,  when  made  by 
him — being,  first,  a  mis-statement  making  a 
difference  of  16f.  or  1/.  4s,  per  ton,  between 
the  real  and  the  represented  cost  of  manu- 
fmetnring  pig  iron,  at  Dudley  Wood   and 
Netherton  furnaces,  making,  on  the  lowest 
calctdation,  a  ditiference  in  profits,  on  tlie 
quantity  alleged  to    be  manufactured,   of 
14,000/L,  or  on  the  higher  calculation,  of 
ISyOOO/.  a  year.     Secondly,  a  mis-state- 
ment, being  a  diflference  between  the  real 
and  the  represented  costs  of  the  conver- 
sion of  iron  into  refined  iron,  blooms,  and 
rods,  of  from  5s.  to  6s,  per  ton,  making 
another  considerable  difference  in  profits ; 
and  thirdly,  a  mis-statement  that  the  books 
of  the  mining  concerns  contained  no  yield 
accounts,  though  there  were  entries  capa- 
ble of  furnishing  accounts  equal  to  yield 
accounts,  by  which  the  fallacy  of  the  pre- 
ceding statements  would  have  appeared. 

[His  Lordship  then  proceeded  to  shew  in 
what  manner  Mr.  James  and  Mr.  Edwards, 
eitlier  actually  assisted  the  defendant  Att- 
wood in  those  false  representations,  or  in 
concealing  their  falsehood  ;  and  then,  after 
adverting  to   the   conduct  of  Mr.  Philip 
Taylor,  the  agent  of  the  plaintifTii,  attempted 
to  be  impeaclied  by  the  plaintiffs,  as  re- 
garded his  connexion  with   the  defendant 
Attwood,  in  these  transactions ;  and  after 
stating  that  those  charges  were  not  estab- 
lished  to    his,   the   Lord   Chief  Baron's, 
•atiifaction,  they  depending  upon  evidence, 
which  in  some  particulars  be  thought  had 


been  misapprehended,  and  on  strained  in- 
ferences drawn  by  the  plaintiffs,  from 
other  parts  of  his  conduct, — his  Lordship 
concluded  his  judgment  as  follows — ] 

It  remains  to  be  considered  how  far  the 
acts  of  confirmation,  on  the  part  of  the 
company,  of  these  contracts,  deprive  the 
plaintiffs  of  the  right  to  institute  this  suit. 
Supposing  that,  immediately  after  the  9th 
of  November,  when  they  were  put  in  pos- 
session of  this  property,  they  had  a  right 
to  have  interposed,  and  have  said,  we  have 
been  deceived  with  respect  to  it — have  the 
circumstances  which  have  taken  place 
since  that  period  been  such  as  to  deprive 
them  of  that  right?  The  argument  on  the 
part  of  the  defendant  Attwood  is,  that 
Mr.  Philip  Taylor  was  their  agent :  Mr. 
Philip  Taylor  was  upon  the  spot,  and  had 
been  there  as  early  as  the  25th  of  Septem- 
ber, and  had  continued  down  to  the  month 
of  October,  with  the  exception  of  a  very 
few  days  ;  that  afterwards  he  was  put  in 
possession  upon  the  9th  of  November,  and 
remained  in  possession  from  the  9tl)  of 
November  superintending  the  works,  down 
to  the  period  when  this  suit  was  first  insti- 
tuted. It  is  said  that  he  must  have  known 
of  these  misrepresentations ;  that  he  had 
ample  opportunity  of  knowing  every  par- 
ticular connected  with  the  works,  and  that 
if  he  had  every  opportunity  of  knowing  all 
the  particulars  connected  with  the  works, 
he  was  himself  also  one  of  the  partners  in 
the  concern  ;  that  it  is  too  late  now  to 
wait  the  chance  of  events  for  a  period  of 
six  months,  to  lie  by  during  the  whole  of  that 
time,  and  then  at  the  expiration  of  that 
period  to  turn  round  and  say — We  must 
have  these  contracts  vacated  on  account  of 
the  false  representations  upon  which  they 
were  founded. 

Now,  first,  with  respect  to  the  fault,  I 
pronounce  no  opinion,  as  to  whether  or  not 
the  evidence  was  such  as  would  have  jus- 
tified me,  if  the  case  had  depended  upon 
the  fault  alone,  upon  that  ground  to 
have  set  aside  the  contract.  I  do  not 
think  it  necessary  to  do  so.  I  think,  that 
immediately  after  Mr.  Philip  Taylor  look 
possession  as  the  agent  of  the  company,  as 
a  partner  of  the  concern,  he  must  have 
known  of  the  circumstances  connected  with 
the  fault.  All  the  workmen,  or  nearly  all 
the  workmen,  were  continued :  everything 
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that  was  known  to  Mr.  Attwood  must  have 
been  known  to  Mr.  Philip  Taylor,  of  ne- 
cessity, immediately  after  he  took  posses- 
sion. It  is  quite  clear,  from  what  passed 
between  Mr.  Philip  Taylor  and  Mr.  Fowler 
in  the  month  of  January,  that  he  knew  of 
this  fault.  I  think,  under  those  circum- 
stances, supposing  Mr.  Philip  Taylor  to 
be  the  fair  and  honest  agent  of  the  com- 
pany, It  is  too  late  now,  at  the  expiration 
of  six  months,  to  turn  round,  and  say,  upon 
that  ground,  that  the  bill  might  be  filed  for 
the  purpose  of  setting  aside  the  contract :  I 
think  the  parties  should  have  come  earlier; 
I  think  Mr.  Philip  Taylor  knew  all  that 
Mr.  Attwood  knew,  at  a  very  early  period ; 
and  I  think,  therefore,  that  it  is  not  a 
ground  upon  which  I  should  have  felt 
myself  justified  in  vacating  these  contracts. 
Having  disposed  of  this  point,  we  come 
to  other  parts  of  the  case.  Upon  the  25th 
of  September,  Mr.  Philip  Taylor  was  upon 
the  spot.  There  is  evidence  to  shew  that 
be  had  an  opportunity  of  inspecting  the 
books  in  the  counting-house ;  and  that  he 
actually  availed  himself  of  that  opportu- 
nity, and  did  inspect  them ;  but  to  what 
extent  that  inspection  was  carried  does  not 
appear,  nor  is  it  likely  that  it  was  carried 
on  in  such  a  way  as  to  have  led  to  any 
clear  or  satisfactoryinformation  with  respect 
to  the  subjects  that  are  matters  of  contro- 
versy in  this  suit.  It  would  have  re- 
quired a  close  and  minute  investigation  of 
a  very  different  description  from  that 
spoken  to  by  the  witnesses,  to  have  en- 
abled Mr.  Philip  Taylor  to  arrive  at  any 
such  information  from  the  accounts  that 
were  produced  to  him.  There  is  no  rea- 
son to  believe  that  he  ever  saw  the  stock- 
papers.  What  then  afterwards  took  place? 
On  the  9th  of  November,  when  he  took 
possession,  what  did  Mr.  Attwood  do  ? 
Every  book  was  removed.  Mr.  Attwood 
had  a  right  to  do  so ;  they  were  removed 
with  the  utmost  possible  anxiety,  not  only 
every  book  that  was  exhibited  in  the  count- 
ing-house, but  every  fragment  that  might 
be  made  use  of  as  evidence  against  him 
as  to  the  former  state  of  the  works.  A 
witness,  I  think  of  the  name  of  Horton,  was 
asked  by  Mr.  Attwood  in  the  course  of 
conversation,  whether  he  had  any  books 
belonging  to  the  works :  he  said  "  No,  I 
have  a  private  memorandum  book  of  my 


own."  Mr.  Attwood  required  to  see  it, 
and  it  was  retained  by  Mr.  Attwood.  He 
said,  *'  Have  you  no  other  papers  or  docu- 
ments ?"  "  Yes,"  said  he,  •*  I  have  two 
other  papers,  upon  which  I  have  made  me- 
morandums." "Give  them  to  me,"  said 
Mr.  Attwood.  Mr.  Horton  brought  them, 
and  he  took  possession  of  them.  I  men- 
tion this  to  shew  that  there  was  a  complete 
clearing  out,  if  I  may  so  express  myself, 
at  the  time,  of  everything  that  could  give 
information  as  to  the  former  state  of  the 
works.  Therefore,  Mr.  Philip  Taylor 
being  there  in  possession,  as  the  superin- 
tendent, had  no  opportunity  even  if  he  had 
time  for  such  investigation,  to  inspect  and 
examine  the  books  for  the  purpose  of  see- 
ing whether  upon  such  examinations  the 
statements  made  by  Mr.  Attwood  had  or 
had  not  been  correct. 

But  while  Mr.  Philip  Taylor  continued 
to  superintend  the  works,  what  was  the 
nature  of  his  business  ?  I  have  already 
described  that  he  did  not  keep  the-  ac- 
counts :  he  pursued  the  active  part  of  the 
business;  directed  new  works  and  altera- 
tions of  old  ones ;  superintended  the  work- 
men ;  received  persons  coming  upon  busi- 
ness ;  carried  on  a  very  extensive  and  vo- 
luminous correspondence  with  the  direc- 
tors :  his  time  was  wholly  occupied.  It 
does  not  appear,  therefore,  that  he  had 
any  opportunity  of  obtaining,  or  that  he  had 
any  knowledge  whatever  of  any  particular 
facts  upon  which  he  could  build  the  con- 
clusion, that  deception  had  been  practised 
upon  him.  It  is  true,  that  in  the  progress 
of  time,  in  the  course  of  about  five  or  six 
weeks  af\er  they  had  been  put  in  posses- 
sion, the  directors  discovered  that  the  pro- 
fits were  not  such  as  they  had  been  taught 
to  expect  by  the  deductions  from  the  state- 
ments they  had  received  ;  and  Mr,  Small 
wrote  on  the  22nd  of  December  a  private 
and  confidential  letter  of  great  length  to 
Mr.  Philip  Taylor  upon  the  subject.  It 
appears  from  Mr.  Philip  Taylor's  answer, 
that  he  entertained  the  same  feeling ;  but 
that  neither  of  them  knew  to  what  the  de- 
ductions were  to  be  referred.  No  investi- 
gation had  taken  place ;  Mr.  Philip  Taylor 
said,  **  Let  us  wait  and  see  what  the  quar- 
terly account  is ;"  the  quarterly  account  was 
made,  and  produced  by  Mr.  Edwards,  and 
upon  the  face  of  that,  they  all  supposed 
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there  was  a  profit  of  8,000/.  upon  that 
quarterly  account.  The  report  in  the 
month  of  March  was  framed  by  Mr.  Phih'p 
Taylor,  and  the  profits  were  stated  to  be 
about  30,000/.  per  annum.  They  were  a 
little  relieved  at  that  moment,  but  it  oc- 
curred to  some  of  them,  that  it  would  be 
better  to  have  that  account  investigated. 
Mr.  Smith  investigated  the  account ;  it  was 
very  shortly  cut  down  from  30,000/.  to 
4,000iL,  and  has  since  by  the  testimony  of 
the  witnesses  been  cut  down  to  1,800/. 
Then  what  took  place  ?  A  deputation  was 
lent  down  to  investigate  the  account  still 
further,  and  the  result  of  that  investigation 
was,  that  they  found  they  had  been  de- 
oeifed  in  the  representations  made  by  Mr. 
Attwood,  and  it  was  determined  immedi- 
ately to  institute  this  suit. 

Now,  it  has  been  said,  that  indulgence 
had  from  time  to  time,  with  respect  to  pe- 
cuniary payment,  been  asked  of  Mr.  Att- 
wood by  the  British  Iron  Company.    That 
is  true,  but  the  last  application  of  the  kind 
was  made  previously  to  the   deputation 
going  down,  to  which  I  have  referred.  At 
the  time  of  the  last  application,  although 
it  was  known  that  the  profits  of  the  con- 
cern were  not  so  extensive  as  they  had 
anticipated  ;  that  they  fell  far  short  of  the 
brilliant  expectations  which  they  had  form- 
ed; yet  they  had  no  distinct  knowledge  to 
what  cause  it  was  to  be  ascribed,  and  they 
therefore  could  not  act  upon  it,   in  their 
transactions  with    Mr.    Attwood.     They 
acted  with   respect  to  Mr.  Attwood,  and 
with  regard  to  the  property,  as  if  the  trans- 
action had  been  a   fair  one ;  but  the  mo- 
ment the  investigation  had  taken  such  a 
•hape  as  to  get  something  tangible  upon 
which  they  could  proceed,  from  that  mo- 
ment they  stayed  thenr   hands,  and  they 
determined  to  institute  these  proceedings. 
It  does  not  appear  to  me,  therefore,  upon 
the  whole,  that  there  has  been  any  such 
confirmation  arising  out  of  the  conduct  of 
Mr.  Philip  Taylor,  or  arising  out  of  the 
conduct  of  the  directors,  as  to  deprive  the 
company  of  a  right  to  institute  this  suit, 
apposing  that  they  could  have  originally 
mititated  it  upon  the  ground  of  the  inac- 
curacy of  the  representations  that  were 
made. 

It  hu  also  been  said  that  great  altera- 
^  has  taken  place  in  the  property ;  that 


the  trees  have  been  cut  down,  and  the  sur- 
face has  been  altered  ;  but  all  this  was  in 
the  natural  exercise  of  the  rights  of  the 
supposed  owner  of  the  property.  There 
is  no  suggestion,  at  least,  no  suggestion 
that  satisfies  me,  in  point  of  evidence,  that 
they  have  not  acted  fairly  in  the  manage- 
ment of  the  property :  the  whole  was  in- 
cident to  the  act  done  by  Mr.  Attwood ; 
they  were  put  in  possession  as  owners; 
and  they  conducted  themselves  as  owners, 
till  they  discovered,  as  they  thought,  that 
they  had  been  imposed  upon;  and  they 
then  stayed  their  hands  and  instituted  this 
suit.  1  am  bound  then  to  say,  upon  the 
whole,  that  I  am  satisfied  that  there  were 
misrepresentations  of  material  facts  know- 
ingly made  by  Mr.  Attwood  with  respect 
to  those  circumstances,  which  were  the 
bases  of  these  agreements.  That  being  so, 
it  is  clear  that  these  agreements  cannot 
stand;  that  the  Court  ought  to  vacate 
them ;  and  that  nothing  that  has  been 
since  done  has  deprived  the  parties  of 
their  right  to  institute  these  proceedings. 
With  respect  to  the  particular  form  of  the 
decree  that  I  shall  pronounce,  it  is  impor- 
tant that  1  should  draw  it  up  myself;  but 
this  much  I  will  say — that  the  agreement 
must  be  vacated  ;  that  the  money  that  has 
been  paid  must  of  course  be  returned, 
with  interest ;  and  that  the  parties  who 
have  been  in  possession  of  this  property, 
must  account  for  the  profits  of  that  pro- 
perty :  of  course  in  that  account  they 
must  be  considered  as  having  held  that 
property  during  that  period  on  account  of 
Mr.  Attwood. 

With  respect  to  the  costs,  I  am  of  opi- 
nion that  Mr.  Attwood  must  pay  the  costs; 
that  the  bill  must  be  dismissed,  as  far  as 
relates  to  Mr.  Philip  Taylor,  with  costs  ; 
and  that  Mr.  James  and  Mr.  Edwards  must 
pay  their  costs.  The  costs  of  the  suit 
must  be  paid  by  these  three  defendants. 


18S2.     > 
fuly  3.    3 
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Will — Intention — **  Whole  residue  of  my 
dkidendi^-'Long  annuities. 

A  testatrix,  after  bequeathing  to  trustees 
**  funded  property  sufficient  to  pay  A.  501, 
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for  her  life,**  and  at  her  decease  giving  and 
hequeathing  "  the  aaid  funded  property  to  B, 
and  her  heirs"  and,  after  also  giving  various 
legacies,  gave  and  bequeathed  to  C  "  the 
whole  of  the  remainder  of  her  dividends  for 
her  life ;"  and  at  her  decease  gave  several 
considerable  legacies,  viz,  to  D.  1,000/. 
stock,  B.  1 ,000/.  stock,  <J'C. — /it  the  making 
of  Iter  will,  and  at  her  death,  the  testatrix 
was  possessed  only  of  Bank  Long  Annuities  : 
and  Held,  that  by  smh  bequest  to  C,  C. 
was  entitled  to  the  whole  residue  of  such  Hong 
Annuities  for  her  liftf  after  sufficient  being 
raised  thereout  in  aid  of  her  other  personal 
estate,  to  realize  the  said  funded  property, 
and  pay  the  previous  legacies ;  and  that  the 
Court  could  not  enter  into  the  consideration 
whether  there  might  or  wight  not  be  a  suffix 
dent  fund  to  answer  the  legacies  given  after 
her  decease. 

By  her  will,  bearing  date  the  7th  of 
September  1829,  Mary  Fludycr,  of  Upton, 
in  the  county  of  Essex,  gave  and  bequeath- 
ed as  follows  : — "  1  give  and  bequeath,  in 
trust  to  Mrs.  Mary  Newcombe,  widow,  and 
Edward  Vincent,  surgeon,  funded  property 
sufficient  to  pay  to  Sarah  Bateman,  spin- 
ster, the  sum  of  501,  per  annum,  to  be 
paid  half-yearly  when  the  dividends  be- 
come due,  during  her  natural  life  ;  and  at 
her  decease,  I  give  and  bequeath  the  said 
funded  property  to  Frances  Jane  Vincent, 
and  her  heirs :  I  further  give  and  be- 
queath to  Henry  Raven  the  sum  of  20L 
per  annum,  to  be  paid  by  my  aforesaid 
trustees  from  my  funded  property  during 
his  natural  life,  to  be  paid  half-yearly  as 
the  dividends  become  due."  She  then  be- 
queathed various  specific  and  pecuniary 
legacies,  and  her  will  then  proceeded  as 
follows : — **  I  further  give  and  bequeath  to 
my  aforesaid  trustee,  Mrs.  Mary  New- 
combe, the  whole  of  the  remainder  of  my 
dividends  durini;  her  natural  life  ;  and  at 
her  decease,  I  give  and  bequeath  1,000/. 
stock  to  the  Rev.  William  Vincent;  and  I 
further  give  and  bequeath  at  the  death  of 
Mrs.  Newcombe,  1,000/.  stock  to  George 
Vincent;  I  further  give,  at  Mrs.  New- 
combe's  death,  2,000/,  stock  to  the  Rev. 
Dr.  Burford ;  I  give  and  bequeath  to  the 
Rev.  Arthur  Henry  Glassei  at  the  death 
of  Mrs.  Newcombe,  1,000/.  stock  ;  I  also 
give  and  bequeath,  at  the  death  of  Mrs. 


Newcombe,  to,  uiy  said  trustee,  Edward 
Vincent  3,000/.,'  and  I  appoint  and  consti- 
tute my  aforesaid  trustee,  Edward  Vincent, 
my  residuary  legatee,  and  his  assigns ;  and 
I  further  name  and  appoint  my  aforesaid 
trustees,  viz.  Mrs.  Newcombe  and  Edward 
Vincent,  executrix  and  executor,  for  carry- 
ing this  my  will  into  effect." 

At  the  date  of  the  above  will,  and  at  the 
decease  of  Mrs.  Fludyer,  the  only  funded 
property  which  she  possessed,  consisted  of 
G06/.  per  ann.,  Bank  long  annuities ;  which 
long  annuities  comprised  nearly  the  whole 
of  her  personal  estate ;  and  the  question 
raised  for  the  opinion  of  the  Court  was, 
whether,  after  providing  a  sufficient  amount 
of  stock  to  answer  the  annuity  of  50/.  a 
year  to  Sarah  Bateman  for  her  life,  given 
after  her  decease  absolutely  to  Frances 
Jane  Vincent,  and  also  to  answer  the  an- 
nuity of  SO/,  per  annum  given  to  Henry 
Raven  for  his  life  ;  and  after  paying  the 
several  pecuniary  legacies  given  by  the 
will,  the  bequest  by  the  testatrix  of  '*  the 
whole  of  the  remainder  of  her  dividends'* 
would  carry  the  whole  residue  of  the  long 
annuities,  as  they  became  payable,  to  Mrs. 
Newcombe,  for  her  life,  or  such  part  thereof 
as  such  annuities  should  continue  payable; 
or  whether,  for  the  purpose  of  securing  the 
payment  of  the  several  legacies  bequeath- 
ed in  stock  after  her  dtcease,  such  long 
annuities,  being  a  perishable  and  dimiDish- 
ing  fund,  should  not  be  at  once  converted 
into  3L  per  cent,  consolidated,  or  3/.  per 
cent,  reduced  bank  annuities,  and  Mrs. 
Newcombe  be  declared  entitled  to  tliedivi^ 
dends  of  the  same  for  her  life. 

The  bill  was  filed  to  obtain  a  sale  of  the 
long  annuities,  and  investment  of  the  pror 
duce  in  bank  3/.  per  cent,  consolidated,  or 
3/.  per  cent,  reduced  annuities  ;  and  thM 
Mrs.  Newcombe  should  be  declared  to  be 
entitled  for  her  life  accordingly. 

Mr.  Spence  was  for  the  plaintiffs,  some 
of  the  legatees  of  stock  legacies,  and  Mr. 
Vincent,  the  residuary  legatee. 

Mr,  Simpkinson,  and  Mr,  Grerley,  for 
Mrs.  Newcombe. 

Mr,  Sandys,  Mr,  Sharpe,  and  Mr,  Keener 
for  the  other  defendants. 

Mr.  Simkinson,  and  Afr.  GreUey.^-^Al* 
though  long  annuities  are  in  fact  a  perish- 
able fund,  the  intention  of  tlie  testatrix 
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kaag  ippwtH,  the  Graft  will  not  interfere 
to  eothoriie  the  change  of  such  annuities 
far  other  tecuritieav  so  as  to  vary  or  affect 
the  relative  rights  of  the  lef^tees  taking 
ander  the  will— Loril  v.  Godfrey  ( 1 ).     The 
intention  of  the  testatrix  is  apparent  on  the 
fiee  of  this  will.     The  only  funded  pro- 
perty she  possessed  consisted  of  long  annui- 
ties, sod  the  terms  of  the  will  are  "  the  whole 
of  the  remainder  of  my  dividends."    The 
Coort    camot  enter  into    the  qnestion, 
whether  the  legatee  may  or  may  not  outlive 
the  period  at  which  these  annuities  will 
cease ;  nor  whether  there  may  or  may  not 
at  her  death  he  sufficient  to  pay  the  lega- 
cies given  in  stock. 

LtOKoLmmnasTiCB. — The  apparent  in- 
tention of  the  testatrix,  that  Mrs.Newcombe 
should  enjoy  the  residue  of  these  long  an- 
na ities,  is  aided  by  a  reference  to  the  terms 
of  the  bequest,  made  by  her  in  favour  of 
Sarah  Bateman  and  F.  J.  Vincent.     Being 
possessed  only  of  these  long  annuities,  she 
beqncaths  in  trnst  funded  property,  suf- 
ficient to  nay  to  Sarah  Bateman,  spinster, 
the  smn  m50L  per  annnm,  during  her  life, 
and  SI   her  decease,   bequeaths   the  said 
Ainded  nroperty  to  F.  J.  Vincent,  and  her 
heirs.   Now,  from  the  time  of  the  bequest,  it 
is  desr,  that  the  tesutrix  wished  to  create  a 
fond  to  aecnre  a  permanent  provision ;  she 
then  gave  varioua  legacies  which  could  be 
raised  ost  of  the  long  annuities  ;  and  then 
her  will  proceeds,  by  giving  "the  whole  of 
the  remainder  of  her  dividends"  to  Mrs. 
Neweombe,  for  her  natural  life.     The  in- 
tention of  the  testatrix  is  clesriy  apparent, 
sod  it  is  not  for  the  Court  to  consider,  whe- 
ther there  msy  or  may  not  be  a  sufficient 
fnnd  to  anawer  the  legacies  given  at  Mrs. 
Neweombe's  decease. 

Bill  dtiwusied. 


183S.      >  AUimr  s.  XLPHnrsroifB  aso 

Nov.  18,  t4b3  AMOTRBE. 

rnks— Hitfef. 

A  miUer  who  grmdg  kii  own  com  at  kit 
miU,  sad  niit  ike  JUmr,  is  noi  liable  to  ike 

fa  retpeet  of  nek  com. 


Bill  by  a  rector  for  an  account  and  satis- 
faction of  tithes. 

One  of  the  defendants  occupied  a  mill, 
at  which  he  ground  his  own  corn,  and,  as  a 
miller,  sold  the  flour.  Ihe  question  was, 
whether  tithes  were  payable  in  respect  of 
the  mill  as  so  occupied  and  used  by  that 
defendant. 

Mr,  ShnpkinMon  and  ilfr,  fV,  Eagle 
argued  for  the  defendants ;  and  in  support 
of  the  exemption  from  tithes,  cited  Brown 
V.  WoolUey  ( 1 ). 

A/r.  BoteUr  and  Afr.  Teed,  for  the  plain- 
tiff, denied  the  authority  of  the  decision  in 
Brown  V.  /fW/sey,  as  the  case  had  been 
appealed  from,  hue  the  appeal  had  abated. 

After  diiposin^  of  the  other  points  in  the 
case,  the  Lord  Chief  Baron  said,  he  would 
look  at  the  papers  in  Brown  v.  WoolUey ^ 
to  ascertain  whether  the  principle  was  ap- 
plicable to  the  present  case,  and  now,  (No- 
vember 24th,)  his  Lordship  said, 

I  have  looked  over  the  papers  in  the 
case  in  the  House  of  Lords,  and,  so  far  as 
relates  to  the  use  of  the  mill,  the  present 
case  appears  to  fall  within  the  principle  of 
that  case.  As  the  appeal  in  that  case  has 
not  been  decided,  I  shall  adhere  to  the 
opinion  of  the  majority  of  the  Court.  I 
know,  that  in  the  House  of  Lords,  great 
doubt  upon  that  case  was  felt  by  some 
persons  ;  I  do  not  mean  to  say  legal  per- 
sons ;  but  doubts  were  entertained.  The 
case  being  a  question  of  law,  stood  over  for 
the  purpose  of  taking  the  opinion  of  the 
Judges ;  and  I  understand  the  appeal  has 
since  abated. 

The  decree  directed  the  defendant  to  ac- 
count for  the  profits  arising  from  corn 
ground  for  hire  only ;  and  in  estimating 
those  profits,  the  Master  was  to  deduct  a 
just  proportion  of  the  expenses  of  working 
the  mill. 


1832.     ) 
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THOMAS   AMTHOMT   TBULON  V. 
JOHN  CURtlS. 


Dec 

Mortgage — Foreclosure. 

A  demise,  by  way  of  mortgage,  of  the  in- 
terest of  a  reversioner  in  fee  for  a  term  of 
500  years,  subject  to  a  proviso  for  redemp- 
tion on  payment  of  principal  and  interest. 


(t)  4  MaM.  455. 
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EXCHEQUER  fW  E^t/PHr : 


without  limitation  as  to  the  time  of  payment , 
and  containing  covenants  for  payment  of 
principal  and  interest  on  demand^  and  until 
payment  thereof  for  the  mortgagee  to  enter 
into,  and  hold  and  enjoij  tlie  premises t  is  in 
the  nature  of  a  Welsh  mortgage ;  and  the 
mortgagee  cannot  sustain  a  bill  forforecUh- 
sure  against  the  party  to  whom  the  rever- 
sionary interest  has  been  convened. 

By  an  indenture,  bearing  date  the  Dth  of 
August  1 814,  and  made  between  Alexander 
Peter  Allan,  the  younger,  of  Basse  Terre, 
in  the  island  of  St,  Christopher,  Gent, 
of  the  one  part,  and  the  plaintiff  Tliomas 
Anthony  Teulon,  of  the  other  part,  the 
said  Alexander  Peter  Allan,  for  securing 
to  the  said  Thomas  Anthony  Teulon  the 
payment  of  1,019/.  7s.  4d.  then  due  to  him 
from  the  said  Alexander  Peter  Allan,  with 
interest  at  51,  per  cent,  per  annum,  granted 
and  demised  to  the  saici  Thomas  Anthony 
Teulon  all  that  the  remainder  or  rever- 
sion and  other  estate  and  interest  whatso- 
ever in  expectancy  of  him,  the  said  A.  P. 
Allan,  in  a  certain  messuage,  lands,  and 
premises  at  Mill  Green,  in  the  parish  of 
Ingatestone,  with  their  appurtenances  ;  to 
hold  the  same  premises  to  the  said  Thomas 
Anthony  Teulon,  his  executors, administra- 
tors, and  assigns,  for  the  term  of  500  years, 
subject  to  a  proviso  for  redemption  there- 
inaner  mentioned,  that  is  to  say,  that  if  the 
said  Alexander  Peter  Allan,  his  heirs,  exe- 
cutors, or  administrators,  or  any  other  per- 
son on  his  or  their  behalf,  should  pay  or 
cause  to  be  paid  unto  the  said  Thomas 
Anthony  Teulon,  his  executors,  adminis- 
trators, or  assigns,  the  full  and  clear  sum 
of  1,019/.  7s.  4c/.,  with  interest  at  51.  per 
cent,  per  annum,  then,  from  and  imme- 
diately afler  such  payment,  those  presents, 
and  the  term  thereby  created,  should  cease, 
determine,  and  be  void ;  and,  in,  and  by 
(Buch  indenture,  the  said  Alexander  Peter 
Allan  covenanted  with  the  said  Thomas  An- 
thony Teulon,  that  he,  the  said  Alexander 
Peter  Allan,  his  heirs,  executors,  or  admi- 
nistrators would,  on  the  demand  of  the  said 
Thomas  Anthony  Teulon,  his  executors, 
administrators,  or  assicns,  pay  to  the  said 
Tliomas  Anthony  Teulon,  his  executors, 
administrators,  and  assigns,  the  said  sum  of 
1,019/.  7s.  4c/.,  with  interest,  at  the  rate 
Aforesaid ;  and  that  until  payment  should 


.  . .   ff  .     • 

be  made  of  sutih  stitifn   and   Tntere8t,"i€ 

should  be  lawful  for  the  said  Thbinas  Aii» 

thoiiy  Teulon,  his  executors,  adiirinistratora; 

and  assigns,  at  all  times  thereafter  during 

the  said  term,  to  enter  upon  and  bold  the 

said  premises. 

In  tlie  year  1829,  the  defendant  John 
Curtis  purchased  the  interest  of  the  siifd 
Alexander  Peter  Allan  in  the  said  mes- 
suage and  premises,  subject  to  sndi  mort- 
gage incumbrance ;  and  such  interest  was 
duly  conveyed  to  him  by  indentures  of  lease 
and  release,  dated  the  ^Ist  iand  S^iid  of 
January  of  that  year. 

In  the  month  of  April  1830,  Alexander 
Peter  Allan  the  younger  died  intestate.- 

The  present  bill  was  filed  by  Thomas 
Anthony  Teulon,  praying,  that  an  account 
might  be  taken  of  the  said  mortgage  debt 
and  interest ;  and  that  John  Curtis  might  be 
directed  to  pay  what  should  be  found  due 
on  such  account,  and  in  default  thereof  be 
foreclosed. 

In  the  answer  of  the  defendant  Curtis,  it 
was  stated,  that  Alexander  Sriiyth,  the  te» 
nant  for  life  of  the  property,  was  still  living; 
that  for  some  years  prior  to  and  in  the 
month  of  August  1814,  Alexander  Peter 
Allan  resided  in  the  island  of  St.  Christo- 
pher, to  which  island,  the  security  of  the 
9th  of  August  1814,  after  it  was  prepared 
by  the  plaintiff,  was  sent  to  Allan  fbr  ex6^ 
cuiion  ;  and  that  the  plaintilF,  at  the  same 
time,  wrote  and  sent  to  Alexander  Peter 
Allan  the  following  letter  : — 

"  Mark  Lane,  tfOth  of  Augrust  1814. 

*'  If  you  recollect,  not  only  in  your  letters 
to  me,  but  also  in  your  letters  to  your  sister, 
you  have  always  said,  that  I  was  to  look  to 
the  Mill  Green  estate  as  a  security  for  ihy 
debt.  There  is  to  me  no  prospect  in'hiy  )ift 
of  enjoying  the  benefit  of  it,  Mr.'  JSniytm 
life  being  to  all  appearance  a  much  better 
life  than  my  own ;  neither  is  it  to  me  k 
desirable  security,  being  sncK  a  ohe  as 
neither  myself  or  family  can  receive  any 
benefit  by,  but  by  a  greater  loss  in  his  more 
valuable  life ;  neitlier  is  it  a  certain  one,  ill 
depending  upon  your  life  against  his :  ne- 
vertheless, as  it  is  the  only  one  you  can  give, 
and  Mr.  Allan  has  kindly  promised  to  send 
out  for  me  this  deed,  I  hope  and  trust  you 
will  with  pleasure  execute  it.  I  conceive, 
you  being  absent  from  this  country,  it  is,  at 
least,  equally  your  interest  to  sign  it,  as, 
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ifaoikL  yoB  liTe  longer  than  Mr.  Smytlii  it 
muK  intereai  nuc  and  roy  childreni  who  are 
Qpoo  the  ipot,  aod  have  every  document 
that  concerns  your  intereBt,  equally  for  your 
imerett  as  well  fi>r  our  own.  I  shall,  there- 
ibre,  use  no  further  argument ;  but,  leaving 
it  CO  your  honour  and  your  prudence,  with 
eTtry  vish  for  your  health  and  welfare^ 
"  I  remain,  dear  Sir, 
"  Your  obedient  friend  and  servant, 

"Thomas  A.  Teulon," 

"Ur.  Alexander  Peter  Allan  to  Thomas 
A.  Teuton,  Dr. 

]8d8»Nov.  9tfa.— To  amoujit 

of  account  sent  out  under 

the  city  seal 791  14  10 

IBl^,  August  9th.  —To  5^ 

years' interest     •     .     .     .  2S7  12    G 


1019  7  4 
That  on  the  9th  of  November  18 15,  the 
plaintiff  wrote  and  sent  to  Alexander  Peter 
Allan,  who  was  then  residing  at  St.  Chris- 
topher's, a  letter  to  the  fullowing  effect : — 
'*  Mark  Lane,  London,  10th  of 
November  1815. 
"  Dear  Sir, — I  have  been  favoured  with 
s  letter  from  your  sister,  requesting  me  to 
lead  you  the  copy  of  the  late  Mr.  Allan's 
■^  As  I  cannot  conceive  it  can  be  of  any 
ue  to  joua  aod  must  be  a  great  expense,  I 
buve  contented  myself  with  sending  the 
ibove  abridgment,  which  contains  all  that 
las  baeui  or  is  to  be,  acted  upon.  By  fa- 
rour  of  Mr.  Allan,  I  Iwve  received  the  lease 
»f  HiU  Green  estate,  of  which  you  desire  a 
aofpy ;  for  the  sanid  reasons,  (its  uselessness 
Hid  expenae,)  I  have  declined  sending,  but 
lunrf.above  put  the  substance  of  its  contents. 
La^s  glad:you  signed  it,  it  being  all  you  can 
gjivc,  though  a  loas  of  25  per  cent,  on  the 
nafuint  would  be  much  more  solid  security, 
SbrJIr.  Snytb  is  in  as  good  health  as  you 
can  pofcubly  be,  and,  from  his  regular  and 
temperate  habits,  likely  long  enough  to 
continne  ao.  I  think  your  letter  of  the 
I2th  of  July  1808,  coupled  with  your  power 
of  attorney,  which  I  possess,  would  have 
iDSwercd  every  purpose,  in  case  it  should 
JHtve  been  necessary ;  but,  as  this  puts  the 
filter  beyond  all  doubt,  and  enables  me  to 
act  ibr  you,  as  though  I  acted  solely  for 
pyieli^  it  is  better,  and  ivill  enable  me, 


should  I  be  called  to  act  upon  it,  much 
more  eflTectually  to  serve  you  as  well  as 
myself.  I  understand  you  are  anxiously 
desirous  of  sellin<r  your  interest  in  Mill 
Green.  At  present  you  have  no  interest  to 
sell,  ir  you  had  any,  there  would  not  have 
been  occasion  for  me  to  have  taken  a  lease 
at  present ;  you  are  only  the  presumptive 
heir-at-law  ;  but  who  will  be  the  inheriting 
heir,  God  only  knows." 

And  that  on  the  17th  of  December  1814, 
the  plaintiff  wrote  and  sent  a  letter  of  that 
date  to  Bridget  Fehham,  the  sister  of  the 
said  Alexander  Peter  Allan,  and  who  was 
then  acting  in  his  atinirs,  to  the  follotving 
efiect : — 

**  Dear  Madam, — On  Thursday  evening, 
I  found  your  letter  on  my  return  home, 
and  thank  you  for  the  particulars  it  con- 
tains of  our  worthy  fiiend  Professor  Hi* 
chardson'a  death.  Having  so  many  other 
relatives,  I  shall  not  be  surprised  if  the 
improvidence  of  your  brother  should  have 
caused  him  to  be  overlooked.  It  is  now 
some  years  since  I  have  heard  from  him. 
A  Mr.  Akers,  a  gentleman  who  has  a  large 
estate  in  St.  Kitt*s,  has  sent  to  his  son-in- 
law  my  account,  by  the  last  fleet,  amount- 
ing to  1,019/.  7s,  id.;  to  get  him  to  give 
me  a  bond  and  assignment  upon  Mill  Green, 
should  it  ever  come  10  be  his.  Here  I 
leave  it." 

The  defendant,  in  his  answer,  further 
stated,  that  Alexander  Peter  Allan  con- 
ceived that  he  was  to  give  the  plaintiff  a 
mortgage  or  security  upon  his  reversion  or 
remaimler  in  the  hereditaments  and  pre- 
mises, only  to  be  enforced  and  have  effect 
upon  the  death  of  Alexander  Smyih,  the 
tenant  for  life ;  and  that,  under  such  im- 
pression, he  executed  the  deed  of  9th  of 
August  1814;  that  he  had  bciMi  informed 
by  Alexander  Peter  Allan,  and  believed 
that  Alexander  Peter  Allan,  down  to  the 
time  of  his  death,  believed  that  the  deed 
of  the  9th  of  August  1814,  was  not,  and 
could  not  be  in  any  manner  a  security  that 
could  be  in  force  or  have  any  effect  against 
the  hereditaments  therein  comprised  until 
the  death  of  Alexander  Smyth,  the  tenant 
for  life,  and  until,  by  such  deatli,  the  here- 
ditaments should  fall  into  his  actual  posses- 
sion. The  defendant  also  stated  that  he 
was  induced  to  purchase  the  reversionary 
interest  of  Alexander  Peter  Allan,  upon  a 


to 
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representation  that  tlie  security  executed 
by  the  indenture  of  the  9th  of  August  1814 
could  not  be  enforced,  or  in  any  maniier 
affect  the  property,  until  the  death  of  Alex* 
ander  Smyth.  And  the  defendant  s«ib-> 
mitted,  that,  under  the  circumstances,  xha 
plaintiff  was  not  entitled  to  file  a  bill  of 
foreclosure,  and  that  the  bill  could  not  be 
sustained.  The  defendant  admitted,  that 
previously  to  the  execution  of  the  deed  of 
the  21st  of  July  1829,  he  was  informed 
that  Alexander  Peter  Allan  had  mortgaged 
the  property  to  the  plaintiff  for  securing  to 
him  the  debt  or  sum  of  1,019/.  Is.  4dP.,  but 
that  such  mortgage  was  not  to  be  in  any 
manner  in  force,  or  have  any  operation  or 
effect,  until  after  the  death  of  Alexander 
Smyth ;  and  the  defendant  stated,  that 
previously  to  the  execution  of  the  deed  of 
the  2l8t  of  July  1829,  Alexander  Peter 
Allan,  or  his  agent,  shewed  to  the  defen- 
dant the  two  letter^t  from  the  plaintiff,  of 
the  dOth  of  August  1814,  and  the  10th  of 
November  1815  ;  and  that  the  defendant 
confided  in  the  information  given  to  him, 
corroborated  by  the  two  letters  of  the 
plaintiff,  and  was  satisfied  that  the  plaintiff 
could  not  put  in  force  his  mortgage,  or  call 
upon  the  defendant  to  pay  such  mortgage, 
or  file  a  bill  of  foreclosure,  until  the  death 
of  the  tenant  for  life. 

The  plaintiff  proved  the  execution  of  the 
deed  of  the  9th  of  August  1814. 

The  defendant  proved  the  letters  of  the 
plaintiff  set  forth  in  his  answer. 

Mr,  Simpkinson  and  Mr.  James  Runeli, 
for  the  plaintiff. — Unless  this  is  a  Welsh 
moi'tgage,  tlie  bill  of  foreclosure  is  of 
course.  If  the  deed  had  merely  contained 
a  demise  of  the  term  of  500  years,  subject 
to  ii -proviso  for  redemption,  on  payment  of 
the  principal  and  interest  at  no  limited  time, 
it  might'have  been  said  to  be  a  Welsh  mort- 
gage ;  but  it  contains  a  covenant  for  pay- 
ment of  principal  and  interest  on  demand, 
and  an  action  would  lie  for  repayment  of 
the  money.  But  in  a  Welsh  mortgage  there 
is  no  covenant  for  payment  of  the  money — 
King  V.  King  (1),  Latvley  v.  Hooper  {ft); 
and  no  action  lies  for  repayment  of  the 
money — Honell  v.  Price  (3).  This  case 
does   not  differ  from  Hartpole  v.   Walsh 

(1)  SP.  WIM.S58. 

(2)  3  Atk.  f80. 
'(3)  l-PcWnii.  J91. 


'(4),  tbt^^xraae  '»^«n  Irisli  xtmtgmjt^  mhtf 
>the  mohey  wtia  made  payable  ow  giving 
eighttten  montba^  notityev:   iln  order  to  give    ^ 
'effect  to  the  <deed^><all>  ttk  teof  eiMnia  Muea    ■ 
■'be  '^kcR' -tefether, '  Md  4bey'<nee<as«nly-'" 
' '  controul  each  other — Br4fmhil^  V«  Wfkf^tiJ^).  r. 

Mr.  Boteler  and  Mr*  Barber^  for  the  de- 
-fendant.'^l^he  iibveiihuBlta  ill-^lil^<:{de«d  mA 
not  the  common  niortgage  covenanC%'"tolPL't 
are  ineompafiMe  whh mcowtitth  iMTigege*^ 
They  are  not  ineonsiatent,  and  ii  lij  quite  ^' 
clear  that  there  was  no  intention  le  teork  .e  ^•^' 
forfeiture  by  thedeed ;  and,  ibeirefortH  ^^■^• 
decree  a  foreclosure  irould  bef  cotttnAiyuy- -^ 
that  intention ;    foiP  altbougte   equirp'  wtt   f 
relieve  against  a  forfe}tUfe,rn'ne' intones-' > 
has  the  Court  ever  made  a  deetfee^^e«-kibg"^<s 
a  forfeiture.     But  the  caee  does  not^epend'^^ 
upon  the  deed  alone,  as  the -Mtfive'ef'tllc^Hi 
transaction  is  explained  by  the  oofft-^i]pienM  *q 
dence  between  the  parties.      •    i    -  - '  '  ^' ■  -^ 


-'I 


Lord  Ltndbukst,  C.  B.  **^  My  fftnesenr 
impression  is,  that  the  plaiietiffhed  a' double  ^fi 
remedy.     Independently  of  the  Iritfhcaeej^^*^ 
the  facts  of  which  are  compKoeted,  I  ahoold-  '^ 
not  entertain  any  difficulty.  Wliei*e  one  pirfrt  '^ 
of  an  instrument  is  clearly  at  Varif  nee  #lth  •*' 
another,  you  must  look  atthe  efi%«t  of  the  i- 
whole;  but  it  does  not  appear  tontelUat-^^^ 
there  is  any  ambiguity  in  chat  pliri  Whidk  '^ 
relates  to  the  lease,  and  theeebseiilieiM^^'s 
covenant  for  payment  of  the  m^ney.   'lAt^ia 
cording  to  the  eovenant,  thti  moiiby  is  f0  te  ^s 
paid  on  demend,  and,  if  fioc-pai^-  mey  be  > 
enforced  by  action.    For  funhetfseeuricyveo) 
leaae  is  granted  for  500  yelire^  bilt  wtth  • -^ 
condition  that  it  shtill  be  redeemable  ktn.  *^ 
payment  of  the  money  generally^  ividiout  *' 
any   limitation  or  stipulation  as  to  #ifen^;  -i 
There  is  nothing  to  lead  me  to  tlie  con^liW  ^i^ 
sion  that  anything  should  be  engrafted  oq^^ 
this  covenant,  so  as  to  limit  llie  indefiiiitb'  * 
time  in  the  proviso.     It  is  quite  conaialeRt  '^ 
that  the  parties  should  have  entefed^intd'^ 
this,  though  certainly  an  ambiguooe  <N>ve«'>>r 
nant.  The  creditor  might  fairly  eay,  'I  will 
take  your  covenant  fbr  die  payment  or  tke- 
money  on  demand,  but,  as  a  further  secu- 
rity, 1  will  have  a  term  of  500  years  granted 
to  me  of  the  property ;  and  if,  therefore, 
firom  any  circumstance,  I  should  not  be  able 

(4)  5  Bro.  P.C.  Ur. 
"  '  -^>-r£os:fc.F8ll:'1A:'  ...  - 
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to  caime  mj  rcmtdy  bj  »  pettooal  aciion 
for  ^ymeai  of  die  moneys  I  sliall  bawe,  at 
leait,  the  power  orpajinginyaclf  out  of  1J10 
renu  aad  profits  of  the  estate/  Thii  is  my 
prateit  epiaion.  but  I  will  look  at  the  case 
io  the  Hottse  of  liorda. 


0«  this  day»  Dec.  4^,  Hia  Lordship  gave 
jodgpent. 

Id  dusoMCk  AUen being  indebted  t  oTeuloo, 
whf!  is  the  plainiifrp  in  tlie  sum  of  upwards 
of  1,00(ML,  iiwas  agreed  between  tlieoi  that 
Allso  sboeld  grant  a  lease  iot  ^00  years  of 
tbepnepeffty  in.queation.     And  it  was  pro- 
ficUi  aiHi  Teuton  covenanted,  thai,  in  the 
ercM  of  the  money  being  paid»  the  lease 
diouJd  cerniiaale  and  be  void.     Tliere  was 
iJso  aeoMnant.  on  the  part  of  Allan,  to  pay 
the  money  on  demand.    And  it  was  further 
jprof  idtd,ibac,iintil  ibe  money  should  be  paid, 
Teulon  might  enter  and  oecupy  the  premises. 
The  case  turaed  on  the  construction  of  the 
deed.   Io  tho  proviso,  no  limitation  is  made 
as  10  tbe  time  for  payment  of  the  money, 
Dor  aa  to  tbe  terms  of  ledemption.     But  it 
waaconteadedithat  tbe  subsequent  covenant 
by  Allan  had  tbe  effect  of  giving  a  limita- 
tion to  tbe  provtao.     I  take  the  rule  of  law 
u  ID   tb«  ooastraction  of   covenants,  to 
be  tfaisc  fchati  -where  there  are  two  cove- 
nsnla^  whichy  when  considered  according  to 
their  gpmmmatical  import  and  legal  effect, 
are  (sonaiaieat,:  you  must  so  construe  them 
as  to  give  effimi  to  both  of  them.     Now, 
these  iwo  stipulaitoos  do  not  appear  to  me 
to  be  at  variance  with  each  other,  either  ac- 
cording to  their  grammatical  import  or  their 
legal  effirct*     It  is  not  at  all  inconsistent 
that  a  party  should  stipulate  that  he  sliould 
hold  the  property  till  his  debt  should  be 
paic^  and  that  the  debtor  ahould  covenant 
to  pay  the  debt  on  demand  ;  the  covenant 
and  the  proviso  are  therefore  not  incon- 
ustaat.     Tbe  case  cited  from   Bosanquei 
aad  PmlUr*4  RqparU  does  not  apply  to  the 
present  question.     la  that  case  tltere  was  a 
grant  of  landa  in  £ee,  and  a  covenant  by  the 
vendor,  that,  notwithatanding  any  act  done 


by  him  to  the  contrary,  he  was  seised  in 
fee,  and  that  he  had  full  power  to  convey 
.theaame;  and  the  question  was,  whether  the 
words,  "  notwithstanding  any  act  done  by 
him  to  tlie  contrary/*  over-rode  the  whole 
clause — and  the  Court  held  that  they  did. 
That  decision,  therefore,  has  no  bearing  on 
the  present  case ;  aifd  it  is  impossible  to 
suppose  that  what  has  been  contended  for 
could  liave  been  the  intention  of  the  parties 
to  this  deed ;  for,  if  so,  the  money  might 
have  been  demanded  immediately  after  the 
execution  of  the  deed,  and  the  mortgagee's 
estate  here  instantly  have  become  absolute. 

In  UaripoU  v.  WaUh^  the  mortgagor 
covenanted  to  pay  the  mortgage  money 
within  eighteen  months  after  demand,  and 
he  also  covenanted  for  the  quiet  enjoyment 
of  the  premises  by  the  mortgagee.  So  far 
the  cases  are  analogous.  But  in  that  case 
there  had  not  been  any  interest  received  for 
thirty  years  ;  a  bill  was  then  filed  to  redeem 
the  mortgage  under  special  circumstances  ; 
the  catiHe  was  not  prosecuted  with  reason- 
able dispatch  ;  sixty  years  afterwards 
elapsed,  vilien  a  bill  to  redeem  was  dis- 
missed, and,  on  appeal,  that  decree  of  dis- 
missal was  affirmed.  It  does  not  appear  on 
what  grounds  the  decree  in  the  Chancery 
of  Ireland  was  pronounced ;  nor  on  what 
grounds  it  was  affirmed  in  the  Houae  of 
Lords.  But  it  is  material  to  notice,  that, 
fifty  years  before  the  decree  was  pronounced, 
an  interlocutory  order  had  been  made,  re- 
ferring it  to  the  Master  to  take  the  accounts. 
It  is  most  probable  that  the  decree  pro- 
ceeded, and  was  allirmed,  on  the  ground  of 
the  impossibility  of  taking  long  and  com- 
plicated accounts  at  such  a  distance  of  time. 

The  case  does  not,  tlierefore,  appear  to 
me  to  be  an  authority  in  opposition  to  the 
construction  I  have  given  this  deed,  and 
which  construction  appears  to  me  to  be  con- 
sistent with  the  correspondence  and  the  in- 
tention of  tlie  parties,  as  evidenced  by  the 
letters. 

The  bill  must  be  dismissed,  but  witliout 
costs. 
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THOMAS  DARKER  0.  FRANCIS 
PARKER,  JOHN  LOMA8  DARK- 

1839.      1     ER,  {called  in  the  will  johk 
June  5.     1     darker),     alice    darkeBi 

MART   ANN   DARKER,  AND 
EMMT  DARKER. 

Deviie^^Trust. 

An  eitale  created  for  the  performance  of 
certain  trusts,  remains  vested  in  the  trustee, 
so  long  as  any  object  of  the  trust  may  spring 
up,  titoughpfor  the  present,  all  the  purposes 
of  the  trust  have  been  satisfied. 

Where  testator  gare  his  estate  and  ef- 
fects to  his  brother,  T,  D.,  in  trust,  for  a 
nephew  and  nieces  named  in  the  mill,  and 
\f  T.  D.  should  have  children,  then  his 
children  to  have  equal  shares  with  the  nephew 
and  nieces  mentioned;  T.  D.  to  pay  for  their 
education,  and  maintain  them,  if  any  is  want" 
ed,  "  he  paying  himself  for  any  trouble  he 
viay  be  at,  and  living  at  free  cost  in  the 
house  I  now  occupy,  keeping  S,  my  servant, 
if  they  can  agree,  if  not,  to  give  her  Is,  per 
week  for  life^* : — ileld,  Uiat  the  nephew  and 
nieces  named,  were  entitled  to  the  rents  and 
profits  of  the  estate,  when  the  youngest  came 
qf  age ;  but  that  a  child  or  children  born  of 
T,  Z).  afterwards,  would  be  entitled  to  share 
eaually  in  the  future  rents  and  profits,  from 
the  time  of  their  respective  births :  that  the 
provision  as  to  education  and  maintenance 
eictenj^d  to  them;  and  that  it  was  not  the 
in'lenhon  of  the  testator,  that  his  brother,  T, 
^yfliOfild  give  up  the  house  on  the  youngest 
niece  qitainrng  twenty-one. 

The  petition,  by  tlie  defendants,  stated, 
tbat  William  Darker  published  iiis  will,  duly 
executed  to  pass  real  estates,  containing 
the  following  clause : — " I  give  all  my  pir- 
Bonal,  leasehold,  mortgages,  and  freehold 
estates,  goods,  ready  money,  chattels,  where- 
soever and  whatsoever,  to  my  brother  Tho- 
mas iDarkcr,  in  trust,  for  roy  oephew  and 


nieces,  John  Darker,  Alice  Darker, 
Ann  Darker,  and  Emmy  Darker,  wi 
younger  shall  come  of  age;  iJso  if^n 
ther  Thomas  Darker  shoyld  have  .ci 
then  bis  children  to  have  equal 
with  my  four  before-mentioned  iiepb 
nieces ;  he,  my  brother,  Thomas  I 
to  pay  for  their  education*  and  in 
them,  if  any  is  wanted,  he  payiiig  1 
for  any  trouble  he  may  be  at»  and  hi 
at  free  cost  in  the  house  I  now  c 
keeping  Sarah,  my  servant,  if  th* 
agree,  and  if  not,  to  give  her  1«.  a  w 
life." 

Sarah, the  servant, died  before  the; 
est  child  attained  twenty-one  ;  all  t 
fendants  had  attained  that  age. 

The  petition  prayed,  that  the  p' 
Thomas  Darker,  might  be  ordered  to 
up  to  Mr.  Samuel  Rickards,  for  tbi 
fit  of  the  petitioners,  possession 
house  and  premises  so  given  by  tl 
testator  to  the  said  plaintiflT,  to  live  xtk 
the  minorities  of  the  petitioners  ;  an 
wise,  thatabe  plaintiff  should  be>  o 
to  deliver  over  to  the  said  Samuel  Ri 
the  title  deeds  and  writings  relating 
said  house  and  premises,  and  all  otii 
deeds  and  writings  relating  to  the  tei 
estate. 

By  direction  of  the  Lord  Cliief 
tbe   petitiou  was   argued  before  it 
Court. 

Mr,  Jervia  and  Mr,  Parker  for  tlie  pi 
ers. — There  was  a  vested  interest  in  jtl 
dren,  at  the  time  of  the  tesutor's  ^^^1^^ 
was  divisible,  when  bis  youngest  clv 
came  twenty-one.  The  trust  was  till 
two  conditions,  first,  to  pay  for  tbe  edi 
of  the  nephew  and  the  nieces  of  tcj 
and  secondly,  to  keep  liis  servant 
if  they  could  agree,  if  not,  to  give  1 
per  week  for  life ;  the  trustee  has  nc 
called  upon  to  nerform  either.  Th 
part  of  the  wjif  giy^^  tp  .Tboi^  ] 
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operty  the  testator  had,  in  trust 
hew  sml  niecigwhen«the  yqunff- 

jei  here  tne  persons  are  named. 
r,  B.— Other  nephews  and  nieces 
iplated  in  the^l),  k>y  th6  pro>' 
•r  any  children  that  his  brotlier 
ould  have."  When  there  is  a 
a  class,  it  will  vest  in  those  who 
Ufc  at  xhe  period  ;  and  if  any 
i6'  cli^k  are  bora  after,  it  wiU 
K  theiii  M.] 

'f^e^  Id  "  when,"  which  went 
fiabltkni  at  thdl  tlme^  not  in  that 
i  iiot'  saiJ,  if  Thomas  Darker 
^^'  children  at  any  time,  but 
ttflf  De  had  meant  at  any  time, 
UU^  dot  ihcddd^  would  have  been 
e'^^tteire  to  pay  for  the  education 
liiafii^y  can  only  be  referable  to 
of  mihorityi  during  which  time 
B  are  necessary  to  be  performed, 
was  to  gtve  a  vested  interest,  in 
irform.the  trust  as  to  the  servant, 
of  the  trust  estate  must  be  set 
lac  purpose,  when  the  youngest 
If  twenty-one. 

\;  'B«-^If  the  trust  ceased  at  the 
clilid  attained  twenty-one,   the 
ttl&i  hiMself  be  liable  to  pay  \i, 
iftferirtrsirds. 

Wi^ttuaST,  C.  B. — Whilst  any- 
tihV  Ibr  the  trustee  to  do,  the 
»f  Jajive  for  that  purpose.] 
fjUMjox  Thomas  Darker.— The 
^'{Hdk  testator  may  be  ascertained 
f|)ayts,  by  seeing  the  certain  parts 
Vj  Vow,  It  is  certain  that  the 
*%'of  the  testator's  brothers  were 
,t)ie  will.  The  first  family  is 
d.' another  that  might  come  in 
itd  to.  The  second  object  is  the 
of  tlie  family  of  Thomas.  If  we 
bbold  pay  for  the  education,  and 
ilAiAt  tbis  would  mean,  to  pay  at 
'bat  the  words, "  if  any  is  wanted," 
It'is  tbeant,  if  Thomas  should 
ij^ to  maintain  them  himself.  I  do 
bat  St  refers  expressly  to  these 
Mli'diat  I  am  concerned  in  main- 
:ffiit  tHey  must,  at  any  rate,  be 

b^MHtRSTi  €.  B. — If  it  applies 
m  the  trust  must  be  continued 
[lkid(^  whether  Thomas  Darker 


have  children  or  not.  As  to  the  servant,  a 
tMrd  olgMt  ifi^that  she  w%sS9  he  provided 
^m.i  Afcilsaid  aliedisd'beiforethe  youngest 
child  attained  twenty-one,  and  therefore  the 
condition  did  not  attach.  The  question  is 
'Aoi  whait  Uie"  event  was,  hut  what  was  in- 
tended by  the  testator.  When  pro|>erty  is 
given  to  a  party,  and  a  burthen  is  imposed 
on  him,  he  has  an  interest  co-extensive  with 
the  trust.  If  he  is  to  live  in  the  house  £rte 
of  cost,  it  means  that  he  may  retain  the 
property,  without  being  liable  to  pay  rent, 
m  case  parties  come  m  eue,  who  may 
throw  a  burthen  on  him.  The  property 
cannot  be  divisible  at  the  time  of  the 
youngest  child  coming  of  age,  without  the 
power  of  retaining,  for  it  b  given  in  trust, 
and  subject  to  open.  If  any,  all  the  pro- 
perty would  be  so ;  but  the  house  is  not  to 
be  divided,  nor  could  it  be  divisible,  if  a 
power  of  resumption  was  permitted.  The 
application  is  to  make  T.  Darker  give  up 
the  house,  not  to  divide  the  rents  and 
pro6ts.] 

Mr,  JertfiMf  in  reply. — The  real  question 
on  this  petition  is,  whether  we  are  entitled 
to  the  rents  and  profits  of  the  house.  The 
testator  contemplated  the  children  of  Tho- 
mas Darker  equally  as  objects  of  bis 
bounty  as  the  nephew  and  nieces  named. 

[Lord  Ltndhurst,  C. B. — ''Their  edu- 
cation," must  mean  children  of  Thomas 
Darker.] 

It  cannot  ipply  to  Thomas  Darker*s  own 
children,  because  he  is  bound  to  maintain 
them. 

[Lord  Ltkdhurst,  C.  B. — He  may  not 
he  able — it  is  to  give  him  a  power  to  do  so 
out  of  testator's  estate.] 

If  it  includes  the  children  of  both,  he 
having  none  at  the  time  when  the  niee^i 
are  twenty-one,  he  must  give  It  up,  Wikft 
the  right  to  resume  it  on  the  client  6c- 
currmg. 

[Bayley,  B. — ^This  would  be  unrtflisoh- 
able,  as  then  he  would  afterwards  coni(e  fin 
if  a  child  was  born,  and  if  it  died  he  would 
go  out,  and  so  on,  liable  to  entef  and  be 
divested,  as  any  children  might  in  future^  be 
born  and  die.  If  the  children  all  died  be- 
fore twenty-one,  would  the  heir-at-law,  a 
stranger,  be  entitled  to  enter  ?  One  pur- 
pose of  the  will  is,  to  enable  the  trnste'e  to 
maintain  in  the  house  the  children  Of  Ms 
brother  and  his  own.] 


M 


EXCHEQUER  IN  EQUITY. 


During  the  time  he  in  bound  to  maintain 
the  nephew  and  nieces,  but  not  after  the 
yotint^ent  is  twenty-one. 

[Vauoban,  B. — If  Sarah  had  survived 
the  minority  of  the  children,  you  must  give 
Thomas  Darker  a  larger  eatate  to  keep 
her.] 

No  legal  eatate  is  given  to  the  trustee. 

[Batlbt,  B.— *The  words  would  executo 
the  use,  if  nothing  was  to  be  performed, 
but  if  something  is  to  be  performed,  they 
would  not,  the  legal  estate  would  then  be 
in  Thomas  Darker.  The  heir-at-brvir^^^d, 
in  equity,  be  entitled  to  the  intermediate 
rents  and  profits ;  here,  the  petitioners  are 
entitled  to  the  rents  and  profits  of  the 
houae.] 

tile  jtidgimm-of  thi  Conft  Was  delivered 
by- 

LoED  Ltndhubst,  C.  B.  —  Under  this 
devise,  the  nephew  and  nieces  of  the  tes- 
tator were  entitled  Jfip  lb*  adbjftasioii, of y^tf 
rents  and  profits,  wtRn  Ineyoftiger^  Eiaihy 


Darker,  came  of  age ;  but,  in  J 
any  child  or  children  being  bon 
Darker,  such  child  or  children 
tied  to  share  equally  with  the  oi 
and  nieces,  in  the  future  rente 
from  the  time  of  their  respec 
The  provision  as  to  education 
tenance,  would  also  apply  to  sv 
children,  as  well  as  to  the  i 
niecea  named  in  the  will.  We4 
fore,  that  the  testator  did  not 
his  brother  Thomas  Darker 
lip  the:  house,  upon  Emmy's  i 
age  of  twenty-one.  This  opini 
confirmed  by  the  provision  rel 
servant.  It  was  obviously  tl 
intention,  that  the  service  shou 
ho9ise  in  -aueatipii ;  »he  epnid 
might-  ^ndtv  ^ibr  tlie  hi^-hf 
therefore,  he  could  not  look 
when  Emmy  should  come  of 
period  when  the  house  shoul 
quished  by  his  brother.  The  [ 
fatiticannusf  theif^fei^^ 


\  : 


s  » 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


ll^outi:  of  UatAtuptqUi. 


COMMENCING 


MICHAELMAS  TERM,  3  WILL.  IV. 


32     ) 

*    >  Ex  parte  d&akb  re  drake. 

laeikem 

^  Court  will  not  enlarge  the  hankrupVs 
nder^  in  order  that  he  may  get  hie  fiat 
seded  without  surrendering, 

this  case,  the  bankrupt  had  presented 
tition  to  supersede  his  fiat,  on  tlie 
id  that  he  was  not  a  trader ;  and  he 
ilso  brought  an  action  at  law,  to  try 
alidity  of  his  commission.  An  appli- 
1  liad  previously  been  made,  for  fur- 
time  to  surrender,  that  the  action  at 
might  be  disposed  of,  wliich  time 
nearly  expired.  The  cause  was  set 
i  for  hearing,  but  by  the  consent  of  all 
larties  to  the  action,  referred  to  Mr. 
«nt  Bompas,  who,  in  liis  award,  or- 
1  all  the  bankrupt's  estate  to  be  vested, 
deed  of  trust,  in  trustees,  for  tlie  benefit 
is  creditors,  and  the  fiat  to  be  super- 
d. 

fr.  MontagUf  for  the  motion,  contended, 

it  would  be  useless  to  put  his  client  to 

expense  of  coming  to  surrender,  as  tlie 

*M  to  be  superseded,  and  his  client 

I  (considering  the  whole  affair  termi* 

ed)  gone  to  France. 

B'ttSisin,  II.<-BAifKi. 


Mr.  Whitmarshf  for  the  assignees,  ob- 
served, that  as  the  bankrupt  must  surrender 
before  he  could  apply  to  supersede  his  fiat, 
there  was  no  ground  for  granting  the  fiir« 
ther  time,  especially  as  the  bankrupt  had 
gone  beyond  the  jurisdiction  of  the  Court ; 
and  especially,  as  by  the  terms  of  the  award, 
the  deed  of  trust  ought  to  have  been  ex- 
ecuted in  October,  which  had  not  been 
complied  with ;  there  was  no  other  way  of 
bringing  the  bankrupt  within  the  jurisdic- 
tion of  the  Court. 

His  Honour  the  Chief  Judge  thought, 
at  first,  that  as  the  bankrupt  had  gone 
abroad,  under  a  supposition  that  the  fiat 
was  virtually  at  an  end,  it  might  have  been 
a  ground  for  granting  a  little  further  time, 
in  order  that  the  bankrupt  might  surrender; 
but,  looking  at  the  whole  case,  he  was  not 
even  inclined  to  grant  that,  as  the  bank- 
rupt appears  to  have  absented  himself  for 
the  purpose  of  gaining  further  time ;  be- 
sides, the  application  is,  in  order  that  he 
might  supersede  his  commission,  under  an 
arrangement  (which  is  certainly  not  tanta- 
mount to  a  verdict,)  entered  into  by  the 
petitioning  creditor  and  the  bankrupt,  to 
which  the  other  creditors  are  not  parties ; 
besides,  the  whole  arrangement  is  one,  to 
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take  the  administration  of  the  bankrupt's 
property  out  of  the  Court  and  yest  it  in  trus- 
tees ;  now,  that  is  an  arrangement  to  which 
the  Court  cannot  lend  its  sanction.  The 
petition  must  be  dismissed.  Costs,  out  of 
the  estate. 

His  Honour  Sir  G.  Rose. — We  have  no 
jurisdiction  under  the  act,  to  enlarge  the 
time  for  the  purpose  of  superseding  a  com- 
mission, but  a  concurrent  jurisdiction,  for 
the  purpose  of  granting  the  bankrupt  time, 
in  order  that  he  might  surrender ;  indeed, 
if  this  had  been  a  petition  to  supersede  a 
commission,  the  uniform  practice  would 
baye  been,  to  say,  you  must  surrender,  be- 
fore your  petition  can  be  heard.  The 
trust-deed,  itself,  is  either  an  act  of  bank- 
ruptcy, or  it  is  good  for  nothing.  The 
Court  of  King's  Bench  would  not  have  given 
effect  to  it  by  attachment,  for  they  never 
would  have  compelled  a  man  to  commit  an 
act  of  bankruptcy ;  and  the  supersedeas 
must  be  by  the  consent  of  creditors,  as  laid 
down  in  the  act  of  parliament. 

His  Honour  Sir  J.  Cross  concurred. 


1882     ") 
«^        '     ^  Ex  parte  greem  re  ellis. 

Proof  by  trustees, 

T/te  trustees  of  a  marriage  settlement  can* 
not  prove  for  the  interest  on  the  principal, 
after  the  bankruptcy,  where  the  husband  and 
rvffe  are  living  together. 

This  was  a  petition,  on  the  part  of  the  as- 
signees, to  expunge  part  of  a  debt,  proved 
by  the  trustees  of  the  bankrupt's  wife,  under 
tlic  following  circumstances.  The  bank- 
rupt had,  previously  to  his  marriage,  set- 
tled on  his  intended  wife,  for  her  separate 
use,  the  sum  of  600/.,  which  the  trustees 
had  afterwards  lent  him  on  his  promissory 
note,  payable  on  demand,  with  interest, — 
which  debt,  the  trustees  had  been  permitted 
to  prove,  together  with  a  sum  of  125/.  for 
arrears  of  interest,  which  last  sum,  as  the 
bankrupt  and  his  wife  lived  together,  it  was 
contended,  ought  not  to  have  been  allowed 
to  be  proved ;  and  the  petition  prayed,  that 
the  proof  might  be  reduced  to  600/. 

Mr.  fVilbraham,  for  the  assignees,  con- 
tended, that  where  trutees  had,  without  a 


breach  of  trust,  lent  the  money  to  the  hog- 
band,  they  could  not,  on  his  becoming  a 
bankrupt,  go  and  prove  for  arrears  of  inter- 
est, where  tlie  wife  had  been  living  with 
her  husband — Powell  v.  Hankey{l)t  Parkes 
V.  White  (2). 

Mr,  Swanston  for  the  petition,  contend- 
ed, that  the  cases  cited  only  referred  to 
points,  where  the  property  settled  was  the 
property  of  the  husband,  and  not,  as  in  this 
case,  where  it  was  the  property  of  the  wife; 
and  there  is,  by  the  provisions  of  this  set- 
tlement, a  trust,  which  would  make  the  ac- 
cumulation, that  might  accrue  after  the 
death  of  the  wife,  a  fund  for  the  benefit  of 
the  remainder-man.  In  this  case,  the  trus- 
tees having  the  600/.  in  their  hands,  invest 
it  by  lending  it  to  the  husband ;  then,  why 
were  not  these  trustees  to  be  in  the  situ- 
ation of  ordinary  creditors,  who  prove  upon 
a  promissory  note  bearing  interest  ?  Where 
did  the  analogy  of  the  cases  rest  ?  \n  Parker 
V.  Brooke  (8),  where  the  question  arose, 
whether,  in  a  case  where  a  husband  had 
mortgaged  some  leasehold  property  of  his 
wife,  the  account  should  be  taken  for  one 
year,  as  in  the  case  of  pin-money;  there  the 
Court  took  it  back,  for  the  whole  fourteen 
years,  against  the  representatives  of  the 
husband,  although  the  wife  had  been  sup- 
ported by  the  husband  up  to  the  time  of  hia 
death. 

By  the  Court. — There  can  be  no  doubt, 
that  the  trustees  being  the  payees  of  a  pro- 
missory note,  have  a  claim  to  it  and  interest; 
and  had  they  come  into  court  as  such,  the 
Court  would  have  been  inclined  to  have 
granted  them  the  same  relief  as  the  holders 
of  such  securities  ;  but  they  disclaim  that, 
and  adopt  their  character  of  trustees  for 
the  wife  under  the  settlement,  where,  from 
all  the  circumstances  of  the  case,  it  would 
appear  that,  substantially,  the  interest  has 
been  paid.  We  have  been  pressed  by  the 
case  of  Parker  v.  Brooke,  but  that  case  does 
not  apply  to  this ;  in  that  case,  the  husband 
appears  to  have  taken  possession  of  the  pro- 
perty, in  default  of  the  appointment  of 
trustees,  and  mortgaged  the  property ;  the 
question  was,  with  the  mortgagees  of  the 

(1)  2  P.  Wm8.8«. 
(«)  11  Ves.juo.209. 
(3)  9  Vet.  jun.  583. 
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bosbind  and  the  wife ;  but  in  this  case,  the 
intemt  has  been  substantially  paid  up  to  the 
lime  of  the  bankruptcy,  and  must  be  re- 
duced from  the  proof.  Costs  of  the  assig- 
neei  oat  of  the  estate. 


first  instance,  without  any  previous  order 
from  the  Court* 


^    "g    S  Ex  parte  pioson  re  ramsat. 

EftilahU  mortgage — Costs. 

In  this  case,  a  deposit  of  deeds  was  made 
io  1S19,  to  secure  a  sum  of  250/.,  lent  by 
P^eon  to  Ramsay  the   bankrupt,   with   a 
written  i^reement ;   a   subsequent  settle- 
ment of  accounts  had  taken  place  in  1831, 
irben  it  was  found  that  the  bankrupt  was  in- 
debted to  Pigeon  in  a  sum  exceeding  700/., 
and  a  Tcrbal  agreement  was  then  entered 
into,  that  the  deeds  deposited  should  be  a 
Kcurity  for  that  amount. 

Mr,  Richards  for  the  petitioner. — The 
question  is,  whether,  as  there  was  originally 
a  written  agreement,  he  was  not  entitled  to 
the  costs  of  the  inquiry. 
ilfr.  Twner  for  the  assignees. 

By  the  Court. — If  any  part  of  the  250/. 
remained  unpaid,  the  written  memorandum 
would  have  entitled  the  petitioner  to  costs ; 
bnt,  it  appears  that  the  written  agreement 
was  exhausted ;  the  deposit,  therefore,  rests 
upon  the  verbal  agreement,  and  the  peti- 
tkmer  most  pay  the  costs  as  usual  in  such 


1832.        }        „     y_^^ 

Nov.  7.    J      ^^^^^- 

Practice — As  to  referring  affidavits  for  int" 
pertinence  only, 

Mr,  Wright  moved,  that  an  affidavit 
might  be  referred  for  impertinence  only ; 
the  affidavit  merely  states  that  deponent 
had  been  informed  and  believed,  without 
stating  his  reasons  for  believing,  so  that  it 
must  be  considered  as  impertinence. 

His  Honour  the  Chief  Judge. — This 
Court  has  already  decided  on  a  former 
occasion,  that  we  would  not  refer  affida- 
vits for  impertinence  only,  as  the  question 
whether  impertinent  or  not  can  always  be 
decided  by  the  Court  on  the  hearing ;  in 
case  of  scandal^  indeed,  a  reference  may 
be  had ;  but  impertinence  does  no  harm  to 
character,  it  is  a  mere  question  of  costs. 

Mr.  Wright, — The  Court  will  allow  me 
to  suggest  that  such  a  rule  places  me  in 
a  very  difficult  situation.  By  the  rule 
hitherto  adhered  to,  answering  an  imper- 
tinent affidavit  is  a  waiver  of  the  imperti- 
nence. What  course  then  are  we  to  pur- 
sue ?  If  we  do  not  answer,  and  the  Court 
think  it  relevant  and  important,  then  the 
facts  of  the  affidavit  remain  unanswered ; 
if  we  do  answer,  we  waive  the  impertinence. 

Per  Curiam. — We  have  resolved  not  to 
refer  affidavits  for  impertinence  only. 


Nov.  7. — PxR  Curiam. 

Frmetiee. — Vwd  voce  examinations. 

CoDceming  vivd  voce  examinations  in  this 

court,  we  have  resolved,  on  conference, 

diat  one  of  the  parties  shall  not  alone  be  at 

liberty,  in  the  first  instance,  to  summon 

witnesses.    The  Court  will  in  the  first  in- 

ttinoe,  hear  the  affidavits;  and  if  we  then 

sboald  be  of  opinion  that  a  vivd  voce  exa- 

vioation  is  necessary,  we  shall  order  the 

cane  to  be  adjourned  for  that  purpose. 

Bat  if  the  eouiisel  on  both  sides  agree, 

^  witDCises  may  be  summoned  in  the 


J2.     > 
.  8.   > 


anonymous. 


1832 
Nov 

One  ofajirm,  solicitors  to  the  commission^ 
who  was  also  mortgagee,  allowed  to  bid  at 
the  sale  of  tfie  premises. 

This  was  a  petition  by  a  third  mort- 
gagee, to  be  allowed  to  bid  at  the  sale 
of  the  premises ;  he  was  a  partner  in  the 
firm,  who  were  solicitors  to  the  commis- 
sion. It  appeared,  that  the  premises  were 
in  a  ruinous  condition,  and  diat  if  the  pe« 


COURT  OF  9ANKRUPTCy :  1$$%. 


titioner  wu  not  allowed  to  bid,  the  estate 
would  not  sell  for  the  amount  of  his  prin- 
cipal and  interest. 

The  Court,  under  the  peculiar  circum- 
stances of  the  case,  made  the  order ;  but 
with  difficulty  :  the  firm  not  in  any  way  to 
interfere  with  the  sale  (1). 


1882        ) 
vr         i      ?  Ex  parte  xasdalb  re  waters. 
November.  ^        ^ 

If  an  assignee  he  elected  and  appointed 
fviihoul  his  consent,  and  never  acts^  the  costs 
of  his  removal  come  out  of  the  estate^ 

Mr,  Loftus  Wigram. — This  is  a  petition 
to  remove  the  assignees,  and  for  a  new 
choice ;  one  of  the  assignees  was  appointed 
without  his  consent,  has  never  acted,  and 
refuses  to  act. 

Mr,  Bacon,  for  the  assignee  who 
acted. — The  only  question  seems  to  be, 
whether  the  costs  are  to  come  out  of  the 
estate. 

Per  Curiam. — Declare  the  choice  void, 
and  give  leave  to  the  commissioners  to  hold 
a  meeting  for  a  new  choice,  and  let  the 
costs  of  this  application  come  out  of  the 
estate  {2), 


1832.     •)  „ 
1^       g    >  hx  parte  clarke  re  clarke. 

The  want  of  a  petitioning  creditor's  debt 
and  act  of  bankruptcy,  are  alone  enough  for 
an  assignment  of  the  bond,  without' proof  of 
personal  malice  against  the  bankrupt. 

This  was  a  petition  under  the  Idth  sec- 
tion of  the  new  Bankrupt  Act,  to  reverse 
or  annul  the  fiat,  and  to  assign  the  bond, 
or  that  it  might  stand  as  a  security  for 
damages,  to  be  assessed  by  the  Court,  or  to 

(1)  The  solicitor  to  the  commisaioD  cannot  pnr- 
chaie — Ex  parte  Hughes,  6  Ve».  617  j  Ex  parte 
Jamet,  8  Ves.  537. 

(S)  See  £z  parte  Lane,  11  Ves.  415;  £z  parte 
Tajflor,  1  Atk.  144;  and  Ex  parte  Runen^  14 
Vefc  600.  i-  -» 


be  ascertained  by  an  issue,  and  for  the 
costs  of  this  application.  It  appeared  that 
there  was  no  act  of  bankruptcy  nor  peti- 
tioning creditor's  debt. 

Mr.  Montagu  and  Mr,  Keene,  for  the  pe- 
tition, shortly  stated  the  facts,  and  only 
asked  for  the  bond  to  be  assigned  to  cover 
28/.  damages,  which  had  actually  been  in* 
curred,  and  the  costs  of  this  application. 

Mr.  Swanston  and  Mr.  Bacon  for  the 
respondents. — As  to  the  assignment  of  the 
bond,  there  is  no  evidence  of  fraud  or 
malice  on  the  part  of  the  petititioning  cre- 
ditor, so  that  this  application  cannot  be 
supported. 

His  Honour  the  Chief  Judge. — There 
is  no  need  to  prove  personal  malice 
against  the  bankrupt.  To  sue  out  a  fiat 
without  cause,  constitutes  legal  malice  in 
such  a  case  as  the  present. 

As  to  the  assignment  of  the  bond,  there 
is  no  evidence  of  fraud  or  malice  on  the  part 
of  the  petitioning  creditor,  so  that  this 
application  is  not  within  the  act. 

His  Honour  Sir  George  Rose. — There 
can  be  no  doubt  in  this  case, — if  there  be 
no  good  act  of  bankruptcy  or  petitioning 
creditor's  debt,  as  is  the  case  here,  that 
supports  the  allegation  of  malice  as  under- 
stood in  law,  and  meant  in  this  act  of  par- 
liament. 

His  Honour  Sir  John  Cross  concurred 
shortly. 

The  order  made  was,  that  the  28/.  should 
be  given  as  damages,  and  the  costs  of  this 
application  atf  between  solicitor  and  c/ftffi/,and 
the  bond  assigned  for  the  better  recovery 
thereof,  if  the  Lord  Chancellor  shall  so 
think  fit. 


1832.     ")  „ 
Nov.  12.  j^'^"^^ 


HAWLET  re  BRn>OXf. 


If  the  assignees  have  not  elected  to  take  or 
reject  a  contract,  they  cannot  be  called  upon 
to  deliver  it  up  to  t/te  vendor, 

Mr,  Twiss  and  Mr.  Bagshaw  for  thfi 
petitioner,  the  vendor. — In  this  case,  tlid 
bankrupt,  after  he  had  obtained  his  cerli* 
ficate^  entered  into  a  contract  for  purchaM 
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of  as  estate,  bat  as  he  had  been  before 
binkrupt,  and  had  not  paid  \5s,  in  the 
pound  under  this  second  commission,  his 
certificate  only  protects  his  person,  and  all 
his  future  property  vests  in  his  assignees, 
induding,  of  conri«,  all  beneBt  under  the 
eontrsct.  But  the  vendor  having  dis- 
covered this,  now  wishes  to  have  the  agree- 
ment delivered  up  to  him  ;  and  the  prayer 
of  this  petition  is,  that  the  assignees  may 
deliver  up  or  assign  to  the  vendor  all  inte- 
rest nnder  the  contract,  as  the  bankrupt  is 
wholly  insolvent,  is  in  prison,  and  has  inti- 
mated his  intention  to  take  the  benefit,  for 
the  second  time,  of  the  Insolvent  Debtors 
AcL 

Mr,  0,  Anderdon  for  the  assignees. — 
The  assignees  are  quite  passive  in  this 
case,  and  willing  to  submit  to  any  order 
the  Court  may  please  to  make  ;  but  they 
have  not  elected  either  to  reject  or  abide 
by  the  contract. 

Mr,  Chmg  for  the  bankrupt. 

Per  Curiam. — It  is  impossible  to  make 
the  order  prayed,  the  assignees  have  not 
elected  to  abide  by  the  contract,  therefore 
it  is  not  in  their  possession,  and  conse- 
quently the  Court  cannot  order  them  to 
deliver  it  up. 

Mr.  Tms$. — ^Though  the  assignees  have 
not  elected  to  take  under  the  contract,  yet 
they  are  willing  to  submit  to  the  order  of 
the  Court  directing  them  to  deliver  it  up ; 
when  that  order  is  made,  we  shall,  after 
indemnifying  the  assignees,  make  use  of 
their  name,  and  apply  to  the  Court  for  an 
order  on  the  bankrupt  to  deliver  it  up. 

Ptr  Curiam, — We  are  of  opinion,  that  we 
have  not  jurisdiction  to  make  any  such 
order.  The  assignees,  if  called  upon, 
mast  elect,  either  to  take  or  reject  the  con- 
tract: if  they  elect  to  take  under  the 
contract,  we  cannot  order  them  to  deliver  it 
vp  to  the  vendor  ;  if  they  reject  it,  it  imme- 
diately becomes  the  property  of  the  bank- 
rapt,  and  we  could  make  no  order  upon 
him  under  the  circumstances  of  this  case. 
Therefore,  this  petition  must  be  dismissed 
with  costs. 

Note. — ^This  decision  has  been  appealed 
•gainst. 


18S2.     > 
Nov.  13.  3 


Ex  parte  Thompson  re  wtatt 

AND  THOMPSON. 


Proof  cannot  he  made  under  the  bankruptcy 
of  a  surely  to  an  annuity  deedf  where  no 
default  had  been  made  by  itie  principal  be^ 
fore  ike  bankruptcy. 

The  petition  set  out  a  deed  of  grant  of 
annuity,  duly  enrolled,  dated  31st  of  Octo- 
ber 1831,  whereby  one  Smallwood  granted 
to  the  petitioner,  an  annuity  or  rent-charge ; 
and  the  bankrupt  Thompson  covenanted  with 
the  petitioner,  that  if  Smallwood  should 
m»ke  any  default  in  payment  of  the  said 
annuity,  or  any  quarterly  payment  thereof, 
&c.,  then  he  the  said  bankrupt  would, 
from  time  to  time,  from  and  immediately 
after  such  default,  pay  to  the  said  petitioner, 
the  said  annuity  or  any  part  thereof,  and 
all  arrears,  &c.  The  petition  stated,  that 
in  December  1831,  a  commission  issued 
against  the  bankrupt,  together  with  Wyatt 
his  partner; — that  Smallwood  made  default 
in  three  quarterly  payments,  on  the  31st 
of  January,  the  30th  of  April,  and  the  31st 
of  July  1832; — that  proof  was  tendered 
under  the  commission  against  the  bankrupt 
for  the  arrears,  but  rejected.  The  petitioner 
prayed  to  be  allowed  to  prove  the  value  of 
the  annuity  against  the  estate  of  the  bank* 
rupt,  &c. 

Mr,  Montaf^,  for  the  petitioner. — This 
is  an  application  to  prove  under  the  bank- 
ruptcy of  a  surety  to  a  grant  of  an  annuity  ; 
and  the  question  is,  whether  such  a  surety 
is  an  annuity  debtor  within  the  meaning  of 
6  Geo.  4.  c.  16.  s.  54,  which  enscts,  "That 
any  annuity  creditor  of  any  bankrupt, 
by  whatever  assurance  the  same  be  se* 
cured,  and  whether  there  were  or  not  any 
arrears  of  such  annuity  due  at  the  bank- 
ruptcy, shall  be  entitled  to  prove  for  the 
value  of  such  annuity."  That  he  is  within 
the  act,  is  proved  by  Ex  parte  Tindal(l); 
moreover  in  Baxter  v.  NichoU{%\  it  was 
decided,  tliat  if  one  of  several  joint  grantors 
of  an  annuity  becomes  bankrupt,  his  cer- 
tificate is  a  bar. 

Per  Curiam. — In  that  case,  the  bankrupt 
was  more  than  a  surety,  as  he  substantively 


(1)  Mont.  462. 
(S)  4  Taunt.  90. 
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"  granted  "  the  annuity :  in  the  case  now 
before  us,  he  is  merely  a  surety. 

Mr.  Montagu, — If  it  should  be  con- 
tended, that  I  am  not  entitled  to  prove 
under  the  annuity  clause,  still  I  am  entitled 
to  prove  under  the  contingent  debt  clause, 
sect.  56,  which  enacts,  "  That  if  any  bank- 
rupt shall,  before  the  issuing  of  his  com- 
mission, have  contracted  any  debt,  payable 
upon  a  contingency,  which  shall  not  have 
happened  before  the  issuing  of  such  com- 
mission, the  person  with  whom  such  debt 
has  been  contracted  may,  if  he  think  fit, 
apply  to  the  Commissioners  to  set  a  value 
upon  such  debt,  and  the  Commissioners 
are  hereby  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to  prove 
the  amount  so  ascertained,  and  to  receive 
dividends  thereon :  and  if  such  value  shall 
not  be  so  ascertained  before  the  contingency 
shall  have  happened,  then  such  person  may, 
after  such  contingency  shall  have  happened, 
prove  in  respect  of  such  debt,  and  receive 
dividends  with  other  creditors,  not  disturb- 
ing any  former  dividends."  Now,  this  is  a 
contingent  debt :  the  debt  is  the  value  of  the 
annuity ;  and  the  contingency,  the  chance  that 
the  grantor  will  fail  to  discharge  the  grow- 
ing payments. 

His  Honour  Sir  George  Rose. — The 
prayer  of  this  petition  is  too  large ;  it  is  to 
prove  the  whole  value  of  the  annuity,  but 
the  bankrupt  only  covenanted  to  pay  what 
the  grantor  failed  to  pay. 

Mr,  Montagu, — The  petition  certainly 
does  ask  too  much  ;  but  I  now  narrow  the 
prayer  to  the  arrears  due  in  March  last. 

Mr,  Twiss  for  the  assignees. — If  this 
were  a  question  of  proof,  between  grantor 
and  grantee,  then,  under  either  section  54 
or  56,  the  grantee  may  have  proved  under 
the  bankruptcy  of  the  grantor.  But  there 
is  a  great  gulph  between  proof  against  the 
principal,  and  proof  against  the  surety.  At 
common  law  tliere  could  have  been  no 
proof  against  a  surety ;  all  rights  against  the 
surety  are  under  the  statutes.  Let  us  see 
how  the  law  stood  before  the  G  Geo.  4. 
c.  16.  In  Ex  parte  Mac  MUlan  (3),  it  was 
held,  that  if  a  surety  become  bankrupt,  the 
creditor  cannot  prove  the  debt,  if  it  became 
due  after  the  bankruptcy  ;  and  Lord  Eldon 
there  says,  "  In  the  present  case,  it  is  the 

(5)  Book.  287. 


surety,  and  not  the  priDCtpal  wfaobai 
come  bankrupt ;"  and  the  same  law  wk^ 
found  in  Hoffham  v.  Fourdrinier  (4), 

Then  comes  the  56th  section  of  6  Geo 
c.  16,  which  uses  the  word  "debt^io 
usual  legal  sense ;  it  does  not  mean  ** 
mand,"  which  word  is  used  in  other  ledii 
but  technically  *'  debt." 

In  the  present  case,  the  bankrupt  hn 
guaranteed  payment  of  a  debt ;  bat,  i 
were,  unliquidated  damages.  In  the  i 
of  Atwood  V.  Partridge  (5),  the  defend 
covenanted  for  the  due  payment  by  k 
of  premiums  on  a  policy,  to  secure  at 
due  from  A.  B.  to  the  plaintiff,  which 
came  due  June  17th,  and  being  unpaid 
A.  B.  or  the  defendant,  were  paid  by 
plaintiff.  On  the  20th  of  June,  defen 
obtained  his  certificate  under  a  commiss 
held,  not  to  discharge  him  from  the  an 
of  the  premium. 

Per  Curiam, — In  that  case,  by  non- 
ment  of  the  premium,  the  policy  woul 
forfeited,  and  then  the  sum  would  I 
damages. 

Mr,  Twiss. — In  Boorman  v.  Nash  ( 
demand  for  the  value  of  goods  to  b 
livered  on  a  day  which  was  subseque 
the  commission,  was  not  barred  by  the  et 
cate.  And,\nExparte  Lancaster  Canal 
pany  (7),  one  of  the  questions  was,  wh 
the  condition  of  the  bond  was  a  continj 
proveable  under  the  56th  section,  and 
not  to  be,  because  there  was  no  exi 
debt. 

Mr.  Wright  (with  Mr.  TwUs).—l 
tend  that  this  was  not  a  debt,  but  only  s 
ditional  liability  to  pay  a  debt.  In  Ex 
Adney  (8),  it  was  held,  that  where  an  u 
taking  to  pay  was  collateral,  in  case  an 
did  not  pay,  that  it  rested  upon  a  c( 
gency,  whether  it  would  ever  becoi 
debt,  or  not ;  and,  therefore,  could  o 
proved  under  a  commission  against  th« 
son  so  undertaking.  And,  in  Utters 
Vemon(9)j  the  debt  was  allowed 
proved,  because,  it  was  capable  of  i 
tion ;  and  the  debt  was  then  certain,  tl 
the  time  of  payment  was  not  so. 

^4^  5  Mau.  &  Selw.  fl. 

^5)  4  Bing.  ?09 ;  0.  c.  5  Law  Joam.  C  J*. 

(6)  9  Bam.  &  Cross.  145;  s.  c.  7  Law 
K.B.  130. 

(7)  Mont  27. 

(8)  Cowp.  460. 

(9)  3  Term  Rep.  559. 


COURT  OF  BANKRUPTCY :  1832. 


Mir  SxE  GxoROB   Rose. — To 
joa  may  add,  Ex  parte  FatT" 

jktr^ln  this  CEBe,  the  bank- 
amtracted  a  debt,  but  merely  a 
iph  might  have  been  converted 
by  Sroallwood's  default ;  but 
id  not  occur  till  after  tlie  com« 
iaaued.  The  clause  says,  "if  any 
lall  have  contracted  any  debt  ;*' 
had  contracted  no  debt ;  there- 
ever  proveable  under  his 


teigUf  in  reply. — I  shall  confine 
he  point :  was  this  a  debt  con- 
lie  bankrupt  within  the  meaning 
Ex  parte  Adney^  and  other 
ave  been  cited,  to  prove  that 
t  a  debt  till  there  is  a  default, 
I  that  there  is  a  debt  when  there 
Before  the  6  Geo.  4.  c.  16,  it 
fore,  there  existed  a  certain  class 
which  were  not  proveable,  to  the 
e  creditor  and  the  disgrace  of 
•medy  which,  that  act  was  passed. 
9tr/ie,  was  a  joint  and  separate 
to  pay  a  debt ;  but  the  separate 
there  was  clogged  with  a  pecu- 
it,  the  effect  of  which  was,  to 
)eing  proveable ;  that  covenant 
tlie  surety  should  not  be  liable, 
nand  were  made  on  the  surety, 
lubmit,  that  in  this  case  the  peti- 
ititled  to  prove  for  the  last 
rear. 

>ur  the  Chief  Judge. — It  does 
to  me,  that  any  question  arises 
4th  sec,  as  I  am  of  opinion  it 
>p]y  to  a  person  who  covenants 

the  grantor  making  default. 
party  undertakes,  that  if  one 
in  the  54th  section,  shall  make 
ccasion  any  loss  to  the  grantee, 
e  will  become  liable ;  and  it  is 
that  in  regard  to  this  liability, 
er  may  prove  against  the  estate, 
m.  56.  In  order  to  entitle  him- 
»,  the  first  step  is,  to  prove  that 
actually  contracted,  before  issu- 
imission.  It  has  been  argued, 
ras  a  debt  before  the  commission, 

contingency  did  not  occur  till 


aAer.  In  order  to  make  out  that  the  bank- 
rupt had  contracted  a  debt,  it  must  be 
shewn  that  he  owed  something  at  the  issuing 
of  the  commiasion,  though  the  payment  de- 
pended on  a  subsequent  contingency ;  in 
other  words,  that  it  was  debUum  m  prcB" 
senti,  solvendum  infuturo»  But,  the  annuity 
deed  does  not  contain  a  joint  and  sevend 
covenant  to  pay  the  annuity,  but  a  cove- 
nant by  Smallwood  to  pay,  and  an  engage- 
ment by  the  bankrupt  to  pay,  if  Small- 
wood  did  not;  therefore,  to  charge  the 
bankrupt,  the  preliminary  step  was,  to  shew 
default  in  Smallwood ;  so  that  this  was  not 
a  debt,  but  an  engagement  to  become  debtor, 
if  Smallwood  failed.  The  case  of  Ex  parte 
Fairlie  goes  far  towards  deciding  the  pre- 
sent ;  the  whole  question  there  was,  whe- 
ther, when  the  commission  issued,  there 
was  a  several  debt ;  and  the  breach  of  con- 
dition had  not  happened,  when  the  com- 
mission issued.  In  the  present  case,  Small- 
wood  had  not  made  default  before  the 
bankruptcy,  therefore,  the  only  circumstance 
under  which  he  was  to  be  liable,  had  not 
occurred.  The  cases  cited  by  Mr.  Twiss 
bear  out  this  view  of  the  law.  Hoff/uxm  v. 
Fourdrinier  proves  it  is  no  debtt  till  after 
default.  Upon  the  whole,  therefore,  I  am 
of  opinion,  that  as  there  was  no  debt  actu- 
ally contracted  by  the  bankrupt,  before  the 
commission  issued,  the  petitioner  cannot 
prove. 

His  Honour  Sia  John  Caoss. — The  an- 
nuity was  granted  in  October  1831,  and 
before  the  first  quarter  was  due,  the  com- 
mission issued,  and  it  is  now  contended,  that 
the  bankrupt  had  then  contracted  a  debt 
with  the  grantee.  What  debt  ?  A  debt  is 
a  sum  certain.  The  contingent  debt  clause 
is  confined  to  such  debts  as  may  be  valued 
before  the  contingency  happens.  I  am 
clear  that,  when  the  commission  issued, 
there  was  no  debt  contracted  by  the  bank- 
rupt. 

His  Honour  Sir  George  Rose. — I  con- 
cur in  the  judgment,  and  cannot  add  any- 
thing to  what  has  been  said  by  the  other 
Judges. 

Petition  disnussedf  with  costs* 


(10)  MoDt.  17. 
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1832 
Nov 


32.     \ 
.  14.  / 


Ex  parte  sahuel  heath  re 

HEATH. 


Practice — As  to  the  summary  jurisdiction 
of  the  Court f  to  order  restitution  of  goods  of 
third  persons,  seized  by  the  messenger. 

This  was  a  petition  by  the  bankrupt's 
brother,  that  goods  of  his,  which  had  been 
improperly  seized  by  the  assignees,  under 
the  supposition  that  they  were  the  bank- 
rupt's, might  be  delivered  up  to  him. 

The  petition  stated,  that  on  the  1 4th  of 
August  1832,  a  fiat  issued  against  the  peti- 
tioner's brother,  who  resided  at  Gosport ; 
that  the  petitioner  resided  at  Newport,  in 
the  Isle  of  Wight,  trading  there  for  himself 
alone  ;  that  between  the  23rd  and  25th  of 
April  1832,  the  petitioner  bought  goods 
in  London,  amounting  to  1,374/.  of  divers 
tradesmen,  [the  amount  of  goods  and  names 
of  tradesmen,  were  all  set  out,]  which  were 
all  taken  to  Newport ;  that  between  the 
22nd  February  and  the  4th  August  1832, 
the  petitioner  bought  of  his  brother,  and 
carried  to  Newport,  goods,  to  tite  amount 
of  2,886/.,  (and  the  petition  set  out  the  va- 
rious parcels  and  their  value,  and  how  and 
when  paid  for)  ;  that  on  the  8th  of  Septem- 
ber last,  the  messenger,  under  his  brother's 
bankruptcy,  seized  all  the  goods  in  his  shop, 
to  the  value  of  1,600/.,  seized  his  money 
in  the  till,  gave  away  the  meat  in  the  larder 
to  a  neighbour,  took  away  various  trade 
fixtures,  and  finally  turned  him  out  of  the 
house  ;  that  in  September,  the  petitioner 
and  his  brother  were  indicted  for  a  conspi- 
racy, and  the  petitioner  was  committed  to 
Newgate  by  the  assignees. 

The  affidavits  tiled  in  reply,  merely  stated 
that  the  assignees,  believing  a  conspiracy 
existed  between  the  bankrupt,  the  petiti- 
oner, and  others,  to  defraud  the  creditors, 
indicted  them,  and  a  true  bill  was  found ; 
and  that  they  **  believed,  that  the  object  of 
the  petitioner,  in  presenting  the  said  peti- 
tion, was  to  obtain  from  the  assignees,  by 
affidavits  in  answer  to  the  said  petition, 
their  evidence  upon  the  said  indictment ; 
and  that  it  would  be  extremely  inconveni- 
ent, and  would,  in  their  judgment  and  be- 
lief, tend  to  defeat  the  ends  of  justice,  if  the 
said  assignees  were  compelled  to  disclose 
their  case  before  the  trial  of  the  said  in- 
dictment." 


Mr.  TmsSf  for  the  petitioner.-— As  the 
assignees  have  made  no  affidavits  in  answer, 
they  have  admitted  our  case,  and  we  are,  of 
course,  entitled  to  the  prayer  of  this  pe- 
tition. 

His  Honour  Sir  George  Rosb. — As  the 
goods  were  found  in  your  possession,  the 
onus  lies  on  the  respondents  to  shew  that 
they  were  not  yours.  How  far  are  yon 
willing  to  submit  to  the  jurisdiction  of  this 
Court  ?  Will  you  undertake,  not  to  bring 
an  action  of  trover,  &c.,  against  the  assig- 
nees? 

Mr.  Tmss. — I  do  not  think  that  the  pe- 
titioner ought  to  be  put  upon  terms.  But 
we  are  willing  to  submit  to  terms,  being 
anxious  to  try  the  question  immediately. 

His  Honour  Sir  George  Rose. — There 
is  a  difficulty  in  the  way  of  the  petitioner. 
It  is  impossible  not  to  perceive,  that  this 
petition  is  presented  on  account  of  the  pen- 
dency of  the  indictment.  Why  did  you  lie 
by  so  long  as  a  month,  before  you  peti- 
tioned ? 

His  Honour  Sir  John  Cross. — I  am  of 
opinion,  at  present,  that  the  indictment  has 
nothing  to  do  with  the  question.  This  is 
the  only  court  in  which  the  petitioner  can 
recover  the  goods  themselves, 

Mr,  J,  Russell  (w'lih  Mr,  Tniss). — I  ad- 
dress myself  to  the  indictment,  as  that  now 
seems  to  press  upon  the  Court.  Parties  fre- 
quently have  a  right  to  apply  to  a  Court,  for 
instant  restitution  of  goods,  and  to  bring  an 
action  for  damages  afterwards;  the  rights  are 
distinct,  and  so  shoidd  be  the  remedies; 
such  is  the  case  under  a  wrongful  sequestra- 
tion. An  indictment  is  often  a  mere  trick, 
to  deprive  parties  of  their  rights.  It  is  a 
common  thing,  when  a  witness  is  tendered, 
for  the  other  party  to  object,  that  he  can- 
not be  heard,  because  an  indictment  for 
perjury  is  pending;  but  such  an  objection 
has  always  been  overruled,  not  without  an 
expression  of  some  indignation. 

Mr,  Montagu  and  Mr,  Ching^  for  the 
assignees. — This  Court  will,  no  doubt,  some- 
times interpose  in  extreme  cases,  if  an  ap- 
plication be  made  without  delay,  in  order  to 
prevent  irreparable  waste.  But  the  regu- 
lar course  of  proceeding  in  other  cases,  is 
by  action.  What  is  there  in  this  case,  to 
take  it  out  of  the  usual  course  ?  The  appli- 
cants have  delayed  their  application  very 
long,  and  no  irreparable  injury  in  the  nature 
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of  waste  will  follow  the  refusal  of  the 
prayer.  It  is  not  therefore  clear,  even 
tint  the  Court  has  jurisJictiou  to  inter  tie  re 
k  (his  case. 

Mr,  TmisSf  in  reply. — The  indictment,  if 
tried,  could   make    no  difference,  as   (hat 
would  decide  nothing  as  to  the  ri^ht  of  pro- 
perty.   Jfier  the  trial  of  the  indictment, 
we  most  either  bring  an  action,  or  petition 
here.    Why  then  not  petition  here  at  once  ? 
This  indictment  may  not   be  tried  fur  a 
twelvemonth,  and  why  must  we,  all   that 
period,  be  deprived  of  our  property  ?  More- 
over, there  is  no  other  remedy  in  the  world, 
to  recover  the  very  goods  themselves  hut  a 
petition  in  this  court.     We  desire  the  goods 
tbenselvesy  and  we  desire  them   quickly, 
(or  faabions  change,  and  they  may  soon  be- 
come comparatively  worihle:sS.    If  we  bring 
an  action,   it   cannot   be   tried    for   ni.-iny 
months.     As  to  jurisdiction — there  can  be 
00  doubt,  that  if  the  messenger  takes  an- 
other's goods,  mistaking  them  for  the  bank- 
rupt's, this   Court  can  order   their   resti- 
tution. 

Cur,  adv,  vulL 

His  Honour  the  Chief  Jodgf. — This  is 
an  spplication  by  Samuel  Heath,  for  an 
order  upon  the  assignees  of  John  Heath, 
a  bankrupt,  to  deliver  up  goods  seized  by 
the  messenger,  but  alleged  l>y  the  ]>etitioncr 
to  be  his  property,  and  not  the  bankrupt  s. 

The  facts,  as  stated  in  the  petition,  pre- 
sent a  case,  which,  if  made  out  by  proof 
before  a  jury,  would  no  doubt  secure  to 
the  petitioner  the  most  ample  conipcnsa- 
lioD  in  damages  for  any  losses   he  may 
iacur.     The  prevention  of  further  injury, 
and  not  compensation,  is  the  avowed  ob- 
ject of  this  application.     The  answer  sug- 
gested by  the  assignees,  but  not  brought  to 
issue  before  the  Court  by  allidavits,  is,  that 
the  goods  seized  were  in  fact  the  property 
of  the  bankrupt,  and  were  in  the  possession 
of  the  petitioner,  for  the  fraudulent  pur- 
pose of  withdrawing  them  from  the  bank- 
nipt's  creditors  ;  and  that  an  indictment 
hsTing  been   found    by   the  grand  jury 
^inst  the  petitioner  and  others  for  a  con- 
spiracy, the  object  of  this  petition  is  to 
compel  the  assignees  to  disclose  the  evi- 
dence, by  which  the  criminal  charge  is  to 
he  supported.     And  the  question  now  be- 
fiwe  the  Court  is,  whether  it  will^  compel 
New  Seribk,  II.^Bankb. 


the  assignees  to  enter  into  the  discussion  of 
their  disputed   title  now,  or  postfionc  the 
inquiry  until  the  indictment  in  di^posed  of, 
leaving  the  complainant  in  the  nieaiuiitic 
to  his  ordinary  remedy  at  law.     Of  tlic 
power  of  the  Court  to  investigate  the  title 
of  the  assignees  I  entertain  no  doubt;  but 
that  it  is  at  all  events  bound  to  institute 
the  inquiry,  is  a  proposition    to  which  I 
cannot  accede.     '1  he  power  of  this  Court 
to  order  restitution  in  such   oases   is  not 
derived  from  any  general  jurisdiction  in 
questionsof  tort,  but  arises  incidentally  out 
of  its  general  superintendiiicc  and  con- 
troul  in  matters  of  bankruptcy,  by  virtue 
of   which  it   exercises  a  summary  juris- 
diction over  all  the  parties  to  proceed iii;^s 
in  bankruptcy,  interposing   its   authority 
even   upon   the  application   of  strangers, 
where  the  inadequacy  of  the  ordinary  legal 
remedies  requires  an  extraordinary  inter- 
vention.    But  in  thus  interposing  its  sum- 
mary protection,  the   Court  is   bound   to 
take  care  that  it  is  not  made  instrunK'nt:il 
in  defeating  the  objects  it  was  established 
to  promote,  and  when  the  ordinary  I.'\<_J 
remedies  afford  ample  means  of  redu-os, 
and   the   facts   of    the  case   warrant    the 
suspicion  that  the  interference  of  the  Court 
is  required,   not  for  the   purpose  of  pre- 
venting injury,  but  of  obtaining  an  indi- 
rect advantage  in  the  investigation  of  im- 
puted  fraud   against  the    bankrupt  laws, 
it  is  our  duty  to  pause  until  we  arc  satis- 
fied that  we  can  enter  into  the  investigation 
without  compromising  the  inten'sts  of  pub- 
lic justice.     It  becomes  necessary,  there- 
fore, to  examine  the  facts  of  the  case   lo 
ascertain  whether  the  Court,  in  the  exer- 
cise of  a  sound  discretion,  ought  to  compel 
the  assignees  at  once  to  enter  into  the  dis- 
cussion of  their  title  to  the  property  in 
question. 

(After  stating  the  facts,  His  Honour 
proceeded) — Now,  though  neither  the  delay 
of  the  <ip|)lication,  nor  the  pendency  of  the 
indictment,  nor  the  removal  of  it  by  r'-- 
tiararif  would  of  themselves  present  a  iuir 
to  the  remedy  sought  by  this  petition;  yt  •, 
these,  coupled  with  other  circumstances, 
cast,  in  my  mind,  so  strong  a  suspicion  u|)on 
the  motives  of  the  petitioner,  that  when  1 
see  the  means  of  tlic  most  ample  redress 
will  be  still  left  open  to  him,  I  am  satis- 
fied this  Court  will  best  discharge  its  duty, 

(; 
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by  forbearing  to  interfere  until  the  mis- 
chief that  18  apprehended  is  obviated  by 
the  trial  of  the  indictment.  At  the  same 
time  the  Court  will  be  ready  to  protect 
the  interests  of  the  petitioner,  by  directing 
the  property  to  be  reserved  in  specie,  or  to 
be  sold,  as  may  be  considered  most  ad- 
vantageous. 

His  Honour  Sir  John  Cross. — I  cannot 
give  my  assent  to  the  application  of  the 
assignees  to  postpone  the  hearing  of  this 
petition.  It  has  been  said,  that  this  is 
not  the  ordinary  Court  to  which  these  ap- 
plications have  heretofore  been  made ;  but 
if  the  Court  of  Chancery,  from  the  pres- 
sure of  its  business,  was  not  able  to  attend 
to  such  applications,  I  trust  this  Court  will 
be  ;  for  we  are  constituted  a  Court  for  the 
cheap  and  expeditious  dispatch  of  business 
relating  to  commercial  transactions,  and 
dispatch  is  the  very  soul  of  commercial 
affairs.  Now,  what  is  the  conduct  of  the 
assignees  ?  On  the  8th  September  they  go  to 
the  Isle  of  Wight  and  seize  all  the  petitioner's 
goods.  On  the  10th  they  prefer  the  in- 
dictment against  him  in  London  (he  living 
in  Hampshire),  on  the  11th  they  send  the 
messenger  to  the  Isle  of  Wight,  and  then 
arrest  and  bring  him  to  London,  and  shut 
up  his  shop.  He  is  in  prison  for  —  days, 
and  then  removes  the  indictment  into  the 
Court  of  King's  Bench,  and  it  is  not  until 
the  —  day  of  October  that  he  is  able  to  put 
in  bail  and  obtain  his  liberty.  As  to  the 
removal  of  the  indictment,  there  is  no  man 
of  experience  but  would  advise  a  defendant 
to  remove  such  an  indictment  into  the 
Court  of  King's  Bench,  where  he  would 
have  the  benefit  of  the  ablest  counsel,  and 
the  advantages  of  a  new  trial  if  there  were 
any  error  in  the  verdict.  As  to  the  delay, 
he  must  have  been  at  considerable  ex- 
pense in  defending  himself  from  a  criminal 
prosecution,  and  that,  too,  after  all  his  pro- 
perty and  ready  money  was  seized  by  the 
prosecutors.  His  attention  was  most  pro- 
bably directed,  in  the  first  instance,  to  the 
criminal  proceeding,  and  when  it  is  rea- 
sonable to  suppose  he  had  done  attending 
to  that  criminal  prosecution,  he,  within  a 
fortnight,  on  the  25th  of  October,  pre- 
sented this  petition,  the  preparation  of 
which  must  have  occupied  some  time,  and 
was  in  the  paper  for  hearing  last  week  ; 


and  the  assignees  then  asked  that  it 
stand  over,  that  they  might  be  re 
meet  it.  I  cannot  look  upon  this  a 
of  the  assignees  in  any  other  light,  l 
the  nature  of  a  motion  to  put  off  , 
on  the  ground  that  an  indictment  is 
ing ;  and  I  never  knew  such  an  appl 
made,  without  being  rejected  with  sc 
the  Court.  Otherwise,  a  defendant 
ing  to  delay  a  trial,  need  but  indict  s 
the  parties,  and  then  ask  to  postp< 
trial,  because  the  indictment  is  p< 
It  is  said,  that  this  jurisdiction  is 
but  it  only  seems  novel  because 
seldom  been  exercised.  The  ques 
jurisdiction  is  however  put  beyc 
doubt  by  the  solemn  and  elaborate 
ment  in  Ex  parte  Cohens  in  the  C< 
King's  Bench,  where  it  is  said,  tli 
assignees  are  unquestionably  und 
controul  and  jurisdiction  of  the  Lord 
cellor  sitting  in  Bankruptcy,  for  i 
done  by  them,  in  their  character  of 
nees,  by  virtue  or  under  colour 
commission. 

The  affidavit  of  the  assignees  stat 
the  amount  of  property  seized  is  1 
which  is  the  petitioner's  whole  st 
trade;  and  all  they  say  in  justifica 
that  they  think  they  were  the  goods 
bankrupt,  which  the  petitioner  n 
as  a  fraudulent  preference,  but  they 
state  what  the  goods  were  which  he 
ceived.  Why,  what  answer  is  this  ? 
every  fraudulent  preference  a  com 
between  the  parties  to  the  prefe 
But  is  a  fraudulent  preference,  and 
dictment  pending,  a  reason  for  coi 
ing  all  his  goods,  the  whole  of  his  s 
trade,  and  money ;  not  only  the  goodi 
he  received  from  the  bankrupt,  but 
goods  he  has  purchased  of  other  ] 
and  has  paid  for  ?  As  to  the  plea, 
would  be  injurious  to  disclose  the  ev 
I  ask,  if  the  assignees  are  right,  wl 
dence  is  there  to  conceal  ?  In  all  c 
prosecutions,  the  persons  accused  ar 
before  a  magistrate,  and  all  the  e^ 
taken  in  his  presence.  No  evil  car 
to  the  assignees,  unless  it  is  their  v 
surprise  the  defendant  with  evide 
will  not  be  prepared  to  meet.  Up 
whole,  therefore,  I  am  of  opinion,  t 
indictment  ought  to  have  no  influenc 
the  decision  of  this  Court.     The  o1 
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this  ffldictiiient  may  be  to  obtain  tbe  goods 
by  iodmidatioD ;  and  it  is  to  be  observed, 
tliit  wbik  in  this  court,  both  parties  are 
beard;  in  a  criminal  prosecution,  the  mouth 
of  one  of  the  parties  is  stopped.  For 
these  reasons,  I  am  of  opinion  that  we 
ought  to  proceed  with  the  case. 

His  Honour  Sir  George  Rose. — I  shall 
make  but  few  observations,  as  the  prin- 
ciples upon  which  this  order  is  to  stand, 
hire  been  so  clearly  laid  down  by  the 
Chief  Judge.  We  have  occupied  much 
tune  before  we  came  into  court,  in  seeing 
whether  it  was  possible  to  entertain  this 
petition ;  and  I  asked  Mr.  Twiss  whether 
he  had  anything  further  to  add ;  but  he  re- 
ph'ed,  that  he  stood  upon  his  righl  to  the 
relief  prayed  by  his  petition.  Now,  I 
ihoold  like  to  know,  what  right  exists  in 
any  party  to  come  into  this  Court  on  a 
qaestion  like  this — a  question  of  property 
between  him  and  the  assignees,  tried  in  this 
court?  The  proper  course  was,  either  to 
bring  an  action  of  trover,  or  file  a  bill  in 
equity  for  an  injunction. 

Before  the  institution  of  this  court,  the 
lord  Chancellor  would  not  have  interfered 
in  this   matter,  but  would  have  left  the 
parties  to  their  action  ;  and  the  Bankrupt 
Court  Act  has  done  nothing  more  than 
Cransier  the  jurisdiction  of  tlie  Lord  Chan- 
cellor to  this  Court :  it  has  not,  in  this  re- 
elect, given  any  new  power.     The  Court 
laas  never  exercised  any  other   controul 
€>ver  the  assignees,  than  as  regarded  their 
^^nduct  as  officers  of  the  court ;  but  when 
^le  title  to  property  was  in  question,  al- 
'^vays  lefk  the  parties  to  their  action  at  law, 
[cept  in  cases  in  the  nature  of  irreparable 


The  case  of  Ex  parte  Cohen  is  very 
:  there  the  rights  of  the  parties  had 
settled  by  an  action ;  and  the  order  of 
^%he  Lord  Chancellor  was  merely  a  direc- 
tion to  the  assignees,  as  the  officers  of  the 
^Mmrt  how  to  act.     Still,  I  do  not  say  that 
*9he  Court  might  interfere  in  the  present 
^ase ;  but  the  application  is  to  our  discre- 
*VioD,andI  do  not  think  this  is  a  case  to  war- 
'Xant  our  summary  ]nterference,which  should 
^Dolybe  in  cases  free  from  all  doubt;  or,  if 
M  messenger  seized  property  under  a  mis- 
take, and  the  owner  promptly  applied  to 
this  Court,  we  might  interfere  as  Lord  El- 


don  has  done(l).  The  cases  cited  are, 
either  where  parties  to  the  commission 
petitioned — and  not  as  here,  a  stranger  ; 
or  cases  where  irreparable  damage  would 
result  from  the  non-interference  of  the 
Court. 

As  to  the  short  bills,  it  is  well  known, 
that  in  1810,  there  was  a  great  panic; 
and  if  short  bills  could  not  have  been  de- 
livered up,  the  ruin  of  very  many  country 
bankers  must  have  followed.  I'hat  does 
not  apply  here,  nor  will  the  petitioner 
suffer  irreparable  damage,  in  the  nature  of 
waste,  by  the  delay ;  as  to  the  argument 
that  the  goods  will  become  less  valuable  by 
the  delay,  I  ask,  why  then  did  the  peti- 
tioner delay  his  application  so  long  ?  The 
goods  were  seized  on  the  8th  of  Septem- 
ber, and  no  steps  were  taken  to  recover 
them  till  the  24th  of  October.  This  delay 
is  so  considerable,  as  alone  to  cast  a  shade 
of  suspicion  on  the  case.  Why  did  he  not 
apply  to  equity  for  an  injunction?  which 
may  be  obtained  at  any  time.  Can  any 
one  believe  that  the  real  object  of  this  pe- 
tition is  the  restitution  of  a  iummer  stock 
of  goods  ?  The  conduct  of  the  assignees 
has  been  guided  by  strict  justice  to  the 
public  in  endeavouring  to  trace  out  a  fraud 
and  conspiracy,  which,  I  am  sorry  to  say, 
exist  in  this  trade  more  than  in  any  other. 
As  I  am  satisfied  that  no  real  injury  will 
accrue  by  our  refusal  to  interfere,  as  the 
application  is  quite  to  our  discretion,  as  I 
suspect  the  object  of  the  petition  to  be 
other  than  the  restitution  of  the  goods, 
and  as  the  question  is  one  more  fit  for  a 
trial  at  law  before  a  jury,  I  concur  in  the 
opinion  expressed  by  his  Honour  the  Chief 
Judge. 

Ordered  to  stand  over  till  the  indict- 
ment had  been  tried,  but  without  prejudice 
to  any  proceedings  at  law  which  the  peti- 
tioner may  have  recourse  to ;  with  liberty 
to  either  party  to  make  an  application  to 
this  Court  in  the  meantime. 

(1)  See  Ex  ptrte  Cmggs,  1  Kose,  f5. 
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July  2,  and  >  Ex  parte  streioht  re  eylbs. 
Dec.  15.    ) 

Policy  of  Insurance — Bankrupt's  order 
and  disposilion — Notice. 

A  letter  from  the  depositary  of  a  policy 
of  insurance y  stating,  **  /  am  the  holder  of 
the  undermentioned  policies,  and  inquiring 
what  the  office  would  give  for  them  if  de- 
livered up  to  be  cancelled  with  the  consent  of 
the  parties  :" — Held  a  sufficient  notice  to 
take  it  out  of  the  order  and  disposition  of 
the  bankrupt. 

In  this  case,  the  bankrupt,  John  Eyles, 
had  deposited  as  a  security  for  money 
borrowed,  two  policies  of  assurance  ;  and 
the  only  notice  given  to  the  office,  of  the 
transfer  of  the  policies,  was  contained  in 
the  following  letter  to  the  secretary,  Mr. 
Smith  : — 

**  Sir, — I  am  holder  of  the  undermen- 
tioned policies,  and  shall  feel  obliged  if 
you  will  inform  me  what  sum  the  office 
will  give  if  they  are  ordered  to  be  can- 
celled with  the  consent  of  the  parties. 

(Signed)         "  J.  Worger." 

At  an  examination  before  Mr.  Commis- 
missioner  Fane,  John  Worger  admitted 
the  letter  was  only  written  for  the  purpose 
of  inquiring  their  value  ;  and  the  clerk 
to  the  actuary  deposed,  that  the  office  did 
not  regard  it  as  a  notice  of  any  transfer  or 
change  of  interest,  or  they  would  have 
made  a  memorandum  to  that  efiect,  al- 
though their  office  did  not  profess  to  re- 
quire or  take  any  cognizance  of  notice  ; 
and  a  printed  notification  to  that  effect  was 
on  the  back  of  each  policy. 

A  petition  was  presented  by  Worger  for 
a  reference  to  the  commissioner,  to  ascer- 
tain whether  he  was  an  equitable  mortga- 
gee of  any  part  of  the  bankrupt's  estate, 
and  if  he  should  so  find,  to  order  the 
policies  to  be  sold,  and  the  assignees  to 
join  in  the  transfer. 

Mr.  Sturgeon,  for  the  assignees,  sub- 
mitted, that  as  the  only  question  between 
them  was  the  sufficiency  of  a  notice  con- 
tained in  a  letter,  he  conceived  his  clients 
were  entitled  to  the  judgment  of  the  Court 
of  Review.  - 


The  Court  made  the  order,  and  Mr. 
Commissioner  Fane  found  the  notice  suf- 
ficient, if  it  had  been  requisite,  but  that 
upon  the  authority  of  Ridout  v.  Loyd  (1), 
Falkener  v.  Case  (2),  and  a  recent  decision 
of  the  Master  of  the  Rolls  (3),  no  notice  was 
necessary. 

Against  this  finding  the  present  petition 
was  presented. 

Mr,  Moore  and  Mr,  Sturgeon,  for  the 
assignees. — The  letter  in  question  does  not 
contain  such  a  notice,  as,  supposing  the 
office  had  paid  the  amount  of  the  policies 
to  any  other  holder,  would  have  made  the 
office  liable  to  Worger  as  a  trustee ;  espe- 
cially as  the  first  part  of  the  letter  was  quali- 
fied by  the  latter  sentence — **  If  they  are 
ordered  to  be  cancelled  with  the  consent 
of  the  parties  ;"  allowing  the  transfer  of 
a  chose  in  action,  is,  at  the  best,  but  a  re- 
laxation of  the  common  law  doctrine  of 
maintenance;  and  although  it  has  been 
allowed  for  the  convenience  of  mercantile 
transactions,  the  Courts  have  in  most  cases 
insisted  on  the  concurrence  of  the  debtor, 
as  is  to  be  perceived  from  a  reference  to 
the  following  cases  : — Israel  v.  Dougia9{4)^ 
Wilson  V.  Coupland{5),  where  Chief  Jus- 
tice Abbott  lays  down  the  principle — 
Master  v.  Miller  (6),  Wharton  v*  Walker 
(7),  Fairliew.  Denton  (8);  and  although  the 
courts  of  equity  had  gone  further  than  the 
courts  of  common  law,  by  making  a  notice 
of  the  transfer  sufficient  without  the  con- 
sent of  the  debtor,  still  it  could  only  be 
upon  a  notice  so  plain  as  to  fix  the  parties 
receiving  it  with  all  the  liabilities  as  a 
trustee,  and  also  to  take  it  out  of  the  order 
and  disposition  of  the  bankrupt,  Ex  parte 
Monrg  (9).  Now,  in  the  case  of  Wheeler  in 
the  matter  of  Mallam  (10),  on  a  question  as 
to  the  effect  of  a  dissolution  of  partner- 
ship in  passing  stock   to  the  continuing 


(1)  1  Mont.  103. 
(«)  1  Bro.  C,  C.  125. 

(3)  Bozon  V.  fiolltnd,  not  jet  reported,  bat 
tUuded  to  in  £x  parte  Tennyson  re  Seveme,  1  Moot. 
&  Bligb,  74. 

(4)  1  H.  Black.  339. 

(5)  5  Bam.  &  Aid.  328. 

(6)  4  Term  Rep.  320. 

(7)  4  B.  &  C.  163 ;  8.  c.  3  Law  Jonn.  K.B.  183. 

(8)  8  Baro.  &  Creas.  395 ;  s.  c.  6  Law  Jouzn. 
K.B.  351. 

(9)  Back.  300. 

(10)  Back.  35. 
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jMrtnera,  wbere  all  the  coDditions  had  not 
beeD  fiilfilled,  although  the  Court  held  the 
agreement  executory,  the  dictum  of  Lord 
Eldon  as  to  the  insufficiency  of  the  follow- 
ing notice  is  of  importance,  to  shew  the 
great  perspicuity  required  in  a  document 
intended  to  operate  as  a  notice  in  a  court 
of  equity;  the  notice  published  in  the  Ga- 
lette  ran  thus — "  Know  all  men,  that  we 
W.  B.  and  T.  B.  M.  of  62,   Blackman- 
itreet,  British  wine-merchants,  do  hereby 
mutaally  agree   to   dissolve  partnership, 
and  all  the  debts  due  from  the  said  co* 

rtnership  are  to  be  paid  by  the  said  T. 
M.,  and  also  all  debts  due  unto  the  said 
oo-partnership  are  to  be  received  and  paid 
onto  the  saM  T.  B.  M."  &c.  Upon  this  Lord 
Eldon,  shewing  how  narrowly  the  wording 
of  a  notice  should  be  weighed,  remarked, 
"As  to   the  operation  of  the   notice  in 
the  Gazette,    (without  adverting  to   the 
difficulty  of  construing  it  to  be  notice  to 
those  who  have  not  been  proved  ever  to 
have  seen  it,)  how  can  it  be  said  to  put  the 
partnership  effects  in  the  ordering  of  Mal- 
1am,  when,  by  the  terms  of  the  notice,  the 
hand  which  is  to  receive  the  partnership 
debts,  is  the  very  hand  to  apply  them  in 
satisfkcttoo  of  the  demands   against   the 
psTtnersbip  V*  Now,  in  this  letter,  we  have 
tocoDsider,  there  is  no  absolute  dealing  with 
the  policies  for  Worger  merely  states  he 
is  the  holder,  and  then  inquires  what  the 
office  will  give  for  them  if  delivered  up  to 
he  caneeUed  with  the  consent  of  the  parties; 
and  he  swears  he  only  wrote  for  the  pur* 
pose  of  inquiring  what  was  their  value,  and 
in  such  light  the  actuary  of  the  insurance 
office  appears  upon  the  evidence  to  have 
regarded  it ;  it  is  plain  then  that  Worger 
had  no  other    intention  at  the  time   he 
VTote;  and  the  question  is,  will  the  Court 
Mpply  the  intention  ?  A  policy  of  insurance 
is  not  like  a  bill  of  exchange,  where  the 
bolder  is  primd  facie  presumed   to  have 
given  value  for  it.   Worger  may  have  held 
M  a  trustee  for  another  person,  or  for  safe 
custody,  as  the  bankrupt  originally  swore. 
Mr,  Montagu^  for  the  petitioner,   was 
not  called  on  to  reply. 

The  CouET  considered  the  notice  sufH- 
oent,  and  ordered  the  assignees  to  pay 
the  eosts  penonally. 


December  15. — A  short  petition  was 
presented  on  the  part  of  the  assignees, 
praying  to  reverse  that  part  of  the  order 
which  ordered  the  payment  of  the  costs  by 
the  assignees. 

Mr,  Moore  and  Mr,  Sturgeon  contended, 
as  the  assignees  had  only  acted  under  the 
advice  of  counsel  in  a  question  of  equity, 
where  it  could  not  be  expected  they  were 
competent  to  judge  for  themselves,  and  as 
they  had  not  had  what  they  were  entitled 
to  in  the  first  instance ;  namely,  the  opi- 
nion of  the  Court  of  Review  as  to  the  suf* 
ficiency  of  the  notice,  which  had  been 
contended  for  at  the  time  the  order  for  the 
inquiry  had  been  granted ;  they  trusted  the 
Court  would  reverse  that  part  of  the  order 
which  inflicted  the  payment  of  costs  upon 
the  assignees  personally,  and  as  the  learned 
commissioner  had  stated  in  his  opinion, 
that  no  notice  was  necessary,  notwith- 
standing the  decisions  in  IVilliams  v.  Thorpe 
(11),  and  Ex  parte  Colvill  re  Geddes  (12). 

The  CouET  reversed  that  part  of  the 
order,  in  consideration  of  the  assignees 
having  acted  under  the  advice  of  counsel. 


1 SS2,     \  Ex  parte  psthbridgb  tM  re 

Nov.  17.  3  PBTHEaiDOB. 

Bankrupt's  allowance. 

The  bankrupi's  allowance  does  not  come 
out  of  the  dividends,  in  the  nature  of  a  draW' 
back ;  but  tlte  estate  must  pay  t/te  dividend^ 
and  leave  a  surplus  for  the  allowance. 

This  was  a  petition  by  the  bankrupt  for 
his  allowance.  The  petition  stated,  that  a 
joint  commission  had  issued  against  the 
petitioner  and  his  partner ;  that  he  had  paid 
his  separate  debts  in  full ;  that  on  the  joint 
estate,  a  dividend  of  lOs,  in  the  pound  had 
been  declared,  which  dividend  had  exactly 
exhausted  the  joint  estate,  and  there  were 
no  further  assets.  The  petition  prayed  that 
the  bankrupt  might  be  allowed  51,  per  cent. 

Mr,  Bethell,  for  tlie  petitioner. — By  6 
Geo.  4.  c.  16.  s.  129,  it  is  enacted,  "that 
in  all  joint  commissions,  if  a  sufficient  divi- 


(IX)  iSiffl.^ 
(It)  Mont.  1 
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dend  shall  have  been  paid  upon  the  joint 
estate,  and  upon  the  separate  estate  of  such 
partner,  he  shall  be  entitled  to  his  allow- 
ance, although  his  other  partner  shall  not 
be  entitled  to  any  allowance."  In  order  to 
ascertain  what  this  allowance  is,  we  must 
refer  to  section  128,  which  enacts,  "  that 
every  bankrupt,  \f  the  net  produce  of  his 
estate  shall  pay  the  creditors,  who  have 
proved,  10s.  in  the  pound,  shall  be  allowed 
61.  per  cent,  out  of  such  produce^  to  be  paid 
him  by  the  assignees,  &c. ;  but  if  such  pro- 
duce shall  not  pay  \0s.  in  the  pound,  such 
bankrupt  shall  only  be  allowed  and  paid  so 
much  as  the  assignees  and  commissioners 
shall  think  fit,  not  exceeding  9U  per  cent.*' 
Now,  the  assignees  contend,  that  the  bank- 
rupt IS  not  entitled  to  6L  per  cent. ;  because, 
if  that  be  paid,  the  dividend,  which  now 
amounts  to  lOt.  in  the  pound  exactly ^  will 
be  reduced  heUm  lOi.,  and  then  the  bank- 
rupt will  only  be  entitled  to  Zl,  per  cent., 
or  such  sum  as  the  commissioners  and 
assignees  think  fit — but  it  is  quite  clear, 
that  the  bankrupt  is  entitled  to  have  51,  per 
cent. 

Suppose  I  engage  to  give  a  man  5/.  per 
cent.,  if  he  let  my  house  for  1,000/.,  must 
he  get  1,000/.  and  also  50/.  ?  It  appears 
to  me,  that  the  cases  are  parallel.  The 
words  of  the  act  are  ''on/  of  such  produce^* 
that  is,  such  ne/ produce  as  pays  10s.  in  the 
pound. 

In  order  to  arrive  at  a  correct  conclu- 
sion, let  us  review  the  progress  of  legisla- 
tion. The  former  act  gave  the  allowance, 
after  the  1  Os.  in  the  pound  had  been  paid  ; 
but  the  word  o/lEer,  is  wholly  omitted  in  the 
present  act;  and  we  must  presume  such 
omission  to  have  been  intentional.  Then, 
looking  at  the  present  act,  we  find  that  the 
words  are,  "  out  of  such  net  produce"  so 
that  the  allowance  is  to  be  charged  on  tlie 
net  amount.  This  is  entirely  a  new  ques- 
tion ;  and  it  is  hoped  that  in  a  case  like  this, 
where  a  sum  is  to  be  paid  to  the  bankrupt 
as  a  kind  of  reward  for  good  conduct,  the 
Court  will  lean  towards  the  side  of  mercy. 

Mr.  Ayrton  (with  Mr.  BetheU).-^T\\e 
words  of  the  act  are,  ^^  if  the  net  produce  pay 
lOs.,  the  bankrupt  shall  be  allowed  5/.  per 
cent,  out  of  such  produce;"  out  of  what  pro- 
duce? out  of  the  net  produce  of  his  estate, 
which  shall  pay  the  creditors  \0s.  in  the 
pound :  the  construction  which  must  be  put 


J 
^ 


upon  these  words,  is,  that  the  BL  per  oenO^ 
is  to  be  paid  in  the  nature  of  a  drawback  cumm 
of  the  dividends.  As  to  the  word  "  p^yi^^ 
I  contend,  tliat  the  moment  a  dividend  £ 
declared,  it  is  to  be  presumed  to  be  pai^  j 
Indeed,  it  has  been  argued,  that  proof  f 
payment.  This  per-centage  is  paid  to  tl:^;^ 
bankrupt,  in  nature  of  a  reward  or  bon 
for  having  so  conducted  himself,  both 
fore  and  after  his  bankruptcy,  that  his  estai 
pays  so  large  a  dividend.  If  indeed  it  ^ 
said  that  the  bankrupt  is  not  to  have  51.  _ 
cent.,  unless  there  be  enough  to  pay  1# 
in  the  pound,  and  then  leave  a  surplus  1 
enough  to  pay  the  bankrupt  51.  per  ceo 
then  this  absurdity  will  arise,  tliat  if  ' 
estate  pay  10s.  and  leave  a  small  surpF*^ 
not  enough  to  pay  the  5/.  per  cent.,  the 
rupt  will  not  be  en  tided  to  any  allowans:^^ 
but  the  surplus  must  be  divided  bet 
the  creditors  as  a  further  dividend ; 
the  authority  of  the  commissioners  to 
an  allowance  is  bounded  by  the  statute ; 
the  statute  says,  "  if  the  estate  pay  1 
the  pound,"  the  bankrupt  shall  have  5L 
cent. ;  but,  in  the  case  supposed,  t 
would  not  be  a  surplus  large  enough 
51.  per  cent.,  and  the  Commissioners 
not  vary  from  the  statute,  and  pay  one, 
or  three  per  cent.,  or  whatever  the  su 
may  amount  to,  instead  of  the  five  per 
given  by  the  statute.  Again,  if  the 
rupt's  estate  do  not  pay  10s.  in  the  p^ 
the  bankrupt  shall  only  be  allowed  so 
as  the  assignees  and  commissioners 
think  fit,  not  exceeding  3/.  per  cent, 
suppose  the  estate  does  pay  10s.  imt  q  j 
pound,  having  a  surplus  of  a  few  fartb  3/isjg; 
here  the  assignees  and  commissione^Miv  «f 
not  authorized  to  pay  d/.  per  cent.  o^^^Iesa^ 
because  the  dividend  does  amount  Up  lOe^ 
and  if  the  allowance  is  not  a  drawba^^  out 
of  the  10s.  dividend,  then  the  bankrupt  can 
actually  have  no  allowance  at  all. 

The  argument  in  favour  of  the  petitjbf^iii 
strengthened  by  considering  the  words  or  ^^^ 
old  statutes.  Under  5  Geo.  %.  c.  30.  as.  7  &^^ ! 
the  allowance  was  not  to  be  paid,  unless 
neat  produce  of  such  estate,  after  such  alloi 
ance  made,  shall  be  sufficient  to  pay 
creditors,  &c.  10s.  in  the  pound.  No«^  * 
these  words,  "after  such  allowance,"  ai^^ 
omitted  in  6  Geo.  4.  c.  16 ;  and  whenevc^^ 
a  subsequent  statute  omits  words  used  in . 
former  statute,  it  is  a  rule  of  law  to  presumr  ^ 
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to  have  been  intentionaly 
bretiglit  of  the  consequences. 
m^gUj  for  the  assignees. — If  this 
point,  if  there  be  any  doubt,  then 
155  of  6  Geo.  4.  the  construction 
•de  in  fayour  of  the  creditors. 
oour  Snt  Gzorob  Rosb. — Gene- 
is  true ;  but  as  sections  128  and 
ri|^ts  to  the  bankrupt,  perhaps 
ions  ought  to  be  exceptions,  and 
led  fiiTOurably  for  the  bankrupt. 

Dour  the  Chief  Junes. — I  enter- 
nbt  on  this  subject.  The  bank- 
»t  entitled  to  5L  per  cent.,  but 
.  under  the  proviso  contained  in 
8. 

ease,  the  commissioners  should 
ledared  a  dividend  of  10^.  in  the 
t  of  less  tlian  10«.,  and  the  re- 
which  now  makes  up  the  10^., 
re  been  given  to  the  bankrupt  as 

The  words  of  section  128  imply 
inkrupt  shall  only  receive  5L  per 
the  creditors  "shall  have  received 
5  pound."  It  is  said,  that  light  is 
m  this,  by  the  5  Geo.  2.  c.  80. 

Had  the  words  of  that  act  been, 
et  produce  shall  be  sufficient  to 
1  the  leaving  them  out  of  G  Geo. 
lave  been  conclusive  in  favour  of 
ner ;  but  the  latter  act  does  not 
lit  these  words,  but  adds,  "  shall 
ich  is  equivalent  to  the  words 
MEoreover,  the  latter  portion  of  the 
tion  gives  him  a  right  to  some 

8L  per  cent,  or  such  sum  as  the 
nd  commissioners  think  fit;  so  that 
smediless.  But  there  is,  moreover, 
lection,  and  the  bankrupt  is  a  part- 
aims  nnderthe  129th  section  also, 
sa  light  on  the  meaning  of  ''shall 
1  in  section  128,  so  that  the  bank- 
i  be  content  with  the  allowance 
proviso  of  section  128. 
(mour  Sir  John  Cross.  —  This 
nay  arise  in  other  cases  than  this : 
I  all  cases  where  there  is  an  allow- 
proportioned  to  a  payment.  The 
the  act  was  to  consolidate  ;  here, 
8th  sections  of  the  old  act  are  con- 
and  very  much  compressed  ;  but 
t  appear  to  me,  that  the  legisla- 
Dt  to  do  any  more  than  consoli- 
mns  to  me  they  intended  to  leave 


the  law  unchanged,  except  that  the  allow- 
ance is  doubled.  I  should  be  in  favour  of 
the  petitioner,  but  from  the  proviso  in  sec- 
tion 128;  but  that,  in  my  opinion,  decides 
the  point  against  him. 

His    Honour  Sir  Gsoroe   Rosx  con* 
curred. 


1882       ^ 

Nov.  iV.    f  ^'  '^'"'^  ^^"^^^^^  ^^  tATOUR. 

Supersedeas — Purchaser  under  commis" 
Stan. 

If  a  person  give  aiudgmeni^  and  then  fo- 
come  a  bankrupt^  and  there  is  a  purchaser  of 
lands  under  the  commission^  ii  wiU  not  be 
superseded  on  consent  of  creditors,  till  the 
purchaser  is  protected,  by  satisfaction  being 
entered  on  the  judgment. 

This  was  a  petition  to  supersede,  with  the 
absolute  consent  of  some  creditors,  and 
others  consented  on  terms  which  were  ac- 
ceded to. 

Mr,  Swanston  consented,  on  the  part  of 
these  creditors,  on  terms. 

Per  Curiam, — But  the  Court  cannot  be 
made  a  party  to  these  terms ;  they  must 
be  settled  out  of  court. 

Mr.  Russell. — I  appear  for  a  purchaser. 
The  bankrupt  being  indebted  to  a  creditor, 
gave  him  a  judgment,  then  became  bank- 
rupt, and  the  judgment  creditor  elected  to 
come  in  and  prove  under  the  commission ; 
the  bankrupt's  estates  were  then  sold  to 
my  client.  Now,  if  the  commission  be  su- 
perseded, the  judgment  creditor  is  remitted 
to  his  former  rights,  which  are  superior  to 
my  client's ;  therefore,  I  cannot  consent 
to  this  supersedence,  till  he  is  saved  harm- 
less. 

Mr.  Montagu. — ^The  purchaser  has  no 
right  to  be  heard  at  all,  he  not  being  served. 
When,  in  December  1881,  this  same  pe- 
tition was  heard  before  the  Lord  Chancellor, 
he  decided,  that  the  purchaser,  not  having 
been  served,  was  not  entitled  to  be  heard. 

His  Honour  Sir  Georoe  Robe. — If  the 
Lord  Chancellor  so  decided,  all  we  can  do 
is  to  say,  that,  as  Mr.  Russell  has  made  us 
acquainted  with  the  facts  of  there  being  a 
purchaser  in  so  perilous  a  situation,  the  pe- 
tition roust  stand  over  till  he  is  served. 
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Mr.  Montagu. — In  that  case  then,  I  waire 
the  objection,  that  he  cannot  be  heard.  Bot 
the  fact  is,  I  produce  the  consent  of  the 
judgment  creditor,  by  which  he  consents  to 
the  supersedeas^  and  agrees  to  waive  Aii 
rights. 

The  Court,  however,  were  of  opinion, 
that  would  not  be  an  effectual  protection  to 
the  purchaser,  as  a  blot  would  still  appear 
on  his  title ;  and  the  order  finally  noiade, 
was — 

On  satisfaction  of  the  judgment  being  en- 
tered up,  and  a  conveyance  made  from  the 
bankrupt  to  the  purchaser,  let  the  super- 
sedeas issue. 


18dS       1 
J       \2     i   Ex  parte  ahushy  re  LORD. 

Exhibits. 

The  production  of  exhibits  cannot  be  in- 
sisted  upon  as  of  course,  be/ore  the  hearing, 

Mr.  Swanston  and  Mr.  Montagu  moved 
for  the  production  of  exhibits.  This  was  a 
petition  to  supersede,  and  the  respondent 
(the  petitioning  creditor)  in  his  affidavits, 
referred  to  certain  exhibits,  marked  l.  and 
If.,  (which  were  understood  to  be  admissions 
by  the  bankrupt,  of  the  petitioning  credi- 
tor's debt),  which  were  neither  filed  with 
the  affidavits,  nor  produced  at  the  time  of 
swearing,  and  marked  by  the  officer  as  pro- 
duced. The  question,  therefore,  is,  whe- 
ther the  petitioning  creditor  must  not  pro- 
duce a  paper,  to  which  he  refers  in  an 
affidavit  filed  to  oppose  a  petition  to  super- 
sede. We  submit,  that  tlie  Court  has 
power  to  compel  the  production  of  all  ex- 
hibits. 

.  [Rose,  J. — ^There  is  no  doubt  of  the  power 
of  the  Court  abstractedly  considered,  but 
that  power  cannot  always  be  exercised  ; 
suppose  the  paper  were  a  letter  from  the 
bankrupt,  who  was  abroad,  and  would  be 
evidence  of  his  intent  to  commit  an  act  of 
bankruptcy  ?] 

That  case  might,  indeed,  be  an  excep- 
tion  to  the  general  rule,  that  a  party 
is  bound  to  produce  all  documents,  to 
which   he    refers    in   an  affidavit.      For- 


merly, the  practice  was  to  embody  all  pa- 
pers in  the  affidavit,  but  that  practice  was 
abandoned,  on  account  of  the  expense,  and 
the  present  practice  introduced,  of  refer- 
ring ;  but  still  the  paper  referred  to^  should 
be  considered  as  if  it  were  embodied  in 
the  affidavit  as  formerly.  In  Chancery, 
a  different  rule  prevails.  There,  produc- 
tion of  exhibits  cannot  be  compelled  till 
the  bearing,  because  a  cross  bill  of  disco- 
very may  be  filed,  but  there  is  no  such 
method  of  proceeding  in  Bankruptcy ;  con- 
sequently in  this  court,  the  order  ought  to 
be  made  on  motion. 

Mr.  Wright,  for  the  petitioning  creditor, 
insisted,  that  the  motion  must  be  refused, 
and  with  costs,  as  it  was  made  with  coats. 
There  never  was  any  rule,  either  in  cases 
in  Chancery  or  in  Bankruptcy,  that  ex- 
hibits were  to  be  produced  before  the 
hearing.  In  Ex  parte  BuWvant  re  Ed' 
wards,  heard  before  the  Vice  Chancellor, 
sitting  in  Bankruptcy,  His  Honour  de- 
cided, that  he  had  no  authority  to  cons- 
pel  the  production  of  exhibits  before  the 
hearii^. 

His  Honour  the  CniBF  Judge. — ^The 
right  of  the  petitioner  to  production  of  these 
exhibits,  is  either — first,  a  right  to  see  the 
papers  marked  l.  and  if.,  at  all  times  and 
under  all  circumstances,  independently  of 
this  petition ;  or,  second,  a  right  under  the 
particular  circumstances  of  the  case. 

As  to  the  first,  it  is  admitted,  that  the  right 
is  not  of  that  general  nature ;  if  the  party 
have  a  particular  right,  then  he  must  make 
it  out,  and  the  Court  must  hear  the  whole 
case  in  order  to  decide  that  question.  If 
there  be  a  right  to  see  all  documents  re- 
ferred to  in  affidavits,  there  is  a  similar 
right  to  see  all  documents  referred  to  in  a 
petition  :  if  that  position  had  been  esta- 
blished, tlie  order  asked  for  would  be  of 
course ;  but  I  am  not  satisfied  that  such 
is  the  practice;  indeed,  there  would  be 
many  serious  objections  to  its  being  so. 
If  on  the  hearing,  an  affidavit  be  read,  re- 
ferring to  an  exhibit,  and  which  affidavit 
could  not  be  answered,  because  the  party 
had  not  seen  the  exhibit;  then  the  Court 
would  let  the  petition  stand  over,  to  give 
the  part  an  opportunity  to  answer,  if  he 
had,  before  the  hearing,  applied  to  see  the 
exhibit,  and  had  been  rejfmsed.     But  even  the 
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KM^fn^  over  wonM  be  in  the  discretion  of 
the  Court. 

His  Honoor  Sir  John  Cross. — At  com- 
mon law,  all  documents  referred  to  in  the 
pleadings,  must  be  produced  ;  but  that  is 
not  the  practice  in  Chancery  or  in  Bank- 
ntpcey.      Motions   may  be  made   in  this 
court,  ifliere  many  documents  may  be  re- 
ferred to,  such  as  public  ones,  which  may  not 
be  in  the  possession  of  the  party,  and  con- 
sequently cannot  be  produced  ;  so  that  there 
cannot  be  any  rule  here,  that  all  papers  re- 
ferred to  must  be  produced  ;    indeed,   it 
would  be  little  less  than  absurd  to  contend 
for  such  a  rule. 

His  Honoor  Sir  Gborob  Rosb. — In  this 
use,  the  pRrty  who  desires  to  see  the  exhibit 
is  seeking  to  destroy  the  commission,  and 
whatjurisdictionhavewe,  to  order  the  assig- 
nees to  deliver  up  or  expose  what  may  pro- 
tect them  at  a  trial  at  law  ?  This  petition 
to  supersede,  might  be  merely  a  faking  peti- 
tion, in  order  to  obtain  these  very  docu- 
ments. We  cannot  say,  whether  the  assig- 
nees are  right,  in  refusing  to  allow  these 
documents  to  be  seen,  till  we  know  the 
facts  of  the  case.  We  are  told,  this  case 
may  occupy  three  or  four  daya;  and  are  we 
to  consume  that  time  now,  on  this  motion, 
when  we  must  go  through  the  same  course 
again,  when  the  petition  comes  on  to  be 
heard? 

Motkm  ditmisted,  with  cotts^ 
ii  being  moved  mlh  costs. 


Nor 


.    >    Ex  parte  armsbt  re  lord. 


Vad  voce  examination, 

Mr.  Montagu  moved  that  process  might 
ttne«  to  compel  the  attendance  of  some 
partiet,  for  the  purpose  of  examining  them 
nrdpocf. 

ftr  Curiam, — We  will  hear  the  peti- 
tioa  first  on  the  affidavits,  and  then  we 
^  be  able  to  lay,  whether  a  vivd  voce 
aaoaioatioo  is  necessary  for  the  purpose 
of  forming  our  judgment. 


1852.     >     r 
1^       1 9    r    ^^  parte  Leonard. 

Practice. — London  or  country  fittt, 

Mr,  Tamlyn  moved  that  a  fiat  against 
a  London  trader  might  issue  to  a  Birming- 
ham list  of  commissioners,  as  the  petition- 
ing creditor,  together  with  the  majority  in 
number  and  value  of  the  other  creditors, 
resided  at  Birmingham  ;  the  learned  coun- 
sel cited  Ex  parte  Johnson  (1),  in  support 
of  the  motion. 

Per  Curiam. — The  reason  given  is  not 
sufficient  to  induce  the  Court  to  allow  a 
country  fiat  to  issue. 

Motion  re/used. 


1832.     ■)     J 
Dec.  18.  }    ^^''^^^^^o*- 

Practice, — Superseding — Surrender, 

The  Court  will  not  supersede  a  eommission 
without  the  previous  surrender  of  the  bank' 
rupt  (2). 

Mr.  Jemmett,  for  the  petitioner,  stated 
that  this  was  the  petition  of  the  creditors, 
who  had  proved  under  the  commission,  for 
a  supersedeas  ;  the  bankrupt,  it  appeared, 
was  confined  to  his  bed  at  the  time  the 
commission  was  issued,  and  aflerwards 
went  abroad  without  surrendering;  sub- 
sequently his  friends  came  forward,  and 
paid  all  the  creditors ;  but  the  bankrupt, 
owing  to  the  ill  state  of  his  health,  could 
not  return  to  surrender,  and  the  commis- 
sioner had  adjourned  the  meeting  for  the 
purpose  of  presenting  the  petition. 

The  Court  refused  the  order  prayed ; 
but  advised  that  a  motion  might  be  made 
for  the  common  order  for  the  bankrupt  to 
surrender;  and  then,  upon  anew  certincate 
from  the  commissioner  of  his  inability,  a 
petition  might  be  presented  to  annul  the 
fiat. 

(1)  1  Dea.&Cb.Sfl. 

(S)  In  conformity  with  £z  parte  Drake  re  Drake, 
1  Law  JoufD.  (n^.)  Bank.  86,  where  all  the  cases 
are  citrd  tnd  commented  upon. 
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1832 
Dec 


32.     \ 
;.  14.  y 


Ex  parte  grazebrook  re 

MAYLOR. 


Practice, — Common  object. 

Petition  of  several  distinct  creditors  having 
a  common  object,  not  ntullijarious. 

A  petition  by  several  distinct  creditors 
to  prove,  and  for  a  new  choice  of  assignees, 
is  not  multifarious,  provided  they  have  all 
one  common  object  (1). 

Mr,  Richards,  for  the  petitioner. 

Mr,  Swans  ton,  contra. 


1832.     ")     r 
D       1  s    i  p(iTte  BOWDEN  re  bush. 

Lien, 

A  solicitor  or  person  having  a  lien  on  the 
vioney  of  the  bankrupts  estate  in  his  hands, 
need  not  pay  it  over  to  tf^e  official  assignee, 
until  his  lien  is  satisfied. 

This  was  a  petitian  to  tompel  the  soli- 
citor to  a  commission  to  pay  over  money 
he  had' recovered  in  an  action,  brought  by 
the  assignees,  in  the  Court  of  Common 
Pleas,  into  the  hands  of  the  official  assig* 
nee. 

Mr*  Swanstan,  (with  wlaom  was  Mr. 
Prendergast,)  for  the. petitioner,  the  credi- 
tors, and  the  official  assignee,  stated,  that 
J.Towne  had  been  employed  as  soh'citor  to 
the  commission,  and  that  his -bill  of  charges 
ttp  to  the  choice  of  assignees  had  been  paid ; 
that  he  had  subsequently  got  in  107/.  be* 
longing  to  the  estate,  which  sum  he  had  been 
recommended  to  pay  to  the  official  assignee 
by  Mr.  Commissioner  Fonblanque ;  but  he 
had  refused  to  do  so,  claiming  a  lien  for  his 
bill  of  costs,  incurred  in  recovering  it  in 
the  Common  Pleas,  amounting  to  92/.  6s, 
Sd.,  which  bill  he  tendered  to  the  commis- 
sioner for  taxation;  this  was  refused,  until 
he  should  have  paid  the  money  recovered 
into  the  hands  of  the  official  assignee — (see 
sec.  22.  of  1  &  2  WilL  4.  c.  56.)  The  pe- 
titioner  prayed  an  order  to  compel  him. 

Mr,  Ducknorth  and  Mr,  J.  T,  Cobbett, 
for  the  respondents,  were  not  called  on  by 
the  Court. 


(1)  8e«  also  £z  parte  Howell  re  Stoddart,  1  Mont 
ItO ;  a.  c.  9  Law  Journ.  Clianc.  196. 


His  Honour  the  Chief  Judge  observed, 
that,  although  the  legislature  had  autho- 
rized the  official  assignee  to  receive  the 
money  in  preference  to  other  peiyons,  it 
never  was  the  intention  of  the  legislature 
to  interfere  with  any  existing  lien. 

His  Honour  Sir  J.  Cross. — If  the  prin- 
ciple upon  which  the  prayer  of  this  peti- 
tion is  attempted  to  be  supported,  were 
allowed,  a  carrier  would  have  no  lien  upon 
the  property,  for  his  carriage  ;  or  if  a  soli- 
citor recovered  property  of  the  bankrupt 
in  an  action  by  the  assignees,  there  would 
be  no  lien  upon  the  property  for  his  costs  ; 
in  the  same  way  an  auctioneer  would  have 
no  lien  for  his  charges :  this  certainly  was 
never  the  intention  of  the  legislature. 

His  Honour  Sir  G.  Rose  concurred. 

The  petition  dismissed,  with  costs,  to  be 
paid  by  the  assignees  personally. 


parte  todd  te  todd, 


1833.      ^    p 
Jan.  22.    5    ^* 

Practice, — Motion  to  advance  petition. 

Notice  must  be  given  of  a^motion  to  ad* 
vance  a  petition  for  hearing, 

Mr.  Wakefield  moved  that  a  petition, 
which  was  in  the  general  paper,  might  be 
advanced. 

Per  Curiam.^^yfe  are  not  inclined  to  do 
this,  unless  the  other  side  have  notice 
of  your  intention  to  move;  therefore,  give 
notice  of  your  intention  to  make  this  mo- 
tion, and  apply  again  to-morrow.  The 
notice  need  not  be  a  formal  one,  a  mere 
communication  will  be  sufficient  (1). 


Mar.  1,  1832.  *>    Ex  parte  coTEswoRTure 
Jan.  22,  1 833.3 


VAM2BLLER. 


Proof  of  Debt. 


If  there  be  a  sequestration  abroad,  fin  fia- 
ture  of  a  joint  commission  here,)  and  a  sepa-^ 
rate  commission  in  this  country,  a  bilUholder 
cannot  prove,   and    receive  dividends   both 

(1)  Formerly,  before  tbe  Lord  Chancellor  or  Vice 
Chancellor,  an  application  to  advance  a  petition  was 
a  motion,  made  without  notice  to  the  other  aid«» 
the  order  to  advance  only  being  sexred. 
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^nad  imd  here^  vpon  iht  same  hillt^  but 
mui  eUcl  fthkh  he  will  come  in  under^  the 
ufiestratum  or  the  commiteum* 

Thif  was  the  petition  of  the  atsignees  of 
tbe  bankrupt,  and  prayed,  that  the  proof 
of  debt  made  here,   by  the  Charg6  d'af* 
Ciiret  of  the  Braiih'an  goTernment  might 
be  expunged.    It  appeared  that  the  bank- 
rupt carried  on  business  alone  in  London, 
sad  in  partnership  with  others  at  Bahia,  in 
the  Braiils,  under  the  firm  o^  Vanzeller  & 
Co.    In  1830,  the  Braailian  government, 
being  about  to  remit  money  to  England, 
entered  into  an  arrangement  witli  Vanzeller 
&  Co.  for  that  purpose,  who  gave  bills  for 
10,000/.  drawn  on  the  bankrupt  in  London, 
and  payable  to  the  order  of  the  Brazilian 
government.      Three   of  these   bills   for 
4,300/.  were  sent  to  the  Charge  d'affaires, 
who  presented  them  to  the  bankrupt  in 
London,  who  duly  accepted  them ;  the  rest 
of  the  bills  were  also  sent,  but  did  not 
arrive  till  after  the  bankruptcy  of  Vanzel* 
ler  in  London,  and  were,  consequently,  re- 
turned dishonoured,  and  the  bills  for  4,300/. 
were  never  paid.   Vanzeller  &  Co.  in  Bahia 
subsequently  became  bankrupt  under  the 
Brazilian  law,  and  their  goods  were  sub- 
sequently sequestered  for  the  whole  debt 
due  to  the  Brazilian  government.     After 
these  events,  Vanzeller  in  London  also  be- 
came bankrupt,  and  the  Charge  d'affaires 
was  allowed  to  prove  here  for  4,390/.  the 
bills  and  interest,  swearing  that  he  had  no 
other  security  &c.  for  the  debt,  except 
these  bills. 

After  much  discussion,  the  Court  were 
of  opinion,  that  they  could  make  no  order 
as  to  expungii^  the  proof,  till  they  had 
evidence  of  the  fact,  whether  the  seques- 
tration in  the  Brazils  covered  the  bills  for 
O90/.  under  which  the  proof  was  made 
in  this  country ;  and  ordered  that  the  proof 
thouki  stand,  but  that  the  payment  of  the 
divkiends  should  be  stayed  for  six  months, 
with  liberty  to  apply  again  to  the  Court. 
Inquiries  having  been  made  accordingly, 
it  appeared,  that  the  sequestration  at  the 
Brazils  covered  the  debt  of  4,390/.,  and 
the  petition  was  brought  on  again. 

Mr,  Swanston  and  Mr,  Sharpe^  for  the 
petitioners. — The  respondents  have  proved 
both  against  the  joint  estate  of  Vanzeller 
&  Co.  in  Babia,  aad  alto  againat  the  sepa- 


rate estate  of  Vanzeller  in  London,  on  the 
same  bills  for  4,300/.,  but  they  cannot  be 
allowed  to  receive  dividends  under  both 
proofs,  but  must  elect  to  proceed  either 
against  the  joint  or  the  separate  estate. 
Tliat  point  was  decided  in  Ex  parte  Moult 
(1),  on  which  case  this  Court  were  divided, 
but,  on  appeal,  the  Lord  Chancellor  held, 
that  an  election  must  be  made ;  and  that 
case  cannot  be  distinguished  from  the  pre- 
sent. 

[His  Honour  the  Chief  Judge. — In  that 
case,  both  estates  were  in  England.] 

That  the  estates  are,  in  this  case,  in  dif- 
ferent countries,  can  make  no  difference, 
Ex  parte  Bank  of  Scotland  (fi),  it  being 
against  the  principles  of  law  to  admit  of  a 
double  proof;  moreover,  the  petitioners 
have  already  in  part  satisfied  their  debt  by 
the  sequestration  abro&d,  which  is  clearly 
an  election  to  proceed  against  the  joint 
estate.  We,  therefore,  pray,  that  the  proof 
may  be  expunged  under  the  commission 
here,  or  that  the  payment  of  the  dividend 
may  be  stayed  till  they  abandon  their 
proof  against  the  Brazilian  estate. 

A/r.  Wigram^  for  the  respondents. — We 
have  a  right  to  prove  in  this  country  :  we 
do  so,  and  have,  consequently,  a  right  to 
receive  dividends  under  such  proof.  If  we 
do  this,  it  is  at  Our  peril  as  to  estopping 
ourselves  from  receiving  any  dividend 
abroad,  if  the  laws  abroad  prevent  our 
doing  so,  af^er  we  have  received  a  divi- 
dend here ;  but  if  the  laws  abroad  do  not 
prevent  us,  this  Court  has  no  jurisdiction 
to  interfere. 

Mr,  Swanston  was  not  called  on  to  reply. 

His  Honour  the  Chief  Judge. — The 
question  here  is,  as  to  the  difference  be- 
tween the  case  of  a  joint  and  separate 
commission  in  this  country,  and  a  separate 
commission  in  this  country  and  a  joint  one 
abroad,  where  the  laws  as  to  double  proof 
may  either  resemble  or  differ  from  those 
here.  I  am  of  opinion,  that  there  is  no 
solid  distinction  between  the  two  cases  ; 
and  that,  if  an  estate  is  administered  abroad 
under  a  proceeding  similar  to  a  commis- 
sion here,  a  double  proof  should  not  be 
allowed.      It  is  perfectly  clear,  that  the 

(1)  1  Mont.  321. 
(«)  t  Rom,  197. 
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foreign  government  proceeds  against  the 
joint  estate.  If  both  commissions  were  in 
this  country,  it  might  not  be  of  importance 
to  expunge  the  proof  under  either;  be- 
cause, if  the  petitioner  were  to  receive  di- 
vidends under  either  one,  he  would  thereby 
be  estopped  from  doing  the  same  under 
the  otber^  But  such  would  not  be  the  case 
here  ;  he  might  receive  a  dividend  in  this 
country,  and  then  go  abroad,  and  receive 
a  dividend  there,  if  this  Court  do  not  in- 
terpose and  prevent  it.  The  order  will, 
therefore,  remain  suspended,  aa  to  the 
payment  of  dividends  under  the  commis- 
sion in  this  country,  till  the  petitioner  satis- 
fies this  Court  that  he  has  elected  not  to 
take  a  dividend  under  the  foreign  seques- 
tration. 

His  Honour  Sib  John  Cross. — In  this 
case,  two  parties  are  liable  to  the  respon- 
dent, the  drawer  and  the  acceptor,  though 
there  is  but  one  debt  due  to  him.  When  that 
creditor  proves  here,  he  must  state  in  the 
Msual  way,  that  he  has  no  other  securityi 
&c.  But  it  appears,  that  the  creditor 
here  has  something,  no  matter  in  what  part 
of  the  earth,  in  nature  of  a  further  security ; 
therefore,  the  payment  of  the  dividend 
xnust  be  withheld  till  he  elects. 

His  Honour  Sir  Gsorob  Rose.  —  I 
entertain  no  doubt,  that  the  effect  of  a 
sequestration  abroad  is  precisely  the  same 
as  a  commission  here ;  moreover,  the  ac- 
ceptance of  the  bills  makes  this  an  English 
contract.  I  concur  in  what  has  fallen  from 
the  rest  of  the  Court.  The  petitioner  must 
be  put  to  election. 

Declare  that  the  owner  of  the  bills  is  not 
entitled  to  receive  a  dividend  under  the 
commission  here,  and  also  under  the  seques- 
tration in  Bahia,  and  that  he  ought  to  elect. 
Let  the  dividend  be  stayed  in  the  mean- 
time ;  the  petitioner  having  benefit  of 
future  dividends,  if  he  elect  to  abandoA  the 
proof  abroad. 


18«3.     \ 
Jan.  2S.  3 


Re  HAHBDEN. 


Practice, — Adtertuemenl  of  jlat  in  Ga* 
zette. 

The  advertisement  in  the  Gazette  will  not 
be  stayed,  unless  ikeJUU  is  disputed. 


Mr.  Shapter  moved  on  behalf  of  the  pe- 
titioning creditor,  that  the  advertisement 
in  the  Gazette  might  be  stayed  for  amonth; 
the  bankrupt  having  entered  into  a  treaty 
for  a  composition.  The  whole  number  of 
creditors  was  eighteen,  and  sixteen  of  them 
consented.  The  bankrupt  swears  that  his 
assets  are  more  than  sufficient  to  satisfy  all 
his  debts. 

Per  Curiam. —  Is  the  validity  of  the 
commission  disputed?  or  are  you  aware  of 
any  case  where  what  you  ask  has  been  done, 
where  that  was  not  the  case  ? 

Mr.  S/iapter  said  the  commission  was 
not  disputed,  and  he  was  not  aware  of  any 
such  case. 

Per  Cumfit,— ThQ  only  ground  for  the 
Court  interfering  to  stay  the  insertion  of 
the  advertisement  in  the  Gazette,  is,  where 
the  validity  of  the  commission  is  disputed* 
That  the  sixteen  creditors  consent,  amounta 
to  nothing;  because,  there  not  having  been 
any  advertisement,  the  other  creditors 
know  nothing  of  the  commission.  We  have 
no  jurisdiction  to  interfere  under  the  pre« 
sent  circumstances. 


1833 
Jan 


133.     ■> 
•  28.  > 


Re  MOODY. 


Enlarging  time  for  opening  fat. 

Mr.  Messiter  moved  to  enlarge  the  time 
for  the  opening  a  fiat,  in  order  to  give  the 
bankrupt  time  to  enter  into  a  composition 
with  his  creditors. 

Per  Ci/nam.-- The  Court  has  constantly 
refused  such  applications,  as  it  would  lead 
to  extortion  on  the  part  of  creditors,  if 
a  fiat  were  thus  held  suspended  over  the 
bankrupt.  But,  if  all  the  creditors  be  bond 
fide  willing  to  compromise,  then  the  fiat 
need  not  be  proceeded  with ;  in  which 
it,  of  course,  drops  of  itself. 


1833.     > 
Jan.  29.  S    ^''^^^^^^»- 

Practice. — Proof— Vote  in  choice  of  «- 
signees. 

A  creditor  and  next  of  kin  ^f  em  inies-^ 


COURT  OF  BANKRUPTCY :  1893. 


SI 


%  who  OffilMsfor  Ua9€  to  prove  against 
astaie  #«/*  the  administrator,  (who  has  he- 
me bamkrvptfj  canniit  wote  in  choice  of  assign 
'«,  or  sign  ike  cerlijcate, 

il/r.  Sieanslon  applied  for  leave  for  a 
editor  and  next  of  kin  of  an  intestate,  to 
owe  against  the  estate  of  the  administra- 
r,  who  liad  become  bankrupt,  and  for 
ive  to  vote  in  the  choice  of  assignees  ; 
»o  for  leave  to  sign  the  certificate. 
Per  Curiam. —  Whenever  an  order  of 
>urt  is  necessary  to  enable  a  person  to 
owe^  that  person  is  not  to  vote  in  the 
toice  of  assignees,  or  sign  the  certificate 

3/r.  Swanston. — That  doctrine  depends 
pon  the  dictum  in  Ex  parte  Sham  re 
^imard  and  Gibbs;  and  till  that  time  the 
w  was  otherwise.  In  Ex  parte  Maltb^^ 
le  order  allowed  the  petitioner  to  vote  in 
le  choice  of  assignees  :  that  part  of  the 
rder  was  appealed  against ;  but  tlie  ap- 
eal  was  not  prosecuted,  so  that  the  deci- 
ion  stands.  The  dicium  of  Lord  Eldon  is 
iterlocutory,  and  no  reason  is  given  for 
rhat  his  Lordship  is  re|>orted  to  have 
aid ;  and,  altogether,  lam  inclined  to  think, 
bat  though  Gltfn  4*  Jameson*s  Reports 
ire  generally  very  accurate,  yet  there  must 
)t  some  mistake  in  that  case. 

His  Honour  tlie  Cuief  Judge. — Be- 
:ore  the  6  Geo.  4.  c.  16,  joint  creditors 
vere  on  the  same  footing :  they  could  not 
rote  in  the  choice  of  assignees,  nor  sign  the 
certificate. 

Mr,  Smanston. — And  the  Courts  were  so 
diisatisfied  with  that  state  of  the  law,  that 
recourse  was  had  to  the  legislature  to  make 
an  alteration.  If  the  principle  were  cor- 
rect, why  did  the  legislature  interfere  as  to 
joint  creditors  ?  When  once  an  individual 
it  admitted  to  the  principal  right  of  a  cre- 
ditor, that  of  receiving  a  dividend,  there 
leems  no  reason  for  excluding  him  from 
the  accessory  rights,  namely,  to  vote  in 
tbe  choice  of  assignees  and  sign  the  cer- 
tificate. 

His  Honour  the  Chief  Judge. — The 
only  order   which    the   Court   makes   is, 

(1)  Ex  parte  Mtltby,  1  Rom,  S87  ;  Ez  part« 
MnMy,  f  Rote,  413 ;  £z  parts  8baw  re  Howard 
mi  Gibbs,  l  Glvn  ic  Jam.  1S6.  See  particolerly 
hlM. 


that  the  petitioner  may  be  at  liberty  to  go 
beibre  the  commissioner,  and  mtike  such 
proof  as  he  is  able,  paying  the  dividend  into 
the  Bauk  for  the  present.  So  much  of  the 
petition  as  prays  leave  to  vote  in  the  choice 
of  assignef 6,  and  for  leave  to  assent  to,  or 
dissent  from,  the  certificate,  must  be  dis- 
missed. 

His  HonourSiR  George  Rose. — Though 
Mr,  Swanston  has  put  his  case  strongly,  yet 
it  is  better  that  the  rule  should  stand  as  it 
does.  An  actual  creditor,  who  proves, 
must  have  every  incidental  right,  including 
of  course  those  of  voting  in  the  ciioice  of 
assignees  and  signing  the  certificate;  hut 
no  executor,  no  trustee,  or  otiier  person 
who  represents  a  cestui  que  trusty  ought  to 
be  allowed  to  sign  a  certificate,  and  thus 
bind  his  cettui  que  trust, 

Pttitioner  to  pay  his  own  costs 
out  of  his  estate. 


,       * '      >  Ex  parte  dart  re  sandts. 
Jan.  29.    ^         ' 

Supersedeas — Sham  trading, 

A  trading  got  up  for  the  express  purpose 
of  the  parly*  $  being  made  a  bankrupt  ^  mill  not 
support  a  fiat, 

Mr,  Swanston, — l*his  is  a  petition  to 
supersede,  on  the  grounds  that  the  bank- 
rupt was  not  a  trader ;  and  that,  if  he  was, 
still  he  has  been  misdescribed  in  the  fiat. 
The  facts  of  the  case  are  as  follows : — 
Sandys,  the  bankrupt,  was  an  attorney,  and 
resided  in  Lon<lon  tdl  1830,  when  he  re- 
moved to  Corsham,  in  Wiltshire.  A  Lon- 
don fiat  was  issued  against  him  in  183^,  on 
the  petition  of  Garry,  in  which  he  was  de- 
scribed as  T.  Sandys,  of  BellVcourt, 
Brook*8-market,  bookseller,  (Bell's-court 
being  in  London).  Garry,  and  one  other 
person,  were  the  only  creditors  who  ever 
proved,  and  Garry  was  chosen  sole  assignee. 
Two  months  before  the  fiat  issued,  the 
bankrupt  hired  a  shop  and  room  in  Bell- 
yard  ;  told  the  landlord  he  intended  to  open 
the  shop  as  a  bookseller,  and  asked  for  a 
counter,  which  was  refused ;  when  he  said, 
it  did  not  signify,  as  Garry  would  lend  a 
table,  which  would  do  as  well.  A  table,  a 
desk,  stool,  and  80  or  90  old  law  books, 
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and  a  few  prints,  were  sent  to  the  shop. 
The  bankrupt  never  cattie  there,  but  Bome 
one  else  took  down  the  shutters,  locked 
the  shop  door  during  the  day,  and  returned 
and  put  them  up  again  at  night.  Garry 
eventually  paid  the  rent.  I  appear  for  a 
creditor,  who  only  heard  of  the  fiat  acci- 
dentally, the  bankrupt  not  being  known  to 
any  one  asof  Bell's-court,  bookseller,  which 
in  truth  he  never  actually  was.  He  was  only 
known  as  a  solicitor.  Moreover,  this  is  not 
such  a  trading  as  will  support  a  fiat.  I 
submit  the  supersedeas  is  of  course. 

Per  Curiam. — This  fiat  must  be  super- 
seded. It  is  quite  clear  that  this  was  a 
trading  manufactured  for  the  purpose  of 
being  made  a  bankrupt,  not  for  the  purpose 
of  gaining  his  livelihood  ;  so  that  it  will  not 
support  the  fiat. 

Mr,  Dixon^  for  the  assignee. 

Fiat  annulled — Costs  paid  by   tite 
petitioning  creditor. 


1832-3.    ^ 
Dec.  I5f&   >^x|)ar^eGiNGELLreoiNGELL. 
January  23.) 

Petitioning  Creditor's  Debt — TaxcUion  of 
Costs — Supersedeas. 

Where  the  petitioning  creditor's  debt  is  a 
bill  of  costs,  which,  if  taxed,  would  not  sup- 
port the  fiat,  yet  the  Court  will  not  on  the 
petition  of  the  bankrupt  order  it  to  be  taxed^ 
(the  obvious  result  of  which  will  be  a  super- 
sedeaSfJ  if  the  bankrupt  has  admitted  the 
bill  to  be  correct  by  inserting  the  amount  in 
his  schedule  when  he  passed  the  Insolvent 
Debtors  Court. 

This  was  a  petition  for  taxation  of  the 
bill  of  costs  of  A/B.  which  formed  the 
basis  of  his  debt,  be  being  one  of  the  pe- 
titioning creditors,-  and  prayed,  that  if,  on 
taxation,  the  sum-  to  be  paid,  together 
with  that  owing  to  the  other  petitioning 
creditor,  should  not  amount  to  150/.,  that 
then  the  fiat  might  be  rescinded  and  an- 
nulled. 

This  petition  first  came  on,  on  the  15  th 
of  December  1832,  and  then  stood  over,  to 
enable  A.  B.  to  appear.  It  appeared  that 
in  May  last  the  bankrupt  was  arrested  for 


debt,  and  on  the  7th  of  June  petitioned  the 
Insolvent  Debtors  Court,  and  filed  a  sche- 
dule including  A.  B.*s  debt,  and  was  dis- 
charged on  the  13th  of  July  last ;  that  on 
the  7th  of  June  last  a  fiat  in  bankruptcy 
issued  against  the  petitioner,  on  the  peti- 
tion of  A.  B.  and  Arnold ;  that  A.  B. 
claimed  104/.  for  his  bill  in  defending  an 
action,  and  Arnold's  debt  was  63/. ;  that 
the  debt  of  A.  B.  did  not  amount  to  104/. 
as  many  charges  were  made  that  could  not 
be  supported,  and  moreover  was  liable  to 
a  set-off  of  10/. ;  that  A.  B.  got  his  bill 
taxed  ex  parte,  but  that  if  it  were  properly 
taxed,  his  debt  (together  with  Arnold's) 
would  not  support  the  fiat ;  that  on  the 
24th  of  July  (the  day  for  the  last  exami- 
nation) the  petitioner  attended  to  be  ex- 
amined, and  protested  against  any  pro- 
ceeding being  had  under  the  fiat,  on  the 
ground  of  the  insufficiency  of  the  petition- 
ing creditor's  debt ;  and  on  the  1 4th  of 
August  again  attended,  and  then  delivered 
the  following  written  protest,  which  waa 
entered  on  the  proceedings — "  I  respect- 
fiilly  protest  against  the  validity  of  this 
fiat,  and  intend  to  dispute  its  validity  by 
every  mode  in  my  power,  but  I  submit  to 
it,  as  I  am  advised  that  it  is  my  duty  so  to 
do ;  and  I  request  that  this  my  protest 
may  be  entered  on  the  proceedings." 

Mr,  Swanston  and  Mr.  Bacon,  for  the 
petitioner. — This  is  the  petition  of  the 
bankrupt,  and  prays  for  taxation  of  a 
bill  of  costs  of  one  of  the  petitioning  cre- 
ditors, and  subsequently  a  supersedeas.  In 
this  case  there  are  two  petitioning  credi- 
tors, one  whose  debt  is  63/.  (which  we  do 
not  dispute)  the  other  is  a  solicitor,  and  his 
debt  arises  from  his  bill  of  costs,  which 
has  been  taxed  ex  parte  only,  but  various 
items  were  then  allowed  for  fees,  &c. 
which  he  never  paid ;  if  taxed,  the  bill 
must  be  so  reduced,  that  the  fiat  cannot  be 
supported.  We  therefore  now  ask  that 
the  bill  may  be  referred  for  taxation, 
which,  wc  submit,  is  quite  of  course. 

Mr, Montagu,  for  the  solicitor. — It  is,no 
doubt,  generally  of  course  to  tax  a  bill, 
but  this  case  is  an  exception ;  because  the 
taxation  may  so  reduce  the  petitioning 
creditor's  debt,  that  the  fiat  cannot  stand ; 
but  the  bankrupt  is  estopped  from  endea- 
vouring to  overturn  the  fiat,  by  having 
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admitted  the  amount  of  this  hill  of  costs  to 
be  correct.  The  bankrupt  lately  was  dis- 
charged under  the  Insolvent  Debtors  Act, 
auid  in  his  schedule,  to  the  correctness  of 
which  he  swears,  he  inserted  tliis  bill ; 
and  thereby  estops  himself  from  objecting 
to  it  ever  aflerwards. 

This  being  an  application  entirely  to  the 
discretion  of  the  Court,  will  not,  under  the 
circumstances  of  this  case,  be  attended  to, 
but  the  party  \e(i  to  such  remedy  as  he 
may  have  at  law. 

Air.  Ruuellf  for  the  other  petitioning 
creditor  ( Arnold \  observed,  that  besides 
swearing  to  the  schedule,  the  bankrupt 
wrote  *'  Admitted**  opposite  the  bill  of 
costs,  whereas,  if  it  were  not  correct,  he 
should  have  put  '*  Disputed." 

Mr,  Swanston,  in  reply. — The  argument 
that  the  bankrupt  has  acciuiesced   is   not 
tenable,  because  the  bankrupt  protested 
against  the  fiat,  and  the  amount  of  the  pe- 
titioning creditor's  debt,  the  very  first  time 
he  attended  before  the  commissioncr,and  his 
protest  is  entered  on  the  proceedings.  The 
only  point  which  appears  against  me  is  the 
inserting  the  sum  in  tlie  schedule :  but  in- 
serting a  sum  in  a  schedule,  neither  creates 
nor  establishes  a  debt.     As   to    writing 
"  admitted,'*  the  bankrupt  swears  that  he 
did  this  through  inadvertence;  it  is  inaccu- 
rate;  but    will  it  he  contended   that  an 
maccuracy  in  a  schedule  is  to  be  a  bar  ? 

His  Honour  the  Chief  Judge. — This 
is  a  petition  by  the  bankrupt,  to  supersede 
for  want  of  a  sufficient  petitioning  credi- 
tor's debt.  One  of  the  petitioning  credi- 
tors is  a  solicitor,  and  the  amount  of  his 
debt  is  questioned.  When  it  is  objected 
that  a  solicitor's  bill  is  not  of  sufficient 
amount  to  support  a  fiat,  it  is  generally  of 
course  to  refer  it  for  taxation.  But  in 
this  case  the  bankrupt  is  the  petitioner, 
and,  as  against  him,  any  admission  of  the 
debt,  however  made,  is  sufficient.  Here, 
however,  the  admission  was  deliberate  : 
for,  to  his  legal  adviser,  who  prepares  his 
Khedule,  he  gives  in  the  names  of  all  his 
creditors  and  the  amounts  of  their  debts. 
It  is  true  that  admissions  of  debts  may  be 
made  inadvertently,  the  person  conceiving 
that  he  might  afterwards  dispute  the  debt 
m  spite  of  the  admission.  Now,  if  in  the 
present  case  the  bankrupt  were  solvent. 


or  if,  being  insolvent,  he  had  applied 
promptly  and  had  said,  **  It  is  true  I  ad- 
mitted the  debt,  but  it  was  done  inadver- 
tently," in  either  of  these  cases  1  might  be 
inclined  to  refer  the  bill  to  be  taxed.  But 
here  the  bankrupt  acquiesced  till  the  peti- 
tioning creditors  had  involved  themselves, 
and  had,  as  ap|>ears,  commenced  an  action ; 
he  lies  by.  till  he  goes  through  his  exami- 
nation before  the  commissioner,  and  as- 
certains with  what  credit  he  gets  through 
it,  and  then,  and  not  till  then,  petitions 
this  Court. 

As  to  tlie  protest,  was  that  made  Itond 
fid£y  or  merely  as  a  threat  to  the  petitioning 
creditors  ?  Ai\er  he  had  made  the  protest, 
which  he  did  on  the  14th  of  July,  he  al- 
lowed the  fiat  to  proceed,  and  took  no 
steps  to  supersede  till  the  4th  of  December: 
under  these  circumstances,  the  protest 
amounts  to  nothing.  Under  this  state  of 
facts,  1  am  of  opinion  that,  as  the  peti- 
tioner's rights  at  law  arc  still  open  to  him, 
this  Court  ought  not  tu  interfere  to  su]>er- 
sede,  and,  as  a  consequence,  will  not  make 
the  preliminary  order,  viz.  for  taxation  of 
the  bill ;  consequently,  this  petition  must 
he  dismissed. 

His  Honour  Sir  John  Cross. — On  the 
l^th  of  December  last,  A.B.  the  principal 
respondent,  was  absent,  and  the  petition 
stood  over  for  his  convenience  to  enable 
him  to  appear ;  and  when  he  does  appear, 
his  main  resistiince  is  on  account  of  the 
petitioner's  delay.  Now,  as  A.  B.  himself 
made  default  in  not  np|>earing  in  December 
last,  I  am  of  opinion  he  has  no  right  in 
justice,  equity,  or  common  sense,  to  object 
that  the  petitioner  is  too  late.  But  A.  B. 
also  urges  that  this  is  an  application  to  the 
discretion  of  the  Court.  Generally  speak- 
ing, I  dislike  applications  which  call  on  any 
Court  to  exercise  judicial  discretion  :  but 
when  driven  to  exercise  this  discretion, 
the  proper  course  appears  to  me  thus — 
first,  examine  the  facts,  to  ascertain  whe- 
tlier  they  be  such  as  to  induce  the  Court 
to  interfere  under  any  circumstances  ;  then 
secondly,  ascertain  whether  any  and  what 
injury  might  arise  to  third  parties,  either 
by  the  Court  interfering  or  remaining  qui- 
escent ;  and  by  this,  my  discretion  would  be 
guided.  In  the  first  place  then,  the  facts 
of  this  case  are  such  as  to  induce  my  inter- 
position. 
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As  to  the  petitioning  creditor,  he  at  the 
same  time  sues  out  a  fiat  and  goes  to  the 
Insolvent  Debtors  Court,  and,  perceiving 
his  debt  is  there  admitted,  says,  '*  I  may 
safely  work  the  fiat,  as  my  debt  is  now 
established.'*  But  how  does  he  work  the 
fiat,  and  for  what  purposes  ?  He  is  one 
of  the  petitioning  creditors;  he  is  solicitor 
to  the  fiat,  and  elects  himself  sole  assignee. 
Then,  what  is  the  conduct  of  the  bankrupt? 
Till  the  24th  of  July,  there  was  no  meet- 
ing held  under  the  fiat ;  on  that  day,  he 
gives  the  commissioners  notice  that  tlie 
petitioning  creditor's  debt  will  not  support 
the  fiat,  and  on  the  14th  of  August  he  for- 
mally enters  his  protest  on  the  proceedings. 

As  to  the  expense  to  which  the  assignee 
has  been  put,  what  expenses  has  he  sus- 
tained between  the  time  of  the  protest  and 
presenting  this  petition  ?  But  if  he  had, 
why  are  we  to  be  so  captious  to  bankrupts 
alone  ?  Why  are  they  to  be  bound  down 
to  time,  men  who  have  to  get  both  friends 
and  money  ?  It  is  true  that  the  bankrupt 
has  his  remedy  at  law,  but  why  are  we  to 
say  to  him,  "  Go  elsewhere ;  go  to  law  with 
empty  pockets,  exhausted  with  the  expenses 
of  this  petition,  which  we  now  dismiss"  ? 

I  do  not  consider  that  the  admission  of 
the  amount  of  the  debt,  is  of  any  force, 
when  the  bill  has  not  been  taxed.  If  a 
man  in  one  cause  swears  that  he  owes  100/., 
yet  he  may,  on  the  ground  of  mistake,  dis- 
pute that  fact  in  another  cause  :  nay,  he 
might  even  declare,  "  I  there  perjured  my- 
self for  a  particidar  purpose;  and  the 
Court  would  allow  this,  (though  of  course 
it  would  not  be  very  much  to  his  credit).  I 
cannot  consider  that  the  admitting  the  debt 
in  the  schedule,  was  a  release  of  the  bank- 
rupt's right  to  tax,  or  that  he  has  forfeited 
that  right  by  laches  :  and  no  injury  has 
been  sustained  by  the  respondents,  by  the 
petitioner's  delay  between  the  14th  of 
August  and  the  presenting  this  petition. 

The  bankrupt  has  been  discharged  by 
the  Insolvent  Debtors  Court,  and  has 
passed  his  last  examination  under  the  fiat ; 
so  that  we  must  presume  that  his  conduct 
has  not  been  in  any  way  fraudulent :  what 
benefit  then  will  this  commission  confer 
upon  any  one  ?  For  what  purpose  was  it 
issued  ?  This  petitioning  creditor  is  soli- 
citor to  the  commission  and  sole  assignee: 
can  any  one  then  doubt  that  it  was  a  job 


for  the  benefit  of  this  three-fold  minister 
of  justice  ?  And  what  will  be  the  effect 
of  keeping  it  in  force  ?  that  this  peti- 
tioning creditor  may  help  himself  out  of 
any  future  assets  which  there  may  be. 

Therefore,  with  deference  to  the  opinion 
of  the  rest  of  the  Court,  I  am  of  opinion, 
that  to  refuse  to  tax  this  bill,  is  to  deny 
that  justice  to  which  the  petitioner  is  en- 
titled. 

His  Honour  Sir  George  Rose. — It  is 
quite  clear  that  the  expression,  "  the  dis- 
cretion of  the  Court,"  refers  to  discretion 
taken  in  its  legal  scientific  signification. 
This  application  is  to  the  discretion  of  the 
Court,  because,  though  there  may  be  no 
debt  to  support  the  fiat,  yet  the  bankrupt 
allowed  the  assignee  to  go  on  involving 
himself  in  expense — that  is,  he  did  not 
present  a  petition — where  an  objection 
existed,  which  was  known  to  him  from  the 
very  commencement. 

The  question  here  is,  debt  or  no  debt ; 
and  as  to  what  is  to  influence  the  Court  in 
the  exercise  of  its  discretion,  we  are  not 
to  go  from  that  question,  and  inquire  with 
what  motive  the  fiat  was  issued.  But  with 
regard  to  the  petitioner  the  case  is  differ- 
ent ;  the  petitioner's  motives  are  always 
to  be  looked  at  in  a  case  like  the  present : 
here,  the  bankrupt  makes  no  objection  to 
the  debt  till  after  he  obtained  his  discharge 
under  the  Insolvent  Debtors  Act,  and  then 
he  protests^ — that  is,  he  says,  in  effect,  "  I 
will  overturn  the  commission  if  I  find  it 
convenient,  but  if  I  get  my  certificate,  I 
will  drop  all  opposition." 

Concerning  the  conduct  of  the  solicitor 
in  taking  out  this  commission,  it  was  a 
prudent  and  proper  step  when  the  bank- 
rupt was  about  to  be  discharged  under  the 
Insolvent  Debtors  Act.  I  am  of  opinion, 
that  this  is  as  improper  a  petition  as  ever 
was  presented,  and  I  have  seldom  seen  a 
case  which  called  more  for  costs  against 
the  bankrupt. 

Petition  dismissed,  without  costs^ 
as  the  resjjondents  had  noi 
asked  for  them. 

[See  Barton  v.  TallershalU  9  Law  Journ. 
Chanc.  199,  as  to  effect  of  admission  by 
insolvent,  as  against  creditors.] 
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J     ^1    I  Ex  parte  shuti  re  shuti. 

Proviso  im  a  marriage  seUlemeni.for  the 
Ife  interest  of  the  husband  ceasing  on  bank- 
nptof^Effect  of. 

J  person  settled  on  his  marriage^  by  bond 

gisen  to  trustees^  1,200/.  (^por<  thereof  being 

150/.,   the  property  of  his  intended  nrife^J 

epon  trusts  for  himself  for  life^  except  in  the 

esent  of  his  bankruptcy  or  insolvency,  and 

in  that  events  upon  trust  for  his  wife  for  Ife 

far  her  separate  use  ;  and^  subject  thereto,  upon 

trusts  for  the  issue  of  the  marriage: — Held, 

that  such  a  timitaiion  was  a  fraud  upon  the 

bankrupi  lams^  and,  the  husband  having  bc' 

come  bankrupt,  that  the  dividends  on  the  proof, 

for  such  1,200/.  should  form  a  fund  to  make 

good  any  deficiency  of  the  150/.,  and  that 

bang  done,  the  interest  on  such  1501, ;  to  be 

paid  to  the  wife  for  life;   and,  on  the  rr- 

mainder,  to  be  paid  to  the  assignees  during 

the  Ife  if  the  bankrupt  t  her  husband. 

Tliis  was  a  petitbn  to  be  allowed  lo 
lender  a  proof  upon  1,200/.,  and  to  be 
allofred  to  keep  the  dividends,  and  inveitt 
tbem  until  the  sum  of  1,200/.  had  been 
realised  for  the  purposes  of  the  trusts  de- 
dared  in  a  bond  executed  by  tlie  bankrupt 
in  coDteniplatioD  of  marriage. 

The  condition  of  such  bond  was,  **Tliat  if 
the  said  intended  marriage  shall  take  eflect, 
•ad  the  said  Edwin  Shute,  his  heirs,  execu- 
tors, and  administrators,  do  and  shall  pay, 
or  cause  to  be  paid,  when  so  required  to  do, 
into  the  hands  of  the  said  (trustees,)  or  one 
of  there,  the  sum  of  1,200/.,  to  be  by  them 
placed  out  at  interest  with  the  consent  of 
Edwin  Shute  and  Rosina  his  wife,  or  the 
uinriTor  of  them,  and  both  principal  and 
interest  applied  upon  trust, — that  is  to  say, 
all  interest  thereof  unto  the  said  Edwin 
Siuite,  and  his  assigns,  for  and  during  his 
Bstnral  life,  if  he  ahall  so  long  continue  in 
good  and  solvent  circumstances,  and  not 
become  m  bankrupt,  or  make  any  assign- 
meat  of  bis  effects  in  trust  for  the  benefit  of 
Iris  creditors  ;  and  from  and  immediately 
after  bis  decease,  insolvency,  bankruptcy,  or 
inking  any  such  assignment,  as  aforesaid, 
whicbever  shall  first  happen,  then  unto  the 
said  Rooioa,  his  intended  wife,  and  her  as- 
agnst  for  aod  during  the  term  of  her  natural 
life;  and  from  and  immediately  after  the 
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decease  of  the  survivor  of  them,  the  said 
Edwin  Shute  and  Kosina  his  intended  wife, 
then  they,  the  said  (trustees,  &c.)  shall  pay 
the  said  principal  sum  of  1,200/.  and  all 
arrears  of  interest  due  thereon,  unto  and 
among  all  and  every  the  children  of  the  said 
Edwin  Sliute  and  Rosina  his  i%ife,  in  such 
shares  and  proportions,  manner  and  form,  as" 
— [Here  followed  a  power  of  appointment] 
in  default,  equally  among  the  children. 

Mr,  Swanston  and  Mr,  Russell,  for  the 
petitioners  (the  trustees  of  the  settlement). 
— We  propose  in  the  first  place,  that  ilie 
dividends  upon  the  150/.  he  paid  to  the 
wife — Ex  parte  Tur pin  re  Brown {l);  and 
the  interest  upon  the  residue  paid  to  the 
trustees,  until  the  sum  of  1,200/.,  the  sum 
settled,  be  made  up,  and  then  that  the  in- 
terest on  the  1,050/.  be  paid  to  the  assignees 
during  the  life  of  (he  bankrupt. 

Mr,  Twins,  for  the  assignees. — This  case 
difiers  from  Ex  parte  Turpin,  inasmuch 
as  so  much  of  the  settlement  as  goes  to 
secure  an  interest  in  the  event  of  a  bank- 
ruptcy, was  clearly  a  fraud  upon  the  bank- 
rupt law ;  even  haid  it  been  for  the  wife's  se- 
parate use,  the  law  will  not  allow  her  to  step 
into  her  husbaiurs  shoes,  and  take  dividends 
which  belong  to  the  creditors  under  tl)e 
bankruptcy.  Now,  in  a  case  which  was 
decided  in  Ireland,  Ex  parte  Meaghan  (2), 
a  trader  on  his  marriage  received  GOO/.,  his 
wife's  portion,  and  gave  a  bond  for  1,000/. 
to  a  trustee,  the  interest  payable  to  himself 
for  life,  if  he  should  continue  solvent,  but  in 
case  of  his  death  or  insolvency,  to  his  wife 
for  life,  and  the  principal  among  the  chil- 
dren ;  on  his  bankruptcy,  the  claim  of  the 
wife  for  interest  was  allowed  as  far  as  the 
600/.,  but  not  for  the  remaining  400/.  In 
that  case,  the  Lord  Chancellor  said,  **  This 
is  a  bond,  which  is  a  debt  due ;  and  nothing 
fraudulent  is  suggested  but  one  stipulation 
— viz.  as  to  the  interest  in  the  case  of  in- 
solvency. In  England,  where  a  provision 
of  this  kind  is  confined  to  the  property  of 
the  wife,  it  is  considered  fair ;  but  when  it 
goes  beyond  that,  and  attaches  on  the  pro- 
perty of  the  husband,  it  is  held  to  be  frau- 
dulent, because  no  bounds  can  be  set  to  it. 
If  a  trader  can  make  a  pi  o vision  of  this 


(1)  1  Mont  &  fit.  443;  s.  c.  10  Lsw  Joura. 
(1  NJ.)  Bukr.  46. 

(«)  Scb.  &  Lefroy,  179. 
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lort  to  the  amount  of  1,000/.,  he  may  do  so 
to  the  amount  of  100,000/.,  and  so  may 
stipulate  on  his  marriage  to  take  all  his  pro- 

ferty  out  of  the  hands  of  his  creditors." 
t  also  falls  within  the  principle  in  Ex  parte 
Oxley  (3),  where  800/.  of  the  money  to  be 
settled  was  the  property  of  the  wife ;  but  as 
to  the  other  part,  so  far  as  was  proposed  to 
give  the  interest,  in  the  event  of  the  hus- 
band's bankruptcy,  it  was  not  allowed. 

And  as  to  making  up  the  deficiency,  from 
whence  is  the  dividend  to  make  up  the  defi- 
ciency to  come  ?  Not  from  the  penalty  of 
the  bond,  for  the  Courts  have  decided  that 
in  Ex  parte  Hodgson  (4) ;  and  the  Court 
would  be  doing  it  for  the  first  time.  The 
assignees  are  entitled,  during  the  life  of  the 
husband,  to  all  the  dividends  upon  that  part 
of  the  property  which  was  the  husband's. 
Suppose  there  was  a  dividend  upon  the 
1,200/.  of  \0s,  in  the  pound  ;  on  76L  the 
interest  would  be  payable  to  the  lady ;  and 
the  interest  upon  the  6%5h  to  the  assignees 
during  the  life  of  the  bankrupt,  and  after  his 
death  to  the  trusts  of  the  settlement.  Now, 
for  that  position  Ex  parte  Oxley  and  Exparte 
Meaghan  go  the  whole  length  with  me ;  and 
drawing  the  distinction  between  Ex  parte 
Turpin  and  the  present  case,  they  will  be  all 
perfectly  reconcileable,  if  we  remember  there 
was  no  stipulation  in  Ex  parte  Turpin  to 
shift  the  interest  of  the  solvent  man  in  the 
event  of  his  insolvency,  for  the  Court  will  not 
allow  the  wife  to  take  any  interest  upon  such 
a  contingency.  Now,  suppose  there  was  no 
150/.,  the  simple  question  would  be,  wliat 
is  to  be  done  with  the  interest  of  the  divi- 
dend on  1,050/.?  I  contend  it  is  not  to 
accumulate,  but  to  go  to  the  assignees  dur- 
ing tlie  life  of  the  bankrupt;  for  in  this 
case  the  assignees  claim  against  a  limitation 
which  is  void,  whereas  in  Ex  parte  Turpin 
the  assignees  claimed  through  a  perfectly 
valid  limitation,  and,  therefore,  as  claiming 
through  the  bankrupt,  could  only  stand  in 
his  place. 

A/r.  Swanstonf  in  reply. — I  see  no  diffi- 
culty. There  is  no  distinction  between  a 
debt  contracted  for  a  pecuniary  considera- 
tion, and  a  debt  contracted  for  the  consi- 
deration of  marriage,  which  is  a  valuable 
consideration ;  and  the  Court  will  exercise 
its  equitable  power  by  giving  a  lien,  and 

(3)  1  Ball  &  Beat  f  67. 

(4)  19  Vea.  «06. 


will  not  allow  any  person  to  derive  any 
beneficial  interest  through  a  defaulUiig 
party,  until  the  default  has  been  made  up, 
as  in  the  case  o(  Ex  parte  Turpin;  nor  can 
I  see  the  propriety  of  the  distinction  at- 
tempted to  be  made,  on  account  of  the  life- 
interest  of  the  husband  being  determinable 
upon  an  event  which  was  to  depend  upon  ao 
invalid  stipulation,  and  the  case  of  an  ab- 
solute interest  for  life  ;  for  the  general  law 
has  ever  been,  that  when  there  is  a  stipulation 
in  a  deed,  which  is  void,  all  the  rest  remain 
as  if  that  stipulation  had  not  been  there; 
therefore,  the  only  point  between  us  is, 
whether  the  wife  shall  receive  interest  upoo 
her  dividends  upon  her  150/.  only,  or  whe* 
ther  she  shall  receive  out  of  the  fund  arising 
from  the  dividends  on  the  1,200/.,  the  sum 
of  150/.,  and  receive  interest  upon  that  150L 

His  Honour  Sir  J.  Cross. — Will  not  that 
work  an  injury  to  the  children  ? 

Mr.  Swanston, — I  apprehend  not,  as  the 
children  can  only  claim,  subject  to  the  life* 
interest  of  the  wife.  I  see  no  distinction  in 
this  trust  fund:  the  wife's  title  is  not  subject 
to  any  equity,  therefore  not  subject  to  that 
process  of  sequestration  which  affects  the 
husband ;  and  she  is  entitled  to  the  interest 
on  her  150/. ;  the  trustee  must  hold  it  sub* 
ject  to  this  equity  of  the  wife. 

His  Honour  Sir  J.  Cross. — But  suppoai 
it  had  been  the  other  way,  and  the  wife'/ 
fortune  was  the  1,050/.  instead  of  the  1501 
she  would  then  swallow  up  the  whole  fun( 

A/r.  Swanston, — Certainly,  until  the  su 
of  1,200/.  had  been  realized,  and  then  t^ 
trustees  would  have  to  pay  the  interest 
the  1 ,050/.  to  the  wife,  and  the  interest  off 
150/.  to  the  assignees,  until  the  death 
the  husband. 

His  Honour  the  Chief  Judge. — The 
no  difference  between  the  parties,  exce| 
to  what  is  to  be  done  with  the  interef 
the  sum  of  1,050/.     Now,  on  one  side 
contended,  that  the  dividends  should  ht 
to  the  assignees  during  the  life  of  thi 
band ;  and  on  the  other  hand,  the  e 
for  the  family  contends,  that  the  intei 
the  sum  of  150/.  should  be  paid  to  th 
out  of  the  money  arising  from  the  di' 
on  the  1,200/.;  and  as  for  the  ren 
that  the  interest  should  accumulate  i 
sum  of  1,200/.  be  realized,  and  thei 
terest  of  1,050/.  paid  to  the  assignei 
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tlielifeofthefauibaDd.  The  decision  of  Lord 

£edesdale  appears  to  have  been  given  in 

circumstances  similar  to  the  present;   and 

tithough  we  must  not  go  all  the  length  of 

that  decuion,  still  I  should  prefer  abiding  in 

the  roost  part  by  that  decision,  as  it  is  one 

ratided  to  the  greatest  respect.    The  point, 

as  to  the  accumulation,  does  not  appear  to 

bare  been  made  before  him,  therefore  it  is 

doubtful  what  might  have  been  the  effect,  if 

it  had.  As  to  tlie  clause  in  the  deed  for  cesser 

of  the  husband's  interest  on  bankruptcy,  as 

£ir  as  regards  the  1,050/.  part  of  the  1,200/., 

the  law  saya  it  is  void ;  but  as  far  the  150/.,  it 

being  the  wife's,  the  law  says  it  is  good,  and 

the  wife  is  entitled  to  receive  the  interest 

for  her  life.    The  dividends  on  the  1,200/., 

therefore,  must  form  a  fund  to  make  good 

any  deficiency  of  the    150/.,   and    when 

that  is  done,  the  interest  on  1 50/.  is  to  be 

paid  to  the  wife  for  life,  and  the  interest 

opon  the  remainder  to  the  assignees  during 

the  life  of  the  husband. 

His  Honour  Sir  G.  Rose. — The  prin- 
ciple upon  which  the  Court  is  proceeding 
u,  that  wherever  there    is  a  legal  title 
to  prove,  it  is  made  available  to  work  out 
all  the  equities ;  and,  as  the  proof  is  to 
be  made,  the  only  question  is,  how  the  divi- 
dends shall  be  applied;  the  Court  have 
determined,  upon  an  indulgent  considera- 
tion of  the  wife's  equity,  that  all  the  interest 
of  the  1,200/.  shall  accumulate  until  the 
150/.  has  been  made  up,  and  the  interest  of 
the  150/.  be  paid  to  the  wife  :  and  that  then 
the  interest  on  the  dividend  on  the  1,050/. 
be  paid  to  the  assignees  during  the  life  of 
tbe  bankrupt.  The  provision  in  this  bond, 
though  it  is  void  against  creditors,  is  not 
within  the  principle  adverted  to  by  Mr. 
Swanston   in   this   case.     The   husband's 
bterest  is  directed  to  go  over  to  his  wife 
OD  his  bankruptcy,  but  that  ought  not  to 
defeat  his  life  estate  against  his  creditors  ; 
nd,  therefore,  the  assignees,  whom  Mr. 
Twiss  represents,  are  fairly  entitled  to  im- 
poood  all  the  dividends  above  those  which 
go  to  pay  the  1 50/.  In  Ex  parte  Meaghan, 
the  sum  was  settled  for  the  wife's  own  sole 
nd  separate  use,  which  is  not  |w  case 
kre,  nor  was  it  in  Ex  parte  ftrpin  re 
Brown. 

His  Honour  Sir  J.  Cross. — The  ques- 
tkm  arising  in  this  case,  seems  to  have  been 
bedded  by  two  Chancellors  in  succession ; 


and  the  distinction  contended  for  by  Mr. 
Swanston,  does  not  seem  to  have  been 
raised  before  them.  The  property  here  is 
very  small,  and,  therefore,  1  am  willing 
this  case  should  be  decided ;  although, 
from  not  having  been  furnished  with  the 
petition,  I  have  not  been  able  to  give  it 
the  attention  a  case  of  this  nature  deserves. 
I  merely  mention  this,  that  what  1  say  may 
not  be  taken  as  a  precedent. 

The  order  made  in  pursuance  was,  that 
proof  should  be  made  of  the  1,S00/.,  and 
that  the  dividends  thereon  after  paying  the 
petitioner's  costs,  should  be  invested  from 
time  to  time  in  3L  per  cent,  consolidated 
bank  annuities ;  and  that,  u(>on  so  much  of 
such  bank  annuities  when  purchased,  as 
should  he  equal  in  amount  to  150/.  in 
money,  the  interest  should  be  paid  to  the 
bankrupt's  wife  for  life,  for  her  sole  use,  and 
that  the  interest  on  the  remainder,  during 
the  life  of  the  said  bankrupt  should  be  paid 
to  the  assignees. 


1833.  \ 
Feb.  8.  > 


Ex  parte  joiin  heath  re  johm 

HEATH. 


Examination  of  bankntpt  before  the  com^ 
miisioner —  What  queUions  legal. 

The  bankrupt  cannot  refute  to  antner  a 
question  concerning  his  estate,  on  the  ground 
that  a  prosecution  is  pending  against  him  for 
fraudulently  disposing  of  part  of  his  estate^ 
and  that  his  answer  nifty  be  used  against  him 
on  the  trial  of  that  indictment. 

In  this  case  the  bankrupt,  John  Heath, 
was  a  linen-draper ;  and  the  assignees,  sus- 
pecting that  he  and  his  brother,  Samuel 
Heath,  had  fraudulently  disposed  of  some 
of  the  bankrupt's  goods,  preferred  an  in- 
dictment against  them  and  some  others 
for  a  conspiracy  and  fraudulent  sale  &c.  of 
the  goods.  While  the  indictment  was  pend- 
ing, the  bankrupt's  last  examination  came 
on  ;  the  bankrupt  refused  to  answer  to  a 
certain  question,  on  the  ground  of  its  being 
an  unlawful  one,  and  the  commissioner  ad- 
journed the  examination  to  this  Court  under 
section  30  of  1  &  2  Will.  4.  c.  5Q. 

The  following  is  a  copy  of  the  examina- 
tion, &c. : — 
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Q.  There  is  another  item  in  your  ba- 
lance sheet :  "  By  silks  sold  in  London  in 
January  1832,  to  enable  me  to  meet  my 
bills  due  on  the  4th  of  February,  upon 
which  a  loss  of  1 50/.  is  taken  credit  for." 
What  was  the  gross  quantity  of  silk  so  sent 
by  yoii  for  sale  upon  that  occasion  ? 

A.  It  was  clearly  put  down,  and  the  ac* 
count  given  to  Mr.  Corbett.  I  think  so. 
He  was  told  of  it  about  August  last. 

Q.  Where  is  theaccpunt  from  which  you 
were  enabled  to  deliver  him  that  statement? 

A,  Of  course  a  man  does  not  keep  an 
account ;  I  don't  know  that  there  was  not 
an  account;  it  was  memory  only:  if  any 
account  was  given  to  Corbett,  it  was  given 
verbally  ;  and  I  don*t  know  whether  there 
was  a  written  account  given  to  him  or  not. 

Q.  Had  you  any  statement  or  account 
in  writing  of  that  toss  ? 

A,  I  don't  know  whether  I  had  or  not. 

Q,  Will  you  swear  you  had  not  ? 

A,  I  will  not  swear  either  way. 

Q.  What  is  your  belief  on  the  subject? 

A,  I  really  don't  know ;  I  would  not 
give  any  belief  on  the  subject. 

Q.  The  question  is  repeated,  what  is 
your  belief? 

A,  I  can't  say  further  than  that  I  am  not 
certain  whether  there  was  a  written  ac- 
count or  not. 

Q.  You  are  not  asked  whether  you  are 
certain  of  the  fact,  but  what  is  your  belief 
on  the  subject  ? 

A.  I  cannot  say  more  distinctly  than 
what  I  have  said. 

The  bankrupt  wished  to  state  in  expla- 
nation as  follows  : — I  was  not  certain  whe- 
ther the  account  given  to  Mr.  Corbett  was 
written  down  or  given  verbally.  I  wish 
also  to  say,  I  kept  an  account  of  almost 
every  transaction.  I  wish  to  add,  on  read- 
ing over  my  examination,  that  the  account, 
either  verbally  or  written,  was  most  cer- 
tainly given. 

Q.  You  were  not  asked,  by  the  last 
question  but  one,  whether  you  were  certain 
of  the  fact,  but  what  was  your  belief  on  the 
subject :  have  you  not  any  belief  one  way 
or  the  other  ? 

A.  The  account  was  given,  I  think,  Ter- 
bally. 

Q.  To  whom  were  the  silks  sold? 

I'be  bankrupt's  solicitor  objected  to  the 
question,  inasmuch  as  the  bankrupt  it  under 


an  indictment  for  a  misdemeanor,  and  the 
answer  to  that  question  might  subject  him 
to  penalties. 

I,  the  undersigned  commissioner,  being 
of  opinion,  that  the  objection  raised  is 
proper  to  be  considered  before  the  Court 
of  Review,  do  adjourn  this  examination  to 
such  time  and  place  as  the  said  Court  shall 
appoint. 

T.  S.  M.  FONBLANQUE. 

The  above  examination  was  now  read 
over  to  the  bankrupt,  and  he  was  asked  by 
the  Court,  if  he  wished  to  vary  or  add  to 
any  of  his  answers.  He  replied,  he  did 
not.  The  last  question  was  then  repeated 
to  the  bankrupt — viz.  To  whom  were  the 
silks  sold? 

Mr.  Heath, — I  am  indicted  by  my  assig* 
nees  for  fraudulently  and  secretly  conceal- 
ing and  disposing  of  these  silks  and  other 
of  my  goods,  and  I  apprehend  my  answer 
may  be  used  against  me  on  the  indictment, 
and  therefore  I  am  not  inclined  to  answer. 

Mr,  Ching, —  I  submit  I  am  entitled  to  an 
answer ;  and,  as  the  bankrupt  refuses  to 
give  one,  I  move  that  he  be  committed. 

Mr,  Montagu^  for  the  bankrupt. — By 
the  general  law  of  the  land,  no  person  can 
be  called  upon  either  to  criminate  himself 
directly,  or  to  answer  any  question  which 
may  tend  to  that  result(l).  That  will  not 
be  disputed.  The  question  here  is,  whether 
the  case  of  a  bankrupt  under  examination 
before  commissioners  of  bankrupt  is  the 
single  exception  to  that  law. 

It  is  a  rule,  that  an  act  of  parliament 
leaves  the  common  law  untouched,  except 
so  far  as  it  expressly,  or  by  necessary  im- 
plication,  makes    an   alteration(2).     The 

(1)  Gates  V.  Hard  acre,  5  Taant.  424;  Claridga 
y.  Hoare,  14  Ves.  59;  Pazton  r.  Douglass,  19  Vea. 
ii?  ;  Beames  on  Pleas,  250.  And  see  note  EX.  mt 
the  end  of  the  second  Tolume  of  Mont.  &  Gregg's 
Dig.  N.B.  This  note  is  not  inserted  in  ail  the  copica 
of  that  edition. 

(«)  See  2  D  warns  on  Statutes.  695.  The  7  Geo. «. 
c.  8.  (the  Stock-Jobhing  Act)  compels  persons  to 
answer  on  oath  to  any  bill  of  discoTerj  as  to  stock* 
jobbing  transactions,  though  these  subject  to  a  ps* 
salty,  and  Bencroft  y.  Wentworth.  3  Bro.  C.  C  11. 
was  dect^d  accordingly ;  hut,  to  shew  the  strictneas 
with  which  such  statutes  are  construed,  see  Bollock 
T.  Harrison,  1 1  Ves.  S74,  which  decided,  that  biHs  for 
discoTery  could  not  be  entertained  as  to  some  prcilioBB 
of  that  act.  The  legislature,  howerer,  has  oftea 
protected  parties  frooa  having  eyidence  resd  agsiaat 
them,  which  his  been  thus  obtained ;  tlw  5f  docS. 
e.  6t.  f.  35.  is  an  example  of  this. 
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stmtnte  in  this  case  it  the  6  Geo.  4.  c.  16, 
sad  if  the  words  of  that  act  do  not 
expressly,  or  hy  necessary  implication, 
enable  the  question  to  be  put,  then  the  ge- 
neral rule  is  untouched,  and  that  protects 
the  bankrupt  from  answering. 

First,  it  is  clear  that,  even  in  bankruptcy,  a 
wiimeu  cannot  be  compelled  to  answer  ques- 
tions the  answers  to  which  may  subject  him 
to  penalties  (3).  In  Ex  parte  BurUon{^\  an 
application  was  made  to  the  Vice  Chan- 
cellor to  restrain  the  commissioners  in  their 
examination  of  witnesses,  on  an  allegation 
that  the  object  of  the  examination  was  to 
procure  evidence  against  the  witnesses  as 
to  penalties  incurred  ;  but  his  Honour  re- 
fused to  interfere,  saying,  *'  I  can  neither 
assume  that  the  commissioners  will  not  do 
their  duty,  or  that  the  petitioner  will  not 
find  a  sufficient  protection  in  that  rule  of 
law  which  enables  him  to  refuse  to  answer 
questions  tending  to  criminate  him,  or  to 
expose  him  to  penalties.*' 

Such  is  the  law  with  respect  to  witnesses : 
is  there  any  difference  between  the  case  of 
witnesses  and  the  bankrupt  ?  If  so,  it  must 
be  either  by  the  express  words  of  the  statute 
or  necessary  implication. 

The  only  sututory  enactment  is  the 
86th  section  of  6  Geo.  4.  c.  IG,  which  is, 
that  it  shall  be  lawful  for  the  commissioners 
"  to  examine  such  bankrupt  either  by  word 
of  month,  or  on  interrogatories  in  writing, 
touching  all  matters  relating  either  to  his 
trade,  dealings,  or  estate,  to,  or  which  may 
teod  to,  disclose  any  secret  grant,  convey- 
ance, or  concealment  of  his  lands,  tene- 
ments, goods,  money,  or  debts,  &c. :  and 
if  socb  bankrupt  shall  refuse  to  be  sworn, 
or  shall  refuse  to  answer,  &c.  not  having 
Ajf  lawful  objection  allowed  by  the  said 
commissioners,  &c.,  it  shall  he  lawful  for 
the  said  commissioners,  &c.  to  commithim," 
&c.  Now,  it  is  clear  that  under  this  sec- 
tion no  questions  but  lawful  questions  can 
be  put — that  is,  questions  which  were 
hwful  before  passing  that  act. 

With  respect  to  decided  cases,  some  may 
be  quoted  which,  at  first,  appear  in  favour 
of  &t  petitioners,  but  which  will  not  bear 

(3)  Bncy's  case,  Comber.  391  ;  Smith  ▼.  Bead- 
Mtt,  1  Canpb.  31 ;  Gates  ▼.  Hardacre,  3  Taant.  4t4 ; 
Bancs  od  Pl«aa,  t59.  And  se«  Claridge  t.  Hoare, 
H  Tea.  59 ;  PaitOB  ▼.  Dooglaat,  19  Ves.  Sf  7. 

{i)  1  Gljn  ft  Jaon.  St. 


examination.  The  first  case  is  Ex  parte 
Meynot{5),  which  is  considered  the  leading 
authority  for  the  proposition,  that  the  bank- 
rupt must  answer :  the  point  there  was, 
whether  a  clergyman  could  be  made  a 
bankrupt;  and  counsel  in  argument  said, 
*'  If  the  petitioner  should  be  adjudged  a 
bankrupt,  what  must  be  done  ?  can  the 
commissioners  examine  him  touching  an 
act  of  bankruptcy  ?  This  is  not  to  be  done 
without  inquiring  into  his  buying  and  sell- 
ing ;  this  subjects  him  to  a  forfeiture ;  and 
the  bankrupt  acts  could  never  intend  the 
power  of  commissioners  to  examine  should 
be  so  extensive  as  to  enable  them  to  exa- 
amine  persons,  who,  if  they  discover,  must 
subject  themselves  to  a  forfeiture."  In  this 
case  the  Lord  Chancellor  refused  to  inter- 
fere, and  that  nas  all  he  did :  but  his  Lord- 
ship in  giving  judgment  touched  upon  the 
general  question  ;  his  Lordship's  words  are, 
if  the  bankrupt  has  an  objection  to  the 
question,  he  must  demur,  and  this  Court  will 
judge  of  the  question  upon  a  petition;  or, 
'*  If  he  refuses  to  answer,  and  the  commis- 
sioners commit  him,  and  the  delinquent 
brings  a  habeas  corpus,  the  question  must 
be  set  forth  particularly  in  the  return,  that 
the  Judges  may  judge  whether  it  was  a  larr/ul 
question  or  not."  Here  Lord  Hardwickc  ad- 
mits the  right  of  the  bankrupt  to  take  the 
opinion  of  a  higher  tribunal  on  the  ques- 
tion, whether  he  must  answer  certain  kinds 
of  interrogatories.  If  he  had  intended  to 
lay  it  down,  that,  at  all  events,  the  bank- 
rupt must  answer,  it  would  have  been 
rather  a  mockery  to  have  spoken  of  his 
right  to  a  habeas  corpus.  Tins  case  then 
dwindles  down  to  this,  that  Lord  Hard- 
wicke  refused,  in  the  first  instance,  to  super- 
sede a  commission  again^t  a  clergyman  (6). 
The  next  case  is  Ex  parte  Barr(7),  which 
Mr.  Cooke  cites  in  support  of  the  general 
proposition,  that  the  commissioners  may 
examine  the  bankrupt  as  to  all  matters  re- 
lating to  his  estate,  though  such  examina- 
tion might  subject  to  penalties ;  but  Mr. 
Cooke  himself  adds,  "that  this  case  could 
never  warrant  such  a  position,  is,  I  conceive, 
indisputable,  as  I  am  not  aware  that  the 
question  could  arise,  except  upon  a  habeas 
corpus,  and  this  was  a  petition ;  it  could, 

(5)  1  Atk.  196. 

(6)  Beimecon  Commitments. 

(7)  Cited  Cooke  B.  L.  497. 
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therefore,  be  only  some  dictum,  judicial  or 
extra-judicial,  founded  possibly  upon  the 
supposition,  that  the  law  was  decided  in 
Ex  parte  Meynot,**  It  appears,  indeed, 
that  this  was  a  petition  to  stay  a  certificate, 
for  gaming  in  the  funds,  which  was  after- 
wards withdrawn^  and  no  reference  what- 
ever made  to  the  commissioner  to  inquire 
as  to  the  gaming,  &c.  (8) 

The  next  case  is  Ex  parte  Nowlan(9\  but 
there  the  question  never  directly  arose(lO), 
as,  instead  of  objecting,  the  bankrupt  actu- 
ally answered  the  question,  and  was  com- 
mitted for  not  answering  satisfactorily :  but 
still  the  observations  of  the  Lord  Chan- 
cellor are  too  important  to  be  passed  over : 
he  says, "  As  to  the  ground  of  this  applica- 
tion, that  the  questions  tend  to  make  him 
accuse  himself,  that  case  must  be  brought 
before  the  Court  in  another  shape.  The 
bankrupt  must,  before  the  commissioners, 
make  his  objection ;  so  that  the  Court,  upon 
the  application,  may  distinctly  see  the  na- 
ture of  it :  for  a  man  may,  if  he  chooses, 
waive  his  objection  to  answer  ;  and  bank- 
rupts often  do  answer  questions  they  are  not 
bound  to  answer.*'  So  that,  it  is  quite  clear, 
that  Lord  Eldon  distinctly  admitted  that 
questions  might  be  put  which  the  bank- 
rupt might  properly  refuse  to  answer. 
Then  comes  Ex  parte  0/ioer  (11),  which, 
although  it  is  no  decision  on  the  point 
now  before  the  Court,  as  the  bankrupt  did 
answer  (IS),  yet  it  contains  a  dictum  of 
considerable  importance :  Lord  Eldon  thus 
lays  it  down — *'The  bankrupt  must  answer 
every  lawful  question,  and  in  that  there  is 
great  difficulty.  If  a  sum  of  money  is  un- 
accounted for,  and  the  bankrupt  says,  '  I 
will  not  tell  what  is  become  of  it,'  he  must 
thereby  subject  himself  to  the  imputation 
of  not  being  able  satisfactorily  to  account, 
and  to  the  consequences  of  that  imputation. 
He  is  not  bound  to  answer  questions  crtminat" 
ing  himself\  but  if  he  refuses  to  give  that 
account,  his  answer  is  unsatisfactory  within 

(B)  So  stated  by  Mr.  Beames,  who  found  the  case 
Ex  parte  Barr,  Feb.  9,  1793,  Off.  Book,  86.  page 
SfO. 

(9)  11  Vei.  51 1 ;  and  see  1  Christian's  B.  L.  391. 

(10)  Dictum  per  Lord  Lyndburst,  £z  parte 
Kirby,  Mout.  &  M'Ar.  2«8. 

(11)  1  Rose.  407  ;  s.  c.  1  Ves.  &  B.  t44. 

(It)  See  dictum  per  Lord  Lyndhorat,  £z  parte 
Kirby,  Mont.  &  M'Ar.  tt8. 


the  language  of  the  act,  and  he  exposes 
himself  to  the  consequences."  But  what 
does  his  Lordship  mean  by  these  latter 
words  ?  If  the  bankrupt  might  be  so  com- 
mitted under  section  34,  so  might  a  wit- 
ness, but  that  proposition  cannot  be  enter- 
tained for  a  moment,  and,  consequently, 
the  former  cannot.  I  now  come  down  lo 
Ex^parte  Cossens{\3>\  which  is  one  of  the 
most  extraordinary  cases  ever  brought  be* 
fore  a  Court.  In  that  case,  the  bankrupt 
had,  on  the  eve  of  his  bankruptcy,  resigned 
the  office  of  town  clerk  to  the  city  of  Bristol, 
an  office  which  was  not  legally  saleable, 
and  being  asked  by  the  commissioners, 
whether  any  consideration  had  been  paid  to 
him  for  so  resigning,  he  declined  to  answer, 
and  the  commissioners  did  not  persist  in 
the  question ;  whereupon  one  of  the  credi- 
tors presented  a  petition  for  an  order  for 
the  commissioners  to  meet  and  enforce  an 
answer,  but  Lord  Eldon  dismissed  the  pe- 
tition  ;  in  the  course  of  his  judgment,  how- 
ever, his  Lordship  let  (all  some  dicta,  to 
which  the  whole  weight  of  the  case  is 
owing ;  "  I  conceive  that  it  is  one  of  the 
most  sacred  principles  in  the  law  of  this 
country,  that  no  man  can  be  called  on  to 
criminate  himself,  if  he  chooses  to  object 
to  it ;  but  I  have  always  understood  that 
proposition  to  admit  of  a  qualification  in 
bankruptcy,  because  a  bankrupt  cannot 
refuse  to  discover  his  estate  and  efiects,  and 
the  particulars  relating  to  them,  though,  in 
the  course  of  giving  information  to  his  ere* 
ditors  or  assignees  of  what  his  property 
consists,  that  information  may  tend  to  shew 
he  has  property  which  he  has  not  got  ae» 
cording  to  law,  as  in  the  case  of  smuggling, 
&c."  Ex  parte  Pratt  (\  4)  may,  perhaps,  he 
quoted  by  (he  other  side;  but  that  case  only 
decided  that  a  bankrupt  must  answer, though, 
in  so  doing,  he  incidentally  disclose  an  act 
of  hankruptcy  (15). 

Tiie  above,  then,  are  the  only  cases  whtdi 
appear  to  tell  against  me ;  but,  as  I  hsTe 
shewn,  from  Ex  parte  Meynot  downwards, 
they  are  either  quite  inapplicable,  or  mere 
dicta ;  and  surely  a  man's  liberty  is  not  to 
be  taken  away  by  mere  dicta. 

(13)  Buck.  506. 

(J 4)  1  Gl.  &  J.  58 ;  and  see  Chambers  ▼.  Thomp* 
son,  4  Brown,  434. 

(15)  See  dictum  per  Lord  Ljndkurst,  Ex  parts 
Kirby,  Mont  &  M«Ar.  tS9. 
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On   the  other  hand,   there  are  several 
in  my  favour.    It  must  be  recollected 
that  this  question  was  put  to  the  bankrupt 
after  he  had  passed  his  last  examination ; 
and  in  Perrot*M  case  (16),  Lord  Mansfield 
said,  "  that  though  the  bankrupt  may  be 
compelled  by  the  commisNioners  to  make 
farther  answer,  after  the  last  examination, 
yet  he  cannol  of ierwards contradict  himself,** 
In  £x  parte  Banglev  {17\  which  was  (ac- 
cording to  my  recoTlection»)  a  petiiion  to 
tuy  the  certificate,  on  the  ground,  that  the 
bankrupt  had  not  fully  disclosed  his  pro- 
perty ;  there  the  Lord  Chancellor  said,  *'  he 
doubted  whether  it  was  quite  correct  to 
require  the  commissioners  to  review  their 
certificate,  as  to  that  part  which  related  to 
the  point,  whether  the  bankrupt  had  made 
a  full  discovery  or  not.    To  shew  the  feel- 
ing of  the  Courts,  I  may  also  cite  Ex  parte 
/mki(18},  where  the  Vice  Chancellor  re- 
fased  to  order  papers  to  be  delivered  up 
10  the  assignees,  because  their  purpose  was 
to  institute  criminal  proceedings  against  the 
btnknipt. 

The  next  case  I  shall  cite  is,  Ex  parte 
Xir6y  (19),  which  decided  the  point  in  my 
&fonr.  There,  a  bankrupt  under  examin- 
ation, being  aaked,  whether  the  statements 
contained  in  a  written  paper,  produced  and 
ibewn  to  bim,  were  true  statements,  de- 
urred  to  the  question,  on  the  ground 
thit  his  answer  might  expose  him  to  a  cri- 
■isal  prosecution,  and  was  committed  for 
Bot  answering.  He  applied  to  be  discharged 
ipoo  a  writ  of  kabeas  carpuM,  and  was  dis- 
charged. Lord  Lyndhurst  there  said,  "  In 
tlte  present  case,  it  is  by  no  means  clear, 
lint  the  inquiry  would  be  beneficial  to  the 
bmkrupt's  estate ;  but  even  if  it  were  likely 
to  prove  advantageous,  there  is  not  any  au- 
tbuity  to  shew,  tliat  the  commissioners 
nay  dispense  with  the  genera]  rule  of  law, 
thii  no  person  can  be  oompelled  to  crimi- 
Qtte  himself;  and,  although  part  of  the 
question  proposed  is  free  from  this  objec- 
tiao,  yet  it  is  blended  with  part,  which,  if 
Uktn  separately,  the  bankrupt  could  not 
We  been  compelled  to  answer;  I  am  of 
Q|Knion,  that  to  the  question,  in  the  very 
gtaenl  form  in  which  it  was  proposed,  the 

(16)  f  Burr.  11S4. 

(17)  17  Vet.  119. 

(18)  Buck.  337. 
(l9)MoBL&M'Ar.f1S. 


bankrupt  was  entitled  to  demur."  Now,  the 
question  in  this  case  clearly  related  to  the 
bankrupt's  property,  and  yet  Lord  Lynd- 
hurst considered  it  illegal. 

The  same  principle  was  recognized  in 
Ex  jHtrte  Bromley  (20),  though  the  parties 
entitled  to  make  the  objection  waived  it. 

Such  is  the  state  of  the  law  upon  this 
subject ;  I,  therefore,  submit,  that  the  bank- 
rupt is  not  bound  to  answer  the  question 
put  to  him,  as  there  is  now  an  indictment 
pending  against  him,  and  his  answer  may 
be  evidence  against  him  under  the  indict- 
ment. 

Mr,  Chingt  in  reply,  having  risen — 

His  Honour  Sir  Georob  Rose  said—- 
Your  application  to  the  Court  is  to  commit 
the  bankrupt ;  where  is  our  authority  for 
ao  doing  ? 

Mr,  Ching, — By  the  21st  section  of  the 
1  &  2  Will.  4.  c.  56,  each  Judge  of  this 
Court  is  armed  with  all  the  authority  of 
each  commissioner;  and,  therefore,  the 
whole  Court  must  have  as  much  power  aa 
each  of  the  Judges  individually. 

His  Honour  Sir  Gxorge  Rose. — I  do 
not  perceive  that  to  be  quite  clear.  Under 
sections  SS,  34,  3Q,  and  39  of  6  Geo.  4. 
c.  1 6,  the  commii<sioners  alone  had  power 
to  commit ;  the  Lord  Chancellor  had  none. 
Then  came  the  1  &  2  Will.  4.  c.  5(y,  s.  7, 
which  enacts,  that  any  one  of  the  six  com- 
missioners should  have  all  the  powers  then 
vested  in  commissioners,  "provided  always, 
that  no  single  commissioner  shall  have 
power  to  commit  any  bankrupt,  otherwise 
than  to  the  care  and  custody  of  a  messenger 
or  other  ofRcer  of  the  said  Court,  to  be  by 
him  detained  in  his  custody,  and  brought 
up  before  a  Subdivision  Court,  or  the  Court 
of  Review,  within  three  days  after  such 
commitment,  for  which  purpose  one  of  such 
Courts  shall  be  forthwith  assembled,  and  to 
which  Court  such  examination  shall  be  ad- 
journed." Then,  section  30  enacts,  that  the 
commissioner  may  adjourn  the  examinalion 
of  any  bankrupt  to  the  Court  of  Review; 
we  are  now  acting  upon  the  latter  clause, 
but  what  power  does  that  clause  give  us  to 
commit  ?  It  gives  us  none.  Have  we  then 
power  by  any  other  clause  ?  We  have  not. 
Section  3  only  gives  us  the  power  the  Lord 

(to)  Mont.  &  M« Ar.  tf . 
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Chancellor  before  possessed ;  but  he  had  no 
power  to  commit. 

His  Honour  the  Chief  Judge. — I  think 
that  the  difficulty  just  started  may  be  got 
over  thus :  the  examination  is  adjourned  to 
this  Court ;  if  the  bankrupt  refuses  to  an- 
swer, we  may  commit  him  for  a  contempt 
of  Court. 

Mr,  Ching. — If  there  be  any  hesitation 
as  to  the  power  to  commit,  I  will  only  ask 
the  decision  of  the  Court,  whether  the 
question  is  lawful ;  and  will  then  go  back 
to  the  commissioner,  who  will  commit  if 
he  continue  to  refuse. 

This  appears  to  me  a  very  plain  point. 
There  is  no  doubt  as  to  the  general 
principle,  that  no  man  can  be  compelled 
to  criminate  himself;  but  the  question 
is,  whether  this  case  of  a  bankrupt  is  not 
an  exception.  There  is  no  analogy  be* 
tween  the  bankrupt  and  a  witness.  In 
a  bill,  I  put  leading  questions  to  the  de- 
fendant himself,  which  I  may  not  do  to  a 
witness ;  in  the  same  way,  though  I  may  not 
ask  a  criminatory  question  of  a  witness,  yet 
I  may  of  the  bankrupt.  The  primary  ob- 
ject, is  the  discovery  and  distribution  of  the 
bankrupt's  estate,  &c.,  and  this  must  be 
done  at  all  risks.  This  being  an  examina- 
tion under  the  statute,  the  bankrupt  is  de- 
prived of  that  protection  which,  but  for  the 
act,  he  would  have  had  at  common  law. 

His  Honour  Sir  John  Cross. — You  are 
strictly  tied  down  to  the  words  of  the  act : 
you  may  examine  as  to  all  the  property 
of  the  bankrupt  which  has  passed  to  his 
assignees ;  but  the  question  here  put  may 
relate  to  property  disposed  of  long  ago, 
and  which  would  not  pass  to  the  assignees. 

Mr.  Ching. — This  inquiry  relates  to  his 
trading  before  the  fiat  issued,  and  the  mode 
of  sale,  whereby  he  disposed  of  certain 
goods;  by  the  answer,  it  may  appear,  that 
the  sale  was  fraudulent,  and  therefore  that 
no  property  passed,  so  that,  in  fact,  it  be- 
longed to  the  assignees.  While  sttecret  con- 
veyance stands,  the  property  is  not  that  of 
the  assignees,  but  I  may  examine  the  bank- 
rupt to  overturn  that  conveyance.  The 
right  to  examine  the  bankrupt  has  been  a 
proposition  always  admitted  by  the  whole 
profession ;  and  to  decide  the  other  way, 
would  be  to  render  the  clause  in  the  statute 
a  dead  letter;  because  bankrupts  intend- 
ing to  pass  a  fraudulent  last  examinationi 


need  only  procure  a  frierdly  indictment  to 
be  preferred,  and  then  refuse  to  answer  all 
questions,  on  the  ground  of  its  pendency. 
An  endeavour  has  been  made  to  get  rid  of 
Ex  parte  Meynot,  but  the  words  of  Lord 
Hardwicke  are  too  strong  to  be  got  over  ; 
at  the  conclusion  of  the  sentence,  quoted  by 
Mr.  Montagu,  he  says,  **  and  notwitlistand- 
ing  all  this,  l/ie  Commissioner s  may  t«- 
douhtedly  examine  as  to  his  effects ;  what  he 
has,  where  it  liesJH  &c.  I  will  not  go  through 
the  cases  quoted,  because  they  are  all  cited 
and  discussed  in  Ex  parte  Kirby,  a  case 
which  has  been  relied  on,  but  which  does 
not  apply  here ;  because,  there,  the  bankrnpt 
demurred  to  a  question  which  was  multifa- 
rious, and  that  was  one  ground  of  Lord 
Lyndhurst's  judgment;  another  being,  that 
the  question  was  not  beneficial  to  the  estate ; 
his  Lordship's  words  are,  "  It  is  by  no 
means  clear,  that  the  inquiry  would  be  bene- 
ficial to  the  bankrupt's  estate.  I  am  of 
opinion,  that,  to  the  question,  in  the  very 
general  form  in  which  it  was  proposed,  the 
bankrupt  was  entitled  to  demur." 

His  Honour  Sir  John  Cross. — I  under- 
stand the  decision  to*  have  gone  on  two 
grounds :  —  first,  the  question  was  too 
large ; — secondly,  some  of  the  questions  in- 
volved were  improper. 

His  Honour  Sir  George  Ross. — My 
recollection  is,  that  the  judgment  went  upon 
the  illegality  of  the  question. 

Mr.  Ching. — ^This  is  the  bankrupt's  last 
examination,  and  I  am  entitled  to  every  fact 
tending  to  elucidate  his  affairs.  The  reaK>te 
consequences  may,  indeed,  be,  to  expose 
him  to  the  possibility  of  indictments  or  pro* 
secutions  for  felony  ;  but  if  that  is  to  be  a 
reason  for  refusing  to  answer,  the  bankrufd 
laws  will  become  a  dead  letter  in  aU  eases 
where  tlie  bankrupt  has  been  fraudulent: 
bankrupts  will  say,  '*  I  have  not  a  farthii^  3 
of  property,  and  if  I  tell  you  what  I  have  ^ 
done  with  it,  I  subject  myself  to  a 


tion." 

His  Honour  Sir  George  Rots. — ^If 
commissioner  had  committed  the  bankrupt.* 
and  he  was  now  before  us  on  habeas 
I  should  be  of  opinion  we  could  not  dii 
charge  him.  But  as  to  our  jurisdiction  h 
this  case,  I  should  wish  for  time  to  consider  ^ 
There  is  no  doubt,  that,  under  the  6  Geo.  ^  ^ 
c.  16,  the  Lord  Chancellor  had  no  powc^-n 
to  commit,  on  a  question  as  to  property^^^ 
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bat  the  commistioiieTs  might  do  so  till  he 
answered  io  their  saHsfaeiian.  If  this  Court 
had  merely  the  old  jurisdiction  of  the  Lord 
Cbancellor,   we    could   only   interfere  on 
habeas  carpus^  bat  the  new  act  gives  us  a 
new  power ;  wliile  it  deprives  the  commis- 
■ionerB  of  tlie  power  to  commit,  which  is 
given  to  a  subdivision  court  only.     What 
power,  tbeo,  have  we  to  commit  ?     I  admit 
we  might  commit  for  contempt,  in  not  an- 
swering, as  a  court  of  record;  but  that 
would  be  independently  of  our  power  in 
bankruptcy:  and  then  could  we  put  this 
question  at  all,  it  clearly  l>eing  a  question 
not  allowed  by  common  law  ?  And  how  can 
we  commit,  if  the  bankrupt  says,  "  My  de- 
dining  to  answer  does  not  proceed  from 
sny  contempt  of  court,  but  because  the 
question  is  not  a  lawful  one"  ? 

His  Honour  the  Chief  Judge. — The 
question  is  not  free  from  difBcuIties.  The 
6  Geo.  4.  c.  16.  deprives  the  bankrupt  of 
bii  common  law  protection,  when  under- 
fMig examination  before  the  commissioners ; 
lad  when  the  new  act  gives  a  power  to  the 
commissioner  to  adjourn  the  examination 
to  this  Court,  was  it  not  with  all  accesso- 
ries, so  that,  if  we  have  a  right  to  put  the 
^stion,  we  have,  also,  to  commit  for  not 
mtrering  ?  But,  again,  if  our  power  must 
mt  on  this,  that  the  committal  must  be  for 
Bot  answering  satisfactorily,  that  would  only 
k  under  the  36th  section,  and  I  do  not 
4ink  we  should  have  any  power. 

His  Honour  Sie  John  Cross. — What  is 
the  precise  question  before  the  Court  ?     It 
^l^pears  to  be  this,  whether  the  question  was 
^  proper  one  for  the  commissioner  to  have 
^aked  ?     The  argument  of  counsel  seems 
^«  have  presumed,  that  if  the  bankrupt  did 
^^t  answer,  the  commissioner  was  bound  to 
^^mrnit ;  but  the  commissioner  is  only  to 
^^ommit  if  the  answer  be  not  satisfactory : 
I  should  be  very  cautious  in  coming  to 
decision  which  might  lead  to  the  con- 
clusion, that,  in  our  idea,  the  commissioner 
thonld  commit. 

Per  Curiam. — There  are  two  other  cases 

the  paper,  in  which  similar  points  are  in 

^qjMstion^;  judgment  will,  therefore,  be  de- 

ftrred  inthis  case,  till  afVer  those  have  been 

aifosd.  ~ 

Cur.  adv,  vuli. 


After  judgment  had  been  given  in  Re 
Smilh(Zl),  the  Court  observed,  that  the 
judgment  delivered  in  that  case  would  apply 
to  the  present,  mutatis  mutandis;  and  that 
the  bankrupt  must  answer  the  question,  or 
abide  by  the  consequences;  and  ordered 
that  the  further  examination  of  the  bank- 
rupt should  be  referred  back  to  the  com- 
missioner. 

[The  bankrupt  went  before  the  commis- 
sioner accord inj^ly,  and  still  refusing  to  an- 
swer, a  Subdivision  Court  was  summoned, 
by  whom  he  was  committed.] 


1838.     >     f 
Feb.  13.  i    ^^ 


re  SMITH. 


New  Scaiis,  IT.— Bankr. 


Examination  of  tlie  bankrupt  before  com- 
misuoner — JVhat  question  legal. 

A  bankrupt^  though  certificated^  must  an^ 
swer  all  questions  concerning  his  estate  and 
ffffctx,  and  cannot  demur  to  such  questions^ 
on  the  ground  that  his  answer  may  sul)ject 
him  to  a  proxecution  for  felony,  for  having 
given  false  answers  on  his  last  examination. 

This  was  an  adjourned  examination  of 
the  bankrupt,  Duncan  Noel  Smith,  who  had 
passed  his  last  examination ;  but,  in  con- 
sequence of  some  doul)ts  in  the  minds  of 
the  assignees,  he  had  been  summoned  be- 
fore Mr.  Commissioner  Evans,  under  the 
1 1 6th  section  of  6  Geo.  4.  c.  1 6.  The  ques- 
tions pot  to  him  were  as  follows  : 

Q.  The  book  }^,  mentioned  in  your  last 
examination,  on  the  8th  inst.,  being  now  be- 
fore you,  does  it  not  appear  by  the  cast- 
ings therein  of  payments  entered  therein, 
as  made  by  you,  to  amount  to  55,3741, 
Us.  Sd.l 

A.  Yes. 

Q.  Assuming  those  castings  to  be  true, 
is  that  a  just  and  true  statement  of  the 
amount  of  the  payments  made  by  you  in 
the  course  of  your  ten  months  trading  ? 

The  counsel,  for  the  bankrupt  having  re- 
quested the  solicitor  to  the  commission  to 
state  to  the  commissioner  the  object  of  this 
examination,  and  he  having  stated  that  his 
object  was  to  shew  that  the  bankrupt  had 
not,  upon  his  last  examination,  made  a  full 

(tl)  Tb«  eaie  imnwdiat^ly  following;  thii. 
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and  complete  discovery  of  his  estftte  and 
efiectSy  the  counsel  for  the  bankrupt 
objected,  that  such  questions  ought  not  to 
be  allowed  to  be  put,  and  that  the  bankrupt 
ought  not  to  be  called  upon,  and  was  not 
bound  to  answer  them,  inasmuch  as  answer- 
ing  them  would  tend  directly  to  make  the 
bankrupt  criminate  himself.  Signed,  D.  N. 
Smith. 

This  examination  was  adjourned  to  the 
Court  of  Review. 

The  bankrupt  being  called  and  sworn, 
Mr,  Chingt  counsel  for  the  assignees,  re- 
peated the  question ;  and  the  bankrupt  re- 
fused to  answer,  on  the  ground  that  it  was 
not  a  legal  question. 

Mr,  Belhell  submitted,  the  question  was 
not  ripe  for  the  argument,  inasmuch  as  this 
was  only  an  objection  to  a  certain  lin%  of 
examination,  and  not  a  refusal  to  answer 
any  specific  question. 

His  Honour  Sir  J.  Cross. — The  diffi- 
culty in  this  case  appears  to  be  the  avowal, 
that  the  question  was  put  for  the  purpose  of 
shewing  he  had  committed  a  felony,  which 
would  naturally  be  spurned  by  a  bankrupt, 
or  any  one ;  and  he  would  naturally,  under 
such  circumstances,  refuse  with  indignation 
until  compelled. 

Mr,  Ching  submitted,  that,  under  the 
language  of  the  act,  this  was  a  question  for 
the  discovery  of  the  bankrupt's  effects;  and, 
therefore,  that  he  was  bound  to  answer, 
whatever  might  be  the  consequence.  In 
a  bill  in  Chancery,  between  party  and  party, 
we  can  compel  an  answer  ;  then,  why  not 
under  the  112th  and  86th  sections  !  If  it 
were  held  we  cannot,  then,  in  every  case 
after  a  bankrupt  has  passed  his  examination, 
and  wishes  to  elude  further  inquiry,  we 
shall  be  stopped,  by  being  told  it  is  likely  to 
criminate  the  bankrupt,  in  which  case  the 
act  will  soon  become  a  dead  letter. 

Mr,  Beihell  (on  the  same  side). — Your 
Honours  observe,  the  question  here  is  not 
whether  the  bankrupt  is  bound  to  answer  a 
particular  question  that  might  criminate 
him,  but  whether  he  may  object  in  limine  to 
a  question  which  may  lead  to  others,  the 
answers  to  which  may  tend  to  criminate 
him,  on  the  ground  that  they  may  falsify 
his  last  examination. 

The  case  of  Ex  parte  Nolan  (1)  shews, 

(1)  11  Ves.  514. 


that  the  Court  formerly  could  only  interfere 
on  habeas  corpui. 

But  this  question  comes  before  your 
Honours  under  the  2  Will.  4.  c.  5Q,  s.  80, 
and  without  discussing  the  point,  whether 
the  Court  has  the  same  power  which  it  would 
have  had  if  the  case  had  come  before  them 
on  a  habeas  corpus,  we  will  confine  our 
arguments  to  the  words  of  the  statute.  Now, 
the  act  gives  the  commissioners  power  to 
examine  the  bankrupt  as  to  matters  which 
might  tend  to  criminate  him,  such  as  secret 
grants,  &c.  although  he  may  have  obtained 
his  certificate ;  the  89th  section  limits  the 
power,  as  it  speaks  of  lawful  questions. 
The  86th  section  wants  the  words  "  lawfal 
questions,"  which  were  in  the  5  Geo,  2 ;  and 
some  treatises  say,  that  the  89th  section 
taking  it  up,  leaves  it  just  as  it  was  before ; 
but  that  we  deny,  for  the  act  itself  makes 
the  112th  and  180th  sections  of  6  Geo.  4. 
c.  16,  have  regard  to  unlawful  acts,  and  if 
you  may  not  inquire  into  these,  the  act  would 
become  absurd  and  inconsistent  with  itself. 
You  may  commit  a  bankrupt,  or  refuse  to 
sign  his  certificate,  on  account  of  certaio 
acts  ;  may  you  not,  then,  ask  him  concern* 
ing  them?  In  Ex  parte  Cossens(Jt\  a 
question  was  put  to  a  bankrupt,  which  in- 
volved several  criminal  acts ;  and  the  case  is 
left  in  doubt,  whether  it  would  or  not  have 
been  lawful ;  and,  allowing  his  answers  would 
have  a  tendency  to  criminate  himself,  still 
he  is  bound  to  answer,  or  abide  the  con- 
sequences of  not  answering  inflicted  by  the 
act.  Now,  the  bankrupt  may  answer  m 
number  of  questions,  the  tendency  of  whidi 
may  not  criminate  him ;  and  none  of  these 
questions  are  put  to  the  bankrupt  with  the 
view  of  involving  the  bankrupt  in  criminal 
discovery.  Suppose  I  were  to  ask,  "  Have 
you,  since  your  bankruptcy,  received  SOL  ?" 
Yes ;  and  converted  it : — and  if  it  should 
appear  he  had  concealed  it,  if  I  should  say» 
"  Did  you,  at  the  time  of  passing  your  last 
examination,  recollect  this  V* — that  would 
have  a  tendency  to  lead  him  directly  to 
admit  a  crime. 

[His  Honour  the  Cuisf  Judob. — And 
would  not  lead  to  a  further  discovery  oi 
his  property.] 

In  Ex  parte  Kirby^S),  the  course  of  ar< 


(«)  Bock.  506. 

(3;  1  Mont  &  M'Ar.  f  12. 
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gament  adopted  by  counsel,  was,  that  the 
primary  object  of  the  questions  was  not 
the  discovery  of  property ;  which  is  not  the 
case  here.     Now,  we  are  within  the  words 
of  the  statute ;  and  the  question  is,  whether, 
on  the  part  of  the  creditors,  I  have  not  a 
right  to  press  a  question  for  the  bond  Jide 
purpose  of  getting  a  disclosure  of  his  estate 
and  efiects,  and  whether  this  can  bo  de* 
mnrred  to,  on  the  ground  of  the  tendency 
of  his  answer  to  criminate  himself.   It  does 
not  necessarily   follow,   that   the  answers 
most  criminate  him.  No  doubt  the  present 
examination  may  falsify  his  former  examin- 
ation ;  whether  it  will  or  not,  depends  on 
what  his  motives  were — on  how  it  happens 
that  fresh  discoveries  are  made — what  his 
catsMs  was ;  because  he  might  have  forgotten 

00  his  former  examination  what  he  now  may 
remember,  and  tliere  would  be  nothing 
criminal  in  that ;  so  that  though  his  answer 
DOW  may  tend  to  discover  property  not 
mentioned  by  him,  yet  it  would  not  tend 
to  criminate  him ;  unless  he  had  a  fraudulent 
ktent,  lie  will  have  committed  no  fraud.  1 
nbmit,  that,  upon  the  cases,  I  am  entitled 
to  have  an  answer  (4). 

Mr.  Russellf  for  the  bankrupt. — A  diffi- 
cilty  which  often  arises,  vis.,  the  tendency 
of  the  question,  is  here  obviated :  the  ques- 
tion itself  tells  me  the  intent  of  putting  it, 
lis.  to  criminate  the  bankrupt.     I  object  to 

1  question  avowedly  put  in  expectation  of 
eriminating.  The  Court  is  not  at  liberty  to 
presame  how  this  question  may  be  answer- 
«d ;  it  is  illegal,  and  therefore  we  object  to 
>L  I  shall  not  refer  to  all  the  cases  which 
^ve  been  so  fully  gone  into  lately,  but 

dimply  ad  vert  to  an  acknowledged  principle 
of  the  law,  which  is,  that  no  man  is  bound 
answer  a  question,  the  tendency  of  which 
rill  go  to  prove  he  has  committed  a  felony. 
language  of  the  act  on  committal  is, 
unless   he  has  some  lawful  objection  ;" 
r,  if  an  objection  to  a  question  tending 
^=«>  criminate  a  man  and  subject  him  to  an 
^i;^ictment,  ia   not   a   lawful   objection,  I 
not  know  what   is.     If   this   general 
of  law  is  to  be  got  rid  of,  it  can  only 
by   clear,  adjudicated  cases.     So    far 
^fom  there  being  any  cases  against  me,  I 

(4)  The  caies  cited  bv  the  learned  couneel  were 
HiMe  alretdy  cited  and  commented  upon  in   tbe 
€XHnt  of  the  ar^ment  in  Ez  parte  John  Heath, 
"^  cue  precediiif;  thie. 


find  that  the  last  case,  that  of  Ex  parte 
Kirhy^  (where  all  the  former  cases  were 
fully  cited  and  examined,)  is  directly  in  my 
favour ;  it  having  there  been  decided,  that 
a  bankrupt  is  not  compelled  to  answer,  if 
his  answer  would  tend  to  criminate  him. 
Now,  let  us  not  fritter  away  that  decision, 
by  saying  it  was  on  matter  of  form;  viz. 
that  the  question  was  multifarious ;  for 
the  whole  of  the  Lord  Chancellor's  decision, 
from  beginning  to  the  end,  shews  he  thought 
the  question  illegal.  And  in  Ex  parte  Cot- 
sens,  which  was  the  last  of  the  cases  before 
Lord  Eldon,  his  Lordship  dismissed  a  pe- 
tition praying  for  a  meeting  of  the  commis- 
sioners to  enforce  an  unlawful  question. 

His  Honour  Sir  George  Rose. — In  Ex 
parte  Cossens  the  question  was,  whether  a 
|)ef%on  could  be  committed  for  not  adopting, 
as  true,  a  number  of  propositions  contained 
in  a  certain  paper. 

Mr,  Russell. — I  have  gone  through  the 
Bankrupt  Act,  and  cannot  find  any  single 
sentence  which  warrants  our  excluding  the 
bankrupt  from  the  protection  of  the  law.  The 
words  of  the  act  may  be  very  well  satisfied 
without  questions,  the  replies  to  which  may 
involveme  in  guilt.  If  I  produce  a  bill,  may  I 
be  asked,  whether  a  name  thereon  is  forged 
by  me?  The  words  of  the  act  are,  that  I  must 
answer,  if  I  have  not  a  "  lawful  objection" : 
but  what  is  a  lawful  objection,  if  the  being 
rendered  liable  to  an  indictment  is  not  one? 
Is  it  to  be  contended,  that  under  the  lan- 
guage of  the  section  a  bankrupt  is  bound  to 
answer  any  question,  whether  lawful  or  un- 
lawful ?  I  trust  that  will  never  be  held.  I 
trust  it  never  will  be  put  to  a  bankrupt,  by 
a  British  Judge,  **  Have  you  committed  a 
felony  ?" 

Mr.  Ching, — The  plea  of  its  furnishing 
evidence  for  an  indictment,  is  a  libel  on  the 
Court,  who,  of  course,  would  not  allow  its 
proceedings  to  be  used  for  that  purpose. 

His  Honour  the  Chief  Judge. — If  I  con- 
sidered that  this  examination  was  merely 
used  for  the  purpose  of  criminating  the 
bankrupt,  and  not  for  that  of  procuring  a 
further  discovery  of  his  estate  and  effects, 
I  should  say  that  the  question  was  not  used 
for  legitimate  purposes,  and  consequently, 
that  the  question  was  not  a  lawful  one — not 
one  which  the  bankrupt  need  answer.  But 
my  view  of  the  way  in  which  the  question 
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was  put  is  this :  the  bankrupt  was  brought 
up  for  the  legitimate  purpose  of  procuring 
from  him  some  further  discoveries  of  his 
property,  for  the  general  benefit  of  his  cre- 
ditors. The  question  is,  certainly,  rather  a 
general  one,  and  might  have  been  reduced 
to  a  more  pointed  form  ;  but,  still,  it  was 
one  which  concerned  his  estate  and  effects  ; 
which  the  bankrupt  declines  to  answer,  on 
the  ground  that  his  answer  may  tend  to 
criminate  him;  and  then  the  point  arises, 
whether  this  is  a  lawful  objection,  and  whe- 
ther  he  is  not  bound  to  answer,  neverthe- 
less. The  bankrupt  is  brought  up  under 
the  36th  section,  of*  which  the  words  are 
quite  Ifirge  enough  to  include  the  question 
put.  The  objection  is  put  in  this  shape : 
that,  the  bankrupt  having  passed  his  last 
examination,  if  he  did  not  then  make  a  full 
disclosure,  he  will  have  been  guihy  of  fe- 
lony :  and  if  he  now  admits  that  he  did  not 
fully  disclose,  his  reply  tends  to  admit  the 
commission  of  a  felony  ;  and  consequently 
that  he  is  not  bound  to  answer.  Tliere  is 
no  doubt,  that,  by  the  general  rule  of  law,  no 
man  is  bound  to  answer  questions  tending 
to  criminate  him;  and  that,  if  a  bankrupt  is 
an  exception,  that  exception  must  be  found 
in  the  words  of  the  statute — and  I  think  it 
clearly  is ;  and  that  to  allow  the  objection 
to  prevail,  would  be  to  put  a  stop  at  once 
to  all  questions  of  this  nature,  which  the 
bankrupt  might  find  it  inconvenient  to  an- 
swer. The  act  says,  that  the  bankrupt  may 
be  examined  whether  he  has  obtained  his 
certificate  or  not ;  but  he  could  not  have  his 
certificate  till  he  had  passed  his  last  ex- 
amination ;  it  is,  therefore,  clear,  that  the 
legislature  intended  that  he  might  be 
brought  up  at  any  time  to  be  examined.  I 
am  now  called  upon  to  decide,  that  the 
bankrupt  must  either  answer  the  question 
or  submit  to  the  consequences ;  which  ac- 
cords with  the  observations  of  Lord  Eldon 
in  Ex  parte  Cossens,  Having  decided  that 
the  bankrupt  must  answer,  the  further  ex- 
amination will  go  back  to  the  commis- 
sioners. 

His  Honour  Sir  John  Cross. — I  am  of 
opinion,  that  this  question,  coupled  with  its 
avowed  object,  is  not  a  lawful  one.  The 
bankrupt  had  passed  his  last  examination 
to  the  satisfaction  of  the  commissioners ;  he 
is  after  that  summoned  before  them  again, 
and  the  question  there  put,  amounts  to  this : 


''Is  what  you  before  swore,  true?  I  giving 
you  notice,  that  my  object  is  to  shew  that 
you  have  perjured  yourself  and  committed 
felony."  If  I  had  been  the  commissioner, 
I  should  have  said,  I  will  not  allow  such  a 
question  to  be  put ;  I  do  not  sit  here  to 
assist  in  ensnaring  the  bankrupt  into  tht 
admission  of  a  felony,  and  the  commissioi 
of  perjury.  That  was  the  avowed  object* 
as  appears  by  the  proceedings;  and  we 
only  now  hear  from  counsel,  that  there 
was  some  other  object,  viz.  the  discovery 
.  of  property.  I  now  think  it  incumbent  on 
this  Court,  in  like  manner,  to  refuse  to 
allow  the  question.  Suppose,  instead  of  an 
adjournment  of  the  examination  here,  the 
bankrupt  had  been  committed  by  a  sub* 
division  court,  and  then  brought  up  here  by 
habeas  corpus^  then  this  very  question  must 
have  appeared  on  the  warrant,  by  which  he 
was  asked.  Have  you  committed  perjury  and 
felony  ? — and  must  we  not  have  discharged 
him  ?  It  has  been  said,  that  the  ground  of 
the  judgment  in  Kirby's  case,  was  the  mul- 
tifariousness of  the  question ;  I  never  un- 
derstood such  to  be  the  fact:  but  even  if  it 
were,  this  is  much  more  multifarious,  it 
being,  "  Look  at  that  book,  and  tell  me  whe- 
ther all  the  statements  therein  are  correct.** 
It  appeals  to  roe,  that  there  is  another  ob- 
jection to  this  question,  viz.  he  has  already 
given  one  answer  on  the  point,  and  ought 
not  to  be  called  upon  to  give  a  second  ;  my 
impression  therefore  is,  that  the  avowed 
object  of  this  question  was  not  a  legitimate 
one,  and  therefore  not  a  legal  one ;  and  ray 
opinion  rests  entirely  on  that  ground ;  for, 
if  the  parties  were  to  put  the  question  in 
a  different  shape  and  with  a  legitimate 
object,  I  do  not  say  how  I  should  act.  As 
it  stands,  I  think  the  question  one  which  the 
party  had  a  right  to  demur  to. 

His  Honour  Sir  George  Rose. — There 
appears  some  little  difference  of  opinion  be- 
tween the  Court ;  but  it  is  more  apparent 
than  real.  If  I  had  conceived  that  the 
question  were  put  solely  with  the  vindictive 
purpose  which  appears  on  the  proceedings, 
I  would  not  have  entertained  it  for  a  mo- 
ment ;  if  it  had  been  put  with  any  other 
view  than  that  of  discovering  property,  it 
would  be  an  improper  question  ;  but  even 
if  the  question  were  put  with  an  improper 
motive,  yet  the  Court  could  interpose,  and 
prevent  any  improper  use  being  made  of  the 
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cxAiniiiatioD,  bj  nieaiis  of  its  authority  over 
the  proceedings. 

The  question  here  is,  whether,  looking  at 
the  words  of  the  statute,  tlie  demurrer  is 
good.     There  is  no  doubt  as  to  that  general 
principle  of  law,  that  no  man  can  be  called 
on  to  criminate  himself;  but  between  that 
principle  and  bankrupt's,  there  intervenes  a 
statute,  which  expressly  authorizes  all  man- 
ner of  questions  to  be  put,  and  gives  to  the 
bankrupt  himself  several   valuable    privi- 
leges. 

Lord  Eldon,  cautious  in  all  cases,  was 
doubly  so  where  the  liberty  of  the  subject 
WM  concerned ;  yet,  he  says,  that  the  bank- 
mpt  refuses  to  answer  at  his  peril.  I  am 
of  opinion,  that  the  commissioner,  seeing 
that  the  question  was  directed  to  the  dis- 
covery of  property — for  that  is  a  term  in 
the  proposition — ought  to  have  pressed  the 
qsettion. 

Here  I  might  stop, — but  I  wish  to  add  a 
km  words,  particularly  addressed  to  bank- 
rupts themselves  :  if  a  bankrupt  finds  that 
be  has  made  any  mistakes,  without  frau- 
dulent intent,  he  should  embrace  such  an 
opportunity  as  this,  to  set  all    to   rights 
again ;  and  should  not  endeavour  to  shelter 
lumself  under  any  technical  objection.     If, 
on  the  other  hand,  he  feels  he  has  been  dis- 
konest,  and  fears  an  indictment — and  his 
refusal  gives  room  for  the  supposition — then 
he  might  be  right  in  refusing  to  answer,  and 
tike  the  consequences  ;  but  he  should  bear 
in  mind,  that,  from  that  moment,  a  bank- 
rupt who  had  not  obtained  his  certificate, 
will  lose  all  chance  of  obtaining  it,  and  all 
other  benefit  under  the  commission. 

Demurrer  of  the  bankrupt 
overruled,  and  examination 
referred  back  to  the  com^ 
mistioner. 


1833.     ■>   p 
«l     L  I    r  Ex  parte  carter  amo  others. 

Practice. — Auxiliary  fiat. 

This  was  an  application,  that  an  auxiliary 
fiat  might  issue,  for  the  purpose  of  exa- 
mining witnesses  in  London  before  a  Lon- 
don commissioner,  as  to  disputed  debts 
tnider  a  fiat  itsned  at  Portsea. 


Mr.  MoniagUf  for  the  petitioners. 

His  Honour  Sir  Georob  Rose. — There 
can  be  no  difBculty,  provided  the  word  fiat 
is  construed  as  meaning  commission.  You 
may  take  the  order,  on  giving  notice  to  the 
petitioning  creditor  ;  and  this  is  not  to  in- 
terfere with  the  prosecution  of  the  original 
fiat,  or  any  order  issued  by  the  country 
commissioners  for  the  examination  of  wit- 
nesses. 


1833.  7      jr, 

M        II      C  P^^f^  HEHIR  re  HEHIR. 

Supersedeas, 

A  commission  issued  against  a  minor  will 
be  superseded ;  but  a  slronfr  case  of  hard' 
ship  must  be  made  out^  to  induce  the  Court  to 
assign  the  bond. 

This  was  a  petition  to  supersede  a  com- 
mission issued  against  the  bankrupt,  who 
was  a  minor  at  the  time  it  issued. 

Mr,  Swanslon,  for  the  petitioner,  ob- 
served, that  as  the  commission  had  been 
sued  out  against  a  minor,  by  a  person  who 
was  acquainted  with  the  fact,  the  Court 
would,  he  trusted,  assign  the  bond,  especi- 
ally as  the  |)etitioning  creditor  had  seized 
property  of  the  minor,  to  the  amount  of  up- 
wards of  49/. 

His  Honour  Sir  George  Rose  consi- 
dered that  a  very  strong  case  should  be 
made  out,  to  induce  the  Court  to  assign  the 
bond  ;  besides,  the  party,  by  his  remedy  at 
law,  might  get  more  than  the  penalty. 

Afr,  Swanslon  considered  that  it  would 
be  better  to  press  the  Court  for  the  assign- 
ment, as  the  parties  had  dealt  with  him  as 
a  minor,  and  afterwards  had  him  in  gaol 
for  nine  months,  on  an  action,  which  action 
and  commission  were  going  on  at  the  same 
time. 

Mr,  Manself  for  the  petitioning  creditors, 
observed,  that,  the  bankrupt  being  a  minor 
at  the  time,  it  would  be  better  to  let  the 
supersedeas  go,  in  order  to  save  further  ex- 
pense; that,  the  petitioner  having  acted 
under  the  advice  of  two  eminent  solicitors, 
would  prove  that  they  had  not  acted  with 
any  fraud  or  malice. 
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His  Honour  the  Chief  Judos. — It  is 

quite  clear,  that  this  commission  must  be 
superseded,  as  it  ought  never  to  have  been 
issued  against  a  minor ;  but  without  assign- 
ing the  bond,  inasmuch  as  the  Court  does 
not  think  a  sufficient  case  has  been  shewn 
to  induce  them  to  do  so  ;  and  the  petitioner 
will,  if  he  has  been  injured,  have  his  action 
at  law. 

His  Honour  Sir  J.  Cross. — The  only 
question  is — was  this  commission  sued  out 
fraudulently  or  maliciously  ?  Now,  what  I 
understand  by  maliciously,  is  rashly  or  wan- 
tonly, knowing  it  could  not  be  sustained. 
Now  the  law  says,  a  minor  cannot  contract 
for  anything  but  necessaries ;  it  is  clear, 
therefore,  he  could  not  trade ;  the  petition- 
ing creditor  must,  therefore,  have  trusted 
him  on  the  supposition,  that  if  he  became 
embarrassed,  some  one  would  step  forward 
and  discharge  the  obligations.  He  has  ar- 
rested him,  and  under  this  commission  he 
has  seized  his  property  to  the  amount  of 
49/.,  and  has  not  restored  the  goods  or  the 
money.  Now,  I  must  confess,  this  looks 
very  like  malice ;  and,  if  I  had  not  heard 
the  opinion  expressed  by  His  Honour 
the  Chief  Judge,  I  should  have  thought 
it  my  duty  to  have  ordered  the  commission 
to  be  superseded,  and  have  ordered  the 
respondent  to  pay  back  the  49/.,  he  (the 
bankrupt)  undertaking  not  to  bring  any 
action. 

His  Honour  Sir  G.  Rose. — This  com- 
mission must  be  superseded,  and  the  costs 
must  follow  the  general  rule.  As  to  the 
assignment  of  the  bond,  we  think  it  will  be 
better  to  leave  the  petitioner  to  his  remedy 
at  law. 

Costs  by  the  petitioning  creditor. 


1833.      } 
Mar.  7.     I    wake  r^  booth. 

Costs — Practice, 

The  solicitor  or  agent  who  files  an  affida^ 
vitf  is  the  party  responsible  for  the  costs  of 
irrelevant  or  impertinent  matter, 

Mr.  Montagu  moved,  that  a  London  8o» 
licitor,  the  agent  to  a  country  solicitor, 
and  who  had  placed  an  affidavit  on  the 
files  of  the  court,  which  had  been  referred 


for  impertinence,  be  made  to  pay  the  costs 
— Ex  parte  Simpson  ( I ). 

Mr.  Parker  hoped,  as  the  affidavit  had 
been  drawn  by  the  deponent  himself,  and 
the  solicitor's  clerk  had  gone  with  him  to 
the  officei  without  its  ever  having  been  seen 

by  Mr. ,  who  was  only  the  town  agent, 

that  the  Court  would  not  visit  him  with 
costs.  In  Ex  parte  Simpson  it  was  an 
application  against  the  solicitor  himself. 

This  will  be  extending  a  rule  of  this 
kind  farther  than  it  has  ever  been  before ; 
the  next  step  will  be  to  fix  the  solicitor's 
clerk,  who  accompanies  the  deponent  to 
the  office,  to  pay  the  costs ;  at  any  rate, 
the  Court  would  only  visit  the  town  agent 
with  costs  as  between  party  and  party. 

By  the  Court. — We  can  only  look  to 
the  solicitor  who  placed  the  affidavit  upon 
the  file.  The  Courts  have  decided,  that 
the  solicitor's  clerk  is  not  liable,  or  the 
person  who  swears  it ;  and  as,  by  your  own 
shewing,  the  solicitor  in  the  country  did  not 
draw  and  file  the  affidavit,  we  roust  hold 
his  agent  liable  who  placed  it  on  the  file. 

Costs  against  the  town  agent  as  between 
solicitor  and  client. 

[See  Ex  parte  Kirby  and  Nias,  1  Mont. 
68.] 


rl^^tfi  i  Exparte 


SH  ARMAN  re  SBARMAN. 


Mar.  16. ) 

Wtien  a  docket  has  been  struck  by  an  tm- 
certificated  bankrupt^  the  Court  will  order 
the  fiat  to  be  superseded^  if  his  assignees 
claim  the  debt  and  refuse  to  adopt  the  com'" 
niission. 

In  this  case  it  appeared  that  RobbinSy 
the  petitioning  creditor,  was  himself  an  un- 
certificated bankrupt. 

Mr.  RichardXf  for  the  petitioner. 

Mr.  Keene,  for  the  assignees;  and 

Mr.  fVhitmarshJun.j  for  the  assignees  of 
Robbins,  who,  on  being  applied  to  by  the 
Court,  claimed  the  debt,  but  refused  to 
adopt  the  commission. 

(I)  15  Vet.  476. 
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Pimi  superseded^  and  the  costs  of  all 
parties  to  be  paid  out  of  Robbins's  estate ; 
and,  in  case  of  deficiency,  to  be  personal  as 
against  Robbins. 


iog  this  money;  and  supposing  such  an 
arrangement,  which  is  denied,  it  was  a  fraud 
against  the  creditors.  He  ought  to  refund, 
with  costs. 


183S«     ) 
Nov   19    i  ^*  parte  walsh  re  cannings. 

Receiver — Solicitor — Set-off. 


183S.     \ 
Mar.  19.3 


Ex  parte  painter  and  others 

re  ASSERETI. 


A  soGeiior  who  gets  money  into  his  pos^ 
sesskm  in  character  of  a  receiver^  is  not  en* 
titled  to  retain  it  as  a  set-off  to  a  sum,owed 
to  him  on  a  prieate  account  between  him  and 
the  assignee* 

Mr,  BichneTt  for  the  petitioner. — This 
was  the  petition  of  Walsh,  an  assignee  of 
die  bankrupt's  estate,  to  compel  a  solicitor, 
s  Mr.  Mackay,  to  pay  back  1 44/.,  which 
be  had  received  in  his  character  of  receiver 
to  the  bankrupt's  estate. 
On  the  part  of  the  respondent, — 
Mr,  Beihell  contended,  that  the  money 
was  in  the  eye  of  the  law  in  the  pocket  of 
Mr.  Walsh  ;  that  Mr.  Mackay  had  been 
tothorized  by  Walsh  to  set  off  that  sum 
against  a  private  account  existing  between 
them ;  therefore,  as  Walsh,  the  assignee, 
hsd  applied  the  money  in  payment  of  his 
own  debt,  the  money  must  on  this  appH- 
catioD  be  considered  as  being  in  the  pocket 
of  Walsh  himself,  and  that  he  is  the  debtor, 
and  Mackay  not  liable  to  pay  the  money 
oponWalsh  8  application;  though  he  could, 
00  the  application  of  a  creditor,  come  to 
this  Court  to  disaffirm  the  transaction.  It 
nugfat  be  difierent  if  this  had  been  the  ap- 
plioition  of  a  creditor;  but  as  Mr.  Walsh 
was  a  solvent  man,  and  could  well  afford 
to  pay  the  money  to  the  estate,  and  the 
creditors  would  not  lose  it,  the  Court 
would  not  interfere  between  Mr.  Walsh 
and  Mr.  Mackay. 

His  Honour  the  Chief  Juooe. — It  must 
be  either  actual  payment,  or  such  a  settled 
account  as  would  be  tantamount  to  pay- 

BKOt. 

His  Honour  Sir  G.  Rose. — We  cannot 
thas  interfere  between  the  solicitor  and 
tbe  assignees. 

His  Honour  Sir  J.  Cross. — There  is  no 
pretence  whateTer  for  the  solicitor  retain- 


In  the  case  of  the  bankruptcy  of  a  trustee^ 
the  Court  will  order  him  to  execute  any  con' 
veyance^  without  compelling  his  assignees  to 
join. 

This  was  an  application  from  th<>  re- 
maining trustees  in  a  deed  for  the  benefit 
of  creditors,  to  compel  the  bankrupt  (one 
of  their  co-trustees)  and  his  assignees  to 
join  in  the  conveyance  under  the  79th  sec- 
tion  of  6  Geo.  4.  c.  1 6. 

Afr,  RichardXf  for  the  petitioners. 

Mr,  Twisst  for  the  assignees,  only  ob- 
jected to  their  being  made  parties  to  any 
deed,  as  he  considered  the  trust  estate  had 
never  vested  in  them,  and  they  were  not 
willing  by  any  act  of  theirs  to  adopt  it. 

The  Court  considered  the  words  in  the 
act  referring  to  the  assignees  superfluous, 
and  ordered  the  bankrupt  to  execute  any 
conveyance  that  might  be  requisite ;  and 
the  costs  of  the  assignees  to  be  paid  by  the 
petitioners  out  of  the  trust  estate. 


1833.      )  J. 
Fl    22     I  ^x  parte  BEST  LEY  re  BEVThEY, 

Costs — Undertaking  by  solicitor,  as  to 
payment  of  costs  by  his  client. 

The  following  is  a  personal  undertaking 
by  the  solicitor :  **  On  behalf  of  P,  I  do  hereby 
give  you  notice  that  that  commission  is  super- 
seded, <^c.,  and  on  such  behalf  as  aforesaid,  I 
give  you  further  notice,  that  I  am  ready,  and 
hereby  offer  to  allow  and  pay  the  costs  of,"  <^c. 

Mr.  Montagu  and  Mr.  Richards. — This 
is  a  petition  praying  that  Mr.  Fisher,  a  soli- 
citor, may  be  ordered  to  pay  the  petitioner 
certain  costs,  for  which  Mr.  Fisher  has  ren- 
dered himself  liable  under  the  following 
circumstances: — two  petitions  were  pre- 
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rights  himaeir;  he  sues  here  on  behalf  of 
Bart,  who  has  already  proved  the  debt, 
therefore  the  petitioner   cannot   proceed 
here  for  such  a  debt. 
Mr»  Montagu  was  not  called  on  to  reply. 

His  Honour  the   Chief  Judob.  —  At 
the  time    when    this    undertaking    was 
written,  Bentley  could  have  gone  before 
the  Lord  Chancellor ;  and,  as  the  petition 
Wis  aheady  superseded,  might  have  de- 
maoded  his  costs  up  to  that  period,  to  which 
be  would  have  been  entitled  ;  and  an  at- 
tiebment  would  have  issued  if  they  had 
not  been  paid.  Instead  of  that,  he  procures 
this  undertaking ;  what  was  the  meaning 
of  tiie  party  who  gives  it?     It  was,  first, 
oodertaking  himself  to  pay ;  and  secondly, 
that  his  client  should  pay.     If  a  solicitor 
intends  to  bind  his  client  only,  and  not  to 
become  personally  responsible,  the  expres- 
sions which  he  would  make  use  of  are  very 
diflferent  from  those  now  before  the  Court; 
ffaey  would  be,  "  I  give  you  notice  that  Mr. 
Palmer  is  ready  to  pay,"  and  not  '*  I  give  you 
notice  that  lam  ready  to  pay."  The  construc- 
tion CO  be  put  upon  this  notice  is,  that  Mr. 
Fisher  has  entered  into  an  undertaking  for 
faimself,  as  well  as  for  his  client. 

His  Honour  Sie  John  Cross. — In  tliis 
case  Mr.  Fisher  says,  **  I  am  ready,  and 
hereby  offer  to  pay  ;"  and  to  exempt  him 
from  liability,  we  should  be  compelled  to 
read  the  words  *'  I  am  ready,"  as  "  he  is 
ready."  It  appears  to  me  that  the  expres* 
siiMi  *'  I  ann  ready"  meant,  I  have  the  money 
in  my  pocket, or  in  my  power  at  this  time; 
and  I  am  now  ready  to  pay  it  over  to  you. 

His  Honour  Sir  George  Rose. — I'his 
letter  is  quite  distinct  in  form  from  the 
oommon  notices  to  stay  proceedings.  Fisher 
was  the  solicitor  to  Palmer,  in  suing  out  a 
ooaimission  which  Bentley  petitioned  to 
aopersede ;  and  it  appears  that  the  commis- 
sion broke  down,  and  Palmer  wished  to 
stay  all  proceedings  with  as  little  expense 
as  possible. 

Sach  being  the  state  of  things  when 
Fisher  gsve  this  undertaking,  he  either  had 
received  the  money  from  his  client,  and  had 
it  in  his  pocket,  or,  as  the  act  of  bankruptcy 
had  broken  down,  thought  himself  in  honour 
bonnd  to  pay  the  costs,  which  many  soli- 
citors do.  1  he  words  are,  "  I  am  ready." 
and  Bentley  must  have  conceived  that  by 
Ni:w  Series,  II.— Baskr, 


those  words  he  secured  the  reponsibility  of 
Fisher  himself,  and  therefore  waived  his 
right  to  proceed  against  Palmer  for  his 
costs,  and  to  obtain  an  attachment  if  they 
were  unpaid.  The  whole  effect  of  Burt 
having  proved  under  the  commission  against 
Palmer,  is,  that  if  he  stands  on  his  proof 
against  Palmer's  estate,  he  must  make  over 
to  the  assignees  of  Palmer  all  the  benefit  of 
his  rights  against  Fisher,  which  he  will  ob- 
tain through  this  petition. 

Ordered  as  praf/cd. 


1833. 


F   I      11       (/^J^  P^^^C    UYERS  AND  OTHERS, 

15  &  18.'   S      '"  '^  ""^'" "" 


in  re  henry  sudell. 


Contingen  t  Debt — Guar  antic. 

A  debt  on  a  guarant'w,  under  which  the 
l>ankrupt  did  not  iK'come  liable  for  a  loss,  till 
ajter  the  bankruptcy,  is  proreable  under  the 
fiat,  after  default  shall  have  hapiyened.  (Hut 
see  Ex  jHtrtc  Thompsonf  ante,p,  5,  which 
seems  contra,) 

Ihis  was  a  petition  to  prove  a  debt  of 
G,  1 6 1  /.,  under  the  followinjjf  circumstances  : 

Henry  Suilell,  the  bankrupt,  had  given 
the  petitioners,  Messrs.  Myers,  Ewart  & 
Co.,  the  following  guarantie  : — 
*•  Messrs.  Myers,  Ewart  &  Co. 

"  8th  November,  1 823. 

"  Gentlemen, — In  consideration  oC  your 
allowing  Messrs,  William  Lyne  and  Thomas 
Sudell  to  draw  upon  you  to  the  extent  of 
12,000/.,  and  your  accepting  throe  drafts 
accordingly,  but  so  as  for  them  not  to  have 
more  than  that  sum  running  upon  you  at 
one  period,  I  hereby  guarantee  to  you  th!  t 
amount^  it  being  distinctly  understood  that 
payment  of  these  drafts  is  to  be  provided 
for,  either  by  myself  or  Messrs,  Lijne  and 
Thomat  Sudell,  \n  direct  discountable  bills, 
fourteen  days  at  the  least  before  they  fall 
due ;  and  1  also  guarantee  the  due  pay-* 
mcnt  of  all  remittances  made  to  yon  by 
Messrs.  William  Lyne  and  Thomas  Snd<*l|. 
"(Signed)  Henry  Sudell." 

The  petitioners,  depending  upon  this 
guarantie,  accepted  several  bills  drawn 
by  Messrs.  W.  Lyne  and  T.  Sudell,  the 
greater  part  of  which  were  duly  paid  ; 
some   of  them,  however,   amounting    to 
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6,1617.,  were  not  due  when  the  fiat  issued, 
but  fell  due  subsequently,  and  were  paid 
by  petitioners.  Proof  was  tendered  under 
the  fiat  before  these  bills  became  due,  and 
rejected. 

The  petition  prayed  to  prove  under  ibe 
guarantie  for  this  sum  of  6,161/. 

Mr,  K'mdersleyy  for  the  petitioner. — 
The  question  in  this  case  is,  whether, 
under  the  guarantie,  Henry  Sudell  had 
contracted  any  debt  payable  on  a  contin- 
gency, so  as  to  be  proveable  under  the 
6  Geo.  4.  c.  16.  s.  56,  which  enacts,  "  that 
if  any  bankrupt  shall,  before  the  issuing 
of  the  commission,  have  contracted  any 
debt  payable  upon  a  contingency,  which 
shall  not  have  happened  before  the  issuing 
of  such  commission,  the  person  with  whom 
such  debt  has  been  contracted,  may,  if  he 
think  fit,  apply  to  the  commissioners  to  set 
a  value  upon  such  debt ;  or  if  such  value 
shall  not  be  so  ascertained  before  the  con- 
tingency shall  have  happened,  then  such 
person  may,  af^er  such  contingency  shall 
have  happened,  prove  in  respect  of  such 
debt." 

Before  this  act  passed,  a  debt  on  a  gua- 
rantie was  not  proveable,  unless  it  had 
become  absolute  before  the  bankruptcy : 
this  was  not  on  account  of  the  nature  of 
the  debt,  but  on  account  of  the  contingency 
— Ex  'parte  Adney{\\  Ex  parte  Minett{%\ 
Ex  parte  McMillan  (3).  But  then  comes 
the  56th  section,  which  is  the  last  of  a 
string  of  clauses,  by  which  all  kinds  of 
obligations  for  payment  of  money  are 
enabled  to  be  made  the  subject  of  proofs, 
though  the  sum  to  be  paid,  or  indeed  whe- 
ther payable  or  not,  is  not  ascertained  at 
the  time  of  the  act  of  bankruptcy  ;  and 
the  56th  section,  by  permitting  contingent 
debts  to  be  proved,  removes  the  only  ob- 
jection which  existed. 

[His  Honour  Sir  J.  Cross. — The  sec- 
tion relates  to  dehts^  and  a  value  is  to  be 
put  on  them  ;  this  is  a  guarantie  to  make 
up  deficiencies ;  is  there  any  dehl^  or  can 
it  be  valued  before  the  deficiencies  are  as- 
certained ?] 

In  the  present  instance  the  contingency 
has  happened,  the  deficiency  is  ascertained. 


and  the  application  is  to  prove  under  the 
second  branch  of  the  clause. 

The  case  of  Ex  parte  Tindall{4)  is  a 
decision  in  my  favour,  it  being  there  de- 
cided, that  there  was  no  necessity  that 
there  should  be  what  is  technically  deno-  • 
minated  a  debt^  and  the  only  difficulty  ap- 
pears to  have  been,  whether  it  was  capable 
of  valuation  at  the  time  of  the  bankruptcy  ? 
But  however  that  might  be,  the  contin- 
gency having  happened  before  the  proof, 
it  was  allowed. 

[His  Honour  the  Chief  Judge. — In  that 
case,  there  was  a  covenant  to  pay  a  certain 
sum  within  twelve  months  after  the  death 
of  a  person ;  so  that  the  amount  of  the 
debt  or  liability  was  certain,  and  all  that 
remained  to  be  ascertained  was  the  time  of 
its  payment.] 

In  the  present  case,  it  is  true  that  the 
contingency  did  not  happen  till  some  time 
after  the  fiat  had  issued ;  but  suppose  it 
had  occurred  the  very  day  after,  upon  what 
principle  of  equity  or  justice  can  the  cre- 
ditor lose  his  right  to  a  dividend,  and  the 
bankrupt  be  deprived  of  the  benefit  of  his 
certificate  ? 

Mr.  Montagu,  and  Mr.  G,  Richards^  for 
the  respondents. — To  enable  the  petitioners 
to  prove  under  the  56th  clause,  there  must 
be,  first,  a  debt ;  secondly,  one  capable  of 
valuation  when  the  fiat  issued. 

First — There  is  no  debt.     The  test  of 
this  is,  whether  an  action  of  debt  or  of 
indebitatus    assumpsit    could    have    been 
maintained  on  this  guarantie  at  the  time 
of  the  bankruptcy.     Ex  parte  Tindall  is 
not  in  favour  of  the  petitioners,  becauset  ^ 
there,  an  action  of  debt  might  have  been.^ 
brought;  the  Chief  Judge  saying, "  a  cove*^-.^ 
nant  to  pay  a  sum  of  money  constitutes  ai^ 
debt,  and  an  action  of  debt  may  be  main^.^, 
tained  upon  it." 

If  a  verdict  be  given  before  the  bank.^^ 
ruptcy,  but  the  judgment  not  signed  tif^^ 
afterwards,  the  costs  cannot  be  proved* 
Eire  v.  Moreau  (5). 

In  Attwood  v.  Partridge  (6),  the  bankJ. 
rupt  covenanted  that  A.  B.  should 
the  premiums  on  a  policy  of  assurane^j 
and  after  the  commission  had  issued. 


(J)  Cowp.  4df. 

(2)  14  Ve».  189. 

(3)  Buck,  287. 


(4)  Mont.  46?. 

(5)  4  Uing.  58. 

(6)  IbiU.  t09. 


COURT  OF  BANKRUPTCY :  18SS. 


43 


premiums  became  due  and  were  unpaid, 
whereupon  an  action  was  brought  against 
bim,  and  it  was  held  that  his  certificate 
was  no  bar,  because  his  liability  was  not  a 
contingent  debt«  proveable  under  the  56th 
section.  In  YaUap  v.  Ebers{7\  Mr.  Ebers 
agreed  to  pay  balances,  which  A.  owed  to 
certain  bankers  on  acceptances ;    Ebers, 
however,  did  not  take  up  the  bills,  but  gave 
to  A.  another  undertaking — viz.  to  deliver 
ap  to  A.  his  acceptance  within  one  month, 
or  give  him  a  bond  of  indemnity  ;  but  he 
did  neither.     The  banker  sued    A,   and 
pending  a  rule  for  a  new  trial,  Ebers  be- 
came bankrupt,  and  it  was  held  that  his 
certificate  was  no  bar ;  the  Court  saying, 
"Section  56  applies  only  where  the  bank- 
rapt  becomes  liable  on  a  contingency,  where, 
on  the  occurrence  of  particular  circum- 
stances, which  are  uncertain,  responsibility 
atuches  to  him.     But  here,  the  liability  of 
the  plaintiff  to  pay  the  defendant,  attached 
immediately  on  the  plaintiff  taking  the  bill 
op,  and  before  that  time  the  defendant  had 
not  contracted  any  debt  with  the  plaintiff, 
payable  upon  a  contingency  according  to 
this  section  of  the  statute."     In  Boorman 
V.  Nash(fi\  a   trader    contracted   for  a 
quantity  of  oil,  to  be  delivered  in  February 
ttid  March,  at  a  certain  price  ;  in  January 
ht  became  a  bankrupt,  and  obtained  his 
certificate — held  not  a  bar  to  an  action  for 
damages,  &c.  for   non-fulfilment  of  the 
contract ;  Lord  Tenterden  declaring,  that 
the  plaintiff  could  not  have  proved,  at  the 
^  me  the  commission  issued,  as  it  was  uncer- 
tain, not  only  what   was  the   amount  of 
«Qamage,  but  whether  any  damage  would 
^>e  sustained.     It  was,  however,  decided 
^ly  Ez  parte  Thompson  (9),  that  there  must 
a  debt  actually  contracted  at  the  issuing 
f  the  commission,  though  the  payment 
ight  depend  upon  a  subsequent  contin- 
:    in   that  case   the  bankrupt   was 
rety  for  the  grantor  of  an  annuity,  who 
aving  made  default,  the  grantee  applied 
prove  for  the  arrears  which  had  accrued 
s'mce  the  bankruptcy,  but  his  petition  was 
^iismissed,  on  the  ground  that  there  was  no 
<ieU  capaHe  of  valuation  at  the  time  the 
^SKBtuion  issued f  which  is  precisely  the 
now  before  the  Court. 

17)  1  B. &  Ad.  698  i  1.  c.  9  Law  Journ.  K.B.  10.5. 
i&)  9  B.  &  C.  145 ;  t.  c  7  Law  Journ.  K.B.  150. 
l^)  Ante,  5;  ■•  c.  Moat  46t ;  2  D.  &  C.  136. 


In  order,  therefore,  to  render  this  de- 
mand proveable  under  the  56th  section,  we 
must  construe  the  words  *'  contracted  a 
debt,"  to  mean  '*  contracted  a  liability," 
which  would  be  against  all  rules  for  con- 
struction of  statutes.  A  guarantie  does 
not  create  a  debt,  but  merely  a  liability, 
under  which,  damages  only  can  be  re- 
covered ;  it  is  not  a  debt  payable  on  a  con- 
tingency, but  depends  on  a  contingency 
whether  it  ever  will  be  a  debt. 

Secondly — It  was  not  capable  of  valua- 
tion at  the  time  of  the  bankruptcy.  In 
such  cases  as  Ex  parte  Tindall,  where  the 
contingency  was  tlie  death  of  an  individual, 
it  was  capable  of  valuation  by  an  actuary, 
according  to  certain  ascertained  rules ;  but 
in  Ex  parte  Davis  {10),  where  the  contin- 
gency depended  on  whether  or  not  a  hus- 
band and  wife  should  be  separated,  and 
whether  or  not  a  widow  would  marry  again, 
it  was  held  incapable  of  valuation,  and, 
therefore,  could  not  be  proved ;  the  Court 
sayin<T,  **  It  is  our  clear  opinion,  that  the 
statute  contemplated  only  such  contingen- 
cies as  arc  capable  of  valuation." 

The  mischief  and  inconvenience  would 
be  very  great,  if  proof  were  admitted  in 
such  cases  as  the  present.  If  the  holder 
of  a  bill,  not  due  at  the  time  of  the  bank- 
ruptcy of  one  who  guarantees  to  pay  if  the 
acceptor,  &c.  do  not,  is  allowed  to  prove, 
he  miglu  receive  a  dividend,  and  afterwards 
the  acceptor,  &c.  might  pay  every  farthing. 
Moreover,  in  order  to  calculate  the  chance 
of  the  acceptor,  &c.  paying,  the  commis- 
sioners might  summon  tiie  acceptor  before 
them,  and  go  into  a  complete  investigation 
of  his  affairs,  to  enable  them  to  ascertain 
the  chances  of  his  paying. 

[His  Honour  Sir  George  Rose. — In 
such  case,  the  dividend  wouhl  be  reserved 
till  it  was  ascertained  whether  the  acceptor, 
&c.  would  pay  or  not.] 

We  submit,  therefore,  that  this  being  not 
a  debt,  nor  capable  of  valuation  when  the 
fiat  issued,  cannot  now  be  proved. 

Feb.  15. — Mr,  Kinder sley,  in  reply. — It 
is  not  necessary  that  I  should  contend  that 
this  is  a  "  debt,"  within  the  strict  technical 
meaning  of  that  word ;  it  is  sufHcient  for 
me,  that  this  is  such  a  liability  as  must  have 

(10)  Mont.  297. 
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been  in  llie  contemplation  of  the  legislature, 
when  making  use  of  the  expression  "  con- 
tracted a  debt  payable  on  a  contingency." 

The  intention  of  the  legislature  was,  on 
tlie  one  hand,  to  enable  the  creditor  to  share 
the  dividend,  and  on  the  other  hand,  to  re« 
lease  the  bankrupt  from  all  his  liabilities;  as 
it  would  be  going  very  far  to  contend,  that 
where,  as  in  this  case,  the  amount  of  the 
liability  is  ascertained,  still  the  creditor 
cannot  prove,  and  the  bankrupt  is  to  remain 
liable,  though  deprived  of  every  farthing  of 
his  property. 

It  is  clear  that  the  56th  section  was  in- 
tended to  provide  for  all  other  liabilities, 
than  those  mentioned  in  sections  51,  5^,  53, 
54,  and  55, 

Cur.  adv,  vuli, 

Feb.  18. — His  Honour  the  Chief  Judge. 
— In  this  case  the  petitioners,  Messrs.  Myers, 
Taylor  and  Ewart,  claim  to  prove  against  the 
estate  of  the  bankrupt,  Henry  Sudell,  for 
the  sum  of  6,161/.,  which  the  petition  states 
to  be  a  debt  arising  from  monies  lent  and 
advanced  by  the  petitioners  to  Messrs.  Lyne 
and  Thomas  Sudell,  under  the  guarantie  of 
the  bankrupt,  on  the  faith  of  wliich  the  pe« 
titioners  honoured  several  bills  drawn  by 
Lyne  and  Thomas  Sudell,  most  of  which 
were  satisfied,  except  certain  ones  to  the 
amount  of  6,161/.,  for  which  sum  the  peti- 
tioners tendered  a  proof  under  the  bank- 
ruptcy of  Henry  Sudell,  which  proof  was 
rejected,  on  the  ground  that  the  bankrupt 
had  not  contracted  any  debt  before  the  fiat 
issued  ;  and  that  to  entitle  parties  to  prove, 
there  must  have  been  an  actual  debt,  and 
not  merely  a  liabilily.  In  this  case,  though 
the  bills  were  not  due  when  the  fiat  issued, 
yet  they  were  when  the  proof  was  tendered, 
so  that  the  contingency  on  which  the  bank- 
rupt was  to  become  liable,  had  happened 
when  the  proof  was  tendered.  But  it  is 
contended,  that  this  transaction  cannot  be 
brought  under  the  second  branch  of  the 
56th  section,  which  enacts,  "  That  if  the 
value  shall  not  be  ascertained  before  the 
contingency  shall  have  happened,  then  the 
person  with  whom  the  debt  is  contracted, 
may,  after  such  contingency  shall  have  hap- 
pened, prove  in  respect  of  such  debt,"  &c. 
because,  at  the  time  of  the  bankruptcy,  it 
could  not  have  been  brought  within  the  first 
branch  of  the  section,  it  not  being  at  that 


time  capable  of  valuation.     This  argum* 
does  not  appear  to  me  a  sound  one;  an>< 
am  of  opinion,  that  the  second  branch  of 
section  has  reference  to  the  same  conti 
as  the  first  branch. 

Under  the  repealed  act,  7  Geo.  1,  (i 
ing  bills  proveable,  though  not  due 
the  commission  issued,)  this  liability 
not  have  been   proved.     But   there  r 
variation  between  the  words  of  that 
and  the  51st  section  of  the  present 
which,  it  might  be  argued,  is  sufficier- 
enable  such  bills  to  be  proved  now 
section  51.    But  it  is  not  necessary  to 
aider   that   question   here,  because 
clearly  of  opinion  that  the  sum  of  6,     .^J(; 
is  proveable  under  the  second  bran^i^viA 
section  56 1  the  contingency   having         iU^ 
pened.     In  Ex  parte  Lewis  {1 1\  A     .,  ^ 
vanced  B.  2,000/.,  to  be  repaid  €m^c^^rtMim 
day,  and  secured  by  the  bond  of  C,  y^rith  m 
condition  that  if  B.  made  default,  C.  aliould 
pay  within  one  week.     C.  became  iMink* 
rupt,  and  afker  the  bankruptcy  B.  mm^ 
default ;  but  it  was  held,  that  the  debl  i^ 
nevertheless  proveable  against  the  estate 
C.     In   that  case  Ex  parte  Grundy 
referred  to  ;  but  the  point  decided  in 
parte  Leivit  was  not  raised  in  Ex 
Grundff,  the  counsel  probably  conceiving 
too  clear  to  admit  of  argument.  The  who.' 
question  in  Ex  parte  Grundy  seems  to  ht\ 
been,  whether  the  commissioners  could 
a  value  before  the  contingency  happened 
the  Lord  Chancellor  saying,  "The  coi 
missioners  are  not  required,  nor  is  it  necei 
sary  for  them,  to  set  a  value  upon  a 
tingency  which  has  happened."     Lookini'^ 
into  the  statute  itself,  it  becomes  obvioiflf^ 
from  the  nature  of  the  clauses  immediate!;^' 
preceding  the  one  now  in  question,  that 
was  not  the  intention  of  the  legislature 
confine  parties  to  transactions  which 
strictly  debts^  and  for  which  actions  o£dt\s0' 
could  be  brought ;  but,  on  the  one  handi  t^ 

f>ermit  creditors  to  prove  for  all  iDanner  O^ 
{abilities  and  dealings,  which  in  equity  m0^ 
law  would  end  in  debts,  and  on  the  otbi^^ 
hand,  to  relieve  the  bankrupt  from  all  aii^^ 
liabilities.  This  might  be  infeirred  firom  ttf^ 
51st  section  alone,  which  enacts,  **  That  u^-^ 
person  who  shall  have  given  credit  to  tV- 
bankrupt  upon  valuable  consideration, 

(11)  Moot.  4c  M'Ar.  4(6. 
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f  mr  tiker  wmiier  or  Mng  whats<h> 
k  skmll  fuH  have  become  payable 
I  bankntpi  eommiUed  an  act  of 
f»  shall  be  entitled  to  prove  and 
ridends,"  &c.  Now,  it  is  quite 
;  under  this  section,  all  parties  to 
icbange,  such  as  distant  indorsees, 
e  proved  against  the  drawer  as 
;  hut  it  is  equally  clear  from  the 
I,  that  rhej  could  not  have  brought 
of  debt  or  mdelntatm  asttnnptiL 
lierefore»  contemplates  proofs  on 
o  be  subsequently  matured  into 
he  case  of  Ex  parte  Tindall  sup« 
view  of  the  section ;  for  though 
y  part  of  the  judgment  (12)  the 
lice  observes,  that  an  action  of 
lie  on  a  covenant,  yet  he  after- 
1,(13)  the  authorities  are  merely 
a  of  actions,  whether  it  should  be 
venant,  and  do  not  aflTect  the  sub- 
he  ease,  which  is,  whether  a  sum 
is  payable  by  the  contract.  The 
before  the  Court  is  similarly  cir« 
d,  and,  in  substance,  the  question 

0  thisy  whether  the  6,161/.  wss 
pon  a  contingency,  which  would 

be  converted  into  a  debt. 
before  knew  it  argued,  that  the 
der  a  guarantie  was  not  a  debt ; 
m  in  such  cases  always  being,  as 
*  or  not  the  contingency  wss  too 
:e.  ss  in  Ex  parte  Minett,  and 
Garland, 

proof  for  6,161/.  be  admitted. 
aoiir  Sia  John  Cross. — 1  entirely 
pinion  with  his  Honour  the  Chief 
d  for  the  most  part,  upon  the 
ids.    I  shall  not  further  state  my 

1  counsel  are  not  in  attendance  to 
neot. 

DOor  Sn  Georob  Rose. — I  also 
the  judgment  which  has  been 
d.  I  never  knew  it  doubted,  that 
gnarantie  was  proveable  under  a 
n  after  the  contingency  shall  have 
i  I  may  safely  state,  that  I  recol- 
Qch  cases,  where  proof  has  been 

the  cases,  from  Ex  parte  Adney 
he  present  time,  no  one  ever  ob- 
it the  liability  under  a  guarantie 


(It)  Page  465. 
(13)  Pagt  464. 


was  not  a  debt ;  the  questions  which  arose 
were  concerning  the  contingency.  It  cannot 
be  said  that  the  common  undertaking  to  re- 
place bank  stock  is  strictly  a  debt ;  never- 
theless, there  can  be  no  doubt  that  a  proof 
could  be  made  in  respect  to  this  under- 
taking, provided  no  contingency  interfered ; 
the  reason  of  which  is,  that  there  was  a  fair 
equitable  engagement  to  be  made  available 
against  assets.  There  is  one  circumstance 
which  alone  would  render  it  inexpedient  to 
exclude  proof  on  guaranties,  which  is,  af^er 
the  contingency  hat  happened,  the  person 
guaranteeing  is  no  longer  a  surety,  but  an 
actual  debtor. 

It  would  have  been  much  better  if  the 
act  had  made  use  of  expressions  similar  to 
those  of  the  Judges  in  Ex  parte  Adney,  in 
their  certificate — vis.  that  the  transaction 
was  an  engagement,  and  it  rested  on  a  con- 
tingency, whether  the  engagement  was  to 
become  a  debt  or  not. 

Ordered  at  prayed. 

N.B. — This  decision  has  been  appealed 

against. 


1883.     ")     , 
Feb.  15.  j    ^'»^^"^«- 

Election — Petition  and  Action. 

If  a  petition,  for  delivery  up  of  property 
seized  by  the  messenger,  be  ordered  to  stand 
over  on  the  ground  of  its  being  a  fishing 
petition,  till  an  indictment  against  the  peti- 
tioner has  been  tried,  the  petitioner  will  noi 
be  restrained  from  bringing  an  action  for  re- 
covery  of  the  property. 

This  case  arose  out  of  Ex  parte  Heath 
re  Heath  (1),  to  which  the  reader  is  referred 
for  the  facts.  ' 

Mr.  Ching  now  stated,  that  since  the  pe- 
tition was  heard  the  petitioner  had  com« 
menced  an  action  against  the  assignees  for 
the  same  goods  which  were  the  subject  of 
the  former  petition,  and  he  now  moved  that 
the  petitioner  might  be  called  upon  to  elect 
either  to  proceed  with  the  action  against  the 
assignees,  and  withdraw  his  petition  here, 
or  vice  versd.    This  is  a  court  of  equity 

(1)  Rtportsd,  aatt,  p.  8. 
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(2)»  and  no  court  of  equity  will  allow  a 
party  to  be  doubly  vexed.  In  Ex  parte 
Joseph  (3),  it  was  held,  that  a  creditor  who 
is  suing  the  bankrupt  was  entitled  to  no 
benefit  under  the  commission,  and  could 
not  have  recourse  to  the  Lord  Chancellor, 
unless  he  gave  up  the  legal  proceedings ; 
but  that  is  a  much  stronger  case  than  this, 
because  there  the  petitioner  was  a  creditor. 
In  Ex  parte  Bemasc<mi{^\  a  creditor  who 
had  proved  was  restrained  from  issuing 
execution  against  the  property  of  the  bank- 
rupt. 

Mr,  Twiss,  against  the  motion,  was  not 
called  on. 

His  Honour  the  Chief  Judgk. — This  is 
not  one  of  those  common  cases,  where  a 
party  pursues  two  remedies  at  once.  In 
this  case,  when  the  petition  was  called  on  in 
this  court,  the  assignees  succeeded  in  their 
objection  to  its  being  heard,  and  it  was 
ordered  to  stand  over  ;  but  the  order  re-  ^ 
served,  in  express  terms,  any  other  remedy 
which  the  petitioner  might  have. 

His  Honour  Sib  John  Cross. — ^The  re- 
spondents objected  to  the  petitioner  being 
heard  in  this  court ;  they  drove  him  from 
here,  and  now  object  to  his  being  heard 
elsewhere. 

His  Honour  Sir  George  Rose. — In 
Chancery,  a  decree  which  retains  a  bill  for 
a  year,  does  not  prevent  the  complainant 
from  proceeding  at  law.  The  order  of  this 
Court,  that  the  petition  should  stand  over, 
has  no  further  effect. 

Motion  disnusted. 


1833. 
Feb.  12  &  15 


.} 


In  re  feaks. 


Jurisdiction — Examination  of  Bankrupt — 
Commitment — Effect  of  evidence  of  third 
parties  —  Criminatory  Questions — Habeas 
Corpus, 

Quaere — wfiether  the  Court  of  Review,  on 
an  adjournment  to  them  of  the  bankrupts 
examination,  Itave  power  to  commit  the  bank-* 
rupt  for  refusing  to  answer  a  criminatory 

(2)  "  And  the  same  court  shall  be,  and  constitute 
a  court  of  law  and  equity." — 1  &  2  W.  4.  c  56.  a.  1 . 

(3)  1  Roee«  184. 

(4)  S  Glyn  k  Jam.  381. 


question, — Also  as  to  the  mfluenee  wk 
examination  of  third  persons  should  k 
the  committal  of  a  bankrupt  for  not  a 
ing  satisfactorily. 

Quaere — Can  a  party  committed 
Court  of  Review  Imve  a  habeas  corpui 
Cross,  J. 

In  this  case  Mr.  Commissioner 
had  adjourned  the  last  examinatioi 
bankrupt  to  the  Court  of  Review,  ii 
suance  of  the  1  &  2  Will.  4.  c.  56,  s. 
the  following  memorandum : — 

"  Mem. — The  examination  of  the 
rupt  having  this  day,  and  the  previoi 
been  gone  into  by  adjournment,  the  i 
consideration  of  the  matter  is  adjoun 
hearing  before  the  Court  of  Review. 

"  J.  Eva 

It  appeared  that  when  the  bankri 
tended  to  pass  his  last  examination,  1 
charged  with  concealing  part  of  his  pn 
and  having  been  examined  therct< 
nesses  were  called,  whose  evidence  i 
dieted  him  in  various  particulars ;  the 
rupt  was  then  further  examined,  ai 
commissioner  was  urged  by  one  i 
commit  the  bankrupt,  and  on  the  ot 
pass  his  final  examination.  He,  ho 
chose  a  middle  course,  and  adjourn 
matter  under  the  above  memorandun 

Mr,  Hill  now  moved,  either  th 
bankrupt  should  be  committed  for  1 
satisfactory  examination  before  the 
missioner,  or  that  he  (Mr.  Hill)  migl 
further  examine  the  bankrupt. 

Mr,  Montagu,  and  Mr.  Crowder,  \ 
bankrupt,  objected,  that  the  present 
of  proceeding  was  irregular.     The 
of  the  SOth  section  is  to  enable  the 
missioner  to  adjourn  an  examination; 
this  case,  the  point  last  before  the  co 
sioner,  and  which  he  adjourned  hen 
whether  or  not   the   bankrupt  ahoi 
committed: — not  only  this,  but  also  w 
he  should  be  committed  on  the  evidi 
third  persons,  which  Ex  parte  Qood\ 
decided  could  not  be  done ;  but  tl 
examination  of  third  persons  was  onl; 
used  as  a  brief,  to  enable  the  commit 
the  better  to  examine  the  bankrupt. 

Mr,  Hill,  in  reply,  said,  even  ass 
that,  in  fact,  the  only  matter  intendec 

(1)  Mont.  304. 
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adjourned  wu  the  question,  whether  or  not 
(be  bankrupt  should  be  comnnitted,  yet, 
Doir,  the  Court  can  only  look  at  the  memo- 
randum of  the  commissioner,  on  the  face  of 
irhich  it  appears  that  the  whoU  matter  was 
idjoumed ;  and  the  Court  will  intend  that 
the  commissioner  only  adjourned  what  he 
legally  could. 

His  Honour  the  Chief  Judge. — Hie 
act  only  enables  the  commissioner  to  **  ad- 
journ the  examination  of  any  bankrupt." 
And  what  appears  to  have  occupied  the 
attention  of  the  commissioner,  when  he 
made  this  adjournment,  was  the  examina- 
tion, as  appears  on  the  face  of  the  memo- 
randum, where  all  that  is  referred  to  is  the 
examination;  and  though  the  concluding 
words  are  ambiguous,  yet  they  fairly  bear 
this  construction — yiz,  that  the  commis- 
sioner intended  to  do  that  which  the  act 
enabled  him  to  do. 

His   Honour  Sir  John    Cross. — The 
eommissioner  not  having  power  to  adjourn 
laytking   but    the  examination,   we    are 
bonnd  to  infer  that  when  he  adjourns  **  the 
Batter,"  he  means  to  do  that  which  he  has 
ttthority  to  do,  and,  therefore,  the  words 
of  this  memorandum  enable  us  to  proceed 
with  the  examination,  if  we  think  expedient. 
The  act  gives  the  commissioner  an  altcr- 
lUtive,  either  to  adjourn  the  examination 
^othis  court,  or  to  a  subdivision  court.     I 
^liould  have   thought  it  more  advisable  to 
'^ve  referred  this  case  to  a  subdivision 
^^ourt,  at  which  the  commissioner  would 
himself  have  been  present ;  knowing,  as  he 
^3oes,  the  nature  of  the  previous  exaniina- 
^Uon,  which  occupied  many  dtiys,  and  all  of 
hich  we  must  go  through  again  before 
can  arrive  at  the  same  point. 
It  is  worthy  of  consideration,  that  it 
ight  be  questionable  whether  the  bank- 
rupt would  not  be  deprived  of  a  habeas 
,  if  committed  by  this  Court,  being 
aiiperior  court  of  record. 
His  Honour  Sir  Georoe  Rose. — 1  con- 
in  thinking  that  Mr.  Hill  is  entitled  to 
;;yroceed  vrith  the  examination  under  this 
vnaorandum.     As  to  the  question,  whe- 
^bnr  a  commissioner  may  allow  himself  to 
^  influenced  in  committing  by  the  evi- 
dence of  third  persons,  I  feel  no  doubt  he 
nay :  and  that  if  the  evidence  be  taken  in 
the  presence  of  tlie  bankrupt, — who  may 


then  cross-examine  the  witnesses,  or  con- 
tradict them, — the  commissioner  may  pro- 
perly form  an  opinion,  as  to  whether  the 
answers  of  the  bankrupt  are  satisfactory, 
from  such  examinations  of  third  persons. 
In  the  present  case  the  commissioner  might 
have  read  over  the  bankrupt's  examination, 
and  then  have  asked  the  bankrupt,  '*  Have 
you  anything  further  to  add  ?"  and  if  ho 
said,  "  1  have  not,**  might  have  committed 
him,  being  influenced  by  the  evidence  of 
the  witnesses. 

In  Ex  parte  Goodwin  the  witnesses  were 
not  exammed  in  the  presence  of  the  party 
committed  on  the  influence  of  tlicir  evi- 
dence, which  makes  all  the  difference.  1 
myself  know  cases  where  parties  have  been 
so  committed  on  the  evidence  of  third 
persons,  whose  testimony  was  embodied  in 
the  habeas  corpus^  and  no  objection  taken 
on  that  ground. 

I  wish  to  add  a  few  observations  with 
reference  to  the  case  of  Ex  parte  Heath(2), 
lately  decided  in  this  court,  where  the 
bankrupt  refused  to  answer  a  question,  on 
the  ground  that  it  might  criminate  him. 
There,  the  examination  was  adjourned  hack 
to  the  commissioner ;  but  if  it  had  not  been 
so,  and  we  had  been  called  upon  to  commit 
the  bankrupt,  I  doubt  our  power  to  have 
done  so.  How  have  we  obtained  such  a 
power  i  Certainly  not  by  any  expri'ss 
enactment.  If.  we  have  it  at  all,  it  must 
be  by  implication,  under  section  2  of  tlic 
new  act,  which  enacts,  that  **  The  Court  of 
Review  shall  have  superintendence  and 
controul  in  all  matters  of  bankruptcy,  and 
shall  also  have  power,  jurisdiction,  and 
authority  to  hear,  determine,  and  allow  all 
such  matters  in  bankruptcy,  as  now  usually 
are  or  lawfully  viay  be  brought  by  petition 
or  otherwise  before  the  Lord  Cliancellory 
But  what  original  power  had  the  Lord 
Chancellor  to  commit  a  bankrupt?  He  had 
none :  we  only  have  the  power  he  had ;  and, 
therefore,  I  do  not  perceive  how  this  Court 
can  force  a  bankrupt  to  answer  a  question, 
which  all  other  persons  would  be  privileged 
not  to  answer,  or  commit  him  for  not  an- 
swering. I  am  of  opinion  we  do  not  possess 
such  a  power.  It  is  true  that  all  superior 
courts  have  a  power  to  enforce  obedience 
to  their  orders,  and  answers  to  questions, 

(S)  Ante,  p.  ^. 
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Cer- 

-«i«  ««iot  k  .{neicion;  and 
«>.   *«t««i  »i^  4P^MCirr  power 

C».  aJr.  m^. 

•ViL.«A.«  :iK^  Ooart  stated  that 
^uioa  -itid  calLen  place  with 
>^..  ..»»w«<t  K>i«B».  the  result  of 
.  vs.  tw*  .iHr^  *<rn?  of  opinion  that 
.  ...K^.ioa  >AoaUi  be  referred  back 
V  .^u.«siOtt<r,  it  being  doubtful 
.  .v  v^Mut  had  power  to  commit, 
>,Ks^«ii  be  called  upon  to  do  so,  in 

^.toMMM/MNi  referred  back  to  the 
t,y/mmuskmer. 


.i.*ft«^' 


\  s  i«t.      ^  Kx  parte  iiicks  in  the  matter 

Kb*    IV.    S  O/ SMITH. 

Juf  iMiictiim  over  Solicitors — Supersedeas, 

VjuH*rt*.  if  a  solicitor  receive  money  from 
a  IktukrHpi  before  his  bankruptcy,  does  his 
Kmji  a  solicitor  of  the  court,  give  jurisdic' 
ti%Mi  10  order  him  to  pay  it  over  to  the  assig- 
N4V«,  he  not  having  interfered  in  the  fat  ? 

The  Court  will  not  make  such  an  order^ 
while  an  action  to  try  the  validity  of  tliejiat 
is  pending. 

'l*his  was  a  petition  by  the  assignees  and 
the  official  assignee;  it  stated  that  Mr. 
Murray  and  his  two  sons,  were  all  solici- 
tors to  the  bankrupt,  and  had  received  a 
sum  of  money  of  the  bankrupt's,  a  short 
time  before  the  bankruptcy ;  and  it  prayed 
that  Messrs.  Murray  might  he  ordered  to 
|>ay  the  same  over  to  the  petitioners. 

Afr,  Ba(on  and  Afr,  Bethel,  for  the  pe- 
titioners, stated  that  Mr.  Murray  and  his 
two  sons  being  the  solicitors  to  the  bank- 
rupt, and  also  solicitors  regularly  admitted 
as  solicitors  of  the  Court  of  Bankruptcy, 
and  having  received  money  of  the  bank- 
rupt a  very  short  time  previous  to  the 
bankruptcy,  there  was  jurisdiction  to  order 
them  to  deliver  it  up  to  the  petitioners,  or 
one  of  them. 

Mr,  Swanston  and  Mr.  0.  Anderdon,  for 
tlie  respondents. —In  the  first  place,  only 


Mr.  Murray  and  one  of  hb  kmu  are  soli 
citors  of  this  court,  the  other  soo  not  bein| 
a  solicitor  at  all.  In  the  next  place,  thi 
Court  has  no  jurisdiction  to  make  the  orde 
prayed;  the  petitioners  mutt  have  re 
course  to  their  remedy  at  law.  It  is  ; 
well  recognized  principle,  that  in  case 
like  the  present,  the  Court  has  no  juris 
diction  over  strangers ;  and  a  solicitor 
though  admitted  here,  is  a  stranger,  if  hi 
do  not  intermeddle  with  the  proceeding 
under  the  fiat ;  and  Mr.  Marray  and  hi: 
sons  have  not  in  any  way  interfered. 

But  even  supposing  that  there  is  juris 
diction,  still  the  application  is  to  the  dis 
cretion  of  the  Court,  and  the  Court  wil 
not  interfere,  when  it  hears  that  the  bank 
rupt  has  commenced  an  action  at  law,  ti 
try  the  validity  of  the  fiat,  which  will  b 
tried  in  a  few  days. 

Per  Curiam. — Such  being  the  case,  tlu 
petition  must  stand  over  till  after  the  ac* 
tion  has  been  tried. 

His  Honour  Sir  George  Rose  adding, 
if  this  fiat  should  be  found  invalid,  would 
the  payment  to  the  assignees  be  any  an- 
swer to  an  action  for  the  money,  broughf 
by  the  bankrupt  against  Messrs.  Murray 

If,  however,  the  action  should  establis' 
the  validity  of  the  fiat,  it  might  be  cor 
tended,  that  being  solicitors  of  this  cour 
would  give  us  jurisdiction  to  make  t? 
order  prayed. 

Petition  ordered  to  stand  over  (1). 


1833.        }  Ex  parte  Williamson  is 
Mar.  1  &  11.  (      matter  ofhLEWELLYV 

Piactice. — Costs  of  an  improper  pel 
by  solicitor,  personally. 

Costs  of  an  improper  petition,  or dertt 
paid  personally  by  the  solicitor  to  the 
tioner. 

This    was   a   petition    by   a    cr 
praying  that  the  assignees  might 
moved,  &c.,  on  the  ground  that  tb 
been  elected  by  creditors  whom  th' 
missioners   had   improperly   and 

(1)  The  nctioo  was  tried,  and,  the  vcrc 
for  the  bankrupt,  the  fiat  was  superset 
course. 
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Imtly  allowed  to  prove,  for  the  purpose  of 
tnabling  the  solicitor  to  the  fiat  to  controul 
the  choice  of  assignees. 

The  Court,  however,  decided,  that  the 
petition  was  vexatious,  and  that  there  was 
fiot  a  shadow  of  pretence  for  impugning 
the  conduct  of  the  commissioners,  who,  on 
the  contrary*  had  discharged  their  duties 
with  great  care  and  attention  ;  and  the 
petition  was — 

Ordered  to  he  dismissed  rvtih 
costs;  and  as  to  the  commis' 
sioners,  as  between  solicitor 
and  client ;  and  notice  to  be 
given  to  the  solicitor  to  the 
petitioner  (who  was  not  in 
court)  to  shew  cause  why  he 
should  not  personally  pay  all 
the  costs. 

March  1 1 . — Mr,  Koe  appeared  for  the 
solicitor,  and  stated  that  the  soh'citor  had 
entrusted  the  preparation,  &-c.  of  the  pe- 
tition to  his  managing  clerk,  who  had  con« 
a^erahle  experience.     He  exceedingly  re- 
gretted that  the  sanction  of  bis  name  had 
been  given  to  so  improper  a  petition,  and 
^obmitted  and  hoped  that  payment  of  the 
commissioners'  costs  alone  by  him  would 
l>e  considered  sufficient,  as  the  petitioner 
^^iris  a  substantial  man,  and  fully  able  to 
^y  the  costs  of  the  other  parties. 

And  of  this  opinion  were  the  Court ;  the 
)licilor  was,  therefore,  only 

Ordered  personally  to  pay  the 
costs  of  the  commissioners. 


1833.      i  Ex  parte  laforest. 
January  <  Ex  parte  WEXHERELt.,  re  liv- 

14&19.    \        INO,  DOWNBS,  AND  LIVING. 

Practice. — Proof- — Cash  ^  Bill  Balances, 

Inhere  pari  of  the  account  between  tner- 
<mile  houses  becoming  bankrupt  consists  of 
^  not  due  at  the  time  of  the  bankruptcy, 
^e  con  be  no  dividend  on  such  bills ^  unless 
<We  tt  a  surplus  after  satisfying  the  holders 

Ca«e  of  Ex  parte  Rawson,  1  Jac.  274, 
^^"fnnented  upon. 

Nnr  SeaiEs,  IT.— Bank r. 


The  facts  of  this  ca*?e  were  as  follows : — 
There  were  three  firms — 

1.  Living  &  Co. 

2.  William  Reynolds  and  Wright. 

3.  Joseph  Reynolds. 

Between  Living  8c  Co.  and  the  others, 
there  were  extensive  bill  transactions.  In 
July  1812,  a  commission  issued  agninsc 
Living  &  Co.;  and  in  February  1813,  a 
commission  issued  a;;ninst  W.  Reynolds  and 
Wright,  and  another  issued  against  J.  Rey- 
noUU. 

Up  to  their  bankruptcy.  Living  &  Co. 
and  W.  Reynolds  and  Wright,  mutually 
drew  bills  upon,  and,  in  return,  accepted 
accommodation  bills  in  favour  of  each  other ; 
and  a  similar  course  of  dealing  trok  ])lacc 
between  Living  &  Co.  and  J.  Reynold*:. 
At  the  respective  bankruptcies,  there  ucro 
large  balances  between  the  parties,  com- 
posed partly  of  cash  arising  from  the  dis- 
count of  bills,  and  partly  of  otitstand inj; 
bills.  In  April  1823,  the  assignees  of  W. 
Reynolds  and  Wright  proved  against  the 
estate  of  Living  8c  Co.  for  14,917/.,  hvhvj; 
the  amount  of  cash  balances,  exchiding  all 
bills  outstanding;  at  the  time  of  the  hank- 
ruptcy  ;  nt  the  same  time  the  as^i^neos  of 
J.  Reynolds  proved  against  the  estate  of 
liivin'T  &  Co.  lf),798/.  on  a  like  cn^h  ha- 
Innce,  excluding  outstanding  bills,  the  conj- 
missioncrs  going  on  the  principle,  that  nil 
bills  outstandinij  at  the  tinrre  of  the  h:»nl:- 
ruptcy  should  be  excluded ;  their  dci'isiou 
was  at  the  time  objected  to,  but  finally  tho 
proof  was  nllnwcd  to  be  made,  without  {pre- 
judice to  any  ohjectinn,  &c. 

In  April  1824,  the  assignees  of  W.  Rey- 
nolds and  Wright,  and  the  assignees  of  J. 
Reynolds,  respectively  petitioned  for  their 
dividends;  while  the  assignees  of  Living  8c 
Co.  preserted  cross  petitions  to  expunge 
the  proofs,  on  various  grounds  of  surprise, 
&c.  In  March  1825  these  four  petitions 
came  on  to  be  heard  before  the  Vice  Chan- 
cellor, when  a  reference  was  made  to  the 
Master  to  take  an  account  of  what  was,  at 
the  time  of  the  commission  issuiniif,  due 
from  Living  8c  Co.  to  W,  Reynolds  r.nd 
Wright,  and  to  J.  Reynolds,  excluding  all 
bills  not  due  at  the  time  of  the  commission  j 
and  also  to  take  an  account  of  all  bills  out- 
standing and  unpaid  at  that  time,  8rc,  with 
liberty  to  state  special  circumstances  at  the 
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request  of  either  party ;  the  dividends,  in 
the  meantime,  to  be  paid  in  to  the  bank. 

The  following  is  a  summary  of  the  Mas- 
ter's report,  which  was  not  made  till  1832. 

Living  &  Co.  in  account  with  W.  ReynoldB  and 

Wright. 

Dr.  £.  I         Cr.  £. 

By  cash  balance  ..14,412  By  bills  undue  at' 
By  bills  undue  at*^ 

the  bankruptcy,  / 

given  bjt  W.  R.  J>6,494 

and  W.  to  L.  &  i 

Co ..J 


ths  bankrupt* 

cyi  given  by  ^13,535 

L.   &   Co.  to 

W.  R.  &  W. 


Living  &  Co.  in  account  with  J.  Reynolds. 


Dr. 


of. 


Cr. 


By  cash  balance  ..18,44d|  By  bills  undue  at 
By  bills  undue  at 

the  bankru^ 

cy,  given  by  J.  ( 

R.  to  L.  dL  Co.  3 


9at*\ 


th.  b«Dkn.pt.  ? 
cy,given  by  L.  i     ' 
ficCo.  toJ.R.J 


By  this  report,  the  sums  to  be  proved 
for  were  slightly  reduced — viz.  the  proof  of 
the  assignees  of  W.  Reynolds  and  Wright, 
from  14,947/.  to  14,412/.,  and  the  proof  of 
the  assignees  of  J.  Reynolds  from  19,798/. 
to  18,443/. 

Most  of  the  bills  found  by  the  Master 
to  be  outstanding  and  unpaid  at  the  time  of 
the  bankruptcy,  had  also  been  proved 
against  the  estate  of  Living  &  Co.,  some  by 
the  assignees  of  W.  Reynolds  and  Wright, 
and  the  assignees  of  J.  Reynolds,  and  others 
by  other  parties  who  were  the  holders. 

The  same  persons  happened  to  be  chosen 
assignees  of  the  estates  of  William  Reynolds 
and  Wright,  and  Joseph  Reynolds,  and  the 
petitioner  Laforest  was  the  surviving  as* 
signee. 

The  petition  prayed  that  the  Master's 
report  might  be  confirmed  ;  and  also  pray* 
ed  payment  of  dividends  not  only  on  the 
sums  of  14,412/.  and  18,443/.,  the  cash 
balances,  but  also  on  the  bill  accounts. 
The  petition  ex  parte  Wetherell,  the  re- 
maining assignee  of  Living  &  Co.,  was  a 
cross  petition,  excepting  to  the  Master's  re- 
port, and  to  expunge  the  proofs. 

The  material  objection  made  to  the  re- 
port was,  that  the  Master  had  excluded  from 
the  cash  balance  found  due,  all  bills  out- 
standing and  unpaid  at  the  time  of  the 
bankruptcy,  which,  it  was  contended,  he 
ought  not  to  have  done. 

Mr.  Swanslon  and  Mr.  Rogers,  for  the 
assignees  of  W.  Reynolds  and  Wright,  and 


for  the  assignees  of  J.  Reynolds,  stated  the 
facts  as  above;  and  said,  that,  the  report  of 
the  Master  being  in  favour  of  the  peti- 
tioners, the  onus  was  with  the  other  side  to 
overturn  it. 

Mr.  Montagu  and  Mr.  Keene,  for  We- 
therell, the  assignee  of  Living  &  Co. — ^This 
is  a  case  of  the  greatest  importance ;  the 
law  upon  the  subject  having  been  in  an  un- 
settled state  for  nearly  half  a  century  past, 
and  it  is  to  be  hoped  that  it  will  now  be 
settled. 

The  petitioner  is  only  entitled  to  prove 
against  the  estate  of  Living  &  Co.  for  the 
difference  between  the  cash  balance,  and 
the  bills  outstanding  at  the  time  of  the 
bankruptcy,  because  the  bills  have  been  ne- 
gotiated, and  are  in  the  hands  of  third  per- 
sons, who  are  entitled  to  prove  against  the 
estate  of  Living  &  Co.  ;  consequently,  the 
amount  of  such  bills  ought  to  be  allowed 
for  as  so  much  cash  advanced,  and  to  be 
deducted  from  the  cash  balances  found  by 
the  Master. 

It  is  quite  clear,  that  if  a  trader  give  a 
thousand  pound  bill  to  one  of  his  creditors, 
to  whom  he  owes  that  sum,  and  becomes 
bankrupt,  and  the  creditor  retains  the  bill, 
he  may  prove  for  1,000/.,  (producing  the 
bill  before  the  commissioner,)  but  he 
cannot  prove  if  he  has  parted  with  it;  if  he 
could,  there  would  be  a  double  proof,  be- 
cause the  holder  has  a  right  to  prove.  Now, 
it  appears  from  the  Master's  report,  that 
the  outstanding  bills  have  actually  been  so 
proved  by  tiie  holders. 

When  proof  was  tendered  before  tb< 
commissioners,  they  excluded  all  outstand*^^ 
ing  bills,  according  to  the  decisions  in  E;^  ^ 
parte  Walker  (l),  and  Ex  parte  Earle{%)^, 
The  former  of  which.  Lord  Eldon,  in  E 
parte  Rarvson  (3),  says  he  could  not  undea 
stand  ;  his  Lordship's  words  are,  "  I  arj 
gued  that  case  of  Ex  parte  Walker,  and 
must  say  that  the  speculations  about  pap»<^  ^ 
certainly  outrun  the  grasp  of  the  wits  of  tf^  ' 
courts  of  justice  ;"  and  afterwards,  he  sa]^-i^ 
'*  I  have  no  difficulty  in  saying  that  I  ne^ 
understood  that  case." 

Mr.  Sfvanslon  was  not  called  upon 
reply. 

(l)4Ve8.  373. 
(<)  5  Vcs.  833. 
(3)  1  Jac.  «74. 
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Feb.  19. — His  Honour  the  Chief  Judge. 
— I  am  of  opinion  that  the  case  of  Ex  parte 
RamsoH  puts  this  case  quite  out  of  court. 
In  that  case  there  was  a  stated  ca^h  balance, 
and  the  question  before  Lord  Eldon  was, 
whetlier  the  comniissioners  were  riglit  in 
excluding  bills  not  due  at  the  bankruptcy; 
and  he  decided,  that  there  could  be  no  proof 
io  respect  of  those  bills  as  between  the  two 
bouses,  unless  there  was  a  surplus  after 
satisfying  the  holders  of  those  bills ;  and 
when  that  case  was  cited  by  Mr.  Montagu, 
I  thought  he  was  about  to  shew  that  it  had 
been  overruled,  or  was  improperly  decided ; 
neither  of  which  was  done. 

In  that  case  Lord  Eldon  indeed  declared, 
that  he  bad  no  difficulty  in  saying  that  he 
Defer  understood  Ex  parte  Walker;  never- 
theless, hia  Lordship  proceeds  to  state 
clearty  what  the  decision  in  Ex  parte  JVal' 
ier  was :  his  words  are,  '*  The  decision  was 
this,  that  where  there  are  cross  bills  drawn 
ibr  accommodation,  they  are  all  to  be 
thrown  out  of  the  account  on  both  sides ; 
ind  it  is  to  be  taken  as  if  it  were  a  cash 
Bccount  only."  So  that  the  question  in  Ex 
ftfte  Walker  was,  whether  outstanding 
bills  were  to  be  taken  into  account  between 
insolvent  estates,  where  there  was  no  sur- 
plus, and  the  decision  was,  that  they  were 
not.  The  Master's  report  must  be  con- 
£rmed,  and  the  proof  be  reduced  by  de- 
ducting the  aums  taken  off  by  him. 

His  Honour  Sir  John  Cross. — If  this 
were  res  iniegra,  this  Court  might  find  itself 
under  the  same  difficulty  in  detiding,  as 
another  Court  was  thirty  years  ago;  but  the 
principle  was  laid  down  iu  Ex  parte  Wa/ker, 
a  case  which  has  constantly  been  approved 
of,  except  by  Lord  Eldon  in  Ex  parte 
Ramum^  who  seems  to  have  thought  that 
the  role  was  laid  down  somewhat  too 
broadly  in  Ex  parte  Walker^  and  should  be 
qualified  if  a  surplus  should  arise. 

The  authority  of  Ex  parte  Rawson  is 
lanctioned  by  all  subsequent  authorities, 
and  the  words  of  the  marginal  note  are 
those  which  I  shall  adopt,  as  expressing 
very  neatly  the  principle  of  my  judgment 
in  this  case— viz.  where  part  of  the  account 
between  mercantile  houses,  which  become 
bankrupt,  consists  of  bills   that   may   be 

proved  against  both  estates,  there  can  be 

ittproof  in  respect  of  those  bills,  as  between 

^  two  houiesi  unless  there  is  a  surplus 


afier  satisfying  the  holders  of  those  bil!<i. 
The  consequence  is,  that  the  proof  must 
stand,  as  reduced  by  the  Master's  report. 

His  Honour  Sir  George  Ruse. — I  fully 
concur  in  the  judgment  pronounced.  The 
facts  of  this  case  are  shortly  these:  Two 
firms  become  bankrupt,  and  there  are  ac- 
counts between  them,  consisting,  first,  of 
cash  balances,  and,  second,  of  bills ;  and 
the  rule  as  to  proof,  under  this  state  of  facts, 
is,  that  in  the  first  instance  the  cash  only  is 
to  be  taken  into  account,  and  the  outstand- 
ing bills  are  to  be  excluded ;  such  is,  and 
always  has  been,  the  clear  rule.  In  Ex 
parte  Walker  there  were  diflerent  estates 
which  became  bankrupt,  having  much  paper 
out,  and  proof  was  sought  to  be  made  on  a 
balance,  compounded  of,  1st,  cash,  Sd,  hills, 
and  drd,  accommodation  bills;  and  Lord 
Rosslyn  decided  broadly,  that  the  bills  were 
to  be  excluded,  mthout  making  any  except 
tion  in  cases  where  there  is  a  surplus,  which 
latter  part  has  always  been  complained  of; 
and  to  that  Lord  Eldon  refers,  when  he  said 
in  Ex  parte  Rawson^  that  he  "  never  under- 
stood Ex  parte  Walker"  for  Ex  parte 
Rawson  confirms  Ex  parte  Walker,  except 
as  to  the  excluding  bills  in  case  of  a  sur- 
plus. 

The  exceptions  to  the  Master's  report 
must  be  overruled  at  the  costs  of  the  estate 
of  Ex  parte  Wetherell, 

The  proof  on  these  bills  must  be  allowed 
to  stand  for  sums  as  found  by  the  Master, 
in  case  there  should  ultimately  be  a  surplus ; 
but  the  dividend  thereon  must,  in  the  mean- 
time, be  stayed,  leaving  both  parties  to  pay 
their  own  costs  on  the  petition  to  expunge 
the  proof.  The  proof,  under  which  a  divi- 
dend is  to  be  received,  must  be  confined 
to  that  on  the  cash  balance,  unless  there  be 
a  surplus,  in  which  case  a  dividend  will 
also  become  payable  on  the  bills, — which  is 
the  reason,  and  the  only  reason,  the  proof 
in  the  bill  is  allowed  to  stand. 

Exceptions  overruled,  tpith  costs.  TJie 
proof  to  stand,  as  reduced  by  the 
Master.  Dividends  to  be  paid  on 
the  cash  balance  only,  unless  there 
should  be  a  surplus.  Each  party 
to  pay  their  own  costs  on  the  peti-^ 
tion  to  expunge. 
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,o.7rt  C  Ex  2^CiflC  SIK  C.  HARSUALL, 
\f       ^    aa   ^         SHERIFF    OF    MIDDLESEX,    tit 

March  22.1       ,1         mm       r 

^      the  matter  of  fox. 

Debt  proveable — Contingent  debt — Claim, 

Where  the  bankrupt  gives  an  indemnity 
bond,  n- filch  is  not  forfeited  till  after  thefiat^ 
and  the  amount  of  damage  not  yet  ascertained, 
a  claim  may  be  entered. 

In  this  case  a  writ  ofJi,fa,  at  the  suit  of 
Mahony,  was  executed  by  the  petitioner 
on  the  30tli  of  June  1831,  on  the  goods  of 
Sewerkrop,  against  wliom  a  coniinission  af- 
terwards issued  ;  and  Fox,  the  respondent, 
and  Frazi  were  chosen  assignees,  and,  as 
such,  claimed  the  goods  so  taken  in  execu« 
tion.  To  put  an  end  to  the  dispute,  on  the 
12ih  of  October  1831,  Fox  and  Frazi  gave 
the  petitioner  their  joint  and  sei'cral  bond 
for  2,000/.,  which,  after  reciting  the  writ 
and  execution,  recited  "that  the  said  sheriff 
had  received  notice  that  Scwerkrop  had 
become  bankrupt ;  and  that  Fox  and  Frazi 
had  requested  him  to  quit  possession,  and 
return  nulla  bona ;  and  that  they  had  pro- 
posed to  indemnify  him  for  so  doing ;  to 
which  he  had  ai^reed.'*  The  bond  was  condi* 
lioned  **  that  if  Fox  and  Frazi,  tlieir  heirs, 
&c.,  or  one  of  them,  indemnified  the  said 
sheriff,  &c.  in  the  execution  of,  or  in  any 
manner  relating  to  the  said  writ,  from  all 
loss,  cliarges,  damages,  costs,  &c.,  which 
he,  &c.  may  be  put  to,  &c.  by  reason  of 
quitting  possession,  or  of  returning  nulla 
bona,  and  against  all  costs  and  expenses  of 
defending  any  action  on  that  account,  then 
the  said  oblitration  to  be  void,"  &c. 

The  sheriff  accordingly  gave  up  the  goods 
which  he  had  seized  to  Fox  and  Frazi,  and 
returned  nulla  bona. 

On  the  lOih  of  December  1831,  Mahony 
commenced  an  action  against  the  sheriff  for 
»  false  return ;  on  the  1st  of  May  1832,  a 
fiat  issued  against  Fox ;  and  on  the  7th  of 
February  1883,  the  action  was  tried,  and 
a  verdict  found  against  the  sheriff. 

On  the  9th  of  February  1833,  the  peti- 
tioner applied  to  prove  for  1,000/. — verdict 
and  costs — on  the  bond,  against  the  estate 
of  Fox,  but  after  a  reference  to  the  Subdi- 
vision Court,  the  proof  was  rejected ;  and  on 
the  15ih  of  March  following  (at  a  dividend 
meeting,)  he  a])p1ied  to  enter  a  claim,  which 
was  also  refused;  he  thereupon  gave  the 


assignees  notice  that  he  should  petition,  and 
requested  them  not  to  pay  the  dividends  till 
the  petition  could  be  heard. 

Tiie  petition  prayed  that  a  proof  £or  1 ,000/. 
might  be  admitted. 

Mr.  Sivansion,  for  the  petition. —  If  this 
were  res  Integra,  I  migiit  think  it  necessary 
to  enter  somewhat  into  the  consideration  of 
first  principles  :  but  I  am  prevented  so  do- 
ing by  the  case  of  Ex  parte  Myers  (1), 
which  is  directly  in  point,  and  in  my  favour. 

The  question  here  arises  on  the  56tli  sec* 
tion  of  the  6  Geo.  4.  c.  IC,  which  enacts, 
"  that  if  any  bankrupt  shall,  before  the  issu* 
ing  of  the  commission,  have  contracted  any 
debt  payable  upon  a  contingency,  which 
shall  not  have  happened  before  the  happen* 
ing  of  such  commission,  the  person  %vith 
whom  such  debt  has  been  contracted,  may, 
if  he  think  fit,  apply  to  the  commissioners 
to  set  a  value  upon  such  debt,  and  the  com* 
missioners  are  thereby  required  to  ascertain 
the  value  tliereof,  and  to  admit  such  persoa,^ 
to  prove  the  amount  so  ascertained,  and  t< 
receive  dividends  thereon  ;  or  if  such  valtsiiL, 
shall  not  be  so  ascertained  before  the  coi 
tingency  shall  have  happened,  then 
|)erson  may,  after  such  contingency  si 
have  happened,  prove  in  respect  of  si 
debt,  and  receive  dividends  with  the  otl 
creditors,  not  disturbing  any  former  di 
dends :  provided  such  person  had  not,  w' 
such  debt  was  contracted,  notice  of  any  ^^ 
of  bankruptcy  by  sucli  bankrupt  cotxi'^tji} 
ted." 

In  considering  this  section,  we  shall  Bi^ 
that  its  provisions  are  framed  to  meet  tl^ 
nature  of  the  evil,  which  was  the  existenct 
of  a  class  of  debts — contingent  ones — which 
were  not  proveable,  whereby  a  certain  clasi 
of  creditors  was  excluded  from  participatioa 
in  the  estate  of  the  bankrupt,  though  tbey 
were  deprived  of  all  efficient  remedy,  fat^     '^ 
cause  all  the  property  of  the  debtor  us 
taken  from  him  by  the  commission ;  to  meet .:. 
this  evil,  the  56th  section  was  framed,  wliidi 
is  a  provision  for  setting  a  value  on  tluei/f^ 
kinds  of  debts — the  word  debt  not  beiv 
used  in  the  clause,  in  the  strict  teehtiM;;^ 
signification,  but  meaning  a  liabiHty— 4fliL.~: 
was  intended  to  include  all  cases  where 
relation  of  debtor  and  creditor  existed; 
the  nature  of  the  debts  is  plainly 

(1)  ]  Law  JoQio.  (N.  s.)  Baiikr.  41. 
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out  to  be,  righit  depending  upon  a  contin' 
gency*  Two  events  are  provided  for,  Uf, 
wliere  the  contingency  has  not  happened 
wlien  the  commissioD  issues :  2nd,  where  it 
has. 

If  the  contingency  has  not  happened  when 
the  commission  issues,  then  the  latter  part 
of  tlie  clause  can  only  apply  after  it  has, 
vhich  the  words  plainly  shew  :  any  other 
construction  would  make  the  clause  utterly 
unmeanini;  and  useless ;  because,  if  the  con- 
tingency had  happened  when  the  conimis* 
tion  was  issued,  the  debt  mi^ht,  of  course, 
Lsfe  been  proved  without  this  clause. 

If  the  clause  refers  to  contingencies  which 

liappen  after  the  commission,  it  is  quite  ini- 

xnaterial  bow  long  after,  for  the  dividend  is 

Co  be  without  disturbiug  any  former  divi« 

cleods ;  which  provision  of  itself  proves,  that 

clie  legislature  must  have  contemplated  the 

:subsequent  happening  of  the  contingency. 

The  only  matter  to  be  considered  is,  that 
vJte  contingency  be  not  too  remote ;  it  roust 
Lm  such  as  the  commissioners  can  set  a  value 
poD. 

But  I  will  now  advert  to  the  facts  of  this 
If  the  verdict  had  been  matured  into 
^  judgment  whereupon  execution  had  issued, 
or  it'ijayment  had  been  made,  there,  without 
"Verdict,  I  sliould  have  been  entitled  to  prove 
^s  of  course.  But  the  question  now  is,  whe- 
eler the  verdict  alone  does  not  entitle  me 
^  to  do ;  because,  in  the  meantime,  the 
proceedings  under  the  commission  are  con* 
tioued;  a  dividend  of  5.f.  in  the  pound  is  de- 
clared, and  while  the  obligee  is  thuscircum- 
tUaced,  a  verdict  goes  against  him,  and  he 
Mv  is  liable  for  800/. ;  and  while  the  ver- 
<iictis  being  followed  up  to  judgment  and 
execution,  the  estate  is  being  distributed 
uung  the  creditors,  and  it  will  probably 
k  entirely  exhausted,  if  he  be  compelled 
to  wait  till  the  execution  is  levied :  so  that, 
llMUigh  in  next  April  or  May  he  will  have 
a  good  right  to  prove,  yet  there  will  be  no 
tttate  left  for  him  to  receiye  a  dividend 
Mtof. 

[His  Honour  Sir  George  Rose. — That 
would  be  prevented  by  allowing  you  now 
to  enter  a  claim,  reserving  the  dividend,  and 
Mking  over  to  the  assignees  all  your  other 
ngbts.  This  Court,  perceiving  that  you 
piobably  have,  or  will  have,  a  right,  will 

Bot  allow  the  estate  to  be  swept  away  from 

you.] 


Mr,  Montagu  (with  Mr.  Swanstvn.) — In 
Mr,  Cullen's  Bankrupt  Laws  (2),  there  is 
some  discussion  of  this  point,  as  to  the 
law  before  the  6  Geo.  4.  c.  IG;  and  he 
concludes  tiius,  that  "if a  bond  to  indemnify 
is  fi)rfeited  before,  tlie  surety  may  prove  the 
whole,  though  he  does  not  pay  at  all  till 
after,  the  bankruptcy :  the  penalty  creating 
a  debt,  at  law,  of  which  the  Court  will  take 
advantage  to  enable  the  party  to  come  in 
under  the  conmiission." 

'J'he  5GiU  clause  is  entirely  a  new  one, 
and  must  surely  introduce  some  new  rights: 
but,  in  all  cases  similar  to  the  present,  the 
debt  would  actually  Iiavc  been  proveable 
before  the  act,  if  the  contingency  had  hap- 
pened before  the  conunisbion  ;  consequently 
this  act  must  apply  to  cases  where  tlie  con- 
tingency occurs  afterwards.  It,  therefore, 
becomes  cU^ar,  that  we  have  a  right  to  enter 
a  claim,  or  prove,  reserving  the  dividend. 

Mr,  Twiss,  fur  tlie  res)M>ndents,  the  as- 
signees.— I  do  not  feci  that  I  have  any  diffi- 
culty to  encounter  in  supporting  my  case. 
I  take  it  to  he  quite  clear,  that  this  Court 
will  never  allow  a  claim  to  he  entered  in  a 
case  where  it  is  obvious,  that  such  claim 
can  never  be  perfected  into  a  proof.  I  have 
already  the  decision  of  two  trihuiiaLs  in 
my  favour — the  Commissioner,  and  the  Sub- 
division Court ;  and  1  trust  I  ^hall  also  have 
this. 

?ily  proposition  is,  that  by  no  party,  and 
under  no  circumstances,  could  any  proof  be 
made  under  this  guaiantic.  This  is  not  a 
giiarantie  as  to  an  ascertained  sum,  but 
one  relating  to  unliquidated  damofres,  wliicli 
will  hardly  be  contended  to  be  proveable. 
The  condition  of  the  bond  is  to  pay  all  costs, 
charges,  &c.  to  which  the  party  may  he 
put  to,  which  is  clearly  a  contract  to  pay  un* 
liquidated  damages;  and  the  existence  of 
the  bond  makes  no  distinction ;  a  bond  does 
not  create  a  debt  where  none  existed  before. 
As  to  the  meaning  of  the  word  *'debt,"  as 
used  in  the  66th  section,  it  means  a  pecu- 
niary liability,  a  sum  which  is  ascertained, 
or  which  is  ascertainable  by  calculation. 
But  how  can  that  be  called  a  debt,  which  is 
only  where  damages  are  to  be  assessed  by 
the  verdict  of  twelve  men? 

In  the  common  case  of  an  action  for  da- 
mages, as  for  an  assault,  where  the  verdict 

(2)  Page  151. 
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is  after  the  commisaion,  how  could  that  be 
a  "  debt "  proveable  ?  The  bond  does  not 
create  a  debt ;  it  is  merely  evidence  of  one. 

As  to  the  decided  cases,  they  all  shew 
the  principle  to  be,  that  where  the  sura  is  not 
ascertained,  or  capable  of  valuation  by  cal- 
culation, then  it  cannot  be  proved,  as  the 
amount  cantwt  be  sworn  to» 

[His  Honour  Sir  George  Rose. — Sup- 
pose that  you  were  the  executors  under 
Fox's  will,  instead  of  being  the  assignees 
under  his  bankruptcy,  would  you,  with  no- 
tice of  this  debt,  venture  to  pay  simple 
contract  debts  ?  Assignees  distributing  the 
estate  of  a  bankrupt  must  be  guided  by  the 
same  rules  as  an  executor  distributing  the 
estate  of  a  testator. 

[His  Honour  the  Chief  Judge. — Your 
difficulty  appears  to  be,  that  whenever  the 
sum  is  paid,  there  is  an  absolute  debt,  which 
before  the  commission,  and  before  payment, 
was  a  debt  payable  upon  a  contingency, 
within  the  words  o&the  act.  In  the  case 
put  of  an  assault,  there  is  no  manner  of 
contract  which  could  be  acted  upon.] 

The  view  which  His  Honour  the  Chief 
Judge  takes  of  the  case,  appears  to  me  to 
make  that  a  debt  by  relation,  after  the  con- 
tingency occurs,  which  was  not  a  debt  be- 
fore. It  could  not  have  been  a  **  debt " 
before  the  commission,  because  there  might 
never  have  been  a  default.  If  damages  are 
let  in  under  this  clause,  then  all  cases  of 
unliquidated  contingent  damages  must  be 
also  admitted,  which  would  place  them  in  a 
better  situation  than  liquidated  damages. 

There  are  several  clauses  in  the  act,  in 
which  the  word  "liability"  is  to  be  found, 
and  its  exclusion  from  this  56th  section,  is 
an  argument  in  my  favour,  according  to  the 
maxim,  that  expressio  unius  est  exclusio 
alterius. 

The  fact,  that  those  kinds  of  contingent 
debts  which  arise  from  bottomry  and  re- 
spondentia bonds,  and  insurances,  are  ex- 
pressly mentioned  in  the  act,  is  another 
argument  on  my  side ;  because,  if  the  56th 
section  could  cover  such  a  case  as  the  pre- 
sent, it  could  also  enable  proofs  under  bot- 
tomry and  respondentia  bonds  ;  but  the  le- 
gislature thought  otherwise,  and  as  they  did 
not  fall  within  the  56th  clause,  neither  does 
the  present  case. 

Looking,  therefore,  both  at  principle  and 
the  decided  cases^  it  appears  that  no  proof 


or  claim  can  be  permitted  in  this  case :  this 
may  be  a  great  hardship  upon  the  petition- 
ers, but  cannot  be  avoided. 

[His  Honour  Sir  George  Rose. — The 
value  of  the  goods  is  a  consideration  for 
the  bond ;  and  a  sum  secured  by  bond  with 
a  good  consideration,  is  a  "  debt"  for  the 
value  of  the  goods  at  least.] 

Mr,  Rogers  (with  Mr,  Twiss,) — As  to 
whether  the  bond  being  bottomed  on  a  con- 
sideration makes  any  difference,  I  submit  it 
does  not  in  this  case.  There  are  many  cases 
of  bonds,  and,  in  deciding  them,  Courts 
never  look  at  the  bond,  without  taking  into 
consideration  the  condition  —  Ex  parte 
Lancaster  Canal  Company  {$),  which  case 
proves  that  a  bond  does  not,  of  itself,  create 
a  debt,  but  that  there  must  be  a  breach 
of  the  condition  before  any  "  debt*'  arises. 
At  law,  indeed,  the  bond  itself  creates  a 
debt,  but  it  is  different  in  bankruptcy ;  there, 
the  bond  is  looked  upon  as  a'mere  form, 
and  no  debt  exists  under  it,  till  there  lias 
been  a  breach  of  the  condition. 

It  is  a  well-established  rule,  that  unli- 
quidated damages  cannot  be  proved  for,  in ,« 
bankruptcy;  and  it  is  also  an  established^ 
rule,  that  whether  such  liability  is  en-^^ 
forced  by  a  bond  or  any  other  securit} 
makes  no  difference.  At  any  rate  the  cosi 
of  the  action  cannot  be  proved.  But  a  delof  ^ 
cannot  be  severed,  and  part  proved  anr^^ 
part  not — Taylor  v.  yotift^(4).  That  cas^^ 
indeed,  was  under  the  49  Geo.  3 ;  and  it  w  "^^^ 
held  there,  that  there  was  no  debt:  nc^^^ 
that  case  was  on  a  bond  of  indemnity,  li^  ^ 
the  present. 

It  has  been  suggested,  that  at  any  n--^ 
the  value  of  the  goods  is  to  be  consider 
as  the  amount  of  the  damage.    But  at  w 
time  are  we  to  value  them  ?    Not  at  tl 
delivery ;  that  is  impossible,  for  it  was 
quite  uncertain  whether  or  not  there  wc 
be  any  damage,  so  that  their  value 
not  be  ascertained  till  after  the  bankrup==3{^ 

My  proposition  is,  that  if  the  petiti<^^Bt||A 
had  at  this  moment  been  allowed  to  p^bt-q^^ 
yet  there  would  be  no  debt  proveable. 

Ex  parte  Thompson  (5)  was  very  ^.jmte/p 
decided,  and  is  clearly  in  my  favour. 

Mr.  Swanston,  in  reply. — It  is  no^ar  j^^ 
sisted  that  no  proof  could  be  made  vfldtr 

(3)  Mont.  «7. 

(4)  f  Moore,  340 ;  8.  o.  S  Barn.  &  Aid.  5I9L 

(5)  1  Law  Jouro.  (n.  s.)  Bankr.  5. 
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toy  cireumsUiicet  on  this  bond ;  indeed,  no- 
tbiog  less  than  this  would  serve  the  purpose 
of  the  other  side.  I  do  not  perceive  that 
our  arguments  have  been  shaken. 

The  plain  question  is,  whether  the  bank* 
nipt  bad  contracted  a  debt  payable  upon  a 
contingency.  It  must  be  admitted  that 
there  was  a  liability,  and  also  a  contract 
for  payment  of  a  sum  of  money.  This  con- 
tnct  to  pay  a  sum  was  either  payable  upon 
a  cootingency,  or  it  was  not :  if  it  was  not 
on  a  contingency,  it  was  proveable  without 
the  act ;  if  on  a  contingency,  it  is  proveable 
under  section  56. 

To  exclude  proof  would  inflict  great  in- 
jury upon  both  parties :  the  creditor  would 
ioie  his  dividend,  the  bankrupt  the  benefit 
of  his  certificate  as  to  that  transaction.     It 
iippesrs  to  me  that  all  the  arguments  found- 
ed oD  this  debt  being  secured  by  bond,  go 
for  nothing,  and  that  this  is  merely  a  ques- 
tion as  to  the  construction  of  the  fifty-sixth 
<^ose. 

It  has  been  said,  that  because  some  cases 
K  imilar  to  this  are  mentioned,  and  this  not, 
list  detignalio  unhu  est  exclusio  alterius. 
^at  we  are  not  to  throw  difficulties  in  the 
ly  of  one  section,  which  is  clear,  because 
^"<me  redundant  sections  are  introduced ;  for 
t-  « is  to  be  observed  that  they  are  only  sur- 
E^osage,  not  repugruint.  Concerning  the 
which  have  been  cited,  there  can  be 
proof,  &c.  under  the  56th  section,  unless 
K^lwre  be  a  contract ;  which  disposes  of  the 
^■rgument  as  to  the  assault. 

The  case   of  Ex  parte  Myers  is  quite 
Secisive  in   my   favour :   the   contingency 
^^Jiere,  being  quite  as  uncertain  as  the  pre- 
nt. 

His  Honour   the  Chief  Judge. — This 
Xietition  prays  that  the  petitioner  may  be 
to  prove,  but  the  Court  cannot 
r,  and  upon  this  petition,  give  any  judg- 
it  as  to  proof;    when   the  proof  was 
i^odered  the  bond  was  not  forfeited  ;  nor 
^11  the  amount  of  the  verdict  paid.     The 
^xder  of  the  Court  is,  that  a  claim  may  be 
cuered  without  prejudice  to  the  ultimate 
^t  to  mature  the  claim  into  a  proof. 

Hii  Honour  Sir  John  Cross  concurred. 

H»  Honour  Sir  George  Rose.  —  In 
wakniptcy  the  stricter  rules  of  law  are 
^  ^ly  followed ;  equitable  considera- 


tions are  always  allowed  more  weight  than 
elsewhere.  When  assignees  distribute  the 
effects  of  a  bankrupt,  they  are  bound  by 
the  same  equitable  rules  as  executors  ad- 
ministering the  assets  of  a  testator,  and  an 
executor  would  not  pay  simple  contract 
debts  without  reserving  enough  to  answer 
this  bond  debt. 

It  is  quite  correct  to  state  that  this  Court 
will  never  allow  a  claim  to  be  entered,  un- 
less there  appear  a  probability  of  its  being 
matured  into  a  proof,  which  clearly  is  the 
case  here. 

This  is  not  the  common  case  of  an  in- 
demnity bond,  for  the  sheriff,  in  considera- 
tion of  the  bond,  actually  parted  with  goods 
which  he  had  a  right  to  retain:  consequently, 
would  there  not  be  a  right  to  prove  for  the 
value  of  these  goods,  even  without  the  bond, 
whatever  right  there  may  be  to  prove  for 
costs  7 

Ordered,  that  a  claim  for  1000/. 
be  entered,  and  a  dividend  re* 
served  thereon,  to  be  paid  pari 
passu  with  other  creditors  : 
petition  to  stand  over :  costs 
reserved  :  liberty  for  either 
party  to  apply. 


1832-3.  -J 

July   27,  i    Ex  parte  clarke  in  the  mat" 

Dec.  15.  i  /er  o/*  withers. 

Jan.    19.  ^ 

Practice, — Supersedeas — Surrender, 

A  fiat  will  not  be  annulled  on  the  appH' 
cation  of  a  creditor,  before  the  bankrupt  has 
surrendered.    Cross,  J,  dissentiente. 

This  was  a  petition  of  a  creditor  under 
section  17  of  the  1  &  2  Will.  4.  c.  56,  pray- 
ing that  the  fiat  might  be  annulled  for  want 
of  a  good  petitioning  creditor's  debt.  The 
petition  was  presented  before  the  forty-second 

day. 

This  petition  was  first  heard  on  the  27th 
of  July  1832,  when  the  Court  decided,  that 
there  was  not  a  sufPicient  petitioning  credi- 
tor's debt,  and  ordered  the  fiat  to  be  an- 
nulled ;  but,  it  being  discovered  that  the 
bankrupt  had  not  been  served — he  being 
abroad — the  matter  was  ordered  to  stand 
over,  that  the  petition  might  be  served  at 
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«;.i"     :.(^    ir;itf»r    at  ana:»ilinir  lie   i&L  ir^i 

r.i^  n:'#-»f  iMrt  'jAt.  m  lat  mi.  itjaei  *iit.  hoc 

If*    ?*»iii«ftiit  mil  Jf'    Li/pgrs^  anr  lus 
^^r.i.#!/t«r^ — Tusr  ue  imuc'i;)!:  4aa  uxc  nr- 

«^  £4i#e  j^tvuera^  men  zjt^  ^Ustner^  vir  n 
Aim  v#   rirr^flfier.     1  ut  Omr-.  ^'wn  iu-i 

m^Jt  4  XiV.  »*u  i*v:  «  z^r-uirrjisi  zr,  xTJLXf.^ 
h  »v;ul  Ivt  ^norJrssuar.j  iari  i^nii  li  :i 
^,*.%'/vrw^r,  T^:ii>  jt  *  x^jTjp^t^,  tad  '»i-.t 

Ht   \\\'^,*'  '.  .H  Ck;£J   Jv>5I- — I  at:: 

u'>,  *.^^  u\';  i*»/.A;r'*pi  tA\  t;;rrciy:errd-  I 
^'/  f.'#»,  p^rf'T'-i-.e  tr.a:  tl'*e  j^*..:  oner  n.il  re- 
t-»>:\%^'.  %uy  vyity  irom  iL»  ds^  fro^iJe; 
w^  tmy/*md  it,  which  will  have  ail  the  ef- 
l^ttiwt  c^m\4:<{'itxict%  of  a  supersedeas ;  and 
tU^Atforc  we  ar«  not  inclined  to  ancul  this 
lUt,  \f4:'i$i$ne  the  bankrupt  may  have  coid- 
tt/ttf«^f\  ff^Ufuy  by  neglecting  to  surrender  : 
UiA  i^Uy  are  we  to  relieve  him  Irum  the 
e//r>^<|fj#'ne^sorhi4  neglect? 

flu  lfoi*//«jr  8ifi  ioifsi  Caoss. — Tiiis  ob- 
jtrrttfrtt  of  noH'SurreMlcr  wa^  not  taken  by 
any  of  the  reftpr/ndents ;  and  I  therefore 
ffoiibt  whether  it  was  necessary  for  tlic 
(/Oiirt  itsi'lf  to  inierfere  on  that  head.  I 
should  wj^h  to  be  c/invinced  that  there  is 
an  inflexible  rule  ot  practice,  that  a  fiat 
r;*nnot  i>«  superseded  till  after  surrender. 
Where  is  that  rule  to  be  found?  In  Ex 
parte  liobert$  (1;,  Uie  supersedeas  was  re- 

(1)9  Ros«,  MHi ;  s.  e«  1  Msd.7f . 
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SEfte  =iL  ^e  xanicnijc  las  n.r 
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CiT.  err-  r^ii.     The 


Oa  lie  15  -  -:  Janaarr  lS33,ti 
was  aj3*r.  i:;*--.-?rei. 

3/r.  Srtr*:.:n  arid  J/r.  Rngfrt 
parti  -\"cA:wV#  •.  5";  i:  was  decide 
har.k'Hrt   micr.:   j:<t:iion  to   $npe 
fore  the  f?r: y-s«coad  day,  witlioi 
surrendered.    A  contrarr  doctrine 
by  Lord  Lynd hurst,  C.  J.,  in 
Peaker  {4\   which   decided   thai 
mission   would  not  be  supersede 
application  of  the  bankrupt,  even 
sent  of  all  the  creditors.     In  Ex 
berls,  the   principle  seems   to    h 
correctly  understood.     That  was 
to  supersede  a  separate  commissii 
was  presented  by  some  joint  credi 
reporter  states  as  follows,  "  Ag 
application,  the  circumstance  of 

(«)  2  Rose,  61. 

(^)  t  Glyn  &  Jam.  101. 

(4)  Ibid.  357. 
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rapt  not  haTing  iiirrendercc]  to  his  sepnnite 
commission  was  confidently  relied  on,  and 
tbttti,  in  his  omission  to  surrender,  there 
wu  nothing  on  his  part,  of  extenuation — 
nothing  to  induce  the  indulgence  of  the 
Court,  the  superseding  the  separate  com- 
nistion  would  be  to  preclude  a  prosecution 
vbidi  tlie  legislature  had  prescribed,  and, 
in  effect,  to  pardon  a  felony.  To  this  it 
was  answered — tn  this  case,  this  omission  to 
surrender  to  the  separate  commission  was 
not  a  felony ;  this  could  only  be  by  omitting 
to  surrender  to  a  valid  commission ;  but 
here  the  separate  commission,  with  resfiect 
to  the  petitioning  creditor's  debt,  could  not 
be  iDstained ;"  and  Lord  Eldon  said,  that 
''the  objection  of  the  felony  depended  upon 
ibe  ralidity  of  the  separate  commission.*' 

We  submit,  that,  under  the  present  cir- 
comstancesy  it  being  clear  that  the  peti- 
tioning creditor's  debt  is  bad,  we  are  enti- 
tled to  annul  the  fiai  as  a  right,  for  while 
thej&ii  remains,  no  creditors  can  resort  to 
their  legal  rights  against  the  bankrupt. 

His  Honour   the  Chibf  Judoi. — The 
farther  argument,  which  we  have  just  heard, 
lias  not  altered  ny  view  of  the  subject,  and 
1  nmain  of  opinion,  that  the  proper  course 
will  be  to  impotud'the  fiat  and  proceedings 
B  diis  court ;   by  this  means  the  Court  re- 
ISBi  its  salutary  power  over  the  bankrupt; 
allfaongh,  the  desire  of  the  Court  so  to 
do,  would  not  have  weighed  with  me,  if 
Mdi  a  course  would  have  been  productive 
of  toy  injury  to  the  petitioner :  but  what 
iqnry  can  arise  to  him  ?     He  is  a  mort- 
gagee with  ai  power  of  sale,  so  that  his  title 
ia  psramount  to  that  of  the  assignees,  and 
cinnot  be  interfered  with  by  the  fiat ;  but 
if  it  should  hereafier  appear  that  any  actual 
dasttge  arises  to  the  petitioner  by  the  con- 
lisasnce  of  the  fiat,  he  may  apply  to  the 
Cosrt.     It  should  not  be  overlooked,  that 
tiiQogk  this  Court  supersede  this  fiat,  yet 
the  act  of  bankruptcy  remains,  on  which  a 
mr  fiat  may  be  issued  to-morrow.     The 
pHidoner  himself  may  have  liberty  to  issue 
tinrfiat  if  he  wislies. 
His  Honour  Sir  Johw  Csoss. — In  this 
CMt  the  petitioner  has  proved,  to  the  satis- 
k       kcdon  of  the  whole  Court,  that  there  is  not 
%      ^  Spod  petitioning  creditor's  debt,  and  we 
\    We  reversed    the    adjudication ;    conse- 
■    ^Katly  the  fiat  is  invalid,  which  gives  him 
I         Nrw  Series,  U.— nANKS. 


a  legal  ground  to  demand  a  supersedeas. 
While  this  invalid  fiat  exists,  no  creditor 
can  know  how  to  proceed ;  nor  can  the 
bankrupt  himself,  or  his  friends,  ascertain 
whether  or  not  he  is  in  fact  a  bankrupt ; 
and  he  is,  perhaps,  a  felon  for  not  having 
surrendered.  I  confess  myself  to  be  at  a 
loss  for  a  valid  reason  for  refusing  this 
supersedeas.  It  might  indeed  be  different, 
if  any  fresh  rights  had  accrued  to  the  par- 
ties, as,  if  the  bankrupt  had  obtained  his 
certificate,  or  any  sales  had  been  made,  then 
it  might  be  ndvisable  to  refuse  a  super- 
sedeas, on  the  application  of  a  creditor.  I 
am  of  opinion,  that  this  Court  ought  not  to 
refuse  to  tiiis  petitioner,  that,  to  whicli  he 
has  shewn  a  good  legal  right,  and  when  it 
is  not  suggested  that  any  injury  will  arise 
to  any  one  by  the  supersedeas. 

His  Honour  Sir  George  Rose. — If  the 
bankrupt  himself  applies,  be/ore  the  forty- 
second  day,  the  fiat  may  sometimes  be  an- 
nulled, though  he  has  not  surrendered ;  but 
even  then,  tlie  bankrupt  has  not  a  right  to 
a  supersedeas,  still  less  can  any  creditor 
claim  a  supersedeas  as  a  right. 

If,  indeed,  the  bankrupt  has  put  in  issue 
the  validity  of  the  commission  or  fiat,  by 
means  of  a  trial  at  law,  and  the  venlict  is 
against  its  validity,  then  he  may  have  a  right 
to  demand  the  supersedeas  here,  and  this 
Court  might  interfere  on  his  behalf  on  his 
petition,  and  afler  the  forty-second  day  and 
without  a  surrender ;  but  the  creditor  will 
not  receive  any  injury  in  the  present  case. 
Even  if  the  Court  did  supersede,  that  course 
would  not  give  the  petitioner  any  greater 
benefit  than  he  will  obtain  by  impounding 
the  proceedings.  Hut  a  creditor  has  no 
right  to  a  supersedeas.  He  has  a  right  to 
apply  here,  to  prevent  any  injury  being 
done  to  him  under  the  bankruptcy  ;  but  as 
to  a  right  to  a  supersedeas,  he  has  none ; 
certainly  not  till  afler  a  trial  at  law,  over- 
setting the  commission. 

Nevertheless,  though  a  creditor  has  no 
right  to  a  supersedeas,  yet,  if  he  %vould  be 
injured  by  the  continuance  of  the  fiat,  it 
might  be  superseded. 

I  put  it  to  any  one  knowing  anything  of 
bankrupt  business,  whether,  in  tlie  minutest 
particulars,  impounding  the  proceedings 
here,  has  not,  in  every  respect,  the  same 
effects  as  a  supersedeas,  except  that  the 
Court  retains  a  power  over  the  bankrupt. 
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When  applications  of  this  nature  are  made, 
the  Court  cannot  avoid  allowing  the  circum- 
stances of  the  case  to  have  some  influence. 
This  is  an  application  hy  a  creditor,  com- 
pletely protected  hy  a  valid  mortgage,  it 
heing  made  prior  to  the  fiat ;  and  I  cannot 
avoid  suspecting,  that  there  may  be  some- 
thing more  than  appears,  such  as  that  pos- 
sibly the  bankrupt  himself  may  have  some 
connexion  with  this  application. 

Supersedeas  refused.     The  fiat 

and  proceedings  ordered  to  be 

impounded. 

[See  Ex  parte  Foulger  re  Palmer,  post,"] 
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Ex  parte  cunkinouam  re 

MABERLEY. 


Payment  to  Agent,  after  bankruptcy  of 
Principal, 

Money  paid  into  the  hands  of  an  agent, 
after  the  bankruptcy  of  the  principal^  for  the 
purpose  of  being  remitted  to  the  principal, 
will  not  pass  to  the  assignees  of  the  bank- 
rupt; and  if,  in  settling  their  accounts  with 
the  agent,  they  have  allowed  him  to  retain  t/ie 
sums  so  paid  in,  they  will  have  to  repay  the 
money  to  the  persons  who  had  so  paid  the 
money  in. 

The  facts  of  this  case  were  as  follows  :— 
Maberley  carried  on  business  as  a  banker, 
in  London,  and  had  also  banks  of  exchange 
or  deposit,  at  Edinburgh  and  other  places 
in  Scotland  ;  and  J.  Biythe  had  the  ma* 
na{]^ement  of  the  Edinburgh  bank,  as  agent ; 
and  received  money  for  the  purpose  of  being 
remitted  to  London,  for  which  he  charged  a 
commission.  The  bank  in  London  stopped 
payment  on  the  :Snd  of  January,  and  letters 
were  sent  by  that  day's  post,  to  inform  the 
a<^ents  in  Scotland ;  on  the  morning  of  the 
4th,  the  petitioner  paid  into  the  hands  of 
Biythe,  for  the  purpose  of  being  remitted 
to  London,  305/.  I5s.,  in  notes  of  the  Na- 
tional Bank,  which  Biythe,  on  hearing  the 
news  of  the  stoppage  in  London, — which 
arrived  by  the  post  on  the  afternoon  of 
the  same  day, — retained,  in  part  payment 
of  his  demand  against  the  estate  of  Ma« 
berley ;  the  assignees  took  the  opinion  of 
couQ8el»  which  was  in  favour  of  Biythe's 


right  to  retain,  in  coniequence  of  which, 
they  settled  their  accounts  with  Biythe,  he 
giving  credit  for  the  amount  he  had  re- 
tainedy  including  the  sum  of  S05L  I5s,, 
(and  several  other  sums,  the  subject  of  the 
cases  Ex  parte  Solomons,  see  post,  p.  G2, 
and  Ex  parte  Belcher,)  after  retaining 
which,  he  remained  a  creditor  for  499/. 
5s.  6d.(l). 

Mr,  Betliell,  (with  whom  was  Mr.  Payn* 
ter,)  for  the  petitioner,  having  stated  the 
factSy  the  Court  declared  their  opinion,  that 
the  onus  lay  with  the  assignees. 

Mr,  Swanston  and  Mr,  Montagu,  for  the 
assignees  of  Mr.  Maberley. — Unless  assig- 
nees are  to  l>e  charged  for  delivering  up 
short  bills,  or  for  not  interfering  with  a  mort- 
gagee as  to  his  mortgage,  or  for  a  creditor 
who  has  a  right  of  set-off,  they  cannot  be 
cliarged  with  the  sum  of  305/.  15«.,  of  which 
they  have  not  received  one  farthing. 

But  it  is  said,  that  they  have  constructively 
or  virtually  received,  in  consequence  of  a 
decision  of  the  Court  in  Scotland.  Thia 
is  wholly  founded  in  mistake,  as  will  appear 
by  a  consideration  of  the  dates  and  pro- 
ceedings. 

On  the  7th  of  January,  the  National 
Bank,  and  various  other  persona,  presented 
bills  of  suspension  against  Maberley  and 
Biythe,  to  prohibit  their  parting  with  the 
possession  of  any  of  the  notes  of  the  Na- 
tional Bank,  for  the  purpose  of  ascertaining 
and  preserving  the  same,  for  the  behoof  of 
all  concerned  ;  which  was  ordered. 

On  the  11th  of  January,  a  petition  was 
presented  to  the  sheriff  of  Edinburgh,  by 
Cunningham, — the  person  who  had  paid  the 
soul,  I5s.  to  Biythe, — stating  the  facts  as 
to  the  payment  to  Biythe,  and  bankruptcy 
of  Maberley,  and  praying  that  Biythe  should 
apply  the  sum  to  the  uses  of  Cunningham  ; 
and  that,  in  the  meantime,  Biythe  sjiould  Im 
interdicted  from  parting  with  the  funds  tif 
the  future  order  of  the  Court ;  which  wa 
ordered. 

On  thp  £oth  of  January,  a  fiat  issue 
against  Maberley. 

On  the  22nd  of  May,  the  assignees 
Maberley  presented  a  petition  to  the  Lot 
of  Session,  stating  the  facts  respecting  < 
trade  and  bankruptcy ;  and  further  stati 

(1)  The  other  facts  of  the  ease  are  staled  ii 
argument  for  the  asngneei. 
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that  although  they  had  taken  poai ession  of 
some  of  the  doeuments  at  the  difTerent 
branch  banks,  there  still  remained  a  con- 
siderable part  of  the  funds  of  the  bankrupt, 
of  which  they  had  thitherto  been  prevented 
from  obtaining  possession,  in  consequence 
of  certain  interdicts  imposed  on  Mr.  BIythe, 
one  of  the  servants  of  the  bankrupt,  in 
whose  possession  they  uere  ;  and  fnrtlier 
flUtinfs^,  that  an  account  had  been  rendered 
hy  Mr.   BIythe,  who  claimed  to  deduct 
from  the  funds  in  his  hands  the  sum  of 
4,42i/,  12.».,  due  to  him  from  Maberley ; 
the  account  being  as  follows  : — 


BljUie,  Dr. 

Jm.  4. 

J[,  t.  d.         «£'.    «■  d. 

305  15  0/  ^'^^  ^  ^ 
AfurJan.  4..S,877  0  7 


Cr. 
£,     9.  c/. 


^6,80«  7   1 


From..  .6,80i     7  1 
Tak 4.4n  12  0 


BI>lhe,  Dr..i:i2,577  15  1 

The  petition  further  stated  as  follows : 
— I'he  petitioners  do  not,  by  any  means, 
admit  the  accuracy  of  Mr.  Blythe's  ac- 
counts, or  his  claim  of  retention,  especially 
to  the  extent  alleged  by  him  ;  but  they  are 
aware  that  these  are  matters  which  require 
investigation,  and  that  these  are  not  proper 
subjects  for  discussion  in  the  present  sum- 
mary application.     Supposing,   however, 
that  Mr.  Blythe's  accounts  are  correct,  and 
that  his  claim  of  retention  is  well  founded 
to  the  fall  extent  alleged,  there  still  remain 
in  his  hands  funds  to  the  amount  of  ^,2^77/. 
15s.  Idl,  of  which  the  petitioners  conceive 
that  tliey  are  entitled  to  obtain  immediate 
possession.     Mr.  Blythe's  only  ol)jection 
to  deliver  these  funds  to  them  is,  that  he 
lias  been  interpelled   from   parti ncr  with 
them  bv  certain  interdicts  obtained  bv  in- 
dividoals  after  Mr.  Maberley  suspended 
payment,  bat  before  the  petitioners  were 
appointed  assignees  under  the  fiat  of  bank- 
roptcy. 

The  petition  then  enumerated  the  inter- 
dicts, for  the  National  Bank,  the  Commer- 
cial Bank,  David  Watson,  Brown  &  Co., 
L.  E.  Solomons,  R.  Wylie,  Cunningham, 
sad  Hamer. 

The  petition  further  stated  the  nature  of 
the  English  law,  and  concluded  thus: — 
*'  Frwn  the  forotroing  atatcnivnt  it  will  be 


seen,  that  all  the  above  applications  have 
been  presented,  and  that  the  above  inter- 
dicts were  granted  in  the  absence  of  the 
petitioners  ;  and,  indeed,  before  they  were 
appointed  assignees  on  Mr.  Maberley's 
estate.  The  object  of  all  of  them,  is  to 
assert  and  to  obtain  for  the  respective  ap- 
plicants a  preference,  to  a  certain  extent, 
over  the  other  creditors  of  the  bankrupt. 
For  this  purpose,  the  applications  were  di- 
rected, and  the  interdicts  obtained  aq.iinst 
Mr.  Blythe,  who  was  the  servant  of  the 
bankrupt,  prohibitin«r  him  from  parting 
with  the  funds  in  his  hands,  and  craving 
that  he  should  be  ordered  to  pay  back  the 
sums  which  these  parties  had  paid  to  him, 
and  to  Maberley's  other  agents,  in  the 
course  of  business.  Whether  or  not  these 
parties  have  any  legal  right  of  preference, 
the  petitioners  will  not  now  discuss.  What- 
ever this  claim  may  he,  it  will  not  be  affect- 
ed hy  your  Lordship's  granting  the  prayer 
of  this  petition.  The  petitioners,  how- 
ever, conceive  that  they  are  entitled,  and, 
indeed,  bound,  to  obtain  possession  of  the 
funds  in  the  meantime,  for  the  benefit  of 
all  concerned. 

"  Thus  it  is  the  duty  of  the  petitioners, 
and  they  are  entitled  to  recover  in  the 
meantime,  from  all  persons  whatsoever  and 
wheresover,  the  whole  property  and  effects 
of  the  bankrupt:  and  the  only  question  is, 
whether  tlie  funds  in  dispute  form  part  of 
his  property. 

"  In  so  far  as  regards  the  notes  of  the 
National  and  Commercial  Banks,  this  ques- 
tion admits  of  no  doubt.  These  notes  were 
confessedly  the  notes  of  the  bankrupt,  and 
as  such  in  possession  of  his  agent,  Mr. 
Blythe.  But  these  banks  state,  that  there 
was  an  agreement,  understanding,  or  prac- 
tice, of  exchanging  notes  twice  a  week, 
which  they  require  should  be  continued  or 
implemifuted  after  the  bankruptcy.  This 
claim  necessarily  supposes  that  the  pro- 
perty of  these  notes  was  in  the  bankrupt 
at  the  time  of  his  suspending  payment, 
which  is  all  that  is  necessary  for  the  peti- 
tioners at  present  to  establish.  The  claim 
itself,  no  doubt,  seems  to  be  abundantly 
absurd.  But  if  these  banks  choose  to  per- 
sist in  it,  they  will  not  be  prevented  from 
doing  so.  hy  your  Lordship's  granting  the 
prayer  of  this  petition. 

"  Again,  in  reference  to  the  claims  of 
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repetition  made  by  the  other  parties^  by 
whom  interdicts  were  obtained,  the  ques- 
tion of  property  appears  to  be  equally 
plain.  That  the  money  truly  became  the 
property  of  Mr.  Maberley,  by  being  paid 
into  the  banking  offices  for  the  purpose  of 
transmission,  seems  perfectly  clear.  The 
business  of  the  bank  was  that  of  exchange 
and  transmission.  In  transmitting  money, 
the  bank  never  could  act  upon  the  principle 
of  transmitting  the  ipsum  corpus  of  the 
cash  or  notes  delivered  to  them,  but  merely 
on  the  principle  of  paying  the  same  sum 
by  means  of  its  correspondents  in  the 
place  of  transmission.  It  is  too  clear  to 
admit  of  a  question,  that  in  every  such  case 
the  money  paid  in  to  such  a  bank  or  to  its 
agents,  for  tlie  purpose  of  transmission, 
becomes  immediately  tlie  property  of  the 
bank,  under  an  obligation  to  pay  the  same 
sum  in  the  proper  quarter  and  to  the  pro- 
per party.  It  is  of  no  consequence,  there- 
fore, in  such  cases,  whether  the  party  who 
pays  the  money  can  specify  and  describe 
the  individual  notes  by  which  the  payment 
was  made.  This  does  not  in  the  least  alter 
the  nature  of  the  transaction,  or  prevent 
the  property  of  the  notes  so  paid  or  de- 
livered from  passing  immediately  to  the 
banker  who  engages  to  transmit  the  money. 
Thus,  suppose  the  very  instant  ader  such 
payment  was  made,  Mr.  Maberley's  agent 
had  paid  away  the  notes  so  delivered  to  a 
third  party,  in  the  ordinary  business  of  the 
day ;  in  such  a  case,  it  could  not  be  alleged 
that  he  had  done  more  than  he  was  fully 
entitled  to  do,  as  acting  for  Mr.  Maberley, 
and  as  vested  on  his  account  with  the  do' 
minium  of  the  notes  so  delivered. 

*'  Now,  if  this  question,  as  to  the  pro- 
perty of  the  notes,  be  once  settled  in  the 
petitioners'  favour,  they  conceive  them- 
selves entitled,  in  hoc  statu,  to  decline  the 
discussion  of  any  claim  of  mere  preference 
over  the  funds  of  the  bankrupt,  or  any 
personal  claim  of  redelivery  of  the  notes 
so  paid,  to  which  the  individuals  in  ques- 
tion may  cohceive  themselves  entitled. 
Whatever  preference  they  may  be  entitled 
to,  whether  over  the  whole  funds,  or  over 
the  individual  notes  in  question,  will  not  be 
in  the  least  interfered  witli,  by  the  peti- 
tioners obtaining  possessioi)  of  the  bank- 
rupt's whole  property,  for  the  interest  of 
all  concerned.  It  cannot  be  pretended  that 


the  interdicts  in  question  have,  in  them* 
selves,  the  effect  of  creating  such  prefer- 
ence. Such  right  of  preference,  if  it  exists 
at  all,  must  have  existed  independently  of 
these  interdicts,  the  only  object  of  which 
was  to  keep  matters  as  they  were,  at  the 
date  of  the  several  applications.  But  now 
that  the  petitioners,  acting  under  the  juris- 
diction of  the  Court  of  Bankruptcy^  in  Eng- 
land, have  been  vested  with  a  paramount 
and  exclusive  right  of  possession,  in  regard 
to  the  matters  of  this  bankruptcy,  delivery 
to  them  by  Mr.  BIy  the  must  have  precisely 
the  same  effect,  in  so  far  as  these  alleged 
preferences  are  concerned,  as  if  he  were 
himself  to  retain  the  funds  in  his  own  pos* 
session,  in  compliance  with  the  interdicts. 

"That  the  petitioners,  then,  are  entitled 
under  the  statute  to  obtain  possession  of 
these  funds,  for  the  benefit  of  all  concern- 
ed, seems  to  admit  of  no  doubt.  Nor  do 
the  interdicts  which  have  been  obtained, 
present  any  substantial  obstacle  to  the 
granting  of  the  prayer.  For,  in  the  first 
place,  these  interdicts  were  granted  in  the 
absence  of  the  petitioners;  and,  indeed*  be- 
fore they  were  appointed  assignees:  second* 
Iv,  the  object  and  intention  of  these  inter* 
diets  was  only  to  keep  matters  enthre,  and 
to  prevent  the  alleged  claims  of  tlie  appli^ 
cants  from  being  affected  by  Mr.  Blythe's 
paying  away  or  delivering  to  third  parties 
particular  notes,  or  the  funds  in  dispute, 
which  object  will  be  fully  attained,  if  Mr. 
Bly  the  be  authorized  to  deliver  these  funds 
to  petitioners,  for  the  benefit  of  all  con* 
cerned :  and,  thirdly,  since  these  interdicts 
were  granted,  by  virtue  of  that  temporary 
and  local  jurisdiction  which  the  situation 
of  the  funds  or  residence  of  the  holder 
created,  a  supereminent  jurisdiction  has 
come  into  existence,  extending  over  tlie 
whole  property  of  the  bankrupt,  wherever 
situated,  which  every  Court  in  the  united 
empire  is  bound  to  recognize,  and  to  which 
the  temporary  order,  or  other  arrangements 
of  other  jurisdictions  in  that  matter  ought 
to  bend." 

The  petition  then  prayed,  that  the  Court 
would  order  Bly  the  to  pay  and  deliver  over 
to  the  petitioners,  as  assignees  of  Maberleyt 
the  bank  notes  and  other  monies,  amount- 
ing as  aforesaid,  (after  giving  effect  in  the 
meantime  to  Mr.  Ulythe^s  claim  of  reten- 
tion,) to  the  sum  of  ^,^77/.  156.  Id, 


COURT  OF  BANKRUPTCY:  1835. 


61 


On  the  1  Qth  of  July  1 8S2,  the  Court  in 
Scotland  decreed  aa  follows  : — '*  That  the 
question  raised  by  the  various  applications 
for  interdict,  by  the  several  parties  men* 
tioncd  in  this  petition,  is  not  strictly  or 
lei^lly  a  question  of  vindication  of  pro- 
perty, but  a  question  of  preference  on  funds 
Iri^itimately  in  the  possession  of  James 
Blythe,  agent  and  manager  for  the  bank- 
rupc»  and  which  will  be  most  properly  dis* 
oil  awed  and  determined  under  the  proceed- 
ings in  bankruptcy  in  EnKland-  Decern 
and  ordain  the  said  James  Blythe  to  pay 
and  deliver  to  the  petitioners,  the  assignees 
of  tb«  estate  and  effects  of  the  said  John 
Maberley,  or  their  mandatories,  the  whole 
bank  notes  and  other  monies  and  effects  in 
his  haiida«  aa  agent  of  the  said  John  Ma- 
berley. after  deducting  in  the  meantime 
the  sum  of  4,424/.  \^s,,  for  which  he 
dainos  a  right  of  retention,  and  reserve  to 
all  parties  their  respective  rights  and  claims 
of  preference,  to  be  insisted  on  in  the  form 
of  proceeding  in  England.  Find  the  said 
Blythe  entitled  to  the  expenses  incurred 
by  him."  In  consequence  of  this  order, 
Blythe  paid  to  the  assignees  ^,10G/.  \9s.Sd.t 
and  retained  499/.  5s.  7d.,  the  balance  due 
tt»  bim«  oo  the  4th  of  January  ;  that  is,  he 
deducted  from  2,877/.  Qi.  7(/.,  paid  in  af^er 
Jane  4th,  the  sum  of  2,377/.  I5s.,  retain- 
ing the  balance  of  499/.  5s.  Id. 

In  consequence  of  the  advice  of  English 
and  Scotch  counsel,  the  assignees  admitted 
that  they  could  not  interfere  with  Blythe's 
right  to  retain  the  d,9S5/.  6«.  6i/.,  due  on 
the  4th  of  January,  but  insisted  that  he 
was  bound  to  pay  over  to  them  the  whole 
of  the  2,877/.  Os.  7</.for  the  parties  entitled 
to  it.  To  this  he  has  reluctantly  acceded, 
and  has  paid  over  the  whole  of  the  2,877/. 
Of.  7c/.  received  after  the  stoppage,  and  is 
now  a  creditor  for  499/.  5s.  Id, 

How,  then,  can  it  be  said,  that  the  as- 
signees have  in  legal  construction  received 
this  money  ?  They  are  in  the  exact  situa- 
tion of  all  assignees,  when  there  is  a  con- 
flicting claim  between  them,  and  an  indi- 
vidual creditor  who  claims  a  mortgage,  a 
lien,  or  right  of  set-off.  1  f  they  can  recover 
the  money  from  Blythe,  they  are  bound  to 
do  it,  and  may  be  charged  for  their  wilful 
default,  if  they  do  not  recover  it ;  but  that 
iinot  the  subject  of  this  petition. 


The  Court,  without  hearing  the  reply, 
declared  that  the  assignees  must  pay  over 
the  money,  and  ordered  as  follows  : — 

That  the  aKsignees  pay  over  the  money 
to  the  parties  who  had  remitted  the  same 
to  Blythe,  without  prejudice  to  any  ques- 
tion between  the  assignees  and  Blythe. 
The  assignees  to  be  at  liberty  to  use  the 
names  of  the  petitioners  (first  indemnify- 
ing them)  in  any  action  by  or  against  them 
— the  assignees  —  touching  the  said  sum 
of.30;:i/.  \5s.  (1) 

May  1833,  a  petition  of  rehearing  was 
presented.  The  same  counsel  were  lieard, 
but  nothing  new  was  urged. 

His  Honour  the  Chief  Juooe. — The 
order  made  upon  the  former  hearing  of  this 
petition  is  right.  On  the  4th  of  January, 
the  petitioner  pays  into  the  hands  of 
Blythe,  as  agent  of  Maberley,  bank  bills 
to  be  transmitted  to  London.  On  that 
day  advice  is  received  that  Maberley  had 
stopped  payment.  The  petitioner  fur  bids 
Blythe  to  transmit  the  bills,  and  he  com- 
plies with  this  order  of  prohibition.  An 
interdict  aUo  is  obtained  in  the  court  of 
session  to  prevent  the  transmission.  If  the 
assignees  had  kept  aloof,  and  said,  '  We 
claim  these  bills  as  belonging  to  the  es- 
tate of  Maberley,'  and  they  had  prosecuted 
their  claim  by  adverse  proceedings,  the  case 
would  have  been  different,  and  another 
question,  according  to  what  is  now  contend- 
ed fur,  might  have  arisen.  But  while  the 
monies  are  in  the  hands  of  Blythe,  the  as- 
signees step  in  and  claim  the  notes.  They 
do  not  reject  the  claim  of  Cunningham,  and 
leave  the  question  to  be  settled  between 
him  and  Blythe,  but  claim  the  bills  as  part 
of  the  estate  to  be  administered  under  the 
bankruptcy.  In  their  petition  to  the  Court 
of  Ses-tion,  they  sot  ont  the  account.  They 
say  that  there  is  a  sum  of  2^3771.  I5s.  \d, 

(1)  Upon  this  dcrisioD  oilier  petitions  were  pre- 
scuted,  sta'iug  in  substunco  thr  sfaiue  facts,  and 
jirayiD^  to  tlio  samo  effect.  Siniiiur  orders  were 
made  on  each  of  these  petitions.'  An  application 
was  made  to  the  Court, that,  as  these  parties  resided 
m  Scotland,  out  of  the  juriiMliction,  the  money  might 
bo  p:iid  into  court,  uutil  the  result  of  an  appeal, 
which  liad  been  preffonted  to  the  Lord  Chancellor, 
was  ase«)rtained.  This  the  Court  refused,  and 
ordered  the  money  forthwith  to  be  paitl  to  each  pe- 
titioner. 
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due  to  Maberley's  estate,  comprising,  among 
others,  the  sum  o£  305L  155.,  which  they 
claim  as  part  of  the  bankrupt's  estate.  Tiie 
assignees  thereby  adopt  the  act  of  Blythe 
receiving  the  money  as  the  agent  of  Maber- 
ley,  and  they  demand  by  their  petition  that 
it  should  be  paid  over,  reserving  all  ques- 
tions which  might  afterwards  arise  upon  the 
facts.  Upon  this  state  of  circumstaneesy 
ahhough  the  specific  notes  were  not  handed 
over  to  the  assignees,  yet  they  were  claimed 
and  accounted  for,  and  the  equivalent  for 
them  received  as  part  of  the  bankrupt's 
estate.  A  question  then  arose  as  to  what 
Blythe  was  entitled  to  retain.  The  value 
and  amount  of  the  notes  formed  part  of  the 
account  in  question.  The  sum  which  Blythe 
was  entitled  to  retain  was  settled  between 
him  and  the  assignees,  and  the  balance  was 
paid  over  to  them  according  to  their  claim. 

By  these  transactions  they  acknowledged 
Blythe  as  the  agent  of  Maberley,  and  set- 
tled accounts  with  Blythe  on  the  footing 
that  he  had  a  right  to  retain  the  value  of 
the  bills.  The  assignees,  therefore,  now 
stand  in  the  same  situation,  as  to  Cunning- 
ham, as  if  the  question  were  with  Blythe, 
for  they  stepped  in  pending  the  litigation, 
and  prevented  the  restoration  of  the  bills 
to  Cunningliam.  They  have  got  into  their 
power,  and  virtually  into  their  possession, 
the  bills  of  Cunningham,  or  their  equivalent. 

His  Honour  Sib  J.  Cross. — The  assig- 
nees go  into  the  Court  of  Session,  and  sue 
Blythe  as  the  agent  of  Maberley.  A  decree 
is  obtained  in  favour  of  the  assignees,  by 
which  it  is  decided  that,  as  between  the 
bankrupt  and  his  agent  Blythe,  the  whole 
estate,  including  these  bills  or  the  money 
proceeds  of  them,  belongs  to  the  assignees, 
subject  to  the  lien  of  the  agent.  Upon  this 
foundation  the  account  is  settled  with  Blythe, 
the  assignees  saying  to  him,  **  You  may  re- 
tain Cunningham's  money,  to  wipe  out  so 
much  of  your  claim  of  debt  against  us." 
They  have  virtually  got  the  bills,  for  they 
have  paid  with  the  bills,  or  the  proceeds 
of  them,  so  much  of  their  debt  to  Blythe. 

His  Honour  Sir  George  Rose  con- 
curred. 

Order  confirmed,  and  petition  of  re- 
hearing dismissed^  with  costs {\). 

(t)  This  was  appealed  against  and  affirmed,  on 
the  15tb  of  August. 


1833 
May  8 


;.} 


Ex  parte  Solomons  re  ma- 

BERLBT. 


Payment  to  Agent^  after  bankruptcy  of 
PrmcipaL 

Money  paid  into  the  hands  of  an  agents 
after  the  bankruptcy  of  the  principal^  for  the 
purpose  cf  being  remitted  to  the  pruscipaJ^ 
Kill  not  pass  to  the  assignees  of  the  bank^ 
rupt ;  and  (/,  in  settling  their  accounts  with 
the  agent,  they  have  allowed  him  to  retain 
the  sums  so  paid  in,  they  will  have  to  repay 
the  money  to  the  persons  who  had  so  paid  iks 
money  tit. 

This  case  was  nearly  similar  to  the  pre* 
ceding,  except  that  it  did  not  appear  that  the 
notes  (which  had  been  paid  in  to  the  branch 
bank  on  the  morning  of  the  4th  of  Januaryt 
and  for  which  the  petitioner  had  taken  an 
order  payable  to  L.  £.  Solomons  in  Lon- 
don,) could  be  identified ;  on  the  newt  of  the 
stoppage  of  the  London  house*  the  agent, 
Blythe,  did  not  remit  the  money,  bat  re* 
tained  it  under  notice  from  the  petitioner  ; 
and  on  the  7th  of  the  same  month,  the 
petitioner  obtained  an  interdict  from  the 
sheriff  of  Edinburgh,  restraining  theagent» 
Blythe,  from  parting  with  the  money ;  on 
the  assignees  being. appointed,  they  claimed 
the  property  in  a  petition  presented  to  the 
first  division  of  the  Court  of  Session  in  Soot- 
land,  when  the  Lords  of  Session  decided* 
that "  It  was  not  strictly  or  legally  a  ques- 
tion of  vindication  of  property,  but  a  ques- 
tion of  preference  on  funds  legitimately  in 
the  possession  of  the  said  James  Blythe,  ae 
agent  and  manager  for  the  bankrupt,  and 
which  will  be  most  properly  discussed  4md 
determined  under  the  proceedings  in  bank« 
ruptcy  in  England.  Decern  and  ordain  the 
said  James  Blythe  to  pay  and  deliver  to 
the  petitioners,  the  assignees  of  the  estate 
and  effects  of  the  bankrupt,  John  Maberley, 
or  their  mandatories,  the  whole  bank  notes 
and  other  monies  and  effects  in  his  hand% 
as  agent  for  the  said  John  Maberley,  'after 
deducting  in  the  meantime  the  anni'  of 
4,424/.  l^s.,  for  which  he  cImois  a  right  of 
retention,  and  reserve  to  all  parties  their 
respective  rights  and  claims  of  preleraMe» 
to  be  insisted  on  in  the  due  form.  .of. pro* 
ceeding  in  England."  It  appeared  that  the 
sum  in  the  hands  of  Blythe  did  not  cover 
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his  demand,  ind  be  proved  against  the  es- 
tate for  the  remainder ;  and  the  petitioner 
prayed,  that  the  assignees  miglit  pay  over 
to  him  the  sum  of  1 85/.,  and  the  costs  of 
both  inquiries. 

Air.  Snanttom  considered,  that  tliis  case 
differed  very  materially  from  the  case  of 
Ex  parte  Cuuningkam,  inasmuch  as  the 
notes  paid  in  could  not  be  distinguished 
from  the  other  money  in  the  hands  of  the 
agent,  and  as  the  petitioner  iiad  received 
an  order  for  it,  which  was  to  have  been 
transmitted  to  London ;  and  tlierefore,  unless 
the  notes  could  be  identified,  they  would 
fall  under  the  same  principle  laid  down  in 
Scoii  T.  Sumam  (1),  where  the  distinction 
turns  upon  the  same  principle  as  that  of 
a]iort  bills,  which  are  returnable  on  account 
of  liieir  being  capable  of  identification. 

His  Honour  i)iR  G.  Rose. — Take  it  for 
granted  they  cannot  identify.  They  had  so 
nauch  money,  which  was  paid  into  your 
hands  for  the  purpose  of  being  remitted ; 
but  the  same  day  you  received  a  notice  not 
to  remit,  and  your  right  ceased.  1 1  in  conced- 
ed to  you,  that  if  the  money  hud  been  re- 
mitted to  Maberley,  it  would  then  have 
been  necessary  to  identify  ;  you  have  no  afli- 
davit  denying  liaving  received  the  money. 

Jl/r.  Swantton. — No:  but  it  is  only  alleg- 
ed that  they  took  the  balance  of  what  was 
in  Blythe's  hands,  or  rather  settled  BIythe's 
account,  allowing  him  to  prove  for  the  dif- 
ference. 

His  Honour  Sir  G.  Rose. — Your  very 
claiming  the  balance  of  2,000/.  is  a  clear 
deahiig  with  the  183/.,  which  was  taken 
iiito  the  account. 

Mr.  Bctkell,  (with  whom  was  Afr»  PayU' 
ter,)  was  not  called  on  by  the  Court. 

His  Honour  the  Chief  Judge. — I  must 
confess  that  I  see  no  distinction  between  this 
cue  and  Ex  ptarle  Cunningham,  fur  it  is 
dear,  that  before  Blythc  transmitted  the 
money,  he  had  notice  to  retain,  and  did  re- 
tain the  notes,  and  they  remained  in  Blythe's 
bands  up  to  the  bankruptcy.  If  the  assig- 
nees bad  never  adopted  the  act  of  BIythe, 
then  they  wonld  not  have  been  compelled 
to  restore  the  property  claimed  ;  but  they 
daimed  the  property  in  their  petition  in 
Soodand,  where  BIythe  was  ordered  to  pay 
back  the  whole  funds,  deducting  the  sum 


of  5,958/.  Wc  are  told  that  this  case  will 
be  sent  back  to  another  tribunal :  with 
that  we  cannot  have  any  interference  ;  but 
I  am  convinced  justice  and  law  coincide  in 
not  permitting  the  assignees  of  Maberley 
to  retain  this  money. 

His  Honour  Sir  J.  Cross. — This  is  not 
a  question  of  law  or  equity,  but  of  fact ; 
and  the  case  becomes  more  clear  every  time 
it  is  discussed  ;  the  assignees  say,  this  is 
our  money,  because  you,  Mr.  Solomon,  do 
not  identify  the  notes ;  which  is  contrary  to 
fact,  for  there  is  nothing  here  to  prove 
they  could  not  have  been  identified ;  and 
the  petitioner  was  not  bound  to  bring  an 
account  of  the  notes.  The  money  was  paid 
in  for  the  purpose  of  being  remitted  to 
London,  at  a  time  when  the  firm  had  stop- 
ped payment,  and  on  the  same  day,  and 
before  the  remittance  was  made,  notice 
was  given  to  the  agent  to  hold  the  money. 
I  must  confess  I  am  glad  this  case  has  been 
brought  on  again,  for  I  am  convinced,  that 
neither  inlaw  nor  equity,  should  the  assig- 
nees of  Muberley  be  allowed  to  retain  this 
money. 

His  Honour  Sir  G.  Rose  concurred 
with  his  learned  colleagues ;  the  assignees 
claimed  the  money  in  the  Scotch  courts  as 
part  of  the  estate  of  the  bankrupt;  it  might 
have  been,  that  the  petitioners  would  have 
recovered  under  the  Scotch  order,  if  the 
assignees  had  not  interfered  ;  the  assignees 
must  be  considered  to  have  converted  the 
money  to  the  purposes  of  the  estate  of 
Maberley.  It  is  said  to  be  hard  to  make 
the  assignees  account  for  what  they  never 
received  :  if  there  had  been  any  distinction 
in  the  order,  between  money  received  be- 
fore and  afler  the  bankruptcy,  it  might  be 
unjust  to  charge  the  assignees  ;  but  it  is  a 
general  order.  The  arrangement  between 
themselves  and  the  representatives  of 
BIythe,  cannot  affect  the  petitioners.  The 
order  will  give  the  assignees  the  right  of 
using  the  names  of  the  petitioners. 

Ordered  as  prayed (\)» 
(1)  This  wu  ippealed  igminit,  and  afiirmetl. 


(1)  Willci,400. 


I, 
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Praciice, 

Where  an  order  for  aubstiluting  gervice  on 
the  solicitor  to  the  assignees  had  been  obtained^ 
before  the  Vice  Chancellor^  and  an  order 
nunc  pro  tunc  obtained^  the  Court  of  Revietw 
mil  permit  the  order  to  be  completed. 

Mr.  Richards  stated,  that  this  was  the 
application  of  an  equitable  mortgagee,  who 
had  been  declared  so  by  the  Vice  Chan- 
cellor, and  the  usual  order  for  a  sale  and 
account  made  ;  but,  on  applying  at  the 
office,  it  appeared,  that  the  assignees  had 
not  been  served  ;  and  after  a  fruitless  search 
for  them,  the  Vice  Chancellor  granted  an 
order  to  substitute  service  upon  the  solici- 
tor to  the  commission,  and  an  order  nunc 
pro  tunc  was  obtained ;  the  application  to 
this  Court  was  to  proceed  and  complete 
the  order. 

Order  made. 


ISSS,     >  Ex  parte  holder  in  the  mat' 
April  27,  y  ter  o/*  holder. 

Renewed  Fiat — Bankrupts  Right  to  in-' 
quire  into  conduct  of  Assignees — Bankrupts 
Examination — EstoppeL 

A  bankrupt f  in  his  examinations  before  the 
commissioners,  stated  that  he  had  no  interest 
in  certain  premises  settled,  in  trust,  on  his 
marriage;  his  wife,  at  the  time,  admitting  that 
she  had  the  settlement,  but  would  not  give  it 
up,  or  allow  it  to  be  seen ;  these  facts,  toge* 
ther  with  the  lapse  of  twelve  years,  do  not 
estop  the  bankrupt  from  petitioning  for  a  re-- 
newedfiat  to  inquire  into  the  conduct  of  the 
assignees  and  others,  as  to  this  property,  in 
which  the  bankrupt  now  states  that  he  has 
discovered  that  he  has  and  always  had  a  life 
interest. 

This  was  the  petition  of  the  bankrupt, 
who  was  uncertificated,  and  prayed  that  a  re- 
newed fiat  might  be  issued  against  him,  in 
order  that  certain  parties  (Keddy  and  Rush- 
worth)  might  be  compelled  to  account  for 
parts  of  his  property. 

The  petition  stated,  that  a  commission 
issued  against  the  i>etitioner  in  1811,  and 


that  all  the  commissioners,  but  one,  were 
dead,  and  that  Keddy  was  the  only  surviv- 
ing assignee ; — that  debts  to  the  amount  of 
1,558/.  were  proved,  and  only  one  dividend 
of  Sf.  8)^.  ever  paid  ; — that  the  petitioner 
was,  at  the  time  of  his  bankruptcy,  tenant 
for  life  of  certain  real  estates,  under  his 
marriage  settlement,  and,  in  pursuance  of  a 
power  therein,  sold  certain  parts  of  theae 
estates,  but  disputes  arose  as  to  payment 
of  some  charges,  and  a  bill  was  filed  in 
1821  by  the  incumbrancers,  under  which 
Rush  worth  was  solicitor,  and  procured  from 
some  of  the  complainants  assignments  of 
their  interests  ; — that  in  1824,  Rushworili 
procured  a  Mr.  G.  to  be  appointed  receiver; 
"and  that  in  fact,  the  said  Rush  worth 
had  been  in  the  possession  or  receipt  of  the 
rents  and  profits  since  that  time ;" — that  in 
1825,  Rushworth  prevailed  on  Keddy  (the 
surviving  assignee)  to  appoint  him  solicitor 
under  the  commission,  [this  was  denied} 
and  to  deliver  over  the  proceedings  to  him ; 
and  that  in  1825  Keddy  released  to  Rush- 
worth  all  the  bankrupt's  interest  (if  any)  in 
the  premises  in  question. 

[In  the  affidavits  in  reply,  it  was  stated, 
that  Rushworth  had  bought  up  nearly  all 
the  debts  proved,  and  thus  claimed  a  right 
to  the  release.] 

The  petition  also  charged  Keddy  with 
having  misappropriated  other  portions  of 
the  same  estate,  and  concluded,  that  if 
Rushworth  and  Keddy  were  made  to  ac- 
count, there  would  be  assets  to  pay  all  the 
creditors  SOf.  in  the  pound,  and  leave  a 
surplus  to  the  petitioner. 

Most  of  the  above  statements  were  con- 
troverted or  denied  in  the  affidavits  in 
reply. 

The  counsel  for  the  petitioner  stated  as 
above,  and  submitted,  that  a  renewed  fiat 
ought  to  issue,  in  order  that  the  matter 
might  be  properly  sifted  and  inquired  into* 

The  counsel  for  the  respondents  shewed, 
from  the  proceedings,  that  the  bankrupt, 
when  before  the  commissioners,  had  con- 
stantly denied  that    he   had   any   interest 
whatever  in  the  premises;  and  that  his  wife, 
who  was  summoned  before  tlie  commission- 
ers, admitted  having  the  deed  of  settlemen 
in  her  possession,  but  refused  to  give  it  uf 
or  allow  it  to  be  inspected ; — that  the  ban! 
rupt  had  lain  by  for  twelve  years  ; — ar 
that  the  bankrupt  could  not  now  be  hea 
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elaim  an  interest  in  the  premises,  as 
i  preaent  statement  shews  that  he  was 
ilty  of  felony  in  concealing  the  fact 
fore.  They,  therefore,  submitted,  that 
e  bankrupt  was  atopped  from  now  claim- 
^  any  interest  in  the  premisies,  and  conse- 
lently  could  have  no  right  to  have  a  re- 
?wed  fiat  issued  for  the  purpose  of  insti- 
ling inquiries  as  to  these  estates,  whatever 
ght  a  creditor  miglit  have  to  such  inquiry. 
hey  also  entered  into  statements,  to  shew 
\Mt  the  parties  charged  had  not  acted  im- 
roperly. 

The  petitioner's  counsel  -in  reply  stated, 
lat  when  'the  bankrupt  was  examined  be- 
ire  the  commissioners,  he  really  was  igno- 
int  of  his  interest  in  the  premises,  wliich 
s  bad  only  lately  discovered. 

The  CouaT  were  of  opinion  that  a  case 
ir  inquiry  had  been  made  out,  and  that 
le  renewed  fiat  should  be  directed  to  a 
ondon  commissioner. 

Jfr.  Koe  for  the  petitioner. 

Mr.  Swansian  and  Afr,  liethell  for  Keddy. 

Mr.  Bueon  for  Rush  worth. 

Hie  order- made  was — 

Let  the  bankrupt  be  at  liberty,  in  the 
lame  of  any  creditor- or  creditors  to  sue 
wt,  within  a  month,  a  renewed  fiat,  to  he 
lirected  to  a  lioiidon  Commissioner,  and 
et  the  petition  stand  over  till  after  the  choice 
>f  assignees.  Restrain  Rush  worth  and 
Keddy  from  voting  or  interfering  in  the 
jioiee  of  assignees.  Give  liberty  to  any 
party,  or  the  assignee  or  assignees,  when 
chosen,  to  apply.  Reserve  further  direc- 
tions and  costs* 


18SS       7 

II  *        >  £x  parte  BURN  ALL  re  BENNETT. 

Praetke — Reiiearing —  Casts  —  Super  se- 
iau  by  Assignees — LtabilUy  of  Pttiiiouing 
Creditor. 

There  cannol  be  a  rehearing  as  to  costs 
«/y.  The  expenses  of  working  a  commis' 
ttw,  are  costs  within  this  rule. 

PetiiionM  bff  assignees   to  supersede  are 
koked  at  jealouUy — per  Rose,  J. 
New  5erie.%  II.— Bankk« 


In  this  case,  the  a^si^noes,  soon  after 
their  appointment,  discovered  that  the  debt 
of  the  petitioning  creditor  was  a  Gctitious 
one,  and  the  commission  altogether  fraudu- 
lent,  being  issued  in  order  to  force  the  cre- 
ditors into  a  composition  ;  whereu|>on  they 
presented  a  petition,  praying  that  the  com- 
mission might  he  snpersedetj,  and  ihnt,  "  the 
costs  of  and  occasioned  by  the  issuing  and 
prosecuting  such  commission,  together  with 
the  costs  of  that  petition,  and  incident  there- 
to, might  be  paid  by  the  petitioning  cre- 
ditor." 

That  petition  was  heard  on  the  12tli  of 
May  1 832,  when  an  order  was  made,  refer- 
ring it  to  the  commissioners  to  inquire  and 
certify  whether,  at  the  date  of  the  commis- 
sion, there  was  a  valid  and  suflicient  debt 
due  to  the  petitioning  creditor,  and  if  the 
commissioners  found  that  there  was  not, 
then  the  commission  was  to  be  supenieded, 
and  the  assignees  were  to  be  at  liberty  to 
take  out  a  new  fiat,  unless,  within  a  month 
from  the  date  of  the  commissicmers*  certifi- 
cate, another  debt  was  substituted,  and  in 
that  case  the  costs  of  the  examinations  were 
to  be  paid  by  the  petitioning  creditor;  but, 
if  the  commission  were  superseded,  then 
in  addition,  he  was  to  pay  the  costs  of  and 
incidental  to  the  su|>ersedeas. 

The  commissioners  found,  that  the  peti- 
tioning creditor's  debt  was  inaufHcieiit  to 
support  the  commission,  and  it  whs  super- 
seded, and  a  new  fiat  issued  by  the  asbig- 
nees.  The  present  petition  was  by  the 
assignees  of  the  superseded  commission, 
praying  a  rehearing,  for  the  purpose  of 
varying  the  order,  by  adding,  that  the  pe- 
titioning creditor  be  .ordered  to  pay  the 
costs  of  the  supersedeas,  &c.,  **  together 
with  tfie  assignees*  costUt  charges,  and  eX' 
penses  of  and  occasioned  bij  the  issuing  and 
prosecuting  of  the  commission.** 

Mr.  Bethell,  for  the  petitioning  creditor, 
objected  that  this  was  a  petition  for  a  re- 
hearing as  to  costs  only,  which  could  not 
be  entertained. 

Air.  Montagu  and  Afr.  Teed,  for  the  pe- 
titioners.— The  law  applicable  to  cases  of 
rehearing  for  costs  is,  it  must  be  admitted, 
too  well  settled  to  admit  of  doubt,  or  allow 
of  argument ;  but  the  general  rule  does  not 
apply  to  this  case ;  the  question  here  not 
being  as  to  costs,  but  as  to  certain  expenses, 
viz.,  those  of  working  a  commission  of 
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bankruptcy,  which,  it  is  certaio,  the  peii- 
tioniDg  creditor  must  have  been  ordered  to 
pay,  if  the  attentioo  of  the  Court  had  been 
drawn  to  the  point ;  for  it  is  a  general  rule, 
that  assignees  are  entitled  to  be  indemni- 
fied by  the  petitioning  creditor,  against  all 
the  expenses  of  the  commission,  if  they 
apply  within  a  reasonable  time,  which  they 
do  in  the  present  case — for  the  commission 
issued  on  the  9  th  of  November  1831,  the 
second  meeting  was  on  the  23rd  of  January 
1832,  and  in  March,  the  petition  was  pre- 
sented. 

In  Ex  parte  Graves  (1),  Lord  Eldon  said, 
that  "  though  the  Court  looked  with  jea* 
lousy  at  applications  by  assignees  to  super- 
sede»  yet  it  was  the  duty  of  assignees,  as 
soon  as  passible  to  be  assured  that  tlie 
ground  on  which  their  first  steps  are  taken, 
was  secure,*'  &c. 

In  Ex  parie  Barnes  (2),  it  was  said  by 
the  Vice  Chancellor,  "that  a  petition  might 
be  presented,  where  an  order  of  superse- 
deas had  not  included  the  charges  of  pro- 
secuting separate  commissions."  In  that 
case,  a  pelUtan  for  costs  was  presented,  and 
the  Vice  Chancellor  held,  it  should  have 
been  a  petitbn  for  a  rehearing ;  that  is  the 
only  decision,  and  the  words  of  the  Vice 
Chancellor,  as  to  payment  of  costs  out  of  a 
particular  fund,  were  extra-judicial,  as  no 
such  question  was  before  the  Court. 

In  this  case,  diere  ought  to  be  a  rehear- 
ing, because  (besides  the  fact  that  this  is 
not  a  question  as  to  costSf)  it  is  merely  a 
slip  made  by  the  Court  itself,  in  its  own 
order,  which  ought  to  be  rectified. 

[^Per  Curiam* — If  the  order  did  not  in- 
clude tlie  costs,  tlie  parties  should  have 
taken  care,  at  the  proper  time,  to  have  had 
tlie  minutes  corrected.  As  to  not  being 
cosist  these  are  denominated  costs  in  the 
act  itself;  and  are  they  not,  in  fact,  costs?] 

The  expenses  of  a  commission  do  not 
strictly  come  within  the  word  costs,  so  as 
to  prevent  this  rehearing. 

Mr*  Twiss,  for  a  co-assignee,  who  did 
not  join  in  the  petition,  but  was  served  with 
it. — In  this  case,  there  has  not  been  any  cfe- 
cisian  as  to  these  expenses ;  consequently, 
this  petition  does  not  seek  either  to  reverse 
or  alter  an  order  already  made,  but  merely 

(1)  1  Glyn  &  Jam.  86. 
(S)  lUd.  259. 


to  supply  any  accidental  omisaioD  or  bus* 
take ;  and  wUl  it  be  laid  down,  that  a  inia- 
take  in  an  order  as  to  coats,  is  the  mip 
possible  mistake  which  may  not  be  rcct^ 
fied  on  a  rehearing?  As  to  whether  ths 
expenses  be  "  coeu"  or  not,  they  may,  ii 
the  act  of  parliament,  and  in  common  par 
lance,  come  under  the  denominatioa  a 
costs;  but  they  are  not  so  in  the  atric 
technical  meaning  of  the  word,  and  conse 
quently  this  case  does  not  come  within  dm 
very  strict  rule,  which  is  said  to  prevent 
rehearing  ;  but  I  cannot  admit  that  tB 
rule  is  inflexible.  In  Jenaur  t.  Jetumr  (& 
there  was  an  appeal  as  to  coata  only,  im 
Lord  Eldon  did  not  ueat  it  as  an  appttl 
to  costs  only,  but  as  an  application  for  ^ 
lief.  And  in  Owen  v.  Griffith  (4\  it  wm 
held,  diat  the  rule  that  no  appeal  lay  aa^ 
costs  merely,  was  not  to  be  strictly  ^ 
hered  to,  if  a  sound  distinction  coidd 

made.     This  principle  was  followed  in 

patte  Streight  re  Eyles  (5),  where  an  or  -« 
was  corrected  as  to  costs  only. 

His  Honour  the  Chibv  Judge. — WT 
order  in  Ex  parte  Streight  was,  "  Vary  ^ 
order,  and  take  the  costs  out  of  the  estsA 
instead  of  against  the  assignees."  But  era 
that  order  was  made  under  very  special  cu^ 
cumstances,  and  it  was  stated  at  the  tine^ 
that  it  was  not  to  be  drawn  into  a  prece* 
dent  (6). 

Mr,  SwansUm  and  Mr.  BethelU  for  dii 
petitioning  creditor,  were  not  called  on« 

His  Honour  the  Chiey  Judge. — If  thi 
question  were  now  brought  before  the  Cour 
for  the  first  time,  the  Court  would  see  tfaa 
the  assignees  were  thoroughly  indemnified 
But  this  is  a  petition  for  a  rehearing,  fo 
the  purpose  of  having  an  addition  made  t 
the  order,  as  to  certain  costs.  To  thii 
there  are  two  objections :  the  first  ia  th 
general  rule,  that  there  shall  never  be  a  re 
hearing  as  to  costs  alone;  the ^ second  ii 
that  in  this  particular  case,  the  parties  ael 
tied  the  minutes  of  the  order  themaelvei 
I  see  no  ground  to  make  any  distinction  i 

(3)  10  Ve8.  set. 

(4)  1  Vet.  sen.  S50. 

(5)  2  Law  Joanu  (if^.)  Baokr.  It. 

(6)  la  Ex  parte  Streigbt  re  Eyles,  the  Tariatkm< 
the  order  was  only  to  allow  the  costs  out  of  tbe  m 
tate  ;  here,  the  order,  if  altered  as  prayed,  wod 
charge  other  peraoni. 
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BBt  rliwfi  of  costt.  If  •  petition 
ring  nqr  be  presented  ai  to  the 

m  eoamritrion,  on    the    ground 
r  are  not  within  the  strict  technical 

of  the  word  *'  cogts,**  various 
nde  of  costs  would  soon  be  dis- 
BOC  to  be  within  the  rule,  by  which 
would  be  frittered  away. 
boenratioD  of  the  Vice  Chancellor, 
rfe  BmneSt  "  that  he  might  have 
I  a  petition  for  rehearing,**  was 
in  reference  to  the  point  imme- 
lefbre  the  Court;  but  the  Vice 
t>r  adds  the  reason  why,  in  that 
dicariiig  might  be  had,  viz.,  '*  As 
nkm  was  not  as  to  the  personal 
of  costs,  but  whether  the  costs 
be  paid  out  of  a  particular  fund  ;** 
Tees  with  the  principles  of  all  the 
ea,  in  none  of  which  was  tlie  order 
xeept  those  in  which  the  question 

0  Old  of  what  fitnd  the  costs  were 
A. 

any  hardship  in  this  case,  I  cannot 
It  to  influence  my  judgment.  It  is 
}oenee  to  adhere  to  general  princi- 
L  not  to  break  them  up  by  making 
re  winr  in  particular  cases  of  hard- 
lidi  always  opens  the  door  to  liti- 
ind  thus  is  the  cause  of  distress  to 

1  endeavouring  to  alleviate  the  dis- 
ooe*    This  petition  must  be  dis- 

3onour  Sib  John  Cross. — I  am 
knxioas  that  an  inflexible  adherence 
al  mles  should  not  be  the  cause  of 
of  justice  in  particular  cases ;  but 
MS  in  which  the  general  rule  ought 
iL  The  assignees  themselves  set- 
minotes  of  the  order  of  which  they 
iplain,  and  actually  took  less  than 
ition  prayed.  It  is  twelve  months 
J  drew  up  the  order,  and  now  they 
id  something  more  to  it.  Inde- 
of  all  forma,  this  is  too  unreason- 
m  listened  to,  even  if  not  prevented 
general  principle.  I  purposely 
e  general  question;  my  judgment 
nnded  upon  this,  that  it  would  be 
ixpedient  and  unjust,  to  listen  to 
mt  application. 

lonour  Sir  Georgb  Rose. — The 
ions  which  I  am  about  to  make, 
dj  to  shew  to  the  parties  that  tliey 
^  an  they  seem  to  imagine,  lost  any 


thing  for  want  of  attention  in  drawing  up 
the  order.  1  do  not  think  the  petitioners 
have,  in  fact,  lost  anything.  Such  petitions 
as  this,  where  the  assignees  petition  to  su- 
persede, are  to  be  looked  at  with  the  utmost 
jealousy.  Assignees  are  trustees  of  the 
bankruptcy,  whatever  they  may  be  as  to 
any  particular  commission,  and  are  bound  to 
preserve  the  bankrupiey,  though  tliey  may 
not  be  expected  to  support  any  particular 
commiMsian.  If  the  point  liad  been  put  to  the 
Court  on  a  former  occasion,  when  the  peti- 
tion was  heard,  the  assignees  would  not,  in 
my  opinion,  have  been  allowed  the  costs. 
I  repeat,  that  it  ought  to  be  generally  un- 
derstood, that  there  is  nothing  looked  at 
with  more  jealousy  than  petitions  by  assig- 
nees to  supersede.  That  is  not  indeed  the 
case,  when  they  come  to  substitute  a  new 
petitioning  creditor's  debt,  &c.,  but  as  be- 
tween them  and  the  petitioning  creditor, 
there  is  great  jealousy  when  they  attempt 
to  supersede. 

Petition  diimuud^  with  easttf  le 
be  set  off  against  the  oppoiiie 
costs  of  the  petition  to  supersede^ 
be/ore  ordered  to  he  patd  to  the 
petitioners. 


1838.     ">   Ex  parte  Solomons  re  ma- 
May  81.  3  bbrlxt.    {Motion.) 

Practice. — Orcfer  for    Payment —  Order 
for  CommittaL 

After  an  order  for  pajfment  of  money  ^  the 
course  is  to  proceed  for  an  attachment,  ^c, 
by  petition,  not  by  motion. 

Practice  on  the  subject  generally* 

Mr,  BethelL — An  order  was  made  in 

this  cause,  to  pay /.  within  a  week  after 

personal  demand ;  that  demand  was  duly 
made  on  the  22nd  day  of  May.  The  pre- 
sent application  is  a  motion  for  an  order  to 
pay  within  four  days,  or  stand  committed, 
and  for  the  costs  of  this  application,  in  pur- 
suance of  the  law  as  laid  down  in  Ex  parte 
Davison  (1).  The  marginal  note  in  that 
case  is,  **  Where,  under  an  order  in  bank- 
ruptcy, money  is  directed  to  be  paid,  the 
next  order  is  to  pay  within  four  days,  or 

(1)  1  Gljm  ft  Jam.  str. 


as 


COURT  OF  BANKHUl>TCY:  1833. 


stand  comtDitted.'*  The  case  itself  is  as 
follows : — 

**  The  petition  stated,  that  an  order  had 
been  made  on  the  18th  of  April  1821,  by 
])is  Honour  the  Vice  Chancellor,  upon  a 

Setition  presented  by  the  petitioners,  "  that 
lessrs.  Eike  &  Evans  shouId/or^/in'tZ/i  pay 
to  the  petitioners  the  sum  of  185/.,  toge- 
ther with  the  costs  of  that  application;  that 
such  costs  had  been  taxed  by  the  Master 
at  1 9L  ;  that  a  copy  of  the  order,  with  a 
copy  of  the  Master's  certificate,  had  been 
personally  served  upon  Eike  ;  that  payment 
of  those  sums  liad  been  personally  demand- 
ed, and  that  he  had  refused  to  pay  the  same; 
and  therefore  prayed,  that  Messrs.  Eike 
&  Evans  might  be  ordered  to  pay  to  the 
petitioners,  within  Jour  days,  the  said  sum 
of  185/.  and  19/.,  or  stand  committed,  and 
that  they  might  pay  the  costs  of  that  ap- 
plication. 

**  Mr,  Deamety^oT  the  petition,  stated,  that 
in  equity,  to  enforce  an  order  for  the  pay- 
ment of  money,  by  a  person  not  a  party  to 
the  cause,  an  order  must  be  obtained  to  pay 
by  a  given  day,  or  stand  committed ;  and 
on  non-compliance,  an  ex  parte  order  is 
made  to  pay  by  a  given  day,  or  stand  com- 
mitted— Anonymous  {2\  Parkins  v.  Morris 

{a),  Iliggins  V.  (4),  but  that  in  bank* 

ruptcy,  where  money  is  ordered  to  be  paid 
on  or  before  a  day  named,  the  next  order 
is  to  pay  within  four  days  or  stand  commit- 
ted, without  the  intermediate  order  nisi* 

"  The  Vice  Chancellor,  after  referring  to 
the  secretary,  made  the  order  as  prayed." 

His  Honour  the  Chief  Judge. — In  this 
case,  the  money  was  ordered  to  be  paid 
"  within  a  week,"  wliich  expired  on  the 
29th,  and  this  application  is  made  on  the  31st; 
this  is  being  too  quick.  Even  where  an 
order  is  made  to  pay  forthwith,  sl  month  is 
generally  allowed,  in  practice,  to  elapse, 
before  any  further  steps  are  taken. 

The  present  a))plication  is  on  motion,  but 
that  is  not  sufficient ;  the  regular  course 
must  be  followed,  and  a  petition  presented ; 
such  is  the  practice ;  and  though,  perhnps, 
the  Court  might  have  power  to  make  the 
order  upon  motion,  yet  the  better  course  to 
pursue,  in  cases  where  an  attachment  and 

(2)  14Ve8.«07. 

(3)  ^  Dick.  61U. 
(0  8  Vc8.  581. 


execution  may  ultimately  issue,  is  by  the 
more  formal  method  of  a  petition. 

His  Honour  Sir  George  Rose. — I  think, 
that  if  such  applications  as  the  present 
are  made  to  the  Court,  the  better  course 
will  be  to  serve  the  petitions,  and  not  to 
proceed  ex  parte* 

Motion  dismissed. 


June  3. — Mr,  Bethell  stated,  that  he 
found  the  course  chalked  out  from  Lord 
Eldon*8  orders,  and  that  the  common  four 
day  order  was  of  course^  at  the  office, 
whenever  a  time  had  been  speciQed  in 
an  order,  within  which  a  sum  was  to  be 
paid  (5). 

(5)  The  practice  is  as  fonows  : — Wbeo  the  nsoal 
order  ou  a  petition  has  been  made,  which  orders  oae 
party  to  pay  money  "forthwith," and  nonpecifictime 
ia  mentione^l — which  tliere  aeldom  ia — then,  if  costs 
form  part  of  the  sum  to  be  paid,  get  them  taxed, 
and  make  a  personal  demand  for  the  sum,  then  wait 
amonth-^for  which  there  is  no  other  rale  than  prae- 
tice — at  the  ezpiraptioo  o/  ihe  month,  draw  op  m 
short  petition  stating  the  facta,  and  taht  it  to  th§ 
office,  where  an  order  to  pav  within  fourteen  dsya, 
(called  the  fourteen  day  order,)  will  be  giren  as  of 
con? se ;  if  the  money  be  not  paid  at  the  ezpintion 
of  the  fourteen  days,  tiike  intb  the  office  anotb^ 
short  petition,  for  an  order  to  pay  within  four  days 
or  stand  committed,  which  is  also  of  eourae ;  lastly, 
if  not  then  paid,  present  a  short  petition  for  an  at- 
tachment, which  is  likewise  of  course. 

If,  however,  any  ipcrific  time  was  mentioned  iti 
the  order  made  by  the  Court,  on  hearing  the  p«ti* 
tion,  tlit^n  the  firKt  application  to  the  office  will  be 
at  the  cx])i ration  of  that  time,  and  for  the  four  day 
order,  in'  the  first  instance. 

If  there  bo  any  kind  of  irregularity,  or  any  un- 
usual circumstances  attending  the  case,  the  offioe 
will  not  grant  any  of  the  above  ordera  of  ooune ; 
but  application  must  be  made  to  the  Court,  wbich 
applications  hare,  heretofore,  been  ex  partt;  but  it 
will  be  seen  in  the  report  abore,  that  Sir  Geoi||iB 
Rose  thinks  notice  oug^it  to  be  given  to  tbe  othsr 
side,  which  appears  an  improvement  on  the  present 
practice ;  for  if  there  be  any  irreeularity  or  other 
reason  to  indoce  the  office  to  retose  Qie  order  of 
course,  the  same  reason  should,  it  would  seem,  in- 
duce the  Court  to  refuse  to  make  the  order  ex  jMrte. 
Though  it  may  become  necessary  to  make  an  appli- 
cation to  the  Court,  it  does  not  appear  necesniy  to 
wait  till  the  petition  is  inserted,  in  turn,  in  tbs 
eaose  pafier ;  the  profier  course  to  follow  is  prtsomsd 
to  l>e,  to  giro  the  other  aide  two  fall  days'  nodds 
that  an  application  will  be  made  to  the  Court,  and 
tlii'n  to  bring  the  matter  on  quau  motion,  at  the  ait* 
ting  of  the  Court. 
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Ex  parte  davison  re  ma- 

BERLEY. 


Pracilce, — Appeals-' Payment  into  Court 
peneling  mppemL 

AToney  iriUnol  be  ordered  into  court  H'hcre 
the  party  is  out  of  the  jurudicilon^  on  a  state- 
iHcnl  that  it  mas  inteoded  to  aj/peaL 

Mt»  Montagu  stated,  that  an  order  had 
been  made  for  the  pavment  of  a  sum  of 
money  to  certain  petitioners,  who  were 
not   within  the  jurisdiction  of  this  court 
(being  in  Scodand");,  from  that  order  it  was 
intended  to  appeal  immediately ;  but  if  the 
order  of  this  Court  should  be  reversed,  ye^ 
as  the  parties  are  out  of  the  iurisdiction, 
there  vrould  be  no  method  of  forcing  them 
lo  refund.  Mr,  Montagu,  therefore,  moVed, 
either  for  leave  to  pay  the  money  into 
court,  instead  of  to  the  petitioners*  or  tliat 
they  might  give  seciirity  for  the  due  return 
of  the  money  if  the  appeal  should  be  de- 
cided against  them ;  as  was  done  in  the 
cas^  of  Graham  v.  Camphell^  lately  before 
the  House  of  Lords. 

Mr,  Bctheil  and  Mr.  Paynlcr^  for  the 

petitioners. — There  is  not  any  special  case 

yet  presented,  nor  is  it  believed  that  it  is 

actually  intended  to  appeal ;  therefore,  this 

application  is  resisted.    In  this  case,  there 

is  neither  a  fit  subject  for  appeal,  nor  any 

reasons  for  withholding  execution,  one  of 

which  circumstances  is  necessary  to  induce 

Courts  to  grant  an  order  similar  to  the  one 

now  applied  for.     Tliere  is  no  objection, 

however,  to  give  the  security  required,  if 

die  Court  think  it  necessary. 

His  Honour  the  Chief  Judge. — ^Thc 
esses  in  which  the  Court  orders  money  to 
be  paid  into  court,  instead  of  to  the  party, 
ii  where  there  is  an  appeal  lodged,  the 
pirties  to  whom  the  money  is  to  be  paid  are 
oat  of  tlie  jurisdiction,  and  the  Court  sees 
reason  to  surmise,  that  their  judgment  may 
be  reversed.  Now,  in  this  case,  the  Court 
does  not  surmise  that  its  judgment  will  be 
reversed  ;  and  there  is  not,  in  fact,  an  ap- 
peal, but  only  an  intent  to  appeal,  which  is 
not  sufficient  to  induce  the  Court  to  sus- 
pend its  judgment. 

His  Honour  Sir  Joun  Cross. — In  no 
court  of  common  law  is  the  judgment  ever 
suspended  because  a  writ  of  error  is  pend- 


ing: and  it  is  seldom  done  in  courts  of 
equity.  This  is  the  last  court  in  which 
such  a  course  should  be  followed,  for,  while 
in  all  others,  tlie  ap}>eal  is  from  the  few  to 
the  many,  here,  it  is  from  the  many  to 
one.  I  advert  to  thisf,  more  in  order  to 
erase  an  impression  which  some  appear  to 
have  received,  that  the  Judges  of  this  Court 
of  Review  sit  more  as  a  jury,  or  as  so 
many  commissioners,  and  that,  decide  as  we 
may,  the  party  will  go  before  another  tri- 
bunal, who  will  finally  decide.  I  am  of  opi- 
nion, that  n  mere  intention  of  appealing  is 
not  sufTiciont  to  induce  us  to  suspend  our 
unanimous  judgment. 

His  Honour  Sir  George  Rose. — For- 
merly, pendency  of  a  writ  of  error  prevent- 
ed the  decree  being  carried  into  execution ; 
but,  at  the  present  day,  that  course  is  never 
pursued  by  the  Court  bolow,  unless  it  has 
reason  to  conceive  that  there  is  some  pro- 
bability that  its  judgment  may  be  reversed : 
such  is  tlie  practice  of  the  other  courts, 
which  is  founded  in  good  sense ;  and  I  am 
of  opinion,  that  this  Court  ought  to  concur 
with  that  practice. 

I  concur  in  what  has  fallen  from  my 
learned  colleagues. 

Motion  refused^  with  costs. 


1833.     ■>     J. 

«        ^     >    Lx  parte  wroe. 
June  5.    3      • 


Practice, — Petition  to  supersede  by  Assifi' 
nccs — Standing  over  for  a  year. 

The  Court  are  very  unwilling  to  supersede 
on  the  petition  of  the  assignees  : — Petition 
ordered  to  stand  over  for  a  year. 

This  was  a  petition  to  supersede,  pre- 
sented by  the  assignees.  It  did  not  appear 
that  there  was  any  doubt  that  the  party 
had  committed  acts  of  bankruptcy;  but  it 
was  doubtful  whether  the  commission  could 
be  supported  on  the  act  of  bankruptcy  on 
the  proceedings.  The  assignees  had  acted 
under  the  commission  for  some  months, 
and  had  taken  possession  of  property,  ^'c. 

Mr,  K,  Parker  and  Mr.  Wright,  for  the 
petition. 

Mr,  Snanston  and  Mr,  Koe,  for  the  peti- 
tioning creditor. 
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His  Honour  the  Cum  Judob. — It  is  the 
duty  of  assignees  to  preserve  the  com- 
mission, and  keep  the  property  for  the 
creditors,  unless  it  is  quUe  dear  that  there 
is  no  act  of  bankruptcy, — which  is  not  the 
case  here. 

His  Honour  Sir  John  Cross. — It  is  very 
doubtfbl,  whether  or  not  the  act  of  bank- 
ruptcy in  this  case  will  support  the  com- 
mission. 

His  Honour  Sir  Gborgb  Rosb. — In  a 
case  situated  like  this,  where  the  applica- 
tion is  by  the  assignees,  the  yery  circum- 
stance of  the  existence  of  the  doubt  as  to  the 
validity  of  the  act  of  bankruptcy  is  sufficient 
to  cause  the  dismissal  of  the  petition,  which 
would  not  be  the  case  if  other  creditors,  or 
the  bankrupt,  applied.  As  the  assignees 
have  acted  under  this  commission,  and  have 
dealt  with  the  property,  it  is  very  extraor- 
dinary that  they  should  wish  to  supersede 
the  commission,  which  is  their  only  de- 
fence ;  which  leads  me  to  suppect  that  there 
is  something  behind,  of  which  the  Court 
are  kept  in  ignorance.  There  is  no  doubt 
in  this  case  as  to  the  fact,  that  acts  of  bank- 
ruptcy have  been  committed;  the  only 
question  is  as  to  the  particular  onci  on 
which  this  commission  is  founded. 

Petition  to  stand  over  for  a  year : 
the  petitioning  creditor  taking 
hii  costs,  in  the  meantime,  <mt 
of  the  estate :  no  order  as  to  the 
costs  of  the  assignees :  this  with* 
out  prejudice  to  the  question, 
whether  the  costs  are  to  be  ulti* 
mately  paid  hy  the  assignees  or 
the  petitioning  creditor  {}). 


jI"**.  }   Ex  parte  tBOUAs. 

Practice. — Inrolment. 

The  commission  and  proceedings  may  he 
inrolled  after  supersedeas,  in  order  to  become 
evidence  on  an  mdictmentfor  perjury. 

Mr.  Montagu. — ^This  is  a  petition,  that 
the  commission  and  proceedings  may  be 


(1)  $€•  £i  parte  Paul  re  Ricb»  Mont,  &  M'Ar. 
18S. 


inrolled,  in  order  to  their  becoming  evi- 
dence on  an  indictment  for  perjury  which 
has  been  presented.  This  application  is 
under  the  96th  section  of  the  6  Geo.  4. 
c.  16.(1). 

Mr,  Monroe,  for  the  solicitor  who  had 
the  custody  of  the  proceedings. — In  this 
case,  the  commission  has  been  superseded ; 
and  no  case  can  be  found  in  the  books,  in 
which  the  proceedings  have  been  ordered 
to  be  inrolled  for  the  purpose  of  being  used 
on  an  indictment.  Nevertheless,  the  solici- 
tor is  willing  to  submit  to  the  order  of  the 
Court,  the  only  questions  being,  whether 
the  Court  will  inrol  after  a  supersedeas,  for 
the  purposes  of  an  indictment,  and  not  for 
a  purchaser,  for  whose  benefit  that  section 
appears  to  have  been  framed. 

Per  Curiam. — We  are  of  opinion  that  the 
words  of  the  act  are  large  enough  to  au- 
thorize the  Court  to  make  the  order,  and 
that  it  may  be  made  in  this  case,  as  the  so* 
Ucitor  does  not  oppose. 

The  order  made  was-^Deposit  the 
commission  and  proceedings  im 
the  office,  in  order  to  have  them 
inrolled,  without  prejudice  to 
any  objection  to  be  made  by  the 
assignees.  The  petitioner  to  pay 
the  costs  of  this  application. 


Practice* — Supersedeas — New  Jht. 

Though  the  petitioning  creator  has 

self  become  bankrupt,  the  Court  wiU  not  order 
the  fat  issued  by  him  to  be  superseded,  and  a 
new  fat  to  issue,  before  the  expiration  of  the 
fourteen  days. 

This  was  an  application,  that  a  fiat  might 
be  annulled  and  a  new  one  issued,  under 
the  following  circumstances : — 

A  fiat  was  taken  out  by  A.  B. ;  a  few 
days    afterwards    a   fiat    issued   against 


(1)  The  Court  iocjuiied  if  tlie  aaiigneea  bad 
senrod;  and  being  infonned  tbat  Mr,  Mottrtt  «p» 
peared  for  tbe  solicitor  to  tbe  aarigBeefl,  aaid,  mt 
lie  niiBcieotly  represented  tbe  asngneca  for  tbe  p«r* 
poice  of  tbii  order. 
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A.  B.  hioiielf.  The  official  aatignee  was 
oawiDing  to  proeecd  alone  with  the  pro- 
•ecutioii  of  the  fiat,  taken  out  by  A.  B., 
ud  the  petitioner  was  a  creditor  with  a 
inffident  debt,  who  was  willing  to  issue  a 
new  one  himseUl 

Mu  MmUagu^  for  the  petition. 

Mr»  AjfrUm^  for  the  official  assignee, 
gabmitted  to  any  order  the  Court  might 
mske. 

Ptr  dfrisM.  —  Under  Lord  Lough- 
borongfa's  order  of  Jane  26,  1793,  a  com- 
mission cannot  be  superseded  for  want  of 
prasecntjon,  till  the  expiration  of  fourteen 
days  from  the  date  of  the  commission : 
the  fourteen  days  have  not  yet  elapsed; 
snd  it  is  possible,  therefore,  that  a  meeting 
may  take  place,  and  assignees  be  chosen 
who  may  prosecute  the  fiat ;  it  is,  there- 
fore, doubtful,  to  sav  the  least,  whether 
the  Court  has  authonty  to  make  the  order 
prayed* 

The  order  made  wot — Let  the  pre* 
eeni  petitioner  beat  liberty  forth" 
with  to  tahe  new  docket  papers 
into  the  offieCt  and  if  the  present 
Jiai  is  not  prosecuted^  let  the  pe- 
titioner be  at  liberty  to  take  out 
a  new  fat. 


1888 
Jane  6 


Ex  parte  humphrbys  re 

HUMPHREYS. 


8.       > 

&7.  i 

Practice. — Proof — Clerk* s  wages. 

A  clerk  amd  foreman  hired  at  two  guineas 
t  week,  and  two  suits  of  clothes  a  year,  is 
envied  to  six  months'  wages  in  foll^  under 
ike  6  Geo.  4.  c.  IG.  «.  48.(1). 

This  was  a  petition  by  a  clerk,  to  be 
pud  six  months'  wages  in  full. 
The  petition  stated,  that  the  bankrupt 

(1)  Tbat  when  any  bftDkrapt  ikill  hare  been  in- 
Aed  at  ihm  time  of  iiMUDg  the  commisvioii  againit 
luB,  lo  any  Mrrant  or  clerk  of  aucb  baDkropC,  in  re- 
ipct  of  the  wages  or  salary  of  such  lerTanc  or  clerk, 
itdiall  bs  laiHiil  lor  ibe  oommitNoners,  upon  proof 
Awol^  to  ordersomoch  as  shall  be  so  due  as  aforo- 
wA,  not  SKcecding  six  months'  wages  or  salary,  to 
h  paid  to  socb  sorrant  or  clerk  out  of  the  estate  of 
m  baakmpc.  and  such  serraot  or  clerk  ahall  be  at 
likcity  lo  prove  under  the  commiMion  for  any  sam 
oeeedbg  aoch  iMt^mentioned  amount— 6  Geo.  4. 
cl6.k48. 


hired  the  petitioner  as  clerk  and  foreman, 
on  an  agreement  to  pay  him  two  guineas  a 
weekt  and  two  suits  of  clothes  a  year :  it 
prayed  that  he  might  be  paid  six  months' 
wages,  which  were  in  arrear  when  the  fiat 
issued. 

Mr.  Bagshawt  for  the  petitioner. 

Mr.  Oliver  Anderdon^  for  the  assignees* 
—In  this  case,  the  petitioner  is  not  within 
the  words  of  the  act ;  he  was  hired  from 
week  to  week ;  and,  therefore,  excluded 
from  receiving  six  months'  wages,  accord- 
ing to  the  cases  of  Ex  parte  Qrellier  (JSt), 
and  Ex  parte  Cranfoot  (8). 

[His  Honour  the  Chief  Judob. — It  is 
true,  that  he  is  to  be  paid  weekly,  but  he 
was  not  hired  for  any  specified  time ;  and« 
according  to  the  Sessions  cases  respecting 
gaining  settlements,  when  no  time  is  men- 
tioned, tlie  hiring  is  presumed  to  be  for  a 
year. 

[His  Honour  Sir  John  Cross. — ^This  is 
a  yearly  hiring,  with  weekly  payments.] 

In  the  Sessions  cases,  the  servant  is  pre- 
sumed to  be  hired  for  a  vear,  and  must 
remain  for  a  year ;  but  this  person  might 
have  quitted  at  a  week's  notice. 

His  Honour  the  Chisi  Judor. — The 
fact  that  the  clerk  might  give  notice  to 
quit  at  the  end  of  the  week,  makes  no  dif- 
ference :  a  servant  may  be  hired  for  a  year, 
with  liberty  to  give  notice  to  quit  before 
the  expiration  of  the  year. 

His  Honour  Sir  John  Cross. — The  two 
suits,  which  were  to  be  given  annually, 
make  this  a  yearly  hiring ;  the  wages  being 
to  be  paid  weekly,  make  it  a  weekly  hir- 
ing ;  so  that  there  arc  two  considerations, 
an  annual  and  a  yearly  one. 

His  Honour  Sir  Gkoroe  Rose.  —  By 
what  part  of  the  clause  is  the  necessity  for 
a  yearly  hiring  created  ?  It  seems  to  have 
been  taken  for  granted,  that  the  hiring 
must  be  for  a  year  ;  but  is  that  the  case  r 

Per  Curiam. — Let  the  petitioner  go  be- 
fore the  commissioners,  receive  six  months 
wages  in  full,  and  prove  for  the  remainder. 
Costs  of  all  parlies  out  of  the  estate. 


(9)  1  Mont.  e64. 
(3)  Ibid.  S70. 


1853 
June 
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Ex  parte  oouoh  re  wyatt. 


Practice.  —  Proo/"   o/    Debt  —  C/^rA** 

r/ie  48/A  jec/ion  o/*  6  Geo.  4.  c.  16,  w 
no<  confined  to  trade  clerks  (1 ). 

In  this  case,  a  fiat  issued  against  Mr. 
Wyatt,  as  an  architect  and  timber-mer- 
chant ;  Gough  was  engaged  as  his  clerk, 
at  an  annual  salary  of  104/. :  he  was  en- 
gaged as  a  clerk,  to  make  drawings;  but 
was  occasionally  employed  as  a  common 
writing  clerk.  The  petitioner  had  applied 
before  Mr.  Commissioner  Merivale,  to  re- 
cieve  521,  in  full,  for  his  half  year's  salary, 
and  prove  the  rest,  when  it  was  decided 
that  he  wa%  pot  entitled  to  the  six  months' 
wages  in  f\ill.  This  was  a  petition  from 
that  decision. 

Mr.  MontagUt  for  the  petitionet. 

Mir,  SwanMon,  for  the  assignee. — ^^When 
this  claim  was  before.the  commissioner,' he 
was  understood  to  have  rejected  it  on  two 
grounds  ; — first,  that  the  derk  could  not 
be  entitled  to  six  months*' wages,  as  Wyatt 
had  only  been  a  trader  for  tiro  months  be- 
fore the  bankruptcy  ; — second,  that  Gough 
was  dratvlng  clerk;  ahd,  consequently,  not 
a  clerk  to  him. as  trader. 

The  receiving  six  months'  wages  is  a  pri- 
vilege to' a  certain  class,  in  respect  of  their 
character  of  servants  to  traders  only ;  the 
six  months*  wages  must  be  a  debt  contract- 
ed with  a  trader ;  but,  here,  the  debt  yras 
due  from  an  arcliitect. 

•  Per  Cttrwm.— The  fact  that  Wyatt  was 
a  trader  for  ivro  months  only,  is  not  prov- 
ed ;  but  if  it  had,  we  are  not  prepared  to 
say,  that  the  circumstance  would  be  a  bar 
to  the  claim.  The  question  is,  was  Gough 
o  clerk  ?  The  objection  that  he  was  clerk 
to  Wyatt  as  architect  only,  is  not  tenable. 
There  are  no  words  in  the  act  limiting  the 
half  year's  payment  to  trade  clerks. 

Ordered  as  prayed.     Costs  out  of 
tfte  estate* 

(1)  See  tLe  section,  ante,  p.  71. 


•i] 


Ex  parte  coopee  re  skiknbe. 


1833. 
July  2. 

Practice. — Proof. 

The  guard  of  a  coach  at  weekly  wai^et, 
is  not  within  the  48/A  section  of  6  Geo*  4. 
c,  16. 

This  was  the  petltition  of  the  guard  of  a 
coach,  for  six  months'  wages  in  full :  he  was 
a  weekly  servant,  at  2l.  a  week, 

Mr.  Chandiess,  for  the  petitioner,  cited 
Ex  parte  Greliier{l),  Ex  parte  Neit^^), 
and  Ex  parte  Crowfoot  (S) :  and  to  shew 
that  a  guard  was  a  servant  within  the  6 
G^o.  4.  c.  16.  s.  48,  he  cited  U  Geo.  4. 
and  1  Will.  4.  c.  68.  s.  8,  which  speaka  of 
''any  coachman,  guards  book-keeper,  or 
other  servaut.** 

/  His  Honour  the  CniEF  Judge. — ^The  act 
only  applies  to  servants  receiving  annual 
salary  or  wages,  and  who  cannot  protect 
themselves  against  the  consequences  of  a 
bankruptcy.  In  this  case,  each  week  ended 
the  service,  and  he  continued  from  week  to 
weekf  each  week  being  a  new  contract. 

His  Honour  Sir  George  Rose. — ^The 
136th  section  of  the  6  Geo.  4.  c.  16.  enacts, 
that  the  act  shall  be  construed  benefi- 
cially for  creditors ;  and  in  Ex  parte  GreU 
iter,  the  Vice  Chancellor  said,  that  the  4Kth 
section  was  intended  for  the  benefit  of  the 
poorer  creditors,  and  that  it  should  be 
construed  liberally.  Now,  to  refuse  to  en- 
tertain this  petition,  is,  in  its  result,  to  con- 
strue the  clause  in  favour  of  poorer  credi- 
tors, as  it  takes  away  one  excuse  from 
masters  for  letting  their  wages  run  into 
arrcar. 

Petition  dismissed,  with  costs. 


1  ^S^       *) 

li  OM.     r    ^^  parte  may  re  may. 

June  6.   3 
Jurisdiction. 

The  bankrupt  had  covenanted  to  pay 
sum,  to  be  invested  on  the  trusts  of  his  ma 
riage  settlement,  for  the  btntfit  of  his  mift 

(1)  Mont   fit  M*Ar.    95,  reyersed  on  appMl^ 
Mont.  264. 

(tf)  Mout.  &  M'Ar.  194. 
(3)  Mont.  270. 
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md  the  Unit  of  ike  marriage.  He  became 
bmkrmpi  miiioui  havmg  dome  go*  Proof 
ordered  m  the  usual  way,  and  the  dividends  to 
he  paid  inio  ike  hankf  and  ike  intereti  thereof 
t9  be  paid  io  ike  parties  entitled  under  the 
mttiememim  A.  B.  having  advanced  the  wife 
snu  for  ker  support^  ordered,  on  the  con^ 
saUtfaii  inierested,  the  sum  being  small, 
fai  tkere  being  no  chance  of  further  issue^ 
that  ike  interest  migki  be  paid  over  to  A.  B. 
mhe 


The  {letition  stated  an  indentare  of  set- 
dementf  dated  in  1795,  whereby  the  bank- 
rupt and  another,  since  deceased,  covenant- 
ed to  invest  2,000/,,  in  trust  to  pay  the  in- 
terest and  profits  to  the  wife  for  life,  and 
after  her  decease  to  ike  ekildren  of  the  mar* 
riage^  in  eqnal  shares :  if  no  children,  to  the 
executors,  administrators,  and  assigns  of 
the  banknipt ; — that  in  ]  SUS,  a  commission 
of  bankrupt  issued  against  May,  the  hus- 
band ; — that  in  1826,  on  the  petition  of  one 
of  the  sons,  the  Vice  Chancellor  ordered, 
that  he  (the  son)  should  be  at  liberty  to 
apply  to  the  commissioners  to  set  a  value 
on  the  2,0001.,  to  prove  against  the  estate 
of  die  banknipt  the  amount  so  ascertained, 
and  the  dividends  to  be  paid  into  the  Bank 
of  England,  to  the  credit  "  of  the  marriage 
setdement  of  May  and  his  wife  and  their 
diildren,"  and  the  interest  thereof  to  be 
from  time  to  tine  invested  in  the  purchase 
of  $L  per  cents.,  to  be  added  to  the  prin- 
cipal monies.     Subject  to  further  directions. 
It  appeared,  that  A  B  (who  was  the  pe- 
titkxiing  creditor,)  had  advanced  the  wife 
suns  to  the  amount  of  300/.,  and  all  the 
patties  interested  under  the  settlement, 
were  desirous  to  give  over  to  him  the  in- 
terest till  he  was  paid,  instead  of  having 
tbem  inrested  as  ordered. 

The  interest  now  amounted  to  91/.,  and 
was  not  invested* 

The  bankrupt  was  aged  sixty,  and  his 
wife  fifty-seven. 

All  the  children  were  of  age,  and  con- 
Koted. 

The  counsel  for  the  petitioner  stated, 
that  the  d00/«  which  the  petitioning  cre- 
ditor had  advanced  was  for  the  support  of 
tlie  widow.;  that  the  interest  was  small  in 
tuoant ;  all  parties,  the  bankrupt,  his  wife, 
tnd  all  the  children,  who  were  of  age,  con- 
Knted ;  and  as  the  age  of  the  parties  pre« 
Mew  Sesiss,  II.— Banks. 


eluded  the  probability  of  any  further  isstie, 
it  was  hoped  that  the  order  would  be  made. 

Per  Curiam, — You  may  take  the  order 
prayed.  There  is  not,  indeed,  any  proba- 
bility of  further  issue ;  but  that  is  not  the 
ground  of  this  order,  which  proceeds  upon 
the  circumstances  peculiar  to  this  case,  and 
the  smallness  of  the  sum  in  question. 

Ordered  as  prayed. 


1833      7 

M    V2       r  '^'P^''^^  BELCHER  re  MABBRLT. 

Practice, — Rc-hearing  a  petition. 

This  was  a  supplemental  petition^  in  the 
nature  of  a  re-hearing. 

Mr.Swanxton,  (with  whom  were  Mr.  Mon- 
tagu and  Mr.  Paynter,)  on  proceeding  to 
open  the  petition,  was  stopped  on  a  preli* 
minary  ohjection. 

Mr,  BetheU  observed,  that  there  was  no 
attempt  to  prove  that  the  evideiice  was  not 
known  to  tlie  parties  at  the  time  of  present- 
ing their  original  petition — Ord  v.  Noel 
(1).  To  entitle  a  party  to  file  a  supplemental 
billi  in  the  nature  of  a  bill  of  review,  it  is 
necessary  that  the  new  matter  must  havd 
been  discovered  after  the  filing  of  the  ori- 
ginal hiW—Wyld  v.  Ward{Z)  and  Bingham 
V.  i)aiv«on  (3)-— therefore,  if  their  Honours 
should  grant  the  hearing  of  this  petitioui 
there  would  be  no  end  to  the  applications 
for  re-hearings,  especially  in  bankruptcy 
cases. 

Per  Curiam. — ^The  Court  in  bankruptcy 
has  never  been  so  strict  in  applying  those 
rules.  But  here  the  petition  has  not  been 
presented  in  the  right  way.  The  original  pe- 
tition not  being  before  the  Court,  any  order 
that  the  Court  would  make  this  day,  would 
be  upon  the  recitals  in  this  petition,  instead 
of  a  petition  praying  the  reversal  of  the 
order,  reciting  the  original  petition.  The 
petition  may  stand  over,  with  liberty  either 
to  amend,  or  present  a  new  petition — the 
petitioners  paying  the  costs  of  the  day ) 
and  having  liberty  to  file  fresh  affidavits^ 


I 


1)  6  Mod.  1S7. 

t)  S  YoQDge  U  Jsr.  361. 

S)  1  JsGoVi  %ep.  t43. 

L 
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May  3. 

Practice, — Assignees*  Expenses* 

The  Court  will  order  the  assignees*  ac^ 
counts  to  be  investigated  before  the  RegiS' 
trar,  in  all  cases  where  their  expenditure 
appears  improvident. 

This  was  a  petition  of  a  creditor,  to  have 
the  accoants  of  the  assignees  examined,  and 
certain  charges  for  travelling  expenses  and 
for  conducting  a  criminal  prosecution  dis- 
allowed, and  the  money  in  hand  invested. 

In  this  case,  it  appeared — that  the  assig- 
nees had  collected  on  account  of  the  estate 
3,511/.,  out  of  which  they  had  paid  the  so- 
licitor to  the  commission  the  sum  of  1,372/. 
for  costs ;  and  in  addition  the  sums  of  82/. 
and  65/.,  and  other  large  sums,  had  been 
expended  by  them  in  journies  to  Brussels 
and  Southampton — that  a  dividend  had  been 
declared,  in  which  276/.  had  been  paid;  and 
that  at  an  audit  meeting  on  the  2nd  of  March 
1803,  the  sum  of  611?.  2s,  dd,  was  allowed 
by  the  assignees  to  be  in  their  hands,  400/. 
of  which  they  had  been  ordered  to  invest 
in  Exchequer  bills,  which  order,  it  appeared, 
had  only  been  complied  with  to  the  amount 
of  200/. ;  an  indictment  was  also  pending 
against  the  bankrupt,  for  concealment. 

Mr.  Swanston  and  Mr*  Duckworth^  for 
the  petitioners. 

Mr,  Koe,  for  the  assignees,  objected  to 
making  the  dividend,  on  the  ground  thai 
they  had  been  served  with  a  notice  to  re- 
tain some  of  the  property  which  the  wife 
of  the  bankrupt  claimed  as  executrix  to 
her  father ;  and  to  the  account,  on  the  ground 
that  there  was  not  any  application  to  tax 
the  bills  in  the  petition. 

By  the  Court. — This  is  a  case  which,  of 
all  others,  calls  for  the  vigilance  of  the 
Court,  for  it  appears  that  after  a  long  pe- 
riod, 3,000/.  having  been  collected  and  not 
one- tenth  distributed,  about  1,300/.  has 
been  paid  to  ihe  solicitor,  besides  other 
charges  for  travelling  expenses. 

Order — Let  the  Exchequer  bills  be  de- 
livered over,  and  the  difference  between  61 1/. 
and  the  Exchequer  bills  be  paid  into  court, 
less  what  the  assignees  can  discharge  them- 
selves from,  by  aflBdavits  as  for  money  laid 


out.  Refer,  it  to  the  Registrar  to  take  the 
account,  and  make  all  just  allowances,  and 
tax  the  solicitor's  bill,  and  report  how  far 
the  criminal  prosecution  was  properly  com- 
menced, and  how  the  travelling  expenses 
incurred;  and  to  be  at  liberty  to  make  a 
special  report  at  the  request  of  either  party, 
and  without  prejudice  to  any  application 
from  the  solicitor. 


Ex  parte  carter  re  bol- 

DBRO. 


1833.      *> 
May4&  7.> 

Practice, — Taxing  Bills  of  Costg, 


This  was  a  petition  on  the  part  of  the 
newly-appointed  assignee  of  a  bankrupt's 
estate,  against  the  solicitors  to  the  former 
assignees,  who  were  insolvent,  to  open  tlie 
accounts,  and  charging  the  solicitors  with 
having  received  money  belonging  to  the 
estate,  beyond  the  amount  of  their  costa, 
and  also  to  tax  their  bills ;  it  appeared  that 
a  former  order  had  been  obtained,  but  not 
proceeded  in. 

Mr,  Swanston  and  Mr,  Heathfield  sub- 
mitted, there  was  no  evidence  in  favour 
of  the  petitioner,  not  even  an  affidavit  as  to 
information  and  belief,  and  as  this  was  a 
petition  which  contained  matter  reflecting 
upon  the  private  character  of  individuals* 
it  ought  to  have  been  supported  by  evidence ; 
and  therefore  the  Court  in  conformity  with 
all  practice,  would  not  entertain  a  petition 
unsupported  by  evidence. 

His  Honour  Sir  John  Cross. — ^Thia  case 
differs  from  the  ordinary  case  between 
party  and  party,  for  it  is  one  officer  of  the 
court  who  has  succeeded  another,  calling 
upon  his  predecessor  to  account. 

Afr.  Heathfield  submitted,  that  his  clients, 
the  solicitors,  even  as  debtors  to  the  estate, 
could  not  be  called  upon  to  account,  unless 
collusion  between  them  and  the  former 
assignees  could  be  proved. 

Per  Curiam, — Pending  an  order,  the  pe« 
tition  appears  premature;  yet,  as  itdiscloees 
facts  that  might  render  an  account  necee* 
sary,  it  would  appear  quite  right  that  it 
should  stand  over  as  to  costs,  until  the 
account  is  taken,  and  all  the  necessary  in* 
quiries  have  been  made. 
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1888. 
May 


Ex  porle  cuimniOHAM  re 

MABBKLET. 


Upon  a  petition  for  a  re-hearing,  the 
coontel  for  the  appellant  begins. 


18S8.     >    , 
June  1.   S  ^* 


re  YAaKia. 


Practice. — OficUd  Assignee. 

Supersedeas  hy  eoiuent^  need  not  be  signed 
by  ike  official  assignee. 


Mr.  SwansUm  moved  to  supertede  a  fiat 
with  the  consent  of  creditors,  the  certificate 
having  been  signed  by  the  creditors  and  the 
bankrupt's  assignees ;  but  the  Secretary  of 
Bankrupts  refused  to  pass  the  certificate 
without  the  signature  of  the  official  assig- 
nee, which  Mr.  SwansUm  conceived  was 
not  necessary,  under  the  6  Geo.  4.  c.  16, 
s,  188. 

Per  Cwriam. — ^The  signature  of  the  of- 
ficial ass^nee  is  not  necessary ;  the  superse* 
deas  must  past  without. 


1838.     *)     « 
June  10    C  P^'''*  MEBRT  re  smith. 

Stay  ofcer^fcaU — Service. 

A  petition  to  stay  a  bankrupt's  certificate^ 
wut  beservedperscmaUy^  and  t/on  tke  ground 
rfeenceahnenif  must  state  tkat  tkegowis  con" 
tedei  exceeded  tke  value  o/lOL 

Mr.  Tamlyn  applied,  on  the  part  of  the 
ingnee,  to  suy  the  bankrupt's  certificate, 
on  the  ground  of  concealment,  without  per- 
sonal serviee,  he  having  obtained  an  order 
tosnbstitute  aervice,  on  a  former  day. 

Per  Ckrioai.-— We  pennitted  you  to  take 
As  order,  but  we  did  not  pledge  ourselves 
ts  pioeeed  without  personal  service  on  the 
Mimpt ;  besides,  your  petition  is  defec- 
^  masniQeh  as  it  does  not  allege  the 
pods  coneealfd  to  have  exceeded  the  value 


of  1 01.,  as  required  by  the  130th  section  of 
the  Bankrupt  Act. 

Petition  dismissed,  costs  to  be  paid  per- 
sonally by  the  assignee. 


June  22.1    ^' P-"^  ~^^«"«- 

Purchase  of  bankrupt* s  property  by  solici- 
tor to  fiat. 

Rule,  tkat  solicitor  tofiai  cannot  purchase 
tke  bankrupts  property. 

Certain  property  sold  under  a  fiat  in 
bankruptcy  having  been  put  up  to  sale,  was 
about  to  be  knocked  down  at  an  under- 
value, when  the  solicitor  to  the  fiat  stepped 
forward  on  the  spur  of  the  moment,  and  to 
prevent  a  sale  at  an  under- value,  made  a 
bidding,  and  was  declared  the  purchaser. 
He  then  presented  a  petition  to  the  Court 
of  Review,  stating  these  facts,  and  praying 
that,  under  the  circumstances,  he  might 
be  declared  the  purchaser.  This  the  Court 
refused,  and  made  the  usual  order,  that  the 
property  should  be  put  up  again ;  and  rC" 
served  tke  costs. 

Mr.  Cooke  now  applied,  and  stated  that 
the  property  having  been  put  up  again,  an- 
other purchaser  was  found,  who  bid  6L 
more.  The  solicitor  now  asked  to  be  dis- 
charged from  his  purchase,  and  hoped,  under 
all  the  circumstances,  and  as  the  estate 
would  pay  1 5s.  in  the  pound,  that  he  might 
be  allowed  the  costs  of  his  petition  and  of 
the  re-sale  out  of  the  estate. 

Per  Curiam.^-li  is  of  course  to  declare 
the  solicitor  discharged  from  his  purchase. 
As  to  the  costs,  we  must  adhere  to  the  rule; 
the  solicitor  mtist  pay  them.  A  solicitor 
possesses  so  many  means  of  depreciating 
property,  that  he  cannot  be  allowed  to  be<« 
come  a  purchaser. 

Purckase  by  solicitor  set  aside.     The 
solicitor  to  pay  tke  costs* 
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1833.    )  jpx  parte  fairlis  avd  vaafkb, 
June  6.  3      assionsbs,  ^c,  n  pBi^vsa. 

Purchase  of  bankrupfs  property  by  soli" 
eitor  to  fiat* 

Rule,  that  the  solicitor  to  the  fiat  cannot 
purchase  the  bankhi^Vs  property. 

This  was  the  petition  of  the  assignees, 
praying  that  a  sale  of  part  of  the  bankrupt's 
properly  might  be  set  aside,  the  solicitor  to 
the  fiat  being  the  purchaser. 

In  this  case,  certain  property  had  heeti 
ordered  to  be  put  up  to  sale;  it  happened 
to  cut  across  an  estate  belonging  to  A  B, 
yfho  was  the  solicitor  to  the  commission ; 
lie  bid  for  it,  and  became  the  purchaser. 
The  commissioner  certiBed,  that  there  were 
other  bidders  s^t  the  sale,  and  that  A  B  had 
bid  the  best  price  that  could  be  procured. 

The  assignees  presented  a  petition,  stat- 
ing as  follows  :-<- 

That  the  assignees  appointed  Messrs, 
A  B  &  Son  and  C,  joint  solicitors  under 
the  fiat.  That  pursuant  to  advertisement 
inserted  in  several  public  newspapers  and 
hand*bills  extensively  circulated,  the  assig- 
nees put  up  all  the  bankrupt's  real  estate 
to  sale  by  public  auction,  iii  eight  lots,  at 
Garraway's,  in  London.  That  T.  M.  Cleo- 
bury  purchased  one-fifth  part  or  share  of 
certain  houses  called  Stone  House  aod  Co- 
burg  Ho|ise,  for  1,040/.  afler  several  other 
bond  fide  biddings.  That  Cleobury  pur- 
chased as  agent  for  A  B. 

The  petition  prayed  that  the  lot  might 
be  put  up  again  at  1,050/.,  and  if  no  higher 
bidder,  then  A  B  to  be  held  to  his  bargain* 
And  that  he  should  pay  all  the  costs  of  the 
resale  and  petition. 

A  B  filed  an  affidavit,  stating  that  he  had 
pot  interfered  as  to  the  sale  of  the  pre- 
inises,  which  he  lefl  to  the  management  o£ 
his  partners.  That  he  was  possessed  of  a 
valuable  freehold  mansion  and  pleasure 
grounds,  partly  forestalled  by  the  adjoin- 
ing property,  of  which  one*fiflh  had  been 
put  up  to  auction,  and  that  the  other  four- 
fifths  had  lately  bee^i  bought  by  one  H  P, 
for  the  purpose  of  building  thereon,  and 
that  A  B'  had  bought  the  one-fifth|  to 
place  himself  in  a  situation  to  negotiate 
with  H  P,  in  order  to  purchase  H  P's  pro- 
perty, which  so  forestalled  his  (A  B's):  and 
that  the  said  H  P  bid  1,040/.  for  the  same 


lot,  which,  but  for  the  competition  with  the 
agent  of  A  B,  would  have  been  knocked 
down  at  800/. 

Mr,  Stsanstont  for  the  petitioners,  the 
assignees. 

Per  Curiam,  —  There  would  be  great 
danger  in  departing  from  the  well-estab^ 
lished  rule,  that  the  solicitor  to  the  com^ 
mission  cannot  be  a  purchaser  of  property 
sold  under  a  commission,  without  the  pre- 
vious permission  of  the  Court,  as  it  would 
hold  out  a  temptation  to  violate  the  rule, 
on  the  chance  of  being  allowed  afterwards 
to  keep  the  property. 

^sual  order  made — for  a  resale,  and 
A  B  to  be  held  to  his  purchase,  if  there  be 
no  higher  bidder.  The  sale  to  be  before 
the  Registrar  of  the  Court  of  Review,  and 
he  to  appoint  a  solicitor  to  conduct  the  re- 
sale. A  B  not  in  anyway  to  interfere  u| 
tb^  resale  (1), 


■rrTT 


1833.     7     „ 
June  7     \         ^      *^"  ^^  DiTCHMAjr, 

Purchase  of  part  of  the  hankrupt*s  prt^ 
perty  by  the  assignee. 

Rule,  that  the  assignee  amnoi  be  a  ptcrv 
chaser  of  the  bankrupt's  property. 

No  rule  to  prevent  a  mortgagee  bidding  ai 
a  sale  of  the  mortgaged  premises  —  Per 
Rose,  J. 

This  was  a  petition  by  an  assignee,  pray- 
ing that  a  purchase  by  him  of  pari  of  the 
bankrupt's  estate,  might  be  declared  valid. 

The  petition,  after  stating  (2)  that  tbo 
petitioner  was  a  mortgagee  of  the  prop^y 
in  question,  and  was  chosen  assignee,  and 
that  W.  Overton  was  the  solicitor  to  the 
commission,  and  a  solicitor  of  the  Court  of 
Review,  and  that  the  property  was  put  up 
for  sale  at  the  request  of  the  petitioner^ 
went  on  as  follows : — That  on  the  day  be- 
fore the  sale,  petitioner  expressed  a  wis^ 
to  Overton,  to  be  at  liberty  to  bid  at  the 
said  sale  for  some  of  the  said  premises,  and 
was  thereupon  informed  by  Overton,  tha^ 

(t)  A  6  asked  for  leave  to  bid. at  the  re-stle*  bnt 
was  refused  peitnission. 

(9)  This  j>4titioii  is  set  out  «t  lengtb,  in  order  %a 
shew  why  costs  were  prayed  against  Oveiton* 
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Jbe  oaght  not  to  bid  himfelf  in  person,  but 
W  WM  at  liberty  to  bid  by  a  friend ; — that 
the  petitioner  acting  on  lucb  advice,  accord- 
ingly provided  himielf  with  a  friend,  (Mr. 
JeokO  to  attend  the  sale,  and  purchase  on 
his  behalf,  and  told  Overton  so,  to  which 
he  made  no  objection ; — that  on  the  day  of 
the  sale,  the  pettioner,  together  with  Over- 
ton and  Jenks,  attended,  and  Jenks  was  de- 
clared purchaser  of  lots  3  and  4  for /., 

sad  Jenka  paid  SOL  deposit,  having  first 
received    the  same    from  petitioner,  but 
Overton  being  informed  thereof,  advanced 
towards  the  auctioneer,  and  said,  tliat  as 
Jenks  was  only  the  agent  of  the  petitioner, 
and  had  purchased  solely  on  his  account, 
it  was  not  necessary  to  retain  the  deposit, 
and  that  the  auctioneer  might  return  it, 
which  he  immediately  did  ; — that  the  sale 
was  fair,  and  at  the  best  price ;  and  the 
petitioner,  acting  by  the  advice  and  under 
the  direction  of  Overton,  had  no  suspicion 
or  mtiraation  tint  by  being  botli  mortgagee 
(3)  and  assignee,  he  was  incapable  of  pur- 
chasing the  premises ; — that  the  convey- 
ance iMsiog  prepared,  and  Jenks  requested 
%o  execute,  Jeoks's  solicitor  informed  the 
parties  that  the  petitioner  could  not  be  a 
purchaser,  be  being  mortgagee  and  assig- 
nee, and  not  having  obtained  an  order  to 
bid  at  the  sale  (4); — that  petitioner  wss 
never  informed  by  Overton,  or  any  other 
penon,  nor  did  he  know  that  it  was  neees- 
ssry  to  obtain  previous  leave  of  the  Court 
to  bid  at  the  aaid  sale,  and  had  no  intent  to 
collude  with  the  bankrupt  or  any  other 
person  to  procure  the  premises  for  less  than 
tbeir  full  value ;  but  that  tliev  were  fairly 
sold  for  their  full  value ; — that  petitioner 
Iiss  reason  to  believe  that  Overton  was  fully 
sware  of  tlie  absolute  necessity  of  a  pre- 
fious  order  of  the  Court  to  bid  at  the  sale  ; 
becauae  he  now  avows  such  knowledge ; 
hni  that,  aa  petitioner  was  both  mortgagee 
lod  assignee,  he  considered  the  Court  would 
not  grant  such  an  order ; — that  Overton 
mgki  io  repay  to  petiiumer  the  expenses  to 
Mck  ke  has  been  piU  in  consequence  of  this 
r,  and  the  costs  of  this  application. 


(3)  It  does  not  appear  that  there  is  any  rule  to 
prtreot  a  mortgagee  Didding  at  a  tale  of  the  mort- 
{•gad  pramuea. 

(4)  The  Older  of  the  Court  alone  wonid  not  be 
ttfident ;  there  most  be  the  conient  of  a  meeting  of 
CRditora  preTiooaly  obtained. 


.  The  petition  prayed  for  a  declaration 
that  the  sale  was  properly  made  to  peti- 
tioner ;  or  that  it  might  be  vacated,  a  new 
sale  ordered,  and  petitioner  have  liberty  to 
bid ;  and  that  Overton  might  repay  peti- 
tioner his  costs  in  respect  of  the  said  sale 
«nd  conveyances,  &c.  and  of  the  petition, 
&c. 

The  petition  having  been  read,  the  Court 
expressed  an  opinion,  that  they  had  no 
jurisdiction  to  order  Overton  to  pay  the 
costs,  as  he  acted,  in  his  advice  to  Bull,  as 
his  private  solicitor ;  and  any  remedy  Bull 
might  have,  was  by  action  at  law. 

Mr*  Ching  and  Mr,  BethelU  for  the  peti- 
tioner.-^The  rule  forbidding  assignees  to 
purchase  any  part  of  tlie  bankrupt's  pro- 
perty, being  neither  a  rule  of  law,  nor  of 
equity,  but  solely  one  of  bankruptcy,  the 
Court  of  Review  is  the  moat  proper  place 
in  which  to  prefer  a  petition  touching  the 
conduct  of  a  solicitor  of  that  court,  in  re- 
gard to  a  sale  of  part  of  the  bankrupt*a 
property,  he  being  also  solicitor  to  the 
commission,  and,  therefore,  bound  to  give 
advice  to  the  assignees  concerning  their 
conduct,  and  to  have  informed  Mr.  Bull 
that  he  could  not  be  a  purchaser ;  instead 
of  which,  he  advised  Bull  to  make  the  pur- 
chase ;  and  this  Court  are  now  called  on  to 
make  him  pay  the  costs  consequent  upon 
his  bad  counsel. 

The  solicitor  stands  in  two  distinct  situ- 
ations ; — first,  he  was  solicitor  to  the  com- 
mission ;  secondly,  he  acted  ss  the  private 
solicitor  to  Bull.  In  his  capacity  of  solici- 
tor to  the  commission,  he  was  bound  to 
give  proper  advice  to  the  assignees,  this  he 
&iled  to  do ;  and  can  he  be  sUowed  to  turn 
round  and  say,  that  though  he  ought  to 
have  given  to  Bull  in  his  character  of  assig- 
nee, proper  advice  ;  yet  he  was  also  his 
private  solicitor ;  and,  though  he  would  cer- 
tainly be  under  the  jurisdiction  of  the  Court 
of  Review,  as  solicitor  to  the  commission, 
yet,  because  he  was  something  in  addition, 
(Buirs  private  adviser,)  therefore^  he  is  not 
under  its  jurisdiction  ? 

Mr.  James  Russell^  for  the  other  assig- 
nee and  the  solicitor  Overton,  was  not  called 
on,  but  stated  that  Overton  denied  the  con- 
duct imputed  to  him. 

His  Honour  the  Cuibv  Judob. — It  being 
a  rule  that  an  assignee  cannot  purchase  any 
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part  of  the  property  of  a  bankrupt,  Bull 
cannot  be  presumed  to  have  asked  advice, 
or  bid  in  the  character  of  assignee;  his  ask- 
ing advice  as  to  his  bidding  must  be  taken 
to  have  been  as  mortgagee.  The  advice, 
therefore,  which  Overton  gave  to  Bull,  was 
the  advice  of  a  private  solicitor  to  a  mort- 
gagee, not  that  of  a  solicitor  to  the  commis- 
sion to  an  assignee ;  consequently,  this 
Court  has  no  jurisdiction  over  Overton  so 
as  to  make  him  pay  the  costs  of  this  mistake. 
His  Honour  Sir  George  Rose. — This 
purchase  cannot  be  permitted  to  stand  :  but 
the  Court  have  no  jurisdiction  over  Over- 
ton, to  make  him  pay  costs.  As  between 
Overton  and  questions  touching  the  es- 
tate, the  Court  would  take  care  that  the 
estate  should  not  suffer  from  any  mistakes 
or  bad  advice  of  his;  but  with  regard 
to  Bull,  the  case  is  different;  as  to  him, 
Overton,  acted  as  solicitor  to  a  mortgagee. 
In  this  case,  Mr.  Bull  filled  two  charac- 
ters, those  of  assignee  and  mortgagee ;  he 
has  become  purchaser  of  part  of  the  mort- 
gaged property,  and  the  Court  declare  that 
the  purchase  cannot  be  allowed  to  stand. 
The  reason  of  which  order  is,  the  circum- 
stance of  his  being  assignee ;  for  the  fact  of 
his  being  a  tnortgagee  would  not  prevent 
his  being  a  purchaser.  It  is  true,  that  in 
cases  where  mortgages  are  put  up  to  sale 
under  a  bankruptcy,  and  the  mortgagee  is 
desirous  of  bidding,  it  is  usual,  ex  abundan- 
danti  cauteldt  to  obtain  an  order  to  bid ;  but 
that  is  not  necessary. 

Rc'Sale  ordered — conduct  of  sale  taken 
from  Overton,  and  to  be  before  the  Regis- 
trar of  the  Court  of  Review,  who  is  to  ap- 
point his  own  solicitor.  Petition  dismissed, 
with  costs,  to  all  parties ;  without  prejudice 
to  any  other  steps,  which  the  petitioner  may 
be  advised  to  take  against  Overton. 


1833 
June 


3.     > 
12.  S 


Ex  parte  shbppard  re 

BULWAR. 


Practice. — Supersedeas — Joint  Jtat* 

If  a  joint  fat  issue f  under  which  some  of 
the  bankrupts  have  surrendered,  and  others 
not,  it  will  be  superseded,  on  consent,  as  to 
those  who  have  furremfenf <2 ;— -Secos,  as  to 
those  who  havenot^ 


In  this  case  there  were  several  bank- 
rupts ;  a  joint  commission  was  taken  out, 
under  which  two  of  them  had  not  surren- 
dered. This  was  a  petition  to  supersede 
the  joint  commission,  with  the  consent  of 
the  creditors. 

The  petition  having  been  read, — 

His  Honour  the  Chiet  Judge  said,  it 
was  the  established  practice  of  the  Court 
not  to  supersede  before  surrender ;  and 
cited  Ex  parte  Galpin  (1),  where  a  renewed 
commission  issued  solely  for  the  purpose  of 
enabling  a  bankrupt  to  surrender. 

Mr.  Swanston,  for  the  petitioners. — I 
must  confess  I  never  could  perceive  why  a 
surrender  was  required  in  cases  where  the 
bankrupt  disputed  the  commission,  or  where 
all  the  creditors  consent  to  a  supersedeas. 
In  Ex  parte  Car  line  (2),  the  opinion  of  Lord 
Eld  on  was  in  favour  of  my  application ;  and, 
in  Ex  parte  Glynn  (3),  that  of  Lord  Lynd- 
hurst. 

His  Honour  the  Chief  Judge. — The 
same  objection  which  prevailed  in  Exparte 
Drake  (4)»  applies  to  the  present  case, 
which  is,  that  the  parties  are  in  contempt 
for  not  having  surrendered.  The  only  case 
in  which  the  bankrupt  was  allowed  to  8u« 
persede  without  surrender,  is  Ex  parte 
Glynn,  in  which  there  were  probably  some 
circumstances  which  do  not  appear  in  the 
report. 

His  Honour  Sir  John  Cross. — This  is 
commonly  said  to  be  an  application  to  the 
discretion  of  the  Court ;  but  it  appears  that 
the  Court  have  laid  down  a  rule  so  inflexi- 
ble, that  they  have  deprived  themselves  of 
all  discretion.  Nevertheless,  as  the  bank- 
rupts are  in  contempt,  and  in  this  case,  Aove 
been  proclaimed  outlaws,  their  commiaaioa 
ought  not  to  be  superseded. 

Per  Curiam. — ^The  supersedeas  may  issue 
as  to  those  of  the  bankrupts  who  have  smrw 
rendered. 

Supersedeas  refused  as  to  the  hank* 
rupts  who  had  not  surrendered^ 
but  ordered  as  to  those  who  had 
surrendered. 

(1)  1  Mont;  207. 

(f )  S  Glyn  &  Jam.  35. 

(3)  1  Moot.  124. 

W  1  Moot.  &  Bligb,  486. 
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In  ExparU  NaraUi  {S\  Lord  Brougham 
lUowed  the  sopersedeat  without  surrender, 
tod  that,  after  hit  Lordship  had  been  inform- 
ed there  was  some  doubt  as  to  whether  it 
eoold  be  done.     The  case  is  as  follows : 

Ex  PAETS  NOBCUTT. 

L.  C. — September  10,  1830. 

Mr.  jfyricm  applied  for  an  order  to  su- 
penede*  with  consent  of  all  the  creditors, 
which  had  been  refused  at  the  office,  upon 
the  ground,  that  the  bankrupt  did  not  sur- 
render on  the  forty-second  day ;  he  stated 
that  the  bankrupt  was  prevented  by  a  very 
leTere  illness,  of  which  the  commissioners 
were  satisfied  by  the  certificates  of  a  phy- 
sician and  snrseon,  and  had  cerufied  ac- 
cordingly ;  and  that  a  similar  order  had 
been  made  in  Ex  parte  Olynn,  and  in  a 
case  subsequent  to  that,  which  had  not  yet 
been  reported. 
The  certificate  was  as  follows  :— 
In  the  matter  of  William  Norcutt,  a  bank- 
rupt, to  the  Lord  High  Chancellor  of  Great 
Britain. 

We,  whose  names,  &c.  humbly  certify  to 
your    Lordship,    that    the    said    William 
Norcutt,  being  so  declared  bankrupt,  the 
aujor  part  of  the  said  commissioners,  by 
the  said  commission  authorised,  did  cause 
doe  notice  to  be  given  and  published  in  the 
Lfmdam  GazeUe^  of  such  commission  being 
issued,  and  of  the  times  and  places  of  three 
several  meetings  of  the  said  commissioners 
by  the  said  commission  authorised — the  first 
of  whicb  meetings  was  appointed  for  the 
22od  day  of  June  1850 ;  the  second,  for 
the  29th  day  of  the  same  month  ;  and  the 
diird,  for  the  27th  day  of  July  following. 
And  we  funher  humbly  certify  to  your 
Lordship,  that  the  major  part  of  the  com- 
miuioners  met  on  the  22nd  day  of  June 
18S0,  pursuant  to  notice  given  and  pub- 
lished m  the  Limdom  Oazeite  as  aforesaid, 
to  receive  the  proofs  of  debts  under  the 
laid  commission,  and  again  met  on  the  29th 
day  of  June  followins,  pursuant  to  such 
notice,  for  the  proof  of  debts  under  the  said 
commission,  and  for  the  choice  of  assig- 
nees, on  which  last-mentioned  day,  the  said 
William  'Norcutt  did  surrender  himself  to 
the  said  commission,  and  did  subscribe  each 
nrrender,  and  did  submit  himself  to  be  from 

(5)  1  MoBC  f  81. 


time  to  time  examined  touching  the  disco« 
very  of  his  estate  and  effects ;  and  they  also 
met  on  the  said  27th  day  of  July  following, 
to  receive  the  proof  of  debts,  and  to  take  the 
examination  of  the  said  William  Norcutt,  on 
which  day  the  said  William  Norcutt  was, 
from  severe  illness,  unable  to  attend — when 
the  said  examination  of  the  said  bankrupt 
was  adjourned  to  the  51st  day  of  August 
following,  and  from  the  said  51st  day  of 
August  to  the  22nd  day  of  October  follow- 
ing, and  from  the  said  22nd  day  of  Octo- 
ber to  the  12th  day  of  November  following, 
and  from  that  day  to  the  5rd  day  of  De- 
cember following ;  on  each  of  which  days  of 
adjournment,  the  said  William  Norcutt  at- 
tended before  the  major  part  of  the  said 
commissioners,  and  submitted  himself  to 
be  exsmined  touching  the  discovery  and 
disclosure  of  his  estate  and  effects,  and  on 
which  said  5rd  day  of  December,  the  ex- 
amination of  the  said  bankrupt  was  ad* 
journed  sine  die. 
In  witness,  &c. 

Nathaniel  Ellison. 

Henry  Re  veil  Reynolds,  Jun. 

Basil  Montagu. 

Order  made* 


1853.     ■) 
July  8.   3 


Ex  parte  somerskill  re 

WILKES. 


Practice.  —  Orders  made  in  absence  of 
Parties, 

Where  an  order  is  taken  in  the  absence  of 
the  opponent,  who  does  not  appear,  the  order 
will  not  be  opened,  or  amended,  or  the  peti- 
tion be  re- heard,  ^c,  unless  the  party  state  a 
case  on  affidavits,  which  induces  the  Court  to 
think  the  order  made  cannot  be  sustained, 

tn  this  case,  the  solicitor  to  the  respon- 
dents sent  their  clerk  on  Tuesday,  the  2nd, 
to  look  whether  the  petition  was  in  the  cause 
list  for  the  day,  which  contained  only  five 
petitions  ;  it  was  there,  but  he  overlooked 
it,  and  reported  that  it  was  not ;  in  conse- 
quence, the  counsel  for  the  respondent  did 
not  attend,  and  the  petition  was  called  on 
in  their  absence ;  and  the  petitioner,  having 
an  affidavit  of  having  been  served,  was  pre- 
pared to  take  his  order,  but  it  being  a  peti- 
tion of  importance,  and  likely  to  be  opposed, 
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Mir  15   \    Sx  parte  wu,^WL  re  COOMB9. 

Praeiiee* — Eqmtahle  Mortgage, 

Quaere — Whether  a  wuntgmge  ofau  equity 
rfredempUomt  by  deed^  can  ^  sold  bif  com- 
miniemerst  umder  LcrdLaughltorough's  order* 

This  was  a  petition  to  confirm  a  Master's 
report,  with  a  crosa  petition  excepting 
thereto  (1).  * 

It  appeared,  that  in  September  1826, 
the  bankrupt  gave  Goddin  an  equitable 
Bwrtgaget  for  TOOL 

Tbt  fcdlowing  were  the  terma  of  the 
memonuidnni  given  cm  that  occaaion  : — 

"« 1826,  Sept.  25.  received  of  Mr.  God- 
din,  the  anm  of  200/.  in  advance  towards  a 
mortgage  S.  Cooinba  is  to  give  Mr.  God- 
din,  on  his  premises  in  Castle  Cary. 

"  Stephen  Coombs." 

"  Received  of  Mr.  Goddin,  the  sum  of 
500L  in  advance  towards  a  mortgage  on 
my  premises,  at  Castle  Cary.  S.  Coombs." 

In  October  1826,  after  having  committed 
an  act  of  bankruptcy,  the  bankrupt  gave 
Goddin  a  regular  mortgage  on  an  equity  of 
redemption  for  1,000/.,  being  this  700/.  and 
500L  in  addition,  on  the  same  property 
at  Castle  Cary,  w^h  he  had  be/ore  mori' 
gamed  to  mmother  person. 

In  April  1829,  the  Lord  Chancellor  di- 
ffteted  a  reference  to  the  commissioners,  to 
iaqoire  whether  Goddin  was  an  equitable 
BMfftgagec.  The  commissioners,  in  their 
certificate,  afler  stating  the  facts  at  length, 
eoQcluded,  that,  taking  all  the  circumstances 
of  the  case  into  consideration,  especially 
that  the  security  wss  not  executed  till  after 
as  act  of  bankruptcy,  they  could  not  come  to 
ay  other  conclusion  than  that  the  transac- 
tiona  were  in  contemplation  of  bankruptcy ; 
ladp  therefore,  that  Goddin  had  neither  a 
legal  nor  an  equitable  mortgage. 

The  Vice  Chancellor  having  reasons  to 
be  diasatiafied  with  the  manner  in  which 
this  certificate  was  made,  referred  it  to  a 
Kaster,  to  report  whetlier  GtMldin  was  an 
eqnicahie  mortgagee ;  his  report  waa,  that 
Goddin  waa  not  an  equitable  mortgagee. 

(1)  In  tuet  oalv  \h%  petition  to  confirm  wta 
■rtadly  pMsentod  oy  the  aasignefs,  and  a  croas  one 
«^t  to  hare  been  praaented ;  but  it  waa  agreed  to 
vnva  die  point  of  rorm,  and  to  conaider  it  aa  pre- 


Ktw  SeaiBs,  IT.— Ba]«kr. 


It  was  stated  by  counsel,  that  the  Master 
verbally  told  the  parties,  that  without  de- 
ciding the  very  doubtful  question,  whether 
the  memoranda  amounted  to  an  equitable 
mortgage  or  not,  he  considered  that  they 
merged  in  the  deed;  and  that  if  Goddin 
had  anything,  he  then  had  a  legal  mort- 
gage, but  not  an  equitable  one. 

Mr.  Smanston.  against  the  report. — One 
question  is,  whether  this,  being  a  mortgage 
of  an  equity  of  redemption,  by  deed,  is  such 
a  mortgage  as  the  coromiaaioners  could  have 
ordered  to  be  sold  under  Lord  Lough- 
borough's order,  of  the  8th  of  Msrch  1794. 
This  question  certainly  is  not  free  from 
doubt.  During  the  year  1880,  many  of  tlie 
Hats  of  commissioners,  in  Basinghall-street, 
thought  that  they  could  not  act  under  that 
order,  in  cases  similar  to  the  present.  But 
on  the  other  hand,  there  are  multitudes  of 
cases  where  the  Court  has  made  the  order. 

Mr,  Montagu  and  Mr,  Betitell,  in  sup- 
port of  the  report. — This  is  a  legsl  mort- 
gage of  an  equitable  estate ;  and,  therefore, 
within  Lord  Loughborough's  order.  This 
being  a  mortgage  of  an  equity  of  redemp- 
tion by  deedt  resembles  Ex  parte  Robinson 
{ft),  where  the  Court  seemed  of  opinion, 
that  the  case  came  within  tlie  general  order. 

His  Honour  the  Cribv  Judos. — The 
question  now  before  the  Court  is,  whether 
the  finding  of  the  Master  is,  or  is  not,  cor- 
rect. Goddin  advanced  2001,  and  500/., 
under  terms  which  constituted  him  an 
equitable  mortgagee,  of  which  a  memoran- 
dum exists.  Afterwsrds,  a  deed  was  exe- 
cuted ;  and  it  has  been  ssid,  that  this 
clothed  him  with  the  legal  estate.  But  he 
did  not  acquire  a  legal  estate,  he  obtained  a 
mortgage  of  an  equitable  estate — an  equity 
of  redemption — wliich  cannot  be  considered 
as  destroying  his  former  equitable  lien,  but 
rather  as  confirming  it. 

The  course  of  practice  before  the  Lord 
Chancellor,  clearly  sliews,  that  a  mortgage 
by  deed,  of  an  equity  of  redemption,  waa 
by  many  commissioners  considered  as  not 
within  the  order. 

It  appears  to  me  that  Goddin  is  an  equit- 
able mortgagee  for  700/.,  and  haa  no  fur- 
ther claim.   As  the  assignees  were  brought 


(e)  9  Dea.  &  Ch.  1 10  ;  a.  c.  1  Law  Joum.  (n^. 
Baokr.  114. 


s» 


COURT  OF  BANKRUPTCY :  18S5. 


here  to  oppose  a  claim  for  1000/.,  they  must 
have  their  costs. 

His  Honour  Sir  John  Cross. — I  am  of 
opinion,  that  this  Court  ought  not  to  de- 
clare Croddin  an  equitahle  mortgagee  under 
the  present  state  of  circumstances.  The 
assignees  ask  to  confirm  a  report  which  de- 
clares him  not  an  equitable  mortgagee :  the 
Court  see  reason  to  conceive  that  he  is: 
under  such  a  state  of  things,  it  ought  to  be 
referred  back  to  the  Master,  as  we  are  act- 
ing on  the  facts  certified  in  the  report ;  and 
1  do  not  think  we  can  adopt  the  whole  of  a 
report,  and  reject  its  conclusion. 

His  Honour  Sir  George  Rose. — The 
better  practice  undoubtedly  would  be,  that 
where  there  is  a  deed,  which  is  a  landmark, 
the  commissioners  might  order  a  sale  under 
Lord  Loughborough's  order ;  and  that,  where 
there  was  only  a  deposit,  the  party  should 
come  into  court.  But  1  know  that  doubts 
have  existed  as  to  this  ;  the  lists  of  com- 
missioners differed  as  to  their  practice  ;  so 
that,  sometimes,  the  commissioners  ordered 
the  sale ;  at  other  times,  the  parties  were 
obliged  to  petition. 

Lord  Loughborough's  order  does  not 
distinguish  between  legal  and  equitable 
mortgages.  When  I  was  at  the  bar,  I  con- 
stantly advised  parties,  in  cases  simitar  to 
the  present,  to  go  before  the  commissioners 
in  the  first  instance,  in  order  to  ascertain 
whether  they  would  act.  But  the  Court 
has  often  granted  orders  where  the  com- 
missioners would,  perhaps,  have  acted.  The 
reason  of  which  may  be,  that  it  was  discre- 
tionary in  them  to  act  or  not. 

In  the  case  now  before  the  Court,  there 
was  a  reference  to  the  commissioners, 
under  the  commission,  to  inquire,  whether 
or  not  Groddin  was  an  equitable  mortgagee : 
they  certified  that  he  was  neither  a  legal  nor 
an  equitable  mortgagee :  this  was  going  fur- 
ther than  they  had  any  authority  to  do. 
The  Court  being  dissatisfied  with  this  cer- 
tificate, referred  the  question  to  a  Master, 
before  whom  Goddin  stood  upon  his  rights 
as  equitable  mortgagee  before  the  bank- 
ruptcy, and  altogether  threw  the  deed  over- 
board. If  the  Master  had  merely  found  that 
the  equitable  title  merged  in  the  legal  one, 
this  Court  would  have  known  how  to  act, 
seeing  that  he  had  directed  his  attention  to 
a  point  of  title,  which  he  had  no  authority  to 
do ;  then  the  directions  of  the  Court  would 


not  have  been  satisfied,  and  the  report  must 
have  gone  back.  But  the  Master  finds  a 
state  of  facts,  (which,  as.  facts,  no  one  dis- 
putes,) and  amongst  them  the  memoranda, 
which  clearly  make  the  petititoner  an  equit- 
able mortgagee.  The  Master  finds  facts, 
and  comes  to  a  legal  conclusion.  We  adopt 
his  facts,  but  reject  his  conclusion. 

The  order  made  was — Allow  the  excep- 
tion of  the  petition  to  so  much  of  the  re- 
port as  declares  Goddin  an  equitable  mort- 
gagee for  700/.,  and  dismiss  it  as  to  the 
500L — Let  a  sale  of  the  premises  be  or- 
dered, and  the  proceeds  applied  in  the 
usual  manner. — Costs  of  proceedings  before 
the  commissioners,  out  of  the  bankrupt's 
general  estate. — Costs  of  the  proceedings 
before  the  Master,  out  of  the  proceeds  of 
the  sale. — Each  party  to  pay  their  own 
costs  of  this  petition. 


1833.     >     „ 
June  12.  S    ^«  P^''^^  ^^"^»'- 

Practice. — Affidavits — MuUi/ariousness. 

If  iJiere  be  a  joint  affidavit  of  A  and  B, 
an  alteration  may  be  made  in  that  part  to 
which  B  deposes  (before  B  swears)  after  A 
has  sworn. 

A  petition  is  not  multifarious  because  the 
prayer  asks  many  things, 

Qusere — Whether  multifariousness  is  a 
preliminary  objection. 

This  was  a  petition  to  stay  a  certificate. 

Mr.  GirdlestonCt  jun.f  took  a  preliminary 
objection. — An  affidavit  was  made  in  tup- 
port  of  this  petition,  which  is  the  joint  affi- 
davit of  A  B  and  of  C  D,  which  cannot  be 
used,  having  been  altered  since  it  was  sworn. 

Mr,  Montagu f  (with  whom  was  Mr^ 
Keene,)  for  the  petition. — This  is  a  joint 
affidavit  of  A  B  and  C  D,  and  the  altera- 
tion only  applies  to  that  portion  to  which 
C  D  deposes,  and  was  made  before  C  D 
swore  to  it. 

Per  Curiam, — It  does  not  appear  that 
there  is  anything  in  this  objection.  In  factf 
there  are  two  affidavits  on  one  sheet  of  paper. 

It  having  been  considered  that  the  pe* 
tition  was  multifarious — 
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His  Hoooar  Snt  John  Crom  observed, 
tbit  a  petitioD  was  not  multifarious  because 
tbe  prayer  asked  many  things. 

Mr.  MoHlmgu. — It  has  always  been  con- 
lidered,  that  a  multifarious  petition  is  one 
which  states  two  or  mors  <i^slinct  cases.  The 
prayer  being  multifarious,  does  not  make 
the  whole  petition  so.  But  even  if  that 
were  not  the  case,  it  is  now  too  late  to  take 
the  objection,  tlie  petition  having  been 
gone  into ;  the  objection  as  to  multifarious- 
oess  is  a  preliminary  one. 

His  HoDonr  the  Chibi  Judge. — I  do 
DOt  understand  such  to  be  the  case.  Lord 
Eldon  was  not  of  that  opinion.  (1) 

Objection  overruled. 


1833.      > 
ane  12.  ) 


AKOMTMOUS. 


Jane 

Practice,  —  Consolidation  of  joint  and 
separate  estate*. 

The  Court  will  not  consolidate  joint  and 
isparate  estates,  unless  every  creditor  con- 
sents. 

This  was  a  petition  to  consolidate  joint 
and  separate  estates. 

Per  Curiam. — On  petitions  to  consolidate 
joint  and  separate  estates,  the  Court  will 
never  make  the  order,  unless  every  credi- 
tor consenu  ;  if  any  one  refuses,  the  peti- 
ttoQ  most  be  dismissed. 


This  was  a  petition,  praying  for  the  sale 
of  certain  policies  of  insurance,  deposited 
with  the  petitioner  as  a  security  for  monies 
advanced  by  him  to  the  bankrupt,  and 
praying  that  the  petitioner  might  have  leave 
to  bid  at  the  sale. 

Mr,  Montagu,  for  the  petitioner. 

Mr,  Swanston,  for  the  assignees,  asked 
that  they  might  be  allowed  to  fix  one  re- 
served  bidding. 

Mr,  Montagu, — This  cannot  be  allowed ; 
such  applications  are  often  made,  and  as 
constantly  refused :  a  similar  application 
was  refused  in  Sir  George  Duckett's  bank- 
ruptcy. The  eflfect  of  allowing  the  assig- 
nees a  reserved  bidding  may  be  to  prevent 
the  sale  of  the  property  altogether,  as  they 
may  fix  a  price  so  high  that  no  one  would 
bid  beyond  it.  Besides  which,  wliat  right 
have  assignees  to  interfere  with  a  mort- 

?agee  and  pledgee,  unless  they  pay  him  off? 
f  the  assignees  think  the  property  worth 
more  than  it  is  pledged  for,  or  than  it  will 
sell  for  at  present,  let  them  pay  off  the 
mortgagee  or  pledgee,  and  then  apply  for  a 
reserved  bidding  if  they  think  fit. 

Per  Curiam, — In  this  case,  the  petitioner 
applies  for  a  sale  of  his  security ;  and  for 
leave  to  bid  :  his  application  will  be  grant- 
ed. If  the  assignees,  on  their  psrts,  also 
desire  to  bid,  we  will,  in  this  case,  give  them 
permission,  but  then  the  property  may, 
perhaps,  be  knocked  down  to  them.  But 
the  Court  will  not  allow  assignees  to  fix  a 
mere  reserved  bidding. 

Reserved  bidding  to  eusignees  refused. 


J   X    Ex  parte 
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Practice. — Reserved  biddings  by  assig- 
Met. 

On  the  sale  of  some  policies  pledged  as 
leeurity^  a  reserved  bidding  refused  to  the 
9sngnees. 

(1)  There  does  not  appear  any  sound  reason  for 
eoanderhig  the  objection  as  to  moltifariousneas  as  a 
fnlDBinij  one.  How  ean  the  Court  decide  the 
giat  till  they  hsTO  heard  the  petition  read  through  1 
Who  is  so  proper  to  read  it  through  as  the  petitioner  1 
Aad  how  ean  he  do  this,  if  the  respondent  objects 
te  it  ia  mohifcrioiis,  and  takes  the  reading  of  it 
atoldi  oirn  hsadn,  in  order  to  prove  it  so 


J  1    12     c  ^'  parte  coulstow  re  hurst. 

Proof  of  Debt, 

If  a  provisional  assignee  promise  to  let  a 
creditor  know  when  a  dividend  meeting  takes 
place,  and  assignees  are  subsequently  chosen, 
and  the  creditor  never  hears  of  the  meetings 
which  takes  place,  proof  will  be  allowed ;  and 
payment  of  the  dividends,  not  actually  paidt 
will  be  suspended. 

In  this  case,  a  provisional  assignee  having 
been  elected*  undertook  to  inform  a  credior 
of  the  time  when  a  meeting  for  the  proof 
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of  debts  was  to  be  held,  but,  becoming  ill, 
lie  forgot  to  inform  the  creditor ;  the  meet- 
ing was  held,  and  a  dividend  ordered,  and 
snbteqaently  the  regular  assignees  were 
elected.  The  creditor  (who  was  an  execu- 
trix) having  heard  that  a  dividend  was 
ordered,  gave  the  assignees  notice,  before 
the  day  of  payment  arrived,  not  to  pay  the 
same.  The  petition  prayed,  that  she  might 
be  allowed  to  tender  proof,  and  tlie  dividend 
to  be  stayed  in  the  meantime. 

Mr,  Wright,  for  the  petitioner. 

Mr.  Ch'ing,  for  the  assignees. — It  is  a 
rule,  that  the  right  of  each  creditor  to  his 
dividend,  attaches  tlie  moment  the  order  of 
dividend  is  made,  and  he  acquires  a  vested 
interest  therein  ;  and  the  fact  that  the  as- 
signees have  suspended  the  actual  payment 
in  consequence  of  notice  from  the  petition- 
er, can  make  no  difference.  It  may  be 
true,  that  the  provisional  assignee  promised 
to  give  the  petitioner  notice,  but  his  promise 
ought  not  to  bind  the  assignees  subse- 
quently appointed.  Moreover,  the  pro- 
visional assignee  did  inform  the  petitioner 
that  the  assignees  were  elected,  thereby, 
in  effect,  saying  to  her,  'you  must  now  look 
to  me  no  longer,  but  to  them.' 

Afr.  Wrigki  was  not  called  on  to  reply. 

His  Honour  the  Chibv  Judge. — As  the 
petitioner  was  lulled  to  sleep  by  the  pro- 
mise of  the  prbvisional  assignee,  the  Court 
are  anxious  to  give  her  the  only  opportu- 
nity she  may  have  of  obtaining  any  divi- 
dend, as  the  estate  may  be  exhausted  by 
the  present  one.  Moreover,  the  other  cre- 
ditors are  not  equitably  entitled  to  receive 
their  dividend  to  the  exclusion  of  the  pe- 
titioner. 

His  Honour  Sir  John  Cross. — I  concur. 
If  any  of  the  dividends  had  actually  been 
paid  over  to  the  creditors,  which  is  not  the 
case,  my  opinion  would  probably  have  been 
different. 

His  Honour  Sir  Gkobob  Rose. — The 
argument,  that  the  order  asked  cannot  be 
made,  because  the  dividend  is  now  the  ac- 
tual property  of  the  creditors,  might  have 
had  weight  three  or  four  years  ago,  but, 
since  that  time,  several  cases  have  been 
decided,  which  have  broken  in  upon  the 
principle.  I  feel  the  force  of  the  argu- 
ment, and  there  is  no  answer  to  it  but  those 
cases.    The  order  in  this  case  is  grounded 


upon  the  promise  by  the  provisional  assig- 
nee ;  otherwise,  if  the  petitioner  had  let 
slip  her  opportunity  of  proving,  she  could 
only  be  allowed  to  prove  for  the  chance  of 
future  dividends. 

Usual  order  for  petitioner  to  have  liberty 
to  go  before  the  commissioner  and  tender 
her  proof,  paying  all  the  costs  of  this  ap- 
plication, and  of  the  new  meeting  required 
to  be  held  for  her  to  tender  proof,  and  also 
any  expenses  of  re- modelling  the  dividend, 
if  necessary  to  be  done.  Payment  of  divi- 
dend to  be  stayed  as  to  all  creditors,  ex- 
cept those,  if  any,  to  whom  it  had  actually 
been  paid  before  the  petition  was  pre- 
sented. 

Petitioner  to  apply  for  a  meeting  within 
a  month. 


1853,     7    Ek  parte  gibsom  re  davbn- 
July  19.  3  PORT. 

Practice,^ Parties  to  Petitions — Official 
Assignees. 

The  Court  will  not  permit  the  official  aS" 
signee  to  petition^  unless  under  the  direction 
of  the  commissianer. 

This  was  a  petition  presented  by  George 
Gibson,  the  official  assignee  appointed  in 
the  bankruptcy,  prajring  that  the  adminis- 
trator of  one  of  the  assignees,  deceased^ 
might  be  ordered  to  deliver  up  to  peti- 
tioner certain  property  which  he  alleged 
formed  part  of  the  bankrupt's  estate  and 
was  improperly  withheld. 

The  administrator  stated,  that  the  pro- 
perty in  question  belonged  to  the  deceued. 

Per  Curiam.  —  This  is  a  petition  pre^ 
sented  by  the  official  assignee  :  did  he  act 
under  the  directions  of  the  commissioner 
in  presenting  this  petition  ? 

Mr.  Stvanston  admitted,  that  the  peti- 
tioner acted  without  any  such  direction. 

Per  Curiam. — Then  this  petition  must, 
on  that  ground  alone,  be  dismissed  with 
costs.  It  has  already  been  determined  by 
this  Court,  that  an  official  assignee  csa^ 
not  appear  as  petitioner,  unless  under  tbir 
express  direction  or  advice  of  the  com- 
missioner    If  the  commissioner  was  of 
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opmioa  dial  the  general  aaaigneet  were 
wkamdnctiag  themaelTes,  or  not  acting  in 
a  |iroper  mannerv  and  dtreeUd  the  official 
amgnee  to  make  an  application  to  this 
Court,  poasibly  we  might  allow  him  to 
pedtion. 

PeUlion  dismissed^  with  costs. 


Jo]    19     i  Ex  parte  HAaiwooD  rt  TEEay, 

JViac<icg>— Jfofioai  to  vary  or  stay  Orders 
^JppeaU. 

An  order  for  a  wperstdeas  fusvmg  been 
•iffdr,  am  applieaiian  to  stay  it^ontke  grotmd 
that  am  appotd  ams  intandiedt — dismissedt  on 
the  ground^  that  the  order  was  not  drama  np^ 
nor  the  appeal  presented. 

On  the  Itt  of  July,  an  order  had  been 
made  to  aapersede  a  commission.  This 
was  an  apf^ieation  by  motion,  that  tlie 
iisiiiog  of  the  order  of  supersedeas  might 
be  stayed  till  an  appeal  to  the  Lord  Chan- 
cellor could  be  drawn  up  and  presented. 

Mr.  Snmmtanf  for  the  petitioner,  took 
the  preliminary  objection  to  the  motion, 
that  the  order  bad  not  yet  been  drawn 
ip ;  and,  therefore,  could  not  be  appealed 
agsinsty  nor  any  nsotion  made  to  stay  it. 

Mr.  BeiheiL—Thh  is,  indeed,  endea- 
▼ooring  to  oppose  a  ieather  of  objection 
to  the  substantial  merits  of  this  case. — The 
ksraed  eounsel  then  read  an  affidavit  stat- 
'u§t  that  three  counsel  had  given  their  opi- 
nioBSb  that  the  order  for  supersedeas  could 
Mt  stand  on  appeal. 

His  Honour  Sia  Gsoroe  Rosi. — This  is 
the  first  tinse  I  ever  heard  such  an  affidavit 
feid  for  such  a  purpose,  and  I  hope  it  will 
ktbehMt. 

Mr»  BothelL-^Vo  disrespect  was  intend- 
ed to  the  Court.  The  opinion  of  counsel 
was  allowed  ita  weight  in  Wood^.  Milver{l). 

Mr.  Baeom.  with  Mr.  BetheU.— This  is 
tt  application  to  suspend  the  order — one 
to  the  indulgent  discretion  of  the  Court — 
Qie  whicht  if  granted,  can  do  no  injury  to 
nif  person ;  hut  which,  if  refused,  will  do 
|nst  iii|ttstice  and  serious  damage  to  the 


(1)  t  J«B.  &  Walk.  636. 


Mr.  N.  ElUsont  on  behalf  of  the  solicitor 
who  issued  the  commission,  also  supported 
the  motion. 

Mr.  Swanston^  for  the  petitioner,  in  op- 
position to  the  motion. — To  this  motion 
there  are  two  objections — first,  tlie  order 
is  not  yet  drawn  up ;  till  which  time,  it 
cannot  be  recognized,  and,  for  this  purpose, 
is  the  same  as  none  at  all.  Where,  then, 
is  the  order  in  question  ?  Tliere  is  none  ; 
if  so,  this  motion  fails.  So  well  is  the 
practice  established,  that  a  party  wishing 
to  appeal  against  an  order,  which  the  otlier 
side  will  not  draw  up,  must  draw  it  up 
himself,  though  it  is  adverse  to  his  interests. 
Secondly — The  Court  is  asked  to  stay  the 
order  because  tliere  is  an  appeaL  Where 
is  the  appeal  ?  In  fact,  there  is  none ;  the 
Court  are  merely  informed  that  tliere  is 
an  intention  to  appeal. 

Mr.  BetheU^  in  reply. — ^This  is  not  an 
application  to  stay  an  order  not  yet  drawn 
up ;  but  for  a  substantive  additional  order, 
via.  that  the  order  already  made  may  not  be 
carried  to  the  Lord  Chancellor  for  a  few 
days. 

His  Honour  the  Chiei  Judgb. — Such  an 
order  could  not  be  made  without  referring 
to  the  former  order.  I  should  be  glad  to 
yield  to  this  motion,  but  I  am  prevented 
by  the  rules  of  practice.  The  objection 
to  this  motion  is  a  technical  one,  and  ia 
twofold — first,  that  the  order  is  not  drawn 
up;  and  second,  that  there  is  no  appeal  yet 
lodged.  If  I  were  at  liberty  to  follow 
personal  inclination,  I  would  give  every 
facility  to  parties  taking  steps  in  order  to 
ascertain  whether  my  judgment  were  right 
or  wrong.  I  would  do  so,  especially  in 
this  case,  because  I  yielded  the  order  for 
a  supersedeas  with  great  reluctance ;  but 
as  a  Judge  I  cannot  permit  any  such  feel- 
ings to  interfere.  It  is  an  understood  rule 
of  practice,  that  no  Court  will  suspend  ita 
orders,  except  where  an  appeal  is  actually 
pending,  save  in  those  cases  where  irre- 
parable damage  would  be  the  result  of  not 
so  suspending. 

What  damage  would  be  done  in  this  case, 
if  an  appeal  is  presented,  and  our  judg- 
ment reversed — what  would  be  the  result  ? 
It  is  true,  that  the  costs  of  our  judgment, 
of  the  supersedeas,  and  of  the  procedendo, 
miut  be  paid ;  but  who  would  pay  them  ? 
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act  has  introduced  a  new  state  of  cir- 
comstances.  Formerly  inspectors  were 
appointed:  now,  in  London,  the  official 
assignee  supplies  the  place  of  an  inspector ; 
but  the  commissioners  in  the  country  can- 
not appoint  an  official  assignee.  Under 
the  old  Bjstem^  1  should  have  thought  it 
right  to  appoint  an  inspector  :  in  this  case, 
under  the  present  system,  I  wish  the  com- 
mission to  come  to  London,  and  have  an 
official  assignee  appointed  in  lieu  of  an 
inspector.  No  person  who  wishes  fairly 
to  administer  the  assets  has  any  interest 
in  resisting  this  order. 

A  renewed  Jiat  to  a  London  commis' 
nonet  ordered,  to  be  prosecuted^ 
M  the  Jirst  instancet  by  the  pe- 
titioners  (creditors J.  Costs t  and 
further  directions  reserved. 


1882      ") 
N      29    (  ^*  parte  curistix  re  curxstib. 

Partnership* 

A  commission  issued  merely  to  dissolve  a 
partnership,  is  supersedable. 

This  was  a  petition  presented  to  super- 
sede, on  the  ground  that  the  commission 
wu  issued  solely  for  the  purpose  of  dis- 
8ol?iiig  the  partnership  in  January  1882, 
the  following  issues  were  ordered  : — Ist. 
Whether,  at  the  date  and  issuing  out  of 
the  commission  against  the  petitioner,  the 
petitioner  was  indebted  to  Saunders,  the 
petitioning  creditor,  in  the  sum  of  100/. ; 
and  secondly,  whether  the  commission  was 
inoed  for  the  purpose  of  compelling  the 
petitioner  to  agree  to  a  dissolution  of  part- 
nership, with  liberty  for  the  Judge  to  in- 
dorseon  the  poj/raany  special  circumstances 
be  might  think  fit.     The  two  issues  were 
tried,  and  on  the  postea  indorsed  : — "  I  do 
farther  certify,  that  the  said  jury  did  there- 
Dpon  say,  that  the  suing  out  of  the  said 
commission  of  bankrupt,  by  the  said  defen- 
dant, was  not  to  cause  all  the  estate  and 
effects  to  be  distributed  amongst  his  cre- 
ditors in  payment  of  their  debts,  but  merely 
to  |rat  an  end  to  the  partnership  between 
tbe  said  plaintiff,  and  Hoole,  and  Saunders ; 
*Bd  I  further  cirtify,  that  I  thereupon 


also  directed  the  jury  to  say,  whether  the 
purpose  of  suing  out  the  said  commission 
was  simply  to  put  an  end  to  the  partnership, 
or  also  to  take  an  undue  advantage  over 
the  said  plaintiff  in  settling  the  partnership 
affairs,  and  to  obtain  the  partnership  busi- 
ness for  himself,  the  defendant,  or  for 
himself  and  Hoole  ;  and  the  said  jury  did 
thereupon  say,  that  the  suing  out  of  the 
said  commission  was  simply  to  put  an  end 
to  the  said  partnership,  and  not  also  to  take 
any  undue  advantage  over  the  said  plaintiff 
in  the  settlement  of  the  partnership  affairs." 
Saunders  presented  a  petition  to  the  Court 
for  a  new  trial  of  the  first  issue ;  and  Chris- 
tie presented  a  petition  for  further  direc- 
tions, and  that  the  commission  might  be 
superseded. 

Mr.  Swanston  and  ^fr.  Montagu,  for  the 
petitioner  Christie,  contended,  that  although 
the  legal  requisites  to  support  the  commis- 
sion exist,  yet  as  it  had  been  issued  for  a 
purpose  foreign  to  the  spirit  of  the  bank- 
rupt laws,  (namely,  the  distribution  of  the 
property  for  the  benefit  of  the  creditors,) 
for  the  purpose  only  of  dissolving  a 
partnership— it  therefore  became  a  fraud 
upon  the  Court,  which  the  Court  would 
not  permit — Ex  parte  Gallimore  (I),  Ex 
parte  Harcourt  (2),  Ex  parte  9Vilbeam  (8), 
Ex  parte  Bourne  (4).  From  these  cases, 
it  will  appear,  that  the  Court  has  never 
refused  to  investigate  the  motives  by 
which  the  party  was  influenced  in  issuing 
a  commission. 

Afr.  Jacobs  and  Mr.  Cretswell,  for  Saun- 
ders.— If  the  only  imputation  against  the 
petitioning  creditor  is,  that  he,  by  operation 
of  law,  through  a  process  that  was  open  to 
him,  endeavoured  to  sever  himself  from  a 
bankrupt,  we  hope  to  shew  that  such  a 
proceeding  is  not  contrary  to  the  policy  of 
of  the  law  ;  for,  who  shall  say  to  a  partner, 
who  must  necessarily  be  far  more  interested 
than  any  individual  creditor.  You  shall  not 
avail  yourself  of  the  law  by  doing  that  which 
every  other  creditor  might  do, — namely, 
issue  a  commission  against  a  person  with 
whom  it  is  not  possible  to  have  any  valid 
dealings  ?  Suppose  the  insolvent  arrested 
and  sent  to  prison,  lies  there  until  an  act 

(1)2  Rose,  429. 

(2)  Ibid.  203. 

(S)  Buck.  461. 

(4)  2  Gljn  &;  Jsm.  138. 
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of  bankruptcy  has  ensued,  is  the  solvent 
partner  to  be  tied  to  the  insolvent  without 
any  remedy  ?  He  can  do  no  partnership 
act  with  safety.  Hard,  indeed,  would  be 
the  situation  of  the  solvent  partner,  if  such 
were  the  state  of  the  law  I  It  ia  true,  in 
cases  o£  fraud,  the  Court  will  interfere,  as 
the  cases  cited  on  the  other  side  shew ;  but 
here  the  jury  have  found  what  the  motive 
was,  and  negatived  fraud. 

Mr,  Swarulon  was  not  called  on  to  reply« 

His  Honour  the  Chibi  Judob.  —  This 
is  a  question  of  fact,  rather  than  of  law* 
The  law  is  perfectly  settled;  and  in  all 
the  cases  which  have  been  cited,  but  par- 
ticularly in  the  concluding  sentence  or  the 
Lord  Chancellor's  judgment  in  Ex  f>arte 
Bourne^  the  principle  is  recognized,  that  a 
commission  issued  for  any  purpose  distinct 
from  its  operation  as  a  commission,  cannot 
be  supported. 

It  is  admitted*  that  the  legitimate  object 
of  every  commission  is  to  distribute  the 
bankrupt's  effects ; — but  then  it  is  argued, 
that  this  object  may  be  coupled  with  an- 
other, without  injury  to  the  commission ; 
thus,  the  law  having  a  relation  back  to  the 
act  of  bankruptcy,  (the  assignment  operating 
to  convey  all  the  property  out  of  the  bank- 
rupt from  the  date  of  the  bankruptcy,)  the 
effect  of  a  commission  is  to  dissolve  a  part- 
nership from  the  date  of  the  act  of  bank- 
ruptcy, and  thereby  prevent  the  party 
applying  the  partnership  property  in  the 
same  way  as  he  might  have  done  during 
the  continuance  of  the  partnership. 

There  can  be  no  doubt  that  this  object 
might  be  coupled  with  a  commission  of 
bankruptcy,  provided  the  commission  be 
fully  and  sufficiently  worked  out  as  a  com- 
mission. In  Ex  parie  Bourne^  the  Lord 
Chancellor  says,  "  I  can  easily  admit  that 
such  a  threat  of  a  commission  may  be  made, 
and  a  commission  thereupon  issue  ;  and  that 
it  may  be  consistent  with  such  conduct  that 
the  object  of  tlie  commission  is  to  put  a 
stop  to  the  action,  and  at  the  same  time,  to 
prosecute  the  commission,  with  a  view  to 
the  distribution  of  the  estate  amongst  all 
the  creditors;  and  I  will  not  say,  that  a 
commission  with  such  a  double  object  should 
not  stand." 

But  in  another  part  of  his  judgment  he 
says,  "  I  think  myself  justified  in  saying. 


and  bound  to  say,  that  if  the  object  of  this 
commission  was  to  stay  the  action,  and  not 
to  work  the  commission  as  a  commtssioo 
for  the  benefit  of  the  creditors,  this  Court 
will  not  permit  it  to  stand."  And  in  con- 
clusion his  Lordship  says,  "  The  question  is 
not  what  they  meant  to  do  with  the  com- 
mission at  a  period  subsequent  to  the  is- 
suing of  it,  and  to  the  adjudication  of  the 
bankruptcy,  ^ut  what  was  their  purpose 
and  intention  at  the  time  they  actually  is- 
sued it.  The  adoption  of  a  right  purpose 
afterwards  will  not  destroy  the  effect  of  the 
bad  purpose  in  which  it  originated.  View- 
ing this  case  upon  the  principles  which  I 
have  always  understood  as  governing  this 
Court,  and  admitting  that  where  a  commis- 
sion is  taken  out  with  a  motive  of  defeating 
an  action,  but  with  the  intent  and  purpose 
of  its  operating  as  a  commission,  the  Court 
would  not  interfere  to  supersede  such 
commission, — under  all  the  circumstances, 
I  am  of  opinion,  that  this  commission  can- 
not be  permitted  to  stand."  Such  was 
Lord  Eldon's  opinion,  in  whidi  I  entirely 
concur. 

It  is  said,  that  the  present  is  a  case'  of 
mixed  motive,  to  dissolve  the  partnership 
and  to  benefit  the  creditors ;  but  that  is  not 
so. 

Had  the  petitioning  creditor  a  double 
object  in  view  ? — or  had  he  not  rather  the 
single  purpose  of  dissolving  the  partner- 
ship ?  Now,  looking  at  the  circumstances 
of  the  esse,  without  having  regard  to  the 
finding  of  the  jury,  I  think  that  there  can- 
not be  any  doubt  that  the  object  of  the  pe- 
titioning creditor  was  not  to  use  this  as  m 
commission. 

His  Honour  Sib  Johk  Cross. — It  is  ad- 
mitted, that  the  only  object  of  Saunders,  io 
taking  out  this  commission,  was  to  dissolve 
the  partnership.  The  question  is,  whethert 
under  the  circumstances  of  this  caae,  the 
commission  ought  to  be  superseded  ?  Christie 
was  an  experimental  engineer  withoat 
money ;  and  his  two  partners,  having  moaej^ 
one  an  auctioneer,  the  other  only  a  sleeping 
partner,  they  embark  in  partnership,  as  en- 
gineers and  steam-engine  manufacturerSy 
under  the  firm  of  Christie  &  Co.,  for  lee 
years,  and  Christie  was  to  have  \00L  per 
annum  before  any  division  of  profits ;  and 
the  articles  contain  this  prudential  chiisc^ 
•*  that  if  any  one  of  the  partners  shooM 
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Moenct  debtf  amounting  to  50/.  it  should 
be  a  ground  for  a  dissolution."    So  that  it 
■ly,  therefore,  be  inferred  that  he  has  not 
uKurred  any  debts  even  of  that  amount ; 
for,  if  be  had,  the  partnership  would  have 
been  dissolved.  So  that,  they  did  not  wish 
a  dissolution  on  account  of  any  misconduct 
of  Christie  as  a  partner,  but  for  some  hid- 
den reason ;  and  to  procure  this,  his  own 
pirtner  arrested  him,  and  sent  him  to  pri- 
iOD,  with  the  avowed  purpose  of  compell- 
ing him  to  agree  to  a  dissolution,  and  where 
be  remains  till  he  has  committed  an  act  of 
bankruptcy ;  and  then  Saunders  sues  out 
this  commission,  with  the  avowed  purpose 
of  dissolving  the  partnership,  and  to  do  this 
without  giving  his  partner  an  opportimity 
of  proving,  in  equity,  that  he  has  not  in- 
fringed any  part  of  the  partnership  articles. 
This,  I  am  of  opinion,  is  fraud,  and,  there- 
fore, this  commission  must  be  superseded. 
There  can  be  no  doubt  that  it  was  the 
object  of  Saunders  to  work  a  dissolution  of 
the  partnership,  although  he  says  he  did 
not  intend  such  dissolution  to  be  on  his 
own  terms,  and  to  the  disadvantage  of  the 
petitioner.     The  latter  qualification,  how- 
ever, is  quite  immaterial.  He  had  no  right 
whatever  to  take  out  a  commissidn  for  the 
object  merely  of  dissolving  a  partnership, 
although  unquestionably  if  he  had  in  other 
respects  a  fair  legitimate  use  for  a  commis- 
non,  it  would  not  in  the  least  affect  his  title 
to  it  that  he  was  also  thereby  enabled  to 
]Hit  an  end  to  the  partnership.     As  upon 
the  original  evidence,  therefore,  it  is  at  once 
brought  to  the  test  of  what  has  been  called 
tbe  mixed  motives :  do  they  in  this  case 
nist,  or  do  they  not  ?     And  a  very  slight 
attention  to  the  proceedings  would  have 
left  it  without  a  doubt,  that  as  there  was 
not  the  remotest  hope  or  intention  of  ad- 
Bonistering  property  under  the  commission, 
dtt  motive   in  taking  it  out  was  merely 
to  dissolve  the  partnership.     The  verdict 
krefbre  has  but  confirmed  what  was  ap- 
ftrent  enough  without  it;  and,  upon  prin- 
Qpies  which  Judges  in  bankruptcy  ever  have 
Wen,  and  I  trust  ever  will  be,  disposed  to 
pt  effect  tOy  such  a  commission  cannot  be 
pnmitted  to  stand. 
The  gentleman  of  the  common  law  bar, 
^  so  very  ably  argued  this  case,  natu- 
nQy,  perhaps,  put  his  objections  upon  the 
jnlouiy  of  interference,  upon  supposed 
Xiw  SKsm,  IT.~Baskk. 


equitable  grounds,  with  a  legal  process 
valid  at  law.  But  I  really  cannot  see  any 
clashing  or  conflict  whatever.  A  court  of 
law,  considering  a  commission  of  bankrupt 
only  as  a  process  upon  which  a  legal  assign- 
ment or  title  can  be  accomplished,  never 
questions,  if  the  legal  title  be  correct,  the 
motives,  short  of  fraud  or  conspiracy,  under 
which  the  assignees  have  been  clothed  with 
it;  but  in  bankruptcy  the  jurisdiction,  legal 
and  equitable,  is  governed,  as  against  the 
petitioning  creditor,  by  seeing,  first,  whe- 
ther the  legal  process,  under  which  the 
assignees  are  to  be  clothed  with  title, 
ought  to  have  issued  at  all ;  adopting  the 
principle,  upon  which  all  Courts,  whether 
of  law  or  of  equity,  controul  their  process, 
as  being  fraudulent,  or  against  goo<l  faith ; 
and,  in  the  second  place,  considering  it  as 
a  mode  of  administering  assets,  so  that 
whatever  may  be  the  legal  title  to  it,  yet, 
if  in  an  equitable  sense  it  has  been  mis- 
directed, and  unless  resorted  to  in  the 
fair  intention  of  distributing  the  property 
of  the  insolvent,  it  may  be  superseded. 
Upon  this  principle  have  Chancellors,  in 
commissions  unquestionably  good  at  law, 
called  upon  the  petitioning  creditor  to  sa- 
tisfy the  Court  that,  previously  to  taking 
out  the  commission,  inquiries  had  been 
made  as  to  property  to  be  administered 
under  it  (3) ;  and  every  person  acquainted 
with  the  subject  knows  that  this,  although 
not  conclusive,  is  a  circumstance,  very  oAen 
a  most  important  one,  in  these  questions. 
The  same  observation  applies  to  the  other 
well  known  grounds  of  such  interference, 
if  the  commission  be  taken  out  to  put  an 
end  to  a  partnership,  to  a  lease,  pending  an 
arrangement  or  compromise,  to  stop  an 
action  at  law,  or  to  abate  and  conclude  a 
suit  in  equity;  if  these  be  the  motives,  un- 
qualified, unmixed,  such  commission  cannot 
stand.  The  Court  has  certainly  in  these 
cases,  what  has  been  well  expressed  to  be, 
the  difficulty  of  defining  motives  through 
contradictory  affidavits  ;  a  difficulty,  how- 
ever, which  goes  to  many  subjects  other 
than  the  present,  and  which  indeed  in  the 
present  case  can  be  hardly  said  to  exist  at 
all ;  for,  first,  I  cannot  say  that  upon  the 
case  as  it  stood  originally  there  is  much 

(S)  Sea  Ex  ptrte  Stokei,  7  Ves.  407  ;  £x  parte 
Blaokmore,  6  Vee.  5;  Ex  parte  Tborp,  1  Vea.  jno. 
394;  Ex  parte  Stephens,  6  Vei.  3. 
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difficulty;  and,  next,  the  Court  can  always, 
as  in  this  instance  it  has  done,  call  upon  a 
jury  to  decide  that  which  of  all  questions 
in  the  world  appears  to  be  most  within  their 
province  as  men  of  business,  the  object  of 
one  trader  in  taking  out  a  commission  of 
bankruptcy  against  a  member  of  his  own 
firm. 

I  have  already  twice  adverted  to  the 
habit  of  the  Court  to  attend,  in  questions 
of  this  nature,  to  the  state  of  property 
which  is  to  be  administered  under  the 
commission,  and  to  the  evidence  which  is 
furnished  by  the  commission  and  proceed- 
ings themselves  ;  that  is  to  say,  first,  with 
respect  to  creditors  who  are  to  be  benefited 
by  such  a  measure ;  and  second,  as  to  credi- 
tors who  may  either  promote  or  counteract 
the  views  of  the  petitioning  creditor.  Now, 
as  to  this»  the  state  of  the  proceedings,  with 
a  very  slight  attention  to  dates,  is  most 
important.  The  adjudication  of  the  bank- 
ruptcy is  advertised  in  the  London  Gazette, 
of  Friday  the  8th  of  May,  appointing  the 
first  and  second  meetings  on  the  12th  and 
the  13th  of  May.  Now,  if  there  were 
creditors  of  Christie,  (separate  creditors  it 
seems  he  had  not,  and  was  with  his  part- 
ners solvent  and  in  credit, — the  probability 
is,  that  there  were  no  joint  creditors)  who 
were  desirous  of  proving  at  the  second 
meeting  to  vote  in  the  choice  of  assignees, 
where  was  the  slightest  chance,  with  the 
meetings  so  contrived  by  the  petitioning 
creditor,  of  their  having  an  opportunity 
of  doing  so  ?  The  consequence  was,  as 
might  have  been  expected — via.  that  the 
only  creditor  present  is  the  petitioning  cre- 
ditor himself^  who  proves  for  169/.,  and 
the  solicitor  to  the  commission,  who  proves 
a  debt  for  34/.,  a  debt,  too,  which  was 
owing  from  the  partners,  including  his 
own  client,  who  were  solvent ;  and  upon 
this  proof  the  petitioning  creditor  elects 
himself,  and  another  person,  his  nomi- 
nee and  no  creditor,  to  be  assignees  under 
the  commission ;  and  such  complete  evi- 
dence do  the  proceedings  afford,  that  there 
was  and  could  be  no  property,  that  they 
do  not,  as  is  usual  and  required  by  the 
statute,  proceed  to  provide  even  for  the 
payment  of  the  expenses  of  the  commis- 
sion, which  of  course  have  been  cheerfully 
volunteered  by  Mr.  Saunders  himself.  And 
here  let  us  pause  to  consider,  that  if  the 


object  of  the  commission  were  ( 
plish  the  dissolution  of  the  pc 
how  scientifically  this  machinery 
trived  to  effectuate  it;  and  if 
without  any  regard  to  the  disti 
the  bankrupt's  property,  how  c 
does  this  last  circumstance  confi 
Upon  the  evidence,  as  I  han 
stated  it,  I  am  now  brought  to 
argument  the  learned  counsel  d 
spondents  much  relied  on — ^vis 
commission  could  not  be  taken  < 
solve  the  partnership,  because  tl 
sion  would  not  dissolve  the  partnei 
said  they,  could  be  done  only  by  t 
ment,  which,  by  relation  to  the  ac 
ruptcy,  would  have  the  effect  only 
the  assignees  tenants  in  commoi 
partners.  Now,  as  to  this  object 
first  place  it  proves  too  much  ;  b 
all  cases,  the  question  is  as  to  th 
the  commission,  (the  commission 
including  its  consequences,)  and 
be  so,  the  jurisdiction  has  hith 
improperly  exercised.  In  the  n 
although  the  assignees  became 
common  with  the  solvent  partnei 
is  in  effect  a  dissolution  of  the  pa 
and  gives  at  once  a  right  to  all  | 
any  party,  to  wind  up  and  det< 
And  see  how  it  is  in  this  case, 
the  very  person  who  takes  out 
mission  making  himself,  by  mes 
nothing  could  prevent,  the  assig 
it ;  getting,  therefore,  by  the  efft 
legal  assignment,  all  the  interc 
partnership  which  his  bankrup 
had  in  it,  and  getting  also  the 
complete  authority,  as  assignee 
the  bankrupt,  and  to  arrange  wi 
as  partner  the  dissolution  of  the  pj 
on  his  own  terms.  It  is  not  toe 
say,  that  the  petitioning  creditor  ii 
bring  about  that  state  of  things,  wl 
inevitable  result  of  the  position 
he  has,  by  his  own  contrivanc 
himself;  and  when  we  find,  tha 
a  sixpence  of  property  to  distril 
even  paying  the  expenses  out  c 
pocket,  he  is  armed  by  the  cc 
with  the  means  of  accomplishinj 
solution  of  partnership  on  his  o 
are  we  wrong  in  saying,  that  hit 
ject  was  to  do  that  which  he  wa 
to  do — to  dissolve  it  ? 
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,  tbcnlbrev  tatitfied  that  the  jury 
nd  a  fact,  which  the  consideration 
lolaeaae  upon  further  directions  now 
It  to  coofirm,  ought  we  to  hesitate 
poD  these  principles  which,  if  they 
It  be  applied  somewhere,  (and  here 
r  thay  can  be  applied,)  would  leave 
miaakni  in  prosecution,  as  an  in- 
t  merely  of  malice  and  oppression  f 
think  ao ;  and  I,  therefore,  can  but 
t  tbe  order  most  be  as  prayed,  to 
a  op  oo  all  the  petitions. 

Ordered  accordingly, 

this  decision  Saunders  appealed 
seial  case  to  the  Lord  Chancellor, 
ifinned  the  order  of  the  Court  for 
eraedeas,  dismissing  the  appeal 
ta  against  Saunders,  the  petitioning 


}Ex  parte  jackson  re  jackson. 

'}€€• — Petition  to  reverse  adjudication 
to  copies  of  proceedings* 

petition  hf  the  bankrupt  to  reverse 
iieation  under  1  <^2  9VUL  4.  c.  56. 
f  is  tntiiied  to  copies  of  depositions 
roeoedings  under  which  he  was  de* 
tmiuruutm 


a  petition  by  the  bankrupt, 
tliat  the  adjudication  might  be  re* 
ind  the  fiat  annulled,  and  that  he 
»  furnished  with  copies  of  the  depo- 
»f  the  trading,  act  of  bankruptcy, 

vaa  a  motion,  made  before  the  peti- 
e  on  for  hearing,  that  the  bankrupt 
I  allowed  copies  of  the  above-men- 
spoaitions. 

Vofitegif  and  Mr.  Bethell,  for  the 
— Aa  the  decision  of  this  Court  is 
re  against  the  bankrupt,  if  his  peti- 
liamissed,  it  is  but  reasonable  that 
lowed  the  copies  asked  for,  with- 
li  he  cannot  safely  proceed  to  the 
•a  he  can  only  guess  at  their  con- 

hmnston^  for  the  assignees  and  for 

itioning    creditor. — ^The  invariable 

has  been,  to  refuse  to  allow  the 


bankrupt  copies  of  any  portion  of  the  pro- 
ceedings, an  inspection  of  which  might 
assist  him  to  invalidate  his  commission. 

Per  Curiam. — As  the  decision  of  this 
Court  may  be  decisive  as  against  the  bank- 
rupt, we  ought  not  to  proceed  to  a  judg- 
ment which  may  be  adverse  to  him,  without 
affording  him  an  opportunity  of  inspecting 
the  depositions,  in  order  to  cross-examine 
the  witnesses  if  he  find  it  expedient ;  he  is 
therefore  entitled  to  copies,  he  undertaking 
not  to  withdraw  his  petition,  without  which 
precaution  he  might  see  the  proceedings, 
and  then  drop  his  petition  here,  and  proceed 
at  law. 

Order  as  moved. 


1  Q«0  "^ 

Ma    \'s   i  ^*  par/tf  jackson  re  jackson. 

Practice. — Petition  to  reverse  adjudication 
— Evidence  thereon, 

Uf)on  a  petition  under  1  ^  2  WilL  4. 
s,  17,  to  reverse  the  adjudication,  if  assignees 
are  elected  when  the  petition  is  heard,  they 
may  adduce  fresh  evidence  in  support  of  the 
fat.  If  not  so  elected,  and  the  petitioning 
creditor  is  alone  respondent,  quaere. 

This  was  a  petition  by  the  bankrupt, 
praying  that  the  adjudication  might  be  re- 
versed, and  the  fiat'  annulled,  for  want  of 
an  act  of  bankruptcy  (1). 

(1)  Section  17  of  1  &  t  Will.  4.  c.  56.  enacUh- 
That  if  toy  trader  adjiidfed  bankrupt  ahall  be 
minded  to  diapute  each  adjadioation,  and  ahall 
preaent  a  petition  praying  the  reversal  thereof  to  the 
aaid  Coort  of  ReTiew,  aucb  petition  to  be  preaented 
within  two  calendar  montba  from  the  date  of  auch 
adjudication  if  aucb  trader  ahall  be  then  reaiding 
within  the  United  Kingdom,  or  within  three  calen- 
dar roontha  from  the  date  aforesaid,  if  then  reaiding 
in  anr  other  part  of  Europe,  or  within  one  year  from 
the  aate  aforeaaid,  if  then  reaiding  elsewhere,  or 
within  aooh  other,  time  aa  the  aaid  Court  ahall  allow, 
(not  exceeding  one  year  to  be  computed  from  the 
date  aforeaaid,)  aoch  Court  of  Review  ahall  proceed 
to  hear  and  decide  on  the  aaid  petition  ;  or,  at  the 
option  of  the  aaid  bankrupt,  and  on  bia  finding  aucb 
aecority  for  coata  (if  the  aaid  Court  ahall  think  At 
to  require  any  aecuritj)  aa  by  the  aaid  Court  ahall 
be  approved,  ahall  direct  an  laane  to  trr  any  matter 
of  fact  affecting  the  validity  of  aucb  adjudication  by 
a  jurj,  to  be  duly  impanelled  and  aworn  for  that 
purpoae,  before  the  Chief  Judge  or  anj  one  or  more 
of  the  other  Judges  of  the  Ciourt  of  Bsakniptcy  ; 
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Mr.  Montagu  and  Mr.  Bethell  for  the 
petitioner,  having  proved  that  the  deposi- 
tions would  not  support  the  adjudication, — 

Mr.  Swanston  (with  whom  was  Mr.  J. 
Russell)  for  the  assignees  and  petitioning 
creditor,  stated  that  he  was  prepared  with 
fresh  evidence  in  support  of  the  adjudica- 
tion. 

Mr.  Montagu  and  Mr.  Bethell. — That 
course  cannot  be  pursued.  If  fresh  evi- 
dence be  admitted,  the  object  of  the  17th 
section  will  be  defeated.  The  injustice  and 
the  mischief  attendant  upon  the  ex  parte 
declaration  of  bankruptcy,  have  often  been 
pointed  out,  especially  by  Sir  James  Bur- 
gess and  Sir  Samuel  Romilly,  and  various 
remedies  have  been  proposed,  and  in  some 
peculiar  cases,  the  person  proposed  to  be 
made  a  bankrupt  has  been  permitted  to 
attend  and  produce  witnesses  to  prevent  his 
ruin,  as  was  done  in  Ex  parte  Taylor(2).  In 
1882,  however,  the  legislature  interfered 
and  gave  the  bankrupt  a  right  immediately 
to  petition  to  reverse  the  adjudication,  and 
this  right  did  not  interfere  in  any  way  with 
that  already  possessed,  of  petitioning  to  su- 
persede, at  any  time  after  the  expiration  of 
two  months,  as  was  determined  by  this 
Court  in  Ex  parte  Palmer  {3),  where  it  was 
held  that  clause  17  gave  a  new  privilege  to 
the  bankrupt ;  but  this  intent  to  confer  a 
privilege  will  be  defeated,  and  clause  17 
become  a  dead  letter,  if  new  evidence  may 
be  produced  ;  because,  the  decision,  if  in 
favour  of  the  adjudication,  being  conclusive, 
no  one  will  petition  under  the  clause,  if,  at 


and  if  ilie  vi>rdict  od  such  issue  sball  DOtbe  set  aaide, 
OD  application  made  to  the  said  Court  of  Reriew, 
within  one  month  after  the  said  trial,  or  if  the  adju- 
dication of  the  Cemmissioner  shall  not  be  set  aaide 
by  the  said  Court  of  Reriew  on  the  petition  afore- 
said, such  verdict  or  such  adjudication  of  the  said 
Commissioner  sball  in  all  cases,  as  against  the  aaid 
bankrupt,  and  also  aa  against  the  petitioning  cre- 
ditor, and  as  against  any  assignee  to  be  chosen  of 
any  such  bankrupt's  estate  and  effects,  and  €a  against 
all  persons  claiming  under  the  said  assignees,  and 
all  pertions  indebted  to  the  bsnkrupt's  estste,  be  con- 
clusive evidence  that  the  party  was  or  was  not  a 
bankrupt  at  the  date  of  such  adjudication,  any  other 
act,  debt,  or  trading,  than  the  act,  debt,  or  trading 
proved  at  such  trial,  notwithstanding:  Provided 
always,  that  an  appeal  shall  be  to  the  Lord  Chan- 
cellor from  tbe  daeidon  of  the  aaid  Court  of  Review, 
upon  matter  of  law  or  equity,  or  on  the  refusal  or 
admission  of  evidence  onlv.' 

(?)  Mont.&M'Ar.4?f. 

^5;  Mont.  497. 


the  hearing,  he  be  placed  in  a  worse  situa- 
tion than  if  he  petitioned  to  tapersede. 
This  petition  is  an  appeal  from  the  com- 
missioners, and.  the  hearing  ought  to  be 
conducted  as  \t  we  were  now  before  the 
commissioners,  and  proceeded  to  nonauit,  as 
it  were,  the  petitioning  creditor,  by  proving 
that  his  evidence  did  not  support  his  case. 
If  this  be  an  appeal,  why  is  it  to  be  con- 
ducted differently  from  other  appeals?  On 
an  appeal  from  the  decision  of  the  Master, 
(under  the  name  of  an  exception,)  the  party 
objecting  to  the  report  is  confined  to  such 
objections  as  he  started  before  the  Master. 
On  appeals  from  the  Vice  Chancellor  or 
the  Master  of  the  Rolls  to  the  Lord  Chan- 
cellor, no  new  evidence  can  be  brouglit 
forward  ;  nor  on  appeals  from  any  court  to 
the  House  of  Lords.  In  this  case,  the 
commissioners  decided,  upon  certain  evi- 
dence, that  a  person  was  a  bankrupt ;  this 
Court  are  to  review  that  finding  upon  that 
evidence.  The  duties  of  this  Court  and 
of  the  commissioners,  are  perfectly  distinct. 
The  office  of  the  commissioner  is  to  ad- 
judge as  to  the  bankruptcy;  this  Court 
reviews  that  adjudication  ;  but  if  this  Court 
declare  a  man  to  be  a  bankrupt  on  new 
evidence,  then  it  does  not  review  the  find- 
ing of  the  commissioners,  but  assumes  the 
power  of  making  a  new  adjudication  upon 
new  evidence,  which  this,  being  a  court  of 
review  and  appeal,  has  no  power  to  do. 
The  point  now  before  the  Court,  was  ad- 
verted to  in  Ex  parte  Heath  (4),  but  no 
judgment  was  given  on  the  point. 

Mr.  Swanston  and  Mr.  J.  Russell. — There 
can  be  no  doubt,  that  formerly  great  evils 
resulted  from  the  ex  parte  adjudication  of 
bankruptcy ;  and  we  do  not  deny,  that  the 
legislature  intended  to  alleviate  theae  evils; 
but  the  legislature  had  no  intention  of  in- 
troducing a  practice  which  would  be  con- 
trary to  all  established  modes  of  procedure* 
Under  section  1 7,  a  bankrupt  may  either 
have  his  case  decided  by  this  Court,  or  may 
have  an  issue  ;  whether  the  question  be 
decided  by  this  Court  or  by  the  jury,  the  oIh 
ject  to  be  attained  is  the  same,  and  conae- 
quently  the  nature  of  the  evidence  must 
be  the  same;  if  then,  the  bankrupt  had 
elected  to  have  an  issue,  it  is  then  clear,  that 
fresh  evidence  might  be  adduced,  and  coo- 

(4)  Mont.  &  Bli.116. 
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leqoently  it  may  on  petition.  In  his  peti- 
ticm,  he  alleges  generally,  that  he  has 
neTer  committed  any  act  of  bankruptcy  ; 
the  qaestion  is,  thereforei  not  confined  to 
the  one  particular  act  of  bankruptcy  on 
the  proceedings.  It  has  been  argued,  that 
there  can  be-  no  fresh  evidence,  because 
this  is  an  appeal ;  it  is  not  so  ;  an  appeal 
is  from  9.jmdgment^  to  which  the  appellant 
was  a  party  ;  bat  it  has  been  decided  that 
the  adjudication  u  not  a  judgment,  and 
the  bankrupt  was  no  party  to  it.  It  is, 
therefore  submitted,  that  the  respondents 
are  at  liberty  to  produce  fresh  evidence, 
Si  if  this  were  a  petition  to  supersede. 

His  Honour  the  Chicf  Judge. — The 

words  of  the  17th  section  are  not  such  as 

to  enable  me  to  form  a  decided  opinion  on 

the  point  now  before  the  Court.     Before 

the  1  &  2  Will.  4.  c.  56,  the  supersedeas 

was  in  the  discretion  of  the  Court ;  but 

the  17th  section  of  that  act  makes  it  impe- 

rative  on  the  Court  to  "  hear  and  decide^* 

if  the  bankrupt  petitions  to  reverse  the 

uQodication ;  so  that  if  the  evidence  in 

inpport  of  the  fiat  be  insufficient,  the  Court 

are  imperatively  called  on  to  reverse  the 

adjudication  and  annul  the  fiat.     Then  the 

let  says,  "  such  court  oi  review  shall  hear 

ad  decide  on  the  said  petition :"  if  the  act 

bad  stopped  there,  I  should  have  thought 

die  intent  of  the  legislature  was,  that  we 

diould  only  look  at  the  depositions  on 

the  proceedings,  and  merely  review  the 

finding  of  the  commissioner  thereon  ;  but 

tlie  statute  goes  on,  **  or  at  the  option  of 

^  said   bankrupt,   &c.,  shall  direct  an 

iaae,  ftc,  and  if  the  verdict  shall  not  be 

let  aside,  &c.,  or  if  the  adjudication  of  the 

nmiDissioner  shall  not  be  set  aside  by  the 

aid  Court  of  Review,  on  the  petition  afore- 

ttid,  such   verdict  or  such    adjudication, 

&c.  shall,  in  all  cases,  as  against  the  saicl 

buduvpt,  &e,f  be  conclusive  evidence  that 

tltt  party  was  or  was  not  a  bankrupt  at  the 

teofsQch  adjudication."     If  these  words 

tte  intended  to  apply  to  the  first  part  of  the 

iteiioa,  I  should  be  inclined  to  think  that 

iij  new  evidence  would  be  admissible ;  but, 

if  Uiey  are  not  intended  so  to  apply,  then 

Idundd  be  of  opinion  that  new  evidence 

ttild  not  be  adduced.     The  section  was 

^tended  to    introduce   a  benefit  for   the 


bankrupt,  but  if  the  latter  portion  of  the 
clause  applies  to  and  controuls  tlie  first 
part,  what  benefit  is  conferred  ?  He  would 
have  nothing  he  did  not  possess  before  the 
act  passed,  while  he  is  deprived  of  some- 
thing by  the  judgment  being  final  when 
against  him.  By  section  18  of  the  same 
act,  the  Lord  Chancellor  may  issue  a  new 
fiat,  even  after  the  adjudication  has  been 
reversed  (5),  so  that  there  would  be  no 
reciprocity,  the  judgment  of  the  Court  being 
conclusive  against  the  bankrupt,  but  not  in 
his  favour  ;  I,  therefore,  rather  think  that 
the  latter  part  of  section  17  was  not  intend- 
ed to  apply  when  a  petition  is  presented, 
asking  this  Court  to  hear  and  decide.  Up 
to  the  present  time  I  have  been  of  opinion 
that  the  latter  part  of  the  section  applied 
to  the  first  part,  my  opinion  is  now  shaken ; 
I  am  now  inclined  to  decide  that  the  further 
evidence  is  not  admissible.  The  conse- 
quence would  be,  that  as  the  depositions 
will  not  support  the  adjudication,  it  must 
be  reversed. 

His  Honour  Sir  John  Cross. — I  do  not 
think  it  is  necessary  to  entangle  ourselves 
with  the  words  of  the  statute ;  it  enables 
the  bankrupt  to  petition  to  reverse  the  ad- 
judication ;  but  as  it  omits  all  mention  of 
the  mode  of  proceeding,  or  the  evidence  to 
be  received  thereon,  these  are  left  to  be 
dealt  with  as  other  petitions  are,  the  evi- 
dence being  either  on  affidavits  or  vtvd  voce. 
The  bankrupt  petitions  to  reverse  the  ad- 
judication ;  the  adjudication  declared  him 
a  bankrupt ;  therefore,  the  question  now 
is,  whether  the  petitioner  was,  or  was  not, 
a  bankrupt  when  the  fiat  issued.  The 
term  adjudication,  has  been  introduced  by 
custom,  but  it  is  not  a  judgment ;  it  more 
nearly  resembles  the  finding  of  a  jury,  or 
the  commitment  of  a  magistrate  before  trinl. 
The  bankrupt  states  in  this  petition,  in  the 

(5)  Provided,  Tlint  after  any  such  issaa  shall  baT« 
been  tried  at  aforesaid ,  it  sball  and  may  be  lawful 
for  the  Lord  Cbancellor,  on  petition  to  him,  to  be 
pretented  within  one  calendar  month  after  such  ver- 
dict, and  opon  notice  thereof  to  the  bankrupt,  upon 
special  circumstances,  to  be  aubmiued  to  the  aaid 
Lord  Chancellor,  to  order  that  another  fiat  do  issue 
at  the  instance  of  any  other  than  the  former  petiti- 
oning creditor  against  the  said  bankrupt,  and  that 
such  fiat  shall  and  may  be  supported  by  any  dobt, 
trading,  or  act  of  bankruptcy  other  than  those  given 
in  evidence  on  the  trial  of  such  issue. 
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most  general  terms,  that  be  never  commit- 
ted any  act  of  bankruptcy  ;  tbat  then  is 
the  question,  and  if  it  went  to  an  issue,  new 
evidence  would  be  admissible  ;  why  not  on 
petition  ?  It  is  insisted  that  the  bankrupt 
may  produce  eYidence  to  overturn  the  find- 
ing  of  the  commissioner ;  but  that  the  as- 
signees and  petitioning  creditor  may  not 
adduce  evidence  to  support  it ;  such  a  pro- 
position appears  to  me  in  defiance  of  com- 
mon sense.  It  is  also  insisted,  th&t  the 
admitting  new  evidence  would  prevent  the 
bankrupt  from  deriving  any  benefit  from 
the  new  clause,  and  defeat  the  object  of 
the  legislature.  The  legislature  can  never 
have  intended  that  the  bankrupt  should 
come  here  for  the  purpose  of  picking  out 
flaws,  without  allowing  the  creditors  to 
repair  them.  Suppose  he  could  upset  the 
fiat — a  new  one  could  be  taken  out,  and 
thus  he  would  consume  his  estate  in  law 
expenses,  diminish  the  dividend  and  his 
allowance,  and  run  the  ribk  of  not  getting 
his  certificate.  The  power  of  instantly  dis- 
puting the  bankruptcy  is  a  great  benefit  (6), 
because,  if  he  really  has  not  committed  any 
act  of  bankruptcy,  the  fiat  would  be  annul- 
led at  once  ;  whereas,  if  he  has  committed 
an  act  of  bankruptcy,  and  were  to  bring  an 
action,  he  might  be  turned  round  by  depo- 
sitions or  evidence  of  which  he  was  in  en- 
tire ignorance.  To  refuse  to  hear  fresh 
evidence,  would  be  a  great  hardship  on  the 
creditors  ;  for  the  commissioner,  being 
satisfied,  might  stop  further  evidence;  if 
the  Court  is  not  satisfied,  shall  it  not  be 
allowed  further  evidence ;  and  must  the 
petitioning  creditor  lose  for  ever  the  bene- 
fit of  evidence  which  the  commissioner  so 
stopped  ?  It  has  been  urged,  that  the  par- 
ties ought  to  stand  before  this  Court  as 
they  would  have  stood  before  the  commis- 
sioner ;  suppose  such  to  be  tlie  case,  and 
that  the  depositions  being  put  in,  he  de- 
clared, as  we  do,  that  there  was  not  suffi- 
cient to  support  an  adjudication,  could  not 
the  petitioning  creditor  then  produce  any 
further  evidence  he  had,  till  the  commis- 
sioner was  satisfied  ? 

The  question   for  the   decision   of  the 

(6)  This  WM  slwBjs  the  ease.  The  btnkrupt 
might  tlwmys  petition  to  sapentde,  the  instant  after 
the  adjudication. 


Court  is,  whether  at  or  before  the  date  of 
the  fiat,  the  petitioner  had  committed  an 
act  of  bankruptcy.  On  this  point  I  am  of 
opinion,  that  either  party  may  adduce  fresh 
evidence. 

His  Honour  Sib  Gboeob  Rose. — The 
statute  is  introductive  of  a  new  right  to  the 
bankrupt,  that  of  petitioning  to  reverse  the 
adjudication ;  and  the  question  is,  how  far, 
if  at  all,  the  old  rules  applicable  to  the  pro- 
duction of  fresh  evidence  on  petitions  to 
supersede,  are  altered.  I  regret  that  the 
legislature  has  not  embodied  its  intent  in 
clearer  terms ;  as  it  is,  we  must  endeavour 
to  arrive  at  such  intent,  by  having  recourse 
to  the  usual  rules,  concerning  the  interpre- 
tation of  statutes,  by  considering  the  gene- 
ral and  the  particular  intent,  and  how  these 
influence  each  other.  The  general  intent,  is 
to  distribute  the  estate  of  a  man  who  really 
is  a  bankrupt ;  the  particular  intent,  is  to 
furnish  a  man^  who  is  not  a  bankrupt,  with 
something  equivalent  to  the  old  caveat^ 
which  formerly  existed  in  bankruptcy,  anil 
still  does  in  lunacy.  The  question  before 
the  commissioner,  was  one  between  a  peti- 
tioning creditor  and  a  trader ;  as  between 
them,  the  trader  may  avail  himself  of  the 
particular  intent  of  the  act,  and  come  here, 
saying,  'You  are  bound  by  the  depositions, 
and  they  do  not  shew  me  to  be  a  bankrupt*' 
But  the  question,  here,  is,  between  the 
trader  and  the  assignees;  they  were  not 
before  the  commissioner  at  the  adjudication, 
and  why  may  not  they  adduce  fresh  evi- 
dence ?  Upon  an  instantaneous  application 
by  the  bankrupt,  as  against  the  petiuoning 
creditor,  perhaps  we  should  hold  that  new 
evidence  was  not  admissible ;  but  that  ques- 
tion does  not  here  arise,  the  application 
being  as  against  the  assignees.  The  con- 
struction contended  for  by  the  bankrupt, 
would  open  the  door  to  great  inconveniences 
and  frauds ;  and  although  we  might,  never- 
theless, feel  compelled  to  refuse  new  evi- 
dence to  the  petitioning  creditor,  I  am  of 
opinion,  we  cannot  do  so  as  against  the  as- 
signees who  have  acquired  a  title  to  pro- 
perty. 

His  Honour  the  Chief  Judos.  —  My 
opinion  haa  been  much  shaken  by  the  way 
in  which  Sir  George  Rose  has  put  the  point 
with  relation  to  the  assignees. 
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HeM,  that  foither  eridence  as  to  the  act 
of  bankmptcy  oo  the  proceedings,  or  any 
other  act  of  bankruptcy  might  be  produced. 


1833 
Feb 


S3.     \ 

.  14.  3 


'Ex  parte  bllis  re  houorton 

AMD  WATTS. 


PartnerMp — Power  of  solvent  partner  to 
bind  partnership  after  act  of  bankruptcy  of 
a  co-partner — Practice—  Costs  of  petition  to 
expmnge  proof . 

A  sotveni  partner  cannot  render  the  firm 
Bable  on  a  bill  of  exchange,  drawn  after  an 
met  of  bankruptcy^  committed  by  a  co-part- 
■er.  The  respcmdent  is  entitled  to  his  costs 
out  of  the  eMtate,  on  a  successful  petition  to 
expunge,  on  grounds  not  taken  before  the 


Houghton  and  Watts  were  in  partnership, 

iod  Daviet  having  accepted  hills  for  their 

iccommodation,  they  promised  to  give  him 

their  acceptances  to  save  him   harmless. 

On  the  4th  of  Janus ry,  Houghton  coro- 

■itted  an  act  of  bankruptcy  by  absconding, 

ami  on  the  5th  of  January,  Davies  stated 

Is  Watts  that  he  should  be  ruined,  unless 

Wstts  would  give  him   either   money  or 

en»s  bills  to  save  him  harmless  as  agreed ; 

Wstu  accordingly  accepted,  in  the  name  of 

the  pannership,  and  delivered  to  Davies 

nae  bills  of  exchange,  which  Davies,  the 

MBW  day,  transmitted  to  Robinson,  in  York- 

iliire^  without  giving  any  notice,  either  of  the 

*ay  in  which  he  became  possessed  of  the 

Mb,  or  of  the  act  of  bankruptcy.     On  the 

liltbof  January,  a  commission  issued  against 

Hsaghton  and  Watts,  under  which  Robin- 

MB  was  permitted  to  prove.  This  was  a  pe- 

tidan  by  the  assignees,  praying   that  the 

pnof  might  be  expunged,  on  the  grounds 

if  notice  of  the  act  of  bankruptcy,  and  of 

b  being  a  fraudulent  preference.    The  pe- 

tiiioo  having  been  opened — 

His  Honour  Sia  Gioros  Rose  said — 
ht  a  solvent  partner  could  not  render  the 
ha  liable  on  the  bills  after  the  act  of  bank- 
tiptcy  committed  by  the  co-partner. 

His  Honour  Sia  John  Caoss  observed — 

dat  Lacy  v.  Wooleott  (1),  appeared   in 

hour  of  the  right  to  prove. 

(1)  t  Dow.  &  Ryl.  456. 


The  objection  started  by  Sir  George 
Rose,  not  having  been  taken  before  the 
commissioner,  the  counsel  were  not  pre- 
pared, to  argue  the  point,  wherefore  the 
petition  stood  over  to  this  day. 

Mr,  Swanston  and  Mr,  Montagu,  for  the 
petition. — It  has  long  been  settled,  that  after 
a  dissolution  of  a  partnership,  one  of  the 
partners  cannot  render  the  firm  liable  on  a 
bill  of  exchange — Kilgour  v.  Finlyson  (2% 
and  Abell  v.  Sutton  (d) ;  and  even  if  he 
could,  after  a  dissolution,  yet  he  could  not 
after  the  intervention  of  a  bankruptcy ;  for 
bow  could  the  bill-holder  charge  the  joint 
estate,  when  at  the  time  it  was  given  there 
was  no  joint  estate  of  the  two  bankrupts, 
but  one  of  the  bankrupts  holds  in  common 
with  the  assignees?— ^ris/ofv  v.  Polls {4), 
Barker  V,  Ooodair{5),  Dutlon  v.  Morrison 
(G),  and  Re  Wait  (7).  In  Lacy  v  Wooleott, 
the  outgoing  partner  had  knowingly  per- 
mitted  his  name  to  be  made  use  of. 

Mr.  G,  Richards  for  the  respondent. — 
Robinson  is  the  bond  fide  holder  of  the  bills 
without  notice;  and  though  an  act  of  bank- 
ruptcy may  dissolve  the  partnership  as  be- 
tween the  partners  themselves,  yet  it  can 
have  no  such  effect  as  to  third  parties  with- 
out notice.  A  dissolution  by  act  of  the 
partners,  does  not  affect  third  persons  not 
having  notice  ;  and  surely  a  dissolution  by 
a  secret  act  of  bankruptcy  will  have  no 
more  effect. 

The  learned  counsel  cited  the  following 
cases : — 

Osborne  v.  Harper^  5  East,  225. 

Goode  V.  Harrison,  5  Barn.  &  Aid.  147. 

WiUiams  v.  Keals,  2  Stark.  290. 

Fox  v.  Hanbury,  Cowp.  445. 

Craven  v.  Edmondson,  4  Moo.  &  P.  627. 

Per  Curiam, — We  are  of  opinion,  that  a 
solvent  partner  cannot  bind  the  joint  pro- 
perty after  an  act  of  bankruptcy,  followed 
by  a  commission ;  because,  then  the  as- 
signees become  tenants  in  common  of  the 
property  with  the  solvent  partner.  The 
proof  in  this  case  must,  therefore,  be  ex- 

(f )  1  H.  Black.  155. 

(3)  3  Esp.  N.P.  108. 

(4)  11  Yes.  81.  n.  (b). 

(5)  Ibid.  78. 

(6)  17  Yes.  195. 

(7)  1  Ju.  it  Wtlk.  610. 
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pongeii.  Aft  dbe  pont  oft  which  this 
M  decided,  wm  doc  rmiMd  before  the  eom- 
mimwmtr,  (io  which  case,  perhaps,  the  rft- 
apatideiit  ought  not  have  eooipeUed  the  pe- 
tationers  to  come  here,)  the  respondeat 
^t  be  allowed  his  oosu  oot  of  the  estate. 


ISSS.     >  p 


BAKKXK  re  PAEKEK. 


Oo  a  saperaedeas  by  coment,  the  Court 
held,  it  wai  not  requisite  to  obtain  the  con- 
sent ^  the  official  assignee. 


I8M.     >    „    . 

June  11     I         P^"^  Buaoiss  re  tyesll. 

SlaiuU  of  Lhmiatums — Payment  of  Di~ 
tidemd. 

This  was  an  application  for  the  payment 
of  a  diridend  more  than  twenty  years  after 
the  order  had  been  made ;  the  case  was  de- 
cided upon  another  point. 

His  Honour  Sir  G.  Rose. — ^This  appli- 
cation by  petition  for  dividend,  is  founded 
on  the  111th  section  of  the  Bankrupt  Act, 
previous  to  which,  the  regular  course  of 
proceedmg  was  by  assumpsit,  where  the 
statute  would  have  been  a  bar ;  then,  if  uo, 
why  not  a  bar  upon  a  petition  t 


ISSS 
June  2 


•..} 


In  re  bobxrts. 


Practice, — Amending  Jiat, 

Mr,  Twits  applied  to  the  Court  for 
liberty  to  aher  the  date  of  the  fiat,  in  order 
to  let  in  the  act  of  bankruptcy,  which  was 
one  by  lying  in  prison,  but  did  not  happen 
to  have  been  completed  at  the  time  of  the 
date  of  the  fiat.  The  estate  was  a  Tery  small 
one,  and  it  was  an  application  simply  to 
aave  expense. 

Per  Cmriam*  -—  We  cannot  make  any 
order  of  that  kind ;  you  have  liberty  to  go 
to  the  Lord  Chancelkir.    Our  order  will 


mertlf  he-u4et*the  'fiat  be  alteved  ea  the 
Lord  Chancellor  thinks  fit,  but  withoyt 
prejndite  te  any  otiier  creditor. 


Feb.  15  &  16^1    ^'  P^^^  ^"  ^^  WESSBM. 
Proof^-DiteoMmimg  Bill — Usury, 

A  bill-broker  got  a  bill  discounted  iU  4/. 
per  cfaf.,  buttras  obliged  to  indane.iti  he 
charged  his  principal  5L  per  cenL  fordk^ 
count  J  and  \0s.  per  cent,  for  his  rommk^npt 
4«. — Heldt  not  uomry.  ;  ••  .    .c.- -    . 

The  petitioner,  in  thir  ciue;  was  a  faiH- 
broker,  and  applied  to  prore  o»  life  biUs, 
under  the  following  circnmttanees.:*^ 

The  petitioner,  as  a  bill-broker,  procared 
five  bills  to  be  discounted  for  the  bankrupt, 
previous  to  the  bankruptcy,  and  paid  'over 
the  amount  to  him,  deducting  6L  per  cent, 
discount,  and-lOf.  per  cent,  comroiaskm. 
The  persons  actually  discoontiag'  the  biHs 
took  4^  per  cent,  discount  only,  but  than 
they  required  the  petitioner  to  indorse  the 
bills  himself,  which  he  did ;  and  it  appeared 
that,  without  such  indorsement  i>f  the  peti- 
tioner, no  one  would  hare  disoounted  the 
bills  for  less  than  5L  percent.^. -the  peti- 
tioner, therefore,  added  the  IL  per  cent;  iu 
his  del  credere  commission  for  his  iudorse- 
ment.  All  the  bills  were  dishonoured,  aild 
the  petitioner  compelled  to  take  ^them*  up ; 
he  applied  to  prove,  but  his  proof  was  re- 
jected, on  the  ground  tliat  he  discoouted 
the  bills,  not  in  the  course  of  his 
as  a  bill-broker,  but  on  his  own 
and  that,  consequently,  the  Charge  df-  lOt. 
per  cent,  commission  was  usurious.    '      : 

Mr.  0.  Anderdon  and  jifr.  Bucon^  for  the 
petitioner. — The  rule  on  the  subject  <df  dis- 
counting bills  is,  that  bankers^  procudng 
bills  to  be  discounted  may  add  e  charge  us    j 
commission  for  their  trouble,,  though  the  « 
discount  and  commisaitei  together-  shoold^ 
amount  to  more  than  5/.  per  cent.';  raa4  tbesi 
question  is  alwaya  left  to^^  the  jury^  wheAei^ 
the  additional  sum  were  taikeii  hondJSdt  a^. 
oommissiott'— Cort/otrt  v.  Slem{l)9  Mat^^^^ 
mam  v.  Coa^ar  (2),  Hammetl  v.  Ym  (1) 


(1}  4Mto.  &Selir.  19S. 
{V)  S  Campb.  488. 
(S)  1  Bos.  flePult  144. 
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or  whedier  die  pretenct  of  comnoiMion  was 
Mcd  M  a  mere  colourable  shift,  a  cloak  for 
usary — Lee^  qm  tarn,  ▼•  Cats  (4).  The  same 
mle  prerailB  with  respect  to  merchants  and 
traders,  and  no  reason  can  be  advanced  why 
it  shonM  not  extend  to  biU«brokersy  who 
have  predady  the  same  degree  of  trouble 
in  negociating  the  discount  as  a  banker  or 
mercfajnit.  In  this  case,  the  bankrupt  could 
not  have  procured  his  bilb  to  be  discounted 
at  leaa  than  8/.  per  cent.,  and  the  persons 
who  diaoounted  at  4^  per  cent,  did  so  on 
aceooDt  of  the  additional  security  of  the 
petitioner's  indorsement.  Even  if  the  pe- 
titioner adf  anced  the  money  out  of  his  own 
pocket,  he  ooffht  not  to  be  considered  as  a 
private  indi? idual— in  which  case  he  would 
not  he  entitled  to  charge  commission — but 
ss  a  bill-brokert  who  is  as  moch  entitled  to 
charge  eommiasion  as  a  banker  who  dis- 
coimta  out  of  his  own  funds. 

Mfm  Swamtiam^  for  the  assignees. — This 
transaction  is  a  mere  mask  for  the  purpose 
of  gaining  usurious  interest.  In  the  peti- 
tion it  ia  stated,  that  the  petitioner  is  merely 
a  Uil-broker ;  in  some  of  his  aflSdavits  it 
cornea  out  that  he  discounted  the  bills  with 
his  own  money.  If  he  acted  as  a  mere 
bill-hmker»  who  ia  only  an  agents  then,  if 
the  hilla  were  diacounted  at  4/.  per  cent,  by 
other  persona,  he  had  no  right  to  charge  his 
principal  with  5/.  per  cent. ;  if  he  discount- 
ed them  himself,  and  on  his  own  account, 
he  had  no  right  to  charge  iOt.  per  cent. 
cwnmisaion^  Even  if  he  acted  as  broker, 
he  ooold  not  charge  lOt.  per  cent.,  the  12th 
Anne,  stat.  t.  c.  16.  s.  2.  declaring  it  to  be 
flkgal  to  take  more  than  5f.  per  cent.,  and 
inflicting  a  penalty  of  20/.  for  each  offence. 

Mr.  O.  Andtrifm^  in  reply,  was  stopped 
by  the  Court. 


Honour  tbb  Chibv  Judge. — The 
frets  of  the  case  are  not  so  dearly  laid  be- 
fiwa  me  aa  to  enable  me  to  decide  without 
hesitation ;  but  upon  considering  the  effect 
the  evidence  would,  in  all  probability,  have 

J  Ml  a  jary,  and,  conaidering  all  the  merits 
the  caae,  I  cannot  say  that  any  usurious 
contract  is  made  out.     The  assignees  resist 
the  netitioner's  claim  upon  two  grounds ; 
the  first  IS,  that  he  took  lOi.  beyond  the 
kgd  interest ;  if  it  were  proved  that  this 
tnasaction  were  merely  a  contrivance  to 
(4)  lTtirat.5n. 
Kiw  Siain,  II.— Bamri. 


procure  more  than  legal  interest,  however 
reasonable  it  might  appear  to  do  so,  yet  the 
law  is  so  clear  and  imperative,  that  his  whole 
debt  would  have  been  forfeited  because  taint- 
ed with  usury.  The  answer  of  the  petitioner 
to  this  is,  that  the  lOi.  was  taken  as  com- 
mission to  remunerate  him  for  his  trouble 
and  expenses  in  procuring  the  money.  The 
cases  in  which  such  commission  has  been 
allowed  are  where  bankers  were  concerned, 
on  the  ground  of  a  custom ;  it  does  not 
follow  that  every  person  advandng  money 
on  bills  is  entitled  to  charge  commission, — 
indeed,  a  court  of  law  could  hardly  find  any 
ground  to  support  a  commission  taken  by  a 
mere  capitalist  for  discount  of  a  bilL  But 
this  petitioner  is  a  bill-broker,  and  has  had 
considerable  trouble  in  the  course  of  this 
business,  and,  though  it  is  not  shewn  so 
clearly  as  I  could  wish,  to  what  extent  he 
transacted  business  as  a  bill-broker,  yet,  on 
this  part  of  the  case,  I  should  not  be  justified 
in  declaring  the  transaction  a  cloak  for  usury. 
The  second  ground  of  opposition  is,  that  the 
petitioner  was  an  agent,  and  ought  not  to 
have  charged  5L  per  cent,  discount,  as  he 
got  it  done  at  4/.  per  cent. ;  but  as  he  could 
not  have  got  them  discounted  at  less  than 
5/.  per  cent,  without  his  own  indorsement, 
I  think  he  was  fairly  entitled  to  1/.  per  cent, 
for  his  remuneration,  or  del  credere  com- 
mission, within  the  principle  of  Zee,  ^t  tamt 
V.  Cast,  especially  as  no  loss  was  thereby 
susuined  by  the  bankrupt,  whose  bills, 
without  such  indorsement,  were  not  nego- 
tiable at  less  than  5L  per  cent,  discount. 
As  to  the  sutute  of  Anne,  that  only  inflicts 
a  penalty ;  it  does  not  invalidate  the  transac- 
tion, and,  therefore,  does  not  affect  the  pre- 
sent case.  Upon  the  whole,  I  entertam  a 
clear  opinion,  that  there  is  no  evidence  of 
this  transaction  being  a  colourable  one  to 
obtain  more  than  legal  interest. 

His  Honour  Sia  John  Cross. — The  pe- 
titioner has  created  some  difficulty  by  shift- 
ing his  ground  ;  for  though,  in  the  petition, 
he  alleges  that  he  procured  the  bills  to  be  dis- 
counted by  otiiers,  yet,  in  bis  afl&davits,  he 
seems  to  swear  that  he  advanced  the  money 
out  of  his  own  pocket.  1  am  inclined  to 
believe  the  latter  statement.  The  question, 
then,  is,  whether,  supposing  he  advanced  the 
money  himself,  the  taking  5/.  per  cent,  dis- 
count and  lOf.  commission  is  usurious. — 
I  am  of  opinion  that  it  is  not«   In  order  to 
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ntablish  nsaiy,  it  moBt  be  prored  to  exist 
by  distinct  eTidencei^  and  to  have  ariaen 
out  of  a  clear  oootract,  it  being  contrary  to 
erer J  principle  of  law  to  presume  fraud* 
Indeed,  Courts  have  always  been  astnte  in 
discoverii^  reasons  for  not  pronouncing 
cases  to  be  within  the  principle  which 
denounces  so  ssTcre  la  penalty  as  the  con- 
sequences of  usury  involve.  Usury  only 
applies  to  loans  of  money;  but  I  cannot 
bring  my  mind  to  consider  a  person  who 
bond  fd€  discounts  a  bill  as  a  mere  lender 
of  money  on  his  own  account,  and^  there- 
fore, not  capable  of  charging  commission. 
A  says  to  B,  «*  I  have  a  bill  for  100/.  pay 
mble  in  two  aoonths  time,  will  you  discount 
Uie  bill?"  If  B  does  so,  he  has,  in  this  one 
transaction,  all  the  trouble  and  all  the  risk 
which  a  regular  banker  or  mercantile  house 
could  have ;  and  it  is  but  just  tliat  he  should 
bave  the  same  reasonable  remuneration,  in 
this  shape  of  commission,  as  any  banker 
.would  be  entitled  to  under  similar  circum- 
stances. A  mere  lender  of  money  can 
claim  his  debt  when  and  how  he  pleases  ; 
but  a  discounter  most  recover  at  some  par- 
ticniar  place,  and  his  remedy  is,  in  a  great 
measure,  confined  to  the  bill.  For  these 
reasons,  I  am  of  opinion  that  the  proof 
ought  to  be  admitted. 

His  Honour  Sia  GaoRGB  Rose. — In  this 
case  the  Court  are  called  upon  to  act  as  a 
jury,  and  to  decide  whether  the  evidence 
before  us  proves  the  existence  of  a  usurious 
contract.  lYe  must  not,  therefore,  lose 
sight  of  the  strong  leaning  juries  always 
have  in  favour  of  a  fair  remuneration  for 
the  trouble  and  expense  in  negotiating 
bills.  That  leaning  has  arisen  from  the 
course  of  business  and  from  a  resrard  to 
the  claims  of  commercial  convenience,  and 
the  verdicts  have  been  so  uniform  on  the 
subject  during  so  long  a  period,  that  I 
think  the  Courts  are  in  a  manner  bound 
thereby.  The  case  of  Car$tairt  v.  Siein 
shews  the  strong  disposition  which  Judges 
now  feel  to  follow  repeated  verdicts  the 
aame  way.  In  the  present  class  of  cases, 
the  course  of  business  requires  chat  such 
•a  remuneration  should  be  allowed  ;  a  pro- 
position which  is  sanctioned  by  the  uni- 
'versal  finding  of  juries.  The  wbole  ques- 
tion in  this  esse  is,  whether  the  petitioner 
msde  the  advance  as  a  bill-broker  or  as  a 
capitalist  advancing  his  bwn  money.     If 


he  discounted  the  bills  in  the  latter  eharac- 
ter,  I  feel  xm>  hesitation  in  declaring  ftbat 
the  transaction  would  be  usurious,  as  I 
cannot  agree  that  the  exctption  wbicb  caa^ 
tom  has  made  in  favour  of  bankers  ahouM 
be  extended  to  such  cases ;  I  ahrays  un- 
derstood that  the  allowaoee  of  oommisaion 
on  the  discount  of  bills  was  confined  to 
bankers  and  broken,  and  was  not  lo  be 
allowed  to  others.  Bat  upon,  considering 
the  evidence  in  this  casci  I  find^auffioent 
to  enable  me  to  say,  that  I  am  aatisfiod  ihafc 
the  bills  were  disoounttd  by:  the  peii* 
tioner  as  a  bill-broker,  aod.tbe.«onnni»» 
sion  uken  bondJkU  as  a  reasond>Ie.  reoitt* 
neration. 

Ordtrtd^  that  iU  fuMmur  migU 
bt  at  liberif  lo  piwsfti  No 
COiiM  (5). 


'{.  I" 


re  DAWSON. 


1855. 
July 

Practice, — Feet. 

The  sum  of  5/.  is  |Niy«6/r,  on  ike  ^gning 
of  the  hankrupCs  oerttficatet  io  tim  comm» 
ekmer  by  the  official  4ssugnee-^^ftk  and 
h5th  sections  of  I  ^  ft  WiH.  4.  c«  M. 

My.  BethdL — ^The  question  is,  whether  the 
present  commissioner  has,  or  not,  a  right 
to  charge  the  bankrupt  a  fbe  of  5/.  for  sign- 
ing the  certificate.  When  the  new  act  passed, 
the  circumstance  that  old  commissions  ex- 
isted, under  which  fees  had  to  be  paid,  waa 
provided  for  by  the  47th  section,  which 
enacts,  **  That  in  all  cases  of  commissioiis 
of  bankrupt,  which,  by  virtue  of  the  provi* 
sions  herein  contained,  shall  be  removed 
into  the  said  Court  of  Bankruptcy,  and 
under  which  the  choice  of  assignees  shall 
luive  taken  place  prior  to  the  commence- 
ment of  this  act,  there  shall  be  paid  by  the 
assignees  of  every  such  bankrupt's  estate, 
in  lieu  of  all  other  sums  directed  toliepaid 
under  and  by  virtue  of  this  act,  ib^  sum -of 
5/.  on  every  such  sitting  under  such  banfe- 
ruptcy,"  &c.  Now,  unless,  according  to 
the  former  practice,  tins  sigrning  the  ceni^ 
ficate  was  considered  a  sitting,  the  fee  Is 
not  psyable. 

(5)  And  see  'Ex par f  Gwyn,  iXaw  JonrD.(liJ^) 
Btnkr.  73 ;  s.  c.  t  Den.  &  Cb.  \t ;  %ii<l  Rfetit  v. 
Lowen,  1  Campb.  177. 
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Pigr  Ctfrfam.— Doft  not  the  55th  section 
n  to  imply  that  it  it  a  fitting — wlien 
tfDOiig  the  other  littings  mentioned  ••  ex- 
cepieJ,  the  eitting  to  tign  the  certificate  is 
BestiofieG  I 

Mr.  Btikeii» — I  apprehend  that,  onder 

the  old  practiee.  the  eommissioners  did  not 

eonnder  it  a  aitting,  and  onlj  received  a 

ice  of  Mf.,  and  the  legislature  certainly 

iaiendcd  to  make  the  proceedings  in  bank- 

mpcey  more  economical :  and  even  should 

your  Honoun  think  it  ought  to  be  paid, 

Cram  the  47th  aeetion,  it  ought  to  he  paid 

by  the  aaaigneea  out  of  the  assets,  and  cer- 

t^y  not  by  the  bankrupt. 

His  Honour  Sia  John  Ckoss. —  Accord- 
iag  to  the  old  practice,  I  waa  not  in  the 
btbit,  aa  commissMmer,  of  considering  the 
fee  for  signing  a  conveyance,  or  for  signing 
the  certificate,  aa  feea  for  holding  a  sitting. 

His  Honour  the  Chibf  Judob. — As  it 
appears,  by  the  55th  section,  1  &  2  Will.  4, 
that  the  legislature  considered  the  signing 
of  the  certificate  a  sitting,  the  fee  of  Si, 
nmit  be  paid :  at  the  same  time,  it  would 
ippear  from  the  47ih  section,  that  the  fee 
most  be  paid  by  the  official  assignee. 

Hb  Honour  Sia  O,  Rosa  concurred. 


Practice. — Svpertedeas — Joint  Commit^ 
^tn^Surrender, 

If  there  be  a  joint  comrnunon^  and  some 
^tk  bankrupts  have  surrendered^  and  others 
%(mapeiUum  to  supersede f  with  consent 
^sUthe  credUors,  the  Court  will  only  su- 
ffnde  as  to  those  who  have  surrendered, 

b  this  case  there  were  several  partners 
to  s  firm,  and  a  joint  commission  issued 
*|ibst  them  all. 

Ufm  SmauMtam^r^ThM  is  a  petition  to 
iiferstde  dbe  commission,  with  consent  of 
Athecieditora,  btit  the  office  will  not  allow 
tbesr^er  to  pats,  because  two  of  the  bank- 
f^  have  not  aurrendered.  If  this  is  to  be 
the  rule  of  the  court,  a  very  great  injustice 
I'lbedooe  to  those  who  have  surrendered. 
^  nAe  requiring  a  surrender  previous  to 


supersedeas  may,  in  some  cases,  have  a  ra- 
tional and  intelligible  foundation ;  but  it  is 
difficult  to  comprehend  why  a  surrender 
should  be  required,  first,  where  the  bank- 
rupt disputes  the  validity  of  the  commis- 
sion— second,  where  all  the  creditors  con- 
sent. 

• 

The  case  of  Ex  parte  Drake  (I)  having 
been  so  lately  argued  and  decided  in  this 
court,  prevents  my  attempting  to  impugn 
the  rule,  which  I  certainly  should  otherwise 
do. 

The  cases  of  Ex  parte  Glynn  (2),  Ex 
parte  Catling  (3),  and  Ex  parte  Oalpin  (4), 
are  all  in  my  favour :  so  that  I  have  the 
opinion  of  Lord  Eldon  and  of  Lord  Lynd- 
hurst  in  my  favour. 

[His  Honour  Sm  John  Caoss^—- It  is  to 
be  observed,  that  bankrupts  who  do  not 
surrender,  are  in  contempt,  and  are  pro- 
claimed outlaws,  who,  it  is  well  settled,  can 
make  no  application  to  a  Court,  except  one 
to  reverse  the  outlawry.] 

That  would  certainly  be  a  sufficient  rea- 
son for  refusing  any  application  except  this, 
which  is  in  the  nature  of  an  application  to 
reverse  the  outlawry,  because,  if  granted,  it 
sweeps  away  both  contempt  and  outlawry. 

His  Honour  the  Chtbf  Judge. — This 
case  comes  within  the  objection  in  Ex  parte 
Drake;  the  bankrupta  who  have  not  sur- 
rendered, are  in  contempt.  The  only  case 
in  which  a  similar  application  appears  to 
have  been  granted,  was  in  Ex  parte  Olynn^ 
in  which  there  were  probably  some  circum- 
stances which  do  not  appear  in  the  report. 

His  Honour  Six  John  Cboss. — 1  con- 
cur. The  bankrupts  who  have  not  sur- 
rendered are  outlaws.  But  as  to  the 
general  rule,  the  Court  may  relax  it  in  par- 
ticular cases,  without  interfering  with  it  in 
general.  This  is  said  to  be  an  application 
to  the  discretion  of  the  Court ;  but  it  seems 
that  the  rule  has  become  so  inflexible,  that 
we  are  almost  deprived  of  any  discretion. 

The  commission  to  be  superseded  only  as 
to  those  of  the  bankrupts  who  have  sur- 
rendered (5). 

(1)1  Law  Joam.  (n.s.)  Baokr.  86. 
(«)  1  MoDt.  tt4. 

(3)  1  QXyik  &  Jmn.  35. 

(4)  1  Mont.  «07. 

\b)  See  6  Gro.  4.  c  16.  a.  16. 
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GENERAL   RULES 

AGREED  UPON  BY  THE  JUDGES 

IN  PURSUANCE  OF 

THE  UNIFORMITY  OF  PROCESS  ACT, 

3  WILL.  IV.  Cap.  39. 
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IT  IS  ORDERED,  lliat  every  writ  of  summons,  capias,  and  detainer,  shall  contain  the  names 
of  all  the  defendants,  if  more  than  one,  in  the  action,  and  shall  not  contain  the  name  or  names  of 
ny  defendant  or  defendants  in  more  actions  than  one. 

It  is  farther  ordered.  That  the  following  fees  shall  he  taken  : — 

For  signing  all  writs  for  compelling  an  appearance,  whether  of  summons,  distringas, 
capias,  or  detainer,  and  whether  the  same  shall  be  the  first  writ,  or  an  alias  or  pluries 
writ,  and  whether  the  same  shall  issue  into  the  same  county  as  the  preceding  writ,  or    «.   J. 
into  a  different  county 2    6 

For  sealing  the  same 0    7 

For  entering  an  appearance,  for  every  defendant 10 

Unless  an  appearance  shall  be  entered  for  more  than  one  defendant  by  the  same  attorney, 
and  in  that  case,  for  every  additional  defendant 0    4 

It  is  further  ordered,  That  the  person  serving  a  writ  of  summons  shall,  within  three  days  at 
least  after  such  service,  indorse  on  such  writ  the  &y  of  the  week  and  month  of  such  service,  other- 
vise  the  plaintiff  shall  not  be  at  liberty  to  enter  an  appearance  for  the  defendant,  according  to  the 
statute;  and  every  affidavit  upon  which  such  an  appearance  shall  be  entered,  shall  mention  the 
%  on  which  such  indorsement  was  made. 

It  is  further  ordered.  That  the  sheriff  or  other  officer  or  person  to  whom  any  writ  of  capias  shall 
be  directed,  or  who  shall  have  the  execution  uid  return  thereof,  shall,  within  six  days  at  the  least 
after  the  execution  thereof,  whether  by  service  or  arrest,  indorse  on  such  writ  the  true  day  of  the 
ciecDtion  thereof;  and  in  default  thereof,  shall  be  liable  in  a  summary  way  to  make  such  compen- 
tation  for  any  damage  which  may  result  from  his  neglect,  as  the  court  or  a  judee  shall  direct. 

It  is  further  ordered.  That  the  second  rule  of  Hilary  Term,  1 832,  shall  be  applicable  to  all  writs  of 
WBUDooi,  distringas,  capias,  and  detainer  issued  under  the  authority  of  the  saia  act,  and  to  the  copy 
•f  every  nich  writ. 

It  is  further  ordered,  That  any  alias  or  pluries  writ  of  summons  may,  if  the  plaintiff  shall  think  it 
teable,  be  issued  into  another  county,  and  any  alias  or  pluries  writ  of  capias  may  be  directed  to 
^sheriff  of  any  other  county,  the  plaintiff  in  such  case  upon  the  alias  or  pluries  writ  of  summons 
^Bsenbing  the  defendant  as  late  of  the  place  of  which  he  was  described  in  the  first  writ  of  summons, 
^  upon  the  aKas  or  pluries  writ  of  capias  referring  to  the  preceding  writ  or  writs  as  directed  to 
^sheriff  to  whom  they  were  in  fact  directed. 

It  is  further  ordered.  That  the  alias  or  pluries  writ  of  summons  into  another  county,  shall  be  in 
^  following  form : — 

William  the  Fourth,  See, 
To  CD,  of  ,  in  the  county  of  late  of  in  the  county  of 

,  [original  county'].     We  command  you,  as  before  [or  often]  we  have  commanded 
jou,  &c.  [oM  in  the  writ  of  summonSf  No.  I,  sn  the  Schedule  of  the  said  Act,'] 

And  that  the  alias  and  pluries  writ  of  capias  shall  be  in  the  following  form : — 

William  the  Fourth,  &c. 
To  the  Sheriff  of  .     We  command  you,  as  heretofore  we  have  commanded  the  sheriff 

of  ,  that  you  omit  not,  &c.  [as  in  the  writ  of  capias.  No.  4,  in  the  Schedule  of  the  said  Act,] 

It  is  fbrthcr  ordered,  Tliat  in  every  writ  of  distringas  issued  under  the  authority  of  the  said  act,  a 
■oaMiittM  clause  may  be  introduced  by  the  plaintiff  without  the  payment  of  any  additional  fee  on 

^  aceoont  . 

It  is  further  ordered.  That  when  the  attorney  actually  suing  out  any  writ,  shall  sue  out  the  same 
"igent  for  an  attorney  in  the  country,  the  name  and  place  of  abode  of  such  attorney  in  th^ 
^^ivitry,  thafl  also  be  indorsed  upon  the  said  writ.  » 

U.  Niw  Suiis— IL  ^ 


[2] 

It  is  further  ordered,  That  if  the  plaintiff  or  his  attorney  shall  omit  to  insert  in,  or  indorse  on,  ^^^or 
writ  or  copy  thereof,  any  of  the  matters  required  by  the  said  act  to  be  by  him  inserted  therein  ^^et 
indorsed  thereon,  such  writ  or  copy  thereof  shall  not  on  that  account  be  held  void,  but  may  be^^^Xo 
aside  as  irregular,  upon  application  to  be  made  to  the  court  out  of  which  the  same  shall  issue,  or 
any  judge.  ^\ 

It  is  further  ordered.  That  upon  all  writs  of  capias,  where  the  defendant  shall  not  be  in  actu^^     ^^ 
custody,  the  plaintiff,  at  the  expiration  of  eight  days  after  the  execution  of  the  writ,  inclusive  o^^^^^^ 
the  day  of  such  execution,  shall  be  at  Liberty  to  declare  de  bene  esse,  in  case  special  bail  shall  >^o^^^^ 
have  been  perfected :  and  if  there  be  several  defendants,  and  one  or  more  of  them  shall  have  been  •-*' 
served  only,  and  not  arrested,  and  the  defendant  or  defendants  so  served  shall  not  have  entered  a  ^^    ^ 
common  appearance,  the  plaintiff  shall  be  at  liberty  to  enter  a  common  appearance  for  him  or  them, 
and  declare  against  him  or  them  in  chief,  and  de  bene  esse  against  the  defendant  or  defendants  who 
shall  have  been  arrested  and  shall  not  have  perfected  special  bail. 

It  is  further  ordered.  That  in  case  the  time  for  pleading  to  any  declaration,  or  for  answering  any 
pleadings,  shall  not  have  expired  before  the  10th  day  of  August  in  any  year,  the  party  called  upon 
to  plead,  reply,  &c.  shall  have  the  same  number  of  days  for  that  purpose  after  the  24th  day  of 
October  as  if  the  declaration  or  preceding  pleading  had  been  delivered  or  filed  on  the  24th  day  of 
October ;  but  in  such  cases  it  shall  not  be  necessary  to  have  a  second  rule  to  plead,  reply,  &e. 

It  is  further  ordered.  That  in  case  a  judge  shaA  have  made  an  order  in  tne  vacation  for  return 
of  any  writ  issued  by  authority  of  the  said  act,  or  any  writ  of  capias  ad  satisfaciendum,  fi^ii  facias, 
or  elegit,  on  any  day  in  vacation,  and  such  order  shall  have  been  duly  served,  but  obedience  shall 
not  have  been  paid  thereto,  and  the  same  shall  have  been  made  a  rule  of  court  in  the  term  then 
next  following,  it  shall  not  be  necessary  to  serve  such  rule  of  court,  or  to  make  any  fresh  demand 
of  performance  thereon,  but  an  attachment  shall  issue  forthwith  for  disobedience  of  such  order, 
whether  the  thing  required  by  such  order  shall  or  shall  not  have  been  done  in  the  meantime. 

It  is  further  ordered.  That  if  any  attorney  shall,  as  required  by  the  said  act,  declare  that  any  wrii 
of  summons  or  writ  of  capias,  upon  which  his  name  is  indorsed,  was  not  issued  by  him  or  with  ~ 
autUoriQr  or  privity,  all  proceedings  upon  the  same  shall  be  stayed  until  further  order. 

It  is  nirther  ordered,  xhat  every  declaration  shall  in  ihture  be  entitled  in  the  proper  court,  and  oi 
the  day  of  the  month  and  year  on  which  it  is  filed  or  delivered,  and  shall  commence  as  follows : — 

Declaration  after  Summons, 

m 

[^Fenue,']    A.  B,,  by  E,  F,  his  attorney,  [or  in  his  own  proper  person,]  complains  of  C  Z>.,  wh> 
has  been  summoned  to  answer  the  said  A,  B,,  &c. 

Declaration  after  arrest,  where  the  party  is  not  in  custody. 

[Fenue.']    A,  B,,  by  E,  F.  his  attorney,  [or  in  his  own  proper  person,]  complains  of  C  Z>.,  w1 
has  been  arrested  at  the  suit  of  the  said  A.B.,  8cc, 

Declaration  where  the  party  is  in  custody. 

[FenueJ]     A.  B,,  by  E.  F,  his  attorney,  [or  in  his  own  proper  person,]  complains  of  C  D.  ban 
detained  at  the  suit  of  A.  B.,  in  the  custody  of  the  snenfiT  (or  the  marshal  c^  the  MarsT  * 
of  the  Court  of  King's  Bench,  or  of  the  warden  of  the  Fleet/] 

Declaration  after  the  arrest  of  one  or  more  defendant  or  defendants,  and  where  one  or 
other  defendant  or  defendants  shall  have  been  served  only,  and  not  drresiedL 

[Fenue,"]    A,  B.,  by  E.  F.  his  attorney,  [or  in  his  own  proper  person,]  complains  of  C.  D^  wh 

lit  of  the  said  A,  B.,  [or  being  detained  at  the  suit  of  the 


has  been  arrested  at  the  suit  of  the  said  A,  B,,  [or  being  detained  at  the  suit  of  the  said  A. 
as  before,"]  and  of  G,  H,,  who  has  been  served  with  a  writ  of  capias,  to  answer  the  said  A.  B.,  &< 

And  that  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  the  declaration,  shall  in  future 
discontinued. 

TENTERDEN  J.  PARKR 


[3] 


GENERAL    RULE. 


It  is  ordered,  That  the  writ  of  capin  and  distringas,  which  shall  hereafter  be  issued  out  of  the 
superior  courts  of  law  at  Westminter  into  the  counties  palatine  of  Lancaster  or  Durham,  shall  be 
directed  to  the  dhancellor  of  the  county  palatine  of  Lancaster,  or  his  deputy  there,  or  to  the  Bishop 
a€  J>nrfaaiiiy  or  hit  chancellor  there,  and  shall  be  in  the  following  form : — 

Wni  of  DUiringas. 
WiSam  the  Fovth,  Ac 

To  the  chancellor  of  oar  county  palatine  of  Lancaster,  or  his  deputy  there,  or, 

To  the  Reverend  Father  in  God  .  ,  by  Divine  Providence  Lord  Bishop  of 

Dufaam,  or  to  his  chancellor  there,  greetbig :  We  command  you,  that  by  our  writ,  under  the 

•eal  of  our  said  cotmty  palatine,  to  be  duly  made  and  directed  to  the  sheriff  of  our  said  county 

palatine,  you  command  the  said  sheriff  [or,  if  in  Durham,  that  by  our  writ,  under  the  seal  of 

yoorbishoprk,  to  be  duly  made  and  directed  to  the  sheriff  of  the  county  of  Durham,  vou  cause 

the  said  sheriff  to  be  commanded]  that  he  omit  not  by  reason  of  any  liberty  in  his  hailiwick, 

bat  that  he  enter  the  same  and  distrain  upon  the  goods  and  chattels  of  C  Z).  for  the  sum  of 

forty  shillings,  in  order  to  compel  his  appearance  in  our  court  of  ,  to  answer  A.  B,  in  a 

plea  of  trespass  on  the  case  [or  debt,  or  as  the  case  may  he"]  ;  and  how  he  shall  execute  that 

oar  writ  he  make  known  to  us  in  our  said  court,  on  the  day  of  now  next  ensuing. 

Witness  ,  at  Westminster,  the  day  of  in  the  year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  writ. 
IzB  the  court  of 


^.  J9.  plaintt£^ 
Between  ^  and 

defendant 


fA.B. 
\C.D, 


Mr.  CD. 

Take  Notice,  That  I  have  this  day  distrained  upon  your  goods  and  chattels  in  the  sum  of  forty 
ehillings,  in  consequence  of  your  not  having  i^peared  in  the  said  court,  to  answer  to  the  said 
•^.  B.,  according  to  the  exigency  of  a  writ  of  summons,  bearing  teste  on  the  day  of 

,  and  that  in  defkult  of  your  appearance  to  the  present  writ  within  eight  days  inclusive 
^er  the  return  hereof,  the  said  J,  A  will  cause  an  appearance  to  be  entered  for  you,  and 
proceed  thereon  to  judgment  and  execution,  or  {if  the  defendant  he  subject  to  outlawry)  wiU 
cause  proceedings  to  be  taken  to  outlaw  you. 

„..  Writ  of  Capiat, 

^J^um  the  Fourth,  &c 

pil;^  the  chuieellor  of  our  county  palatine  c^  Lancaster,  or  lus  deputy  there,  or 

^^  the  Reverend  Father  in  God  ,  by  Divine  Providence  Lord  Bishop  of 

JXuham,  or  to  his  chancellor  there,  greeting :  We  command  you,  that  by  our  writ,  under  the 

Ntl  of  our  said  county  palatine,  to  be  duly  made  and  directed  to  the  sheriff  of  our  said  county 

l«ktine,  you  command  the  said  sheriff  (or,  if  in  Durham^  that  by  our  writ,  under  the  seal  of 

yoor  bishapric,  to  be  duly  made  and  directed  to  the  sheriff  of  the  county  of  Durham,  vou  cause 

the  said  soeriff  to  be  commanded]  that  he  omit  not  by  reason  of  any  liberty  in  his  nailiwiek, 

Imtdiat  he  enter  the  same  and  take  C.  Z>.,  of  ,  if  he  shall  be  found  in  his  baQiwick,  and 

ham.  lafisly  keep  until  he  shall  have  given  him  bail,  or  make  deposit  with  him  according  to  law 

insn  actioii  on  promises  [or  of  debt,  &c.]  at  the  suit  of  A.  B,,  or  until  the  said  C.  D,  wall,  by 

olfaer  lawful  means,  be  discharj^ed  from  his  custody ;  and  that  he  further  command  him,  that 

on  execution  thereof^  he  do  deliver  a  copy  thereof  to  the  said  C.  D. ;  and  that  the  said  writ  do 

reqoire  the  said  C,  D.  to  take  notice,  that  within  eight  days  after  execution  thereof  on  him, 

indoave  of  the  day  of  such  execution,  he  should  cause  special  bail  to  be  put  in  for  him  in  our 

OQoit  of  ,  to  the  said  action  :  and  that  in  default  of  his  so  doing,  such  proceedings  may 

he  had  and  taken  as  are  mentioned  in  the  warning  thereunder  written  or  indorsed  thereon  :  and 

thit  he  ihrther  command  the  said  sheriff,  that  immediately  after  the  execution  thereof,  he  do 

tetnra  that  writ  to  our  said  court  together  with  the  manner  in  which  he  shall  have  executed 

^  none,  and  the  day  of  the  execution  thereof;  or  that  if  the  same  shall  remain  unexecuted 

^Mn,  that  he  do  so  return  the  same  at  the  expiration  of  four  calendar  months  from  the  date 

wqI;  or  sooner,  if  he  shall  be  thereto  required  by  order  of  the  said  court,  or  by  any  judge 

Amot    WteaM  ,  at  Westminster,  the  day  of 


[*] 

Memorandum  to  be  subscribed  to  the  Writ, 

N.  B. — This  writ  is  to  be  executed  within  four  calendar  months  from  the  date  thereof,  including 
the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant, 

1. — If  a  defendant,  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a  defendant,  being  ar- 
rested thereon,  shall  go  to  prison  for  want  of  bail,  the  plaintiff  may  declare  against  such  defen- 
dant before  the  end  of  the  Term  next  after  snch  detainer  or  arrest,  and  proceed  thereon  to 
judgment  and  execution. 

2. — If  a  defendant,  being  arrested  on  this  writ,  shall  have  made  a  deposit  of  money,  according  to 
the  statute  of  7  &  8  Georse  IV.  cap.  71,  and  shall  omit  to  enter  a  common  appearance  to  the 
action,  the  plaintiff  will  be  at  liberty  to  enter  a  common  appearance  for  the  defendant,  and 
proceed  thereon  to  judgment  and  execution. 

3. — If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in  special  bail  as  required, 
the  plaintiff  may  proceed  against  the  sheriff,  or  on  the  bail  bond. 

4. — If  a  defendant  having  been  served  only  with  this  writ,  and  not  arrested  thereon,  shall  not 
enter  a  common  appearance  within  eight  days  after  such  service,  the  plaintiff  may  enter  a 
common  appearance  for  such  defendant,  and  proceed  thereon  to  judgment  and  execution. 

Indorsements  to  be  made  on  the  Writ  of  Capias, 

Bail  for  £  ,  by  affidavit,  oTj 

Bail  for  £  ,  by  order  of  [naming  the  Judge  making  the  order],  dated  the  day  of 

This  writ  was  issued  by  E.  F.,  of  ,  attorney  for  the  plaintiff  [or  plaintiffs]  within 

named,  or, 

This  writ  was  issued  in  person  by  the  plaintiff  within  named  [mention  the  city,  foum,  or  parish^ 

and  alto  the  name  of  the  hamlet,  street,  and  number  of  the  house  of  the  plaintiff's  residence,  if 

any  such  there  he"], 

N.  C.  TINDAL  J.  PARKE 

LYNDHURST  W.  BOLLAND 

J.  BAYLEY  J.  B.  BOSANQUET 

J.  A.  PARK  W.  E.  TAUNTON 

J.  LITTLEDALE  E.  H.  ALDERSON 

S.  GASELEE  J.  PATTESON 

J.  VAUGHAN  J.  GURNEY. 


Michaelmas  Term,  S  Will.  IV. — Snd  Nov.  18321. 

King*s  Bench, 

It  is  ordered,  That  all  writs  of  summons,  distringas,  capias,  and  detainer,  issued  in  the  county 
Middlesex,  shall  be  issued,  signed,  and  sealed,  by  the  signer  of  the  bills  of  Middlesex ;  and  tha^ 
such  writs  issued  in  any  other  county  or  city  shall  be  issued  and  signed  by  the  signer  of  the 
in  the  King's  Bench  Office,  and  sealed  by  the  sealer  of  the  writs,  until  further  order. 

J.  LITTLEDALE  W.  E.  TAUNTON 

J.  PARKE  J.  PATTESON. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


eourt  of  liingC0  ^tn^. 


MICHAELMAS  TERM,  3  WILL.  IV. 


1832.      )  WITHAM  NAVIGATION  COMPANY 
I^'OV.  2,    J"        V,  PADLET  AND  OTHERS. 

15  Geo,  3.  c.  78 — Surveyors  of  highways 
'General  Issue* 

Sy  13  Geo,  d.  c.  78.  t.  10,  t^  m  enacted, 
^ifamfstane  or  timber^  ^c.,  shall  be  laid 
tie  highway  f  and  the  party  placing  it 
^  shall  not  remove  it  within  a  certain 
9  after  notice,  the  owner  of  lands  adja- 
-  may.  By  section  12,  the  surveyors  of 
highway  may  remove  nuisances,  encroach- 
ts,  obstructions,  or  annoyances,  made  or 
miUed,  contrary  to  the  directions  of  the 
By  the  S2nd  section,  in  actions  brought 
met  parties  for  anything  done  in  pur^ 
\ce  of  the  act,  they  may  plead  the  general 
f,  and  give  the  act  and  special  matter  in 
ence*  The  defendants  erected  a  watch- 
er house ^  of  timber,  upon  the  highway : — 
i,  thai  there  were  no  words  tn  the  act, 
:h  enabled  the  surveyor  to  remove  such  a 
ding,  as  being  against  the  directions  of 
act ;  therefore,  that  they  could  not,  on 
Ml  of  trespass  being  brought  against 
9^  justify  the  removal  under  the  general 
K,  but  should  have  pleaded  the  special 
Uer, 

"TremM,  for  breaking  and  entering  the 
■Brtin*  close,  and  pulling  down  a  watch- 


house  ;  to  which  was  pleaded  the  general 
issue. 

At  the  trial,  before  Parke,  J.,  at  the  last 
Assizes  for  the  county  of  Lincoln,  it  ap- 
peared that  two  of  the  defendants  were 
surveyors  of  the  highways  of  the  parish  o( 
St  Swithen,  in  the  city  of  Lincoln,  and 
the  rest  were  workmen  employed  by  them ; 
that  the  defendants,  after  notice  given  by 
them  to  the  plaintiffs  to  do  it  themselves 
within  ten  days,  took  down  a  small  build- 
ing or  watch-house  erected  by  the  plain- 
tiffs upon  the  north  bank  of  the  river 
Witham.  The  learned  Judge  thought, 
that  the  defendants  could  not  justify  under 
the  general  issue,  and  a  verdict  was  found 
for  the  plaintiffs,  damages  Is. 

Amos  now  moved  for  a  new  trial. — 
By  the  13  Geo.  3.  c.  78.  s.  82,  persons 
against  whom  actions  are  brought  for  any- 
thing done  in  pursuance  of  that  act,  are 
empowered  to  plead  the  general  issue,  and 
give  that  act  and  the  special  matter  in  evi- 
dence. This  was  an  encroachment  upon  the 
highway,  and  interfered  with  the  general 
duties  of  the  defendants  as  surveyors  of  the 
highways.  It  was  incumbent  on  them  to 
remove  it — section  12.  Notice  was  given 
to  the  plaintiffs  to  do  so ;  and  the  only 
question  is,  whether  it  is  an  obstmctkm 
within  the  1 0th  clause. 


COURT  OF  KING'S  BENCH : 


[Taunton,  J. — The  9th  section  clearly 
relates  only  to  moveables.] 

This  was  an  erection  of  timber,  and  was 
laid  upon  that  part  of  the  highway  used  as 
a  road,  so  as  to  be  within  the  10th  section. 

Pabke,  J. — I  cannot  find  that  there  are 
any  words  in  the  10th  section,  which  are 
applicable  to  the  building  a  house  on  the 
road.  By  the  12th  section,  the  surreyors 
are  empowered  to  remove  all  nuisances, 
encroachments,  obstructions,  or  annoy- 
ances, committed  contrary  to  the  direc- 
tions of  the  act.  This  is  not  such ;  and  the 
defendants,  therefore,  were  lefl  to  their 
remedy  at  common  law,  and  should  have 
pleaded  the  matter  specially. 

Taunton,  J.  and  Patteson,  J.  c<m- 
curred. 

Rule  refused. 


ISS2 
Nov 


\2.     \ 
.  5.  > 


WRIOHT  9.  bbuister. 


Tolls. 


The  jury  having  found  that  the  9um  of 
Id,  a  pig  had  been  usually  taken  as  a  toll  in 
the  market  of  Bishop's  Stortford,  —  The 
Court  held  such  a  toll  not  to  be  unreasonable. 

This  was  a  special  action  of  assumpsit 
for  tolls.  The  declaration  also  contained 
an  indebitatus  count. 

At  the  trial,  before  the  late  Lord  Ten- 
terden,  C.J.,  at  the  last  Assizes  for  the 
county  of  Hertford,  it  appeared  that  the 
plaintiff  was  assignee  of  a  lease  of  tolls 
which  might  arise  in  Bishop's  Stortford 
market;  and  evidence  was  given,  sufficient 
to  satisfy  the  jury ;  upon  that  question 
being  left  to  them  by  his  Lordship,  that 
the  grantor  of  that  lease,  the  bishop  of 
London,  had,  as  lord  of  the  manor,  a  right 
to  Id,  for  each  pig  bought  in  the  mar- 
ket. I'he  defendant  had  used  the  market, 
and  bought  some  pigs  there,  but  refused 
to  pay  any  tolls ;  and  to  recover  those  tolls, 
at  the  rate  of  a  penny  a  pig,  this  faction  was 
brought.  A  verdict  was  found  for  the 
plaintiff,  his  Lordship  reserving  to  the  de- 
fendant the  liberty  of  moving  this  Conrt 
for  leave  to  enter  a  verdict  for  hiniy  if  the 


Court  should  be  of  opinion  that  the  toUof 
Id,  a,  pig  was  an  unreasonable  tolL 

LaWf  Common  Serj,^  now  moved  (or  t 
rule  to  shew  cause  why  the  verdict  for  tke 
plaintiff  should  not  be  set  aside,  aal  t 
verdict  entered  for  the  defendant,  on  tke 
ground  that  a  toll  of  Icf.  a  pig  was  mmi- 
sonable.  The  only  evidence  was  of  t 
prescriptive  right  to  recover  tolls,  iiit 
rested  barely  upon  the  receipt  of  them  for 
a  long  series  of  years.  At  the  time,  there- 
fore, of  its  presumed  commeneemeiit, 
Id.  would  have  been  a  most  exorbiwit 
demand  as  a  toll  upon  a  pig.  In  the  caie 
of  Heddy  v.  Wheelhouse(^i)^  Id.  was  heU 
to  be  an  unreasonable  toll. 

Parke,  J. — If  you  look  at  that  case  at 
reported  in  Cro,  EU».  you  will  6nd  that 
Popham,  C.J,  considered  it  a  reasonable 
toll.^ 

Taunton,  J.  referred  to  the  case  of  T^ 
Corporation  of  Stamford  v.  PawleU  (2),  voi 
to  Palmer's  Rep,  86,  that  a  grant  may  ^ 
good,  although  it  does  not  express  a  p*** 
ticular  sum  to  be  paid  as  a  toll. 

Parke,  J. — I  am  of  opinion  that  no  f^ 
should  be  granted  in  this  case.  The  ^^ 
dence  was  submitted  to  the  jury  to  ^*T* 
whether  the  Bishop  of  London,  as  lord^^^ 
the  manor,  had  a  right  to  demand  1  ^' 
pig,  and  they  found  that  that  sum  had  l»^ 
and  ought  to  be  paid  by  those  using'  ^ 
market.     It  is  the  duty  of  this  Coar^| 


support  this  toll,  unless  it  be  found 
in  point  of  law  an  unreasonable  toll, 
onus  of  proving  that,  was  upon  the 
fendant,  and  for  that  position  the 
Heddy  v.   IVIteelhouse,  in  Moor*s 
is  relied  upon.     We  do  not  know  w! 
the  precise  period  was,  at  which  this 
ket  commenced;   and  we  cannot  say 
the  authority  of  that  case  that  the 
here  claimed  is  unreasonable.     It  m 
also  from  the  report  of  the  same 
Cro,   EUs,    that  the  king   may   grani 
market,  and  that  a  toll  of  lii.  is  not  an  fl 
reasonable  toll. 

Taunton,  J. — I  entirely  agree:  itis' 
much  for  us  to  say  that  the  toll  of  1 
an  unreasonable  toll. 

Patteson,  J. — I  am  of  the  sameopi 

(1)  Moor,  474:  ikcCra  £lia.d68. 
(S)  1  CromptOQ^  Jer.  67. 
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■tjoa  whether  a  toll  of  1  d.  had  been 
mdf  was  a  question  for  the  jury, 
have  found  that  it  had.  Then 
nkNi  for  our  consideration  is, 
diat  ia  a  reasonable  toll.  It  ap- 
me  too  much  for  us,  on  the  au- 
ftbe  case  of  Neddy  v.  IVkeelhouse, 
I  as  it  is,  differently  in  two  books,) 
■t  this  is  an  unreasonable  toll. 

Rule  refused, 

the  Judges  are  to  determine 
a  toll  is  reasonable,  2  Inst.  2t2. 
abject  of  toll  in  a  market,  see  Com, 
roil.''  and  Cam.  Dig.  '*  Markets," 


} 


DOS   d.    RANKIK    V.  BRINDLBY 
AHD  ANOTHBE. 


ani — Proviso  for  re-entry  —  Con- 
^Notice. 

a  leawe  contained  a  general  cove- 
epair,  with  a  proviso  for  re-entry ^ 
me  premises  should  not  be  repaired 
?r  aforesaid,  within  three  months 
•ee,  or  in  case  of  breach  or  default 
of  the  other  covenants,  clauses, 
therein  contained — Semble, 
ighi  of  entry  accrued  until  notice 
gwen^  and  three  months  expired, 
wanf^noticetorepair  was  given.  At 
g  Assises  following^  upon  the  trial 
eimeni  on  the  clause  of  re-entry 
meuring  according  to  covenant,  by 
!vift  Prius,  by  consent  of  parties,  a 
withdrawn^  and  it  was  agreed  that 
set  should  be  put  in  repair  by  the 
'me  to  the  sattsf action  of  two  per- 
tianed : — Held,  that  this  was  no 
'  ike  notice,  but  merely  an  enlarge- 
ke  time  within  which  the  defendants 
pmr;  and  that  the  lessor  was  there- 
T  ike  t4ith  of  June,  entitled  to  re- 
\aiA  giving  afresh  notice. 
party  proceed  under  the  statute 
^.  and  1  fVill.  4.  c.  70.  and  deliver 
imm  m  vacation  as  of  the  preced- 
,  it  is  no  objection  at  Nisi  Prius, 
fUfkt  of  entry  accrued  before  the 
na  therefore  it  is  not  a  case 
U  statute :  it  is  ground  only  for  an 
m  to  the  Court,  or  to  a  Judge  at 


chambers,  to  set  aside  the  proceedings  for 
irregularity. 

This  was  an  action  of  ejectment,  brought 
to  recover  possession  of  certain  oil-mills 
and  premises,  situate  in  Frindsbury  in  the 
county  of  Kent.  l*he  day  of  the  demise 
stated  in  the  declaration,  was  the  27th  of 
June,  and  the  right  of  entry  was  founded 
upon  an  alleged  forfeiture  of  a  lease.  l*he 
lease,  bearing  date  the  29th  of  September 
1 880,  contained  a  general  covenant  by  the 
lessee  to  repair  all  buildings  on  the  demised 
premises,  and  any  that  should  thereafter 
be  built  thereon,  8rc.  It  further  contained 
a  proviso  for  re-entry,  if,  amongst  other 
things,  the  thereby  letten  oil-mill,  or  any 
other  erections  or  buildings  standing  on  the 
thereby  demised  premises  or  any  of  them, 
should  not  be  built,  repaired,  amend- 
ed or  maintained  in  manner  aforesaid, 
within  three  months  next  after  notice  or 
warning  in  writing,  by  or  from  the  said  G. 
N.  Rankin,  his  executors,  administrators, 
or  assigns,  should  be  given  to  the  said  de- 
fendants or  left  at  the  said  demised  pre- 
mises ;  or,  in  case  of  breach  or  default  in 
all  or  any  of  the  other  covenants,  clauses, 
and  agreements  therein  contained  :  on  the 
6th  of  January  1882,  a  notice  in  writing 
was  given,  requiring  the  defendant,  within 
three  months  from  the  date  thereof,  to  make 
the  repairs  pointed  out  therein. 

An  action  of  ejectment  to  recover  the 
same  premises  was  tried,  at  the  last  Spring 
Assizes  for  the  county  of  Kent,  on  an 
alleged  breach  of  covenant  to  repair  the 
premises ;  and  upon  that  occasion  it  waa 
ordered  by  the  Court,  with  the  consent  of 
the  partieSf  &c.,  that  a  juror  should  be 
withdrawn,  and  that  the  said  defendants 
should  put  into  repair  the  mill  in  question 
in  that  cause,  on  or  before  the  24th  of 
June  next,  such  repairs  to  be  made  to  the 
satisfaction  of  two  parties  (therein  named), 
and  if  they  differed  in  opinion,  to  the  satis- 
faction of  an  umpire,  who  it  was  thereby 
directed  should  be  appointed  by  the  other 
two  before  they  proceeded  to  view.  This 
order  was  made  on  the  12th  of  March. 

On  the  28th  of  March,  rent  was  paid  up 
to  the  25th ;  although  some  repairs  had 
been  done  to  the  premises,  they  still  re- 
mained in  a  dilapidated  state,  after  the 
24th  of  June,  when  this  action  vras  broagbt, 
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and  a  declaration  delivered  as  of  Trinity 
term,  under  the  statute  1 1  Geo.  4.  and 
1  Will.  4.  c.  70. 

At  the  trial,  which  took  place  before  the 
late  Lord  Tenterden,  C.J.,  at  the  last  As- 
sizes for  the  county  of  Kent,  it  was  con- 
tended on  the  part  of  the  defendants,  that 
no  action  could  be  brought  to  recover  pos- 
session for  a  breach  of  the  covenant  to 
repair,  except  three  months' notice  for  that 
purpose  had  previously  been  given  ;  that 
the  effect  of  the  covenant  to  repair,  and 
proviso  for  re-entry,  taken  together,  was 
the  same  as  if  it  had  been  a  covenant  to 
repair  within  three  months  after  notice, 
with  a  general  clause  of  re-entry  ;  and 
that  such  notice  should  be  given,  was  a 
condition  precedent  to  the  right  of  entry 
accruing ;  that  the  notice  which  had  been 
given  previous  to  the  trial  of  the  last  cause, 
had  been  waived  by  the  subsequent  pro- 
ceedings; and  in  order  to  entitle  the  lessor 
of  the  plaintif}*  to  recover,  a  fresh  notice 
ought  to  have  been  served. 

It  was  contended,  secondly,  that  if  no 
notice  was  required,  or  if  the  notice  of  the 
6th  of  January  was  sufficient,  then  that 
this  was  not  a  case  within  the  statute  of 
1 1  Geo.  4.  and  1  Will.  4.  c.  70,  and  that  it 
was  the  duty  of  the  lessor  of  the  plaintiff 
(the  demise  being  on  a  day  after  the  expi- 
ration of  Trinity  term)  to  bring  himself 
within  that  statute,  in  order  to  be  entitled 
to  maintain  his  ejectment  at  the  then  pre- 
sent time. 

His  Lordship  overruled  both  objections, 
saying,  that  he  had  no  doubt  with  regard 
to  the  question  upon  the  proviso,  and 
would  not  give  the  defendants  leave  to 
move  upon  either.  On  the  second  ques- 
tion, he  thought  that  it  was  an  irregularity 
which  could  not,  in  that  stage  of  the  pro- 
ceedings, be  of  any  avail  to  them  ;  but  he 
would  not  however  (upon  application  being 
made  to  him  for  that  purpose)  order  im- 
mediate execution  to  issue. 

Thesi^er  now  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had,  and  submitted  to  the 
Court,  that  no  action  of  ejectment  could  be 
maintained  upon  the  clause  of  re-entry  for 
the  breach  of  the  covenant  to  repair,  un- 
less a  notice  in  writing  were  given  to  the 
lessors,   and   three  months   had   expired 


from  the  date  of  it;  thatitvMcvifa 

the  intention  of  the  parties  that  tkki 

should  have  an  action  of  coftaistwly 

the  breach  of  the  general  eofcairt  «• 

pair,  and  that  he  should  not  hifc  1 1 

of  re-entry,  unless  the  fttrnmBV^m 

main  out  of  repair  after  the  kpieof  j! 

months  from  the  time  at  wliidia«itt 

put  them   into   repair  had  beea  g 

Had  there  been  a  covenant  to  lepiir 

three  months'  notice,  as  well  ts  the  ge 

covenant  to  repair,  the  latter  put  d 

clause,  "  or  in  caae  of  breach  or  deb 

any  other  covenants,"  might  hafctpl 

but  that  cannot  do  so  here ;  n  th« 

but  one  covenant  to  repair,  the  proi 

re-entry  for  breach  of  the  cofenaat 

pair  can  apply  to  that  alone.   The  p 

case  differs  therefore  in  this,  from  tl 

Doe  d.  Morecraft  v.  Metfx(l),  and  i 

Ooatley  v.  Paine  (2),  and  indeed  th< 

ment  in  the  former  of  those  cases  mi 

to  support  the  construction  contend 

in  that  case,  there  existed  a  gencri 

nant,  and  a  covenant  to  repair  wiihi 

months  after  notice ;  and  it  WM  h« 

the  landlord's  having  given  a  notic 

waiver  of  the   forfeiture  incurred 

breach  of  the  general  covenant;  ai 

if  no  notice  whatever  was  given,  i 

forfeiture  was  ever   incurred,  as 

express    terms    of    the   proviso, 

only  on  the  expiration  of  three 

notice  that  a  right  of  entry  could 

Then  was  such  a  notice  given  in  i 

sent  instance  ?     On  the  6th  of . 

notice  to  repair  was  given,  but  ( 

waived  by  the  order  at  Nisi  Prins, 

subsequent  agreement  of  the  parti 

stead  of  giving  a  notice  |>ointin{ 

specific  acts  of  repair  required  by  t 

of  the   plaintiff  to    be    made,  thi 

agreed  that  the  premises  should  be 

to  the  satisfaction  of  certain  perse 

tioned.    This  is  quite  inconsistent 

notice  of  the  6th  of  January. 

But,  secondly,  supposing  that  tl 
should  be  of  opinion  that  no  no 
necessary,  or  that,  if  necessary,  tl 
of  the  6th  of  January  was  not  waii 
the  present  is  not  a  case  within  th 
1 1  Geo.  4.  and  1  Will.  4,  because 

(2)  «  Campb.  o?0  . 

(1)  4  B.  Ck  C  704  ;  8.  c.  4  Ltw  Joura. 
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right  of  entry  accrued  before 
tienii,  and  the  right  to  proceed 
at  act  is  confined  to  cases  "  where 
ncy  shall  expire,  or  the  right  of 
ill  accrue  in  or  after  Hilary  or 
erms." 

\  J. — There  is  no  ground  in  the 
aae  for  granting  a  new  trial  on 
the  two  points  urged  by  the  de- 
counsel.  A  notice  to  repair  was 
[  on  the  6th  of  January  1832  ;  ac- 
%  if  the  defendants  neglected  to 
premises  into  repair  after  that, 
'  continued  out  of  repair  at  the 
Q  of  three  months,  the  lessor  of 
ntiiT  was  entitled  to  re-enter, 
ds,  by  an  agreement  between  the 
be  premises  were  to  be  put  into 
the  satisfaction  of  certain  persons 
tth  of  Jiwe.  Nothing  has  been 
cb  amounts  to  a  waiver  of  that 
t  is  a  mere  extension  of  the  time ; 
ejectment  was  not  commenced 
r  the  24th  of  June.  The  second 
I  objection  to  be  taken  at  Nisi 
'there  was  any  irregularity  in  the 
igSy  application  might  have  been 
et  tliem  aside;  but  even  if  it  were, 
to  re-enter  was  postponed  until 
n* 

oVv  J»-- 1  think  that  the  order  of 
a  was  a  mere  enlargement  of  the 
lio  which  the  defendants  were  to 
bd  after  24th  of  June*  the  notice, 
fore  had  been  suspended,  came 
I  operation. 

Mnit  J.  —  We  may  connect  the 
the  6th  of  January  with  the  agree- 
he  parties  contained  in  the  order 
-ius,  BO  that  the  latter  will  operate 
a  a  postponement  of  the  time 
Bth  of  April  to  the  24th  of  June ; 
of  which  will  be,  that  the  defen- 

nearly  five  months*  notice  in- 
hree. 

Ruie  refuaedm 


} 


STURCH  O.  CLARKE  AND 
OTHERS. 


w  for  Poor-rales  —  Demand  of 
-24  Geo,  i.  c.  44.  s,  6. 

Ik  tUsMe  24  Geo.  2.  c.  44.  s.  G, 
laeCf  an  qfficer  acting  in  obedience 
Ifiw  Smirs^IL 


to  a  warrant  of  justietty  and  requires  that 
before  action  brought^  a  demand  of  the  war- 
rant shcuid  be  made,  an  officer  who  exceeds 
the  warrant  is  not  within  the  protection ; 
therefore,  where  overseers  seized  the  goods 
of  the  plaintiff,  as  a  distress  for  poor-rates 
under  a  warranty  to  a  greater  amount  than 
was  reasonabijf  sufficient  to  satisfy  the  sum 
that  was  due, — Held,  that  they  were  liable 
to  an  action  for  an  excessice  distress,  with- 
out any  demand  of  the  warrant. 

The  declaration  aUegedf  that  the  defenr 
dant  wrongfully  distrained  for  141/.  I2<.8cf., 
pretended  ami  alleged  to  have  been  duly 
rated,  goods  of  a  much  greater  value,  and 
thereby ,  then  and  there  took  a  great,  unreason" 
able,andexcessive  distress : — Held,  sufficient, 
after  verdict.  But,  quaere,  whether  the  de- 
ckuration  might  not  have  been  demurred  to. 

This  waa  an  action  on  tlie  case,  brought 
against  the  overseers  of  tlie  poor  of  the 
parish  of  Hadenham,  in  the  county  of  Buck- 
ingham. 

Tlie  declaration  alleged,  that  the  defen- 
dants wrongfully  and  maliciously  took  and 
di8trained  certain  cattle,  goods,  &c.  as,  for, 
and-  in  the  name  of  a  distress  for  money — 
to  wit,  14R  12«.  Sd,,  pretended  and  alleged 
to  have  been  duly  rated  and  assessed  upon 
the  plaintiff  for  the  relief  of  the  poor  of  the 
said  parisht  and  to  be  in  arrear  and  unpaid, 
and  being  of  much  greater  value  than  141/. 
I2s,  8//.,  to  wir,  of  the  value  of  700/.,  and 
thereby,  then  and  there  took  a  great,  un- 
reasttnable,  and  excessive  distress  for  the  said 
141/.  12«.  Bd.,  &c. 

At  the  trial,  before  Gaselee,  J.,  at  the 
last  Assises  for  the  county  of  Buckingham, 
it  appeared,  that  the  defendant,  under  a 
Justice's  warrant  of  distress  for  a  poor- 
rate,  (rendering  the  overplus  to  the  plain- 
tiff,) seiied  more  than  was  sufficient  to  cover 
the  sum  due  from  the  plaintiff  in  respect 
of  such  rates.  No  demand  of  warrant  was 
proved.  A  verdict  was  given  for  the  plain- 
tiff, for  the  sum  of  10/.  with  leave  to  move 
this  Court  to  set  that  verdict  aside,  and 
enter  a  nonsuit. 

Biggs  Andrews  now  moved  accordingly, 
contending  that  the  defendants,  acting 
as  overseers  under  a  warrant  of  Justices, 
were  entitled  to  the  protection  of  the  statute 
24  Geo.  2.  c.  44.  s.  G ;  and  a  demand  of  the 
warrant  ought  to  luive  been  made,  Nuidng 

C 
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r.  Jacksom{\\  Harper  r.  Cmrr\^^)i  and  the 
cgality  of  the  wmrrmnt  is  immatenil,  Priet 
r.  Messenger  (5).  The  oftficen  titeraUj  tbl- 
owed  the  words  of  the  warrant,  which  are, 
'  to  distrain  the  goods,  sell  tlieiii»  and  out  of 
he  money  to  deuin  a  sufficient  sum,  reo- 
lering  the  overplus  on  demand  to  the  plain- 
iff." 

Parks,  J. — This  is  a  complaint  against 
he  defendanu,  for  doing  what  the  war- 
ant  did  not  entitle  them  to  do.  The 
farrant  contemplates  the  possibility  of 
heir  taking  goods  reasonably,  which  may 
>e  worth  more  than  is  sufficient  to  satisfy 
he  rates,  and  in  that  case  directs  the 
overplus  to  be  paid  to  the  party  on  whom 
he  distress  is  made ;  but  the  allega- 
ion  liere  is,  that  the  defendants  took  an 
mreasonable  distress.  The  words  of  the 
ict  are,  that  no  action  shall  be  brought,  &c. 
or  anything  done  in  obediettee  to  any  war- 
ant — not  mpau^maace  of  the  warrant.  That, 
herefore,  can  never  apply  to  a  case  where 
he  Justices  could  not  be  made  parties.  Bell 
f.  Oakley  (4). 

It  was  also  cibjected,  that  the  question 
)f  malice  was  not  left  to  the  jury ;  but,  per 

Parks,  J. — Malice  is  not  reqnired ;  all 
hat  is  necessary,  is,  that  the  jury  should  be 
(atisfied,  that  more  was  taken  than  was 
reasonable. 

Biggs  Andrews  also  moved  in  arrest  of 
udgment,  on  the  ground,  that  the  decla- 
ration stated  it  was  for  money  pretended  and 
tUeged  to  have  been  duly  rated  ;  as,  there- 
fore, by  that,  it  is  not  admitted  that  there 
was  any  rate  for  which  the  distress  could 
ssue,  the  action  should  have  been  in  tres- 
pass. 

Parks,  J. — Whatever  might  have  been 
the  case  upon  demurrer,  I  think  that  the 
whole  declaration  does  amount  to  a  com- 
plaint against  the  defendant  for  an  exces- 
live  distress,  and  that,  in  the  present  state 
)f  the  proceedings,  it  is  good. 

Taunton,  J. — I  am  of  the  same  opinion. 
Do  not  the  word*,  "and  they  thereby  took  a 
^ear,  unreasonable,  and  excessive  distress,'* 

(1)  Bull.  N.P.  «4;  a.  c.  «  BIm.  Il4«p.  1530. 
(<)  7  T«nD  ll«p.  S71. 
(3)  t  Bot.  &  Pull.  158. 
(4>  «  Msu.  6i  Selir.  «59. 


amount  to  an  allegation, 

to  have  been  made,  and  that  tkei 

that  was  excessive  ? 

Patteson,  J. — I  am  not  at  al 
this  dedaration  would  have  bed 
on  demurrer ;  but,  I  think,  aAn 
must  be  considered  to  amount 
plaint  of  an  excessive  distress, 

Rwk 


1S52.     > 
S"ov.  5.  3 


STORE  r.  BOLD. 


Practice. — Uniformity  of  Proi 
WilL  4.  c.  d9 — Continuance. 

The  statuU  2  WilL  4.  c.  S9.  a 
to  actions  commenced  after  thai 
into  operation ;  process,  therefore 
to  the  old  lam,  may  still  be  su 
the  pmrpose  of  continuing  a  am 
prerious  to  the  passing  of  that  m 

In  Easter  term,  in  the  preset 
plaintiff  had  sued  out  a  bill  of 
against  tlie  defendant,  and  the  [ 
continued  by  alias  and  pluries  d 
present  term,  fint  upon  taking 
bill  of  Middlesex  to  the  office  u 
by  the  proper  officer,  he  refusi 
thinking,  that  since  the  sutute 
c.  39,  no  such  process  was  issua 

S.  Hughes  now  moved  the  i 
tliey  might  direct  their  officer 
pluries  bill  of  Middlesex,  so  th 
ginal  process  might  be  continu* 
running  of  the  Statute  of  Lim 
bar  of  the  plaintiff's  demand, 
avoided.  He  contended,  that  f 
new  writ  in  conformity  with  tl 
Will.  4,  would  not  answer  the  ] 
the  original  bill  of  Middlesex  wi 
in  time  to  save  the  statute,  and  tl 
cess  would  be  no  continuance  of 
80  that,  unless  it  were  continued 
mode  as  before  the  passing  of  i 
plaintiff  would  be  barred  altog< 
action.  The  act  evidently  app 
the  commencement  of  actions 
passing  of  it. 

Parke,  J. — The  words  of  the 
that  the  process  in  all  such  a< 
menced  in  either  of  the   said  < 
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■eeording  to  the  form  therein  men- 
Phe  act  Applies  only  to  such  actions 
1  be  commenced  after  it  came  into 
ly  and  not  to  those  whidi  (as  the 
I  were  commenced  before, 
this  agreed  Taunton,  J.  and  Pat- 
■ 

!ouRT|  howcTer,  refused  to  make 
r  upon  the  officer ;  saying,  that  upon 
n  being  given  at  the  office  tiiat 
the  opinion  of  the  Court,  no  doubt 
if  Miadlesex  would  be  signed. 


>  DOE  d.  DALTON  AND  OTHERS  V, 
.    3  JONES  AND  HAEEIS. 

sni — Repair —  9Vaste. 

tming  a  dwelling-house  into  a  sliop 
amount  to  a  breach  of  covenant  to 

ras  an  action  of  ejectment,  for  the 
of  a  certain  dwelling-house,  on  a 
1  forfeiture  of  lease,  and  was  tried 
It  Assizes  for  the  county  of  Gla- 
before  Alderson,  J.,  when  the 
was  nonsuited,  with  leave  to  move 
e  nonsuit  aside,  and  enter  a  ver- 
:he  plaintiff. 

ase  contained  a  covenant  to  repair 
I  in  repair  the  premises,  together 
(uch  buildings,  improvements,  and 
I  whatever,  as  at  any  time  during 
term  should  be  erected,  set  up, 
e  thereon ;  general  proviso  for  re* 
ease  the  lessee  should  not  perform 
ants. 

month  of  January  last,  the  defen- 
e  some  alterations  in  this  d  welling- 
od  converted  the  front  parlours 
ibops,  and  threw  out  two  wide  shop 
For  this  purpose,  it  was  neces- 
qII  down  part  of  the  front  of  the 
•ne  door  inside  in  a  partition  was 
,  one  door  was  stopped  up,  and  a 
broken  open. 

mbe  now  moved  for  a  rule  to  shew 
T  the  nonsuit  should  not  be  set 
B  a  verdict  entered  for  the  plain- 
eoDtended,  that  what  was  done  in 
,  was  a  breach  of  the  covenant  to 
Due  if.  Vicary  v.  Jackson  (1). 

(1)  S  Starl.  N.P.  f9S. 


[Parke,  J. — The  covenant  to  repair 
contemplates  improvements.] 

fFhitcombe, — It  contemplates  additions 
to  the  house,  but  not  alterations  which 
altogether  change  the  character  of  it.  This 
amounts  to  waste,  and  the  commission  of 
waste  is  not  such  an  improvement  as  is 
contemplated.  By  the  covenant,  improve- 
ments must  be  taken  to  mean  such  as  are 
so,  according  to  the  subject-matter.  The 
subject-matter  was  a  house,  and  the  cove- 
nant must  be  taken  not  to  have  contem- 
plated the  changing  that  into  a  shop. 

Parke,  J. — Can  you  contend  that  the 
enlarging  windows  under  a  term  for  forty 
years,  is  a  breach  of  the  covenant  to  re- 
pair ?  Tf  enlarging  windows  is  not,  what 
has  the  defendant  done  in  this  case  to  make 
it  such  a  breach  ? 

Taunton,  J. — The  turning  a  dwelling- 
house  into  a  shop,  or  making  a  new  door, 
is  not  a  breach  of  the  covenant  to  repair. 
That  is  intended  to  supply  the  wear  and 
tear,  and  the  clause  of  re-entry  is  to  guard 
against  default  of  reparation. 

Pattbson,J. — I  am  quite  clear  that  this 
IS  an  ordinary  covenant  to  repair,  and  the 
clause  of  re-entry  for  non-repair  has  no- 
thing to  do  with  a  case  like  the  present. 

Rule  refused. 


1 852.     \ 
Nov.  7.  S 


BULWER  r.  HORNE  AND 
OTHERS. 


Payment  of  Money  into  court  on  Tender 
—Effect  of 

Assumpsit — Pleot  non-assumpsit^  excepi 
as  to  one  gmnea,  and  as  to  that  a  tender. 
Payment  of  one  guinea  into  courts  generally 
^-ffeld  an  admission  of  the  cause  ofaction^ 
declared  upon  specially. 

This  was  an  action  of  assumpsit  against 
the  proprietors  of  the  Gloucester  Mail,  for 
not  carrying  the  plaintiff  to  Cheltenham, 
after  booking  a  place ;  with  the  general 
indebitatus  counts.  Plea,  except  as  to  the 
sum  of  1/.  If.,  non-assumpsit,  and  as  to  that 
a  tender;  replication  thereto,  taking  issue, 
and  denying  the  tender.  An  order  for  the 
payment  into  court  of  the  sum  of  1/.  If. 
generally. 
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At  the  trial,  before  Parke,  J.,  at  the 
sittings  at  Westminster,  after  Hilary  term 
last,  this  order  for  payment  of  money  into 
court  was  put  in;  and  it  appeared  from  the 
evidence  of  one  of  the  witnesses,  that  the 
deposit  paid  for  booking  a  place  in  the 
mail,  at  the  Gloucester  Coffee-house,  for 
the  plaintiff,  was  received  conditionally,  if 
there  should  be  room  for  the  plaintiff  when 
the  mail  came  up  to  that  office;  the  mail, 
when  it  did  come  up,  was  full.  The  tender 
was  proved  :  but  the  learned  Judge,  think- 
ing that  the  effect  of  the  payment  of  money 
into  court  generally,  was  an  admission  of 
the  cause  of  action,  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  on  the  gene- 
ral issue,  and  for  the  defendant,  upon  the 
plea  of  tender,  which  was  accordingly 
done ;  the  defendants  having  leave  to  move 
to  enter  a  nonsuit.  In  a  former  term  a 
rule  had  been  obtained  for  this  purpose, 
against  which — 

F.  Pollock  now  shewed  cause,  contending, 
that  the  effect  of  paying  modey  iDCo'cout-t, 
on  the  whole  declaration,  was  such  as.  had 
been  held  by  the  learned  Judge,  at  the  trial; 
and  the  verdict  for  the  plaintiff  must  stahd. 
(He  was  stopped  by  the  Court.) 

Sir  /.  Scarlett  and  Curwood,  contrd,  ad- 
mitted, that  payment  of  money  into  court 
was  an  admission  of  the  cause  of  action,  as 
described  in  the  declaration.  That  rule,  in- 
deed, was  once  so  severe,  that  the  plaintiff 
could  not  be  nonsuit  afterwards ;  the  case, 
however,  is  altered  by  late  cases.  The  ge- 
neral rule  does  not  apply  to  the  present  case; 
it  is  the  first  case  of  the  precise  kind. 
The  payment  of  money  into  court  admits 
that  something  is  due,  and,  as  to  the  whole, 
admits  a  right  of  action  ;  that  is  the  legiti- 
mate consequence,  where  the  party  pays 
money  into  court  with  his  eyes  open.  In  the 
present  case,  there  is  a  plea  of  tender  :  that 
would  not  be  good  unless  the  money  tendered 
were  paid  into  court,  and  the  party  must 
shew,  that  he  has  brought  the  money  into 
court,  in  order  to  pay  it.  The  tender  and  pay- 
ment of  money  into  court,  therefore,  is  one 
and  the  same  transaction,  and  the  one  guinea 
paid  in  under  the  order  for  that  purpose, 
id  consistent  with  the  whole  record.  The 
general  rule,  if  effect  be  given  to  it,  in  the 
present  instance,  would  be  in  contradiction 
to  the  record.  When  the  record  speaks 
;)Jain  language,  which  cannot  be  misunder- 


stood, the  Court  will  be  slow  to  apply 
a  general  rule,  which  will  work  mani- 
fest injustice.  Here,  unless  the  plaintiff 
can  shew  that  two  guineas  were  paid  into 
court,  the  payment  of  the  one  guinea  mukt 
be  taken  to  be  consistent  with  thie  plea  of 
tender  upon  the  record,  that  is,  it  is' tender- 
ed a  second  time ;  if  an  admission  of  the 
contract,  it  is  an  admission  by  mistake,  and 
may  be  rebutted  by  other  evidence. 

Pabkb,  J. — I  certainly  never  heard  that 
effect  given  to  a  rule  of  evidence.  I  yield 
with  very  great  reluctance  to  this  objection, 
and  had  much  rather  have  had  it  in  my 
power  to  overrule  it ;  but  we  must  decide 
according  to  the  known  rule  of  law.  In 
conformity  with  what  the  Courts  have  always 
held  upon  these  occasions,  I  am  of  opinion, 
that  the  payment  of  money  into  court  by 
the  plaintiff  in  this  cause  was  an  admission 
of  the  cause  of  action  stated  in  the  first 
count. 

Taumton,  J.,  and  Patteson,  J.,  were  of 
the  same  opinion. 

Rule  refused. 


1832.      >  . 

N^..     a       /  I>OE  a.  THOMPSOn  V.  LEDIAKD. 
OV.  II.      i 

Highway  Act — Mortgage  of  Tolls, 

The  trustees  under  two  several  turnpike  ^ 
actSf  relating  to  the  same  roads,  after  the 
passing  of  the  last  act,  demised  to  one  of 
several  mortgagees,  such  proportion  of 
tolls  arising  from  the  road,  and  the  to/'^-^J 
houses  and  toll-gates  erected  for  collectu 
the  same,  as  the  sum  advanced  by  Atm 
to  the  whole  sum  raised  on  the  credit  of 
tolls*  '  By  the  last  of  tftese  acts,  the 
gagees  under  the  first  are  entitled  to  priorin^-^ 
of  charge  and  payment,  before  those  who  oo^s^ 
vanced  sums  for  the  jmrpose  of  completing  "^^m 
new  branch  of  road  under  the  new  act ; — HeL\'9^\ 
that  such  mortgagee  under  the  second  «<»  ^» 
might  mainUun  ejectment  for  tlie  toll-kmu^; 
and  toll-gates,  notwithstanding  that  ci 
(Parke,  J.  dubitante);  and  that  hewoM 
a  trustee  in  possession,  for  the  benefit  ofi 
prior  mortgagees,  until  they  were  paid 


This  was  an  action  of  ejectment  for  cer^  <s«7 
toll-houses  and  toll-gates,  in  the  parisli^    ^/* 
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Cbelteniiam  and  Staverion,  in  the  county 
of  Gloucester.  The  declaration  contained 
one  count,  on  a  demise  by  Mr.  Pearson 
Thompson,  on  the  2nd  of  November  iMSl. 
The  defendant  pleaded  the  general  issue. 

At  the  trialy  before  Littledale  J.,  at  the 
Spring  Assises  for  the  county  of  Gloucester, 
1832,  the  jury,  under  the  direction  of  the 
lesroed  Judge,  found  a  verdict  for  the 
pbiotiff,  with  liberty  for  the  defendant  to 
move  to  enter  a  nonsuit.  Such  motion  was 
accordingly  made  in  Easter  term,  1832;  and 
tbe  Court  on  that  occasion  directed  the 
facts  of  the  case  to  be  stated  specially  for 
tbeir  opinion. 

Id  the  years  1825  and  1828,  respectively, 
two  acts  of  parliament,  of  the  Gth  and  9th 
Geo.  4,  were  passed,  relating  to  certain 
rosds  in  the  neighbourhood  of  Cheltenham. 
Much  opposition  having  been  made  to  the 
pasting  of  the  last-mentioned  act,  parti- 
cularly by  the  creditors  of  the  former  trust, 
a  certain  deed  was,  on  the  11th  of  March 
U28,  and  before  the  passing  of  the  last- 
mestioned  act,  executed,  between  the  lessor 
of  the  plaintiff  on  the  one  part,  and  the 
clerk  to  tbe  trustees  of  the  roads  in  ques- 
^  on  the  other  part — (which  it  is  unne- 
c^ttsry  to  set  out). 

By  deed,  the  12th  of  October  1829,  the 

inntees  mortgaged   to  the  lessor    of  the 

P^utiffSf  such  proportion  of  the  tolls  aris- 

^  and  to  arise  on  the  said  turnpike  road, 

^  the  road  by  the  above  acts  authorized 

.^  be   made,  and  the  toll-gates  and  toll- 

^^Hisea  erected  for  collecting  the  same,  as 

,^  mum  (of  1 000/.)  borrowed,  should  bear 

^  die  whole  sum  then,  or  thereafter  to  be- 

^^e,  due*     This  is  according  to  the  form 

^escribed   by  tbe  General  Turnpike  Act. 

*y  the   9   Geo.  4.  s.  11,  the  mortgagees 

tider  the  first  act,  are  entitled  to  priority 

r  charge  and  payment,  before  those  who 

%ve   advanced  sums  for  the  pur|)ose   of 

^mpleting  the  new  branch  of  road  under 

^e  last  act.    By  the  10th  sect,  of  9  Geo.  4, 

be   tolls  to  be  received  by  virtue  of  that 

cfy  shall  be  applicable  to  the   payment  of 

be   creditors  who  advanced  monies  under 

ilie  former  act.    By  the  Srd  Geo,  4.  c.  126. 

s.  49,  U  is  enacted,  that  if  any  mortgagee 

oC  tolls  sliall  seek  to  obtain  possession  of 

uA^-gates,  in  order  to  pay  sums  due  to  him, 

VksViaU  be  competent  for  him,  as  lessor  of 

(be  plaintiffi  and  upon  his  demise  only,  to 


obtain  such  possession ;  but  such  person 
shall  apply  the  tolls  to  the  use  of  all  the 
mortgagees  of  the  said  premises,  parijMSSu^ 
and  in  proportion  to  the  several  sums  due 
to  them  as  such  mortgagees. 

The  form  of  the  mortgage  is  prescribed 
by  the  81st  section  of  that  act,  and  is 
adopted  in  the  present  case. 

Shortly  after  the  passing  of  the  last- men- 
tioned act,  the  branch  road  therein  men- 
tioned was  made,  and  the  toll- house  and 
toll-gate  therein  also  mentioned,  were  erect- 
ed ;  and  afterwards,  that  is  to  say,  on  the 
12th  of  October  1829,  the  trustees  under 
the  two  acts  granted  to  the  lessor  of  the 
plaintiff  twenty-seven  mortga<^es,  for  the 
sum  of  100/.  each,  to  secure  the  sum  of 
2,700/.,  previously  advanced  and  lent  by 
him  to  such  trustees,  for  the  purpose  of 
making  and  completing  the  new  branch 
road  authorised  to  he  made  by  the  act 
9  Geo.  4 ;  these  grants  were  each  of  them 
duly  sealed  and  delivered  by  five  of  the 
trustees,  and  were  in  the  form  above  men- 
tioned. No  interest  or  principal  has  been 
paid  to  the  lessor  of  the  plaintiff. 

At  the  time  of  making  the  several  mort- 
gages to  the  lessor  of  the  plaintiff,  there 
was  and  still  is  due  and  owing  to  certain 
mortgagees,  entitled  to  the  preference  given 
by  the  act  of  9  Geo.  4,  the  sum  of  17,000/., 
secured  to  them  by  mortgages  (in  the  form 
prescribed  by  the  General  Turnpike  Act  of 
3  Geo.  4.  c.  12G.  s.  81,)  of  such  proportion 
of  the  toll,  toll-houses,  and  toll-gates,  as 
the  sums  respectively  advanced  by  them, 
did  or  should  bear  to  the  whole  amount 
then  due,  or  thereafter  to  become  due,  and 
owing  on  the  credit  of  the  said  tolls.  The 
defendant,  before  and  at  the  date  of  the 
demise,  was  and  still  is  in  possession  of  the 
toll-gates  and  toll-houses  mentioned  in  the 
declaration. 

The  yearly  income  arising  from  the  tolls 
is  not  sufficient,  nor  has  it  at  any  time  been 
suflficient,  to  pay  the  lessor  of  the  plaintiff 
any  portion  of  the  principal  or  interest  due 
to  him,  after  payment  of  the  sums  necessarily 
expended  on  the  repairs  of  the  roads,  and 
the  interest  due  to  prior  creditors  under  the 
former  acts. 

MauU,  for  the  lessor  of  the  plaintiff. — 
The  mortgage  in  the  present  instance,  by 
the  trustees  of  the  turnpike  road,  is  accord- 
ing to  the  form  prescribed  by  the  act,  and 
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is  a  conveyance,  under  the  sanction  of  that 
act,  of  a  certain  proportion  of  the  tolls  and 
gates ;  and  the  effect  of  the  49th  section  is 
to  make  it  a  conveyance  of  the  legal  estate. 
It  is  immaterial  what  Mr.  Thompson's 
duties  may  be,  with  respect  to  the  appli- 
cation of  the  tolls  which  he  may  receive, 
when  he  shall  have  recovered  in  eject- 
ment ;  that  is  a  matter  of  account  be- 
tween him  and  the  other  mortgagees  ;  and  it 
may  as  well  be  said,  that  a  trustee  in  whom 
the  legal  estate  is  vested  to  apply  the  pro- 
fits otherwise  than  for  his  own  use,  cannot 
bring  ejectment.  That  such  an  action  may 
be  maintained,  cannot  be  disputed.  The 
case,  however,  of  Doe  dem.  Banks  v.  Booth 
(1),  is  in  point;  Lord  Eldon  there  points 
out  the  distinction  between  those  cases  in 
which  the  tolls,  only,  are  mortgaf^ed,  and 
those  in  which  the  toll-gates  are  likewise. 
The  word  charge^  in  the  act,  will  be  relied 
upon  on  the  other  side.  But  that  word 
will  be  satisfied  by  saying  that  the  tolls 
shall  be  applied  in  the  first  instance  to  the 
payment  of  tlie  prior  mortgages,  before 
they  shall  be  applied  in  the  payment  of  the 
subsequent  mortgages.  It  is  impossible  to 
suppose,  tliat  the  act  authorizing  mortgages 
in  this  particular  form,  should  mean  to 
place  the  parties  in  the  situation  of  second 
mortgagees :  such  are  without  any  legal 
interest  or  title,  and  it  is  a  kind  of  security 
no  man  would  take,  if  he  could  get  any 
other.  But,  under  this  act,  the  first  mort- 
gagees are  mortgagees  of  a  certain  propor- 
tion only,  and  the  lessor  of  the  plaintiff  of 
the  remaining. 

W,  Alexander^  contr^,  contended  that  a 
nonsuit  should  be  entered.  What  would  be 
the  state  of  prior  mortgagees,  if  Mr.  Thomp- 
son could  recover  ?  The  act  vests  in  the 
mortgagees  such  proportion  of  the  tolls  as 
the  sum  advanced  doth  or  shall  bear  to  the 
whole  sum,  now  or  hereafter  to  become  due 
on  the  security  thereof.  The  first  person 
who  lent  his  money,  obtained  the  legal  es- 
tate in  the  whole  of  the  tolls,  subject  to 
redemption  on  payment  of  his  mortgage 
money  and  interest,  and  liable  to  have  a 
portion  of  this  legal  estate  abstracted  from 
him,  in  favour  of  a  subsequent  mortgagee 
of  the  same  tolls.  A  man  who  lends  his 
money  on  such  security  may  be  supposed 

(1)  f  Bon  &  Pull.  «19. 


to  calculate  the  sums  which  may  be  re- 
quired for  the  purposes  of  the  trust,  and 
that  his  security  will  be  in  due  proportion 
to  tolls  paid  on  the  sums  which  he  may 
consider  necessary  to  be  advanced.  But  if 
another  act  is  passed  for  new  purposes,  cre- 
ating expenses  which  were  unthought  of, 
and  never  calculated  upon  by  him,  his  calcu- 
lation becomes  valueless.  To  obviate  that, 
the  words  in  the  1  Otli  and  1 1  th  sections  of 
the  9th  Geo.  4.  were  introduced  ;  and  the 
word  '*  charge"  will  be  what  the  argument 
will  turn  on.  That  word  cannot  be  nullified. 
For  what  purpose  is  it  introduced,  except 
it  mean  the  security  which  the  prior  mort- 
gagees are  to  have,  in  addition  to  their  pri- 
ority of  payment  ?  What  is  that  security, 
except  the  legal  estate  in  the  tolls,  which 
enables  the  lessor  of  the  plaintiff  to  lay  any 
foundation  for  his  action  of  ejectment  ?  A 
priority  of  charge  is  as  important  to  a 
mortgagee  as  priority  of  payment.  The 
plaintiff  admits  priority  of  payment ;  he 
cannot  pay  himself  one  farthing,  until  all  the 
other  prior  mortgagees  are  satisfied  ;  does 
he  mean  to  distinguish  the  legal  estate  from 
equitable  interest  in  the  administration  of 
the  tolls  ?  Does  he  mean  to  say,  that  the 
equitable  interest  is  still  reserved  to  the 
prior  mortgagees,  and  tlie  legal  estate  is 
wholly  valueless  and  unimportant  7  Such  a 
position  would  destroy  all  tlte  advantage, 
which  a  legal,  has  over  an  equitable,  mort- 
gagee. The  real  nature  of  Mr.  Thomp- 
son's estate  is,  that  he  is  mortgagee  of 
the  equity  of  redemption ;  there  is  nothing 
more  in  him,  than  what  the  trustees  at  the 
time  had.  He  has  no  legal  estate,  but  is  a 
creditor  having  a  lien  upon  the  residue,  and 
is  subject  to  all  the  liabilities  to  which  that 
residue  is  subject,  and  the  interests  carved 
out  of  it.  This  mortgage  recites  the  act  of 
9  Geo.  4  ;  then  it  may  be  said  to  recite  the 
llih  clause  of  that  act;  and  it  is  as  strong 
as  if  it  had  been  stated  in  the  mortgage, 
that  it  was  subject  to  the  priority  of  charge 
and  payment  of  prior  mortgages.  Could  it 
in  that  case  be  said,  that  he  bad  a  right  to 
maintain  this  action  ?  The  fallacy  of  the 
argument  on  the  other  side  is,  in  supposing 
the  general  clause  in  the  General  Turnpike 
Act  to  relate  to  all  mortgages  whatever; 
it  relates  only  to  mortgages  contemplated 
in  that  act — to  such  mortgages  as  were  to 
be  til  fKifi  pa$su^    In  that  view  of  the  argu* 
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oeDty  the  case  of  Dee  v.  Booth  applies. 
Wbeo  a  new  act  of  parliament,  with  equal 
power  to  the  former,  makes  a  new  distri- 
bttiioo  of  the  general  rights  of  the  mort- 
gigees,  the  old  act  must  be  considered  as 
limited  by  the  new.  The  form  of  demise 
will  only  operate  to  efiectuate  the  act. 

Maule,  in  reply,  with  respect  to  the  word 
"charge,"  had  no  desire  that  it  should  be 
struck  out,  any  more  than  "payment."  Those 
words  are  binding  on  the  person  in  the  pos- 
Kiiion  of  the  tolls,  and  he  is  bound  to  follow 
the  direction  of  the  act  in  paying  the  prin- 
dpil  and  interest  on  the  securities.     This 
act  not  only  introduces  a  new  class  of  cre- 
ditors, bat  a  new  fund  likewise ;  for,  the 
tolls  which  are  to  be  received  under  the 
oew  act  are  to  be  applied,  as  well  as  those 
under  the  old,  to  the  payment  of  persona 
holding  securities  under  the  latter.     The 
authority  to  grant  this  mortgage  is  not  de- 
nied ;  neither  is  it  denied  that  this  is  made 
in  apt  words,  so  as  to  convey  the  interest 
which  it  is  intended  to  convey.     If  that  be 
so^  the  words  of  the  mortgage  are  decisive ; 
and  although  the  mortgagee  may  have  no 
interest  benefidal  to  himself,  still  he  has 
the  legal  estate,  and  is  entitled  to  recover. 

DsNXAH,  C.  J. — ^This   is  an  action  of 
ejectment,  to  recover  certain  toll-houses  and 
toU-gatea  in  the  parish  of  Cheltenham  ;  and 
the  queation  is,  whether  the   legal  estate 
therein  ia  in  the  lessor  of  the  plaintiff.     It 
appears  to  me  very  clearly,  that  it  is ;  his 
interest  mm  created,  by  virtue  of  the  General 
Turnpike  Act,  by  a  mortgage,  (the  form  of 
which  ia  given  by  the  81st  section  of  that 
act) :  that  appears  to  me,  with  the  authority 
of  an  act  of  parliament,  to  convey  to  him  a 
proportion  of  the  tolls,  and  the  toll-gates 
and  toll-houses  on  that  road.     Then,  it  is 
said,  that  the  act  0  Geo.  4.  makes  the  mort- 
gage which  he  has,  subject  to  the  previous 
eiaims  of  those  who  have  advanced  money 
before;  after  reading  the  11th  section  of 
9  Geo.  4,  it  is  quite  clear,  although  he  be- 
comes  n  mortgagee  to  the  extent  of  the 
proportion  of  the  money  which  he  advances, 
yet  he  takes  his  estate  subject  to  the  pre- 
ference and  priority  of  charge  and  payment 
of  money,  which  has  been  advanced  by  per- 
sons on  the  credit  of  the  tolls  granted  by 
the  fimner  act;  but.  I  do  not  apprehend 
that  that  at  all  diveats  him  of  tlie  legal 


estate.  If  the  legislature  meant,  by  this 
clause,  to  give  the  advantage  to  the  prior, 
in  preference  to  the  subsequent,  mortgagees, 
it  appears  to  me  that  they  have  not  done 
so ;  they  have  merely  given  a  priority  of 
charge  and  payment,  which  may  well  be, 
although  the  legal  estate  is  vested  in  the 
mortgsgee,  under  the  last  act.  He  would 
be  a  trustee,  liable  to  be  called  to  account  by 
all  tliose  who  had  advanced  money  before 
him.  The  Common  Pleas  took  the  same 
view  of  the  right  granted  by  a  mortgage, 
similar  to  the  present.  Whatever  liability 
the  lessor  of  the  plaintiff  may  be  subject  to, 
and  whatever  inconvenience  partiea  may 
be  put  to,  in  being  obliged  to  resort  to  a 
court  of  equity,  in  order  to  call  him  to  ac- 
count, I  think  that  the  legal  estate  is  in 
him,  and  that  he  is,  therefore,  entitled  to 
recover. 

Parke,  J. — At  the  time  the  act  of  i) 
Geo.  4.  passed,  under  which  the  lessor  of 
the  plaintiff  has  the  mortgage  of  toll- houses, 
&c.,  the  situation  of  the  tolls  was  this : 
17,000/.  had  been  advanced  by  different  per- 
sons on  mortgage ;  those  persons,  therefore, 
were  entitled  to  the  legal  estate  in  tolls  and 
toll-houses,  liable  to  be  divested  by  the  ad- 
vance of  monies,  for  the  purposes  of  the 
first  act  of  parliament.  The  question  then 
arises  on  the  1 1  th  sect,  of  9  Geo.  4 — what 
interest  did  Mr.  Thompson,  who  advanced 
money  for  the  purpose  of  the  new  act,  take 
by  virtue  of  the  10th  and  11th  sections 
taken  together  ?  I  must  own,  I  have  con- 
siderable doubt,  as  to  his  right  to  recover ; 
but,  it  being  the  opinion  of  the  rest  of  the 
Court  that  he  can,  that  doubt  will  not  pre- 
vail :  the  whole  question  turns  upon  the 
meaning  of  the  words, "  priority  of  diarge  and 
payment;"  if  priority  of  charge  mean,  that 
the  interest  of  all  the  persons  who  had  lent 
money  under  the  former  act,  should  remain 
as  before,  and  that  they  should  be  in  the 
situation  of  prior  mortgagees,  of  course  Mr. 
T.  would  have  no  right  to  recover.  I  think 
it  not  improbable,  that  that  was  the  mean- 
ing of  the  framer  of  the  clause :  he  intended 
that  their  rights  should  not  be  affected ;  un- 
questionably, their  rights  are  to  a  certain 
degree  affected  by  giving  Mr.  T.  a  legal 
interest  in  the  tolls,  inasmuch  as  a  trustee 
is  thrust  upon  them. 

Taunton,  J. — I  entirely  concur  with  the 
view  of  this  case  which  has  been  taken  by 


COURT  OF  KING'S  BENCH : 


rd  Chief  Justice.     It  appears  to  me 
<n  the  passing  of  the  9  Geo.  4,  the 
>ayable  by  the  6  Geo.  4.  and  the  tolls 
>le  by  that  act,  were  all  blended  and 
didated  into  one  common  fund;  because 
10th  section  of  9  Geo.  4.  contains  an 
ress  enactment,  that  tlie  tolls  to  be  re* 
'ed  by  virtue  of  that  act,  shall  be  appli- 
Ic  to  the  payment  of  the  creditors  who 
danced  monies  under  the  former  act ;  there- 
re,  the  creditors  under  the  former  act  derive 
benefit  from  this.     Looking  at  the  Ian* 
uage  used  by  Lord  Eldon,  in  giving  judg- 
nent  in  the  case  of  Doe  d.  Banks  v.  Booth, 
ind  comparing  the  circumstances  of  that 
with  those  of  the  present  case,  that  case 
furnishes  a  clear  rule  for  the  judgment 
in  the  present ;   and  I  cannot  distinguish 
the  two.     The  case  of  Doe  d.  Ban  it  v. 
Booth    was    decided,   notwithstanding   the 
provision  contained  in  the  act,  that  a  cre- 
ditor should  have  the  preference  in  respect 
of  priority  of  any  money  advanced.     That 
constitutes,  as  far  as  I  understand,  the  prin- 
cipal objection  in  this  case. 

Patteson,  J. — I  am  entirely  of  the  same 
opinion.  The  question  is,  whetlier  the 
lessor  of  the  plaintiff,  under  the  mortgage 
deed,  took  any  legal  estate ;  that  depends 
upon  the  construction  of  the  1 1  th  section  of 
9  Geo.  4,  in  connexion  with  the  previous  act. 
It  appears  to  me,  that,  at  the  time  of  pass- 
ing the  9  Geo.  4,  the  whole  legal  estate 
was  clearly  outstanding  in  the  former  mort- 
gagees; and  although  each  of  those  mort- 
gagees took  only  his  proportion,  according 
to  the  sum  which  he  had  advanced,  yet  the 
whole  money  covered  the  whole  legal  estate; 
and  the  trustees  at  that  time  had  no  legal 
estate  in  them,  which  they  could  convey. 
But  the  form  of  the  mortgage  shews,  that 
each  person  took  only  such  proportion  of 
the  legal  estate  as  bore  a  proportion  to  the 
sums  he  lent,  as  compared  with  those  lent 
by  others  ;  and  that  let  in  any  other  person 
to  have  the  legal  estate,  who  should  make 
a  further  advance.  If  the  money  had  been 
advanced  on  the  security  of  the  former 
tolls,  and  the  9  Geo.  4.  had  never  passed,  the 
lessor  would  have  been  let  in  to  such  por- 
tion of  the  legal  estate.  This  brings  it, 
then,  to  the  simple  question,  what  is  the 
meaning  of  the  word  "charge,"  in  the  II  th 
sect,  of  9  Geo.  4  ?  and  it  seems  to  me,  that 
the  words  "  priority  of  charge  and  payment," 


only  apply  to  the  application  of  the  tolls, 
not  to  any  legal  estate  passing.  The  les^nr 
of  the  plaintiff,  therefore,  will  take  his 
proportion  of  the  legal  estate ;  although, 
when  he  has  it,  he  cannot  apply  the  money 
to  his  own  benefit,  until  the  prior  mort- 
gagees are  paid. 

Potlea  to  the  piamifffi 


18S2 
Nov 


32.     > 
.  18.  > 


FRIEDLANDEE  0.  THE  LOHDON 
ASSURANCE  COMPANY. 


Practice.^-'Evidence —  fVUness* 

A  party  cannot  call  evidence  io  discredil 

his  own  ftitnexs ;   therefore  he  cannot  eontrO' 

diet  him  as  to  a  collateral  fa* '.     He  maf, 

however,  call  a  witness  to  contradict  him  m 

fact  material  to  the  issue  in  the  cause. 


This  was  an  action  upon  a  policy  of  i 
surance  against  fire,  tried  before  the  lat^j 
Lord  Tenterden,  C.J.,  at  the  London  Sir^ 
tings  after  Michaelmas  term,   1881. 
prove  that  the  goods  (the  value  of  which  tYW 
plaintiff  claimed  in  this  action)  were  In  tW. 
plaintiff's  house  at  the  time  when  the  fi  ~ 
tiappcned,  witnesses  were  called,  and  an  i 
voice  and  letters  were  put  in,  purport! 
to  be  the  original  invoice  of  a  quantity 
goods  sold  to  the  plaintiff,  and  the  let 
relating  thereto   from    the   seller, 
witness  (the  supposed  seller)however,  upj  v^ 
cross-examination,  stated,  that  the  invert  -^ 
was  written  by  him  some  time  after 
time  at   which  it  bore  date,  and  since        f 
fire,  and  in  London,  instead  of  at  E«E^  J 
burgh,  where  it  purported  to  bear  ds.  JF 
and  that  it  was  copied  by  Nathan  and 
plaintiff's  son.     It  was  then  prop08< 
the  then  Attorney  General,  who  was 
sel  for  the  plaintiff,  to  call  back  NatV  - 
and  Friedlander  the  younger,  to  contra^^ 
the  witness  in  the  evidence  that  he 
given;  as  also  to  call  Barnett  Levi  to 
that  the  goods  were  on  the  premises, 
to  prove  the  bargain  and  purchase  of  t  ' 
by  the  plaintiff.     This  was  objected  tai 
Sir  J.  Scarlett,  for  the  defendant ;  ant? 
Lordship  thinking  the  objection  valid,  s 
evidence  was  rejected ;  a  verdict  was  th 
upon  found  for  the  defendants. 

The  Attorney  General,  in  Hilary  t 
had  obtained  a  rule  calling  on  the  d 
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dntitoibeir  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had. 

Sir  J.Scarleti,  Campbell f  and  Kelly,  now 
sbeved  ciose,  contending,  that  these  wit- 
oessei  were  properly  rejected.  They  took 
the  nile  to  he  this,  that  if  a  party  call  a 
witoeu  to  prove  his  case,  and  that  witness 
^1  to  do  so,  he  will  not   be  precluded 
from  calling  another  witness  for  that  pur- 
pose,—and  cited  Ener  v.  Ambrose  ( 1 ) ;  for 
instance,  if  in  the  present  case  the  witness 
iiad  been  called  to  prove  that  all  the  goods 
«ere  sold  by  him  to  the  plaintiff,  and  he 
bad  said  the  contrary,   another   witness 
xoigbt  have  been  called  to  prove  the  fact ; 
Irat  the  fact  of  the  invoice  being  fabricated, 
wu  merely  and  purely  a  collateral  ques- 
tion, and  not  ftMterial  with  respect  to  the 
tisue  in  the  cause.     The  case  of  Bradley 
i»Rieanio{2\  which  was  cited  on  the  mo- 
tion for  a  new  trial,  is  distinguishable.     It 
vai  an  action  against  the  sheriff  for  a  false 
return  of  nulla  bona ;  and  the  witness  for 
tbeplaintiiF,  on  cross-examination,  proved 
tbtt  there  were  no  goods;  upon  which, 
Ur.  Justice  Parke  nonsuited  the  plaintiff, 
refnsing  to  permit  him  to  call  other  wit- 
ntnes  to  that  fact.    The«Court  afterwards 
Kt  that  nonsuit  aside :  but  in  that  case, 
vhether  there  were  any  goods  or  not,  was 
tbe  issue  in  the  cause,  and  went  to  the  gist 
of  die  action, 
/fo/land  Fallen,  contra,admitted  the  prin- 
ciple, thata  party  could  not  givegcneralevi- 
deooe  to  blast  the  character  of,  and  discre- 
dh, his  own  witness;  but  from  the  authority 
of  die  cases,  it  is  clear  that  another  witness 
■ijr  be  called  to  contradict  him,  to  shew 
|ht  be  it  mistaken — not  to  contradict  him 
Q  a  collateral  fact,  because  that  would  fall 
^diin  the  first  principle,  as  it  would  go  to 
^licredit  him  ;  but  in  a  fact  which  is  ma- 
^fntl  to  the  issue.     Now,  in  the  present 
^9  witnesses  were  called  to  prove  that 
^  goods  were  upon  the  plaintiflTs  pre- 
mises at  the  time  of  the  fire,  an  invoice 
^  letter  were  put  in,  and  they  were  niate- 
'^  to  shew   that   the  goods  were  bond 
Ae  sold  to  the  plaintiff*.     Is  not  that  a 
^ter  pertinent  to  the  issue  ?  The  witness 
^  then  called  to  authenticate  the  invoice 

-  f  1)  5  D.  ft  R.  tfS9 ;  I.  c.  3  B.  &  C.  746 :  3 
I'^Joiim.K^lld. 
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and  letter,  but  takes  upon  himself  to  say, 
that  the  invoice  was  fraudulent.  It  is  im- 
material whether  the  fraud  was  practised 
by  the  plaintiff,  by  his  son,  or  by  the  shop- 
man ;  if  fabricated  at  all,  the  issue  must 
be  found  against  the  plaintiff;  so  that  it 
became  a  material  point  in  issue,  whether 
it  was  fraudulent  or  not.  The  witness, 
therefore,  who  was  called  to  contradict  the 
former  witness,  was  not  called  to  discredit 
him,  but  to  contradict  him  in  a  material 
issue  :  in  fact,  upon  the  only  issue  in  the 
cause  ;  for  if  the  goods  were  not  bon&  fide 
the  goods  of  the  plaintiff,  he  was  not  entitled 
to  recover  at  all. 

Per  Curiam » — There  is  no  doubt  of  the 
general  rule  of  law,  that  a  party  may  con- 
tradict his  own  witness  in  a  particular  fact, 
material  to  the  issue  in  the  cause,  but 
that  he  cannot  as  to  a  collateral  fact,  as 
that  would  go  to  discredit  the  witness,  and 
tend  to  let  in  many  issues.  Are  then  these 
collateral  facts  ?  Whether  the  invoice  was 
fabricated  or  not,  was  not  in  itself  material 
to  the  issue ;  but  when  connected  with  the 
letter,  it  became  an  important  question,  in 
order  to  establish  a  bondjide  sale  of  goods 
contained  in  it.  On  this  ground  they  were 
of  opinion,  that  the  rejection  of  the  witness 
was  improper;  and  therefore, 

Rule  absolute. 

(Denman,  C.J.,  having  been  counsel  in 
the  cause,  absented  himself  whilst  these 
arguments  were  heard.) 


1832.     \    TODD  r.  THB  waterman's 

Nov.  13.    3  COMPANY. 

Freedom — Service — Apprenticeship. 

By  the  2Sth  section  of  the  statuU  7  ^  S 
Geo,  4.  c.  75,  no  person  shall  be  admitted  a 
freeman  of  the  Waterman's  Company  unless 
he  shall  haoe  served  and  worked  on  the  river 
Thames,  as  an  apprentice  of  some  freeman, 
for  the  full  space  if  seven  years.  77«e  plaintiff 
was  afiprenticed  to  his  father* s  foreman,  and 
there  was  contradictory  evidence  as  to  his 
being  seen  rowing  on  the  river  during  the 
lime  of  his  apprenticeship,  and  of  his  capa* 
bility  to  manage  a  craft.  It  was  proved^ 
howeoer^  that^  during  all  the  time,  he  superin" 
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UtuUd  ids  faUte/M  hmamett  '.—Held,  thai, 
motmiiksUtitdmgt  U  was  rigkily  UJt  to  the 
jrnnf  to  Majft  ttkeiher  ke  had  actually  amd 
komd  fde  nerzed  under  kis  apprenikeskip; 
the  fact  of  kis  smpenrntemdimg  kis  Jatker^s 
htuimess  was  not  so  totally  imcomsutemi  with 
kis  sertice  as  am  apprentice f  but  tkat  it  was 
a  questum  for  the  jury  to  delerwnme  whether 
ke  was  acting  as  clerk  to  kis  fatker  during 
the  seten  years,  or  as  an  apprentice  to  ike 
party  to  whom  he  was  hound— -which  the  oe* 
casional,  and  which  the  principal,  employ^ 
ment. 

This  was  an  action  for  a  false  return  to 
a  mandamus  calling  on  the  defendants  to 
admit  the  plaintiff  to  the  freedom  of  the 
Waterman's  Company^  he  having  duly 
served  an  apprenticeship  of  seven  years, 
and  worked  on  the  river  Thames  agree- 
ably to  the  act  for  regulating  the  company. 

At  the  trial,  before  Parke,  J.,  at  the 
London  Sittings  after  Hilary  term,  1851, 
it  appeared  that  the  plaintiff,  whose  father 
and  uncle  carried  on  an  extensive  business, 
and  were  proprietors  of  a  wharf  on  the 
river  Thames,  and  of  several  barges,  was 
apprenticed  to  a  person  of  the  name  of 
Coleman,  who  was  his  father's  foreman. 
Evidence  was  also  given  of  his  having 
been  seen  on  the  river  during  the  term 
rowing,  and  of  the  plaintiff's  capability  to 
manage  a  craft.  On  the  part  of  the  de- 
fendants, it  was  also  proved  that  the  plaintiff 
acted  as  clerk  in,  and  was  constantly  em- 
ployed in  superintending,  his  father's  and 
uncle's  business;  of  his  being  at  the  office 
at  nine  o'clock  to  open  letters,  and  of  his 
sitting  at  the  desk  attending  to  the  business 
of  the  office ;  and  several  witnesses  gave 
negative  evidence  of  the  plaintiff  having 
been  seen  rowing,  and  of  his  capacity  to 
manage  a  craft.  It  was  left  to  the  jury 
to  say  upon  this  evidence,  whether  the 
plaintiff  had  actually  and  bond  fide  served 
under  his  apprenticeship — whether  he  was 
acting  during  the  seven  years  as  clerk  to 
his  father  and  uncle,  or  as  an  apprentice  to 
Coleman — which  the  principal,  which  the 
occasional,  employment. 

A  verdict  was  found  for  the  plaintiff. 

A  rule  had  been  obtained  in  a  former 
term,  calling  on  the  plaintiff  to  shew 
cause,  why  the  verdict  should  not  be  set 
aiide,  and  a  new  trial  had. 


Sir  J.  Scarlett  (with  whom  was  Caw^ 
bell  and  Hoggins)  was  to  have  ahe^ 
cause,  but  was  stopped  by  the  Court,  v^> 
called  on — 

Follett,  in  support  of  the  rule,  who  s^ 
that  he  had  nothing  to  object  to  the  roai^: 
in  which  the  learned  Judge  had  left  the  ^:2 
to  the  jury,   but  the  jury  had  evide^^ 
found  their   verdict  upon  a  vrrong  i^^ 
They  had  thought  the  inquiry  was,  wh^  ^ 
the  plaintiff  had  by  service  under  an 
prenticeship   acquired   sufficient   skill 
manage  a  craft  upon  the  Thames,  and 
found  their  verdict  on  their  being  satisr- 
in  the  affirmative  of  that  proposition.   H 
the  plaintiff  had  not  shewn  himself  enti^v 
to  his   freedom,  within  the   terms  of 
act  of  parliament  7   &  8  Geo.  4.  c. 
s.  28.     By  that  section  no  person  is  to    ^ 
admitted,  unless  he  shall  have  rowed  i^^ 
worked  on  the  river  Thames  as  the  ^^ 
prentice  of  some  freeman,    for   the  f^ 
space  of  seven  years :  it  never  was  in  tM 
contemplation  of  the  legislature,  or  of  th<^ 
who  founded  this  company,  that  a  persc^ 
like  the  present  plaintiff  should  be  a  frc^ 
man;    but  the  act   applies   merely    to^c 
working  man,  whose  whole  regular  em ' 
ployment  during  iiis  apprenticeship  woikJ 
be  on  the  water.     The  plaintiff  was  rv 
employed  exclusively  on  the  water  ;    a^ 
the  question  is,  not  whether  he  was  e^^' 
working  on  the  water,  but  whether  he 
constantly  so  engaged. 

[Parke,  J. — It  was  a  question  for 
jury,  whether  that  was  his  occasional,  or 
principal,  employment.] 

There  was  evidence  of  his  being 
stantly  employed  in  superintending 
father's  and  uncle's  business,  of  his 
at  the  office  at  nine  o'clock  to  o^ 
letters,  of  his  sitting  at  the  desk  atten 
to  the  business  of  the  office ;  and  no  ^ 
dence  whatever  was  given  in  contract 
tion  of  that :  that  is  inconsistent  with  -s 
being  bond  fide  rowing  and  working  on  ^ 
river.  The  King  v.  the  Scrivener's  Comp^^ 
(1)  was  cited. 

Parke,  J. — There  appears  to  roe-^ 
fault  to  be  found  with  the  direction  to 
jury.   I  particularly  told  the  jury  what 


(1)  10  Uam.  &  Cren.  510;  t.  e.  8  Law  J 
K.B.  199. 
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ns  ;  and,  I  told  them  they  were  to 
;r  whether  the  plaintiff  had  substan- 
enred  as  an  apprentice  for  the  term 
sn  years.  If  he  was  employed  in 
her's  office,  and  worked  upon  the 
only  incidentally,  he  could  not  be 
as  an  apprentice.  That,  however, 
|ueation  for  the  jury ;  and  1  am  not 
*d  to  say  that  they  were  wrong  in 
as  they  have  done,  though  I  o^n  my 
nt  would  have  been  different. 
iTOH,  J. — There  was  a  great  body 
enee  on  both  sidesi,  and  it  was  a 
n  entirely  for  the  jury. 
'BSOff,  J.  concurred. 

Rule  discharged. 


-       } 

1^      >     GO08OM  C.  SANCTUARY. 

TKpl  Act^  6  Geo.  4.  c.  IG.  M.  81   4" 
Exeeui'wn    levied  —  Compulation   of 

Geo,  4.  c.  16.  «.  81,  all  executions^ 
xuted  or  levied  more  than  two  caleti" 
nihw  before  the  issuing  of  the  com" 
t  are  vaUd.  The  defendant  ( the  she-" 
xed  the  goods  of  W.  on  the  ISth  of 
,  in  execution^  upon  a  judgment  on 
Bfil  of  attorney  at  the  suit  of  the 
\  at  about  eleven  o*clock,  and  at 
le,  on  the  \9th  of  October ,  a  commis^ 

bankruptcy  issued  against  IV :  — 
at  ike  Court  would  take  notice  of  the 
of  a  dny^  in  putting  a  construction 
mi  part  of  the  clause;  and  that, 
tf  ii  mas  clear  that  more  than  two 
^  nnrnths  had  elapsed : — Held,  also, 

day  of  issuing  the  commission  was 
eluded  in  the  computation, 
e  108 (A  section  it  is  enacted,  that  no 

having  security  for  his  debt,  shall 
apofi  such  security^  more  than  a  ratC" 
ri  of  such  debt,  except  in  respect  of 
mlMNi  or  extent,  served  and  levied  by 
upon  any  part  of  the  property  of 
snkrupif  before  the  bankruptcy: — 
kai  ims  elasue  is  not  sufficiently  ex* 
0  deprive  a  creditor  of  the  protection 
f  the  Slst  section,  but  applies  only 
\  executions  as  are  levied  within  the 
fdhe  cf  usmng  the  commission ;  that 
leatipn  creditor^  therefore,  in  this  casCf 


was  entitled  to  recover  against  the  sheriff,  in 
an  action  for  a  false  return,  he  having 
handed  the  proceeds  of  the  sale  over  to  the 
assignees,  and  returned  nulla  bona  to  the 
sheriff's  fi.  fa. 

This  was  an  action  on  the  case  against 
the  defendant,  as  sheriff  of  Sussex,  for  a 
false  return  of  nulla  bona  to  a  writ  ofJL 
fa.,  issued  at  the  suit  of  the  plaintiff,  against 
I  he  goods  and  chattels  of  one  Alexander 
Weller.  The  defendant  pleaded  the  gene- 
mi  issue,  and,  issue  being  joined,  the  cause 
came  on  to  be  tried  at  the  Sittings  for  Mid- 
dlesex, af\er  Trinity  term,  1882,  before  the 
late  Lord  Tenterden,  C.  J.,  when  a  verdict 
was  found  for  the  plaintiff  for  170/.  10«., 
subject  to  the  opinion  of  the  Court  upon 
the  following 

CASE. 

On  the  12thof  August  1880,  a  judgment 
was  signed  on  a  warrant  of  attorney,  dated 
the  l4th  of  the  same  month,  by  the  above- 
named  plaintiff,  against  Alexander  Weller; 
and  on.  the  same  day  a  writ  of  Jl,fa.  was 
issued  thereupon,  directed  to  the  defendant, 
as  sheriff  of  Sussex,  indorsed  to  levy 
170/.  10#.,  besides  sheriff's  poundage^ 
Sec,  which  writ  was  delivered  to  the  she- 
riff to  be  executed.  The  defendant  issued 
his  warrant ;  in  pursuance  of  which,  the  she* 
riff's  officer,  shortly  before  eleven  o'clock, 
in  the  forenoon  of  the  1 8th  of  August,  en- 
tered the  premises  of  Weller  and  took  pos- 
session of  his  goods,  where  he  remained  ten 
or  twelve  days  holding  possession ;  after 
which  he  sold,  under  the  writ,  sufficient 
goods  to  raise  the  sum  of  170/.  lOi., 
poundage  and  expenses,  and  received  the 
amount. 

On  the  18th  of  October  1880,  be- 
tween twelve  and  one  o'clock,  a  commis- 
sion of  bankruptcy  issued  against  Weller^ 
under  which  he  was  duly  found  and  de- 
clared a  bankrupt,  on  an  act  of  bankruptcy 
committed  some  time  in  June  1880;  and, 
the  assignees  having  indemnified  the  sheriff, 
the  money  was  paid  over  to  them,  and  the 
sheriff  returned  to  the  writ  off  ,  fa,,  nulla 
bona. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
recover  :  if  so,  the  verdict  to  stand;  if  not, 
a  nonsuit  to  be  entered. 
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Hutchinson,  for  the  plaintiff. — ^I'he  ques- 
tion which  arises  on  the  present  case  is, 
whether,  under  the  SIst  sec.  of  6  Geo.  4. 
c.  16,  (which  makes  valid  all  executions 
bond  fide  executed  or  levied  more  than  two 
months  before  the  issuing  of  such  commis- 
sion) the  two  months  has  reference  to  the 
seizure,  or  to  the  actual  sale?  If  it  has 
reference  to  the  sale,  no  doubt,  the  execu- 
tion in  the  present  case  will  not  be  pro- 
tected ;  but  if  it  relates  to  the  time  at  which 
the  seizure  was  first  made  by  the  sheriff, 
and  that  being  at  eleven  o'clock  on  the  Idih 
of  August,  and  the  commission  not  being 
sued  out  until  twelve  o'clock  on  the  Idth 
of  October,  more  than  two  months  had 
elapsed,  and  the  execution  is  within  the  pro- 
tection of  the  81st  section,  and  the  plaintiff 
is  entitled  to  recover.  Immediately  upon  the 
seizure  by  the  sheriff,  the  property  in  the 
goods  is  divested  out  of  the  defendant,  and 
in  abeyance — Clerk  v.  Withers  {i)\  Stead 
v.  Qascoigneijt)  is  also  an  authority  to  shew, 
that,  by  the  seizure,  the  property  is  divested 
out  o^  the  defendant.  Then,  secondly,  had 
the  seizure  taken  place  more  than  two 
months  before  the  issuing  of  the  commis- 
sion? The  Court  will  notice  the  fraction  of 
a  day,  if  it  become  necessary — Sadler  v. 
Leigh  and  another  (3),  Thomas  v.  Desatiges 
(4).  It  is  clear  then,  from  eleven  o'clock  on 
the  Idth  of  August,  to  twelve  o'clock  on 
the  ISih  of  October,  is  more  than  two  ca- 
lendar months  ;  but,  independently  of  the 
hour  of  the  day,  there  are  authorities  to 
shew,  tliat  from  the  14th  of  August  to  the 
14th  of  October,  is  more  than  two  months. 
Whenever  computation  of  time  is  to  be  made 
from  an  act  done,  the  day  on  which  the  act  is 
done,  is  to  be  included — The  King  y^Adder* 
ley  (5),  Castle  and  another  v.  Burditl  and 
vthers{6),  Glassington  and  others  y.  Rawlins 
and  others  (7).  In  Cowie  v.  Harris  and  an* 
other  (8),  Lord  Tenterden  held,  that  a  con- 
tract made  on  the  14th  of  March,  the  com- 
»  mission  of  bankrupt  being  on  the  14th  of 
May,  was  protected  by  this  clause,  for  that 
both  days  could  not  be  reckoned  inclusively, 

(1)  1  Salk.  $tt  ;•.€.<  Lord  Raym.  107$. 
^S)  8  Taunt  597. 

(3)  4  Campb.  197. 

(4)  S  Barn.  &  Aid.  586. 

(5)  Doog.446. 

(6)  8  Term  Rep.  6iS. 
T)  3  East's  Rep.  407. 
B)  1  Moo.  &  Mai.  144. 
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SO  as  to  make  Marcli  14t1i  not  more  than 
two  calendar  months  before  May  14th. 
The  case  Ex  parte  Farquer  in  re  Starlae 
(9),  which  was  before  the  Vice  Chancellor, 
and  afterwards  before  the  Chancellor,  is  to 
the  same  effecr.  Thirdly,  it  may  be  said, 
that  the  present  plaintiff  is  within  the  108th 
section  of  the  act ;  but  it  has  been  decided, 
in  Wymer  v.  Kemble  and  another  (10),  that 
the  party  must  be  a  creditor  having  secu- 
rity for  his  debt.  The  plaintiff  had  ceasedi 
to  be  a  creditor,  as,  by  the  seizure  of  the 
sheriff  under  the  fi^fa.,  the  debt  was  dis- 
charged. 

fV,  Clarkson,  contra,  said,  that  nUer* 
looking  into  the  authorities,  and  after  wImm 
was  said  by  the  learned  Judges,  in  the  cas« 
of  Giles  V.  G rover  (11).  he  could  not  conra 
tend,  that  the  seizure  by  the  sheriff  wik 
not  a  levy  within  the  meaning  of  the  81a  . 
section  of  the  6  Geo.  4.  c.  16.  The  nes^ 
question  then  is,  whether  the  seizure  in  tliC 
present  instance,  was  or  was  not  more  ihm^s 
two  months  before  the  date  of  the  commv  j 
sion.  He  admitted  that  the  cases  cited,  , 
Cowie  V.  Harris,  and  Ex  parte  Farqu^;^, 
were  decisions  upon  the  very  point ;  but^ 
neither  case  was  the  point  noticed  at 
bar ;  so  that,  at  all  events,  it  remained  ar^ 
able,  whether,  upon  the  construction  of  9' 
words  of  the  act,  it  can  be  said  that  m^^ 
than  two  months  had  elapsed,  from  the  K 
of  August,  the  day  on  which  the  levy  ^^ 
made,  and  the  Idth  of  October,  the  da] 
issuing  the  commission.  For  more  than  i 
months  to  have  elapsed,  the  day  of  issuing 
commission  must  be  included  in  the  re- 
oning;  it  is  for  Uie  plaintiff  to  make 
that,  excluding  the  18th  of  October, 
than  two  months  had  elapsed.  In  Hard^' 
Ryle  (12),  it  was  held,  that  the  day  of 
happening  of  the  event  from  which  tii 
to  be  computed  is  to  be  excluded  ;  and. 
in  that  case,  the  suing  out  of  the  writ  on 
14th  of  June,  was  considered  tobe  withii 
calendar  months  from  the  14tli  of  Decern^ 
so,  here,  the  levy  was  within  two  mool 
the  date  of  the  issuing  of  the  commissi 
and  as  the  act  requires,  that,  in  order  t< 
protected,   it  should  be   more  than 

(9)  Mont.  &  M'Ar.  7. 

(10)  6B.&C.479;8.c.5Law  Joam.K.B.      ^ 

(11)  9Bing.  1J8.  ^^ 
(l<)  9  B.  &  C.  60S;  a.  c  7  Law  Joan.  9^*' 
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,  the  defendaDl  was  justified  in 
Dg  over  the  proceeds  to   the   as* 

KEf  J. — Tliese  is  a  difierence  in  the 
ised  in  the  act  of  parliament,  as 
coo¥e3Fances  by,  and  all  contracts 
er  dealings  and  transactions,  &c. ; 
,  '*  made  more  than  two  calendar 
belbre  Ike  date  and  issuing  of  tlie 
iosi ;  and  that  all  executions,  &c., 
e valid  iflevied  more  than  two  months 
te  issuing  of  the  commission ;"  now, 

it  liad  been  to  protect  all  execu- 
ried  more  than  two  days  before, 

the  levy  had  been  at  ten  in  the 
(Ml  the  one  day,  and  the  commis- 
ed  at  one  o'clock  of  the  next  day 
would  not  the  execution  have  been 

supposing  that  to  be  so,  and  the 
lonld  be  of  opinion,  tliat  the  difier- 
xpression  lets  them  in  to  take  notice 
raction  of  the  day  on  which  the 
ion  issued;  secondly,  this  plaintiff 
itor  within  the  108th  section,  hav- 
irilj  for  his  debt,  the  execution 
ilace  aAer  the  act  of  bankruptcy. 

within  the  exception  of  this  clause, 
ution  must  be  completed  before  the 
tey  — Taylor  v.  Taylor  {IS).  In 
r,  KetnbUf  the  execution  had  issued, 

sftle  had  taken  place,  before  the 
lokruptcy.  In  Nolly  v.  Buck  ( 1 4), 
le  sheriff  had  seized  the  goods,  but 
uid  taken  place  before  the  act  of 
tcff  the  Court  held,  that  the  assig- 
re  entitled  to  recover  of  the  sheriff 
e  of  the  goods,  which  he  afterwards 
I  the  proceeds  of  which  he  paid  over 
itecntion  creditor.  If,  then,  the  as- 
M>uld  have  maintained  an  action  for 
md  and  received,  against  the  sheriff, 

paid  the  money  over  to  the  ex- 
ereditor,  a  fortiori  is  he  justified  in 
it  over»  as  he  has  done,  to  the  as- 

hoMOih  in  reply,  contended,  that  no- 
id  been  urged  which  shewed  that 
ndant  was  justified  in  retaining  the 
la  against  the  execution  creditor, 
he  81st  section ;  as  the  authorities 
one  way»  and  clear,  that  where  the 

ftB.&C.59S;  s.e.8D.&R.  159. 
IB.ft&  160$  1.  c.  6 Law  Joun.  K.B.t71. 


computation  of  time  is  to  be  made  from  an 
act  done,  the  day  on  which  the  act  is  done 
is  to  be  included  in  the  reckoning ;  and  that, 
even  under  the  108th  section,  the  plaintiff 
was  entitled.  That  section  is  not  a  very 
clear  one,  but  "no  creditor"  has  been  deem* 
ed  to  override  the  whole  section ;  and,  to  be 
within  it,  a  party  must,  at  the  time  of  the 
bankruptcy,  be  a  creditor  having  a  secu- 
rity. The  plaintiff  was  not,  at  the  time  of 
the  bankruptcy,  such  a  creditor,  and  is  not 
within  the  operation  of  the  statute. 

Denman,  C.  J. — The  first  question  upon 
the  present  case  is,  whether  the  execution 
sued  out  by  the  plaintiff,  upon  thejudgment 
upon  the  warrant  of  attorney,  was  bond 
fide  executed  or  levied  more  than  two  ca- 
lendar months  before  the  issuing  of  the  com- 
mission. There  is  no  ground  whatever  for 
imputing  mala  fides ;  and  that  question  re- 
solves itself  simply  into  whether,  within  the 
words  of  the  8 1st  section,  more  than  two 
months  had  elapsed.  The  point  as  to  whe- 
ther that  section  has  relation  to  the  seizure 
or  to  the  sale,  has  been  very  properly 
abandoned  by  Mr.  Clarkson,  since,  from  the 
authorities  and  decisions  upon  that  subject, 
it  is  impossible  to  entertain  a  doubt,  but 
that  an  execution  is  levied  immediately  upon 
the  seizure  of  the  goods  by  the  sheriff, 
under  the  fi.  fa.  From  the  language  of  the 
81st  section,  it  would  appear,  that  the  actual 
time  of  issuing  the  commission,  was  con- 
templated by  the  legislature,  as  the  time, 
two  months  before  which,  if  an  execution 
was  levied,  it  should  be  protected.  The 
execution  in  the  present  case,  was  levied  at 
about  eleven  o'clock  on  the  Idtli  of  August, 
and  the  commission  issued  about  one  on 
the  Idth  of  October.  These  facts  are  stated 
in  the  case,  in  such  a  mode  as  to  leave  no 
doubt  upon  the  mind  of  the  Court,  that 
more  than  two  months  had  elapsed  between 
the  time  at  which  the  execution  was  levied, 
and  tliat  at  which  the  commission  issued. 
The  authorities  likewise,  had  not  these  facts 
been  found  so  precisely,  are  all  one  way. 
Lord  Tenterden,  in  the  case  of  Cowie  v. 
HarriSf  held,  that  from  the  14th  of  March 
to  the  14th  of  May,  was  more  than  two 
months  ;  and  in  the  case  of  Ex  fMrte  Far^ 
aucTf  the  Vice  Chancellor,  and  also  the 
Lord  Chancellor,  were  of  that  opinion; 
more  than  two  months,  therefore,  having 
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elapsed,  from  the  time  when  the  execution 
was  levied  to  the  issuing  of  the  commission, 
the  execution  was  protected,  unless  any* 
thing  should  be  found  in  the  108th  section 
which  would  preclude  it ;  and  I  do  not  find 
any  words  in  that  section  sufficiently  ex* 
plicit,  to  divest  a  creditor  of  the  protection 
which  had  been  given  him  by  the  81st. 
Taking  all  these  circumstances  into  consi- 
deration, I  am  of  opinion,  that  the  verdict 
should  stand  for  the  plaintiff. 

Parke,  J. — I  am  of  opinion,  that  the  plain- 
tiff is  entitled  to  recover. — [His  Lordship 
stated  the  facts  of  the  case,  shortly.]  Upon 
these  facts,  several  points  arise,  which  are 
necessary  for  the  consideration  of  the  Court. 
First,  whether  there  was  a  sufficient  execu- 
tion or  levying,  within  the  meaning  of  the 
statute,  more  than  two  months  before  the 
issuing  of  the  commission,  fiy  a  variety 
of  cases,  it  is  perfectly  settled,  that  where, 
previous  to  the  6  Geo.  4,  the  sheriff  seized 
goods  before  an  act  of  bankruptcy,  the  levy 
was  complete,  so  as  to  give  the  execution 
creditor  a  preference  over  the  assignees ; 
and,  if  in  other  respects  the  execution  in 
the  present  case  was  such  as  is  required  by 
the  act  to  bring  him  within  its  protection, 
(that  is,  if  the  sheriff  seized  the  goods 
more  than  two  months  before  the  issuing 
of  the  commission,)  the  plaintifl'is  entitled 
to  recover.  Then,  secondly,  was  the  exe- 
cution levied  more  than  two  months  before 
the  issuing  of  the  commission  ?  The  dis- 
tinction as  made  by  Sir  W.  Grant,  in  Lester 
V.  Garland {15),  with  regard  to  the  mode  of 
computing  time,  is,  that  where  the  act  done 
from  which  the  computation  is  to  be  made 
is  one  to  which  the  party,  against  whom  the 
time  runs,  is  privy,  the  day  of  the  act 
done  may  reasonably  be  included ;  but 
where  it  is  one  to  which  he  is  a  stranger, 
it  ought  to  be  excluded.  Now,  the  ex- 
ecution creditor  is  privy  to  the  day  on 
which  the  seizure  by  the  sheriff  is  made, 
and  that  is  to  be  reckoned  one  day ;  and 
including  that,  more  than  two  months  had 
elapsed  between  the  levying  the  execution, 
and  the  day  of  issuing  the  commission.  In 
Cowie  v.  Harris,  and  the  case  Ex  parte 
Farquer,  where  the  levy  was  made  in  one 
month,  and  the  commission  issued  on  the 
corresponding  day  in  tlie  second  month 

(15)  15  Vet.  S47. 


succeeding,  the  Court  held  it  to  be  roor 
than  two  months.  Then  in  the  place  o 
two  months,  substitute  a  day,  it  is  cleai 
that  from  eleven  o'clock  on  the  one  day,  t< 
one  o'clock  on  the  next  day,  is  more  than  i 
day ;  and  if  we  take  a  fraction  of  a  da; 
in  this  case,  there  are  more  days  of  twenty 
four  hours  each,  than  are  sufficient  to  mak 
the  number  of  days  contained  in  two  calen 
dar  months.  Then,  as  to  the  effi^t  of  thi 
108th  section;  the  legislature  meant,  tha 
the  81st  section  should  apply  to  all  execo 
tions:  the  108th  section  is  no  limitation  o 
that  clause,  but  applies  only  to  judgment! 
whereon  execution  is  levied  within  two  cft 
lendar  months  of  the  issuing  of  the  commt» 
sion.  However  obscure  that  clause  mtgfa 
have  originally  been,  it  has  now  received  i 
construction  which  reconciles  all  parts  o 
the  act. 

Tauntok,  J. — I  am  of  the  same  opinion 
It  appears,  that  the  sheriff,  at  eleven  o'cloci 
on  the  13th  of  August,  seized  the  debtor 
goods,  and  that  at  one  o'clock  on  the  139 
of  October,  the  commission  issued.     Thes 
is  abundance  of  authority,  to  shew  that  tT 
Court  will  advert  to  the  fraction  of  a  da^. 
and  the  question  is,  whether  between  ef : 
ven  o'clock  on  the  Idth  of  August,  and  oc 
o'clock  on  the  ISth  of  October,  was  m^ 
than  two  months.     It  was  known  law"^ 
Lord  Coke's  time,  that  a  man  born  on 
25tli  of  December,  became  of  full  age    j 
the  24th  of  the  month.  If  then  he  was  of ' 
age  on  the  24th,  he  was  more  than  twe 
one  on    the    25th  ;  so,  by  analogy 
more  than  two  months  have  elapsed  be 
the   issuing    of  the    commission,   wi 
taking  into  consideration  the  fraction 
day.     Then  the  question  is,  whether  ' 
is  within  the  meaning  of  the  108th  sect  ^ 
or  within  that  of  the  81st.     The  enactir^ 
in  the  81st  section  is  general  ;  and  th^ 
is  no  doubt,  that  this  is  a  case  within  ^ 
section,  unless  the  108th  makes  any  di^B 
ence  ;  but  the   108th  applies  only  to 
ecutions  issuing  within  the  two  months 
other  words,  to  such  executions  as  are 
within  the  protection  of  the  Slst  sect^ 
There  is  no  necessity  to  consider  the  cs-' 
which  have  been  determined,  upon  the  ^i 
struction  of  the  108th  section,   as  t' 
would  have  been,  had  it  not  been  linv 
by  the  8 1st.     It  appears  to  me,  that   ' 
section  is  a  kind  of  statute  of  limitati 
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•tancet  of  this  case,  the 
m  cAect ;  the  sheriff  was 
idJBg  over  the  proceeds 
ind  the  plaintiff  is  entitled 

I  ifli  entirely  of  the  same 
ettion  is,  whether  in  this 
vo  calendar  months  had 
M  execution  ami  the  issu- 
liaaion.  It  is  admitted, 
'  the  sheriff  nniist  be  con- 
ation within  the  terms  of 
leems  to  me,  under  the 
h%  precise  time  at  which 
(ued,  is  to  be  ascertained. 
I  does  not  apply  to  any 
protection  of  the  81st  ; 
(  onnecessary  to  take  any 
I  decided  upon  the  con- 
BCtion. 

Pottea  to  the  f^intiff. 


ea  upon  the  point,  as  to 

be  eomputecl  exclusivelif 

so  various,  and  if  not 

I!  events  so  very  difficult 

each  other,  that,  as  was 

Tenterden,  in  giving  the 

onrt,  in  Pellew  v.  the  Ih' 

bfi^  it  is  impossible   to 

any  clear  rule  or  princi- 

eaaes.     It  is  proposed, 

to  digest  most  of  the 

m  the  subject ;  and  it  will 

nvour,  upon  a  view  of 

0  lay  down  any  general 
«it  to  point  out  what  con* 

most  probably   prevail 
.  the  present  day,  in  put- 

1  on  the  words  "  from" 
lie  like. 

ippears  to  be  in  Dyer, 
r,  40,  in  which  a  ques- 
M  Statute  of  Inrolment, 
[  enacts,  ''That  the  in- 
mtkim  six  months  next 
ike  deed.*'  The  Court 
a  be  exclusive  of  the  day 
li  decision  was  in  favour 
deed). 

r(16X  the  point  in  ques- 
iag  of  the  words  "  from 
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henceforth,'*  which  were  aeeountad  from 
the  day  of  die  delivary,andaa  much  as  Coaay 
from  the  making ;  bat  the  Court  held,  thai 
"from  the  making^  waa  nie/wmr-"" from 
the  day  of  making,"  exebuive — Gs.  £j/«  46^ 
6.  Next  eoroea  a  case  of  Higktam  ▼•  Cede 
(17),  wliere  liabendmn /roai  tktt  sealing  emd 
delieery^wnM  held  to iaeLide the dnj.  InAar* 
feiek's  case  ( 1 8X  whidi  waa  a  demiseof  a  fret* 
hold  lease  by  letters  pateot,  habendum  d  die 
confeethnis,  the  day  of  the  data  was  heM 
to  be  excluded,  and  tlia  letters  patent, 
therefore,  void.  In  Oiboturm  v.  Rider  (19^ 
"  from  the  date"  was  held  to  be  me/a«ise, 
"  from  the  day  of  the  date"  exelunee.  In 
Llemelyn  v.  Williams  (20),  "  from  the  data" 
and  "  from  the  day  of  the  date"  were  held  to 
be  tlie  same  thing,  and  both  excbuine.  So 
in  Bacon  v.  Waller  (£1),  Cornish  v.  Cemeejf 
(22).  In  Hatter  v.  Ask  {ftS^fram  the  dmte^ 
was  held  to  be  inclusive,  in  fiivour  of  a  pre- 
bendal  lease,  made  ao  to  commence :  again 
in  a  case  of  a  policy  of  insurance  for  a 
year  from  the  day  of  the  date  of  the  policy, 
Holt,  C.  J.  held,  tliat  the  day  of  tlie  date 
was  exclusive;  and  that  the  party  tnaured 
dying  on  the  last  day  of  the  year,  the  m* 
surer  waa  liable — I  LordRmfnumd^  480.  la 
Seignarett  v.  Noguire  (24),  the  Court  held, 
that  to  aver  that  a  contract  waa  to  com- 
mence nfith  the  day  of  the  date,  waa  the  aame 
thing  as  to  aver  tliat  it  waa  to  eommenceyrom 
the  day  of  the  date.  In  TAoainsofi  v.  Fan- 
hrckt  cited  by  Aston  J.  in  Pagh  v.  the  Duke 
of  Leeds  (25),  "  from"  was  held  to  be  inclu* 
but  there.  Lord  Hardwicke  said,  that 
though  there  are  a  variety  of  conatrnctiona 
of  the  word  '  from,'  yet  it  depends  entirely 
upon  the  nature  of  the  thing ;  and  that  it 
should  so  depend,  is  a  right  rule."  In  the 
case  oi  Doe  d.  Baintmn  v.  Watton  (26),  the 
Court  held,  "from  tlie  day  of  the  date"  to  ha 
exclusive;  and  that  a  power  to  make  leases 
in  possession,  was  not  well  executed,  by  a 
lease  to  commence  from  the  day  of  the  date ; 
so,  in  the  case  of  Tke  Countess  of  Portland^ 

(17)  Sf  Elis.,  Viaer's  Abr.  •  Time,'  A. 

( 18)  39  Elis.,  5  Co.  Rep.  94. 

(19)  Cro.  Jtc.  135;  a.P.  l  Balst.  177. 
(eo)  Cro.  Jie.  f  58. 

(en  1  Rol.  Rep.  387;  a  c.  3  But.  eo4i. 
\ttS  Aleyo,  77  ;  s.  c.  Scil«,  1  IB. 

<3)  3  Lev.  438  ;  8.  c.  «  S«lk.  413. 
S4)  t  Lord  Raym.  If  41. 
[t5)  Cowp.  7Sf. 

(«6)  Cowp.  laa. 
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there  cited ;  but  in  the  case  of  Pugh  v.  the 
DukeofLeedst  the  Court  held,  that  **framt 
might,  in  the  vulgar  use,  and  even  in  strict 
propriety  of  language,  mean  either  inclusive 
or  exclusive ;  that  the  parties  necessarily 
understood  and  used  it  in  that  sense,  which 
made  their  deed  effectual ;  that  courts  of 
justice  are  to  construe  the  words  of  the 
parties  so  as  to  effectuate  their  deeds,  and 
not  to  destroy  them ;  more  especially  where 
the  words  themselves  may  abstractedly 
admit  of  either  meaning."  In  the  case  of 
Lester  v.  Garland^  which  was  a  bequest 
of  residue  in  trust,  in  case  A.  should, 
mihin  six  monllis  after  the  testator's  de- 
cease, give  security  not  to  marry  B,  then, 
and  not  otherwise,  to  pay  the  same  to  the 
children  of  A ;  with  a  proviso,  that  if  she 
should  refuse  or  neglect  to  give  such  secu- 
rity, then  that  the  same  should  go  over,  Sir 
W.  Grant,  Master  of  the  Rolls,  there  held  the 
six  months  to  be  exclusive  of  the  testator's 
death ;  and,  therefore,  as  he  died  on  the 
12th  of  January,  a  security,  given  on  the 
\%i\\  of  July,  was  held  sufficient.  The 
Master  of  the  Rolls  laid  down  no  general 
rule  in  that  case,  otherwise  than,  that  the 
construction  must  depend  upon  the  reason 
of  the  thing,  and  upon  the  circumstances. 
In  Bekuis  v.  Hester  (27),  a  note  of  hand, 
payable  twelve  days  after  sight,  the  day  of 
sight  is  inclusive  ;  but  in  Bayley  on  Bills^ 
33,  it  is  said  to  be  exclusive.  If  this  be  so, 
this  is  a  case  at  variance  with  the  distinc- 
tion hereafter  to  be  noticed.  Then,  with 
regard  to  the  decisions  upon  the  construc- 
tion of  statutes.  The  statute  of  Elizabeth 
requires  an  action  to  be  brought  against 
the  hundred  within  a  year  after  the  rob- 
bery, and  the  day  of  robbery  was  held  to 
be  included — Hob.  139,  188,  per  two  Jus- 
tices, one  contrh.  To  the  same  effect,  upon 
the  construction  of  20  Geo.  2.  c.  37.  s.  2, 
by  which  the  sheriff  is  not  liable  to  be  called 
upon  to  return  process,  unless  within  six 
months  after  the  expiration  of  his  office,  is 
The  King  v.  Adderley,  where  it  was  held, 
that  the  day  on  which  he  goes  out  of  office 
is  to  be  reckoned.  In  Castle  v.  Burditt 
it  was  held,  that  where  the  law  requires 
that  a  month's  notice  of  action  should 
be  given,  the  month  begins  with  the  day 
upon  which  the  notice  is  served.    So  where 


the  Stat.  21  Jac.  1.  c.  19.  s.  2.  enacts, 
a  trader  lying  in  prison  two  calendar  mc 
afler  an  arrest  for  debt,  shall  be  adjudg 
bankrupt,  the  day  of  the  arrest  is  inch 
— Olassington  v.  RarvUns.  Afterwi 
in  Peliew  v.  the  Inhabitants  of  fFbf! 
(28),  upon  a  question  of  sufficiency  ol 
tice,  within  the  stat.  9  Geo.  1.  c.  22,  w 
is  required  to  be  given  within  two  days  i 
the  injury  done,  the  Court  looked  at  th* 
of  parliament  and  the  object  with  whi 
was  made,  viz.,  to  give  a  remedy  to 
party  injured  ;  and,  upon  the  particular 
cumstances,  held  the  two  days  to  be 
elusive.  In  Hardy  v.  Ryle^  which 
before  the  same  Court,  in  an  action  agj 
a  magistrate  for  false  imprisonment,  it 
held,  that  the  last  day  of  the  imprisonr 
is  to  be  included,  in  the  computation  ol 
six  months,  within  which  the  action  r 
be  brought.  In  this  last  case,  a  distinc 
is  recognized,  which  is  supposed  to  1 
been  taken  by  Sir  W.  Grant,  in  the  cas 
Lester  v.  Garland^  that  where  the  act  d 
from  which  the  computation  is  made,  is 
to  which  the  party  against  whom  the  i 
runs  is  privy,  the  day  of  the  act  done 
reasonably  be  included ;  but  where  it  is 
to  which  he  is  a  stranger,  it  ought  to 
excluded.  It  is,  however,  to  be  obser 
that  all  that  Sir  W.  Grant  says  upon 
subject  is  this,  that  the  observation  n 
by  Mr.  Serjeant  Palmer,  that  the  act  d 
from  which  the  computation  is  made  in 
sive  of  the  day,  is  an  act  to  which  the  p 
against  whom  the  time  runs,  is  given, 
plies  to  all  the  cases  except  one,  which 
from  Co.  Lit,  255,  where  Lord  Coke  s 
that  the  year  and  day  in  which  clain 
prevent  a  descent  from  (tarring  entry  i 
be  made,  is  to  be  reckoned  inclusive  of 
day  of  claim.  So  far  was  the  Master  of 
Rolls  from  laying  down  any  general 
upon  the  subject,  or  recognizing  the  disi 
tion  as  reconciling  the  cases,  that  he 
pressly  says,  that  *'  it  is  not  necessary  U 
down  any  general  rule ;  whichever  w^ 
should  be  laid  down,  cases  would  occur 
reason  of  which  would  require  exception 
be  made ;"  and  then  decides  that  case  i 
the  reason  of  the  thing.  Indeed,  the  « 
sion  in  Hardy  v.  Ryle^  seems  express 
negative  the  rule  there  recognized;  ft 


(tr)  1  Lord  Raym.  281 ;  Sy  c  S  Latw.  1589.  (28)  9  B.&C.  144;iLe.  7L«w  JoQn.M.C 
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that   the    plaintiff 

■ad  privy  to  his  own 

OB  tha  14th  of  Daceinber»— 

theiaiora,  aceording  to  the 

nb^  to  Imve  been  incloded 


,  then,  of  tha  hmnv  modern 
ia  aabjeet  appears  to  be,  with 
wyamjii  and  statotes  relating 
in  the  eompotation  of  time, 
iiaoi  whether  a  oertain  day 
lad  or  not,  mnst  depend  upon 
nd  aofaject-matter ;  that  the 
K  auch  a  eonstmction  on  the 
■ad  after,**  in  a  deed,  as  will 

the  intentions  of  the  party, 
M^  aa  to  protect  the  property. 
It,  Dot  ▼.  ITollea,  and  The 
WfJofNTt  cattf  are  the  only 
ra  at  rarianee  with  that  posi- 
■sea  were  all  noticed  by  Lord 

Pkgk  V.  the  Dmke  of  Leeds, 
ttpn$$ly9  were  mrtunUy  over- 
Im' nrinciidey  Tsgue  as  it  is, 
ttaUished,  which  was  after- 
naed  by  Sir  W.  Grant,— that 
vctioQ  of  statutes,  by  which 
otected  from  liabilities,  after 
a  has  elapsed,  or  after  which 
ain  rights,  the  time  shall  be 
hmre  of  the  day  on  which 
done  or  the  event  happened, 
the  time  was  to  be  com- 
,  aa  in  the  case  of  PelUw  ▼. 
!t  vf  Wcmford^  it  can  be  col- 
dbe  particular  enactment  and 
r»  that  the  legislature  must 
1  that  the  day  on  which  such 
ed  or  act  was  done,  should  be 
fithont  doubt,  the  distinction 
nedi  with  regard  to  the  party 
or  a  stranger,  to  an  act  done, 
one  is  to  be  computed,  may 

the  construction  of  deeds  and 
I  earning  to  a  proper  conclu- 
sae  of  Hardy  t.  RyU  is  cer- 
y  to  the  position  above  pro- 
1  regard  to  the  construction 
ad,  as  before  observed,  would 
»  same  time  at  variance  with 
■  before  mentioned  and  re- 


PremisaeirfNcU — ^2>oraMmlP(arlair,  £m- 
UlUyof. 

A  dormmU  fmrhier'e  GMBtfi  apon  m  Biff 
or  noU  drmmormtuk  in  ike  nmme  efmjkm^ 
armt  fiom  ike  rtlafwHtAtp  siAmimg  ftt- 
twteH  Nffsi  aMi  ai#  co-iNfrfarrt*  Mnerefeeef 
where  if  ivat  etgreed  oeUeeen  et  dorsuMl  ftttft^ 
ner  ond  kit  eo^pmUer^  ikai  ike  eeiUewteni  of 
tke  eo^jM  rf atr jaiB  coaetnirp  aatf  Mt  aiOBt 
mid  ime  o/dkeolemg  tke  parinersUpf  tkoM 
he  referred^  tmd  tke  fie^mren^  ^.  ^aeld  he 
tke  property  of  tke  Ugkeet  hMer;  and  it 
appeared  aftermard$9  that  tke  oefieMpartaer 
woi  tke  kigkeei  MMrr,  and  earrM  on  tke 
humeee/or  kit  onm  egciati9ehene/U:'i^HeUf 
that  a  note  atadt  hy  km  in  tke  name  of  tke 
Jtrm^  hearing  date  after  tke  lime  wken  ke  to 
carried  on  tke  hasmett  aleae^  did  not  hind 
tke  dormant  partner ;  attk&^gk  no  evidence 
mat  given  of  tke  award  of  tke  arhHrator^ 
hefore  that  time* 

TItis  was  an  action  of  assimipsifi  by  die 
plaintiff  as  mdoTsee,  against  the  defendants 
as  makers  of  a  promissory  note.  The  de- 
fendant Evans  pleaded  the  general  issnet 
and  Sansom  let  judgment  go  bydefauk. 

At  the  trial  (1),  befiire  tlw  late  Lord 
Tenterden,  C.  J.,  at  the  Sittings  in  Middle- 
sex, after  last  Hilary  term,  it  appeared,  that 
previous  to  July  1829,  the  time  of  drawing 
the  note  in  qtieation,  Sansom  and  Evana 
were  partners  in  some  alum  works  at  Bris- 
tol, which  they  carried  on  under  the  firm 
of  Philip  Sansom  &  Co.  At  that  time,  San- 
som was  also  a  partner  in  the  Droitwlch 
Patent  Salt  Ccmipany,  a  firm  carrying  on 
the  salt  trade  at  Bristol  and  at  other  places. 
Sansom  had  been  authorised  to  receive  mo- 
nies on  behalf  of  the  company  and  to  act  aa 
their  agent  in  1829,  but  after  that  period 
he  was  no  longer  employed  by  the  company 
to  do  so,  thotigh  he  was  still  a  partner ;  at 
the  time  this  aetion  was  first  bronght|  San* 
som  was  indebted  to  the  Droitwich  Salt 
Company ;  and  in  July  1 829,  being  called 
upon  by  the  auditors  for  the  snm  of  800/., 
gave  this  promissory  note  ft>r  800/.,  signed 


atlL— K.B. 


(1)  Tbii  wM  a  metmi  triri.  9—  the  isport  of 
the  motioD  for  a  imw  trial,  on  ths  fonncr  oocanoQ, 
9  Ltw  Joorn.  K.B.  (Eaatsr  tsm,  laSl*}  p.  246 ;  | 
Bam.  ft  AdoL  29L 
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Vhiilp  Sanom  &  Ca.,  psjable  to  the  Droit- 
with  Paxetil  Salt  dmiparijt  or  order,  two 
BK«*tAi  after  date  fJolj  1st,  1829,)  at 
tike  Alvn  Worki,  BtviewtH  Lone.  This 
note  was  indoned  bj  the  cooipaiiT  to  the 
pbistiflT*  In  Jjassry  1829,  the  foHoving 
mt  ■oru  Jiiiu  waaagreed  opoo  aodaigiied  by 
SaMonaod  Eraos — ^^  That  the  aettleaMot 
of  the  partnership  snhsistiiig  becwecB  as, 
w^wammfiMtcuuen  of  alom,  aod  all  questiom 
DOtrexjstisg  or  which  shall  exist  between  as, 
coDeenring  oor  respectire  liabilities  in  the 
partnership  transactions,  and  eoocerning  the 
mode  of  winding-up  the  affiurs  of  the  part* 
nership,  and  cooeeming  the  mode  and  time 
of  dissolring  the  said  partnership,  shall  be 
referred  forthwith  to  the  decision  of  H*  €• 
Price,  of  the  city  of  Bristol,  ironmonger ; 
that  we  win  respectirely  abide  the  decision 
of  Mr*  Price,  in  all  the  matters  so  referred 
to  him." 

By  an  arrangement  also  between  the  par* 
ties,  the  plant,  utensils,  and  fixtures  on  the 
alum  works,  were  to  be  declared  by  the  re- 
feree as  purchased  by  him  who  should  be 
the  highm  bidder.  In  February  IS29^  tlie 
fixtures,  &C.  were  declared  to  be  the  pro* 
perty  of  Sansom,  and  the  works  were  en- 
tirely giren  up  to  him.  It  was  also  prored 
upon  the  trial,  that  a  quantity  of  coals  had 
been  supplied  by  Heath  to  the  Droitwich 
Salt  Company,  and  tliat  a  balance  was  doe  to 
the  former,  in  July,  exceeding  3001.,  but  it 
did  not  appear  when  the  note  waa  indorsed • 
No  evidence  was  given  of  the  award  made 
by  Mr.  Price. 

A  verdict  was  found  for  the  plaintiff. 

In  Easter  term  1ast,^oiitpa^,  Serj.f  moved 
for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had, 
first,  on  the  ground  that  there  was  not  suffi- 
cient evidence  of  the  consideration  for  the 
indorsement ;  secondly,  on  the  ground  that 
the  partnership  was  dissolved  previous  to 
the  date  of  the  note,  so  as  to  prevent  eitlier 
party  from  binding  the  partnership  by  note 
or  bill. 

i^tr  Jamei  Scarlett  and  Hoggins  now 
shewed  cause  and  contended,  that  there  was 
sufficient  evidence  of  the  consideration  for 
the  indorsement  to  go  to  the  jury;  and  that 
after  the  submission  to  the  award  of  Mr. 
Price,  there  existed,  until  a  dissolution  were 
made  by  his  award,  a  joint  interest  qud  part* 


in  the  alom  woric^  aad  that,  theref 
Saniom  had  still  aathority  lo  biiid  his  p 
ner  by  bill  or  note. 

Bampms,  Srrj,  and  Ball^  contr^  subi 
ted  that  the  defimdant  Evans  was  entii 
to  a  new  trial,  on  both  points*  The  p 
nerahip  bo  longer  existed.  A  partnen 
at  will,  may  be  dissolved  by  either  pa 
and  Evasa  woidd  no  longer  be  entitled 
any  interest  in  the  aloa  worka  under  ' 
submission,  after  the  gooda  were  valoec 
Sansom.  If  he  had  any  intereat,  it 
merely  aa  dormant  partner ;  as  long  a 
bnsiBess  is  carried  on,  and  the  domi 
partner  has  the  benefit  of  it,  a  bill  dn 
by  the  acting  partner,  will  bind  the  dorm 
but  not  if  the  bill  be  drmwn  after  the  Im 
ness  has  ceased  to  be  carried  on.  Secom 
there  was  no  proof  of  consideration  for 
indorsement ;  there  is  no  presumptior 
law  arising  from  the  indorsement,  that  a 
was  so  indorsed  before  it  became  due ; 
that  fact  must  be  proved — Bose  v.  Rome 
(2).  It  is  true,  that  proof  was  given  • 
debt,  but  it  should  have  been  further  sb 
that  Heath  had  given  credit  to  the  Da 
wich  Company,  for  the  amount  of  this  c 

Dbnmah,  C.J. — It  is  unnecessary  to 
aider,  whether  sufficient  evidence  was  fg 
of  the  consideration  for  this  note,  the  G 
being  of  opinion,  tliat  die  defendant  E 
is  entitled  to  have  this  rule  made  absc 
on  the  other  point;  Evans  was  nolonge 
the  time  when  the  note  was  made,  cone 
ed  with  the  alum  business ;  he  had  be 
dormant  partner,  and  it  was  agreed  betw 
him  and  Sansom,    to  put  an  end  tt^ 
partnership  which  had  subsisted.     For 
purpose,  all  matters  were  referred ;  Sar 
became  the  purchaser  of  the  plant  and 
tures,  and  took  possession  of  the  prem 
Evans  was,  therefore,  no  longer  liable  ■ 
a  bill  drawn  or  accepted,  or  notes  roa<fl 
Sansom  in  the  name  of  the  partnership 
privity  existed  between  them  for  that 
pose,  and  there  was  no  continuing  auth^ 
to  bind  Evans. 

Parke,  J. — I  am  also  of  opinion, 
a  new  trial  roust  be  granted.     When  C 
facts,  which   were  given  in  evidence, 
stated,  it  is  perfectly  clear,  that  no  aia 

(t)  4  Campb.  t45. 


MICHAELMAS  TERM,  ISSft. 


tl 


in  SttDfom  to  bind  Evans,  by 
ommory  note  in  the  name  of 
tthnsUmhaugk  t.  Fenwick  (3), 
^tmeoek  (4),  are  authorities  to 

cases  like  the  present,  a  party 

a  partnership  without  notice. 
I  is,  whether  the  partnership 
w^ved  preTious  to  the  making 
i  it  has  been  contended,  that 
'  to  draw  bills  was  not  deter- 

agreement.  The  term  '*  dis- 
irtnership,"  used  in  that  agree- 
liguous;  bat,  looking  at  the 
ondact  of  the  parties,  could  it 
9  intention  of  either  to  reserve 
to  one  to  bind  the  other  7  The 

to  Mr.  Price,  and  whoever 
at  oflfer  for  the  plant  and  fix- 
ate them,  and  be  put  in  pos- 
ioin  is  the  highest  bidder ;  and 
ere  can  be  no  question,  as  be- 
D  and  Evans,  that  the  former 
rity  to  bind  Evans  by  drawing 
I  ham  not  held  himself  out  to 
s  a  party  liable,  and  it  can  only 
of  a  subsisting  liability,  as  be- 
rtiet  themselves,  tliat  he  can  be 


J. — I  am  of  the  same  opinion, 
le  grounds.  Evans  was  a  dor- 
;  he  never  held  himself  out  to 
a  partner ;  and  the  authority 
bind  him  was  in  respect  of  the 
subsisting  between  him  and 
partner,  and  that  ceased  as 
relationship  ceased.  Sansom, 
ote  was  made,  conducted  the 
usively  for  his  own  benefit. 

J. — I  am  of  the  same  opinion, 
grounds. 

Rule  absolute  (5). 


r9B. 

(nsrtl  liability  of  partners  upon  bills 
r  iereral  co-partners  in  the  name  of 
the  limit  to  that  power  of  one  to 
mm  Baker  and  others  v.  Charlton, 
K) ;  Suttoo  and  another  v.  Gregory 
iks's  Additional  Caaes,  150,  and  tbff 


18S2      "^ 
^j       /«    >  WILLIAMS  qui  tarn  r.  wrigut. 

Penal  action — 18  Eliz»  c*  5. — Stay  of 
proceedings. 

In  a  qui  tarn  action  for  penaities,  fvkert  a 
bill  of  particulars  had  stated  the  aeiian  to  be 
brought  to  recover  one  penalty  only^  the 
Court  refused  an  appticatian  (made  by  the 
defendant  before  appearance  entered^)  to  stay 
proceedings  on  payment  of  that  penalty  de* 
manded,  and  costs;  thinking  that^  by  the 
18  EUg.  c.  6f  they  had  not  power  to  inters 
fere. 

This  was  an  action  against  the  defendant^ 
to  recover  the  penalty  of  6/.,  under  42 
Geo.  3.  c.  81,  and  5  Geo.  4.  c.  20,  for  ille- 
gally sending,  or  delivering  in  order  to  be 
sent,  a  letter,  from  Manchester  to  LondoDp 
otherwise  than  by  the  post. 

Soon  after  this  action  was  commencedi 
the  defendant  obtained  a  Judge's  order  for 
particulars  of  the  penalties  for  which  the 
action  was  brought,  and  particulars  were 
accordingly  delivered,  from  which  it  ap« 
peared  that  the  action  was  for  one  penalty 
only. 

'riie  defendant,  on  the  8th  of  October, 
took  out  a  summons  before  the  Lord  Chief 
Justice  of  the  Common  Pleas,  to  sliew  cause 
why,  on  payment  of  the  penalty,  all  further 
proceedings  should  not  be  stayed ;  his  Lord- 
ship refused  to  make  such  an  order,  think- 
ing, that  under  the  stat.  of  18  Eliz.  c.  5,  he 
had  no  power  so  to  do.  A  similar  appli- 
cation was  made  in  another  qui  tarn  action, 
before  Littledale,  J.,  who  likewise  refused 
to  make  such  an  order. 

The  defendant  had  not  entered  an  ap- 
pearance. 

On  a  former  day  in  this  term,  a  rule  had 
been  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  all  proceedings  should  not 
be  stayed,  on  payment  of  the  penalty  men- 
tioned in  the  particulars,  and  costs  to  be 
taxed  by  the  Master :  against  which— 

Robert  Scarlett  now  shewed  cause,  but 
was  shortly  stopped  by— > 

Parke,  J.,  who  said,  This  matter  was 
considered  by  all  the  Judges,  on  the  first 
day  of  term,  and  it  was  concluded  that  we 
had  no  Power  in  this  case,  under  the  act  of 
Eliz.  The  act  is  imperative,  "  That  no 
such  informer  sliall  or  may  conpound  or 
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agree  with  any  person  that  shall  offend^ 
&c.,  but  after  answer  made  in  court  to  the 
information  or  suit  in  that  behalf  exhibited 
or  prosecuted." 

Sir  James  ScarleU^  in  support  of  the  rule. 
— The  act  imposes  a  penalty  on  persons 
compounding  actions.  The  present  motion 
is  not  to  ask  for  power  to  make  composition, 
but  to  have  leave  to  pay  the  whole  demand, 
in  order  to  prevent  further  expense.  The 
defendant  proposes  paying  all  that  is  de- 
manded, together  with  costs,  up  to  the  pre- 
sent time ;  and  the  act  only  applies  to  a 
composition  for  less  than  the  silhi  for  which 
the  action  is  brought;  the  words  "com- 
pound or  agree,"  are  applicable  to  the  pay- 
ing a  portion  instead  of  the  whole. 

Parke,  J. — Can  it  be  said  that  the  de- 
fendant might  have  paid  the  penalties  be- 
fore action  brought  ?  If  we  were  to  permit 
the  defendant  to  pay  the  penalty  in  this 
instance,  what  would  be  the  objection  in  a 
case  where  the  declaration  was  for  several 
penalties,  and  the  penalties  were  narrowed 
by  a  bill  of  particulars,  to  pursuing  a  like 
course  ?  This  would  tend  to  the  compo- 
sition of  suits,  where  several  penalties  were 
incurred,  by  an  agreement  with  the  informer 
and  the  party  to  confine  the  claim  to  one. 
The  object  of  the  act,  in  my  opinion,  was 
to  put  some  obstacles  in  the  way  of  com- 
mon informers  getting  the  penalties  too 
easily. 

Taunton,  J.  and  Patteson,  J.  concurred. 

Rule  discharged. 


UODOKINS  v.  LANDER  AND 
OTHERS. 
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Practice. — Abatement  of  suit — Postea. 
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Nov 


Where  a  party  dies  after  verdtct^  hui  6e- 
fore  judgment^  ^lo  judgment  can  he  entered 
up,  except  it  be  within  two  terms:  17  Car,  2. 
c.  8.  The  Court,  therefore,  would  not  enter- 
tain a  motion  for  delivering  up  the  postea  to 
the  plaintiff* s  attorney,  that  he  might  proceed 
to  taxation  before  the  Master,  the  plaintiff 
being  dead,  and  the  postea  having  been  m- 
dorsed  more  than  two  terms  previously. 

A  rule  had  ])een  obtained  on  a  former 


day  in  this  term,  calling  on  the  defieadsiiti 
to  shew  cause,  why  they  or  one  of  them 
should  not  deliver  the  record  of  Niii 
Prius  in  this  cause,  with  the  pmtei  ia- 
dorsed  thereon  to  the  plaintiff's  attorney, 
&c. 

It  appeared,  upon  the  afiSdavits,  tint 
this  cause  went  down  for  trial,  at  the  Staf- 
ford Spring  Assizes,  1 828 ;  that  it  was  thea 
referred,  and  the  arbitrator  made  his  iwird, 
finding  some  of  the  issues  for  the  plsia- 
tiff,  some  for  the  defendants ;  and  a  special 
postea,  being  aflersome  discussion,  setded, 
was  delivered  over  by  the  associate  to  the 
defendants  in  June  1829.     On  the  14th  of 
June  1 832,  notice  was  given  by  the  plain- 
tiff's attorney  to  the  defendants,  of  his  in- 
tention to  attend  the  Master  to  tax  the 
costs ;  objections  were  made  before  the 
Master,  that  the  plaintiff  was  not  entided, 
and  also  that  no  taxation  could  take  place  in 
consequence  of  the  plaintiff's  death.  Onlbe 
23rd  of  June  last,  the  Master,  having  con- 
sidered the  objections  raised  against  the 
plaintiff's  allowance  of  costs,  gave  it  li 
his  opinion,  that  the  plaintiff  was  eouded 
on  the  authority  of  the  case  of  Skem^* 
Broadbent  (I)  ;    that  thereupon  the  plnitt* 
tifTs   bill  of  costs   was  laid   before  the 
Master  to  proceed  in  the  taxation  thereof, 
when  the  defendants'  attorney  was  caH«^ 
upon  to  produce  the  record  of  Nisi  Priuji 
with  the  postea  indorsed  thereon,  to  eO^^ 
the   Master  to  proceed  in  the   taxatio^ 
which  he  refused  to  do,  alleging  that  ^ 
plaintiff  was  not  entitled  to  costs. 

The  2)laintiff  died  on  the  1st  of  Jui^^* 

It  was  for  the  purpose  of  enteriiB^.^^ 
judgment,  and  proceeding  to  such  tax^**^** 
that  tliis  motion  was  made.  As  the  C^J^^I 
gave  no  opinion  as  to  whether  the  pl^-*^^ 
was  entitled  to  the  costs  or  not,  it  is 
less  to  state  the  pleadings. 

Jervis  and  Justice  shewed  cause, 
tending  that  the  plaintiff  was  not  entitl 
costs,  and  aUo,  that  by  the  death  o 
plaintiff  the  suit  abated.     They  said 
therefore,  there  was  no  such  cause  in 
as  that  of  Hodghins  v.  Lander,  in 
the  affidavits  were  entitled.    No  judg 
can  be  entered  up  for   the   plaintiff     ^ 
more  than  two  terms  have  elapsed  sinc^^ 

(1)  10LawJourn.K.B.4«.     Pratticetsto  ^^ 
Habere  some  usues  found  for  the  plaintiff  and 
for  th«  defendant. 
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ande,  it  it  not  a  case  within  the 
17Car.2.  C.8. 

4  Gootrii,  contended,  that  the 
as  entitled  to  the  costs  ;  that 
lad  power  to  enter  up  judgment 
erm  when  the  jury  process  was 
It  which  time  the  plaintiff  was 
that,  at  all  events,  whether  the 
ff  could  make  any  use  of  the 
that  purpose  or  not,  the  defen- 
o  right  to  retain  it. 

r,  C.  J.  —  This  postea  is  only 
r  the  purpose  of  entering  up 
A  judgment  entered  up  after  the 
iie  pliuntiff  would  be  erroneous, 
a  case  within  the  statute  of 
»  be  within  that  statute,  judg- 
t  be  entered  within  two  terms 
▼erdict.  The  rule,  therefore, 
ischarged. 

J, — We  have  no  power  to  enter 
mU  Then,  why  should  we  order 
to  be  delivered  to  the  plaintiff? 
cases  in  which  the  Court  has 
ittending  to  such  a  motion  after 
>f  the  party,  are  where  the  party 
[fig  a  case  or  argument  on  spe- 
ct,  when  the  postea  is  in  the 
be  Court. 

ijr,  J.,  having  been  counsel  in 

expressed  no  opinion. 

>w,  J. — The  Court  have  no  power 

A  law  to  enter  up  judgment  in 

Neither  have  they  any  autho- 

the  statute  of  Charles,  as  more 

terms  have  elapsed  since  the 

Rule  discharged. 
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THE  KIMO  V.  BLAKE. 


Corpus — Arrtsii  Privilege  from. 

Qmiiaal  hating  been  arrested  on  a 
ntamace  capiendo,  was  brought  up 
\  corpus  before  a  Judge,  and  ob^ 
r  discharge;  within  two  minutes 
9^  he  was  again  arrested  on  a  writ 
oace  capiendo,  issued  into  Middle- 
tf  samg  cause : — Held,  that  lie  mas 
I  from  arrest  redeundo /rom  his 


atiendamec  before  the  Judge;  and  the  Coari 
disc/targed  him  out  of  the  skeriys  custody. 

The  defendant  having  been  arrested  by 
the  sheriff  of  the  county  of  Surrey,  on  a 
writ  de  contumace  capiendo^  issued  at  the 
instance  of  Hugh  Smith,  clerk,  was  brought 
up  in  custody  on  the  17th  of  May,  by  writ 
of  habeas  corpus,  before  Patteson,  J.  for  the 
purpose   of  being   discharged ;  upon  his 
being  so  brought  up,  the  learned  Judge 
made  an  order  for  his  discharge ;  the  de- 
fendant, whibt  such  order  was  making  out, 
waiting  in  the  custody  of  the  sheriff's  of- 
ficer.    On  obtaining  the  Judge's   order, 
the  defendant  applied  at  the  oflSce  of  the 
sheriff  of  Surrey  for  a  discharge,  which 
having  obtained,  he  delivered  to  the  officer, 
who  left  him  at  large.     Within  two  minutes 
of  the  time  when  the  officer  of  the  sheriff  of 
Surrey  led  him,  the  defendant  was  again 
arrested  by  an   officer  of  the  sheriff  of 
Middlesex,  by  virtue  of  a  warrant  on  an- 
other writ  de  contumace  cajfnendo,  also  issued 
at  the  instance  of  Hugh  Smith,  clerk,  and 
for  the  same  matter  as  on  the  writ  on  which 
the  defendant  had  immediately  before  been 
discharged.      The  writ    directed   to  the 
sheriff  of  Middlesex  was  tested  the  SOth 
of  April,  and  returnable  2drd  of  May. 

FoUett  had  obtained  a  rule  to  shew  cause, 
why,  amongst  other  things,  the  defendant 
should  not  be  discharged  from  the  custody 
of  the  sheriff,  on  the  ground  that,  whilst 
attending  before  the  Judge,  he  was  privi- 
leged from  arrest. 

Sir  James  Scarlett  and  Hogf^ins  shewed 
cause,  and  submitted  that  privilege  from 
arrest  only  availed  in  those  cases  where  a 
party  was  attending  involuntarily  in  the 
course  of  a  cause  ;  that  the  defendant  in 
the  present  case  was  attending  before  a 
Judge  in  consequence  of  his  own  act,  he 
having  sued  out  the  habeas  corpus  for  the 
purpose,  and  was  therefore  not  privileged. 

Follett,  contra,  said,  he  had  never  un- 
derstood the  rule  to  be  so,  but  that  the 
privilege  extended  to  those  who  were  at- 
tending bond  fide  in  a  cause,  whether  by 
compulsion  or  otherwise. 

[Denman,  C.  J. — Can  the  defendant  here 
be  said  to  have  attended  voluntarily  ?] 

Apprehended  not,  as  it  was  only  by  suing 
out  habeas  corpus  that  the  defendant  could 
get  discharged  firom  the  ibrmer  illegal  cua* 
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tody;  but  it  is  not  the  fact  of  attendiiig  vo- 
luntarily or  inYolnntarily.ao  as  the  party  » 
attending  bond  fide;  and  therefore,  suppos- 
ing that  the  defendant  may  be  said  to 
have  attended  before  Mr.  Justice  Patteson 
voluntarily,  at  all  events  he  did  so  homafide^ 
1  Tidd^  198,  el  $eq.  In  fFUl$r.  Guniey(l), 
where  criminal  process  issued  on  Sunday, 
and  the  defendant  was  detained  upon  that 
until  Monday,  when  he  was  taken  on  civil 
process  upon  his  leaving  Bow-street,  the 
Court  discharged  him  from  that  arrest.  In 
that  case,  no  doubt  the  criminal  charge 
was  a  mere  contrivance* 

Parke,  J. — ^There  was  a  case  before  me 
in  the  other  court,  in  which,  after  consult- 
ing with  the  other  Judges,  I  thought  a 
person  who  was  acquitted  at  the  Old  Bailey, 
and  was  immediately  arrested  on  civil  pro- 
cess, was  not  privileged. 

The  King  v.  Delaval  (2)  was  also  cited. 

The  Court  took  time  to  consider  this 
point ;  and  upon  a  subsequent  day — 

Denmaiv,  C.  J.  [after  stating  the  facts, 
and  the  questions  arising  upon  them,]  said — 
On  consideration,  we  think  that  the  defen- 
dant in  this  case  was  privileged  from  arrest. 
No  case  has  occurred  in  which  it  has  been 
directly  held  that  a  party  brought  up  by 
ItaheoM  corpus  was  privileged  from  arrest 
redeundo.  In  The  King  v.  Delaval^  where 
the  writ  of  habeas  eorpu$  was  sued  out  by 
a  third  party,  the  Court  assume  that  sudi 
a  privilege  exists ;  and  as  it  turned  out  that 
the  present  defendant's  detention  under 
the  former  writ  de  cantumace  capiendo  was 
improper,  we  think  he  may  fairly  be  con- 
sidered as  involuntarily  attending  before  the 
Judge,  and  was  privileged  from  arrest. 

Rule  abtolute,  on  condition  that  the 
defendant  should  not  bring  any 
aclion. 


1832.     "> 
.«4.  3 


Nov 


CLARKE  V.  THE  IMPERIAL  OA8- 
LIOHT  AMD  COKE  COMPANY. 


Corporation — Annuity — Grant. 

By  1  ^  12  Oeo.  4,  the  defendants  were  tn- 
corporated  with  all  the  rights  and  privileges 
of  a  corporation*    By  the  62nd  section,  cer^ 

(1)  8  B.  ft  C.  769;  §.  c.7  Liw  Jouni.K.B.  99. 
(f )  3  But.  1484 ;  s.  c  1  W.  Blso.  410,  439. 


fata  persons  are  appointed  direetars  to  trans^ 
act  the  business  of  the  company,  and  by  tht^ 
7 1  St  section,  their  pomtr  is  confined  to  thm< 
ordinary  proceedings  of  the  company : — • 
Held,  that  they  had  pomer  to  grant  an  anm 
nuity  for  life  to  a  retired  clerk,  by  way  e^ 
pension.  The  deed  by  which  smch  an  oi^ 
nuity  was  gratUed  had  the  corporation  set^ 
affixed  This  was  held  to  bind  the  corpon^ 
tian,  unless  they  shewed  very  clearly,  thi^ 
the  provisions  of  the  act  had  not  been  con^ 
plied  with,  with  regard  to  the  manner  t 
which  this  deed  was  executed. 

Quaere — Whether  the  entries  in  the  comt 
pany's  books  were  admissible  in  evidence  ^\ 
the  company,  in  order  to  shew  that  the  p^r* 
visions  of  the  act  had  not  been  complied  wLm 

This  was  an  action  of  covenant,  bron^j 
against  the  defendants,  who  were  constitor  m 
a  body  corporate  by  act  of  parliament, 
recovery  of  4001.,  the  arrears  of  an  aimu^v 
payable  to  the  plaintiff  by  virtue  of  an    mi 
denture,  which,  upon  oyer,  was  set  fo'^c 
and  to  which  the  defendants  pleaded 
est  factum.     This  deed,  purporting  t( 
made  between  the  Imperial  Gas-light 
Coke  Company  and  the  plaintiff,  aftei 
citing  the  several  acts  of  parliament, 
which  the  company  was  established, 
that  Clarke  had  been  clerk  to  the  said 
pany,  and  had  at  all  times  since  his 
ment,  diligently  and  assiduously   ex< 
himself  in  the  affairs  of  the  company, 
faithfully  executed  and  discharged  his  of 
and  by  the  exertions  and  conduct  of 
plaintiff,  tlie  prosperity  and  success  of 
said  company  had  been  much  promo 
but  the  said  plaintiff  had  been  lately  i 
pacitated  by  ill  health,  from  the  accust( 
personal  attention  to  the  duties  of  the 
office ;  and  reciting  that  a  certain  comnui^^ 
of  proprietors  duly  appointed  by  a  gei 
meeting  of  the  said  company,  by  their 
in  writing,  made  to  a  special  general 
ing  of  the  said  company,  did  represent 
from  the  state  of  health  of  the  plaintif 
had  been  reduced  to  the  necessity  of  a| 
ing  for  leave  of  absence  repeatedly,  ai 
appeared  expedient,  that  he  should 
vited  to  retire  from  the  office,  and  th  '^ 
pension  of  400/.  per  annum  for  life,  sh^^f 
be  allowed  to  him,  with  the  usual  cond5^ 
of  abstaining  from  all  acts  to  the  prejuv^^ 
of  the  company,  &c. ;  and  that  the  me^^" 
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the  report  of  the  commit- 
and  approved,  and  that  it 
e  directors,  to  carry  the  re- 
md  suggestions  therein  con- 
t ;  and  that  the  said  report 
igs  of  the  said  general  meet- 
communicated  to  the  plain* 
oosideration  of  a  grant  of  a 
ity  of  400/.  to  him  for  h'fe, 
e  of  clerk ; — witnessed,  that 
leration  of  the  past  services 
f  the  said  plaintiff,  for  and 
i  said  company,  and  of  his 
be  said  office  of  clerk,  in 
I  the  said  report,  and  the 
I  at  the  general  meeting,  and 
of  the  sum  of  5t,  the  com- 
A  annuity  of  400/.  per  an- 
itiff  for  life,  upon  this  ex- 
that  the  said  pension  or 
le  forfeited,  &c.  in  case  the 
Mild  at  any  time  thereafter, 
n  name  or  on  his  own  ac- 
nanie  of  any  other  person, 
supply,  or  should  become 
herwise  in  any  manner  con- 
engaged,  or  promote  or  in* 
QTairs,  business,  or  conduct, 
tnpany,  or  of  any  individual 
afacture,  &c.  any  gas  for 
parts  of  the  city  of  West- 
where,  within  the  district  of 
ind  its  environs,  as  the  said 
ow  entitled  to  supply  and 
unless  with  the  consent  of 
:e. 

i1,  before  the  late  Lord  Ten* 

the  Sittings  after  Michael- 

,  the  plaintiff  produced  the 

proved   the   seal   affixed 

e  defendants'  corporate  seal. 

of  the  defendants,  it  was 

the  deed  was  invalid,  and 

the  defence,  evidence   was 

riea  in  the  company's  books 

IS  &c.  made  at  the  meetings 

granting  of  the  annuity,  the 

>  it  was  contended,  would  be 

the  provisions  of  the  act  had 

ed  with,  so  that  the  company 

d  by  what  was  done  at  the 

the  resolution  was  made  to 

o  to  the  plaiotiff. 

mn  offered  of  the  time  or 

ong  the  corporate  seal,  nor 


of  any  authority  or  direction  given  to  any 
person  to  affix  the  same,  except  each  as 
were  contained  in  those  resolutions,  or  may 
he  inferred  from  the  proceedings  set  forth. 

The  company  was  incorporated  by  1  &  2 
Geo.  4.  c.  117,  and  has  been  regulated  by 
acts  passed  4  Geo.  4.  c.  95,  and  10  Geo. 
4.  c.  12.  Not  any  of  the  entriea  before 
mentioned  were  under  the  corporate  seal  of 
the  company. 

The  verdict  waa  entered  for  the  plaintiff, 
damages  400/.,  subject  to  the  opinion  of  the 
Court,  upon  the  following  questions  : 

First,  ^¥hether  the  evidence  so  tendered 
by  the  the  defendants  could  be  received ; — 
second,  if  it  could  be  so  received,  whether 
it  constituted  a  defence  to  the  action,  by 
shewing  the  deed  to  be  void. 

If  the  Court  should  decide  these  ques* 
tions  in  the  affirmative,  a  nonsuit  was  to  be 
entered. 

By  the  52nd  section  of  1  &  2  Geo.  4. 
c.  117,  directors  are  appointed  to  transact 
the  business  of  the  company.  By  the  71st 
section,  their  power  is  confined  to  the  ordi- 
nary proceedings  of  the  compsny. 

PlaU,for  the  plaintiff. — In  the  first  place, 
it  is  clear,  that  the  books — the  books  of  the 
company — made  up  by  them,  could  not  be 
evidence  for  themselves ;  whatever  may  be 
their  internal  r^ulations,  the  plaintiff  was 
not  bound  to  take  notice  of  them.  The 
company  being  incorporate  have  a  corpo* 
rate  sesl,  which  being  affixed  to  the  deed 
testifies  their  being  parties;  and  what  passes 
among  themselves  cannot  go  in  contraven- 
tion of  a  solemn  act  under  their  seal.  Sup- 
pose the  city  of  London  made  a  grant,  and 
their  corporate  seal  appeared  to  be  affixed 
to  the  instrument,  would  it  be  permitted  to 
them  to  bring  evidence  that  their  officer 
was  not  authorized  to  affix  the  seal,  and 
that,  by  mere  private  memoranda  ?  Such  a 
course  cannot  be  pursued  any  more  than 
it  might  be  by  a  private  individual  to  in- 
validate his  deed.  The  subject-matter 
of  this  grant  is  clearly  within  the  scope 
of  their  authority  and  their  duties.  It 
is  a  reward  for  past  services  of  a  meri- 
torious servant,  and  provides  against  his 
giving  assistance  to  any  other  company,  or 
to  any  individual,  so  as  to  injure  the  affairs 
of  the  Imperial  Gas-light  and  Coke  Com- 
pany. 

R.  V.  Richards^  contriL— Such  evidence 
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as  was  offered  in  the  present  case  could  not 
be  given,  unless  it  went  to  avoid  the  deed. 
The  deed  was  executed  in  consequence  of 
certain  resolutions  passed  at  meetings,  of 
which,  and  of  the  purposes  for  which  they 
were  convened,  no  notice  was  given  to  the 
proprietors.  This  is  distinguishable  from 
a  deed  executed  by  an  individual.  In  that 
case,  the  delivery  by  the  individual  is  essen- 
tial  to  the  perfection  of  the  deed ;  but  in 
the  case  of  a  deed  executed  by  a  corporation, 
no  proof  of  delivery  is  necessary,  but  the 
corporation  seal  being  aflSxed,  is  primd 
facie  evidence  of  its  having  been  well  exe- 
cuted ;  that  is  so  in  the  present  case ;  but  the 
circumstances  under  which  that  seal  was 
affixed  were  such  as  to  render  the  execu- 
tion invalid.  Suppose  non  eH  factum  pleaded 
to  a  deed  executed  by  an  individual,  what- 
ever shews  that  the  grantor  was  incapable 
of  granting,  is  evidence  under  the  general 
issue — Thompson  v.  Rock  (I),  In  Stoytes 
V.  Pearson  (2),  that  a  deed  was  delivered  as 
an  escrow,  was  held  to  be  evidence  under 
the  general  issue.  The  facts,  then,  if  they 
tend  to  shew,  that  the  deed  was  improperly 
executed,  may  be  given  in  evidence  under 
the  general  issue :  neither  is  there  any  dis- 
tinction in  favour  of  private  individuals  (3). 
In  Tfie  Derby  Canal  Company  y,  Wilmot  (4), 
the  question  was,  whether  the  fixing  the 
corporation  seal,  with  a  direction  to  the 
clerk  to  retain  the  conveyance  in  his  hands 
till  accounts  were  settled  with  the  purchaser, 
bound  the  corporation,  so  as  to  pass  the 
estate ;  and  it  was  held  not.  There  is  a 
clause  in  the  act,  which  makes  the  books  of 
the  company  evidence.  No  authority  is 
given  by  the  act  to  the  directors,  to  execute 
such  a  deed  as  the  present;  the  effect  of  it  is, 
if  they  are  considered  to  have  such  a  power, 
to  change  the  corporation  in  future  into 
one  for  granting  anuuities ;  they  might  as 
well  grant  an  annuity  for  the  payment  of 
the  coals  which  they  have  for  present  use  ; 
by  the  71st  section,  the  power  of  the 
directors  is  confined  to  the  ordinary  affairs 
of  the  company.  The  act  contains  no  pro- 
vision for  the  remuneration  of  officers; 
they  have  power  to  appoint  a  clerk,  to 
elect  officers,  and  to  make  bye-laws  for  the 
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1)  4  Mao.  &  Selw.  538. 

t)  4  Etp.  955. 
(S)  12  Mod.  423. 
(4)  9  Ettt,  560. 


regulation  of  their  officers,  by  ] 
under  seal.  The  act  contains  n 
which  the  corporation  are  enabl 
such  an  annuity,  nor  would  it  a] 
within  the  general  purposes  fo 
was  established  :  Broughton  v. 
Waterworks  (5). 

[Parke,  J. — There  was  a  caa 
Manchester  Waterworks,  Micha< 
1830,  in  which  similar  points 
cussed  as  are  now  before  the  Cc 
demurrer  to  a  special  plea  (6).] 

That  was  not  the  case  of  a  ( 
nuity. 

Plattt  in  reply,  did  not  dispul 
in  the  case  of  a  deed  executed 
vidual,  upon  a  plea  of  non  esi 
might  be  shewn  that  the  party  v 
contracting  mind ;  and  with  respe 
ing  that  a  deed  was  delivered  as 
that  goes  to  shew  that  it  never  ' 
it  was  only  in  fieri^  and  not  co 
delivery.  These  entries,  if  adi 
not  shew  the  deed  to  be  void, 
tors  have  full  power  by  the  act 
seal  for  the  services  of  the  com 
not  this  done  with  regard  to  tl 
and  affairs  of  the  company? 
proved  that  any  fraud  was  practi 
the  persons  affixing  the  seal  w 
directors,  then  it  would  fall  witli 
of  cases  cited  on  the  other  side 
is  no  more  than  a  deed  of  partne 
tioned  by  legislative  enactment 
the  books  are  made  evidence, 
between  the  different  partners, 
be  absurd  to  say,  that  the  direc 
competent  to  put  the  seal  of  the 
to  a  deed,  unless  by  virtue  of 
under  seal ;  in  that  case,  nothii 
done  by  them ;  it  would  reqni 
tion  under  seal  to  enable  them 
seal  to  that  resolution,  and  so  on  < 
In  the  case  of  Dunstan  v.  the  Im 
light  and  Coke  Company  (7),  tli 
was  not  under  seal,  and  it  was 
that,  in  order  to  bind  the  compj 
be  under  seal;  then,  is  not  t 
matter  of  this  grant  within  th< 
object  for  which  the  corporatior 
lished  ?  are  they  not  to  pay  the 
and  will   this  Court  lay  down 

<5)  3Bani.  &  Aid.  1. 

(6)  See  this  case,  10  Law  Journ.  I 

(7)  10  Law  Joorn.  K.B.  (1  N.s.)  4 
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they  are  to  be  paid  ?  Upon  the  face 
leed,  this  grant  is  made  for  past  ner- 
The  case  of  Broug/Uon  v.  Manclws^ 
termrks  is  dlflferent  from  this ;  that 
>i]|  of  exchange  drawn  hy  the  com- 
nd  it  was  not  within  the  scope  of 
ithority  to  draw  bills  of  exchange. 
a  deed. 

his  day,  the  judgment  of  the  Court 
ivered  by — 

iCAK,  C.J. — This  was  an  action  of 
It  upon  an  indenture,  made  between 
lerial  Gas-light  Company  and  the 
^granting  an  annuity  for  life  to  the 
The  question  turned  upon  the 
of  that  deed  ;  the  annuity  granted 
the  plaintiff,  was  in  the  nature  o{  a 
pension — it  was  contended,  that  the 
18  void,  it  being  said  that  it  was 
f  executed  according  to  the  provi- 

tlie  act  of  parliament.  In  the  case 
r  jyunsian  v.  l/ie  Imperinl  Gns'/ig/tt 
y^  no  corporate  seal  was  affixed,  so 
!  binding  upon  the  proprietors  at 
In  the  present  case,  the  deed  was 
d  by  the  corporate  seal  being 
It  was  then  said,  that  this  was 
!e  for  the  purposes  of  the  act,  and 
on  V.  Manchester  fVaterrvorks  was 
we  are  of  opinion,  that  the  general 
y  to  manage  the  affairs  of  the  com- 
^ll  warrants  such  a  contract  as  this. 
rd  objection,  made  to  the  validity 

deed  is,  that  no  such  contract 
made,  unless  all  the  provisions  of 

in  the  calling  togetiier  a  meeting 
purpose,  be  complied  with.  The 
I  require  this,  and  if  we  could  see 
that  the  provisions  of  the  act  had 
)  complied  with,  it  would  be  incum- 
on  us  to  give  effect  to  the  objcc- 
Dt  the  company,  in  setting  aside  an 
nit  of  .their  own,  should  clearly 
mt  that  proposition.     It  does  not 

but  that  all  the  forms  required  by 
may  have  been  complied  witli,eand 
ch  as  the  seal  was  set  to  this  deed 

proper  officers,  and   the   subjci^- 

of  the  deed  within  the  scope  of 
ower,  and  the  apparent  irregularity 
ive  been  supplied,  we  think  that  tlie 
ff  is  entitled  to  the  verdict.  As  our 
ns  proceed  independently  of  the  en- 
Q  the  books  of  the  company,  which 
wStius,!!.— K.B. 


were  offered  in  evidence,  tlie  question 
whether  they  were  evidence  or  not  for  the 
company,  does  not  arise. 

Postea  to  the  plaintiff. 


1831,  and  ^ 

iQQO  /the  kino  n.  JOHN  PATTESON, 

Nov.  26.   5  "«• 

Iticowpatihle  offices — Acceptance  of,  rrhen 
vacates — 12  Geo,  2.  r.   29;    5.";    Geo.  3, 
c.    51 — Treasurer   of  county  —  Juslicc  of 
Peace, 

The  ground  upon  which  it  has  been  held, 
that  the  acceptance  of  a  second  office^  incom' 
patible  with  one  already  held^  vacates  the 
firsts  is  an  implied  surrender  on  the  pari  of 
the  apjx)inleef  and  an  acceptance  by  the  per» 
son  or  body  appointing,  of  such  surrender. 
An  officer,  therefore,  cannot  avoid  his  office, 
by  accepting  another  incom ftatiblc  with  it, 
unless  his  office  be  such  as  he  could  dttermine 
by  his  own  acts  simply  ;  or  (if  the  concur^ 
unce  of  another  is  required)  unless  that 
authority  which  had  the  power  to  accept  the 
surrender  or  amove  from  the  old  fffice,  concur 
in  the  new  appointment.  The  defendant  (an 
alderman  and  justice  of  the  peace,  by  virtue 
of  his  office,  of  the  city  of  Norwich  and  county 
of  the  same  city)  was  appointed  by  the  mayor 
and  aldermen,  in  sessions  assembled,  to  be 
treasurer  of  the  city  and  county  thereof:  by 
the  12  Geo,  2.  c.  29.  and  the  55  Geo,  3. 
c.  5\.  the  treasurer  is  to  give  security  to  the 
Justices  at  sessions,  who  are  to  fx  his  salary, 
to  admit,  to  allow,  and  to  pass  his  accounts  ; 
and  the  offices  were  admitted  to  be  incompati' 
ble : — Held,  first,  that  as  the  mayor  audalder^ 
mm,  when  they  appointed  him  treasurer,  were 
acting  as  JuUias,  and  not  in  their  corporate 
capacity,  the  defendant  did  not,  by  accept- 
ing the  office  of  treasurer,  vacate  that  of  al- 
derman ;  although,  if  he  fdl  the  former  office 
in  conjunction  with  the  latter  —  quaere,  if  it 
would  not  be  ground  of  amotion.  Secondly, 
the  appointment  is  complete,  before  the  secu- 
rity required  by  the  statute  has  been  entered 
into,  Thiidh/,  the  defendnnt  was  incapable  of 
being  appointed ;  and  scujIjIo,  «>  Justice  of 
Peace  is  capable  wiihin  his  distriet. 

This  was  an  information  in  the  nature  of 
quo  warranto,  alhging  in  the   first  county 
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usurpation  by  the  defendant,  of  the 
:e  of  alderman;  in  the  second,  of  jtis- 
i  of  the  peace,  and  in  the  third,  of  alder- 
n  and  justice  of  the  peace  of  the  city  of 
3rwich,  in  the  county  of  the  same  city. 
Pleas. — First,  that  the  defendant  has  ex- 
cised the  offices  for  more  than  six  years, 
econd,  to  the  first  count,  setting  out  let-  ■ 
ers  patent  of  15  Car.  2,  to  the  mayor, 
sheriffs,  citizens,  and  commonalty,  whereby 
the  mayor,  recorder,  steward,  and  alder- 
men of  the  said  city,  who  had  borne  the 
office  of  mayor,  so  long  as  they  should 
continue  in  those  offices,  were  appointed 
justices  of  the  peace ;   it  then  stated  the 
mode  of  election  specified  in  the  letters 
patent,  and  that  defendant  was  elected  al- 
derman, according  to  the  directions  therein 
contained.    I'hird  plea  to  the  second  count, 
af\er  setting  out  the  letters  patent,  stated 
the  defendant's  election  to  be  an  alderman, 
and  afterwards  to  the  mayoralty,  by  virtue 
of  which  he  became  justice  of  the  peace. 
Fourth  plea  to  the  third  count ;  the  same 
in  substance. 

Replication,  severally,  to  the  second, 
third,  and  fourth  pleas,  admitting  the  alle- 
gations therein  contained,  alleged,  that  after 
the  making  of  the  act  55  Geo.  3.  amend- 
ing 12  Geo.  2.  c.  29,  the  defendant  was 
appointed  to,  and  accepted  the  office  of 
treasurer  of  the  county  of  the  said  city 
of  Norwich,  and  county  of  the  same  city, 
and  that  he  gave  the  security  required  by 
the  statute;  which  said  offices  of  alder- 
man of  the  said  city  and  treasurer,  are 
wholly  incompatible. 

Rejoinder  to  the  several  replications, 
took  issue  upon  the  having  given  secu- 
rity, to  which  rejoinder  there  was  a  gene- 
ral demurrer. 

Campbell,  in  support  of  the  demurrer, 
contended,  that  the  defendant  had  here 
tendered  an  immaterial  issue.  The  alle- 
gation contained  in  the  replication  is,  that 
he  was  appointed  to  and  accepted  the 
office  of  treasurer.  The  appointment  by 
the  Justices  is  complete,  although  the  se- 
curity may  not  have  been  entered  into — 
12  Geo.  2.  c.  29.  s.  6.  It  is  after  his  ap- 
pointment, that  the  Justices  are  to  fix  the 
amount  of  security,  and  whether  they  ever 
fix  it  or  not,  is  immaterial  to  the  validity 
of  the    appointment.     In   The  King  v. 


Hughes  (1),  it  was  held,  that  the  accept- 
ance of  an  office  incompatible  with  the 
one  a  party  then  holds,  vacates,  although 
the  election  to  the  second  may  be  irregular. 
Then,  secondly,  with  regard  to  the  incom- 
patibility of  offices,  the  only  point  which 
it  can  be  attempted  to  make  on  the  other 
side  is,  that  the  second  office  is  not  a  cor- 
porate office ;  and  that,  however  incompati- 
ble, the  acceptance  of  it  will  not  operate  to 
vacate  the  first ;  for,  with  regard  to  their 
incompatibility,  if  they  were  both  corpo- 
rate offices,  there  could  be  no  doubt.  By 
the  55  Geo.  3.  c.  51.  s.  17,  the  Justices  at 
quarter  sessions  have  unlimited  power  of 
granting  a  salary  to  the  treasurer,  who  is 
accountable  to  them  for  every  sum  that  he 
expends ;  and  they  are  to  audit,  to  pass, 
and  allow  his  accounts.  I'he  accepting 
a  second  incompatible  office  vacates  the 
first—Piite'f  case  (2),  Milward  v.  Thatcher 
(3),  The  King  v.  Tizzard  (4),  and  in  the 
latter,  the  circumstance  of  the  town  cleric^ 
being  removable  by  the  mayor  and  alder 
men,  and  of  his  salary  being  fixed  by  thei^^ 
was  considered   to  render  the  offices  ^ 

town  clerk  and  alderman  incompatible; 
that  with  regard  to  the  question,  whi 
both  offices  are  corporate,  there  can  be 
doubt.      The    rule  is    not    restricted 
corporate  offices,  but  extends  to  all  ol 
in  which  the  public  are  interested — 4  /=- 

310(ed.lC71),  Co»ii./)i/f.«Officer'(K.^ 

6).    Thus,  if  a  coroner  is  elected  sheriF ::f;|,^ 

ceases  to  be  coroner.     Justice  of  Com**      moQ 
Pleas  taking  a  patent  for  King's  Be        och, 
vacates  his  patent  as  Judge  of  Con^^  man 
Pleas— Z).ver  159,  Cro.  Car.  127, 128  ^    (^ 
former  office  is  void,  on  signing  th^     p^. 
tent  for  the  latter,  this  court  being  a  ^^ourt 
of  error  for  the  Common  Pleas ;  aoA   //  ^ 
not  necessary,   that  there   should  be  jq 
actual    surrender  of  the    former  ftwtient 
[Lord  Tenter  den  suted,  that  upon  his  beii^ 
made  a  Judge  of  this  court,  he  had  sur- 
rendered his  patent  creating  him  Judge  of 
the  Common  Pleas.]     Neither  Dyer  nor 
Saunders  surrendered  their  patents ;  lo  if 
the  Remembrancer  of  the  Exchequer  be 
made  a  Baron  of  the  Exchequer,  the  fira^ 
office  becomes  void — Dyer,  197,  6.    Jadi 

(1)5  BarD.  &  Cress.  886. 
(t)  Doug.  398.  n. 

(3)  tTermRpp.  Bl. 

(4)  9  B.  &  C.  4 1 8 ;  s.  c.  8  Law  JoarD.  K.B.  1 
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oai  oflkes  that  do  not  dash,  may  be  held 

together— C«.   Ttm.  Hard.  964.      The 

Chancellor  may  be  Chief  Justice  of  the 

Common  Pleas.     (Sereral  of  the  instances 

collected  in  Com,  Dig.  were  cited,  to  shew 

r/iat  the  role  extended  to  offices  not  cor- 

|3orate.)    And  lastly,  Sir  C.  Homardi  case 

(3).     It  may  be  said,  that  the  defendant 

could  withdraw,  when  the  treasurer's  ac- 

crounts  were  under  consideration ;  he  would 

Chen,  however,  neglect  his  duties  as  a  Jus- 

c  ice  of  the  Peace. 

Coleridge^  contri. — As  to  the  immate- 
ridility  of  the  issue,  much  of  the  argument 
Oil  the  other  side  has  laid  great  stress  upon 
Khe  accountability  of  the  defendant,  as  trea- 
sasrer,  to  the  Justices  at  sessions;  he  is 
C  o  receive  no  sums  until  security  is  given 
f  *y  him  ;  how  then  can  it  be  said,  that  this 

■  s    an  immaterial  issue?     On  the  contrary, 

■  ^    is  most  material.     If  issue  had  not  been 

<>^  Icen  on  the  fact  of  security  liaving  been 

B**  wen,  it  must  have  been  taken  to  be  ad- 

Raittcd.  and  the  arguments  relating  to  the 

iri compatibility  would  have  had  their  full 

«v^ght.     It  may  not  be  the  only  material 

fWct,  but  it  is  one  material  fact.     It  is  said 

on    the  other  side,  that  he  has  admitted 

tHat  he  has  accepted  and  entered  upon  the 

«)i«charge  of  the  office.     The  allegation  to 

^liat  effect  can  only  be  taken  to  admit  that 

He  has,  as  far  as  is  compatible  with   not 

Having  given  security. 

[Lord  TsNTEaDBM,  C.  J. — What  duties 
^u^  to  be  done  by  him,  without  entering 
into  the  security  ?  what  trust  was  reposed 
in  him,  except  that  of  receiving  sums?] 

Admitted,  that  there  was  no  other  duty. 
^h%  the  second  point,  the  question  is  not 
whether  the  two  offices  are  incompatible; 
for  it  must  be  admitted,  that  the  liability 
to  be  removed  at  the  pleasure  of  the  Jus- 
tices, and  to  account  to  them,  renders  the 
olBce  of  Justice  incompatible  with  that  of 
treasurer ;  but,  does  tlie  acceptance  of  the 
Vuter  office  vacate  the  former  ?     Where 
two  oflSoet  that  are  incompatible  are  ac- 
ttfted  by  the  same  person,  that  which  is 
kt  in  point  of  time,  should  have  prece- 
face,  and  it  is  the  latter  which  the  party 
*  viable  to  take ;  except  that,  where  the 
Vf^tmentis  by  the  same  person  or  body, 

(5)  Sir  W  Jones,  293. 


he,  by  the  appointment  of  the  same  persoi 
to  a  second  office,  intimates  an  intention  to 
receive,  and  the  party  accepting  shews  his 
readiness  to  give  up,  the  first  office.  The 
case  of  the  coroner  and  sheriff,  in  FUz. 
N.B.f  De  coronatore  eligendot  is  within  this 
proposition.  The  sheriff,  as  well  as  the 
coroner,  was  elected  in  former  times,  by 
the  freeholders  of  the  county;  it  was  not 
until  9  Ed.  t,  that  the  sheriff  was  chosen 
by  the  King.  It  will  be  said,  that  as  Fits- 
herbert  wrote  after  that  time,  and  adopted 
the  law  upon  that  subject,  the  same  law 
still  continued  to  exist ;  there  is,  at  all 
events,  no  authority  for  saying,  that  the 
appointment  to  the  office  of  sheriff  ipso 
facto  vacates  the  office  of  coroner ;  but  a 
suggestion  was  made  to  the  Crown  of  the  co- 
roner's discharge,  and  a  writ  issued  accord- 
ingly, to  elect  a  new  one ;  and  until  he 
was  removed,  he  would  remain  both  she- 
riff and  coroner;  then  as  to  the  cases  of 
the  Judges,  when  cited  without  attention 
to  the  circumstances,  and  without  reference 
to  the  reasons  upon  which  the  decisions 
rested,  they  are  authorities  against  my 
position  ;  but  the  Judges  then  held  durante 
bene  placito ;  and  the  King,  by  appoint- 
ing a  Judge  of  the  Common  Pleas  to  be  a 
Judge  of  the  King's  Bench,  signified  his 
will  to  vacate  the  first  office,  and  the  Judge, 
by  accepting  the  second,  shewed  his  wil- 
lingness that  it  should  be  vacated.  The 
same  observation  may  be  applied  to  the 
cases  of  The  Kinfr  v.  Trelawney  (6),  The 
King  V.  Blissel  (7%  Mil  ward  v.  Thatcher; 
the  appointment  in  all  to  the  two  offices, 
was  by  the  same  body. 

[LordTenteroen,  C.  J. — The  practice, 
since  the  Judges  have  ceased  to  hold  du^ 
ranie  bene  placito,  has  been  for  the  Judge 
of  the  Common  Pleas  to  resign  liis  patent, 
when  created  a  Judge  of  the  King's  Bench.] 

In  Sir  G,  Crake's  case{H\  not  one  word 
is  said  about  the  second  appointment  va- 
cating the  first.  If  the  appointing  a  Judge 
to  an  inconsistent  office  would  have  va- 
cated his  patent,  what  would  have  been 
easier  than  for  King  Charles  to  have  ap- 
pointed Chief  Baron  Walter  to  the  office  of 
sheriff,  as  it  is  known  he  did  Sir  Edward 


(6)  S  Burr.  1616. 

(7)  Dougl.  398,  n. 
(8>  Cro.  Car.  1«7,  1«8. 
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Coke,  in  ortlcr  to  prevent  his  being  mem- 
ber of  parliament  ?  The  Chief  Baron  was 
appointed  ^ti/iiM//iii  se  bene  gesserit,  and  hav- 
ing fallen  into  the  King's  displeasure,  the 
latter  would  have  been  glad  enough  to  get 
rid  of  him  in  that  way.  With  regard  to 
The  King  V.  Blaze  (9),  the  King  appoint- 
ed to  both  offices.  4  In$t,  S\0,  has  been 
cited  to  shew  that  the  acceptance  of  one 
office  vacates  the  other  ;  but  the  effect  of 
it  is,  that  a  person  having  one  office,  cannot 
take  another  that  is  incompatible,  without 
surrendering  the  first.  With  regard  to  the 
case  in  1  Sid.  305,  where  it  is  said  that  a 
bishop  cannot  have  a  benefice  by  comment 
dnm^  in  his  own  diocese;  the  bishop  con- 
tinued to  hold  notwithstanding.  In  Gibs. 
Cud,  933,  it  is  said,  there  has  been  a  question, 
whether  a  bishop  could  hold  in  commcndam 
in  his  own  diocese,  because  he  cannot  visit 
himself,  but  he  is  under  the  metropolitan; 
and  in  Coke  and  Glover  v.  the  Bishop  of 
Coventry  and  Lincoln  (10),  Dodderidge,  J. 
says,  there  should  have  been  amotion  or 
snrrender.  And  with  regard  to  Sir  Charles 
Howard's  case,  that  was  one  of  the  many 
expedients,  used  by  the  first  Charles,  for 
raising  money  without  the  intervention  of 
parliaments.  Fitz,  N.  B.,  for  the  election 
of  a  verderer,  the  King's  writ  must  go 
to  remove.  Not  one  of  the  cases  cited 
Com,  Dig.  *  Officer,'  (K.  5,  B.  6,)  trenches 
upon  the  rule,  except  the  Bishop*s  case  and 
Sir  Charles  Howard's.  In  The  Kins  v. 
Heaven  (11),  the  Court  would  not  grant  an 
information  in  the  nature  of  a  97/0  warranto^ 
until  an  alderman  had  been  removed. 

[Taunton,  J. — The  ground  upon  which 
tiiat  decision  rested  was,  that  by  non-resi- 
dence, he  did  not  necessarily  vacate  his  of- 
lice  of  alderman.] 

The  mayor  and  justices  sitting  at  quarter 
sessions,  are  not  the  corporation,  nor  an 
integral  part  of  it ;  and  can  it  be  said,  that 
upon  the  construction  of  the  charter,  an 
alderman  could  vacate  his  office  by  accept- 
ance of  another  office  incompatible  with  the 
office  of  alderman  ? 

Campbell,  in  reply. — In  the  case  of  Mil- 
ward  V.  Thatcher,  it  did  not  ap]>ear,  nor  in 
I  lie  other  cases,  where  it  was  said  hy  the 

(9)  Cro.  Car.  203;  a.  0.  Dyer,  179,  6. 

(10)  Moor, « 19. 

(U)  t  Term  Rep.  77f. 


Court,  that  the  acceptance  of  a 
compatible  office  would  vacate 
that  the  electors  were  the  sami 
a  principle  of  law  conducive  to 
good, that  the  acceptance  of  aucho 
vacate  the  other.  The  reason  j 
by  the  acceptance  of  the  office 
the  office  of  coroner  is  vacate 
the  latter  is  under  the  contr 
former. 

[Lord  Tenterden,  C.  J. — 
vacate  our  offices  by  being  app 
tices  of  tiie  Peace  for  a  particu 
The  duties  of  the  different  offic« 
incompatible,  as  we  have  very  o 
troul  the  acts  of  Justices.] 

A  Justice  of  Peace  is  no  office 
than  a  peer  of  the  realm. 

[Parke,  J. — What  say  you  1 
of  King's  Bench  being  appoint 
of  oyer  and  terminer  and  gaol  d 

We  have  had  the  case  of  a 
Eyre  vacating  a  verderer.  But  \ 
have  been  suggested  by  the  Coi 
manent  offices,  known  to  the  law 
fore  different. 

Cur.  i 

This  case  was  argued  in  I 
term,  1831,  before  Lord  Tentei 
Littledale,  J.,  Parke,  J.,  and  T 
and  now  on  this  day,  November 

Parke,  J.,  after  stating  the 
delivered  the  judgment  of  the 
follows  : — 

Two  questions  arose  on  thesi 
and  were  argued  at  the  bar. 
whether  the  rejoinder  was  suffic 
second,  whether  the  appointm 
acceptance  of  the  office  of  treai 
county  of  the  city,  did  or  did 
the  office  of  alderman,  justice  o 
or  either  of  them. 

The  first  question  depends 
materiality  of  the  averment  in 
cation,  that  the  defendant  gave 
rity  as  therein  is  before  mentio 
mayor,  recorder,  steward,  and 
being  justices  of  the  peace ; 
replication  containing  also  an  av 
he  accepted  and  took  upon  1 
office  of  treasurer,  and  enterei 
discharge  of  the  duties  of  such  c 
if  the  giving  of  a  security  be 
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t  to  becoming  treasurer,  or  being 
]e  and  accountable  as  such,  the 
is  material  and  traversable;  if  it 
is  immaterial;  and  the  Court  is  of 
bat  by  the  form  of  the  appoint- 
ted  in  the  replication,  it  is  not 
3ndition  precedent,  unless  it  be  so 
It.  12  Geo.  2.  c.  29.  s.  6,  in  pur- 
w hich  the  defendant's  appointment 
e;  and  by  that  statute  we  think  it 
de  a  condition  precedent,  either 
ijoyment  of  the  office,  or  to  the 
0  account  for  the  monies  received 
^  of  the  office ;  the  statute  ap- 
is in  this  res])ect  to  be  directory 
if  so,  the  appointment  of  the  de- 
'as  complete,  and  the  rejoinders 
rl  in  law,  as  tendering  issue  on  an 
il  allegation. 

:ond  question  is  one  of  more  dif- 
id  importance.  It  ivas  admitted 
ument  that  the  offices  of  treasurer 
e  of  the  peace  are  incompatible  ; 
idmitted  on  the  pleadings  that  the 
was  appointed  to,  and  accepted, 
of  county  treasurer;  the  question 
is  the  effect  of  that  appointment 
stance  ?  Without  acceptance  by 
D  appointed,  it  is  clear  that  the 
i  could  not  be  avoided,  Noy,  78  ; 
cpcrU^  J22,  b,  in  the  margin. 
:ceptance,  the  first  office  becomes 
r  void,  so  that  the  party  may  be 
r  a  proceeding  in  quo  warranto," 
e  to  hold  that  the  office  of  justice 
ice  is  absolutely  void,  in  this  case, 
be  difficult  not  to  come  to  the 
elusion  in  every  case  in  which  a 
'  the  peace  accepted  an  office 
i  district,  accountable  before  jus- 
t  sessions — that,  (or  instance,  of 
of  the  poor,  or  churchwarden,  or 
of  the  highways,  and  it  would  be 
ivous  consequence  to  the  interests 
blic,  if  it  were  to  be  decided  that 
ate  could  not  discharge  the  im- 
lUties  of  these  subordinate  situa- 
bout  losing  entirely  and  for  ever 
rior  office ;  this  very  question, 
tlie  office  of  justice  of  the  peace 
fffice  of  overseer  were  compatible, 
fore  the  Court  in  The  Kinsr  v. 
8),  bat  the  Court  gave  no  judi- 

(t()  1  Barrow,  ti5. 


cial  opinion  on  it ;  but  from  the  form  of  the 
proceeding,  which  was   an  application  to 
quash  an  order  of  sessions,  discharging  an 
order  of  two  justices,  appointing  the  de- 
fendant, who  was  an  acting  justice  of  the 
peace  for  the  county,  to  be  an  overseer  of 
the    poor,   it  seems    to  have  been    con- 
sidered, both  by  the  bar  and  the  bench, 
that  if  the  two  offices  were  incompatible, 
the  consequence  would  be,  that  the  party 
should   be  discharged  from  that  of  over- 
seer, as  having  been  disqualified  or  ex- 
empted, and  not  from  that  of  justice  of  the 
peace,  as  being  vacated  by  the  appoint- 
ment to  be  overseer."     Again,  it  would,  as 
it  appears  to  us,  be  an  anomaly  in  the  law 
if  a  public  officer,  who  could  not  directly 
resign  or  be  removed,  without  the  concur- 
rence or  privity  of  a  superior  authority, 
should  be  able  to  accomplish  the  same  ob- 
ject indirectly  by  acceptance  of  an  incom- 
patible oilice ;  a  sheriff  who  is   indictable 
for  not  accepting  and  executing  his  office, 
might  relieve  himselTwithout  the  concur- 
rence of  the  Crown,  by  being  elected  to  the 
ofKce  of  coroner,  and  other  instances  of 
the  same  kind  might  be  put.    These  con- 
siderations, therefore,  lead  us  to  entertain 
doubt  whether  the  general  proposition  can 
be  supported,  that  under  all  circumstances 
the  acceptance  of  an  incompatible  office  (by 
whomsoever  the  appointment  to  it  is  made) 
absolutely  avoids  a  former  office ;  and  upon 
reference  to  the  authorities,  we  think  that 
this  proposition  is  not  made  out,  but  that  it 
must  be  limited  or  qualified,  and  that  such 
acceptance,  though  it  may  be  the  ground 
of  amotion,  does  not  operate  as  an  abso- 
solute  avoidance   in  those  cases  where  a 
person  cannot  divest  himself,  but  requires 
the  concurrence  of  another  authority  to  his 
resignation  or  amotion,  unless  that  autho- 
rity is  privy  and  consenting  to  the  second 
appointment.    In  the  earlier  books  and  au- 
thorities, the  ground  upon  which  the  accep- 
tance of   an   incompatible    office    avoids 
another,  is  not  distinctly  explained  ;  in  the 
cases,   however,  of  Gage  v.  Peacock  {\3)t 
and  Verier  v.  Corporation  of  Sandf9ich{\4f\ 
it  appears  to   have    been  argued  on  the 
ground  of  an  implied  surrender ;  and  in 
some  more  modern  cases  ivhere   the  first 
office  is  clearly  avoided,  the  reason  ex- 

(13)  Nov,  H. 

(14)  f  Keble,  9t. 
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pressly  stated  is,  that  it  operates  as  an  im- 
plied surrender  of  the  former  office  or  an 
amotion.  In  The  King  v.  Trelawney,  Lord 
Mansfield  puts  it  on  the  former  ground ; 
and  that  opinion  is  adopted  by  Buller,  J. 
in  Mdward  v.  Thatcher,  Lord  Kenyon,  in 
The  King  \.Pateman(i5\  puta  it  on  the 
latter  ground ;  also  the  opinion  of  Little- 
dale  J.,  in  The  King  v.  Hughes {\ 6).  If 
this  view  of  the  subject  be  correct,  it  seems 
to  follow,  that  the  acceptance  of  the  second 
office  will  not  absolutely  avoid  the  first, 
unless  it  be  made  by,  or  with  the  privity  of, 
that  authority,  which  has  the  power  to  ac- 
cept the  surrender  of  the  first,  or  to 
amove  from  it.  Upon  reference  to  the  au- 
thorities, it  will  be  found,  that  in  most,  if 
not  in  all  cases  where  the  office  has  been 
held  to  be  absolutely  void,  a  surrender  to, 
and  acceptance  by,  the  same  persons  who 
appointed  to  the  second  office,  or  an 
amotion  by  those  persons,  would  be  good. 
Thus,  a  forester,  by  patent  for  life,  or  warden 
of  a  forest,  is  made  Justice  in  Eyre  of  the 
same  forest  pro  hdc  vice — 4 /A  Imi.  310; 
a  Justice  of  the  Court  of  Common  Pleas  is 
made  Justice  of  the  Court  of  King's  Bench, 
Dyett  159;  a  Remembrancer  of  the  Ex- 
chequer for  life  made  a  Baron  of  the  Ex- 
chequer, Dyer,  197,  6.;  a  flag  officer  ap- 
pointed to  another  command,  Johnson  v. 
Margetson  (17),  are  all  instances  in  which 
both  appointments  are  made  by  the  Crown ; 
and  the  case  of  a  town  clerk  made  alder- 
man, Siderfin,  S05,  and  jurat  made  town- 
clerk,  Milward  v.  Thatcher,  a  burgess 
made  alderman,  The  King  v.  Hughes,  all 
appear  to  be  cases  of  appointment  by  the 
corporation  at  large.  In  The  King  v. 
Tizzard^  it  does  not  appear  by  the 
pleadings  in  the  case,  whether  the  mayor, 
aldermen,  and  bailiffs,  who  appointed  to 
the  office  of  town  clerk,  had  or  had  not  the 
power  of  accepting  the  resignation  of  that 
of  alderman;  and  as  this  objection  was  not 
stated,  we  do  not  consider  this  as  forming 
an  exception  to  the  position  now  laid  down. 
The  cases  of  a  forester  appointed  by  the 
Crown,  and  elected  verderer  by  the  free- 
holders. Sir  Charles  Howard^ s  case{\%\  a 
coroner  made  a  verger,  Comyns*s  Digest, 

(15)  f  Term  Rep.  777. 

(16)  5  Barn,  k  Cress.  886. 

(17)  1  H.BUck.t61. 
08)  Sir  W.  Joaes,  f9b. 


tit. '  Officer,'  G.  4,  only  shew  that  tl 
ceptance  of  the  new  appointment  is  n 
ground  of  discharge  from  the  old  one 
Crown,  and  that  this  is  so,  further  s] 
from  the  argument  of  Noy,  in  Sir  H 
Jones,  who  said  that  he  had  seen  precc 
that  divers  offices  had  been  seized,  b 
one  had  so  many,  quod  eis  inlendere  i 
In  Siderfin,  $05,  where  it  is  said  tl 
Chief  Justice  cannot  be  Prothonotary 
own  court,  it  is  not  said  that  by  ace 
it  the  office  of  Chief  Justice,  wot 
void.  Upon  principle,  not  conflictin 
any  of  the  authorities,  it  seems  that  an 
cannot  avoid  his  office  by  accepting  sr 
unless  his  office  be  such  as  he  could 
mine  by  his  own  acts  simply,  nor  unle 
authority  concurs  in  the  new  appoii 
which  would  accept  the  surrender 
amove  from,  the  old  one  ;  and  this  pr 
tion  is  too  plain,  we  think,  to  need  ai 
tlier  authorities.  This  defendant  is  an 
man,  and  by  virtue  of  that  office  a  ji 
the  office  of  alderman  he  could  only  a 
der  to  the  corporation  at  large,  or  bycl 
or  prescription,  or  bye-law  to  a  select 
That  the  assent  of  the  corporation 
resignation  of  an  office  is  necessary,  a 
from  the  following  authorities.  In  S 
Abridgment,  456,  it  is  said,  that  an 
man,  by  the  assent  of  the  cor|M>ratio 
resign  and  relinquish  his  office  to  the 
ration,  for  there  is  no  reason  why  he 
be  bound  to  execute  and  continue 
office  for  all  his  life  against  his  will;  i 
corporation  may  take  such  surrendei 
out  any  power  granted  by  the  chai 
take  it.  In  Siderfin,  14,  The  King' 
derley,  it  is  laid  down,  that  every  c( 
tion,  as  a  corporation,  has  power  to 
resignation.  In  Taylor's  case  (19),  tli 
tion  raised  was,  whether  an  aldermai 
surrender  or  not  ?  Coventry,  S€ 
said  he  could  not,  and  cited  Midi 
case  (20),  in  which  case  the  opinion 
Court  was,  that  he  could  not,  b 
Dodderidge,  J.,  perhaps  they  would 
cept  his  surrender  ;  2  Comyns^s  Dig 
*  Franchises  Corporation,'  (F.  30),  it 
"  Every  member  or  officer  of  a  corp 
may  resign  his  place  or  office  ;"  no 
mentioned  of  acceptance,  but,  as  it  is 
ed  by  these  words,  "  and  a  corporal 

(19)  Popbam,  ISS. 

(20)  15£liz. 
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e  SQch  resigpMtion/'  it  seems 
1  that  the  corporation  rnunt  ac- 
ler  to  render  it  valid.     And  in 

Hall{t\)t  the  Court  say,  that 
»flBcer  cannot  surrender,  unless 
lion  will  accept.  T/ie  King  v. 
f  R'tppon  (22),  The  Queen  v. 
id  HazartTs  case  (24),  are  all  of 
itiet  decisive  to  the  same  effect. 

assent  of  the  corporation  at 
•led  body,  be  required  to  make 
1  valid  and  complete,  the  de- 
d  not  in  this  case  have  effectu- 
»f  his  office  of  justice  and  aU 
ely  by  his  own  act,  and  the 
it  by  the  other  justices  and  al- 
Msions  assembled  ;  and   if  so, 

no  implied  surrender  of  those 
acceptance  of  an   incompatible 

from  them  assembled  and  act- 
ane  character.  The  office  of 
J  justice  therefore  did  not  be- 
tely  void  by  that  acceptance. 
t  however  be  supposed,  that,  in 
lown  in  the  present  instance, 
ean  in  the  slightest  degree  to 
tlie  rule,  that  where  two  offices 
tible,  tliey  cannot  be  held  to- 
ib  is  a  rule  founded  on  the 
nciples  of  public  policy,  and 
btained  from  very  early  times. 
haps  necessary  for  the  Court  to 

than  that  the  circumstance  of 
int  being  appointed  to,  and  ac- 
>ffice  of  treasurer,  did  not  va- 
alderman  and  justice  ;  but  ns  it 
cted,  if  so,  that  the  two  offices 
leld  together,  it  may  be  as  well 
the  acceptance  of  the  treasurer* 
rhaps  be  the  ground  of  amotion 
>rate  body  ;  and  in  addition  to 
ta  to  us  that  the  defendant  was 
«  capable,  under  12  Geo.  2. 
m  long  as  he  was  an  alderman, 
:e,  of  being  nominated  and  ap- 
itarer.  'I'hough  there  be  no 
bition  in  the  statute  of  such 
lent,  it  is  clear  it  never  con- 
he  possibility  of  the  justices 
me  of  themselves.  By  the  6th 
f  are  to  appoint  a  person  resi- 

tty,  366. 

i  Rayni.  563  ;  s.  c.  1  Salk.  433. 

I  Bayn.  1304. 

Lll. 


dent  in  the  county,  he  first  giving  sufficient 
security,  and  he  is  to  pay  the  money  in  his 
hands  according  to  their  orders ;  and  by 
the  7th  section,  he  is  to  keep  books  of 
entries  of  the  sums  received  and  paid  by 
him,  and  to  give  in  his  accounts  on  oath,  if 
required,  of  such  sums,  and  to  lay  before 
the  justices  at  sessions  proper  vouchers 
for  the  same.  He  is  moreover,  by  the  1 1  th 
section,  to  be  continued  in  office,  or  to  be 
removed  at  their  pleasure,  and  to  be  al- 
lowed such  sum  for  his  care  and  pains  in 
the  execution  of  his  trust,  not  exceeding 
20/.  by  the  year,  as  they  in  their  discretion 
shall  think  fit.  All  these  provisions  shew 
that  he  is  intended  to  be  a  mere  ministerial 
officer  under  the  magistrates,  and  not  to 
be  one  of  their  own  body  ;  and  therefore, 
if,  as  we  think  is  the  case  here,  the  justices 
of  the  county  and  of  the  city  of  Norwich, 
and  Mr.  Patteson,  could  not  for  the  rea- 
sons above  given,  by  their  own  acts  (the 
justices  by  appointing  to,  and  Mr.  Patteson 
by  accepting  the  office  of  treasurer),  va* 
cate  his  office  of  alderman  and  justice,  to 
which  under  the  King's  charter  he  was 
elected  by  the  citizens  duly  assembled  at 
the  corporate  meeting  for  that  purpose, 
and  the  offices  could  not  be  held  together ; 
it  follows  as  the  necessary  consequence 
that  the  defendant  was  not  eligible  to  the 
office  of  treasurer,  and  if  he  still  fill  it  in 
conjunction  with  his  character  of  alderman 
and  justice,  that  he  may  by  some  legal  pro- 
ceeding be  amoved  :  and  this  conclusion  is 
materially  strengthened  by  the  case  before 
cited,  of  The  King  v.  Gayer, 

For  these  reasons,  we  are  of  opinion 
that  the  judgment  of  the  Court  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 

Lord  Tekterdbn,  C.J.  concurred  with 
the  other  Judges,  (before  whom  the  case 
was  argued,)  in  this  judgment. 


1833.     ") 

J  lit       C     ^^^^  ^'  STICKWOOD. 

Bastardy — Parish  Officers. 

A  person  on  nhom  a  Ju»tice*s  order  had 
been  made  for  the  support  of  his  illegitimate 
cluid,  disobeyed  the  order*    For  stiKh  disobc" 
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dknce  he  wa$  indicted  ai  the  Stttioms  ;  tried^ 
and  coneieted.  He  was  commilied  to  pruon, 
to  be  brought  up  on  a  future  day  for  judg- 
ment;  the  Court  recommendimg  that  an  ar^ 
rangement  should  be  made.  Hhile  he  was  in 
prtMon  fie  arranged  to  pay  a  certain  sum ; 
part  to  be  paid  damn,  the  rewuimder  to  be 
secured  to  the  parish  officers  by  his  promise 
sofy  note.  This  arrangement  being  made,  he 
mas  brought  up  for  judgment ;  the  Court  were 
informed  a  settlement  had  been  made^  but  the 
terms  were  not  staled.  He  teas  therefore 
fined  a  shilling  and  diecharged.  In  an  ac- 
tion by  the  parish  rfficers  on  the  note — Held, 
that  the  action  was  maintainable  ;  it  not  ap- 
pearing that  any  undue  adeanlage  had  been 
taken  of  the  defendant  while  he  nas  in 
custody. 

Assumpsit,  on  a  promissory  note  for 
19/.  18f.  6dL 

P/^a— General  issue. 

On  the  trial,  at  tlie  Sittings  after  last 
term,  at  Guildhall,  before  Denman,  C.  J., 
the  following  appeared  to  be  the  principal 
facts: — 

The  defendant  was  the  alleged  father  of 
a  daughter  by  his  wife  before  their  mar- 
riage. For  some  time  he  contributed  to 
her  support ;  she  had  grown  up  to  wo- 
manhood, but  had  become,  and  continued 
insane.  The  defendant  refused  to  pay 
any  more.  A  Justice's  order  was  obtained 
against  him,  ordering  him  to  pay  15/.  8f. 
{or  the  expenses  incurred  by  tJie  parish 
officers,  and  1  U.  6//.  weekly,  so  long  as 
she  should  continue  chargeable.  For  not 
obeying  this  order  he  was  indicted  at  the 
Sessions,  and  convicted.  He  was  commit* 
ted  to  prison,  and  ordered  to  be  brought 
up  again  for  judgment ;  the  Court  recom- 
mending that  some  arrangement  should  be 
made.  While  he  was  in  prison,  an  ar- 
rangement was  made,  by  which  20/.  was 
paid  down  ;  and  the  note  now  sued  upon 
was  given  to  the  plaintiff,  who  was  the 
overseer.  On  a  following  day,  the  de- 
fendant was  brought  up  ;  and  the  Court, 
being  informed  that  a  settlement  had  been 
effected,  imposed  a  fine  of  Xs,  upon  him, 
and  he  was  discharged.  He,  at  this  time, 
made  no  complaint  of  the  terms  which  had 
been  put  upon  him. 

For  the  plaintiff,  it  was  contended,  that 
the   present   case   was    undistinguishable 


from  that  of  Beeley  v.  Wingfield{) 
the  note  sued  upon  was  for  the 
of  a  prosecution  by  parish  offi< 
at  the  recommendation  of  the  cl 
the  Sessions  ;  and  the  giving  of 
duced  the  Court  to  diminish  il 
ment. 

For  the  defendant,  it  watconti 
the  eircumstancea  were  diflferen 
the  terms  of  the  arrangement  w 
by  the  Court*  who  knew  what  i 
was  about  to  pass,  and  what  wo 
proper  arrangement;  here,  tbeC 
nothii^  of  the  terms,  and  had  nol 
the  defendant  against  any  advan 
taken  of  his  situation :  and  that, 
particular  circumstances  of  the  < 
impossible  to  know  whether 
considered  them  proper  terms 
if  any,  had  been  the  abatement 
tended  punishment;  consequc 
the  note  had  been  obtained  fro 
fendant  witliout  consideration, 
he  was  under  duress. 

The  Lord  Chief  Jdsticb  was 
that  the  case  in  substance  ivaa 
guishable  from  that  of  Beeley  v. 
but  he  reserved  the  point,  subje 
the  plaintiff  had  a  verdict. 

Kelly  now  moved  to  enter 
and  renewed  the  objection ;  es] 
lying  upon  the  expression  of  th 
that  case,  that  the  securities  thi 
by  parish  officers  should  be  vi 
great  jealousy. 

Denhan,  C.  J. — The  differs 
has  been  pointed  out  in  the  faci 
to  my  mind,  shew  any  distinct 
principle  which  governed  the 
and  which  ought  to  govern  tl 
1'he  defendant  made  no  comph 
Court  of  Quarter  Sessions  ; 
opportunity  of  so  doing  wh< 
brought  up  ;  and,  on  the  tri: 
cause,  he  did  not  shew  that  an^ 
had  been  taken  of  his  situation 
from  him  unfair  terms  of  arran 

LiTTLEDALE,  J.,  TaUNTON,  J 

TE80N,  J.  concurred. 

RuU 

(1)   n  E.st,  46. 
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>    DOI  cf.  COOPSE  9.  FIKCB. 

I  M  tail — Fme — Dlsamiinuance — 

rriage  seilUmenit  cerlain  lands ^  ^r., 
td  to  the  use  of  A,  (ike  settlor  for 
k  remainder  to  trustees  to  preserve 
t  remainders,  with  remainder  to  the 

wife  of  the  settlor  for  life,  frith  re-^ 
o  trustees  for  Jive  hundred  years,  to 
^wmsfor  younger  children,  nrith  re- 
o  the  first  and  other  sons  of  the  set'' 
ttmety  in  tail  male : — Held,  tluit, 
mdimg  the  outstanding  term,   the 

upon  his  father*s  death,  became 
tail  in  possession  of  the  estate  tail; 
,  consequently,  a  fine  levied  by  him 

discontinuance  of  the  ettate  tailf 
fed  the  remainders, 
the  levying  of  the  fine  by  the  first 

tail,  he  made  his  mil,  and  devised  to 
m  trust,  amongst  others,  for  the  se- 
nMler-man  in  tail,  for  life,  remainder 
ti  remainder  to  hts  son  for  life,  ^'c, 
^remainder-mian,  after  coming  info 
•  of  the  estate,  suffered  a  common  re- 
\fter  his  death,  his  son  came  into  pos' 
-Held,  that  if  he  adopted  the  recover^ 
y  his  father,  and  came  in  under  that, 
not  be  remitted  to  the  old  estate  tail; 

was  in  possession  under  the  nill  of 
,  neither  then  would  he  be  remitted ; 
he  estate  would  be  thrown  upon  him 
atute  of  Uses. 

oetrine  of  remitter  applies  only  to 
fs,  where  the  estate  is  thrown  upon  the 
ting  the  right,  without  any  act  or 
we  of  his  own;  and  if  he  come  into 
n  under  the  Statute  of  Uses,  he  should 
■I  possession,  and  bring  his  writ  of 


an  action  of  ejectment,  bronglit 
'eeoTery  of  certain  lands  and  pre- 
the  pariib  of  Finchley,  on  a  de- 
the  Reverend  Edward  Cooper, 
e  trial,  before  the  late  Lord  Tenter- 
.ftt  the  sittings  after  last  Hilary  term, 
t  was  entered  for  the  plaintiff,  ab- 
,  at  to  such  of  the  premises  sought 
Movered  as  were  not  comprised  in 
lement  hereinaAer  mentioned  ;  and 
ait  were  included  in  that  settlement, 
rSiaiBs^IL— K.B. 


subject  to  the  opinion  of  the  Court  on  the 
following 

CASE. 

By  indentures  of  lease  and  release,  and 
settlement  on  the  marriage  of  'l*homas 
Allen  with  Martha  Noell,  Thomas  Allen 
conveyed  to  trustees  and  their  heirs,  to  the 
use  of  himself  for  life,  and  to  preserve  con- 
tingent remainders ;  with  remainder  to  the 
use  of  his  intended  wife,  and  her  assigns, 
for  her  lifi^,  for  her  jointure  and  in  bar 
of  dower ;  with  remainder  to  ilie  use  of 
certain  trustees  for  the  term  of  five  hun- 
dred years,  upon  certain  trusts,  and  for 
raising  portions  for  younger  children  ;  with 
remainder  to  the  first  and  other  sons  suc- 
cessively in  tail  male ;  with  remainder  to  the 
right  heirs  of  the  settlor.  The  marriage 
took  effect,  and  there  was  issue  thereof  two 
sons,  Edward  Allen  and  Thomas  Allen,  tlie 
latter  of  whom  afterwards  assumed  the 
name  of  Greenalgh. 

In  \75i,  Thomas  Allen  Greenalgh  inter- 
married with  Ann  Edwards,  and  thereu|K>n 
4,000/.  to  which  he  would  be  entitled,  under 
the  marriage  settlement,  on  his  father's 
death,  was  settled  on  certain  trusts  ;  but  no 
assignment  of  the  term  of  five  hundred 
years  was  then  or  has  since  been  made ; 
aiid  by  an  order  of  the  Court  of  Chancery 
in  a  cause  Vitcountess  Hampden  v.  Birch, 
and  by  an  order  made  in  this  cause  by  one 
of  the  Judges  of  this  Court,  on  the  24th 
of  January  last,  the  defendants  are  pre- 
cluded from  setting  up  this  term  against 
the  plaintiff's  title.  In  1755,  Martha  Noell 
(afterwards  Allen)  died.  In  1764, 1'homaa 
Allen,  the  settlor,  died,  and  the  premises  in 
question,  under  the  settlement,  descended 
to  Edward  Allen. 

By  indenture  of  the  lOth  of  July  1764, 
Edward  Allen  covenanted  with  Nathaniel 
Castleton  and  Thomas  Kynaston,  to  levy  a 
fine  sur  conuzance  de  droit  come  ceo,  ^c, 
unto  them  and  their  heirs ;  and  by  the  same 
indenture  it  was  declared,  that  the  fine 
should  enure  to  the  said  E.  A.  and  his  heirs 
for  ever.  In  Trinity  term,  4  Geo.  S,  such 
fine  was  accordingly  levied  with  proclama- 
tions. The  said  Edward  Allen,  by  will,  the 
6ih  of  November  177*%  devised  all  his 
real  estates  to  trustees :  as  to  his  trust  es- 
tates to  the  ose  of  the  trustees  in  fee,  and 
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as  to  all  his  otlier  estates  to  tlie  use  of 
trustees  and  their  heirs,  during  the  life  of 
Thomas  Allen  Greenaigh,  in  trust  for  the 
said  T.  A.  G.  for  his  life,  with  remainder  to 
the  use  of  Thomas  Allen  (son  of  T.  A.  G.) 
for  life ;  remainder  to  trustees  during  the 
life  of  T.  A.,  in  trust  for  him,  and  to  pre- 
serve contingent  remainders,  with  remainder 
to  the  first  and  other  sons  o(  the  said  T.A. 
successively  in  tail  male  ;  remainder  to  the 
use  of  all  the  daughters,  with  cross  re- 
mainders lietween  and  amongst  them  in  tail 
male,  with  remainder  to  the  use  of  the  Ho- 
nourahle  T.  Noell,  his  heirs  and  assigns, 
should  he  be  living  at  the  time  of  the  failure 
of  the  issue  of  the  said  T.  A.  the  son,  but  if 
he  should  be  then  dead,  to  the  use  of  the 
Reverend  Dr.  Edward  Cooper,  his  heirs 
and  assigns  for  ever.  In  July  1774,  the 
said  Edward  Allen  died  without  issue,  and 
upon  Ills  death,  his  brother  T.  A.  G.  en- 
tered into  possession  of  the  premises  in 
question. 

By  lease  and  release,  of  the  1 5th  and  16th 
of  April  1774,  Thomas  Allen  Greenalgh 
conveyed  to  Henry  Wilmot,  in  order  to  make 
him  tenant  to  the  praecipe,  with  the  intent 
that  a  common  recovery  might  be  suffered ; 
and  in  Easter  term,  4  Geo.  3,  a  common 
recovery  was  accordingly  suffered. 

Thomas  Allen  Greenalgh,  by  will,  the 
5xh  of  July  ]  774,  devised  to  his  son  Thomas 
Allen  for  life,  remainders  over,  which  have 
failed  of  effect,  and  with  the  ultimate  re- 
mainder in  fee,  to  the  right  heir  of  Sir 
Thomas  Allen,  the  grandfather  of  the  set- 
tlor. In  1780,  T.  A.  G.  died  without  al- 
tering his  will,  and  leaving  no  issue  but 
Thomas  Allen,  who  entered  into  possession, 
and  so  continued  until  bis  death,  without 
issue,  in  1830. 

The  Honourable  Thomas  Noell,  men- 
tioned in  the  will  of  the  said  Edward  Allen, 
died  in  the  lifetime  of  Thomas  Allen,  the 
son.  Upon  the  decease  of  the  said  Thomas 
Allen,  the  defendant  in  this  action  entered 
into  possession.  In  1792,  Doctor  Edward 
Cooper  died,  leaving  the  lessor  of  the  plain- 
tiff his  heir-at-law ;  and  the  defendants  in 
this  action  arc  admitted  to  be  the  right 
heirs  of  tlie  said  Sir  Thomas  Allen. 

FoUett,  for  the  lessor  of  the  plaintiff,  con- 
tended, that  Thomas  Allen  Greenalgh  liad 
no  estate  sufficient  to  make  •  good  tenant 


to  the  praecipe,  for  the  purpose  of  suffering 
the  recovery  in  1774;  for,  that  the  effect  of 
the  fine  levied  by  Edward,  when,  by  the 
death  of  his  father,  he  became  tenant  in  tail 
in  possession,  under  the  limitations  of  the 
settlement,  was  to  discontinue  the  eatate 
tail,  and  to  displace  the  remainders  expectant 
upon  that  estate,  so  that  those  in  remainder 
would  be  driven  to  their  remedy  by  a  real 
action,  upon  the  failure  of  the  estate  tail 
of  Edward  :  that,  consequently,  the  estate 
passed  under  the  will  of  Edward  Allen; 
and  that  the  lessor  of  the  plainlifT,  as  heir* 
at-law  of  the  ultimate  remainder-man  under 
that  will,  was  entitled  to  recover.  The  ef- 
fect of  the  line  levied  by  Edward,  was  to 
divest  the  immediate  remainder  in  tfiil  ia 
his  brother,  to  give  to  himself  a  base  ieOt 
which  he  devised  by  his  will,  he  at  the  same 
time  having  the  reversion  in  fee — Lili.  aec« 
592 — "  A  discontinuance  of  estates  in  lands 
or  tenements,  is  properly,  in  legal  und^r* 
standing,  an  alienation  made  or  suffered  by 
tenant  in  tail,  or  by  any  that  is  seised  ti| 
outer  droitf  whereby  tlie  issue  in  tail,  or 
the  heir  or  successor,  or  those  in  reveraimi 
or  remainder,  are  driven  to  their  action,  aii4 
cannot  enter  ;'*  and  several  instances  of  such 
a  discontinuance  are  there  put. 

Dbnman,  C.  J. — We  think  you  havt 
stated  enough,  to  make  it  reasonable  to  ask 
the  otlier  side  in  what  way  they  mean  to  put 
the  case. 

Hayet^  for  the  defendant,  said,  that  he 
meant  to  contend,  that  the  fine  waa  not  a 
discontinuance,  because  Edward  Allen  was 
not  tenant  in  tail  in  possession,  there  being 
a  prior  term  of  five  hundred  years  aubeiair 
ing ;  that  he  was,  therefocey  tenant  iotaft 
in  remainder.  Secondly,  that  if  the  fiqa 
operated  as  a  discontinuance,  it  discontinue^ . 
the  reversion  in  fee,  and  that  reversion  Wip 
no  longer  devisable. 

Follell. — If  the  fine  is  to  have  no  ope«. 
ration,  by  reason  of  there  being  a  trust  t«rip 
to  raise  portions  for  younger  children»  n^t 
fine  levied  by  tenant  in  tail  could  ever  liai# 
had  operation;  such  a  position  has  nevsr^ 
before  been  contended  for.     It  ia  truc^  tltf^ 
the  term  would  not  be  affected  by  the  finsi 
and,  as  between  the  termor  and  tenant  j^ 
tail,  there  might  be  a  question  as  regards^ 
the  term;  but  there  is  no  question 
its  discontinuing  the  estate  taili  and  di 
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where  an  intermediate 


estate  of  freehold  exists,  a  fine  will  not  ope- 
rate to   work  a  discontinuance ;    the  dis- 
tinction between  the  case  of  an  intervening 
term  for  years,  and  an  estate  of  freehold, 
will  be  fonnd  Com.  Dig.  'Discontinuance,' 
(C.  3).    Edward  Allen  was  tenant  in  prisses- 
•ion  of  the  freehold,  at  the  time  when  he 
levied  the  fine.     In  Co.  Lin.  332,  b.  ••  If 
tenant  in  tail  make  a  lease  for  years,  of 
land,  and  after  levy  a  fine,  this  is  a  discon- 
tinuance ;  for  a  fine  is  a  feoffment  of  record, 
and  the  freehold  passeth."   As  to  the  effect 
of  a  fine  levied  by  a  tenant  in  tail,  upon  an 
oatsianding   term,    the   question    has    fre- 
quently been  before  the  Courts  ;  all    ilie 
law  upon  this  subject  will  be  found  col- 
lected in  Cruite's  Essay  om  FineSf  p.  1 93, 
Sod  edit.  Mr.  Cruise  there  Havs,  "It  was 
resolved  that  a  term  for  years  was  within 
the  statute  4  Henry  7,  it  being  compre- 
hended under  the  word  interests ;  and   as 
the  object  of  that  act  was  to  prevent  strifes 
aiid  detrates,  it  would  not  have  that  efl'ect 
if  its  operation  did  not  extend  to  long  terms 
fbr  veara,  which  are  now  so  common.    This 
principle  was  carried  so  far,  that  where  a 
person,  who  had  a  long  term  for  years,  as- 
ligned  it  over  to  a  trustee  in  trust  for  him- 
irlf,  then  purchased  the  freehold  and  inhe- 
ritance of  the  lands,   and   levied  a  fine,  it 
wn  resolved  that  the  term  was  barred,  the 
aisignee  having  suffered  five  years  to  pass 
without  making  a  claim" — Iseham  v.Mvrrice 
(I]l    Mr.  Cruise  then  refers  to  Feniris  (2), 
sa  which  he  observes,  "  that  the  cognizee 
of  the  fine,  who  was  also  a  purchaser  of  the 
fteeMd,  did  not  know  of  the  ^term,  or  that 
ilsts  held  in  trust  for  him  ;  so  that  if  the 
faehad  not  barred  it,  he  would  have  been 
chmed ;  bot  that  where  a  term  is  assigned 
Ktnist  fbr  the  person  who  is  seised  of  the 
Ueritance,    and  who   is  in  possession,  a 
fiw  levied  by  him  will    not  destroy  the 
|m,  beeauae  the  owner  of  the  inheritance 
i^ia  eases  of  that  kind,  tenant  at  will  to 
btmstee;  and  this  ride  has  ever  since  been 
■kred  to.     So  that  it  is  now  a  settled 
pvciple,  that  terms  for  years,  which  are 
^  on  foot  by  purchasers,  for  the  ptir- 
l**cer  protecting  the  inheritance,  are  not 
^nedby  a  fine;  otherwise  fines  would  fre- 


quently weaken  the  interest  of  purchasers, 
instead  of  adding  to  their  security."     There 
are  several  cases  there  quoted,  wiih  respect 
to  how  far  a  term  of  years  is  barred  by 
fine  and  non-claim  ;  but  in  all,  the  question 
has  been  excluKively  beiween  the   termor 
and  the  person  levying  the  fine,  as  to  the 
effect  it  has  upon  the  particular  term  ;  and 
its  operation  to  destroy  the  estate  tail,  has 
not  been  questioned  :  Reynolds  v.  Junes  (3), 
before  the  Master  of  the  Uolln,  was  decided 
on  this  point.     The  effect  of  the  fine  levied 
by  Kdward  Allen,  was  to  create  a  new  es- 
tate ;  he  look  an   estate  in  fee,  under  the 
fine,  defeasible  by  the  remainder-man  bring- 
ing a  writ  of  Jormedon^  u|>on  the  tenant  in 
tail,  who  levied  the  fine,  dyin^  without  heir 
male.     As  long  as  Edward  Allen  continued 
to  have  heirs  male,  the  estate  which  he  ob- 
tained  by   the  fine  would  have  continued 
ahsolute ;  and    the  time  has  now   passrd, 
within    which    the    remntiuler-man    could 
bring  his  writ  of  formvdon.     That  the  fine 
does  work   a  discontinuance — Doe  d.  Odi^ 
arne  v.  JVhilehvad  (4).     Where  a  party  is 
tenant  in  tail,   with   remainder  to  himself 
immediately   in    fee,   the   effect   of  a  fine 
levied  by  him  is,  to  destroy  or  extinguish  the 
immediate  estate,  and  to  let  in  the  reversion 
with  all  incumbrances — see  o  Cruise**  Dig. 
172.      Littleton,    sections  C59,    (UiO,  GGl, 
shewi  that  the  effect  of  a  party  entering  and 
disseising,  and  acquiring  a  new  estate,  is  to 
transmit  that  estate  to  his  descenilants  ;  and 
that  he  has  an  estate  of  freehold  in  every 
respect,  which  can  only  be  put  an  end  to  by 
a  real  action. 

I/ayes,  contra. — Attending  to  the  parti- 
cular state  of  the  title  at  the  time  when  the 
fine  was  levied,  it  did  not  operate  to  dis- 
continue the  estate  tail.  It  is  not  attempted 
on  the  other  side,  to  contend  that  the  term 
of  five  hundred  years  was  not  a  subsisting 
legal  estate,  whivh  conferred  an  immediate 
rijeht  to  the  possession  ;  and  it  is  a  clear 
principle  of  law,  that,  fur  a  fine  to  operate 
as  a  discontinuance,  it  must  he  levied  by 
tenant  in  tail  in  possession,  not  merely  in 
the  seisin,  hut  the  tauj^ihle,  corporeal  pos- 
session of  the  freehold.  'J'lie  possession  of 
the  termor,  is  tlie  rightful  possession  of  the 
freehold ;    as,    therefore,  a  di:iCoiitinuancc 


(1)  Cro.  Car.  109. 
(t)  f  Vent  Sf9. 


(5)  f  Sim.  fie  Sta.  S06. 
M)  «  Kurr.  704. 
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c.d  descend  to  the  right  heirs  of 

Alien. 

FJUiU  in  reply. — ^AII  that  is  ni 

I  he  old  books,  when  it  is  said,  that  i 

to  gire  effect  to  a  fine  levied  by  te 

tail,  he  must  be  in  possession  of  th 

tail  by  virtue  of  the  entail,  is,  that  I 

be  seised  ;  and  it  is  not  necessary 

should  be  in  the  bodily  possession 

land — Driver  d.  Burton  v.  Hiusey  {i 

cases  cited  on  the  other  aide  she 

where  an  estate  tail  is  expectant  on 

for  years,  a  fine  levied  by  the  tenan 

does  operate  as  a  discontinuance,  a 

the  term  was  not  affected  by  it. 

passage  cited  from  Co.  L'Ut,  3^2,  a, 

purpose  of  shewing  this  to  be  a  ren 

(7)  Cro.  Car.  S87»40>. 
<^8  >   1  II.  Black.  ?69. 
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■KM,  tlttt  the  rerenion  and  re- 
there  spoken  of;  are  upon  a  free- 
r  the  very  next  sentence  is  **  If 
I  tail  make  a  lease  for  years  of 
after  levy  a  fine,  this  is  a  discon- 
"  and  the  tame  observation  applies 
Dig.  •  DiscontinttMce/  (C.  S). 
er  the  teversion  expectant  upon  a 
years  may  pasa  by  grant,  is  not 
ion ;  and  it  may  be  conceded  that 
Then  as  to  the  second  point:  it 
sonceded,  that  the  6ne  would  de- 
I  remainders  and  reversion ;  £d- 
in,  who  had  the  reversion,  had  also 
ee  created  by  the  fine  ;  but  it  is 
Thomas  Allen,  the  son,  upon  his 
%  remitted.  The  recovery  suffered 
her  would  operate  to  prevent  the 
i  tail  from  vesting  in  him — Co. 
t  &.  There  is  also  another  reason 
loctrine  of  remitter  does  not  apply 
Ky  because  Thomas  Allen  took  an 
at  all,  under  the  Statute  of  Uses 
Urn  348,  b;  the  estate  must  be 
I  the  person  having  the  right,  with- 
ct  or  concurrence  of  his  own:  he 
sve  waived  his  possession  under 
te,  and  have  brought  formcdon. 
kllen  had  no  right  to  enter,  except 
will  of  Edward  ;  a  tortious  entry 
t  remit  the  party.  The  doctrine 
er  can  be  applicable  only  where  a 
!  estate  is  tlirown  upon  the  party 
e  right, and  in  this  case  it  is  thrown 
aa  Allen  only  by  the  will  of  Ed- 
[  the  Statute  of  Uses. 

kH,  C.  J. — It  appears  to  me,  that 
lie  cases  which  have  been  cited  by 
jant,  go  to  establish,  that  a  tenant 
xpectant  on  a  term  for  years,  is 
t  to  levy  a  fine ;  and  that  when  it 
be  possession  of  the  tenant  for 
be  possession  of  a  party  entitled 
ehold,  it  imports  that  the  latter  is 
he  freehold.  So  that  any  tenancy 
which  may  exist,  does  not  enter 
naideration  of  this  question,  which 
lether  the  party  levying  tlie  fine 
ed  to  the  corporeal  possession  of 
but  whether  he  was  seised  of  any 
itate  of  freehold  ?  It  has  been 
:p  that  he  must  be  entitled  to 
I  corporeal  possession ;  but  no 
cen  cited  for  that  position.     Ed- 


ward Allen  was,  at  the  time  of  levying 
the  fine  in  question,  tenant  in  tail  seised 
of  the  freehold ;  and  the  fine  levied  by 
him  operated  to  displace  the  remaindery 
which  was  vested  in  hia  brother.  No  step 
has  been  taken  to  set  aside  the  estate  ac* 
quired  by  the  fine ;  and  that  estate  became 
a  descendible  estate,  which  he  liad  the 
power  of  devising.  Upon  tliese  slior  t  grounds, 
I  am  of  opinion,  that  the  lessor  of  the  plain- 
tiff is  entitled  to  recover. 

Parke,  J. — It  appears  to  me  also,  that 
the  lessor  of  the  plamtiff  is  entitled  to  re- 
cover. The  ^loctrine  of  remitter  appears  to 
be  out  of  the  question.  The  first  question 
is,  what  is  the  effect  of  the  fine  levied  by 
Edward  Allen,  the  tenant  in  tail,  with  remain- 
der to  hia  brother,  and  with  remainder  to 
the  right  heirs  of  the  settlor  in  fee,  subject 
to  the  trust  term  of  five  hundred  years  ? 
Now,  he  was  tenant  in  tail  in  possession  of 
the  freehold,  and  no  authority  has  been 
cited,  to  shew  that  a  fine  levied  by  the 
tenant  in  tail  in  possession  of  tlie  freehold, 
would  not  work  a  discontinuance:  the 
uniform  course  of  opinion  has  been,  tliat  an 
estate  for  years  outstanding  will  not  prevent 
the  fine  from  having  that  effecL  The  fine 
operated  so  as  to  destroy  the  estate  tail,  and 
to  give  to  the  tenant  in  tail,  who  levied  it,  a 
base  fee — a  fee  determinable  only  by  a/br^ 
medan  being  brought  by  those  in  remainder. 
In  addition  to  this,  Edward  Allen,  the  cog- 
nisor,  had  the  reversion  in  fee,  and,  no 
doubt,  he  bad  a  devisable  interest. 

Taunton,  J. — I  take  it,  there  is  no  rule 
better  established,  than  tluit  a  fine  levied 
by  a  tenant  in  tail,  with  remainders  expec- 
tant upon  that  estate  tail,  works  a  discon- 
tinuance, divests  the  remainders  and  re- 
versions, and  puts  the  parties  to  their  right 
of  entry.  But  it  is  said,  that  the  fine  levied 
in  this  case  did  not  work  a  discontinuance, 
because  there  was  a  prior  term  of  five  hun- 
dred years ;  that  the  party  was  seised  only 
of  an  estate  tail,  subject  to  that  term.  No 
authority  has  been  cited  in  support  of  diat 
position  ;  and,  on  the  contrary,  I  think  many 
of  the  cases  which  have  been  cited,  shew 
that  the  possession  of  the  termor  has  been 
held  to  be  the  possession  of  the  person 
seised  of  the  next  immediate  estate  of  free- 
hold. It  appears  to  me,  therefore,  that,  not- 
withstanding the  prior  term  of  years,  the 
party  who  levied  this  fine  was,  at  the  time, 
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in  the  actual  potaetnon  of  the  eatate  tail  by 
force  of  the  entail*  The  only  authority 
which  appears  to  me  in  the  slightest  way 
to  sustain  the  argument  on  the  part  of  the 
defendant  is,  that  there  can  be  no  discon* 
tinuance  of  things  lying  in  grant ;  this  is 
laid  down  by  Lillletan^  and  he  puts  the  in- 
stances of  rent,  advowson  and  common; 
but  the  argument  here  is,  that  a  reversion 
subject  to  a  term  for  years  may  be  convey- 
ed by,  and  so  that  it  is  a  thing  which  lies  in, 
grant.  I  doubt,  very  much,  the  correct- 
ness of  that  proposition.  The  interest  in  a 
rent,  common,  or  advowson,  n^ght,  at  com- 
mon law,  have  been  conveyed  by  deed  of 
grant ;  but  it  is  otherwise  of  a  reversion 
subject  to  an  estate  for  life  or  for  years ; 
because,  at  common  law,  the  conveyance 
would  not  have  been  perfected  without  an 
attornment.  The  reversion,  therefore,  did 
never  lie  in  grant.  It  is  true,  that  attorn- 
ment is  now  unnecessary ;  but  we  must  con- 
sider the  law  with  reference  to  the  state  of 
things  when  Littleton  wrote.  The  only  re- 
maining question  is,  whether  or  not  a  per- 
son seised  of  a  base  fee  has  a  right  to  devise ; 
and  of  that,  I  apprehend,  there  is  no  doubt. 
It  is  settled,  in  Jonet  v.  Roe  (9),  that  any 
possibility  coupled  with  an  interest,  is  de- 
visable. It  is  true,  that,  in  Qoodright  d. 
Fowler  w.  Forrester  (lO)  this  Court  held, 
that  a  mere  right  of  entry  was  not  devisable. 
It  is  unnecessary  to  state  the  authorities  on 
this  point,  which  will  be  found  in  the  case 
I  have  first  cited.  With  respect  to  the 
question  of  remitter,  it  does  not  appear  to 
me,  for  the  reasons  which  have  been  given 
by  Mr.  Follett,  that  the  doctrine  of  remitter 
applies  to  this  case. 

Pattesok,  J. — I  am  entirely  of  the  same 
opinion.  With  respect  to  tlie  doctrine  of  re- 
mitter, assuming  tliat  there  has  been  a  dis- 
continuance of  tJie  estate  tail,  by  the  fine 
levied  by  Edward  Allen,  die  answer  given 
by  Mr.  Follett  appears  to  me  to  be  correct. 
It  is  quite  clear,  that  if  Thomas  Allen,  the 
son,  adopted  the  recovery  of  liis  father,  he 
was  bound  by  that  recovery  ;  and  it  could 
not  be  said,  tliat  he  was  remitted  to  any 
other  estate.  If,  on  the  other  hand,  he  did  not 
enter  under  that,  he  must  have  entered  under 
the  will  of  Edward  Allen.     Then  the  other 


(9)  3  T.  R.  88  ;  s.  e.  1.  H.  BL  30. 
OO)  a  Sist,  53f ;  s.  c  iTaoot.  578. 


objection  ariaesi  that  he  took  onder  the  Sta* 
tute  of  Uses ;  and  the  case  is  reduced  to 
the  question,  whether  the  fine  levied  by 
Edward,  did  or  did  not  work  a  discontinu- 
ance ;  and  as  to  that,  it  appears  to  me  a  very 
plain  case.  It  seems  to  me,  that  what  is 
meant  in  the  books,  by  tenant  in  tail  in  pos- 
session, is  tenant  in  tail  of  the  immediate 
estate  of  freehold,  as  distinguished  from  te- 
nant in  tail  after  a  determination  of  a  prior 
estate  of  freehold.  I  can  find  no  authority 
for  saying,  that  an  estate  for  years  prevents 
the  party  who  has  the  immediste  tenancy 
in  tail — the  immediate  interest  in  the  free- 
hold— from  levying  a  fine.  The  question 
has  always  been,  whether  a  fine  levied  by 
the  tenant  in  tail,  operated  to  destroy  the 
term  for  years.  If  the  fine  be  void  altogether, 
by  reason  of  the  existence  of  such  a  term, 
that  question  could  never  have  arisen.  It 
appears  to  me,  therefore,  that  this  fine,  bar- 
ing been  levied  by  a  person  who  at  the 
time  had  the  immediate  interest  in  the  free- 
hold,  did  work  a  discontinuance ;  and  that 
the  lessor  of  the  plaintiff  has  a  ri^ht  to  the 
estate  he  claims  under  the  will  of  Iiiro  who^ 
by  means  of  the  fine,  acquired  the  tortioaa 
fee. 

Postea  to  the  lessor  of  t/te  plaintiffi 

[See  Co,  Litt,  326,  a.  b.  note  281  ;  and 
390,  a.  notes  284,  285,  by  Mr.  Butler.] 


1882.     \ 


Nov 


aUBERRT   0.    8TZVBM8    AHB 
OTHERS. 


Assignees — Executors —  Pleading — Pr^ 
mises  no  value. 

In  an  action  of  covenant  on  debt  for  remt^ 
against  executors  as  assignees  of  a  term  iff 
yearSf  they  are  liable  to  so  much  of  the  fmf 
reserved  as  the  premises  are  really  irorliL 

Where,  therefore,  tlte  defendants  in  mek 
case  pleaded  that  the  premises  were  ofmmek 
less  value  than  the  reserved  rent  oftSL^  theA 
is  to  say,  of  no  value  whatever^  and  tk$ 
plaintiff  replied  that  they  were  of  the  vmim 
of  ML,  and  tlie  jury  found  that  they  wertnf 
the  value  of%Ql., — it  was  field,  that  the  sdk 
stance  of  the  plea  was,  that  they  were  of  na 
value ;  and  that  the  substance  of  the  repUem* 
Iten  was,  that  they  were  iiot  qjT  the  value  9f 
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tw  guy  pari  iktrtrf'^kai  therefore^  ihe 
iffa/Urwerdki^  ahkaugk  he  had  pleaded 
tally,  9as  euikled  to  recover, 

renaiit  by  the  densee  of  the  reversion. 
It  the  defendanu,  (who  were  execu* 
»f  the  lessee,)  as  assignees  of  a  term 


fOv  that  the  interest  of  the  lessee 
i  in  defendants  as  executors;  and 
aent  that  the  premises  are  of  much 
'idne  than  the  value  of  the  said  rent 
\L  reserved,  thai  is  to  say,  they  are 
valne  whatever. 

plkaikmi  that  they  are  of  the  value 
ML    Jury  Ibund  them  to  be  of  the 
oTtOL 

ffd  Tenterden,  C  J.,  before  whom  this 
i  was  tried,  thought  that  the  issue 
the  pleadings  wss,  whether  the  pre- 
I  were  of  any  value,  and  that  it  was 
soofined  to  the  value  of  26/. — where- 
a  verdict  waa  entered  for  the  plaintiflr, 
leave  to  move  to  enter  a  nonsuit :  a  rule 
Mccordingly  been  obuined  in  a  prior 
for  that  purpose,  against  which-— 
r  Jawus  Scarleii  and  CMingham  now 
ed  cause;  and  contended,  that  the 
:  anbstantially  was,  whether  the  pre- 
s  where  of  any  value.  The  defen- 
I,  being  sued  as  sssignees,  may  shew 
they  are  only  such,  as  executors ; 
f  may  then  go  on  to  shew,  that  the 
lises  are  worth  nothing,  and  yield  no 
Is :  from  which  this  is  a  consequence, 
in  order  to  discharge  themselves  from 
payment  of  rent,  they  must  shew  that 
premises  are  of  no  value — I  Sound, 
B. ;  Cobhv.  Bryan  (1);  and  when  a  ma« 
I  allegation  is  traversed  in  an  improper 
inartificial  manner,  the  issue  taken 
I  it,  is  merely  an  informal  one,  which 
led  after  verdict,— 2  Sound.  31 9,  n. 

^ASKB  J. — ^The  answer  should  have 
I  that  tbey  were  of  some  value.] 

lie  vslae  alleged  is  not  material ;  and 
t  a  great  many  instances  where  the  sum 
CBlioned,  the  party  is  not  bound  to 
V  the  identical  sum  alleged,  the  value 
g  ioBmaceria],  the  plaintiff  does  not  by 
crsing  it  make  it  material.  The  mate* 
l|  is»  whether  they  are  of  any  value 

(t)  3  Bst.  &  INih  Ma. 


whatever;  and  the  plea  would  not  be  good, 
unleas  it  put  that  in  issue. 

Cawtpbell  and  Addimm^  contr^-— The  de- 
fendants Tirtmif/arte  are  liable  as  assignees, 
but  they  may  discharge  themselves  by 
shewing  special  matter,  that  is,  that  they 
are  not  liable  as  assignees ;  that  is  the  gist 
of  the  defence,  and  die  plea  is  not  in  bar 
of  the  action,  but  only  of  the  form  of  ac- 
tion. I'he  object  was,  to  give  defendants 
under  such  circumstances,  an  opportunity 
of  shewing  they  have  no  assets  beyond  the 
reserved  rents,  and  the  only  matter  of 
inquiry  upon  the  value  of  the  premises 
is,  not  whether  they  are  of  any  value,  bat 
whether  they  are  of  value  beyond  the  rent 
reserved — Billinghursi  v.  Speermtn  {ft), 
BomlUm  V.  Cation  (S\  1  Saumd^  I,  n. ;  and 
had  the  plaintiff  taken  iasne  upon  their 
being  of  some  value,  the  defendants  might 
have  pleaded  that  th^y  were  not  of  the 
value  of  the  reserved  rent ;  if  worth  less 
than  the  rent,  they  were  worth  nothing  as 
aasets ;  they  weri  daamota  herediiae. 

Cut.  ado.  oulim 

Nov.  30th. — ^The  judgment  of  the  Court 
waa  now  delivered  by 

DsvwAN,  C.  J. — There  are  two  quei- 
tions  in  this  case :  first,  whether  the  sub- 
sunce  of  this  plea  is,  that  the  tenements 
demised  were  not  of  the  value  of  the  rent, 
or  that  they  were  of  no  value  whatever  t 
Secondly,  whether,  if  the  latter,  the  plain- 
tiff is  entitled  to  judgment  on  the  iisae 
upon  the  fact  found'  by  the  jury  T  Upon 
referring  to  the  authorities,  and  considering 
the  esse,  we  are  of  opinion,  that  the  plain- 
tiff is  entitled  on  these  pleadings  to  a  ver^ 
diet.  It  is  clearly  stated,  that  an  executor 
of  a  term  cannot  waive  the  term,  but  that 
he  must  either  renounce  or  accept  the 
executorship  m  toto;  and  if  he  accept  the 
executorship,  and  enter  on  the  demised 
premises,  he  is  chargeable  as  assignee,  in  an 
action  of  debt  or  covenant,  for  the  arrears 
of  rent  due  afler  his  entry  de  bonis  propriu. 
But  as  the  rent  may  be  of  greater  value 
than  the  land,  it  would  be  a  great  hardship 
on  the  executor  in  that  case,  to  charge  him 
personally,  in  his  own  right,  with  the  full 
amount  of  the  rent ;  and  it  is  clear  firom 


(s)  1  StUb  t9r. 

{5}  Fraem.  SST. 
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the  authorities,  that  he  is  not  so  chargeable. 
Then  arises  the  question,  whether  he  is 
personally  liable  as  assignee,  for  a  part  of 
the  rent,  or  not  at  all ;  or  whether  it  can  be 
apportioned,  and  the  executor  liable  for  so 
much  as  the  premises  are  worth — Har' 
grave's  cage  (4),  Helier  v.  Coieberd  (5). 
There  is  also  an  argument  of  PoUexfen  in 
his  Report,  132,  which  places  the  question 
in  a  clear  point  of  view.  In  the  case  of 
Buckley  v.  Pirk  (6),  it  is  said  by  Parker, 
C.  J.,  (afterwards  Lord  Macclesfield,)  "  If 
the  rent  be  of  less  value  than  the  lands,  so 
much  of  the  profits  as  suffices  to  make  up 
the  rent,  is  appropriated  to  the  lessor,  and 
cannot  be  applied  to  anything  else."  It 
appears  to  us,  that  the  doctrine  of  Wind- 
ham, J.,  reported  in  Siderfin^  and  the  ar- 
gument of  Pollexfen,  are  well  founded  in 
law.  If  so,  it  follows  that  the  plea  in  this 
case,  which  is  pleaded  to  the  wnole  decla- 
ration, cannot  be  a  good  one,  unless  it 
shews  that  there  were  no  profits  at  all. 
If  they  had  been  less  than  the  rent,  and 
therefore  a  part  only,  that  part  should 
have  been  confessed,  and  a  plea  pleaded 
to  the  remainder.  The  substance  of  the 
plea  must  therefore  be  taken  to  be,  that 
the  demised  premises  were  of  no  value 
whatever ;  and,  being  so,  we  think  that  the 
substance  of  the  replication  is,  that  they 
were  of  some  value,  and  that  die  issue  is 
informal  only,  and  cured  by  verdict.  The 
replication  is,  in  substance,  an  allegation 
that  they  are  not  of  the  value  of  26/.  or 
any  part  thereof:  upon  the  fact  found 
thereupon,  the  plaintiff  is  entitled ;  as,  if 
the  premises  were  of  any  value,  the  plea 
is  falsified ;  for  it  constitutes  no  defence  to 
the  action  for  the  whole  rent,  unless  they 
are  of  no  value. 

RuU  discharged. 


1832.     > 
Nov.  6.  3 


WRAT,  A8SI0NBE  OF  CATTON,  0. 
EA&L  OF  EGREMONT. 


Landlord  and  Tenant — Insolvent  Debtor 
— Distress — 7  Geo.  4.  c.  57.  «.  31. 

By  the  statute  7   Oeo.  4.  c.  57.  s.  SI, 
"  no  distress  for  rent  made  and  levied  after 

(4)  5  Co.  31,  6. 

(5)  1  l^v.  127 ;  8.  C.1  Sid.  f66,  per  Windham,  J. 

(6)  1  Salk.  317. 


the  arrest  of  a  person  petitioning 
of  Insolvent  Debtors  under  that  ac 
available  for  more  than  one  year's 
Held,  that  a  distress  for  more  than 
rent,  made  before  arrest,  but  not 
after,  was  good  for  tlie  whole. 

Trover  for  goods  and  chattels, 
trial,  before  Parke,  J.,  at  the  las 
for  the  county  of  York,  it  appe; 
Catton  had  been  tenant  to  the  d 
and  that  at  Lady-day,  1831,  rei 
amount  of  278/.  \0s,,  at  the  rate 
\0s,  per  ann.,  was  in  arrear ;  that  oi 
of  August  adistress  was  put  in  for 
sum.  On  the  30th  of  August  Ci 
arrested,  and  on  the  same  day  s 
petition,  assignment,  and  other  | 
the  Court  for  Relief  of  Insolvent 
and  the  defendant  received  a  noti 
proceed  to  sell.  On  the  5th  of  S 
the  defendant  sold,  and  realized  i 
Catton  was  afterwards  discharge 
Court  of  Insolvent  Debtors.  Thi 
was  nonsuited,  with  leave  to  m( 
aside  the  nonsuit,  and  enter  a  vi 
the  sum  exceeding  a  year's  rent. 

Campbell  accordingly  moved 
can  be  no  doubt  that  the  distress 
ful  for  a  year's  rent,  but  the  as 
the  insolvent  is  entitled  to  what  v 
above  that.  The  plaintiff  relies 
7  Geo.  4.  c.  57.  s.  31,  the  words 
are,  "  that  no  distress  for  rent  n 
levied  after  the  arrest,  &c.  shall 
able  for  more  than  one  year's  rent.' 
distress  was  sold,  the  property  in  i 
was  in  the  insolvent ;  the  landloT 
right,  except  that  given  to  him  b; 
tute ;  for  the  rest  he  is  a  creditor, 
come  in  and  prove. 

Parke,  J. — The  act  applies  on 
distresses  as  are  made  and  levie< 
that  are  commenced  to  be  levied 
arrest,  so  that  the  right  at  coir 
remained.  This  was  a  distress  ma< 
but  levied  after ;  the  object  was 
the  landlord  lose  no  time  in  a 
that  he  should  not  wait  until  the 
had  gone  to  prison,  and  then  cor 
seize  the  whole  proceeds. 

Taunton,  J. — It  strikes  me  tl 
a  clear  case,  and  that  the  directi 
learned  Judge,  at  the  trial,  was  r 
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tte  aet  are,  **  made  and  levied 
t*** — Here  tlie  distress  was  made 
die  time  when  the  party  was  in 
ition  of  hia  farm;  and  the  defen- 
probably  no  reason  to  suppose 
la  ^kely  to  be  arrested.  When 
18  ia  rightly  made,  the  progress 
»t  to  be  intercepted  by  the  sub- 
rreat.  It  is  like  an  execution 
upon  a  judgment ;  if,  under  the 
came  in  before  an  act  of  bank- 
e  aheriff  waa  entitled  to  go  on 
r  the  judgment  creditor. 
nSf  J. — This  distress  was  for 
ear,  and  whether  the  defendant 
Dted  from  availing  himself  of  it, 
atirely  upon  the  construction  of 
5  7  Geo.  4.  This  distress  was 
re  the  arrest,  and  I  am  of  opi- 
onauit  was  right. 

Rule  refused, 

'dsen  V.  Sanctuary — ante,  p.  1  f).] 

This  case  was  argued  previously 
Denman  being  appointed  Chief 


} 
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mI^  A»$ignment  of — 4  4"  ^  Ann, 
lachmeni  out  of  the  Couit  of  Chan" 

hand  given  to  the  sheriff,  on  an 
rr  a  writ  of  attachment  out  of  the 
Chancer y,  is  not  assignable  by  the 
I*  5  Ann.  c.  16.  s.  20. 

I  bond. — The  plaintiffs  were  as- 

a  bail  bond  given  to  the  sheriff 
lire,  upon  an  arrest,  by  virtue  of 

attachment  out   of  the   Hitrh 
Chancery;  and  it  was  upon  this 

that  they  declared,  and  to  the 
n  the  defendants  demurred. 
%  In  support  oi'  the  demurrer, 
,  that  the  bail  bond  declared 
not  such  as  is  by  law  assignable. 
Ml  law  no  chose  in  action  is ;  and 
question  is,  whether  the  present 
I  ia  made  assignable  by  the  sta- 

5  Ann.  c.  16.  s.  20 ;  and  it  is 
ridiin  the  words  nor  within  the 
tSraiis,  II — K.  B. 


spirit  of  that  act.  By  the  23rd  Hen.  6. 
c.  9.  the  sheriff  is  bound  to  take  bail  in 
certain  cases;  and  it  is  clear,  upon  the  two 
statutes  taken  together,  that  it  was  the  in- 
tention of  the  legislature,  by  the  statute  of 
Anne,  to  apply  the  provisions  of  the  latter 
to  such  bail  bonds  as  are  contemplated  by 
the  statute  of  Henry. — (He  was  stopped  by 
the  Court.) 

White^  contr^  contended,  that  if  the 
sheriff  had  power  to  take  this  bond,  he 
was  bound  to  assign  it  by  the  statute  of 
Anne.  In  Studd  v.  Acton  (1),  it  was  held, 
that  an  action  upon  the  case  would  not  lie 
against  the  sheriff,  for  refusing  to  take  bail 
upon  a  writ  sued  out  of  the  Court  of 
Chancery,  the  words  of  the  statute 
Hen.  6.  not  being  sufficient  to  extend  to 
such  a  writ:  but  the  words  of  the  statute 
of  Anne  are  different ;  they  are.  "  If  any 
person  should  be  arrested  by  any  writ, 
bill,  or  process,  issuintr  out  of  any  of  the 
Courts  of  Record  at  Westminster,  and  the 
sheriff  take  bail,  he  shall,  at  the  request  of 
the  plaintiff  in  such  action  or  suit,  assign,'* 
&c.  'i'he  word  "  suit"  does  not  appear  in 
the  statute  of  Henry  ;  and  the  obvious 
intention  of  inserting  it  in  the  statute  of 
Anne,  is  to  extend  it  to  process  out  of  the 
Court  of  Chancery,  so  as  to  prevent  the 
possibility  of  the  sheriffs  in  any  case  (the 
action  being  brought  in  his  name)  releasing 
the  action :  the  reason  of  the  thing  is  in 
favour  of  the  plaintiff — Morris  v.  Hay' 
ward{i\  that  such  a  bond  as  the  present 
may  be  assigned — Beddall  v.  Page  (3). 

[Parke,  J. — That  was  a  mere  equitable 
assignment,  but  the  party  must  sue  in  the 
name  of  the  sheriff.] 

Denman,  C.  J. — This  bond  is  clearly 
not  assignable,  unless  it  be  by  statute. 
The  words  of  the  statute  of  Anne  do  not 
extend  to  a  case  like  the  present ;  there 
may  be  an  equitable  assignment,  but  the 
action  must  be  brought  in  the  name  of  the 
sheriff;  and  a  court  of  equity  would  inter- 
fere  to  prevent  the  latter  from  releasing  or 
discontinuing  the  action.  It  has  been  con- 
tended, that  the  word  **  suit"  would  extend 
the  provisions  of  the  statute ;  but  there  ia 


(1)  I  H.  Bl.  468. 

{^)  6  Tiiunt.569;  8.  c.  S  Mar»h.  SaO. 

(S)  'i  Sin.  Rep.  f«4. 
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no  reason  for  that,  as  the  word  is  appli- 
cable to  an  action  at  law,  as  well  as  to  pro* 
ceedings  in  Chancery. 

Parke,  J. — I  am  of  the  same  opinion. 
The  words  of  the  statute  of  Anne  apply 
only  to  process  at  the  suit  of  the  party ; 
this  is  at  the  suit  of  the  Crown. 

Taunton,  J. — I  am  clearly  of  the  same 
opinion.  The  words  of  the  statute  are, 
"  If  any  person  should  be  arrested  at  the 
suit  of  any  common  person,  &c.  the 
sheriff,  at  the  request  and  costs  of  the 
plaintifTin  such  action  or  suit,**  &€•,  that  is, 
an  action  at  the  instance  of  any  common 
person,  shall  assign  ;  this  cannot  apply  to 


his  Majesty's  writ  of  attachment : 
table  jurisdiction  is  given  by  th 
itself  to  the  Court,  out  of  which 
cess  issues,  to  deal  with  it ;  aiid  t! 
roust  be  commenced  in  the  same 
which  the  original  action  was.     1 
tice  has  been  always  to  bring  the 
the  same  court ;  no  person  ever 
an  action  being  brought  except  ii 
of  common  law.    The  circumstan< 
being  a  first  discovery,  after  a 
195  years,  is  a  strong  argument  a 
Patteson,  J. — I  am  of  the  sam 
entirely. 

Judgment  for  the  deft 


A  few  Cases  determined  m  this  Term,  in  which  there  has  been  a  difficulty  at  present  in 
the  papers,  still  remain  to  he  reported;  but  they  will  be  given  as  soon  as  the  necessary  d 
for  ensuring  their  accuracy  can  be  procured. 
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JOHN  PRICE  V.  EASTON. 


*st  of  Judgment — Prhity  of  Const" 
i^AssumpiiL 

wraiion  siatedf  tftat  one  W.  P.  was 
I  to  Ike  plaintiff  in  a  certain  sum,  and 
consideration  the  said  W,  P.,  at  the 
rf  the  defendant^  had  agreed  to  nork 
at  certain  vages,  and  of  his  leaving 
■Rf  which  might  he  earned  of  him  by 
n  defendant* s  hands ^  the  defendant 
i  plaintiff  to  pay  him  the  sum  due  to 
m  fV.  P,  : — Held  bad,  in  arrest  of 
lit  at  no  privily  of  consideration  ap* 
to  ejatl  between  plaintiff  and  defen^ 


declaration  stated,  that  one  W. 
rai  indebted  to  the  plaintiff*  in  the 

ISi.  for  the  price  of  a  timber  car- 
old  and  delivered  to  him  ;  and  that 
fendant,  in  consideration  that  the 
•  Price,  at  the  special  instance  and 
tof  the  defendant,  had  agreed,  and 
dertaken  and  promised  the  defen- 
)  work  for  him,  the  said  defendant, 
MB  wages;  and  in  consideration  of 
>i  W.  P.  leaving  the  amount,  which 

be  earned  by  bim»  the  said  W.  P., 
I  defaodant'i  hands,   the  defendant 


undertook  and  agreed  to  pay  the  said  plain- 
tiff* the  aum  of  13/. 

At  the  trial,  before  Littledale,  J.  at  the 
last  Spring  Assizes  for  the  county  of  Here- 
ford, a  verdict  was  found  for  the  plaintiff*, 
damages  131. 

A  rule  had  been  obtained  in  a  former 
term,  arresting  the  judgment,  on  the  ground 
that  tliere  was  no  privity  of  consideration 
between  the  plaintiff* and  the  defendant. 

Against  this  rule — 

Justice f  in  support  of  the  verdict,  shewed 
cause,  and  contended,  that  every  thing  which 
ia  necessary  to  be  proved,  in  order  to  sus- 
tain the  verdict,  must,  after  verdict,  be  in- 
tended. Any  act  of  the  plaintiff,  from  which 
the  defendant  receives  a  benefit,  or  from 
which  inconvenience  arises  to  the  plaintiff*, 
is  a  sufficient  consideration  to  support  aa 
assumpsit — 1  Selw,  N.P.  45.  The  present 
case  is  diatinguishable  from  the  case  of 
Crofv  V.  Rogers  (1),  and  Bourne  v.  Mason 
(2),  on  that  ground.  Here,  there  is  a  post* 
tive  benefft  to  the  defendant,  he  having  the 
work  of  William  Price  for  nothing;  and 
there  is  •  community  of  interest  between 
the  latter  and  the  plaintiffl  It  is  equiva- 
lent to  putting  money  in  the  hands  of  the 


(1)  Strm.699. 
(S)  1  Vent.  6. 
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defendant,  to  be  paid  over  to  the  plaintiif, 
which  is  put  by  Mr.  Selwyn  as  an  excep- 
tion to  the  rule.  In  Wilson  v.  Coupland 
(d),  there  was  no  consideration  immediately 
moving  from  the  plaintiff  to  the  defendant ; 
nor  was  there  in  Corny  and  Curtis  v.  Col* 
lingwood  (4). 

Denman,  C.  J. — The  declaration  does 
not  allege  any  promise  by  the  defendant  to 
the  plaintiff. 

LiTTLEDALE,  J. — Itdoes  not  appear,  upon 
this  declaration,  that  W.  Price  had  any 
thing  to  do  with  this  arrangement. 

Taunton,  J. — It  does  not  appear  upon 
the  form  of  the  declaration,  that  the  ar- 
rangement with  the  plaintiff  and  Easton 
was  with  the  knowledge  and  consent  of  W. 
Price. 

Patteson,  J. — We  cannot  presume  that 
every  thing  has  been  proved  which  is  ne- 
cessary to  maintain  the  action,  if  the  alle- 
gation contained  in  the  declaration  be  not 
sufHcient.  We  can  only  presume  that  the 
allegations  were  proved. 

Rule  absolute. 


1833.    > 
Jan  28    \   «avillb  and  wife  v,  swan. 

Husband  and  Wife^  Joinder  of—  Words. 

An  action/or  words,  not  actionable  in  them' 
selves,  spoken  of  a  wife  living  separate  from 
her  husband,  and  carrying  on  a  business  for 
lierself,  of  and  concerning  her  mode  of  con* 
ducting  the  business,  must  be  brought  in  the 
name  of  the  husband  alone^  and  not  jointly  by 
husband  and  wife. 

This  was  an  action  on  the  case,  for  words 
spoken  of  the  wife  of  the  plaintiff;  the 
words  themselves  not  being  actionable,  but 
the  declaration  alleging,  that  the  wife  living 
separate  from  her  husband  carried  on  the 
business  of  a  boarding-bouse  keeper,  and 
stating  the  special  damage  arising  from  the 
words  being  spoken  of  and  concerning  her 
in  the  way  of  carrying  on  and  conducting 
such  business.  At  the  trial,  before  Parke  J., 
at  the  last  Spring  Assizes  for  Hampshire, 
a  verdict  was  found  for  the  plaintiff,  with 

(3)  5  Bam.  &  Aid.  228. 

(4)  t  I.er.  119;  ».  c.  1  Vent.  297. 


leave  to  move  to  enter  a  nonsuit.  In 
Easter  term,  a  rule  had  been  obtained 
by  FolUtt,  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered,  or  why  the 
judgment  should  not  be  arrested  ;  and,  in 
support  of  the  latter  part  of  the  motion,  it 
was  contended,  that,  as  the  words  were  not 
actionable  in  themselves,  and  the  gist  of  the 
action  was  the  special  damage,  it  should 
have  been  brought  in  the  name  of  the  hus- 
band alone.     Against  this  rule — 

Bompas,  Serj,  and  Sewell  shewed  cause. 
who  contended,  that  the  wife  might  well 
join.    Wherever  the  wife  is  the  meritorious 
cause  of  action,  or  the  right  of  action  ae* 
crues  through  the  wife,  the  husband  and 
wife  may  join,  and  to  that  extent  the  busi- 
ness of  the  wife  in  this  case  was  the  busi- 
ness of  the  husband — Fountain  v.  Smith(^l\ 
Dunstan  and  Wife  v.  Burwell{2),    Bnuk- 
ford  v.  Buckingham  and  Wife{S),  Prat  and 
Wife   V.  Taylor  {4),   Welter  and  others  t. 
Baker{5),  Philliskirk  v.  PluckfreU{6).     Is 
all  actions  of  tort,  assault  and  battery,  de- 
famation, and  slander,  if  actionable  per  m 
of  the  wife,  she  may  join.     The  case  of 
Coleman  v.  Harcourt  (7)  will  be  relied  on 
on  the  other  side.     In  that  case  there  vrai 
no  averment  that  the  words  were  spoken  o^ 
the  wife,  of  and  concerning  the  mode  a 
carrying  on  her  business.     This  case  wa 
referred  to  in  Russell  v.  Corne{S).    In  tb 
present  case  all  the  damages  relate  to  tl 
wife.  She  supported  herself,  and  by  reaac 
of  the  words  spoken  lost  her  sustenaif 
and  support.    In  one  sense  then  the  wor 
are  actionable  in  themselves,  Ringstead 
Lady  Lancsborough{i)),    Suppose  Mrs.  i 
ville  had  been  carrying  on  the  business 
servant  for   another,  words  spoken  o 
servant  relating  to  his  carrying  on  a  b 
ness,  are  actionable — Seaman  v.  Bigg{ 

Follett,  contra,  in  support  of  the  rule, 
tended,  that  the  action  was  not  maio 

(1)  2SiJ.lS8. 
r«)  1  Wils.  224. 

(3)  Cro.  Jac.  77. 

(4)  Cro.  Eliz.  61. 

(5)  2  WiU.  414. 

(6)  2Mau.&  Selw.393. 

(7)  1  Lev.  140. 

(R)  2  Lord  Raym.  1031. 

(9)  Co.  Bank.'Law;Exp.Greeii, cit«d  i? 
▼.  Poelnita^  1  Term  Rep.  5. 

(10)  Cro.  Car.  480. 
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r  hiulNUMl  and  wife ;  the  business 
he  wife  carried  on  must  be  assumed 
le  business  of  the  husband,  and  an 
o  that  business  is  in  laiv  an  injury 
husband,  and  to  him  alone.  It  is 
X  all  the  injury  alleged  is  an  injury 
rife ;  the  words  are  not  actionable 
selves,  and  any  damage  which  may 
cmed  in  consequence  of  speaking 
an  injury  to  the  husband.  He  is 
0  maintain  her.  The  cases  in  which 
een  held  that  the  wife  may  join, 
she  is  the  meritorious  cause  of 
have  been  where  there  was  an 
contract  with  the  wife.  It  is  ab- 
say  that  the  wife  is  the  meritorious 
faction  in  this  case.  It  might  as 
said,  that  she  was  so  in  an  action 
con. :  Coleman  v.  Harcourt^  Grove 
uker  y.  Hart (11),  are  in  point; 
.P.  ft9$»  I  Bac.  Ahr.  last  ed.  733. 
:be  relation  of  marriage  subsists,  a 
woman  cannot  be  treated  as  a  feme 
withstanding  she  lives  separate  from 
umd,  and  even  although  she  have 
ite  maintenance — Afarsftall  v.  Rut* 
Boggett  V.  Frier  and  another^]  3). 

XDALB,  J. — It  seems  to  me,  that  the 
'  arresting  the  judgment  must  be 
litolute.  The  declaration  states 
wife,  living  apart  from  her  husband, 
on  the  business  of  a  board ing- 
eeper,  and  the  defendant  spoke  cer- 
rds  of  her,  of  and  concerning  her 
nd  business.  In  the  first  place, 
the  was  carrying  on  the  business 
irding-house  keeper,  the  words  are 
iooable  in  themselves,  in  the  way 
vdsare,  as  spoken  of  a  person  in  his 
id  business.  The  special  damage 
iioie  in  consequence  of  the  speak- 
k  words,  is  the  special  damage  of 
iband:  as,  generally  speaking,  a 
d  woman  ia  not  capable  of  receiving 
Keiil  damage  by  reason  of  words 
lof  her,  and  the  declaration  does  not 
to  tllege  that  the  husband  and  wife 
Mptrated  by  deed.  Suppose  some- 
ud  broken  into  the  house  and  com- 
*•  t  trespass,  the  action  must  have 
^■OQgbt  in  the  name  of  the  husband. 

(11)  Bull.  N.P.  7. 
0«)8TtnniUp.545. 
US)  U  EMt,  901. 


Taunton,  J. — I  am  of  the  same  opinion. 
The  distinction  appears  to  be  this : — if  the 
action  be  founded  in  a  wrong  or  violence 
against  the  wife,  in  either  of  which  cases 
the  action  will  survive,  then  the  husband 
and  wife  should  join  ;  and  it  is  not  the  less 
the  action  of  the  wife  because  the  husband 
puts  in  a  statement  of  special  damage 
arising  to  him:  that  was  the  case  o£ Russell 
V.  Corne  (14).  But  where  no  such  cause  of 
action  accrues  to  the  wife,  and  where  the 
action  would  not  survive,  but  where  the 
cause  of  action  is  special  damage,  that 
forms  the  gist  of  the  action,  and  the  injury 
arises  to  the  husband  alone.  That  seems 
to  have  been  the  case  in  Coleman  v.  Har^ 
court.  Then  look  at  the  statement  upon 
this  record.  A  married  woman  is  incapable 
of  carrying  on  business  for  herself:  it  is 
only  through  the  intervention  of  trustees 
that  she  can  have  separate  property  from 
her  husband.  In  point  of  law,  then,  the  loss 
of  her  trade  is  peculiarly  a  loss  to  her  hus- 
band, and  the  wife  has  no  substantive  cause 
of  action. 

Patteson,  J. — I  am  also  of  opinion,  that 
in  this  case  the  judgment  should  be  arrested. 
There  is  no  count  upon  words  actionable  in 
themselves,  but  only  on  such  as  are  so 
either  by  reason  of  special  damage,  or  as 
being  spoken  of  a  trade.  That  trade  is,  in 
point  of  law,  the  trade  of  her  husband ; 
therefore,  all  the  injury  arising  to  that  by 
the  speaking  of  the  words,  arises  to  the 
husband,  and  he  alone  can  maintain  this 
action. 

Denman,  C.  J.  having  been  absent 
during  the  argument  in  this  case,  said  he 
was  unwilling  at  first  to  say  anything  upon 
it,  but  it  appeared  clear  to  him,  that  the 
injury  complained  of  was  an  injury  to  the 
husband  alone. 

Rule  absolute. 


1833.      \  SNOWBALL,    q.     f.,    V,     SIR     H. 

Jan.  29.  3  goodriche. 

Extortion — Sheriff- — Evidence, 

The  declarations  of  the  under-sheriff  are 
evidence  against  the  il^ff,  only  when  the 

(14)  1  8alk.  119;  s.  1. 1  Lord  Rtyn.  1031. 
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effect  would  be  to  charge  hknself: — There' 
/ore^  where  in  an  action  for  extortion^  an 
examined  copy  of  the  writ  had  been  put  in, 
on  which  was  indorsed  the  name  of  B,  as  the 
officer  to  execute  it,  a  declaration  of  the  under ' 
sheriff  that  B.  was  the  officer  of  the  sheriffs 
and  was  the  person  who  executed  the  warrant 
on  the  writf  was  held  inadmissible* 

This  was  a  qui  tarn  action  against  the 
sheriff  of  Yorkshire,  for  extortion.  At  the 
trial,  before  Alderson,  J.,  at  the  last  Spring 
Assizes  for  that  county,  an  examined  copy 
of  the  writ,  on  the  execution  of  which  ex- 
tortion was  charged,  with ,  the  return 
thereto,  was  put  in,  with  an  indorsement 
thereon  of  the  name  of  Bayley.  In  order 
to  connect  Bayley  with  the  sheriff,  evi- 
dence was  tendered  of  declarations  by 
Mr.  Russell,  the  under-sheriff,  whilst  he 
was  such,  made  to  the  plaintiff's  attorney, 
that  Bayley  was  an  officer  of  the  sheriff, 
and  was  the  person  who  executed  the  war- 
rant on  the  writ,  and  on  which  was  in- 
dorsed the  name  of  Bayley  then  in  proof 
before  the  Court.  Thisevtdence  was  reject- 
ed by  the  learned  Judge,  and  the  plaintiff 
nonsuited. 

A  rule  had  been  obtained  in  a  former 
term,  calling  on  the  defendant  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside, 
and  a  new  trial  had.     Against  this, — 

Cresswell  shewed  cause.— ^The  proper 
evidence,  in  order  to  connect  the  sheriff 
witli  the  officer,  is  the  warrant ;  the  next 
best,  is  proof  of  its  contents  ;  and  lastly, 
the  writ  itself,  with  the  indorsement,  or, 
upon  its  being  returned,  an  examined  copy. 
But  the  writ,  or  the  examined  copy  of  the 
writ,  with  the  indorsement  upon  it,  is  not 
evidence  sufficient  to  connect  the  sheriff 
with  the  party  whose  name  is  indorsed, 
without  also  proving  the  practice  of  the 
sheriff's  office.  It  would  be  by  the  latter 
proof  alone,  that  it  would  be  shewn  to  be 
the  sheriff's  act ;  anything  which  is  done  by 
the  under-sheriff  in  the  usual  course  of 
his  business,  would  come  within  the  same 
rule,  and  would  possibly  be  evidence 
against  the  sheriff;  in  the  same  way  as  an 
indorsement  made  upon  the  writ,  accord- 
ing to  the  general  practice  of  the  sheriff's 
office.  But  this  being  an  admission  not 
made  in  the  course  of  his  duty,  nor  even 
when  any  business  was  going  oa  in  his 


office,  differs  essentially  from  tnc 
dorsement. 

[Pattesok,  J.,  referred  to  the 
Digby  V.  Ctire(l),  as  to  the  cop 
indorsement,  together  with  evident 
practice  of  the  office,  being  eviden 
the  sheriff,] 

J,  Williams,  contra. — Upon  wli 
ciple  is  it  that  the  indorsement  is  e^ 
It  is  only  parol ;  no  rule,  no  i 
court,  no  act  of  parliament,  pi 
that  the  name  of  the  bailiff  shall 
the  writ.  If  it  be  that  an  undertifl 
sheriff's  office  may  by  writing  oi 
(which  is  no  more  than  parol  eride 
the  sheriff,  why  may  not  the  unde 
also  fix  him  by  his  declaration  T  A 
a  bailiff  must  be  proved  to  bei 
particular  transaction,  in  order  t 
the  sheriff,  yet  the  under*sherif 
general  deputy  of  the  high  sherifi 
purposes — Drake  v.  Sykes  (2).  I 
necessary  that  the  under-sheriflf 
always  be  in  his  office.  Had  this 
declaration  relating  to  anything  i 
not  within  the  province  of  the 
sheriff,  it  would  have  been  inadn 
but  this  is  not  a  declaration  made  g( 
and  on  a  point  not  connected  i 
duties  of  his  office,  but  on  a  mat 
mately  connected  therewith ;  anc 
purposes  connected  with  his  offi< 
identified  with  the  sheriff. 

Yabsley  v.  Doble  (3),  and  North 
(4),  were  cited. 

Denman,  C.  J. — The  judgment 
Kenyonand  Mr.  Justice  Lawrence 
V.  Sykes  seems  to  identify  the  undc 
with  the  sheriff  for  all  purposes, 
case  of  considerable  importance. 

Curiae 

On  the  next  day  the  judgmen 
Court  was  delivered  by — 

Denman,  C.  J. — We  are  of  opii 
the  declarations  of  the  under-sherii 


(1)  Easter  Tenn,  1831.  A  note  of  this  e 
foond  in  a  note  (^1 )  to  the  caie  of  Scott  i 
and  another,  10  Law  Jonm.  £xchcq' 
page  100 — quod  vide. 

(«)  7  Term  Rep.  113. 

(3)  1  Lord  Raym.  190. 

(4)  1  Campb.  389. 
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•videnM  to  connect  the  sheriff 
officer  whose  name  was  indorsed 
iu  Such  can  only  be  admissible 
e  effect  would  be  to  charge  him- 

Euit  dueharged. 

— Aa  to  bow  far  the  sheriff  will  be 
the  acts  and  declarations  of  the 
sriff,  or  the  alieriff's  bailiffs,  see 
collected*  Stark.  Ew'td.  4th  part, 
1340 ;  and  from  these  it  would 
Ml  in  DO  case  would  the  under- 
the  bniliff^a  declaration  be  admis- 
taa  tliey  were  either  part  of  the 
llint  ia  made  by  him  in  the  per- 
of  hia  duties  as  an  oBficer  in  the 
r  transaction^  or  unless  in  the  case 
Icr-aheriff,  they  are  such  as  would 
4f.— See  also  Peake,  Evid.  81, 


{ 
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tevhal  of — Part  Delivery — Pay- 

ieUicery  of  goods  to  vendee^  will 
\a  abtouUe  right  of  possession  to 
w  Ami,  unless  it  be  done  in  prO' 
he  delivery  of  the  whole ;  but  if  it 
'hat  the  intention  was  to  separate 
idscered  from  the  reHy  the  origin 
efUen  which  the  vendor  had,  will 
m. 

femdemt  employed  an  agent  to  sell 
fmmtity  of  hay  in  a  stack,  which 
erne  C.  S.,  and  took  his  promissory 
Me  at  three  months,  to  the  agent 
br  the  price.  The  agent  immedi- 
vmnied  the  note  with  the  plaintiffs, 
n.  The  purchaser  at  several  times 
f  three  months,  carried  away  sevc" 
jfthe  hay,  and  afterwards  sold  the 
r  •»  the  plaintiffs,  allowing  the  note 
\im  to  the  agent,  to  be  talSnaspart 
mod  receiving  a  further  sum.  The 
nwarde  become  bankxupt,  andupon 
kmg  mode  by  the  plaintiffs  (after 
mootke  haddapsea,)  to  be  allowed 
my  the  rest  of  the  hay,  the  defen- 
wL  In  an  aetiao  oftroterfor  the 
'M,  Iff,  TheA  the  fact  of  part  hav- 


ing been  delivered,  did  not  take  away  the  de- 
fendant's lien :  but  ftndly.  That  the  defendant 
could  not  he  considered  as  an  unpaid  vendor, 
sons  to  retire  the  right  of  lien  upon  the  ex* 
piration  of  the  time  for  which  the  note  was 
to  run. 

Trover  for  hay — to  which  the  defendant 
pleaded  the  general  issue.  At  the  trial, 
before  Littledale,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Berks,  it  ap- 
peared, that  in  January  1 830,  a  person  of 
the  name  of  Davis,  an  auctioneer,  waa  em- 
ployed by  the  defendant  to  sell  a  quantity 
of  hay,  which  he  did  by  auction,  upon  cer- 
tain specified  conditions  of  sale,  amongst 
which  was,  "  that  an  immediate  deposit  of 
20/.  per  cent,  would  be  required,  and  three 
months  credit  would  be  given  on  approved 
security,"  &c. 

The  stack  of  hay,  part  of  which  was  the 
subject  of  the  present  action,  was  sold  to 
one  Charles  Small  bone,  who  gave  a  pro* 
missory  note  for  the  whole  amount  of  the 
purchase-money  to  Davis,  drawn  on  the 
6  th  of  January,  payable  three  months  after 
date. 

On  the  8th  of  January,  the  plaintifi, 
who  were  bankers  at  Newberry,  discounted 
that  bill  for  Davis,  and  on  the  6th  of  Sep- 
tember, the  following  agreement  was  en- 
tered into  between  the  plaintiffs  and  Small- 
bone. 

"Charles  Smallbone  agrees  to  sell  to 
Messrs.  Bunney  &  Co.,  all  that  rick  of 
hay  at  Midgham,  which  he  purchased  at 
a  sale  by  auction  of  Mr.  Poynta's  hay,  by 
Mr.  Davia ;  and  the  said  Bunney  &  Co. 
agree  to  buy  the  same  at  the  sum  of  75/., 
and  it  is  agreed  that  a  certain  promissory 
note  of  hand  for  70/.,  given  by  the  said 
Charles  Smallbone  for  the  purchase-money 
of  the  said  rick,  shall  be  deemed  as  a  pay- 
ment for  part  of  the  said  purchase- money, 
and  51,  paid  at  the  time  of  signing  the 
agreement." 

Smallbone  removed  several  tons  of  the 
hay  previous  to  the  time  when  the  note 
became  dne.  On  the  26th  of  June  1830, 
Davis  became  bankrupt.  When  the  note 
became  dne,  application  was  made  by  the 
plaintiffs  to  C.  8.  for  payment,  and  it  was 
dishonoured.  'i*he  plaintiffs  demanded 
the  delivery,  and  permission  to  fetch  away 
the  remaining  hay,  13th  of  April  1831. 


M 


cocrrr  or  kikos  bench 


Tke  learned  Jnf (»  left  it  i»  cfe  pny  to 
eofwider,  whetlier  saunhmie  was  fre^ented 
from  imwin^  rhe  balk  of  the  har  dnrhi^ 
the  enrrencT  of  die  noce,  whieii  lie  had 
fgiftn  for  die  price,  or  ooc  till  after  diac 
note  had  become  doe,  and  iraa  diahoiuHired. 
Jf  the  former,  dien  diat  die  plaisofi  were 
emiried  to  recover ;  bat  if  he  was  hoc  for- 
bidden to  remote  the  haj  oatd  after  the 
dishonour  of  the  note,  the  rendor,  oo  the 
diihofioor  of  the  note,  was  enticied  to  pre- 
rent  him,  and  in  that  case  Smijlbone  had 
BO  right  to  lell  to  the  plamfHfc^  nor  they 
to  recover.  The  jorj  fooiid  a  Terdict  for 
the  defendant. 

In  Easur  term,  Talfamrd  wac/w^d  for  a 
rule  to  shew  eanse,  wh  j  that  verdict  siKMild 
not  be  let  aside,  ainl  a  new  trial  had.  He 
contended,  fint,  that  there  kad  been  a 
part  deliverj,  which  vested  tlie  r^t  of 
poeaewioQ  to  the  whole  in  SraaUbooe,  and 
prevented  anj  lien  firom  attaching.  Second- 
ly, that  the  uking  of  the  note  by  Davis, 
the  agent  of  the  defendants,  and  its  sabse- 
qnent  negotiation  by  him,  at  all  events 
completed  the  right  of  the  purchaser  to 
the  delivery  ;  and  that  the  lien  of  the  de- 
fendants could  not  revive,  while  the  note 
was  unpaid  and  outstanding  in  the  hands  of 
an  indorsee. 

On  the  first  point,  were  cited  Slmbey  v. 
Heyward{\\  Hammond  v.  Andersen  {5t)y 
which  were  cited  in  Hanson  v.  Aieyer{Z\ 
and  others. 

Loan  Tektekdek,  C.  J. — There  is  no 
doubt  that  the  fact  of  being  allowed  to 
take  away  part  of  the  hay,  does  not  take 
away  the  right  of  lien.  The  delivery  of  a 
part  of  a  cargo,  in  progress  of  the  deli- 
very of  the  whole,  has  been  held  to  perfect 
the  delivery  ;  that  is  not  the  present  case. 
f  think,  therefore,  that  on  that  point  there 
should  be  no  rule  ;  on  the  other,  we  will 
tike  time  for  consideration. 

I'akxk,  J.— The  two  cases  which  have 
been  cited,  are  entirely  different  from  this, 
'i'here,  there  was  an  inchoate  delivery  of 
the  whole.  Here,  it  is  quite  clear  the  in- 
tention was  to  separate  the  part  that  was 
dtfliveredf  from  the  rest. 

Rule  refused, 

(1)  f  II.  Black.  504 


(f )  1  N«ir  lUp.  69. 


6  East,  614. 


Ob  a  sabseqnent  day  in  the  mm 
the  Coort  granted  a  rule  nisi  on 
point — against  which. 

Justice  (with  whom  was  Jen 
shewed  cause,  and  contended,  th 
time  when  the  credit  expired,  the 
the  defendant  to  retain  the  goods 
Smallbone,  as  long  as  the  note 
payable,  had  a  right  to,  and  mi< 
demanded  possession  of  the  who 
bat,  by  permitting  part  to  remain 
defendant  after  that  time,  his  ri^ 
that  part  was  defeated.  This  poii 
templated  by  Bayley  J.,  in  deliv 
judgment  of  the  Court,  in  Blaxan 
i/erj(4),  although  there  is  no  decis 
it.  In  the  case  of  A^enr  v.  Sfrain{i 
goods  were  sold  to  be  paid  for  I 
three  months,  and  they  remaine< 
session  of  the  seller,  it  was  h< 
upon  the  dishonour  of  the  bill,  g 
cording  to  the  bargain  in  payn 
seller  had  a  right  to  retain  them  v 
ment  of  the  price.  Then,  in  t 
Smallbone  suffered  the  goods  to  i 
the  possession  of  the  defendant, 
expiration  of  the  time  for  whi< 
was  given,  and  he  has  not  paid  th 

Taffourd,  contra,  in  support  of 
said,  that  if  the  view  he  took  of  th 
case  was  correct,  it  was  snfficien 
tinguish  the  present  from  the  cas< 
V.  Smam^  by  adverting  to  the 
the  security  not  being  in  the  ham 
vendor,  but  being  outstanding  in  t 
of  his  agent ;  and  before  that  que 
arise,  he  must  himself  take  up  ( 
Davis  was  not  directed  to  sell  by 
and  it  was  proved,  that  neither  tl 
dant  nor  his  agent  ever  saw  the  c 
of  sale.  No  fraud  existed  in  the 
tion  between  Smallbone  and  Davis 
note  was  given  bondfde,  and  Davi 
obtained  that  security,  takes  it  to  hit 
and  gets  the  note  discounted.  It  th 
to  the  same  thing,  as  if  Mr.  Po 
himself  taken  the  note  ;  the  plain 
that  security,  when  it  becomes 
neither  Davis  nor  Smallbone  an 
pay  it;  and  as  against  Mr.  Poj 
note  is  substantially  a  payment  by  i 
tiffs,  otherwise  he  would  have  a  ri{ 


(4)  4  Bam.  &  Cress.  949. 

(5)  DanioD  &  Lloyd,  Merc  Cia.  199. 
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tun  the  proceeds  of  the  note  as  well  as  the 
bay.  Tliat  a  note  is  outstanding,  in  tlie  hands 
of  a  thini  person,  would  be  a  good  plea  in 
bar  to  an  action  for  tlie  debt,  for  which  tlie 
note  was  given — Ktarslake  v.  Morffan  (G), 
HorneastLsy,  Farran{7).  If  the  bankers, 
at  die  time  of  discounting  the  note,  knew 
of  the  misappropriation,  it  would  vitiate 
the  whole;  but  the  whole  transaction  was 
ho»i/de,  and  payment  of  the  bill  to  Davis, 
«isiu  the  discount,  was  payment  to  him. 

Cur,  adv.  vuli, 

January  31. — On  this  day  the  judgment 
of  the  Court  was  delivered  by — 

Di5MA5,  C.  J. — [who,  after  stsitlnf;  the 
nature  of  the  action,  and  the  facts  rf  the 
cue,  proceeded  to  the  following  effect:] — 

At  the  trial,  the  learned  Judge  told  the 
jary,  that  the  plaintifls  stood  in  the  same 
lituation  as  Small  bone,  and  that  if  Smallbonc 
bad  been  prevented  from  taking  the  hay, 
during  the  time  for  which  the  note  had  been 
giren,  the  plaintiffs  were  entitled  to  recover; 
bat  that,  if  he  was  not  prevented,  until  after 
(be  time  when  the  note  became  due,  the  de- 
fadant  was  entitled  to  retain  t)ie  goods, 
aid  that  their  verdict  should  be  for  tlie  de- 
fcodant.  On  the  motion  for  a  new  trial,  it 
via  contended  that  the  delivery  of  part  of 
tbe  hay  which  had  been  sold,  was  a  deli- 
Hry  of  the  whole,  and  prevented  the  lien 
ihna  attaching ;  but  the  Court  were  of  opi- 
UOB,  that  what  had  occurred  in  this  case, 
Wdno  such  effect, and  the  only  ([uestion  now 
i^  whether  the  lien  which  the  defendant  had, 
itfived  upon  the  dishonour  of  the  note 
given  in  payment.  On  the  argument  it 
VII  said,  that  if  goods  are  sold  and  a  note 
Idun  in  payment,  although  the  vendee  may 
like  the  goods  during  tlie  time  for  which 
ocdit  ii  given  by  the  note  ;  yet,  if  he  docs 
lot,  the  vendor  has  a  right  to  retain  upon 
die  duhonour  of  the  note,  until  payment ; 
nd  it  was  contended  on  the  part  of  the 
pUntifis,  that  the  defendant  was  in  that  lat- 
ter condition ;  but  we  are  of  opinion  that 
the  defendant  is  not  to  be  considered  as  an 
■iptid  vendor,  and  that,  therefore,  the 
fbintiffaare  entitled  to  recover.  It  is  imma* 
torial  to  eonaider,  whether  Davis  was  en* 

(6)  S  Tenn  R«p.  515. 
<7)  3  Bam.  &  Aid.  497. 

New  Sttin,  1I.~K.B. 


tilled  to  take  the  note  or  not.  lie  isautho* 
riced  to  sell  the  hay,  and  dues  take  the  note 
from  Smallbone ;  that  note  is  afterwards 
discounted  by  the  plaint i (Is ;  and  by  an 
agreement  between  Smallbone  and  them, 
the  hay  is  sold  to  them,  in  satisfaction  of 
the  note. 

Rule  ahsolutCm 


1833 
Jan.  2C 


a 


THE  KINO  V.  ATTWOOD. 


Corfioratlon — Mandamus — Bye-law, 

A  hyc'law  restraining  the  right  of  eUc" 
tion  to  a  select  hody^  is  good,  but  if  it  limit 
the  number  of  those  who  are  eligible  to  an  of-* 
fice,  it  is  bad. 

By  charter  of  the  \Uh  Richard  2,  it 
was  granted  to  the  taylors  and  linen  ar- 
mourerx,  to  elect  one  master  and  four  war^^ 
dens,  from  among  themselves,  so  often  as  they 
should  please,  in  manner  as  they  should  think 
best ;  by  long  usage,  (since  1188,^  the  mas^ 
ter,  and  wardens,  and  court  of  assistants, 
who  were  past  masters,  had  been  accustomed 
to  elect  the  master ;  and  it  appeared  from  the 
records  of  the  comfmny,  that  the  master  had 
been  generally  elected  from  the  court  of  aS" 
sistants,  but  there  had  been  instances  of  his 
being  elected  from  the  liverymen  of  the  fra^ 
ternity  : — Held,  that  the  only  ground  upon 
which  the  Court  would  have  granted  a  quo 
warranto,  would  have  been  upon  the  ques^ 
tion,  whether  the  usage  had  been  such  as  to 
limit  the  number  of  the  eligible,  by  confining 
the  right  to  the  court  of  assistants ;  but  that 
there  was  not  necessarily  an  vftrence,  that 
the  twofmrts  of  the  usage  was  one  entire  usage, 
and  therefore,  that  there  was  not  sufficient 
doubt  to  induce  the  Court  to  grant  the  rule, 

A  rule  had  been  obtained  in  a  former  term, 
calling  on  the  defendant,  Matthias  Attwood, 
Esq.,  to  shew  cause  why  nn  information  in 
the  nature  of  a  quo  warranto,  should  not  be 
exhibited  against  him,  to  shew  by  what  au- 
thority he  claimed  to  he  master  of  the  Com- 
pany of  Merchant  Taylors,  of  the  frater- 
nity of  St.  John  the  Baptist,  in  the  city  of 
London. 

By  charter  of  the  1 4th  Richard  2,(ratifying 
a  grant  of  Edward  3,  and  also  the  good  cus« 
toma  touching  the  guild,  which  in  the  said 

I 


COURT  OF  KING'S  BENCH : 


:ant  are  not  expressed,  which  they  have 
sed  and  enjoyed,)  it  was  granted  to  taylors 
nd  linen  armourers  to  hold  their  guild 
ir  fraternity  ;  and,  that  they  shall  be  able 
10  elect  one  master  and  four  wardens  from 
among  themselves,  so  often  as  they  shall 
please,  or  it  shall  be  needful,  for  the  go- 
vernance, keeping,  and  rule  of  the  frater- 
nity for  ever,  in  manner  as  they  shall  think 
best. 

By  charter  of  the  Dth  Henry  4,  all  former 
grants  and  confirmations  are  ratified  and 
confirmed  to  the  master  and  wardens  of  the 
fraternity,  by  name,  and  their  successors ; 
and  the  master,  and  wardens,  and  their  sue* 
cessors,  are  made  perpetual  and  capable, 
and  the  fraternity  by  itself  a  sound,  perpe- 
tual, and  corporate  fraternity,  to  be  called 
The  Fraternity  of  Taylors  and  Linen  Ar- 
mourers, of  St.  John  the  Baptist,  in  Lon- 
den,  and  the  master,  &c.  to  be  called  the 
Master  and  Wardens  of  tlve  Fraternity,  &c. 

By  charter  of  confirmation,  of  the  Ist 
Henry  6,  with  the  assent  of  parliament,  all 
liberties  and  franchises  are  confirmed  to  the 
master  and  wardens,  by  name,  in  the  same 
way  as  they  and  their  predecessors  have 
been  reasonably  accustomed  to  use  and 
enjoy  the  same. 

By  inspeximui  charter,  of  the  18th 
Henry  6,  reciting  all  former  grants  and  let- 
ters patent,  and  among  the  rest,  a  parlia- 
mentary charter,  1  Hen.  6,  all  old  customs 
aad  privileges  are  confirmed. 

The  grounds  upon  which  the  rule  was 
moved,  as  stated  upon  the  amended  rule, 
were  as  follows  : — 

1st.  That  the  defendant  was  not  legally 
elected  to  the  office,  agreeably  to  the  ex- 
isting charters  of  King  Henry  7,  and  those 
therein  recited,  which  direct  that  the  whole 
fraternity  shall  elect  a  master  from  amongst 
themselves. 

2nd.  That  he  was  not  elected  by  the  fra- 
ternity, from  amongst  themselves,  but  by  a 
portion  or  committee  of  the  whole,  from 
themselves,  who  are  self-elected,  and  fluc- 
tuating, and  uncertain  in  their  number. 

3rd.  That  this  mode  of  electing  a  mas- 
ter, is  repugnant  to  and  inconsistent  with 
the  directions  of  the  said  charters,  and  nar- 
rows the  election  by  an  unreasonable  re- 
striction. 

4th.  That  persona  eligible  to  the  office 
of  master,  are  thereby  narrowed. 


5th.  That  the  said  M.  Attwood  was 
elected  according  to  a  usage  observed  by 
the  said  company  in  the  elections  of  mas- 
ter, that  a  portion  of  the  whole  fraternity* 
called  the  court  of  assistants,  should  elect 
the  master  from  themselves,  which  is  incon- 
sistent with  the  directions  of  the  said  char- 
ters. 

6th.  That  no  bye-law  authorizes  the 
mode  of  election,  by  which  the  defendant 
was  nominated  master. 

7th.  That  no  legal  usage  authorizes  it. 

8  th.  That  the  nomination  of  the  defen- 
dant to  be  master,  was  inconsistent  with 
the  spirit  and  direction  of  the  said  charters, 
which  intended  the  appointment  to  that  of- 
fice, to  vest  in  the  members  of  the  eompany, 
from  out  of  themselves. 

9th.  That  the  nomination  is  illegal  and 
void,  as  made  by  a  portion  or  committee  of 
the  whole  fraternity,  indefinite  and  regu- 
lated by  no  bye-law  or  uniform  usage. 

10th.  That  the  said  defendant  was  not 
elected,  according  to  the  directions  of  the 
charters ;  having  been  elected  by  a  select 
body  out  of  a  select  body  ;  that,  in  point  of 
fact,  there  is  no  bye-law  which  directs  and 
sanctions  such  a  mode  of  election ;  and  if 
there  be  such  a  bye-law  in  point  of  fact, 
it  is  illegal  in  point  of  law. 

It  was  stated  in  the  affidavits  in  support 
of  the  application,  that,  notwithstanding  the 
charters  of  the  company  have  granted  an^ 
given  to  the  whole  of  the  said  company  th> 
right  to  elect,  have,  and  make  one  mastc 
and  four  wardens  from  amongst  themselve 
as  often  as  they  shall  please,  or  shall  I 
needful  for  the  governance,  keeping,  ai 
rule  of  the  said  fraternity,  in  manner  as  tb 
shall  think  best,  yet  that  the  whole  gore* 
ment,  controul,  election  of  masters  and 
ficers,  and  management  of  the  said  compf 
are  exercised  by  a  master  and  wardens, 
a  body,  called  the  court  of  assistants, 
are  not  elected  by  the  fraternity,  being 
masters    of  the    said  company ;  thar 
body,  called  the  court  of  assistants,  o 
(including   the   master    and   warden) 
thirty-nine  members  only ;  and  that  th^ 
ter  and  wardens  are  elected  by  the  a 
assistants  from  amongst  themselves, } 
members  composing  the  court  of  as 
are  selected  and    elected   by  ther 
without  reference  to  the  rest  of  the 
nity ;  that  their  numbers  are  uncer 
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Tiryiofrt  and  all  other  members  of  the  com- 
pany are  not  permitted  ever  to  see  the  ac* 
connti,  records,  or  ordinances  of  the  com- 
pany. 

The  affidavit  also  stated,  that  during  a 
period  of  300  years,  the  usage  had  been, 
ibr  the  nuwter,  wardens,  and  assistants,  to 
elect  the  the  master  from  out  of  the  court 
ofinistants,  and  not  out  of  the  fraternity 
at  large. 

Tlie  present  defendant  was  elected  in  the 
abore  mode,  as  master  of  the  company. 

The  affidavits  in  opposition  stated,  that 
from  an  examination  of  the  records  of  the 
flectioo  of  the  master  of  the  said  company, 
vhieh  are  from  1488  to  1493,  from  1562 
to  1663,  and  from  1672,  down  to  the  pre- 
sent time,  it  did  not  appear  that  the  frater- 
nity at  large,  or  any  members  thereof,  being 
merely  freemen   or  liverymen,   took  any 
part  in,  or  were  present  at  the  election  of 
the  master  ;  but  that  the  master,  wardens, 
Kid  members  of  the  court  of  assistants  for 
the  time  being,  are  the  only  members  of  the 
company  who  appear,  by  the  records,  during 
(he  whole  of  those  periods,  to  have  attend- 
ed ar,  and  taken  any  part  in  the  election  ; — 
that  the  court  of  assistants  18*8  body  elected 
from  the  freemen  and  liverymen  of  the  fra- 
ternity, and  that  the  members  of  the  court 
ctmtinue  to  be  freemen  and  liverymen  after 
their  election ; — that  such  court  appears, 
^rem  tiie  earliest  records  found  among  the 
tnooiments  of  the  company,  to  have  existed 
iron  the  earliest  times  ; — that  every  mas- 
^tt  and  warden,  elected  during  those  pe- 
riods, has  been  a  freeman  and  member  of 
^he  fraternity  at  large,  but  not  invariably  a 
»ember  of  the  court  of  assistants  ;  and  that 
^he  defendant  was  elected,  in  accordance 
^ith  the    old   established   and    immemo- 
^iil  custom   and  usage  of  the  company, 
^hich  existed   previous    to   the   18th    of 
*«ry  7. 

Cumfbell  (Solicitor  General  J,  Sir  James 

AarleUf  Coleridge,  Serj.,  and  Follett^  now 

shewed  cause ;  and  it  was  argued  that  this 

«tt  not  an  office  within  9  Ann.  c.  20,  for 

^hiefa  a  giio  marranto  would  lie.     What 

^Mporate  right  has  the  master,  on  which  to 

.      fauid  a  writ  of  quo  narranto  ?     It  is  a  mere 

k     decBMjsjuary  society,  unconnected  with  any 

1    ^  of  political  right.     The  only  possible 

«    *>y  in  which  it  could  be  put,  to  bring  it 

^1    viihin  die  statntCy  would  be,  that  the  master 


as  a  liveryman,  has  a  right  to  vote  for  the 
city  of  London  ;  but  he  has  not  that  right 
as  master.  If  the  writ  were  against  him, 
as  a  voter  for  the  city  of  London,  it  would 
be  another  thing,  and  in  a  diflferent  form ; 
the  quo  warranto  would  be  calling  on  him 
to  shew  by  what  authority  he  exercised  his 
freedom.  By  the  late  act,  2  Will.  4.  c.  45, 
occupiers  of  chambers  have  a  vote  for  the 
city.  It  might  as  well  be  said,  that  the 
Court  have  authority  to  issue  a  qmo  war" 
ranio,  to  know  by  what  right,  a  person  hav- 
ing such  a  right  of  voting,  exercised  the 
ofllice  of  treasurer  of  either  of  tlie  societies 
of  the  Temple.  It  is  clearly,  therefore,  not 
an  office  within  the  statute  of  Anne — Tfte 
King  V.  JVaU'ts  (1),  Horn  v.  the  Cutlers* 
Company  (2). 

[Taunton,  J. — In  The  King  v.  High" 
more  (3),  a  quo  warranto  issued,  indepen- 
dent of  the  statute  of  Anne.] 

That  case  was  doubted  and  explained, 
when  under  the  review  of  the  Court  in  The 
King  V.  M'Kafj  (4). 

[Patteson,  J. — In  The  King  v.  the  Go" 
vemor  of  Bedford  Level  (5),  the  Court 
granted  a  quo  warranto,  although  that  was 
not  a  case  within  the  statute.] 

In  The  King  v.  the  Patten  Makers'  Com" 
pany^  a  quo  warranto  was  granted,  but  the 
point  was  not  taken.  At  common  law,  an 
mformation  in  the  nature  of  quo  warranto, 
could  be  Bled  only  at  the  instance  of  the 
Attorney  General — Selw.N.PAl52,  There 
was  no  relator ;  but  if  it  were  granted  at 
the  instance  of  the  private  individual,  no 
error  would  appear  upon  the  record,  as  the 
name  of  the  relator  might  be  rejected  as 
surplusage. 

But,  supposing  this  to  be  an  office,  for 
which  a  quo  warranto  will  lie  under  the  sta- 
tute of  Anne,  the  usage  has  been  invariable, 
for  the  master,  wardens,  and  court  of  as- 
sistants, who  have  been  past  masters,  to 
elect  the  master.  The  meaning  of  the  words 
of  the  charter  of  the  14th  Richard  2,  is 
no  more  than  this :  that  they  siiould  for  the 
future,  have  those  officers  of  their  own  body, 
leaving  it  to  them  to  make  a  regulation  and 
determine  for  themselves,  what  mode  they 

(1)  5  Term  Rep.  375. 

(X)  Selw.  N.P.  1162,  8th  edit. 

(S)  5  Bam.  &  Aid.  771. 

(4)  5  U  &  C.  351 ;  3  Law  Journ.  K.B.  939, 

(5)  BBrnsrdiatODe,  {<• 
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fhould  choose  for  the  election  of  them. 
Those  words,  at  all  events,  are  not  8uffi« 
ciently  clear  and  free  from  doubt,  (as  giving 
the  right  to  the  fraternity  at  large,)  to  de- 
stroy  the  usage;  but  they  enable  the  Court 
to  adopt  the  usage  as  a  rule  of  interpreta- 
tion, as  it  is  a  clear  rule  of  law,  that  where 
the  words  of  a  charter  are  not  clear,  con- 
temporaneous usage  may  be  used  to  explain 
the  meaning  of  it ;  and  Gape  v.  Handley 
(G),  goes  still  farther.  The  right  of  elec- 
tion has  been  exercised  by  the  select  body, 
ever  since  within  a  very  few  years  of  the 
time  when  the  charter  of  Richard  was 
granted  ;  and  for  any  thing  that  appears  to 
the  contrary,  before  that  time.  The  King 
v.  the  Mayor  and  Citizens  of  Chester  (7),  is 
an  authority  to  shew,  that  the  Court  will 
not  disturb  the  usage  ;  at  all  events,  it  ex- 
isted before  the  charter  of  Henry  7,  which 
is  not  only  an  inspeximus  charter,  but  con- 
firms all  usages  and  customs  at  that  time 
existing :  that  charter  being  accepted  by 
the  company,  the  King  had  a  right  thereby 
to  change  the  mode  of  election.  But  if  it 
should  be  considered,  that  the  words  of  the 
charter  are  sufficiently  clear,  such  a  long 
uniform  usage,  as  has  taken  place  in  this 
instance,  requires  that  the  existence  of  a 
bye-law,  which  has  been  lost,  should  be 
presumed.  It  has  been  held,  over  and  over 
again,  that  where  a  right  of  election  has 
been  given  to  the  body  at  large,  they  may, 
by  a  bye-law,  vest  that  right  in  a  select 
body  ;  although  in  modern  times  it  has  been 
held  that  they  cannot,  by  a  bye-law,  limit 
the  number  of  the  eligible.  The  master, 
wardens,  and  court  of  assistants,  are  all 
freemen,  and  they  would  have  had  a  right 
to  concur  in  the  election,  had  it  still  been 
vested  in  the  whole  body.  They  would 
also  have  been  eligible,  as  individual 
members  of  the  whole  body.  The  whole 
body  had  a  right  to  vest  the  right  of  elec- 
tion in  the  master,  wardens,  and  court  of 
assistants — the  case  of  Coiporations  {S)  ; 
that  case  has  never  been  doubted,  but,  on 
the  contrary,  recognized  in  several  later 
cases— r/i<?  A^iw^  v.  Athwell{9\  The  King 
V.  Head  and  others  (10),  The  King  v.  Bird 

(6)  3  Term  Rep.  $88,  a. 

(7)  iMau.&Selw.  101. 
(S)  4  Co.  Rep.  77. 

(9)  l<£ast,  !e2. 
(10;  4  Burr.  2jl6. 


(11),  and  lastly,  in  The  King  ▼•  Westwood 
(12),  where  all  the  Judges  agree  upon  that 
point.  Then,  although  no  such  bye-law  ia 
extant  in  words,  as  it  might  have  had  a  legal 
origin,  will  the  Court,  after  so  long  a  usage, 
grant  a  quo  warranto  ?•  or  rather,  will  they 
not  presume  that  such  a  bye-law  has  been 
made  ?  On  the  other  side,  it  is  to  be  con- 
tended, that  the  whole  usage  must  be  taken 
together ;  and  as  elections  appear  to  have 
been  made  by  the  master^  wardens,  and 
court  of  assistants,  out  of  the  court  of  as- 
sistants only,  such  a  bye-law  would  be  bad, 
as  limiting  the  number  of  the  eligible.  Now, 
supposing  the  fact  to  be,  that  the  choice 
has  been  always  made  from  the  members 
of  the  court  of  assistants,  it  does  not  by  any 
means  follow,  that  that  was  essentially  part 
of  the  bye-law — that  the  bye-law  confined 
the  right  to  be  elected  to  that  body.  By  the 
bye-law,  they  are  authorized  to  choose 
out  of  the  whole  fraternity — the  freemen  at 
large ;  it  is  a  matter  of  discretion  for  them, 
in  exercising  their  right,  whether  they  shall 
choose  a  freeman  who  has  not  been  one  of 
the  court  of  assistants,  or  elect  the  master 
from  those  who  are  members  of  that  body : 
in  exercising  (hat  discretion,  they  may  have 
always  chosen  from  the  latter ;  there  may 
be  a  reason  for  having  done  so,  as  it  is  likely 
that  that  body  would  consist  of  members 
who  were  better  acquainted  with  the  affairs 
of  the  society,  and  more  capable  of  pro- 
tecting its  interests.  It  is  a  well  known  fact, 
that  for  some  reason  or  another  the  Bank 
have  made  a  practice  to  exclude  a  Scotch- 
man from  being  chosen  a  director ;  could  it, 
therefore,  be  presumed,  that  any  bye-lasr 
existed,  exclusive  of  the  right  of  Scotch- 
men to  be  elected  ?  If  not,  neither  in  the 
present  case,  if  a  bye-law  confining  the 
right  to  elect  to  the  master,  and  wardem, 
and  court  of  assistants,  be  presumed,  is  it 
necessary  to  be  assumed,  that  it  was  part  of 
the  same  bye-law,  to  confine  the  right  of  being  j 
elected  to  the  court  of  assistants.  Without 
the  latter  limitation,  the  bye-law  would  te 
good,  and  a  good  bye-law  is  not  to  be  vi- 
tiated by  the  presumption  of  that  which 
would  vitiate  it.  Another  objection  that  is 
made  is,  that  the  body  who  is  to  elect,  is 
indefinite ;  it  is  no  more  an  indefinite  body» 


(11)  IS  East,  567. 

(12)  7  BiDg.  1. 


j 


HILARY  TERM,  1893. 


61 


wu  the  caw  in  The  King  ▼•  Athwell, 
re  it  DO  aothority  for  taying,  that  the 
ise  number  of  a  body  must  necessarily 
nown  ;  and  in  Goldmg  v.  Fenn  (13),  a 
Nn,  that  there  should  be  a  select  vestry 
n  indefinite  number  of  persons,  conti- 
by  election  of  new  members  made  by 
',  and  not  by  tlie  parishioners,  was  lield 
• 

Pollock  and  Hoggins^  contrii. — 1  st.  The 
t  have  jurisdiction  to  grant  a  quo  war' 
I  in  the  present  case ;  in  The  King  v. 
fe(14),  the  writ  was  granted,  calling  on 
lefendant  to  shew  by  what  authority  he 
rised  the  office  of  Mayor  of  Peters* 
;  Petersfield  is  not  a  corporate  town, 
r.  The  argument  on  the  other  side  rests 
the  presumption  of  a  bye-law  not  now 
nt;  and,  if  the  usage  which  has  prevailed, 
h  is  the  only  evidence  of  the  hye-law, 
been  such  as  to  confine  the  right  to  be 
ed  to  a  select  body,  it  cannot  be  snp- 
sd ;  for  a  bye*law  which  made  such  a 
ictioD,  would  be  void.  Now,  whetlier 
one  practice,  namely,  that  the  master 
Id  be  elected  by  the  master,  wardens, 
OHirt  of  assistants,  has  been  mixed  up 
the  other,  namely,  the  practice  of 
iog  the  master  from  the  court  of  assis- 
i,is  a  matter  which  ought  to  be  submit- 
to  a  jury  for  their  consideration.  It 
ot  be  denied,  that  upon  that  subject, 
t  k  a  doubt  existing,  and  a  jury  is  the 
tribunal  which  can  satisfactorily  clear 
bst  doubt ;  and  it  is  the  practice  of  the 
rt,  in  cases  where  any  doubt  exists,  to 
ta^vo  narranto  information,  that,  if  it 
Ives  a  question  of  law,  it  may  more 
anly  be  considered,  and  if  of  fact,  it 
be  settled  by  a  jury.  If  it  should  be 
d  by  a  jury,  that  the  usage  has  been 
riable  for  the  master,  wardens,  and 
t  of  aasistants,  to  elect  a  master  from 
nort  of  assistants,  the  presumption  will 
hat  there  existed  one  entire  hye-law, 
liv  although  it  would  be  good,  as  limit- 
he  number  of  electors,  would  be  bad, 
straining  the  right  to  be  elected,  and 
\  bad  in  part,  would  be  bad  for  the 
e.  This  is  not  only  a  case  of  reason- 
doubt,  but  the  election  is  illegal.     The 


)  6  Law  Joum.  K.B.  178  j  8.c.  7  B.  &  C. 

1BI.&  11.647. 

^  f  B.  &  C.  54 ;  s.  c.  1  Law  Joum.  K.B.  232. 


defendant  was  elected  by  a  particular  body 
of  the  company,  who  elect  themselves ;  now, 
although  a  bye*law  may  limit  the  number 
of  electors,  it  must  be  by  such  a  limiution 
as  is  reasonable — The  King  v.  Spencer  {15), 
The  number  of  the  electors  are  by  the  ex- 
isting usage  unreasonably  narrowed  ;  they 
have  not  limited  the  electors  generally,  but 
have  imposed  such  a  restriction  as  confines 
the  right  of  election,  and  of  being  elected, 
entirely  to  a  particular  body;  and  such  a 
usage  contravenes  and  is  repugnant  to  the 
charter,  which  says  that  the  fraternity  shall 
elect  de  se  ipsis.  A  bye-law  to  be  good, 
must  be  consistent  with  and  not  repugnant 
to  the  charter — Selw»  N,P. 

Denman,  C.  J. — I,  for  one,  should  be 
extremely  sorry  to  withdraiv  from  the  con- 
sideration of  a  jury,  any  case  that  can  be  a 
proper  and  fit  subject  for  their  considera- 
tion ;  and,  whenever  a  proper  doubt  is  raised 
before  the  Court,  as  to  a  material  fact,  with 
res|>ect  to  the  title  of  any  public  officer, 
this  Court,  I  think,  will  not  hesitate  to  refer 
that  question  to  the  proper  tribunal ;  but 
here,  it  appears  to  me,  there  is  not  a  suffi- 
cient case  made  out,  to  warrant  the  Court 
in  making  the  rule  absolute ;  for,  without 
entering  into  nice  distinctions,  at  least  it 
must  be  made  clear  to  the  Court,  (before 
it  permits  the  trouble  and  expense  arising 
out  of  that  proceeding,)  that  there  is  reason- 
able ground  for  doubting  the  title  of  the 
party  called  in  question.  It  appears  to  me, 
that  such  reasonable  doubt  has  not  been 
established  here. 

Two  objections  are  involved  together,  in 
the  points  that  are  stated  in  the  amended 
rule ;  one  of  which  is,  that  the  numl)er  of 
the  electors  is  limited,  much  more  than  it 
ought  to  he;  and  secondly, that  the  number 
of  persons  from  among  whom  the  election 
may  be  made,  is  limited  by  that  bye-law, 
on  which  it  is  supposed  the  master  of  this 
company  would  rely.  I  am  not  sure,  that 
he  would  rely  on  any  such  bye-law,  or  that 
it  would  be  at  all  necessary  that  he  should  do 
so.  But  in  the  first  place,  the  law  is  per- 
fectly well  understood,  that  the  limitation 
of  the  number  of  electors,  is  no  sort  of  ob- 
jection to  a  bye-law,  unless  such  limitation 
be  clearly  unreasonable,  as  was  the  case  in 

(1^)  3  Burr.  1827. 
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The  King  v.  Spencer,  The  other  objection 
to  which  reference  has  been  made,  namely, 
tlie  restriction  of  the  number  eligible,  I 
take  it  to  be  quite  clear,  would  be  fatal  to 
any  bye-law  by  which  that  should  be  es- 
tablished. No  finding  by  a  jury  of  such  a 
bye-law  having  existed,  could  possibly  jus- 
tify a  Judge's  giving  judgment  in  its  fa- 
vour ;  but  it  does  not  appear  to  me,  that 
that  objection  is  here  raised  by  the  affida- 
vits. It  is  stated  on  the  one  hand,  that  the 
elections  have,  in  point  of  fact,  so  far  as  is 
known,  been  made  from  the  select  body; 
on  the  other  hand,  it  is  sworn,  that  there 
have  been  exceptions.  Under  these  circum- 
stances, it  does  not  appear  to  me,  that  there 
is  any  reasonable  doubt  raised  before  the 
Court  by  the  relator,  as  to  whether  any 
such  bye-law,  or  any  such  recognized  usage, 
as  that  which  would  narrow  the  number  of 
persons  eligible  to  the  office  of  master  to 
this  company  exists  or  not.  That  is  the  only 
doubt  upon  which  the  Court  would  be  dis- 
posed to  pause,  and  the  foundation  of  the 
primd  facie  case,  on  which  alone  we  should 
be  warranted  in  proceeding,  fails. 

LiTTLEDALB,  J. — I  am  also  of  opinion 
that  the  rule  ought  to  be  discharged.  We 
find  that,  according  to  the  charter  of  Rich- 
ard 2,  all  former  usages,  &c.,  are  confirmed 
to  the  Merchant  Tailors'  Company,  though 
not  particularly  expressed  in  the  charter. 
In  that  charter  there  is  a  power  given  to 
elect  the  master  and  four  wardens,  de  se 
ipiis,  but  it  does  not  point  out  in  what  par- 
ticular mode  they  are  to  be  elected ;  and, 
in  order  to  see  what  is  the  mode  in  which 
they  are  to  be  elected,  we  must  see  what 
has  been  the  usage.  The  usage  goes  so  far 
back  as  the  year  1488,  and  from  that  time 
down  to  the  present  it  has  been  by  the 
master,  wardens,  and  those  members  of  the 
court  of  assistants  who  have  served  the  of- 
fice of  master.  That  is  a  usage,  therefore, 
with  reference  to  the  qualifications  of  the 
electors.  Then  comes  the  charter  of  Henry 
7|  which  charter  is  confirmed  by  parliament, 
and  that  confirms  all  former  usages  ;  and, 
therefore,  if  that  be  a  valid  usage  that  the 
company  should  elect  in  that  kind  of  way, 
it  certainly  appears  to  me  to  be  confirmed 
by  the  charter  of  Henry  7,  referring  also 
to  the  charter  of  Richard  2. 

Now,  as  to  the  power  of  restraining  the 
number  of  electors,  I  think  it  is  pretty 


well  settled  by  the  authority  of  the 
The  King  v.  Westwood,  (which  was 
very  much  in  this  court,  and  afti 
went  to  the  House  of  Lords,)  and 
there  was  a  difference  on  some  pc 
all  events,  the  power  to  restrain  tl 
her  of  electors  was  certainly  admi 
all  the  Judges,  and  fully  confirmed 
House  of  Lords.  Therefore  it  ap] 
me,  that  the  number  of  electors  n 
restrained  in  that  manner,  and  th; 
is  no  objection  to  the  select  body 
the  power  to  elect  the  master,  'i 
is  said  that  this  usage  is  bad,  in 
as  the  usage  must  be  taken  altc 
and  it  must  be  assumed,  that  thf 
goes  also  to  restrict  the  persons 
the  election  from  electing  from  t! 
men  at  large,  and  that  they  must 
their  election  to  the  persons  who  ar 
bers  of  the  court  of  assistants ;  tl 
to  that  is,  that,  though  the  usage  h 
tolerably  uniform  in  that  way,  it  c 
at  all  follow  that  that  is  a  necessar 
fication  of  the  persons  elected.  It 
likely  to  happen,  that  those  who  ai 
bers  of  the  court  of  assistants  havii 
experience  of  the  affairs  of  the  cc 
the  master  would  always,  or  ge 
have  been  elected  out  of  that  hoc 
1  do  not  think  we  see  enough  up< 
affidavits  to  shew  that  that  is  a  pai 
usage  —  that  it  commenced  at  tl: 
period — and  that  it  arises  out  of  1 
law  limiting  the  number  of  electors 
deed  there  were  a  bye-law  restraii 
number  of  persons  eligible,  I  thi 
clearly  would  be  bad ;  the  same 
does  not  hold  as  in  the  case  of  the  e 
for  there  it  is  to  avoid  popular  c< 
a(  the  election,  which  might  be  vei 
to  occur  if  one  or  two  thousand 
were  to  meet  to  elect  a  particular 
that,  indeed,  has  often  taken  plac 
with  regard  to  the  persons  who  a 
ble,  I  do  not  see  any  good  rea 
confining  the  number  from  amonj 
the  master  is  to  be  elected,  and 
law  to  that  effect  would  be  clearly 
Taunton,  J. — There  is  a  wel 
distinction,  which  has  been  recogi 
courts  oflaw,  between  a  bye-law,  wl 
rows  the  number  of  electors,  and  a 
which  narrows  the  number  of  the  elij 
bye-law,  which  narrows  the  numbc 
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m,  hai  been  eonsidered  almost  uni- 
I1t»  (since  the  case  of  Corporations,  in 
Coke's  Reports,)  as  being  capable  of 

supported.  On  the  other  hand,  a 
11V  to  narrow  the  number  of  those 
among  whom  the  individual  is  to  be 
d  has  uniformly  been  considered  to  be 

Now,  in  disposing  of  this  rule,  the 

nuat  be  understood  as  not  by  any 
I  deciding,  or  throwing  out  anything 
ren  an  inclination  of  opinion,  that  a 
w  to  narrow  the  number  of  the  eligi- 
1  ever  be  supported ;  but,  in  order  to 
i  the  Court  to  make  this  rule  abso- 
,  Tery  ingenious  mode  of  putting  the 
laa  been  adopted.  It  is  said  that 
rer  there  is  a  fair  doubt  of  the  title 
rorporate  officer,  the  practice  is  to 
the  quo  warranto  information  applied 

order  that  that  doubt  may  be  more 
ilj  eonsidered  if  it  involves  a  ques- 
r  law»  or  if  it  involve  a  question  of 
:hat  the  disputed  question  of  fact 
le  settled  by  a  jury ;  undoubtedly 
I  the  common  mode  of  proceeding  in 
ourt :  and  therefore  it  has  been  at* 
ed  CD  the  part  of  those  who  support 
lie  to  raise  a  doubt  in  this  way ;  to 

from  the  affidavits,  that  there  has 
a  course  of  proceeding — an  uniform 
sof  proceeding — to  elect  a  master  only 
Jw  members  of  the  court  of  assistants ; 

they  say  is  narrowing  the  number  of 
igible ;  and  so  it  would  be.  Then,  they 
ingeniously  couple  that  bad  usage  with 
Mge  of  narrowing  the  number  of  elec- 
iMt  is  to  say,  with  the  usage  for  the 
lera  of  the  court  of  assistants  only 
ft  the  master.  They  then  say,  here 
B  solid  compact  body  of  usage,  with 
ct  to  the  electors,  and  with  respect  to 
Ubk  ;  and  you  must  form  a  presump- 
n  one  single  entire  bye-law.  Such  a 
iw  would  clearly  be  bad,  so  far  as  it 
d  the  number  of  the  eligible,  though  it 
the  good  if  it  only  limited  the  number 
ctors;  and  if  it  be  bad  in  part,  it  must 
i  &r  the  whole.  Then  they  say,  such 
stioo  of  doubt  is  raised,  by  this  sort 
eid  presumptiony  that  the  rule  ought 
•  Now,  I  entirely  agree,  in  that  part 
itrntt  with  that  which  has  fallen  from 
ord  and  my  Brother  Littledale.  I  do 
■■kthat  the  circumstances  stated  in 
Uarita,  by  any  means  lead  to  a  ne- 


cessary inference,  that  those  two  parts  of 
the  usage,  which  are  stated  to  have  pre- 
vailed in  this  guild  or  fraternity,  must 
be  considered  as  constituting  one  entire 
usage.  I  do  not  see  how  they  can  be  at  all 
joined  together.  If  so,  there  is  no  reason 
for  supposing  that  if  any  bye-law  has 
been  made,  limiting  the  number  of  elec- 
tors, it  necessarily  comprehended  any  limit 
to  the  number  who  were  eligible :  but,  it 
does  not  appear  that  the  usage,  with  respect 
to  narrowing  the  number  of  the  eligible, 
has  been  uniform,  although  the  affidavit 
of  Mr.  De  Mole,  on  the  part  of  the  com- 
pany, might  possibly  have  been  a  little 
more  explicit,  and  liave  been  a  little  more 
certain.  It  does  appear  there  are  some  excep- 
tions, how  many,  we  do  not  know,  but  some 
exceptions:  as  he  believes;  he  has  not  given 
us  the  names  or  the  dates,  but  he  states  that 
the  masters  have  not  been  uniformly  taken 
from  the  court  of  assistants.  If  so,  there 
is  no  ground  for  that  presumption  of  nar- 
rowing the  number  of  the  eligible,  as  there 
is  of  the  number  of  the  electors.  I  merely 
state  this,  in  order  to  shew  that  I  entirely 
coincide,  in  that  view  of  the  case,  with  my 
Lord  and  my  Brother  Littledale. 

But  it  ap])ear8  to  me,  that  this  case  may  be 
fairly  decided,  without  any  presumption  of 
a  bye-law.  If  it  stood  merely  upon  the  pre- 
sumption of  a  bye-law,  there  might  possi- 
bly be  very  strong  ground  for  saying,  that 
that  bye-law  must,  of  necessity,  be  involved 
in  some  degree  of  doubt  or  uncertainty,  in- 
asmuch as  no  such  bye-law  is  now  extant 
in  the  corporation  books,  and  therefore,  the 
case  should  go  to  a  jury,  that  they  may 
form  their  opinion  on  such  supposed  bye«law. 
I  am  not  by  any  means  sure,  that  in  every 
case  where  the  circumstances  raise  a  strong 
presumption,  the  Court  must,  of  necessity, 
send  the  matter  to  a  jury.  I  only  say,  that 
it  gives  a  strong  argument  on  the  other 
side  for  making  the  rule  absolute,  for  the 
purpose  of  inquiring  into  the  facts.  If  you 
look  at  theiie  charters,  it  appears  clearly, 
that  this  guild  existed  from  before  the  time 
of  legal  memory  :  the  charter  of  the  14th 
of  Richard  2.  not  only  confirms  the  charter 
of  his  grandfather  Edward  3,  but  also  con- 
firms those  good  customs  or  usages,  which 
were  not  expressed  in  the  charter  which 
they  at  the  time  enjoyed.  It  appears, 
therefore,  that  this  fraternity  was  governed 
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regularly,  not  only  by  the  express  charter 
of  Edward  d,  but  also  by  express  customs 
or  usages*  which  had  obtained  contempo- 
raoeously  with  those  charters ;  and  it  is  to 
be  observed,  that  this  charter  gives,  gene- 
rally, the  power  and  licence  to  have  a  mas- 
ter, but  does  not  point  out  the  mode  or  the 
persons  by  whom  he  is  to  be  elected.  There 
is  no  prescribed  form,  as  is  common  in 
corporation  charters,  respecting  clioosing  a 
mayor,  that  they  shall  all  meet  together  on 
a  certain  day,  and  then  proceed  to  the  elec- 
tion of  mayor  or  other  officers ;  but  a  mere 
power  is  given  them  by  their  corporate 
name  to  have  a  master  and  four  cuitodes,  I 
admit,  that,  without  more,  the  body  at  large 
undoubtedly  would,  by  common  law,  have 
the  power  of  electing ;  and  this  is  only  so  far 
material,  that  if  there  was  a  prevailing  usage 
at  the  time  of  this  charter,  or  a  prevailing 
usage  afterwards  confirmed  by  a  subsequent 
charter,  that  the  election  of  master  should 
be  not  by  the  body  at  large,  but  by  the 
court  of  assistants,  that  would  not  be  in 
express  contradiction  of  the  terms  of  the 
charter  but  only  in  derogation  of  the  com- 
mon law  right  of  the  freemen  at  large  to 
choose. 

The  most  material  charter,  is  the  charter 
of  the  18th  of  Henry  7,  which  corresponds 
with  the  year  1502.  Now,  it  is  admitted, 
that  the  usage  in  question  has  prevailed 
uniformly  ever  since  the  year  1488,  that  is 
to  say,  fourteen  years  prior  to  the  charter 
of  Henry  7.  Then,  if  that  be  so,  it  must 
have  been  a  subsisting  usage  at  the  time 
when  that  charter  was  granted.  By  this,  the 
king  confirms  expressly,  all  grants,  liberties, 
privileges,  franchises,  customs,  or  usages, 
which  those  persons  by  their  different  names 
or  their  predecessors  before  those  times  had 
possessed.  If,  at  this  time,  the  usage  of 
the  court  of  assistants  clioosing  the  master 
subsisted,  that  was  one  of  the  customs 
which  this  charter  expressly  con6rmed  to 
them ;  now,  I  do  not  go  so  far  as  to  say,  be- 
cause it  appears  that  this  charter  of  Hen. 
7.  was  granted  with  the  assent  of  the  lords 
spiritual  and  temporal,  that  of  itself  is  suf- 
ficient to  make  it  an  act  of  parliament ; 
because  Lord  Coke  lays  down,  that  nothing 
can  be  considered  as  an  act  of  parliament, 
unless  it  appear  to  have  been  made  by  the 
king,  lords,  and  commons,  or  to  have  been 
acknowledged  and  acted  on  as  an  act  of 


parliament ;  and  he  gives  many  in 
of  documents,  which  are  entitled  to  I 
sidered  as  acts  of  parliament,  in  conse 
of  their  having  received  the  triple 
though  they  are  neither  on  the  stati 
nor  in  the  statute  book.  But  it  h 
means  immaterial  to  observe,  that  i 
cumstance  of  this,  purporting  to  ha^ 
granted  by  the  assent  of  the  lords  s 
and  temporal,  differs  it  from  a  c 
charter  granted  ex  mero  tnotu  regi 
shews  it  to  be,  I  will  not  say  a  mor 
ing,  but  a  more  solemn  and  conside 
strument.  It  appears  that  at  the  tin 
the  charters  in  question  were  gran 
least,  when  the  last  charter  was  gn 
this  custom  existed ;  and  it  appeari 
sufficient  to  say,  that,  what  had  b 
usage  in  former  times,  having  recei 
sanction  of  the  king  in  that  charter, 
considered  as  incorporated  into  th 
ter,  as  the  mode  by  which  the  mas 
in  future  to  be  elected. 

Patteson,  J. — I  entirely  concur  ^ 
Lord  and  the  rest  of  the  Court,  thai 
case  the  rule  ought  to  be  dischargei 
objections  that  are  made,  althougl 
number,  are  in  fact  but  two.  The 
them  is,  that  Mr.  Attwood  has  been 
not  by  the  whole  body,  but  by  a  selec 
that  is  an  objection  as  to  the  form 
election.  The  answer  that  is  no 
that  there  has  been  a  usage  ever  s 
year  1488,  that  the  select  body  shoul 
and  that  usage  has  been  referred  t( 
law  non-existing  at  this  moment.  \ 
it  refer  to  such  bye-law,  or  whetht 
referred  to  an  immemorial  usage,  I 
think  at  all  material.  It  is  clear,  t 
such  a  usage  as  may  have  had  a  leg 
mencement,  though  not  specified 
charter  that  has  been  granted ;  anc 
always  understood,  that  the  pra> 
this  Court  has  been  to  refer  ve 
usages,  which  may  have  a  legal  con 
ment,  to  such  legal  commencen» 
feel  myself  bound  by  that  practice, 
not  learned  enough  to  break  thr< 
— The  first  objection  then  is  disp 
The  second  objection  to  the  disci 
this  rule  is,  that  the  master  has  in  i 
been  elected  from  the  court  of  asi 
that  the  members  of  the  court  of  a 
are  acting  under  some  regulation 
posed  bye- law,  which  prohibits  the 
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hom  electing  from  any  other  body.     The 
mere  &ct  of  the  individual  having  been  a 
BKinber  of  the  court  of  assistants,  of  course 
would  be  of  no  avail ;  he  is  equally  a  mem- 
ber of  the  corporation,  and  is  not  at  all  the 
ku  so  because  he  is  a  member  of  the  court 
of  assistants.  Unlets  his  being  elected  from 
the  members  of  the  court  of  assistants,  be 
referred  to  some  restriction  of  the  right  of 
being  elected,  to  the  members  of  the  court 
of  tssistants,  this  objection  has  no  validity. 
Thus,  the  whole  question  is  reduced  to  this, 
whether  there  be  any  such  usage  as  that  no 
perton  sliall  be  elected  master  who  is  not 
a  member  of  the  court  of  assistants.     If 
there  were  such  a  usage,  unquestionably  it 
would  be  bad.     It  has  never  been  argued 
ir^  the  Solicitor  General  or  Sir  James  Scar- 
lett, that  if  there  were  any  usage  or  bye- 
iaw  which  limited  the  number  of  eligible 
persons,  that  would  be  a  lawful  usage.     If 
it  be  a  matter  of  reasonable  doubt,  whether 
such  a  usage  has  existed  or  not,  certainly 
It  ought  to  go  to  a  jury  to  ascertain  that 
Diet;  and,  therefore,  the  whole  question  is 
leduoed  to  this,  whether  on  the  affidavits  or 
the  documents  there  be  any  such  reasonable 
doubt.     My  mind  is  thoroughly  convinced 
ihst  there  it  no  such   reasonable   doubt, 
principally  for  the  reasons  that  have  been 
tlready  given  by  my  Lord.     The  circum- 
itioee  of  a  particular  select  body  always 
electing  the  master,  is  so  clearly  and  noto- 
riously in  derogation  of  the  right  of  the 
general  body,  that  it  could  not  have  escaped 
iotice,  and  must  have  been  in  consequence 
of  some  bye-law  giving  them  the  right; 
vhereati  the  electing  out  of  a  particular 
body,  it  not  referable  of  necessity  at  all  to 
■y  such  restriction  of  the  right.     They 
■qr  have  to  elected,  because  they  so  chose, 
btt  it  doet  not  at  all  follow  that  they  were 
boond  to  do  to;  therefore,  I  do  not  think 
that  on  the  affidavitt  of  the  relator  himself, 
tbeie  it  a  tufficient  prtmd  facie  case  to  make 
itaeeettary  or  proper  to  tend  thit  to  a  jury, 
it  beiiig  alto  tworn,  by  the  affidavits  on  the 
•dicr   tide»  that    pertont   who   were  not 
■snbert  of  the  court  of  assistants  have 
been  elected.     It  appears  to  me,  therefore, 
*c  should  not  be  Allowing  the  practice  of 
die  Court,  by  sending  this  to  a  jury. 

With  respect  to  the  other  question,  whe- 
kr  this  it  a  proper  cate  for  a  auo  warranto^ 
It  is  quite  annecettary  for  the  Court  to  give 
Nsw  SsaiES,  II.  -K.D. 


any  opinion  at  all,  the  Court  determining 
the  case  upon  the  points  arising  upon  the 
affidavits. 

Rule  discharged. 


1832.      J  . 

Nov.  2.    I      BAXiia  r.  TATLOa.* 

Case — Reversian,  Injury  to^ 

No  action  will  lie  by  the  reversioner  for  an 
injury  to  his  reversionary  interests^  by  rea* 
son  of  a  trespass  committed  on  the  land  by  a 
stranger  during  a  subiisting  tenancy  t  although 
that  trespass  may  have  been  committed  under 
a  claim  of  a  right  of  way • 

This  was  an  action  upon  the  case  for  an 
injury  to  the  reversionary  interest  of  the 
plaintiff  in  certain  lands. 

At  the  trial,  before  Parke,  J.,  at  the 
Summer  Assizes,  1832,  for  the  county  of 
York,  it  appeared  in  evidence,  that  the 
injury  complained  of  was  as  follows : — 
Whilst  the  land  on  which  the  injury  was 
alleged  to  have  arisen,  was  in  the  occupation 
of  a  tenant  for  years,  the  defendant  had 
gone  over  it  with  his  carts,  claiming  a  right 
of  way.  He  insisted  upon  it  as  a  matter  of 
right,  and  not  merely  as  by  the  permission 
of  the  tenant,  and  persisted  in  asserting  his 
right  to  use  the  way ;  and  it  was  for  this 
that  the  present  action  was  brought  by  the 
plaintiff,  the  reversioner.  Upon  this  evi- 
dence, the  plaintiff,  by  the  direction  of  the 
learned  Judge,  was  nonsuited. 

F.  Pollock  now  moved  to  set  that  nonsuit 
aside,  and  for  a  new  trial,  and  contended, 
that  the  action  well  lay.  Where  the  act  is  a 
mere  trespass,  and  no  claim  of  right  is  made, 
the  reversioner  can  bring  no  action ;  but, 
where  the  trespass  is  committed  under  a 
claim  of  right,  unless  the  tenant  could  bring 
an  action,  it  would  be  evidence  that  the  party 
claiming  it  used  the  way  as  a  matter  of 
right,  and  not  merely  by  the  permission  of 
the  tenant  in  possession.  The  effect  would 
be,  to  render  the  proof  on  the  part  of  the 
reversioner,  that  there  existed  no  right  of 
way,  more  difficult ;  and  whatever  tends  to 
alter   the   identity   of  the   property,   and 

*  Seo  note  ttt  the  end  of  tho  Report!  of  MicImcI- 
mat  Tenn. 
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thereby  render  the  proof  more  difficult,  has 
been  held  to  give  a  right  of  action  to  the 
reversioner — Young  v.  Spencer {i).  The 
landlord  could  not  bring  any  action  in  the 
name  of  his  tenant,  and  has  no  mode  what- 
ever of  asserting  his  right  to  put  an  end  to 
the  user  of  the  way  claimed. 

Taunton,  J. — I  am  of  opinion  that  this 
rule  ought  not  to  be  granted.  Young  v. 
Spencer  differs  from  the  present  case  in  this 
material  circumstance — the  action  was  there 
brought  by  the  lessor  against  the  lessee, 
whereas  this  is  by  a  reversioner  against  a 
stranger.  The  one,  was  an  action  upon  the 
case  in  the  nature  of  waste  ; — the  other,  is 
a  mere  action  upon  the  case  for  a  present 
injury  to  the  reversionary  interest  of  the 
plaintiff.  In  the  case  of  waste,  an  action 
will  lie,  although  no  injury  be  actually 
done  to  the  property :  in  the  other,  the  gist 
of  the  action  is  the  injury  done.  In  Jack' 
son  y.  Pesked  (2),  it  was  held,  that  where 
the  plaintiff  brings  his  action  as  a  rever- 
sioner for  an  injury  done  to  the  reversion, 
he  must  allege  it  to  have  been  done  to  the 
damage  of  his  reversion,  or  must  state 
such  an  act  as  is  necessarily  injurious 
to  his  reversion;  and  the  want  of  such 
an  allegation  was  held  to  be  ground  for 
arresting  the  judgment.  If  the  allega- 
tion be  necessary,  it  is  equally  necessary 
that  that  allegation  should  be  proved.  It 
is  then  said,  that  this  use  by  the  defendant 
under  a  claim  of  right,  would  be  evidence 
against  the  landlord  of  the  existence  of  the 
right,  and  make  it  a  matter  of  greater 
difficulty  for  the  plaintiff  hereafler  to  put 
an  end  to  the  user.  I  am  of  opinion,  that 
the  user  of  the  way  by  a  stranger  during 
the  tenancy,  cannot  operate  as  evidence  of 
right  against  the  landlord.  It  would  not 
operate  unless  the  latter  had  a  remedy  at 
law  to  enable  him  to  assert  his  right.  The 
plaintiff  could  not  maintain  trespass,  and 
neither  can  he  maintain  an  action  upon  the 
case  for  an  injury  to  his  reversion.  In  the 
case  of  Wood  v.  Veal{9)t  it  was  held,  that 
no  dedication  of  Little  Abingdon  Street 
could  be  presumed  during  the  continuance 
of  a  tenancy  for  ninety-nine  years. 

(1)  10  Burn.  &  CreM.  145;  t.  o.  8  Law  Joum. 
K.B. 106. 
(«)  i  Mao.  &  Selw.  «34. 
(3)  5  Btrn.  &  Aid.  454. 


Patteson,  J. — I  am  of  opinion,  that  the 
nonsuit  was  right.  The  present  case  is 
distinguishable  from  Young  v.  Spencer^  in 
two  respects.  In  the  6rst  place,  that  was 
an  action  by  the  lessor  against  the  lessee : 
this  is  by  a  reversioner  against  a  stranger ; 
and,  secondly,  the  thing  complained  of  there 
was  the  opening  a  door,  and  was  permanent ; 
in  this  case,  it  was  a  mere  trespass.  It 
seems  to  me,  that  we  may  leave  the  protec- 
tion from  such  acts  as  may  be  evidence  of 
a  right,  to  an  arrangement  between  the  land- 
lord and  his  tenant. 

Parke,  J. — I  am  of  the  same  opinion. 
My  notion  upon  the  subject  is,  that  in  order 
to  constitute,  an  injury  to  the  reversion, 
the  act  complained  of  must  have  created 
some  permanent  injury.  The  Courts  have 
never  gone  so  far  as  to  consider  a  mere 
trespass  an  injury  to  the  reversion.  Young 
V.  Spencer  is  distinguishable  from  the  pre- 
sent, on  the  grounds  already  referred  to  by 
the  Court. 

Rule  refused* 


[See  the  case  of  Bishop  v.  Springeit,  an 
10  Law  Journ.  K.B.  p.  13.] 
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CORPE  0.  GLYNN.  * 


Corporation  —  Judgment  —  Execution'^ — . 
Mandamus, 


By  authority  of  act  of  parliament,  a 
pany  were  enabled  to  sue  and  to  he  suet 
the  name  of  their  treasurer.  It  was  also 
videdi  that  goods  of  individuals  should  n 
taken  in  execution  upon  judgment  agmnst 
company.  Certain  actions  depending  be 
the  plaintiff  and  the  treasurer  of  the 
pany,  and  all  matters  in  difference  be 
the  parties  mere  referred  to  an  arbiirator, 
awarded  certain  sums  to  be  paid  to  the  pli 
tiff: — Held,  that  there  was  no  mode  ef  4fim 
taining  execution  on  a  judgment  againsi  He    - 
treasurer,  in  an   action   brought  tqion  Hi 
award;  and  therefore,   that  a  memitam    X 
would  lie,  •^: 


A  mandamus  had  issued  to  the  treasom 


*  See  note  at  the  end  of  the  Reports  of  MicImI. 
RIA8  Tem. 
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snd  directors  of  the  St.  Catherine's  Dock 
Company,  reciting,  that  they  were  a  joint 
ttock  company;  and  that  certain  actions 
were  depending, — one,  by  and  at  the  suit  of 
the  defendant  as  treasurer,  for  and  on  behalf 
of  the  Dock  Company,  against  Corpe,  and 
iDOther  by  Corpe  against  the  treasurer;  and 
ihit  by  order  of  Nisi  Prius,  which  was  af- 
terwards made  a  rule  of  court,  all  matters  in 
diflereoce  between  the  said  parties  were  re- 
ferred to  the  award,  order,  arbitrament,  final 
ndisnd  determination  of  R.  B.  Armstrong, 
esq.,  barrister-at-law ;    reciting  also,  that 
the  arbitrator  did  award,  that  the  said  Corpe 
luid  good  cause  of  action  against  the  said  G. 
C. Glynn,  as  such  treasurer  as  aforesaid,  for 
the  sum  of  2,560/.,  and  that,  as  to  the  other 
action,  at  the  time  of  the  commencement 
tlwreof,  the  said  G.  C.  Glynn,  as  such  trea- 
surer, had  not,  nor  hath  he  now,  any  cause  of 
action  against  the  said  Thomas  Corpe,  and 
awarded  the  costs  to  be  paid  by  the  said 
G.  C.  Glynn ;  reciting  also,  that  such  costs 
amounted  to  300/.     The  mandamus  then 
directed  tlie  Dock  Company  to  pay  the 
aereral  sums  of  2,560/.  and  300/. 

To  this,  the  St.  Catherine's  Dock  Com- 
pany returned — ^That  by  an  indenture  of 
the  dlst  of  March,  between  the  company  and 
Thomas  Corpe,  the  latter  covenanted  well 
9od  truly,  and  in  good,  lasting,  and  work- 
xsianiike  manner,  to  build  wharf  walls,  and 
>aake  the  coffer  dams,  and  other  dams  nc- 
Ottary  for  the  proper  construction  of  the 
*ame,  &c.a  and  would  complete  the  east  wall 
Vidiin  two  calendar  months  from  the  day  of 
^  date  of  the  said  indenture.    The  return 
then  stated,  that  he  did  not  complete  the 
^ait  wall  within  the  two  months,  and  alleged 
^Moal  damage    to    the  company  —  that 
the  loss  by  reason  of  the  non-completion 
^nonnted  to  1,128/.,  and  that  the  breach 
^coTenant,  and  the  consequent  loss,  were 
ttttters  in  difference,  of  which  the  arbitra- 
tor had  notice,  and  was  requested  and  re* 
onired  to  consider  and  adjudicate  upon,  &c. 
They  farther  returned,  that  neither  of  the 
nid  actions  in  the  said  writ  mentioned,  was 
biDBght  or  prosecuted   in  respect  of  the 
Don-completion  of  the  said  walls,  nor  was 
that  claim  of  the  company  in  any  maimer 
iofolved  or  included  in  the  declaration  of 
the  said  company,  in  the  action  in  the  said 
*rit  averred  to  have  been  commenced  by 
tht  said  G.  C.  Glynn ; — that  the  said  award 


f 


relates  solely  and  exclusively  to  the  said 
actions,  and  the  several  and  respective  sub- 
ject matters  thereof,  and  the  costs  of  the 
said  award,  and  of  the  said  reference  ;  and 
that  the  arbitrator  had  wholly  neglected  and 
omitted  to  make  any  award  in  respect  of 
the  breach  of  covenant  in  not  completing 
tlie  said  walls,  whereby  the  award  was  null 
and  void,  &c. 

The  act  provided,  that  the  goods  of  indi- 
viduals should  not  be  taken  in  execution  on 
a  judgment  against  the  corporation — a  pro- 
vision also  for  suing  and  being  sued  in  the 
name  of  the  treasurer. 

A  rule  had  been  obtained  on  a  former 
day  in  this  term,  calling  on  the  defendant 
as  treasurer  to  the  St.  Catherine's  Dock 
Company,  to  shew  cause  why  this  return 
should  not  be  quashed,  and  why  a  peremp- 
tory mandamus  should  not  issue. 

Against  this  rule — 

Sir  J,  Scarlett  and  Piatt  now  shewed 
cause,  contending,  that  the  plaintiff  had  a 
specific  remedy  at  law  upon  the  award,  and 
that  the  Court  never  granted  a  mandamus, 
except  where  there  was  a  deficiency  of  a 
specific  legal  remedy.  For  this,  were  cited 
The  King  v.  the  Biihop  of  Chetter  {\\  The 
King  V.  Briston  (2),  The  King  v.  the  Arch" 
biihop  of  Canterbury  (3),  and  The  King  v. 
the  Uank  of  England  (4),  although  the  act 
establishing  this  corporation  provides,  that 
the  goods  and  persons  of  individuals  shall 
not  be  taken  in  execution,  yet,  upon  a 
judgment  against  the  treasurer,  the  goods 
of  the  company  may  be  taken ;  he  is  an  in- 
dividual, but  an  individual  representing  the 
whole  company,  and  who  is  pointed  out  by 
the  act  as  the  party  to  sue  and  to  be  sued  ; 
and  a  judgment  against  him  is  a  judgment 
against  the  St.  Catherine's  Dock  Company. 
But,  secondly,  the  return  to  the  mandamns 
is  a  good  and  valid  return.  The  return  is 
in  the  nature  of  a  plea,  and  must  be  taken 
as  such.  It  shews  that  the  award  was  not 
final  between  the  parties — that  some  matter 
in  difference  was  not  before  the  arbitrator. 
The  return  in  the  present  case,  is  substan- 
tially the  same  as  the  plea  in  the  case  of 
Mitchell  V.  Staveley{5) ;  and  in  that  case,  the 

(1)  1  Term  Rep.  396. 
(tf)  6  Term  Rep.  168. 

(3)  8  East,  313. 

(4)  Doiigl.  506. 

(5)  16  Eait,  58. 
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DsntiiTy  CJ« — TIk  fine  qncstSoa  ii» 
m^^fAti  a  KOMbBMS  «ili  lie ;  mk!  if  k  be 
fr^^e^  f  kt£  ilk#re  ii  jod^er  rtnedT,  it  wifl 
MC  TK«r«  does  b^k  appear,  ootder  the  tpe- 
fr^  pf/iisiv^Mi  of  thb  a^,  aoj  fover  to  take 
tri«  g«y>^  of  the  company  in  execotioa  on  a 
jttdj^Mnt  afaaoat  Gijivu  The  next  qoca- 
lum  Im,  whether  the  retnrn  is  tnfficient ;  it 
ia  ft#>t  exprcaaly  lUied  upon  the  retam,  that 
the  nofi-coaipleiion  of  the  walls  was  not  set 
op  as  a  defence  to  the  action  broogfat  bj 
Corpe  afaintit  the  company ;  and  if  that  were 
so,  though  not  upon  the  pleadings,  it  does 
not  appear  bat  that  it  might  have  been  con- 
sidered. 

FAaai,  J« — It  appears,  upon  referring  to 
the  act  of  parliament  bj  which  the  com- 
pany is  esubliihed,  that  there  is  no  mode  of 
getting  tlie  goods  of  the  company  applicable 
to  an  execution  sued  out  against  the  trea- 
surer, except  by  mandamui —  WormweU  ▼• 
IfailtUjn€(Cf) ;  that  is  the  only  mode  of  mak« 
ing  the  corporation  funds  available.  The 
return  is  drawn  with  ftkill»  but  it  neglects 
to  atrer  that  this  matter  was  not  brought 
l>efbre  the  consideration  of  the  arbitrator  in 
tlie  action  brought  by  Corpe  against  the 
company,  and  it  is  defective  in  not  stating, 
that  it  was  not  a<1judicated  in  that  action. 

Tai;nton,  J. — I  entirely  concur  with  my 
Lord  and  my  Brother  Farke. 

I'attmom,  J. — 1  am  of  the  same  opinion. 
1  do  not  see  that  any  other  remedy  is  given 
by  the  provisions  of  the  act  of  parliament. 

Rule  absolute. 

(6;  0  ,l^iiiK'  ^'^*^^  t  *•  *■'•  ^  1'"^'  <'^U">'  ^-^*'  ^6^* 
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ffr  M  ascCaslie  aoaff  wsHi 

■■  as  cffwMtM  eOTewpSi  aw 

tke  drfrmJmmi  §oU  km 

if  BB  daairaw^Bce  wmtrt^^  UKfUHlh 
tf  wms  preveaif  tf  ^^«w   »Mmg  ^ 
^'  «xs  AoKj;  caai  the  hma  of  the 
men  dit^risnSed  at  jailr,  yroai  ike  kemt 
tkt  ^endrU  heifg  of  aa  vrferwr  aaift|L 
Thejiery  mepsHwed  tkefaei  ^ikeir  iamf 
MM  DtfV^Kv  ^tmuty  z^^HeUy  lamatensfi  m, 
the  gut  efthg  wcham  meu  ike  Jrmmi^  m    ^ 
R^  zke  isf€^dmf»  homes  »9upped  up  k 
prpen  ULmtimg  to^  er  wuuk  fa  iMtlcfe  ' 
fl^,  tke 


the 


Case.  Decbratxon  stated,  that  the 
tiff  was  the  inventor  of  a  metallic 
and  that  he  used  to  sell  his  metallic 
wrapped  np  in  envelopes  of  a 
description ;  and  complained,  that 
fendacts  sold  hones  wrapped  up  in  papeil' 
greatly  resembling  in  form,  type,  and  ^pni 
and  containing  the  same  words  and  fignic^ 
and  of  the  same  shape  and  form  as  tb^ 
wrappers  or  envelopes  of  the  plaintiff,  m 
did  thereby  deiK>te,  that  the  said  metallic  3 
hones  sold  bv  the  defendants,  were  of  tht  3 
manufacture  of  the  plaintiff;  and  that  tM  |j 
defendants  sold  a  great  number  of  vtA  1 
metallic  hones  so  wrapped  up  as  last  net*  Z 
tioned,  as  and  for  the  metallic  hones  m  | 
the  plaintiff;  in  consequence  whereof Al. 3 
plaintiff  was  prevented  from  selling  w] 
disposing  of  so  many  of  his  hones;  wtU^S 
hones  of  the  plaintiff  were  deteriorated  rifg 
sale,  from   the   hones  of  the  defeod0i|^'| 
being  of  an  inferior  value  and  quality.     /^ 
At  the  trial,  before  Denman,  CJ*t  i^  £ 
the   Westminster  Sittings,  after  the  iMl 
term,  it  was  left  to  the  jury,  that  if  tl« 
plaintiff  was  neither  inventor  nor  manote* 
turer,  a  verdict  must  be  found  forthedete" 
dants ;  the  jury  found  that  the  hones wUv 
the  defendants  wrapped  up  in  paperSi  iv^ 
not  inferior  in  value  or  quality,  but  ftv 
a  verdict  for  the   plaintiff,  one  farthal 
damages,  the  learned  Judge,  at  the  sMi^ 
time,  giving  leave  to  the  defendants  to  hmv^ 
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t  verdict  aside,  and  to  enter  a 

now  moved  accordingIy»  con- 
lat  the  deficiency  in  value  and 
the  defendants'  hones,  was  a  ma- 
^ioD»  and  ought  to  have  been 
the  phuntiflF,  in  order  to  support 
ition. 

lALiy  J. — ^The  case  was  properly 
jury.  Whether  the  plaintiff  was 
irer  or  inventor,  the  wrapping  up 
mdanta*  hones  in  the  plaintifTs 
aoch  as  were  made  in  imitation 
aa  a  fraudulent  act ;  and  notwith- 
be  finding  of  the  jury,  the  plain* 
itill  have  been  prevented  from 
many. 

w,  J. — I  think  this  verdict  ought 
disturbed.  The  defendant  either 

or  imitated  the  plaintiff's  hone 
and  sold  their  own  hones  wrap- 
them. 

ov,  J. — I  am  of  the  same  opi« 
s  very  clear,  that  the  defendants 

own  hones  wrapped  up  in  the 
papers. 

Rule  refiued. 

^kes  V.  Sykei,  S  B.  &  C.  541  ; 
w  Joum.  K.B.  48.] 


} 


KEMP  V.  BURT  AND  ANOTHER. 


Jf — Negligence, 

U  w  doubtful  upon  the  construction 
\  of  parliament,  limiting  the  time 
iek  actions  for  anything  done  in 
tf  ike  act  may  be  brought,  wltether 
mU  was  within  the  protection ;  an 
wiployed  to  bring  the  action,  is  not 
am  actum  for  negligence  in  not 
tiff  acti(m  within  the  time  limited. 


an  action  upon  the  case,  for 
e,  against  the  defendants  as  attor- 
ba  negligence  imputed  to  them  by 
mlion  was,  that  they  carelessly, 
Ij,  unskilfully,  and  improperly 
ied  an  action,  at  the  suit  of  the 
flgpmsC  one  Edward  Sylvester,  for 


seising  certain  sheep  and  other  cattle  claimed 
by  the  plaintiff  to  be  his  own  proper  sheep 
and  cattle,  upon  a  certain  turnpike-road  in 
the  county  of  Surrey,  and  impounding  the 
same ;  and  that  they  carelessly,  &c.  disoon* 
tinned  the  said  action  without  the  consent 
or  approbation,  and  against  the  will  of  the 
plaintiff;  and  that  they  carelessly,  &c.  omit- 
ted to  bring  any  other  action,  at  the  suit  of 
the  plaintiff,  against  the  said  Edward  Syl- 
vester, for  and  on  account  of  the  seising 
and  impounding  within  three  months,  and 
within  the  county  of  Surrey,  and  carelessly, 
&c.  commenced  and  proaecuted  an  action 
for  the  same  seising,  &c.  against  Edward 
Sylvester  and  others,  which  same  action 
was  not  commenced  until  a  day  long  af^er 
three  months  af^er  the  time  when  the  seis- 
ing and  impounding  was  committed. 

The  count  had  alleged  that  it  waa  their 
duty  to  commence  the  action  within  three 
months.  There  were  several  other  counts, 
but  it  is  unnecessary  to  state  them. 

By  the  8  Geo.  4.  c.  126.  s.  147,  it  is  en- 
acted, that  if  any  action  or  suit  shall  be  com- 
menced against  any  person  or  persons  for 
anything  done  in  pursuance  of  that  act,  then 
and  in  every  such  case  such  action  or  suit 
shall  be  comnsenced  or  prosecuted  within 
three  months  after  the  fact  committed,  and 
not  afterwards;  and  the  same  and  every  such 
action  shall  be  brought  in  the  county  or 
place  where  the  cause  of  action  shall  have 
arisen,  and  not  elsewhere. 

By  the  4  Geo.  4.  c.  95.  s.  75,  if  any 
horse,  &c.  or  cattle  of  any  kind,  are  found 
tethered  or  wandering,  straying  or  lyins 
about  any  turnpike-road,  or  any  part  thereof 
except  on  such  parts  of  any  road  as  lead  or 
pass  through  or  over  any  common  or  waste, 
or  uninclosed  ground,  it  shall  and  may  be 
lawful  for  any  surveyor  of  the  road,  where 
the  same  shall  be  found,  or  any  other  person 
whomsoever,  to  seize  and  impound  every 
such  horse,  &c. 

And  by  section  88  of  the  same  act,  all 
the  powers,  authorities,  provisions,  regu- 
lations, privileges,  penalties,  forfeitures, 
clauses,  restrictions,  matters,  and  things 
whatsoever  contained  in  the  said  recited 
act  (8  Geo.  4.  c.  126),  so  far  as  the  same 
arc  not  expressly  altered  or  repealed  by 
this  act,  shall  extend,  and  be  construed  to 
extend,  to  operate,  and  be  in  force,  with 
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ei|  the  Tenue  ought  to  have  been 
irrey  or  in  Sussex.  What  did  the 
r  counsel,  when  the  case  was  laid 
n,  amount  to  ?  Was  it  not  the  sug- 
lie  bringing  of  an  action,  in  which 
'  defendants  were  to  be  joined?  If 
>t  intended  to  do  that,  it  should 
1  conGned  by  an  observation,  that 
nths  had  elapsed,  and  that  it  was 
Itte*  There  was  a  doubt,  at  all 
bether  the  taking  was  within  the 

I  of  the  act  or  not;  the  Chief 
I:  the  trial  of  this  action,  expressed 
be  upon  that  subject ;  and  if  there 
«  an  attorney  cannot  be  made  liable 
•Dce — Pittv,  Yaiden{\):  neither 
mey  bound  to  know  all  the  provi- 

II  acts  of  parliament. 

fr,  contrL — It  is  perfectly  true 
tomey  is  not  bound  to  know  all 
aons  of  all  acts  of  parliament ;  but 
case  depends  upon  a  particular 
I  bound  to  know  the  provisions 
et :  here  it  appears  that  the  de- 
did  know  of  the  clauses,  which 
eanse  of  the  plaintiflT's  being  non- 
hose  clauses  are  referred  to,  which 
t  their  attention  was  called  to  the 
it  was  incumbent  on  the  defendants 
any  particular  provision  was  ap- 
9  the  case.  The  first  was  brought 
le,  but  the  three  months  had  ex- 
m  the  instructions  were  laid  before 

0  draw  the  declaration.  Part  of 
Ml  of  counsel  has  been  adverted 
eh  he  says,  he  thinks  it  would  have 
V  prudent  to  have  included  the 
laers ;  and  roost  undoubtedly  it 
nd  that  would  have  been  a  good 
T  discontinuing  the  former  action, 
aving  discontinued  it,  the  plaintiff 
law  have  brought  another  action, 
iodants  cannot  be  said  to  have 
ler  the  advice  of  counsel,  suppos- 
fhat  would  have  protected  them, 
Bgli  the  sections  of  the  act  may 

1  referred  to,  no  opinion  was  asked 
i  propriety  of  discontinuing ;  and 
»  contains  a  mere  remark,  that  it 
ve  been  better  to  have  joined  the 
ties.   It  does  not  even  suggest  the 

of  the  former  action ;  and 

(1)  4  6iirr.  «061. 


before  the  defendants  took  so  decisive  a 
step  as  that,  they  should  have  taken  the 
opinion  of  counsel  upon  it.  This  is  a  very 
diflferent  case  from  that  of  Barkie  v.  Chand' 
less{2),  as, by  reference  to  this  act,  there  can 
be  no  doubt  as  to  the  necessity  of  bringing 
the  action  within  three  months ;  whereas,  in 
that  case,  doubt  was  entertained  merely  as 
to  the  necessity  of  stating  the  trusts  in  the 
memorial  of  an  annuity. 

Denmah,  C.  J. — I  cannot  conceive  that 
there  was  in  this  case  any  evidence  of  gross 
negligence  on  the  part  of  the  defendants. 
It  is  a  matter  with  me  of  great  doubt,  whe- 
ther the  action  against  Sylvester  and  the 
others  could  not  have  been  maintained; 
whether  they  were  within  the  protection  of 
the  statute ;  and  as  it  depends  upon  the 
construction  of  a  statute,  upon  irhich  doubt 
might  be  entertained,  it  does  not  appear  to 
me  to  amount  to  negligence,  for  which  the 
defendants  should  be  subjected  to  an  action. 

LiTTLEDALE,  J. — The  learned  Judge,  at 
the  trial  of  this  cause,  entertained  a  doubt 
as  to  whether  the  former  action  might  not 
have  been  maintained ;  although  not  within 
the  words  of  the  act,  a  party  might  be 
protected  by  a  liberal  construction  of  the 
act ;  and  as  there  might  be  some  doubt  upon 
what  the  construction  would  be,  I  do  not 
think  the  defendants  are  liable  to  this  action. 

Taunton,  J. — I  am  entirely  of  the  same 
opinion. 

Patteson,  J. — I  am  of  the  same  opinion. 
The  only  doubt  I  had  was,  whether  the 
defendants  were  justified  in  iliscontinuing 
without  further  advice ;  but  that  doubt  is 
removed,  from  the  consideration  that  a 
doubt,  might  have  existed  as  to  whether 
Sylvester  was  within  the  protection  of  the 
act,  so  as  to  require  the  action  to  be  brought 
within  the  three  months. 

Rule  discharged, 

[See  Qodefroy  v.  Dalton,  6  Bing.  460  ; 
s.  c.  8  Law  Joum.  C.P.  79,  which  was  re- 
ferred to  in  the  course  of  the  argument.] 

(f )  S  Campb.  17. 
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COURT  OF  KING'S  BENCH : 


18"l     I     HAK.WOWH  r.  FOWK... 

Jan.  22.  3 

Demurrer  —  Misjoinder  —  Case  —  TVm- 
pass. 

Declaration  slated  that  the  defendant, 
maUciously  and  without  reasonable  or  pro- 
bable  cause,  charged  plaintiff  be/ore  a  Ma* 
gistrate  with  having  stolen  goods  on  his 
premises,  and  upon  such  charge  obtained  a 
search-warrant,  and  maUciously  and  without 
reasonable  or  probable  cause,  caused  and 
procured  lus  dwelling' house  to  be  searched 
and  rummaged  for  the  said  goods,  and  the 
door  of  the  house  to  be  broken,  4*c* — Held, 
upon  general  demurrer,  that,  looking  at  the 
whole  declaration,  wJuU  followed  the  making 
of  the  charge  and  obtaining  the  warrant,was 
attributable  to  that  charge  and  done  under 
the  warrant,  and  was  therefore  the  subject- 
matter  of  an  action  upon  the  case :  ana,  al- 
though  ii  mght  be  bad  on  special  demurrer 
for  informality  in  not  alleging  more  parti- 
cularly  that  it  was  done  under  the  warrant, 
it  was  no  misjoinder  of  case  and  trespass, 
Iattledale»  J.  dubitante. 

Misjoinder  of  causes  of  action  is  a  cause 
for  general  demurrer. 

The  declaration  was  in  casCt  and  alleged, 
that  the  defendant,  contriving,  and  mali- 
ciously intending  to  injure  the  plaintiff  in 
his  good  name,  fame,  and  creoit,  and  to 
bring  him  into  public  infamy,  scandal,  and 
disgrace,  and  to  cause  the  dwelling-house 
and  premises  of  him,  the  said  plaintiff,  to 
be  searched  for  stolen  goods,  and  also  to 
cause  and  procure  the  said  plaintiff  to  be 
imprisoned,  and  kept  and  detained  in  pri- 
son, &c.,  went  and  appeared  before  (a  G. 
Munday,  esq.  (a  Justice  of  the  Peace), 
and  then  and  there,  before  the  said  C.  G. 
Munday,  esq.,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause 
whatsoever,  charged  and  alleged  that  cer- 
tain goods  (in  declaration  mentioned)  had, 
by  some  person  or  persons  unknown,  been 
feloniously  taken,  stolen,  and  carried  away, 
and  that  the  defendant  had  probable  cause 
to  suspect,  and  did  suspect,  that  the  said 
goods,  or  part  thereof,  were  concealed  in 
the  dwelling-house  of  the  plaintiff;  and 
upon  such  charge  the  defendant  falsely 
and  maliciously,  and  without  any  reason- 


able or  probable  cause  whataoerci 

and  procured  the  said  C.  G.  Mnnc 

to  make  and  grant  his  certain  wai 

der  his  hand  and  seal,  thereby  ant 

and  requiring  a  constable,  to  w] 

warrant  was  directed,  to  enter  tl 

and  premises  of  the  defendant  ti 

and,  if  the  goods  were  found,  that  h 

bring  them  and  the  body  of  the  ] 

and  the  said  defendant  then  and  thet 

and  malicious^,  a^id  without  any  n 

or  probable  cause  whatsoever,  and 

with  divers  other  persons,  falsely  a 

ciously  and  without  any  reasoniM 

bable  cause  whatsoever,  caused  and 

the  dwelling-house  of  the  plaintiff  to  b 

ed  and  rummaged  for  the  said  go 

the  door  of  the  said  dwelling-house  t 

force  and  arms,  ^c.  broken  to  pieces,  d 

and  spoiled,  and  also  a  certain  pt 

and  belonging  to  the  said  dwellings 

be  demolished  and  broken,  and  alio 

there  caused  and  procured  the  plai 

his  family  to  be  greatly  disturbed 

auieted  in  the  possession  of  his  € 

house,  and  divers  goods  and  chatU 

plaintiff  to  be  taken  and  carried  am 

from.    The  declaration  then  all^ 

the  plaintiff,  without  any  reasoi 

probable  cause,  procured  the  w« 

be  indorsed  by  a  Justice  of  the 

the  borough  of  Leicester  to  autln 

execution  of  the  warrant  in  the 

and  liberties  thereof,  and  caused  tl 

tiff  to  be  arrested  and  kept  in  cost 

procured  him  to  be  conveyed  be 

Justices  to  be  examined  touching 

cerning  the  said  supposed  crime ; 

in  truth  and  in  fact,  there  were  i 

goods  whatsoever,  nor  was   the 

guilty  of  any  such  supposed  offe 

die  plaintiff  was  acquitted  and  dis 

Second  count  alleged,  that  the  d 

went  and  appeared  before  a  Justic 

Peace,  and  charged  and  asserted 

defendant  had  probable  cause  to 

that  there  were  certain  stolen  gooi 

defendant's  concealed  in  the  dwellii 

of  the  plaintiff,  and  procured  a 

warrant  to  be  indorsed  and  execn 

the  said  defendant  then  and  the 

the  said  last-mentioned  charge,  & 

maliciously  caused  and  procured  tl 

ing-house  of  the  plaintiff  to  be 
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oods,  and  a  certain  door  »nd 
ad  belonging  to  the  same,  &c. 
blied  and  destroyed,  &c.  &c. 
nt  alleged,  that  the  defendant 
plaintiff  before  a  Magistrate  of 
!a  of  the  defendant's  upon  the 

the  plaintiff,  and  procured  a 
hia  arrest ;  and  the  defendant, 
»j  virtue  of  the  warrant,  &c. 
\o  be  arrested,  &c. 
ount,  that  defendant  falsely 
intiff,  before  a  Justice  of  the 

having  stolen  goods  in  his 
and  falsely  and  maliciously 
i  dwelling- bouse  of  the  plain- 
Tched,  and  the  plaintiff  to  be 

nt  in  trover  for  goods   and 

eclaration  the  defendant  de- 
rally, 
lopport  of  the  demurrer,  con- 

the  declaration  was  bad,  as 
ubject-matters  for  an  action 

combined  with  those  which 
is  for  an  action  upon  the  case. 
»f  the  allegation  with  respect 
g  the  house  to  be  lummaged 
'  to  be  broken,  made  it  clearly 
It  is  not  alleged  to  have  been 
lie  warrant,  and  what  is  stated 
I  manifestly  illegal,  and  there 
ler  of  causes  of  action.  For 
Ml  pointed  out  in  the  reasons 
e  opinions  of  Lord  Mansfield 
oughborough,  in  Johnstone  v. 
Te  founded,  is,  **  That  an  action 
is  for  the  defendant's  having 
bich,  upon  the  stating  of  it,  is 
[legal ;    the  action  upon    the 

prosecution  which,  upon  the 
a  manifestly  legal."  The  same 
I  taken  by  Ashurst,  J.  and 
I  Morgan  v.  Ilughes  (2).  In 
▼•  Or/ord  (3),  trespass  for 
[entering  the  plaintiffs  dwell- 
ad  without  any  legal  or  pro- 
vhatsoever,  and  under  a  false 
ed  charge  and  assertion  that 

had  stolen  property  in  her 
was  DO  allegation  that  it  was 
1  warrant,  neither  is  there  any 

81  Tenn  Rep.  544. 
S  Term  Rep.  fSl. 
I)  i  Man.  &  Sehr.  77. 

m,  II.— K.B. 


such  allegation  in  the  present  case;  and 
where  an  act  of  trespass  is  committed  with- 
out a  warrant,  it  is  the  subject  of  an  action  of 
trespass  against  the  party  doing  it,  and  not 
of  case,  FlewMter  v.  Roifie  (4).  In  the  pre- 
sent case  nothing  is  stated  upon  the  face  of 
the  declaration  which  at  all  justifies  the 
demolishing  the  pantry  or  breaking  open 
the  house  door. 

7?.  Richards^  contrl^,  contended  that  the 
plaintiff  was  entitled  to  judgment.  Taking 
the  whole  declaration  together,  and  look- 
ing at  all  the  authorities  on  the  point,  this 
is  a  declaration  in  case,  although  it  may  be 
informally  laid ;  and  upon  general  demurrer 
it  will  be  held  good,  and  the  judgment  must 
be  for  the  plaintiff— /iciiiit  v.  Samuel  (6). 
Now,  looking  at  the  whole  of  the  declara- 
tion, the  allegation  is  of  matter  which  was 
done  under  the  warrant ;  the  very  goods 
alleged  to  be  taken  are  the  same  as  those 
alleged  to  have  been  mentioned  in  the 
warrant,  and,  from  the  beginning  to  the 
end,  it  is  the  injury  to  his  reputation  that 
the  plaintiff  complains  of;  and  in  EUee  v. 
Smith  (6)  it  was  held,  that  such  was  the 
subject-matter  of  an  action  on  the  case. 
In  Bracegirdle  v.  Orford^  Lord  Louj^h- 
borough  said,  **  As  to  the  exception  taken 
to  the  declaration,  the  trespass  is  the  sub- 
stantive allegation,  and  the  rest  is  laid  as 
matter  of  aggravation  only;  and  to  in 
Dix  V.  Brookei  (7). 

[LiTTLEDALi,  J. — In  thatcasc  the  break- 
ing and  entering  was  the  whole  cause  of  ac- 
tion, and  the  injury  to  the  wife  was  merely 
aggravation.] 

In  Bramcomh  v.  Bridget  (8)  the  Court 
said,  that  supposing  trespass  would  lie,  still 
the  plaintiff  was  at  liberty  to  waive  the 
trespass,  and  bring  an  action  on  the  case 
for  consequential  damages. 

[LiTTLSDALE,  J.  referred  to  a  case  of 
Pills  V.  Gatiice(9),  where  it  was  held,  that 
the  master  of  a  vessel,  which  was  detained 
by  the  defendant,  might  waive  the  trespass, 
and  bring  case  for  the  special  damage.] 

In    Burchell    v.    Homsby  {10)^    hotd 

(4)  1  Campb.  187. 

(5)  1  N.  R.  45 ;  ■.  c.  in  wor,  6  East,  333. 

(6)  t  CLit  Rep.  304. 

(7)  iStra.  61. 

(8)  1  B.  &  C.  145;  ■.  c.  1  Law  Journ.  K.B.  68, 

(9)  lS»lk.  10. 

(10)  1  Caoipb.  360. 
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Lnft.fhAt.t.,  J  F  am  inclined  to  think 
thiit  ih*  tSi'ttttirrpf  1%  w*r\\  founded.  The 
irijijiy  w)ii#li  ^it%  d/in^  to  the  plaintifT^s 
h'niMi,  i«  fiof  Alliyi'd  u>  )iave  been  done 
fihd'f  ih«'  ^Hyn9ruu:\  warrant;  all  that 
uttttti-rin  whnft  wit%  dofiif  with  the  warrant 
IN  ihr  Mllrf/fition,  ihat  he  caused  and  pro- 
t'urMi  fha  Uounti  of  the  |flaintifr  to  be  rum- 

ni/   I  run,),!,.  II;;, 

(II;  V  It.ia.  <«<  rill.  ^Ti. 

(11;  7  ll./v  ('.lift;  «.r.  fiUw  Journ.  K-BMl. 
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r«n:  fcTii  ~:»i  "h-r  iii*~fiics  ii^  tiat 
•:  irtt-tT  ^:'i  r-^L*:::  "ri.— liC-  I:  it  i 
fi:ct*  n  *x*-r:~»:«T  :■:*  i;«s  Karri  « 
w-Fix  fiTtf.  "  :  •!  ••:*  r:cK  rz'.t  tie  fi 
irar-fT  r*"*  tt*^?*?*.  r*!*  ''x*  sere  ma 
irrrT'Ti-r^.  ir:*r  •.iT-_:;r  rrated  a 
-:'*  rr-rr:  r:-?-*  :c  :-  i- W-  tbi:  ibe 
ii**  Tr:*:'!"*-!  "•£  wim-t:  :o  be  ind 
i-'i  ::-*  •:-**%'iii;:  L?  Se  trrMied. 
r-i'-.Z'Z  i'-  tl-r -Am^lir*  :oeetber,i 
rr*  *:  f TTfT  :'*:  r-"'  rc^strj  rson  to  mt,  I 
*'-  :'-  ■'«  i']*^*-!  afrer  the  statement 
ersrr?  b^:-2  ziade.  i«  attributable  1 
cri*?^:  zwi-  therefore,  that  the  di 
tio-.  T§  nciintainable. 

pAm5-:!r.  J. — I  am  of  opinion,  I 
this  case  there  is  no  misjoiiider,  all 
I  hare  er^tertaiced  considerable  dot 
there  is  anv  misjoinder  it  cannot  be  • 
ed,  chat  it  is  cause  for  general  den 
bad  in  arrest  of  judgment,  and  upon 
I  think,  in  considering  whether  the 
ration  is  bad,  we  are  not  to  look 
particular  expression,  picked  out  fn 
whole,  but  to  look  at  the  whole  toy 
Now,  looking  at  this  count,  I  tl 
amounts  to  an  allegation,  that  the 
dant  obtained  a  irarrant,  and  und* 
warrant  did  what  is  complained  of 
not  say,  that  it  would  not  have  be< 
had  there  been  a  special  demurrer 
ing  for  cause,  that  it  did  not  state 
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ptrdcolarly  that  what  was  done  was  done 
under  the  warrant;  I  do  not  think  that  the 
breaking,  &c.  is  laid  in  such  a  way  as  to 
ibew  necessarily  that  what  was  done  was 
done  under  the  warrant ;  but  it  is  sufficiently 
mted,  as  to  be  referable  to  the  warrant, 
and  it  is  quite  clear,  that  it  is  subject-matter 
of  ao  action  on  the  case.  Tliat  being  so, 
although  it  is  pleaded  informally,  I  am  of 
opinion  it  is  not  a  misjoinder. 

Judgment  for  ike  plaintiff. 


188S 
Jan.  28 


8.  S 


MAMBALL,  ASSIOKEE,  &C.  V. 
BAEKWORTH. 


Bankn^t  —  Concerted   Act   of  Bank- 
ijrfcy. 

Jn  act  of  bankruplcy  (by  asglgnment) 
-^merted  hkmeen  ike  bankrupt  and  the  ^h- 
Mitimng  Crediioft  mil  not  support  a  commis' 
.MS  iiiued  Ikereupon.  The  $tat.  1  4<  2  Will. 
•4.  e.  56.  has  made  no  difference  in  this  re* 
•spec/, 

Tnnrer  by  the  assignee  of  Rees  Davies,  a 
Vakrupt,  against  the  defendant,  the  late 
skeriff  of  Hull,  to  recover  the  value  of 
foods  sold  under  a  writ  of  f,  fa,,  upon 
jsdnnent  on  a  warrant  of  attorney.  At  the 
trial,  before  Alderson,  J.,  at  the  last  Spring 
Aaases,  for  the  county  of  York,  it  appeared 
tbat  the  conunission  had  issued  on  an  act 
sf  bankruptcy  (by  assignment,}  concerted 
ktween  the  bankrupt  and  the  petitioning 
creditor,  and  a  verdict  was,  under  the  di« 
Rction  of  the  learned  Judge,  found  for  the 
defendant. 

A  role  had  been  obtained  in  a  former 
tenn,  calling  on  the  defendant  to  shew 
CMae  why  that  verdict  should  not  be  set 
snde,  and  a  new  trial  had ;  against  which — 
F.  Pollock,  Archbold,  and  Cresswell,  now 
shewed  cause,  and  contended,  that  the  act 
of  bankruptcy  concerted  between  the  bank- 
mpt  and  the  petitioning  creditor,  was  a 
fiand  upon  the  law,  and  would  not  sup- 
port the  commission — Bamford  v.  Baron 
(l)i  Tappenden  v.  Burgets{2),  Back  v. 
Ggock{S),  and   Tope  v.  //oc^in  (4),  were 

(1)  «  Tenn  Rep.  594,  c. 
(S)  4  East.  fSO. 

(3)  4  Compb.  tU, 

(4)  7  a  li  a  101 ;  a.  C.5  Law  Joarn.  K.B.  34f. 


cited.  There  is  a  distinction  between  a 
concerted  act  of  bankruptcy  and  a  con- 
certed commission.  The  latter  is  protected^ 
but  the  former  is  not — Shaw  v.  JVilliatns 
(5),  and  Ex  parte  Gane{C^). 

IVighlman,  contra,  said  the  defendant 
had,  by  the  assignment  he  had  made,  put 
himself  into  such  a  situation  as  to  be  un- 
able to  carry  on  his  business :  he  was  bound 
by  the  authority  of  the  cases  to  admit,  that 
a  party  who  was  privy  to  a  fraudulent 
assignment,  could  not  set  it  up  as  an  act  of 
bankruptcy.  By  the  1  &  2  Will.  4.  c.  56. 
s.  42,  it  it  enacted,  "  that  no  commission 
shall  be  superseded,  by  reason  that  the 
commission  had  been  concerted  between 
the  petitioning  creditor  and  the  bankrupt." 
This  applies  to  by-gone  commissions,  as 
well  as  those  which  should  issue  after 
the  passing  of  the  act.  A  commission 
concerted  implies,  that  everything  which 
is  necessary  to  make  a  commission  valid  is 
concerted.  This  deed  was  not  fraudulent 
— Pickstock  v.  Lytter  (7);  and  the  petition- 
ing creditor  is  not  a  party  to  a  fraudulent 
deed ;  and  if  not,  there  is  an  act  of  bank- 
ruptcy. 

Denman,  C.  J. — Defore  the  passing  of 
the  act  of  Will.  4,  an  assignment  to  which 
the  petitioning  creditor  was  a  party,  or  to 
which  he  was  privy,  could  not  have  been 
set  up  as  an  act  of  bankruptcy  ;  and  the 
only  question  is,  whether  that  statute  has 
altered  the  law  in  this  respect.  It  appears 
to  me,  to  have  specially  avoided  doing  so  ; 
it  has  enacted,  that  a  concerted  commission 
shall  not  be  superseded ;  and  it  is  impossi- 
ble to  suppose,  that  if  the  legislature  had 
intended  that  a  commission  should  not  have 
been  supersedable,  on  the  ground,  that  the 
act  of  bankruptcy  was  concerted,  it  would 
not  have  mentioned  it. 

LiTTLEDALE,  J. — Tlic  latc  ststutc  ap- 
pears to  me  to  go  to  confirm  the  old  law, 
and  does  not  apply  to  a  concerted  act  of 
bankruptcy. 

Taunton,  J. — I  am  of  the  same  opi- 
nion. 

Patteson,  J. — In  the  7th  section  of  6 
Geo.  4.  c.  16,  where  the  legislature  means 
to  apply  to  a  concerted  act  of  bankruptcy, 

(6)  Ry.&  Moo.  19. 
(0)  Mont.  &  Mac.  599. 

(7)  3Mau.  &Selir.57l. 
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tbey  do  lo  in  direct  termi ;  and  if  they  had 
intended  to  use  commisiion  as  applied  to 
an  act  of  bankruptcy,  they  would  have 
done  so  in  the  late  statute. 

Rule  discharged. 


Jan 


WARDLE  V.  NICHOLSON. 


2  Geo.  2.  c.  23  —  AUomey  —  Taxable 
Items. 

^*  Attending  the  clerk  of  replevins^  andgio* 
ing  instructions  to  him  to  issue  praecipe  and 
summons** — "  attending  and  attesting  replevin 
bondf**  are  taxable  items,  within  t  Geo.  t, 
c.  ft$ ;  and  the  biU  containing  them,  among 
other  items,  requires  to  be  delivered  one 
month  before  action  brought. 

Where  the  particulars  of  demand  contain 
items  which  are  taxable,  combined  with  others 
that  are  not,  but  which  are  for  business  done 
in  the  course  of  the  plaintiff*  s  employment  as 
an  attorney^  he  cannot  recover  for  the  latter, 
unless  a  bill  has  been  delivered  in  proper 
time. 

This  was  an  action  upon  an  attorney's 
bill,  tried  before  Alderson,  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Westmore- 
land, when  a  verdict  was  found  for  the 
plaintiflT,  for  \Sl.  ISs.  3d,,  with  leave  for 
the  defendant  to  move  to  enter  a  nonsuit. 

The  objection  taken  at  the  trial  was, 
that  by  2  Geo.  2.  c.  23.  s.  23,  the  bill 
should  have  been  delivered  a  month  before 
bringing  the  action,  as  it  contained  items 
which  were  taxable.  It  contained,  amongst 
others,  the  following : —  £  • 

The  landlord  having  distrained  il- 
legally, attending  you  and  Mr. 
Graham,  when  it  was  agreed 
upon  to  replevy  the  goods,  and 
attending  for  notice  of  distress  0     6     8 

Attending  Mr.  Heelis,  and  giving 

instructions 0     3     4 

Attending  and  attesting  execution 

of  replevin  bond       ....  0     6     8 

Paid  Mr.  Heelis*s  charges      ..220 

(These  charges  were  for  the  precept  to 
replevy  and  summons  thereon.) 

A  rule  had  been  obtained  in  a  former 


term,  calling  on  the  plaintiff  to  shew  eme 
why  the  verdict  should  not  be  set  aside  sid 
a  nonsuit  entered  ;  against  which-— 

Courtenay  now  shewed  caase  and  cob* 
tended,  that  attending  and  attesting  the  ei» 
tering  into  a  replevin  bond,  was  not  bnstiMi 
done  in  any  court  whatever.  The  bond  My 
be  essential  to  tlie  ends  of  the  snic,  bat  w 
replevier  nay  continue  his  action  or  not,  w 
he  pleases,  notwithstanding  bn  having  n« 
tered  into  the  bond.     No  plaint  was  entered 
in  the  county  court,  and  until  tliat  hu  beea 
done,  there  is  no  proceeding  in  court,   b 
Burton  v.  Chatterton  (1),  a  charge  for  tk 
preparing  an  affidavit  of  the  petitiooiQg 
creditor's  debt,  and  bond  to  the  CbaDceUer, 
in  order  to  obtain  a  commission  of  biolh 
ruptcy,  was  held  jiot  to  be  a  taxable  item; 
but,  suppose  the  entering  into  the  rephfil- 
bond  be  a  proceeding  in  a  court,  still  dM 
county  court  is  not  a  court  of  law  or  tffokft  / 
within  the  meaning  of  the  act.     The  ael  it'  ^ 
confined  to  courts   of  record,  which  diPM  ' 
county  court  is  not.     There  is  no  authority^  >  j 
by  which   it   hss  been  decided,  thst  tb^^j^ 
act  is  applicable  to  courts  not  of  record;*^ 
and  if  such  authority  existed,  it  woaldsdlJ  j 
operate  against  the  direct  words  of  the  set;' ''r 
on  reference  to  the  subsequent  part  ot  fks^  i 
clause  23,  it  is  only  to  the  officers  to  ooarir 
of  record  that  power  is  given  to  refer  tht* 
bills  for  taxstion.  ' "' 

[LiTTLEDALB,  J.  referred  to  Reymd  f* 
Smith  (2).] 

Supposing  I  am  wrong  in  this  position   - 
and  that  it  applies  to  courts  not  of  reeorl^  ■ ' 
there  is  no  officer  here  to  lax  the  bill  Ml  t 
all  events  the  plaintiff  is  entitled  to  reeoftt* 
for  that  portion  contained  in  the  bill  of  ft0*^' 
ticulars,  which  does  not  relate  to  busiasn' 
done  in  any  court ;  for  the  weight  of  aulliOi>^* 
rity  is  in  favour  of  this  position,  that,  wbm-' 
there  has  beei>  a  defective  delivery  of  a 
containing  taxable  items,  the  plaintiff  < 
not  recover  anything ;  but  where  there  hm 
been  no  delivery  of  any  bill,  the  plaintiff 
may  recover  for  those  items  for  which  it 
was  not  necessary  to  deliver  a  bill.     Ror 
this  were  cited  Lloyd  v.  Mead  and  oikerSf 
cor.  Buller  J.   1787,  Hill  v.   Humpkreye 
(3),  Miller  v.  Towers  (4),  Mowbray  v.  Fleih 

(1)  S  Burn.  &  Aid.  466. 
(«)  2  Ham.  &  Ad.  469. 
(S)  9  Bo^.  &  Pul.  543. 
^4)  Peakf,  N.P.C.  10«. 


HILARY  TBRM,  1833. 


77 


MifT  ▼•  Aiyaf  (6)f  may  becited  at 
I  potitioo  ;  but  that  does  not  in- 
b  it.  It  doea  not  appear  upon 
'  tkat  report,  whether  a  bill  had 
ired  or  not — wliether  there  waa  a 
rtry  or  none  at  all. 
m§f  eontri,  agreed  with  the  dis- 
•kea  in  Momhray  v.  FUmitigt 
onay  paid  by  the  defendant,  hav- 
lea  to  hia  botineat  as  an  attorney, 
8  paid  by  him  not  in  that  charac- 
vfaera  no  bill  is  delivered,  in  the 
p  ha  may  recover.  That,  how* 
>t  the  case  here;  all  the  items 
mca  to  business  done  by  him  as 
f ;  but  when  tasiable  items  are 
itk  those  that  are  not,  the  latter 
Votk-^WnUer  ?.  Payne;  SmUh  v. 
.  There  is  nothing  in  the  stat. 
;•  23.  which  makes  it  necessary 
asniesa  sliould  be  done  in  the 
«  enumerated.  It  only  goes  to 
tomiea  of  any  of  those  courts 
jog  an  action  to  recover  tlieir 
My  ftc,  unless  they  shall  have  \e(i 

month  before  action  brought ; 
m  nothing  to  shew  any  intention 

that  condition  to  business  done 
f  record.  In  the  case,  Ex  parte 
ft),  and  Clarke  v.  Donovan  (9),  a 
sinesa  done  at  the  Quarter  Ses« 
held  taxable,  and  although  the 
Quarter  Sessions  is  a  court  of 
some  purposes,  it  is  not  for  all. 
ting  the  replevin  bond,  and  em- 
I  clerk  of  replevins  to  issue  the 
ad  summons,  are  steps  in  the 
e  court  below,  and  as  much  busi* 
i-isauing  of  a  latitat  in  the  courts 
be  preparing  a  warrant  of  attor- 
iM  V.  Bourn  (10), — or  the  draw- 
grossing  an  affidavit  to  hold  to 
r  ▼.  Paynet—OT  the  preparing  a 
attorney,  Weld  v.  Crawford 
SmUh  V.  kVaUleworth{lft\  it  was 
n  attorney  of  the  superior  courts 
■saintain  an  action  for  business 
» insolvent  court  without  deliver- 

sl,f85. 

B  Rep.  645. 

f*  tM ;  ■»  c.  9  Law  Joom.  C.P.  86. 

■  IUp.496. 

■  IUp.694. 
■pb.68. 

■fc.53a. 

AC.a64 ;  s.c.5Law  Joun.  K.B.f  44. 


ing  a  bilL  WmU  ▼.  CMnt(l$)  was  also 
referred  to.  In  the  case  Ex  parte  Flmi 
(14),  an  attorney  entering  a  plaint,  and  suing 
out  process  in  the  county  court,  during  the 
time  of  his  imprisonment,  was  held  to  be 
within  the  meaning  of  12  Greo.  t,  c.  13.  s.9, 
and  liable  to  be  struck  off  tlie  roll.  The 
words  of  the  act  are  the  same  as  the  pre- 
sent. 

LiTTLEDALi,  J. — I  am  of  opinion^  that 
this  rule  should  be  made  absolute.  The 
statute  2  Geo.  2.  c.  23.  s.  23.  enacu,  that 
no  attorney  of  the  courts  mentioned  in  the 
act  shall  commence  any  action  for  fees,  &c. 
until  the  expiration  of  a  month  after  he  has 
left  a  bill  at  the  place  of  abode  of  the  party 
to  be  charged.  By  the  12  Geo.  2.  c.  13.  a. 
7.  no  person  can  act  as  an  attorney  in  the 
county  court  unless  he  liaa  been  admitted* 
as  required  by  the  statute  2  Geo.  2; 
coupling  these  together,  1  consider  that  an 
attorney,  in  order  to  recover  for  business 
done  in  the  county  court,  must  have  deli« 
vered  a  bill  a  month  previous  to  the  bring- 
ing the  action.  Has  diere  then,  in  this  case, 
been  any  business  done  in  the  county  court? 
I  am  of  opinion,  that  the  giving  instructions 
to  the  clerk  of  replevin  to  enter  the  plaint, 
and  the  attending  to  attest  the  bond,  was 
business  done  in  the  court.  In  the  common 
course  of  things,  a  plaint  is  levied,  and  the 
Statute  of  Westminster,  13  £dw.  1.  c  36. 
directs,  that  the  party  distrained  shall  re- 
plevy, and  after  that  he  has  framed  his 
plaint  he  shall  come,  &c.  Until  the  plaint 
was  levied,  there  was  no  return  of  the  goods« 
The  Stat.  11  Geo.  2.  c.  19.  s.  23.  directs 
tlie  sheriff  in  every  replevin  to  take  a  bond, 
and  the  giving  a  bond  was  a  proceeding  in 
a  suit  depending  in  the  county  court ;  and 
I  think  that  there  is  no  doubt  that  the 
charges  are  such  as  to  require  a  bill  to  be 
delivered.  It  is  contended,  that  the  plain- 
tiff is  entitled  to  recover  for  those  items 
which  were  not  taxable,  and  many  cases 
were  quoted  in  order  to  support  a  di^inc- 
tion  between  a  defective  delivery  and  no 
delivery  at  all,  if,  where  there  has  been  no 
delivery  of  a  bill,  it  appear  by  the  particu- 
lars of  demand,  that  a  number  of  items  are 
taxable,  and  these  are  items  which   may 

(13)  Ry.&  Moo.  884. 

04)  1  B.  &  C.954;  t.o.  f  D.&  R.406;  iLaw 
Jours.  K.B.  111. 


75 


COURT  OF  KING'S  BENCH : 


eome  within  tbe  IwineM  of  sn  tttorney,  al- 
thoogh  not  relating  to  proceeding!  in  oourty 
thej  will  draw  npon  tbe  plaintiff  the  same 
eon«qoencet  as  if  a  bill  had  been  deli« 
▼ered :  —  there  is  a  difference  between 
money  paid  or  advanced  on  acooonc  of  the 
client,  and  any  matter  done.  The  other 
Items  of  this  bill  were  nutters  done  in  the 
course  of  his  employment  as  an  attorney. 

Tauhtom ,  J. — I  am  also  of  opinion,  that 
the  rule  should  be  absolute.  I,  at  one  time, 
In  the  coarse  of  the  argument,  entertained 
a  doubt  as  to  whether  these  are  taxable 
items  within  the  statute  2  Geo.  2.  c.  25. 
Looking,  however,  at  tbe  proceedings  in 
replevin,  it  appears  to  me,  that,  at  the  time 
tbe  replevin  bond  was  entered  into,  the 
plaint  had  been  levied,  and  a  suit  was  in 
actual  estistenee,  to  which  the  bond  had  re* 
ference.  If  there  was  a  plaint,  that  must 
be  a  proceeding  at  law ;  the  instructions 
given  to  the  clerk  of  replevins,  paying  him 
his  fees,  are  all  matters  connected  with,  and 
appertaining  to  a  suit  previously  commenced ; 
and  1  cannot  distinguish  this  from  the  case 
of  attending  to  prepare  and  execute  a  bail 
bond ;  and  it  is  the  same  in  principle  as  tbe 
other  cases  cited.  It  has,  however,  been  ob* 
jected,  that  the  statute  is  confined  to  pro- 
ceedings in  courts  of  law^t  Westminster. 
That,  however,  is  not  so,  for  it  has  been 
held,  that  items  for  business  done  in  the 
Court  of  Quarter  Sessions  and  the  Insol- 
vent Debtors  Court,  are  within  the  statute. 
I  do  not  think  this  a  case  within  tlie  dis- 
tinction acknowledged  in  Mowbray  v.  Flem^ 
ing. 

Patteson,  J. — I  am  of  opinion,  that  tlie 
rule  should  be  absolute.  There  are  two 
questions  which  arise  in  this  case:  Ist. 
Whether  the  taking  the  replevin  bond  was 
a  proceeding  in  the  county  court.  JSnd.  If 
so,  whether  the  statute  applies  to  proceedings 
in  otiier  than  the  courts  at  Westminster. 
On  the  first  point,  I  at  first  had  consider- 
able doubt ;  but  looking  at  the  proceedings 
in  replevin,  I  have  no  longer  any  doubt 
upon  that.  The  11  Geo.  ft.  c.  19.  s.  2S, 
has  not  at  all  altered  the  course  of  proceed- 
ings, or  enabled  the  sheriff  to  take  a  bond, 
where  the  previous  steps  have  not  been 
uken.  The  plaint,  therefore,  must  have 
been  levied,  and  the  taking  the  replevin  bond 
is  a  proceeding  in  the  oounty  court.  Then 
upon  the  seooM  point,  looking  at  the  words 


of  tbe  act,  I  do  not  think  that  th 
ture  meant  to  limit  the  proTiaaop  el 
tute  to  business  done  in  the  courta 
minster ;  although  it  confines  I 
attomies  of  those  courts.  If  a  pai 
have  practised  in  the  county  court, 
being  an  attorney  of  the  courts  abo 
might  be  some  reason  for  saying 
autute  did  not  apply ;  but  that  a 
is  taken  away  by  the  enactment  e 
in  12  Geo.  2.  c  IS.  s.  7. 

Bmkmk 
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THE    KIVO    O.   THX    IN 
OF  THE  KAST  INDIA  CC 


Board  of  Coniroul — DUpatek- 
damns. 

The  Court  of  Directort  have  m 
either  by  the  terms  of  the  \6th  seetm 
SS  Oeo,  S,  c,  52,  nor  by  impUcaiim 
icind  a  resolution^  upon  which  a  disp 
framed  and  transmitted  to  the  Board 
troulfor  their  approval. 

Where  the  Court  of  Directors  i 
their  discussions  upon  the  sulyect  i 
Board  of  Centronix  treated  a  dispe 
matter  relating  to  govemmeni,  and  . 
objected  to^  but  admitted,  the  jurisH 
the  Board  of  Coniroul  over  the  suijee 
thereof  they  cannot,  after  hoeing  so 
it,  retract  and  say,  that  it  is  a  matter 
to  the  domestic  chairs  of  India  only. 

Quaere — whether  this  Court  has , 
tion  to  decide,  whether  a  dispatch  nu 
to  the  government  of  India  or  not. 

Quaere — also,  whether  the  16/A 
gives  an  appeal  to  the  Court  of  Din 
case  of  an  altered  dispatch,  as  well 
dispatch  originating  with  the  Board 
troul. 

In  the  last  term,  a  rule  had  beei 
ed,  calling  upon  the  directors  of  i\» 
Company  of  Merchants  trading  to 
Indies,  to  shew  cause  why  a  writ 
damus  should  not  issue,  directed  i 
commanding  them  to  send  out  t: 
vernor  general  in  council,  at  Fort 
in  Bengal,  a  certain  dispatch,  relati 
claims  of  the  trustees  of  William  I 
Co.,  of  Hyderabad,  against  Moo 
Moolk  and  otiiers,  as  altered  and  a 
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d  of  ComiiMuioners,  on  the 
If  ay  last* 

d  by  the  affidavits,  that  certain 
sr  the  firm  of  W.  Palmer  &  Co., 
ade  at  Hyderabad,  in  the  East 
I  wai  not  within  the  territories 
ndia  Company,  but  in  those  of 
Qe  of  tlie  native  princes,  in  a1- 
thero;  and  that  there  being 
that  firm,  by  certain  persons 
jdf  the  East  India  Company, 
>f  assisting  W.  Palmer  &  Co. 
;  those  debts,  on  the  20th  of 
framed  a  dispatch  to  be  sent 
pany's  resident  at  the  court 
m,  to  advise  the  Niiam  to 
ttling  the  affairs  of  W.  Palmer 
I  dispatch  was  headed  "  Ben- 
Draft,"  and  was  sent  by  the 
cctors  to  the  Board  of  Com- 
>r  the  Affairs  of  India,  com- 
the  Board  of  Controul.  The 
•ntroul,  within  the  two  months 
y  the  act,  returned  the  draft 
Dg  their  reasons  for  so  doing. 
»f  Directors  made  some  repre- 
the  Board  of  Controul,  in  con- 
these  alterations ;  and  on  the 
,  they  sent  the  dispatch  back  to 
'  Controul,  stating  their  objec- 
loard  took  those  representa- 
isideration,  and  the  draft,  again 
the  Board  of  Controul,  was 
JO  the  Court  of  Directors,  with 
ressed,  that  the  draft  as  then 
ight  be  transmitted  to  India, 
lusaion  took  place  between  the 
rectors  and  the  Board  of  Con- 
m  the  8th  of  August,  the  Court 
I  resolved,  that  their  original 
not  relate  to  the  civil  or  mili- 
DDent  or  revenues  of  India,  and 
ed  the  resolution  of  March,  on 
iispatch  was  framed.  It  ap- 
a  further  correspondence  took 
en  the  Court  of  Directors  and 
r  Controul,  and  the  last  letter 
»  directors  to  the  commission- 
le  22nd  of  November.  In  the 
lb  discussion,  the  directors  re- 
commissioners  to  originate  the 
aselves,  under  the  15th  section, 
hat  they,  the  directors,  wished 
li^g  to  do  with  it, 
I  OMtcffialy  to  give  a  short  ab« 


street  of  the  different  sections  of  the  act. 
{S3  Geo.  8.  c.  52.)u|M>n  the  construction  of 
which  the  question  depended. 

By  the  9th  section,  those  per^tons  who, 
by  the  2nd  section,  are  appointed  Commis- 
sioners for  the  Affairs  of  India,  are  invested 
with  full  powers  and  authority  to  superin- 
tend, direct,  and  controul  all  acts,  opera- 
tions, and  concerns,  which  in  anywise  relate 
to  or  concern  the  civil  or  military  govern- 
ment or  revenues  of  the  territories  and 
acquisitions  of  the  East  India  Company 
in  the  East  Indies,  subject  to  the  particular 
directions  in  the  act. 

The  11th  section  directs  the  Directors  of 
the  East  India  Company  to  deliver  to  the 
Board  of  Controul  copies  of  all  minutes, 
orders,  resolutions,  and  proceedings  of  all 
Courts  of  Proprietors  and  Courts  of  Di- 
rectors, and  also  copies  of  such  documents 
received  from  abroad,  aa  are  enumerated  in 
the  clause. 

The  12th  section  directs,  that  no  orders 
or  instructions,  relating  to  the  civil  or  mili- 
tary government  or  revenuea  of  the  terri- 
torial possessions  of  the  East  India Compsny 
in  the  East  Indies,  be  given  to  any  of  the 
governments  in  India,  by  the  Court  of  Di- 
rectors, until  the  same  shall  have  been  sub- 
mitted for  the  consideration  and  approval 
of  the  Board  of  Controul ;  and  that  copies 
of  all  orders  and  instructions,  which  the 
Court  of  Directors  sliall  propose  to  be  pre- 
viously sent  to  India,  sliall  be  by  tliem  pre- 
viously laid  before  the  Board  of  Controul, 
and  that  within  die  space  of  fourteen  days 
the  Board  of  Controul  shall  either  return 
the  same  to  the  directors  with  their  appro- 
bation, or  if  the  board  shall  disapprove, 
alter,  or  vary  in  substance,  any  of  the  pro- 
posed orders  or  regulations,  tlie  Board  shall 
give  to  the  directors  their  reasons  at  large, 
in  respect  thereto,  together  with  their  in- 
structions and  directions  to  the  directors,  in 
relation  thereto:  and  the  directors  shall, 
and  are  hereby  required  forthwith  to  dis- 
patch and  send  the  letters,  orders,  and  in- 
structions, in  the  form  approved  by  the 
Board,  to  the  proper  governments  or  officers 
in  India,  unless  upon  any  representation 
made  to  them  by  the  directors,  the  Board 
shall  oi'der  any  alteration  to  be  made  there- 
in ;  and  the  directors  shall,  and  they  are 
hereby  required  to  pay  obedience  to,  and 
ahall  be  governed  am  bond  bj  muk  ordera 
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t5rr:  : :  lie  fr^icin  is,  to  proTv 
o:  ii  }"=^  ^rtSE.  tb*  3otird  of  Comn 
tike  tbe  "-T'latiTe  in  nutters  < 
w.-j  tlr  civil  government:  but 
the  ordinsTT  course  of  procee< 
dispatch  orispnates  with  the  E 
Company,  there  is  no  appeal  g 
the  case  ox  a  dispatch  originating 
Court  of  Directors,  the  true  coi 
of  the  act  is  this :  if  a  dispatch  b 
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.  the  opinion  of  the  Court  of  Di- 
8  not  connected  with  matters  of 
*nt,  and  the  Board  of  Controul 
ion  it  as  a  dispatch  connected 
civil  or  military  government,  or 
0  by  their  alterations ;  the  Court 
)r8  are  entitled  to  say,  "  If  it  be  a 
of  government,  we  choose  to  have 

0  do  with  it ;  but  the  act  gives 
nrity  to  originate  a  dispatch;"  and 
:  of  Directors  have  done  so  in 

by  rescinding  their  original  re- 
which  they  had  a  full  right  to  do. 
1^  a  construction  upon  this  act  of 
It,  the  Court  will  not  select  a  par- 
aate,  but  will  think  it  proper  to 
sw  of  the  whole  spirit  of  the  act, 
wmpare  the  clauses  with  each 
id  upon  that  principle  the  Court 

Bench  acted,  in  The  King  v.  the 
ia  Company  ( I ),  in  which  it  was 
id,  that  this  Court  would  not  en- 
le  question,  whether  the  matter 
iapateh  related  to  government  or 
the  Court  look  only  at  one  clause 
:,  and  say  that  they  are  bound  to 
lie  Court  of  Directors  to  send  an 
iapatch,  without  referring  them  to 
ly  which  they  have,  of  making  it 
il  dispatch  of  their  own,  it  would 
itrate  the  manifest  object  of  the 
,^ive  the  Board  of  Controul  a  com- 
idiction  over  the  commercial  and 
concerns  of  the  East  India  Com- 
•ontradistinction  to  the  civil  and 
lovernment.  It  is  common  sense, 
men  justice,  that  whenever  a  dis- 
^nates  with  the  East  India  Com- 
y  may  abandon  it :  he  that  has 
r  to  consider  whether  he  will  do 
root,  has  that  power  till  the  thing 
ted :  if  he  haa  power  to  send  a 

there  is  a  loau  poenitenlia  till 
itch  ia  put  into  the  hands  of  the 
r.  There  is  no  clause  in  this  act 
nent,  that  contains  any  restraining 
on  the  Court  of  Directors,  to  re- 
■patch,  originating  in  themselves ; 
lot  rescind ;  they  cannot  refuse  a 

originating  from  the  Board  of 
;  all  they  can  do  in  that  case  is, 

1  against  it.  There  is  a  clause, 
,  which  supports  the  argument  in 

(1)  4  BftQ.  &  Mw.  279. 
Ummm,  n.-rK.B. 


favour  of  their  having  that  power,  with 
regard  to  a  dispatch  originating  in  them- 
selves, and  relating  to  domestic  matters. 
The  Court  of  Directors  have  an  appeal  to 
the  proprietors  at  large,  when  they  require 
an  act  to  be  rescinded,  which  a  body  of 
them  think  ought  not  to  be  done.  The 
act,  however,  contains  a  clause,  expressly 
providing,  that  no  order  or  resolution, 
touching  the  military  or  civil  government, 
when  the  tame  shall  have  received  the 
approbation  of  the  Board  of  Controul,  shall 
be  liable  to  be  rescinded.  If  the  construc- 
tion were  otherwise  than  that  now  con- 
tended for,  there  might  be  a  dispatch,  from 
which,  although  originating  in  themselves, 
the  Court  of  Directors  might,  upon  more 
correct  information,  be  totally  dissenting 
parties;  yet  so  much  validity  would  be 
attributed  to  their  original  error,  that  they 
would  be  compelled  to  adhere  to  it,  and  to 
give  it  the  apparent  sanction  of  their  con- 
currence, against  their  own  decided,  deli- 
berate reflection,  and  sounder  judgment. 
Neither,  by  this  construction,  will  the  po- 
licy of  the  act — the  cohtroul  which  the 
commissioners  were  intended  to  have  over 
the  affairs  of  India — be  in  any  way  defeated 
or  destroyed  ;  for  immediately  the  Court 
of  Directors  refuse  to  originate  a  dispatch, 
which  the  Board  of  Controul  may  think 
necessary,  relating  to  the  military  or  civil 
government,  the  Board  themselves  may 
originate  it ;  they  then  take  the  responsi- 
bility of  it  upon  themselves ;  and  surely 
it  is  right  that  they  should  bear  it.  l*he 
East  India  Company  may  withdraw  from 
the  responsibility  of  originating  a  dispatch 
which  they  do  not  approve  of.  The  po- 
licy of  the  act,  on  the  contrary,  will  be  by 
that  supported,  as  by  that  means  the  object 
of  the  legislature  will  be  enforced,  which 
was  to  leave  the  ordinary  conduct  of  all  mat- 
ters with  the  East  India  Company,  subject 
to  the  correction  and  instruction  of  the 
Board,  in  matters  of  government  and  re- 
venue. It  is  well  known,  that  all  the  mercan- 
tile affairs  of  the  East  India  Company  are 
carried  on  upon  a  footing  of  the  existing 
laws,  by  which  they  trade  with  the  existing 
governments.  Now,  if  the  East  India  Com- 
pany, having  traded  under  one  state  of 
laws,  and  made  contracts  under  them,  are 
to  be  compelled  under  the  hand  of  their 
own  directors,  to  alter  those  relations :  in 
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ivhat  situation  do  they  stand,  as  the  par- 
ties originating  laws,  which  will  have  the 
effect  of  altering  the  relations  under  which 
they  were  to  be  carried  into  effect  ?  They 
would  be  apparently  guilty  of  the  grossest 
inconsistency ;  and  the  argument  on  the 
other  side  must  go  that  far. 

[LiTTLEDALE,  J. — ^According  to  the  terms 
of  the  act,  it  appears  that  there  is  no 
power  of  appeal  to  the  privy  council*  un- 
less where  a  dispatch  originates  with  the 
Board  of  Controul,  and  the  directors  are 
of  opinion,  that  it  does  not  relate  to  go- 
vernment :  but,  suppose  a  dispatch,  which 
does  relate  to  the  government,  and  which 
the  commissioners  have  the  power  to  alter, 
and  suppose  they  alter  it  in  such  a  way 
that  it  no  longer  relates  to  government, 
but  to  the  private  affairs  of  the  Company ; 
then,  unless  the  Court  of  Directors  have 
the  power  of  rescinding  their  original  re- 
solution, they  have  no  power  of  appeal 
against  it.] 

None,  whatever ;  and  that  corroborates 
the  view  taken  of  the  Aibject,  by  the 
Court  of  Directors ;  for  if  such  a  construc- 
tion were  to  prevail,  as  must  be  contended 
for  on  the  other  side,  the  consequence 
would,  as  before  observed,  be,  to  put  it  in 
the  power  of  the  commissioners,  to  con- 
troul the  whole  of  the  commercial  and  do- 
mestic administration  of  the  East  India 
Company.  It  would  enable  them  to  make 
that  which  was  private,  public,  and  that 
which  was  public,  private;  and  so  ampUare 
jurisdicttonem-'-exercise  a  jurisdiction  in 
all  matters. 

[Pattbson,  J. — The  Board  of  Controul, 
by  altering  a  dispatch,  assume  that  it  is  a 
dispatch  relating  to  government.  Then 
the  directors  say,  there  is  no  clause  by 
which  an  altered  dispatch  shall  be  referred 
to  the  privy  council;  and  certainly,  the 
words  do  not  seem  to  imply  that ;  the 
words  are,  *'  that  they  shall  send  any  orders 
or  instructions,"  which  are  precisely  the 
words  used  in  the  15th  section.] 

That  point  was  never  mentioned,  in  tlie 
case  in  4  Mau,  ^  Selw.,  and  that  case  dif- 
fers very  materially  from  the  present,  as 
there  was  no  rescinding  the  order,  so  that 
the  whole  question  depends  upon  the  con- 
struction of  the  act«  It  is  an  incontro- 
vertible rule,  that  this  Court  will  not  in- 
terfere by  grantiDg  a  mandtmusy  where  the 


party  making  the  application  has  a 
remedy.  Now,  it  cannot  be  doubte 
the  Board  of  Controul  have  a  power 
case,  of  originating  a  dispatch,  and 
ing  the  East  India  Company  to  s 
out ;  and  that  order  will  be  final  am 
elusive,  except  as  it  is  subject  to  i 
peal  to  the  privy  council,  in  ca 
directors  should  think  that  it  do 
relate  to  military  or  civil  governni< 
the  revenues  in  India.  They  have, 
fore,  the  remedy  in  their  own  handi 

It  was  also  contended,  that  the  si 
matter  of  this  dispatch  was  merely  ] 
and  domestic,  and  not  in  any  way  r 
to  government,  and  that,  therefor 
Commissioners  had  no  power  to  ma 
alterations  which  they  did. 

The  Attorney  General,  Solicitor  G 
and  Amos,  contra. — Although  it  u 
that  this  case  originated  in  private  ti 
tions,  it  was  not  long  permitted  to 
the  character  of  a  private  trans 
The  East  India  Company  have,  thou 
treated  it  as  a  political  matter  ;  th< 
made  it  matter  of  public  negotiatic 
the  very  dispatch  itself,  is  headed  * 
tical  Department."  In  the  disci 
which  the  directors  had  with  the  B< 
Controul,  they  do  not  object  to  the 
diction  of  the  Board  ;  their  objectic 
to  the  merits  of  the  alterations.  Tl 
in  4  Afau,  ^  Selrv,  is  upon  all  foui 
the  present,  with  this  exception,  t 
that  case  there  was  no  rescission 
resolution,  upon  which  the  dispute 
founded  by  the  East  India  Compar 
was  admitted  by  this  Court,  and  the 
Council  acted  upon  the  assumptio 
an  altered  dispatch  might  be  ap 
-against.  The  word  **  such,"  which  i 
in  the  act  of  parliament,  applies  equ 
sending  an  altered  draft,  as  well  as  tc 
ing  an  original  draft ;  and  it  is  noi 
assumed,  that  the  privy  council  o 
day,  when  the  case  in  4  Mau.  ^  Set 
decided,  were  acting  upon  a  subjecl 
out  any  jurisdiction  whatever,  ai 
would,  if  the  argument  on  the  oth* 
were  correct.  They  would,  on  the 
side,  have  the  Board  of  Controul  re 
a  most  circuitous,  most  clumsy,  m* 
convenient  course,  in  case  they  ma 
alteration  in  a  dispatch,  originatiu] 
the  Court  of  Directors,  and  one  that 
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lad  to  great  delay.  The  only  power  of 
origiiiating  a  dispatch  in  the  Board  of  Con- 
troal,  is,  not  when  there  is  any  difierence 
betireen  the  Board  of  Controul  and  the 
Coart  of  Directors,  respecting  the  sub- 
lUnce  of  a  dispatch ;  but,  it  is  when  the 
Coort  of  Directors  have  altogether  omitted 
to  send  any  dispatch  upon  the  subject. 

[Patteson,  J. — Suppose  the  Court  of 
Directors  should  send  to  the  Board  of  Con- 
troul a  dispatch,  which  they  do  not  mean 
should  have  anything  to  do  with  govern- 
nent,  and  the  Board  of  Controul  introduce 
ntter  which  is  connected  with  govern- 
ment, and  which  the  Court  of  Directors 
consider  is  so,  what  are  they  to  do,  the 
Board  of  Controul  having  done  a  thing 
which  they  have  no  right  to  do,  namely, 
haring  altered  a  dispatch  not  connected 
with  government  ?] 

That  would  be   tantamount  to  having 
orjgitiated  a  dispatch,  and  the  Court  of 
Directors  would  be  bound  to  obey.     Then 
what  is  the  only  diflference   of  the  pre- 
lent  case,   from  that   in   the  case  which 
ks  been  quoted  ?     After  the  dispatch  was 
completed,  after  it  had  received  the  final 
noetioa  of  the  Board  of  Controul,  and 
ifterthe  directors  had  been  guilty  of  dis- 
obedience of  orders,  in  not  transmitting  it, 
they  think  fit   to  rescind   the  resolution 
upon  which  it  was  founded.     The  Court  of 
XHrectors  had  no  power  to  rescind,  unless 
that  power  is  given  to  them  by  the  act  of 
ptrliament.     It  would  be  an  absurdity,  to 
nppose  that  any  provision  of  that  sort 
ibodd  be  introduced  ;  and  instead  of  any 
such  power  being  given,  they  are  expressly 
Rquired  to  transmit  the  dispatch  to  the 
Cttt  Indies,  as  soon  as  they  receive  it  from 
theBoard  of  Controul;  with  one  single  ex-^ 
cqxioD,  they  are  to  do  it  forthwith  with- 
nt delay.    The  only  exception  is,  '*  unless, 
w  representation  made  to  them  by   the 
Md  directors,  the  said  Board  shall  order 
*7  alterations  to  be  made  therein."     If 
Nch  t  power  belonged  to  the  Court  of 
I^vectors  they  would  be  viceroys  over  the 
lovd  of  Controul.     It  is  said,  that  by  the 
^iipstch  originating   with    the   Board  of 
(^Dtroul,  the  Court  of  Directors  would  be 
■cfawcd  from  responsibility ;  but  that  is  a 
Make;  the  dispatch  would  still  run  in 
the  Dane  of  the  directors,  for  they  alone 
9t  knowQ  to  the  presidencies  of  the  East 


Indies,  and  it  would  be  in  exactly  the 
same  words,  as  if  it  had  originated  with 
the  Court  of  Directors. 

Cur,  ado.  vulL 

The  judgment  of  the  Court,  was  now 
(January  *^9th)  delivered  by — 

LiTTLGDALE,  J. — [wlio,  after  stating  the 
nature  of  the  application,  and  the  different 
sections  of  the  act,  material  to  the  consi- 
deration   of  the   question,   proceeded] — 
The  first  objection  to  the  mandamus  issu- 
ing, made  by  the  Court  of  Directors,  is, 
that  there  does  not  appear  to  have  been 
any  refusal  on  their  part  to  transmit  the 
dispatch,  which  is  the  subject  of  the  rule  ; 
but  we  are  of  opinion,  from  the  discussion 
and  correspondence  that  have  taken  place, 
though  there  may  not  have  been  a  distinct 
refusal  in  so  many  words,  there  has  been 
(particularly  from  the  rescinding  the  ori- 
ginal resolution,)  such  a  refusal  as  is  suffici- 
ent to  authorize  the  Court  to  entertain  the 
subject-matter   of  the    mandamus.     The 
Court  of  Directors  then  object,  that  they 
have  rescinded  the  resolution  of  March, 
under   which  this  dispatch  was  framed; 
and  certainly,  if  they  could  rescind  that 
resolution,  there  would  be  an  end  to  the 
dispatch    altogether,   and    all   alterations 
made   by    the    Board   of  Commissioners 
would  fall  to  the  ground  with  the  dispatch, 
and  no  mandamus  could  issue  ;  but  we 
are  of  opinion,  that  the  Court  of  Directors 
had  no  authority  to  rescind  their  resolu- 
tion of  March  ;  the  act  of  parliament  gives 
no  such  power,  and  we  think  that  there  is 
no  such  power  to  be  inferred.     The  dis- 
patch which  they  framed,  has  been  sent  to 
the  Board  of  Commissioners,  and  that  Board 
has  acted   upon  it,  has  made  alterations 
and  returned  it  to  the  Court  of  Directors ; 
upon  that,  a  discussion  has  taken  place 
between  these  two  bodies  of  persons  :  and 
as  the  act  of  parliament  has  been  so  acted 
upon  by  the  two  bodies,  constituted  for 
the  purpose  of  considering  any  measures 
under  the  provisions  of  the  act,  we  think  it 
is  not  competent  for  the  Court  of  Directors 
to  annul  the  dispatch  which  they  have  ori- 
ginated :   and   more   particularly,   as  the 
latter  part  of  the  ISth  section  says,  that 
tike  orders  and  instructions  of  the  Board  of 
Commissioners,  in  such  a  case,  are  to  be 
final  and  conclusive  on  the  directors.     If 
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that  could  be  done,  the  Court  of  Directors 
might,  at  any  time,  annul  a  dispatch,  when 
they  were  not  satisfied  with  the  alterations 
of  the  Board  of  Controul,  and  this  might 
produce  the  greatest  inconvenience  in  the 
administration  of  the  affairs,  which  are  now 
intrusted  to  two  separate  jurisdictions, 
each  of  which  is  to  perform  its  own  func- 
tions. It  is  urged  by  the  directors,  that 
a  mandamus  ought  not  to  be  granted,  if 
there  be  another  remedy  in  this  case,  in- 
asmuch as  the  Board  of  Controul  may, 
under  the  15th  section  of  the  act,  them- 
selves originate  a  dispatch,  to  answer  all 
the  purposes  of  the  alterc^  dispatch,  if  the 
directors  do  not  frame  and  transmit,  within 
fourteen  days  after  request,  and  therefore 
this  mandamus  is  not  necessary ;  but  we 
are  of  opinion,  that  such  an  objection  to 
the  mandamus  cannot  be  supported.  Here, 
the  measure  has  been  begun  and  carried 
up  to  a  certain  point,  which  is  capable  of 
being  enforced,  if  the  parties  who  apply 
for  the  mandamus  are  correct  in  their  pro- 
ceedings ;  and  it  is  no  answer  to  say,  that 
by  some  other  proceeding,  to  be  instituted 
by  them,  they  may  attain  the  same  object. 
The  Board  of  Commissioners  have  a  right  to 
deal  with  the  existing  state  of  things;  they 
are  not  bound  to  abandon  that  and  resort  to 
some  other  proceeding,  merely  because  it 
may  possibly,  in  the  end,  have  the  same  ef- 
fect. Having  disposed  of  these  questions,  the 
case  comes  to  this :  the  directors  originate 
a  dispatch,  which  they  now  say,  does  not 
relate  to  the  government  of  India,  but  they 
bead  it  *' Political  Department ;"  this  dis- 
patch is  transmitted  to  the  Board  of  Con- 
troul, who  alter  it  in  such  a  way  as  to 
make  it  a  dispatch  relating  to  the  govern- 
ment. The  directors  enter  into  discus- 
sions with  the  Board  of  Controul,  and  in 
those  discussions  they  do  not  object  to  the 
jurisdiction  of  the  commissioners,  but 
their  objections  are  to  the  merits  of  the 
alterations ;  and  we  think,  that,  with  rela- 
tion to  the  present  proceedings,  they  are 
bound  by  that  admission,  and,  having  so 
treated  it,  cannot  retract. 

We  give  no  opinion,  whether  the  dis- 
patch, if  it  had  not  been  headed  and  after- 
wards treated  as  we  have  mentioned,  really 
did  relate  to  the  government  of  India,  or 
whether  this  Court  has  jurisdiction  to  de- 
cide upon  that  questioDy  if  it  should  come 


before  us  in  any  other  way  ;  nor  whether 
the  directors  can,  in  any  other  mode,  avail 
themselves  of  the  opportunity  of  shewing 
that  it  did  not.  Neither  do  we  give  any 
opinion,  whether  the  16th  section  gives  an 
appeal,  in  case  of  an  altered  dispatch,  as 
well  as  in  the  case  of  a  dispatch  originating 
from  the  Board  of  Commissioners.  Upon 
that  right,  nosuch  discussion  has  been  raised, 
as  to  affect  the  question,  whether  a  manda- 
mus should  go.  Neither  has  any  applicatioQ 
been  made,  to  enlarge  this  rule,  to  give  an 
opportunity  of  appealing,  as  was  done  in 
the  case  of  The  King  v.  the  Court  of  Di" 
rectors  of  the  East  India  Company^  Upon 
the  whole  of  this  case,  we  are  of  opinion, 
that  the  rule  for  the  mandamus  should  be 
made  absolute. 

Rule  absolute^ 


SpankiCf  Serj,  applied  to  the  Court, 
that  the  rule  might  be  suspended,  in  order 
to  give  the  parties  an  opportunity  of  coming 
before  tbe  proper  forum,  to  have  it  deter- 
mined, whether  this  was  a  question  of  that 
kind,  that  the  Board  of  Controul  had  a 
right  to  interfere,  as  was  in  4  Mau.  ^ 
SeUv. 

Sed,  per  Curiam, — That  must  be  the 
subject  of  a  separate  application. 


1833 
Jan 


t33.     ■> 
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CLARKE   AND    OTHERS  V.    FBLL 
AND  ANOTHER,  ASSIONEXS. 


Bankrupt — Lien — Mutual  Credit* 

The  plaintiffs  had  sent  a  stanhope^  to  te 
repaired,  to  a  party^  (nho,  aftemards^ 
before  the  repairs  were  completed,  became 
bankrupt,  J  on  a  contract  to  pay  ready 
for  the  repairs  to  be  done ;  they  had  afti 
wards  become  the  holders  of  a  bill  ofexchamge^ 
accepted  by  the  bankrupt,for  a  larger  amomai 
than  the  sum  to  which  the  bill  for  repeun 
amounted;  the  assignees  completed  the  r$» 
pairs: — Held,  that  the  plaintiffs  were  mH 
entitled  to  have  the  stanhope  delivered  It 
them  by  the  assignees,  on  an  offer  to  inderie 
the  amount  of  repairs,  as  part  receieed^  as 
the  bill  of  exchange :  that  as  the  coniwmU 
was  for  ready  money,  they  could  entitle  lkem» 
selves  to  have  the  stanhope  delivered,  onfy  if 
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kadermg  in  readjf  money  the  amouni  of  the 
IMfor  repairs. 

Trover  for  a  ikanhope. — At  the  trial, 
before  Dennuui,  C.  J.,  at   the  Guildhall 
Sittingi  after  last  term,  it  appeared  that  the 
phJDtifi  sent  the  stanhope  to  Mott  (the 
bttkrupt)  to  be  repaired,  under  a  contract 
to  pay  ready  money  for  such  repairs  ;  that 
pmioiis  to  the  bankruptcy  tlie  plaintiffs 
becime  holders  of  a  bill  of  exchange,  ac- 
cepted by  Mott,  for  the  sum  of  29/.  18«. 
(U.,  whidi   became  due  on  the   19ih  of 
iaousry  1881.     The  amount  of  Mott's  bill 
for  repairs  of  the  stanhope  was  1 7/.  Ss,  Sd. 
The  repairs  were  not  completed  until  after 
the  bankruptcy.     On  the  27th  of  June  a 
demand  was  made  upon  Mott  for  the  deli- 
Tery  of  the  stanhope,  and  in  payment  of 
the  sum  due  to  him  for  repairs,  an  offer 
was  made  to  indorse  upon  the  bill,  of  which 
the  plaintiffil  were  holders,  and  the  bank- 
rupt acceptor,  a  receipt  for  the  sum  due  to 
Mott  for  the  repairs  ;  Mott  refused  to  de- 
liver up  the  stanhope  on  these  conditions. 

A  commission  had  issued  against  Mott 
on  the  19th  of  April  1881,  but  the  com- 
mission, which  was  opened,  bore  date  19th 
of  July  1881 ;  an  application  was  after- 
wards made  to  the  defendants  (the  assig- 
DeesX  'uul  an  offer,  similar  to  that  before 
made  to  the  bankrupt,  was  made  to  them, 
which  was  refused ;  and,  previous  to  the 
action  being  brought,  a  demand  was  made 
of  the  stanhope. 

His  Lordship  directed  the  jury,  that  if 
the  bargain  was  for  ready  money,  and  the 
repairs  not  completed  until  after  the  bank- 
mptcy,  the  defendants  were  entitled  to  a 
verdict. 
A  verdict  was  found  for  the  defendants. 
Ckmahy  now  moved  for  a  rule  to  shew 
caase  why  the  verdict  should  not  be  set 
aade,  and  a  new  trial  had ;  and  he  con- 
Moded  that  this  was  a  case  of  mutual  credit 
between  the  bankrupt  and  the  plaintiffs. 
The  latter  were  the  holders  of  the  bill,  of 
vhieh  Mott  was  the  acceptor,  and  the 
■Mont  of  that  bill  was  a  debt  due  to  them ; 
ei  the  other  aide,  they  were  indebted  to 
Mott  for  the  repairs  of  the  stanhope ;  the 
tiro  taken  together  must  end  in  a  balance  : 
it  was  contended,  on  the  part  of  the  defen- 
dsnt,  that  the  agreement  being  for  ready 
Fy,  and  the  repairs  not  being  completed 


till  afker  the  bankruptcy,  it  was  not  a  case 
within  the  50th  clause  of  6  Geo.  4.  c.  16 ; 
but,  that  as  to  the  amount  of  the  bill  of  ex- 
change, they  were  only  entitled  to  share  with 
the  creditors,  and  that  the  plaintiff  had  no 
right  to  claim  to  set  off  that  amount  against 
the  debt,  which  arose  after  the  commission. 
But  if  it  was  a  mutual  credit  before  the 
commission,  it  continued  so  afterwards ;  and 
if  so,  the  plaintiffs  were  entitled  to  recover, 
and  the  lien  set  up  was  no  defence  to  the 
action.  Formerly,  the  word  credit  was  held 
to  extend  to  all  mutual  debts,  but  the  later 
decisions  confine  the  meaning  to  mutual 
credits  only,  which,  at  the  time,  must  end 
in  a  debt.  In  Rou  v.  Simt{\\  Mr. 
Justice  Parke  says,  '*  The  provision,  with 
respect  to  mutual  credits,  is  confined  to 
debts  between  the  bankrupt  and  other  par- 
ties, or  to  transactions  necessarily  ending  in 
debts ;"  and  Mr.  Justice  Taunton  in  that 
case  likewise  says,  "  A  mutual  credit  may 
be  said  to  exist  where  there  is  a  debt,  or 
something  which  will  end  in  a  debt."  In 
French  v.  Fenn  (2),  which  was  recognised  in 
Olive  andoihen  v.  SmUh[jS>\  it  was  consider- 
ed that  wherever  one  party,  being  indebted 
to  another,  intrusted  that  other  with  goods,  it 
was  a  case  of  mutual  credit ;  and  wherever 
mutual  credit  exists,  the  right  of  lien  will 
be  superseded — Rou  and  others  ▼.  Hart  (4). 
With  regard  to  the  repairs  having  been 
done  after  the  bankruptcy,  Smith  v.  Hodscn 
(5)  was  cited.  It  is  only  by  adopting  the 
supposition  that  repairs  were  done,  that  the 
right  of  lien  can  arise  at  all,  and  this  latter 
case  would  apply,  even  if  the  whole  trans- 
action had  taken  place  after  the  bankruptcy^ 
had  the  assignees  confirnicd  the  contract. 

LiTTLEDALE,  J. — The  objection  to  the 
direction  given  to  the  jury  at  the  trial  is, 
that  here  was  a  mutual  credit  between  the 
plaintiffs  and  the  bankrupt;  and  then  a 
question  also  arises  upon  an  objection  on 
the  other  side,  that  these  repairs  having 
been  done  after  the  commission  issued,  it 
was  not  a  mutual  credit  between  the  plain- 
tiffs ami  the  bankrupt.  Under  all  the  cir- 
cumstances of  this  case,  1  think  this  was  not 

(1)  1  B.  &  Ad.  626 ;  s.  c.  9Law  Journ.K.B.85k 
(«)  Co.  Bank.  Law,  5th  ed.  654. 
(S)  &Tsooc.  66. 

(4)  8  Tauut  499. 

(5)  4  Term  Rap.  Sll. 
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a  case  of  mutual  credit ;  had  there  been  no 
contract  to  pay  for  ready  money,  then  I 
should  have  been  of  opinion  that  there  was 
mutual  credit;  but  it  seems  to  me  that  that 
makes  all  the  difference.  The  plaintiffs 
could  not  have  insisted  upon  a  delivery  of 
the  stanhope  by  the  bankrupt,  until  they 
had  paid  the  money ;  and  if  an  action  were 
to  have  been  brought  for  it,  the  defence 
would  have  been,  **  You  promised  to  pay 
me  in  ready  money."  This  was  decided  in 
Cornforth  v.  Rivett  (6).  The  assignees  are 
entitled  to  the  same  advantage  as  the  bank- 
rupt, and  they  may  resist  the  taking  away 
of  the  stanhope,  without  being  paid  what  is 
due  for  the  repairs.  The  second  question 
will  not  arise ;  when  it  should,  that  will  be 
entitled  to  more  consideration. 

Taunton,  J. — I  am  of  the  same  opinion. 
I  do  not  see  that  there  was  any  misdirec- 
tion, and  I  think  that  the  verdict  was  right. 
There  is  an  incidental  point  which  has  arisen, 
in  which  I  agree  with  my  Brother  Little- 
dale  ;  there  was  an  offer  by  the  plaintiffs  to 
deduct  the  amount  of  the  repairs  of  this 
stanhope  from  the  amount  of  the  bill  of 
exchange ;  that  offer  of  set-off  is  a  very 
different  thing  from  an  offer  of  ready  money. 
Had  there  been  an  offer  of  ready  money, 
the  subsequent  detainer  by  the  defendants 
would  have  been  wrongful.  Then  as  to  the 
great  question — for  some  purposes,  and 
under  one  sense  of  the  word,  there  was  here 
a  mutual  credit ;  and,  if  the  plaintifl^  had 
gone  before  the  commissioners  to  prove 
their  debt  upon  the  bill  of  exchange,  there 
would  have  been  a  mutual  credit,  so  as  to 
entitle  the  assignees  to  say,  '*  So  much  was 
due  on  the  bill  of  exchange,  and  so  much  to 
the  bankrupt  for  repairs,"  and  to  call  on  the 
commissioners  to  limit  the  proof  of  the  debt 
to  the  balance.  The  plaintiffs  have  not 
done  that ;  had  they  done  so,  there  would 
have  been  an  end  to  the  defendants'  right  to 
detain  the  stanhope.  In  that  sense,  there- 
fore, of  the  word,  there  was  a  mutual  credit ; 
but  is  there  such  a  mutual  credit  as  to  annul 
the  contract  between  the  parties?  That 
was  for  ready  money.  How  does  the  bank- 
ruptcy annul  the  contract,  and  deprive  the 
bankrupt  of  the  benefit  of  it  ?  There  is  no 
such  mutual  credit  as  to  destroy  the  lien 
which,  by  that  contract,  tlie  bankrupt  had. 


With  respect  to  the  case  of  Ro»€ 
it  will  be  found  that  what  is  d( 
there,  is,  that  the  bankruptcy  pu 
to  a  claim  for  lien  on  a  general 
that  is  not  the  question  here. 

Patteson,  J. — I  am  of  the  sam 
upon  the  facts  found  by  the  jury 
repairs  were  to  have  been  done 
money :  I  know  of  no  case  whit 
mines  that  bankruptcy  does  aws 
particular  contract,  or  deprives  t 
rupt  of  the  benefit  arising  from  t 
cular  contract.  The  plaintiffs  we 
fore,  not  entitled  to  the  stanhopi 
paying  for  the  repairs  in  ready  mo 

RuU\ 
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Jan.  19.  3 

Tender. 


BINGHAM  V.  ALLPOB 


A  tender  to  the  clerk  of  an  a 
whose  hands  the  plaintiff'  had  put  h 
not  a  sufficient  tender^  without  proc 
clerk  had  authority  to  receive  mone 

Assumpsit  for  work  and  labou 
common   counts.     Plea,  general 
cept  as  to  part ;  tender,  as  to  tha 

At  the  trial,  before  Bay  ley,  B., 
Spring  Assizes  for  the  county  of 
the  evidence,  on  the  plea  of  tend 
tender  to  the  clerk  of  the  plaintii 
ney,  (who  denied  any  authority  t< 
at  the  ofHce  of  the  attorney  ;  and 
for  plaintiff,  with  leave  reserved  i 
fendant  to  move  this  Court  to  set 
diet  aside,  and  enter  a  verdict  fo 
fendant,  if  the  Court  should  be  c 
that  the  learned  Judge  should  hav> 
the  jury  to  find  a  verdict  for  the 
upon  that  evidence. 

A  rule  had  been  accordingly  ol 
a  former  term,  and  the  case  of  } 
Smith  (1)  was  cited  ;    against  whit 

A/.  D,  Hill  and  Humphrey  noi 
cause. — In  the  case  of  IVilmott 
there  was  no  disclaimer  by  the  clc 
authority  to  receive  tiie  money,  a 
case  here,  for  that  was  left  to  the  j 
the  question  arising  here  is,  whetl 


(6;  S  Mm.  &  Selw.  510. 


(1)  3  C.  &  P.  453;  s.  c.  M.  fie  M. 
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an  ftitoney't  derk,  who  disclaims  all 
ityv  ia  good.  In  M<ffalt  v.  Parsons 
e  tender  waa  made  to  a  clerk,  who 
Dsly  waa  authoriaed  to  receive  money. 
mr.  RiiueU{S),  he  waa  authorized 
iive  the  whole  sum  or  none. 
rluf  in  support  of  the  rule,  said,  this 
le  managing  clerk,  who  wrote  all  the 
relating  to  this  transaction,  and  that 
xlict  was  against  evidence,  and  to  the 
ifaction  of  tlie  Judge ;  he  relied  on 
ica  which  had  been  cited. 

niDALV,  J. — I  think  this  verdict 
not  to  be  disturbed ;  there  was  no 
ee  of  any  authority  on  the  part  of  the 
to  receive  the  money ;  if  there  had 
be  would  liave  had  no  right  to  dis- 
hii  authority.  The  plaintiff  put  it 
le  hands  of  his  attorney,  but  it  does 
eessarily  follow  that  all  the  attorney's 
had  autliority  to  receive  money. 
riTOK,  J. — I  am  of  the  same  opinion. 
lerk  did  not  appear  to  have  any  autho- 
receive  the  money.  Moffall  v.  Par" 
I  distinguishable ;  there  the  tender 
ade  to  a  constituted  agent. 
TBSON,  J. — It  appears  to  me,  that  if 
kft  to  the  jury  to  say  whether  the 
isclaimed  authority  to  receive  money, 
it  poasible  to  enter  a  verdict  for  the 
aot;  and  as  for  a  new  trial,  the 
es  are  too  amall. 

Rule  refused. 

rki  then  applied  for  leave  to  enter  a 
tion,  to  deprive  the  plaintiff  of  costs 
the  Court  of  Requests  Act,  when  it 
leed  that  a 

Slel  processus  should  be  entered. 


i.} 


18. 


TAUX  V,  VOLLANS,  CLERK. 


Geo.  3.   c.  99. — Notice  of  Action, 

57  Geo.  3.  c.  99.  s.  40,  a  notice  of 
tfor  penalltes  under  that  act,  must 
ten  left  at  the  registry  of  the  bishop. 
If  lAe  forty  or  his  agent  who  sues,  for 


(S)  5  Tiaot.  S07. 
it)  i  C.&P.  365. 


one  month.  Service  with  the  deputy  regis^ 
trar  at  his  own  house  is  not  student,  al- 
though it  appear  that  the  notice  afterwards 
got  to  the  registry,  and  that  the  bishop  knew 
of  it. 

Debt  for  penalties,  on  the  statute  67 
Geo.  3.  c.  99,  against  a  clergyman  for  non- 
residence. 

By  the  40th  section  of  the  act,  no  action 
for  penalties  shall  be  commenced  for  any 
penalty,  until  a  notice  in  writing  of  such  in- 
tended writ  or  process  shall  have  been  de- 
livered to  such  spiritual  person,  or  lefl  at 
the  usual  or  laat  place  of  his  abode,  and 
also  to  the  bishop  of  the  diocese,  by  leaving 
the  same  at  the  registry  of  his  diocese  by  the 
attorney  or  agent  for  the  party  who  intends 
to  sue,  &c. 

At  the  trial,  before  Alderson,  J.,  at  the 
last  Spring  Assizes  for  the  county  of  York, 
it  was  proved  that  a  notice  of  action  waa 
served  on  Mr.  Buckle,  the  archbitthop's 
deputy  registrar,  at  his  own  house,  and  Mr. 
Buckle  took  it  the  next  morning  to  the 
registry  office,  and  placed  it  upon  the  desk, 
and  informed  the  archbishop  of  it ;  n  ver- 
dict, under  the  direction  of  the  learned 
Judge,  was  found  for  the  plaintiff  for  532/. 
lOi.,  being  three-fourths  of  the  value  of 
the  defendant's  living,  with  leave  for  the 
defendant  to  move  to  reduce  the  damages 
to  two-thirds  of  the  year's  value,  or  to  enter 
a  nonsuit. 

A  rule  had  been  obtained  in  a  former 
term  for  this  purpose,  against  which — 

h\  Pollock  and  Tomlinson  now  shewed 
cause,  and  upon  the  last  point,  contended,  that 
a  sufficient  notice  was  proved  to  have  been 
given  to  the  archbishop,  within  the  provi- 
sions of  the  statute ;  although  not  left  at  the 
registry  in  the  first  instance,  it  got  there 
next  day. 

Blaekbume,  (with  whom  was/oae«,  Serj,), 
contrd,  contended,  that  the  act  required 
that  there  should  be  an  actual  service  of  the 
notice  of  action  at  the  registry.  The  pre- 
amble of  the  40th  clause  shews,  that  it  was 
for  the  protection  of  spiritual  persons,  and 
the  requisites  of  the  statute  roust  be  strictly 
complied  with ;  although  it  be  true  that  the 
deputy  registrar  did  carry  in  the  notice, 
that  was  a  mere  accident ;  and  suppose  it 
had  been  a  verbal  notice,  that  might  have 
reached  the  archbishop,  yet  that  would  not 
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have  been  sufficient,  the  statute  requiring 
that  the  notice  should  be  in  writing. 

LiTTLBDALB,  J. — It  appears  to  me  that 
this  was  not  a  proper  notice  within  this  act. 
Our  attention  has  very  properly  been  called 
to  the  words  of  the  act.  The  first  part  of 
the  clause  directs  the  mode  of  delivery  to 
the  party  himself,  and  the  object  of  the 
latter  part  of  the  clause  is,  that  such  a 
notice  should  be  left  at  the  registry ;  so 
that  all  parties  who  are  at  all  connected 
with  it,  may  know  what  is  about  to  be  done. 
If  it  were  sufficient  to  leave  it  with  the  de- 
puty registrar  at  his  own  house,  the  arch- 
bishop might  not  know  anything  about  it ; 
and  it  appears  to  me  that  the  safer  course  ia 
to  adhere  to  the  words  of  the  act. 

Taunton,  J. — I  am  of  the  same  opinion. 
I  am  aware  that  this  may  appear  a  very 
technical  and  strict  construction ;  all  the 
words  in  an  act  of  parliament  must,  how- 
ever, be  taken  to  have  some  meaning,  and 
it  does  not  become  the  Court  to  say,  that 
there  may  be  a  service  otherwise  than  by 
leaving  it  at  the  registry. 

Patteson,  J.--^I  am  of  opinion  that  we 
must  abide  by  the  words  of  the  act  of  par- 
liament. I  oWn  that  1  come  to  the  conclu- 
sion with  some  difficulty,  but  still,  on  look- 
ing to  the  words  of  the  act,  1  do  not  know 
how  I  can  get  out  of  it ;  suppose  a  personal 
service  of  notice  with  the  archbishop,  it  is 
clear  that  the  object  of  the  act  would  be 
accomplished  ;  it  would,  however,  be  im- 
possible to  hold  that  such  was  a  good  service. 

Rule  absolute. 


1833 
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DOE  d.  baggalet  v.  hares 

AND  OTHERS. 


General  Turnpike  Act^  3  Geo,  4.  c.  126 
— Trustee t  Appointment  of — Evidence, 

By  the  3  Geo,  4.  c.  126.  s,  134,  in  ac- 
tions against  trustees  of  turnpike  roads,  ert- 
dence  of  trustees  having  acted,  together  with 
the  order^  or  copy  of  the  order^  in  case  they 
were  appointed  by  the  trustees,  is  to  he  suffi- 
cient proof  of  their  appointment : — Held, 
to  extend  to  an  appointment  de  facto. 

Where,  therefore,  a  local  act  required 
that  new  trustees  should  be  appointed  under 
the  hands  and  seals  of  the  remaining  trus- 


tees, and,  that  any  security  of  the  toUn 
should  be  executed  by  five  of  the  trustees;  in 
an  action  of  ejectment  by  a  mortgagee,  under 
a  deed,  purporting  to  he  so  executed,  proof 
that  those  trustees  were  acting  as  such  at  the 
time  of  executing  the  deed,  together  with  the 
order  for  their  appointment  was  held  suffi- 
cient, without  proving  that  an  appointment 
did  take  place  under  seed. 

This  was  an  action  of  ejectment,  brought 
by  the  mortgagee  of  the  tolls  and  toll- 
gates  of  a  turnpike  road. 

By  the  3  Geo.  3.  and  other  acts  re- 
lating to  the  road  in  question,  the  surviving 
trustees,  or  any  five  or  more  of  them,  had 
power  under  certain  circumstances  to  elect 
by  writing  under  their  hands  and  seals,  any 
other  person  qualified  as  required  by  the 
act;  and  the  55  Geo.  3.  required  that  all 
securities  of  the  tolls  should  be  executed 
by  the  trustees,  or  any  five  of  them. 

By  the  134th  section  of  the  General 
Turnpike  Act,  3  Geo.  4.  c.  126,  it  is  en- 
acted, *'  That  in  all  cases  where  any  action 
shall  be  brought,  by  or  against  any  trustee 
or  trustees,  &c,  of  any  turnpike  road,  evi- 
dence of  such  trustee  having  acted,  to^ 
gether  with  the  act  of  parliament,  by  which 
he  or  they  were  appointed,  or  the  order,  or 
a  copy  of  the  order,  for  his  or  their  ap* 
pointment  or  election,  in  case  he  or  they 
was  or  were  appointed  or  elected  by  the 
trustees  or  commissioners,  shall  be  suffi- 
cient proof  of  his  or  their  being  a  trusted 
or  trustees,"  &c. 

At  a  meeting  held  the  14th  of  August 
1821,  duly  convened  under  the  act,  it  was 
ordered,  that  certain  persons  therein  named 
be  elected  trustees,  for  putting  into  execu* 
tion  the  powers  of  the  several  acts  of  par- 
liament relating  to  this  road,  in  the  room  ! 
of  several  persons  thereinafler  named,  who  ■ 
were  de^d,  or  who  refused  to  act. 

Among  the  names  of  those  who  were  - 
thus  ordered  to  be  elected,  was  Mr.  R.  ; 
Haywood. 

At  the  trial,  before  Littledale,  J.,  at  tlie  ■ 
last  Spring  Assizes,  for  the  county  of  Sta&  i 
ford,  it  appeared,  that  the  mortgage  to  tto  - 
lessor  of  the  plaintiflf^  was  executed  by  fivn  ~ 
trustees,  one  of  whom  was  Mr.  R.  Hi^» 
wood,  and  that  no  appointment  under  the  ' 
hands  and  seals  of  the  existing  trustees 
had  ever  been  made  ;  but  that  Mr.  Hsy- 
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wood  had  acted  as  a  trustee  from  the  time 
that  the  order  for  his  election  liad  been 
made;  that  order  was  put  in  evidence;  but 
the  learned  Judge,  thinking  that  there  was 
no  legal  appointment  of  Haywood,  and 
that,  consequently,  the  security  was  not 
executed  by  five  trustees,  as  required  by 
the  act,  nonsuited  the  plaintiff. 

A  rule  had  been  obtained  in  a  former 
term,  calling  on  the  defendants  to  shew 
eanse  why  that  nonsuit  should  not  be  set 
aside,  and  a  new  trial  had — against  wliich, 
Talfourd,  (with  whom  was  Jervi%)  now 
shewed  cause.     He  contended,  that  there 
was  no  legal  appointment  of  Haywood  as 
tnistee;  and  if  that  be  so,  the  tnistecs  being 
10  for  the  benefit  of  the  public,  are  not 
estopped,  by  reason  of  their  having  liecn 
parties  to  the  security  to  the  lessor  of  the 
plaintiff,  from  insisting  on  the  illegality  of 
tbeir  deed  on  that  account — Fairtitle  d. 
Mutton  and  others  v.  Gilbert  and  others  ( 1 ). 
The  134th  section  of  the  General  Turn- 
pike Act  has  reference  to  two  diflerent 
classes  of  trustees,  those  who  are  appoint- 
ed by  the  act  of  parliament,  and  those 
who  may  be  elected  by  the  surviving  trns- 
teen;  if  named  in  the  act  of  parliament, 
then,  evidence  of  his  having  acted,  and  the 
prodnction  of  the  act,  is  to  be  sutlicient 
proof  of  his  being  a  trustee;  if,  on  the  other 
hand,  he  was  appointed  by  the  trustees, 
then  the  order  or  copy  of  the  order  by 
which  he  was  appointed  or  elected,  is  suiTi- 
cient  evidence.     What  was  given  in  evi- 
dence in  the  present  case,  was  no  order  for 
the  election  of  Haywood,  as,  in  order  to 
Bake  it  such  within  the  provisions  of  tlie 
several  acts,  it  ought  to  have  been  under 
ml. 

[Pattesok,  J. — In  Prilchard  v.  Walker, 
where  the  trustee  had  acted  as  such,  evi- 
dence was  not  allowed  to  be  given,  to  shew 
that  he  had  not  taken  the  oatli  prescribed 
to  be  taken  by  the  trustees  of  roads,  pre- 
Tioas  to  their  acting.] 

The  SolicUor  General  SLnd  7?.  F.  Richardx, 
contra. — The  object  of  the  IJlth  section  of 
tbe  General  Turnpike  Act  was,  that  in 
whatever  way  a  trustee  should  be  appoint- 
ed, it  should  be  sufficient  for  the  party  who 
the  trustee,  to  give  evidence  of  his 

(1)  2  Term  Rep.  169. 
New  Series,  II.— K.B. 


having  acted,  together  with  tlic  order  for 
his  appointment.  Was  not  the  writing  which 
was  produced  in  the  present  case,  the 
order  for  the  appointment  or  election  of 
Haywood  ?  But  it  does  not  lie  in  the 
mouthsof  the  defendants,  who  represent  the 
trustees,  to  make  any  objection  to  the  irre- 
gularity of  the  appointment  of  one  of  tlic 
trustees  who  executed  the  mortsaf;e  to  the 
lessor  of  the  plaintiff,  for  they  are  estopped 
by  the  deed  itself,  which  treats  those 
who  executed  it,  as  trusters.  The  case  of 
Fairtitle  d.  Mijtton  v.  Gilbert  only  goes  to 
this,  that  trustees  cannot  by  their  acts 
annul  an  act  of  parliament ;  but,  although 
trustees  may  say,  that  the  act  which  they 
had  done  as  trustees,  was  not  authorized 
by  act  of  parliament,  they  are  estopped 
from  saying  that  they  who  acted  as  trus- 
tees were  not  appointed. 

[Taunton,  J. — One  point  which  seems  to 
have  been  determined  in  the  case  of  Fair" 
title  V.  Gilbert,  is,  that  where  a  party  is  in- 
trusted with  a  public  duty,  there  can  be  no 
estoppel.] 

Haywood  had  acted  as  trustee  for  nine 
years;  and  was  not  the  evidence  whioli  was 
given,  sufficient  for  the  jury  to  infer  an 
order  under  seal  ?  'J1ic  order  produced 
was  not  inconsistent  with  an  order  under 
seal ;  and  is  it  to  be  presumed  that  a  per- 
son had  been  acting  il legally  for  nine 
years  i 

Dekmav,  C.J. — I  am  of  opinion,  that 
the  ride  for  setting  aside  the  nonsuit  shnuld 
be  absolute.  I  am  happy  that  the  Court 
can  come  to  that  conclusion  on  legal 
grounds.  On  the  construction  of  the  13-lth 
section  of  the  (leneral  Turnpike  Act,  it 
appears  to  me,  thnt  suflicient  evidence  was 
given  of  the  appointment  of  Haywood  as 
trustee.  By  that,  the  order,  or  a  copy  of 
the  order  for  his  appointment,  is  sufficient 
proof  of  his  being  a  trustee,  "in  case  he  or 
they  was  or  were  appointed  by  the  trus- 
tees.'* These  words  should,  I  think,  have 
a  more  liberal  construction  than  is  contend- 
ed for  on  the  part  of  the  defendants. 

LiTTLEDALF,  J. — 1  am  inclined  to  think, 
that  a  trustee  of  a  road,  being  a  public 
officer,  would  not  be  estopped  from  dis- 
puting his  own  deed.  It  is,  however,  un- 
necessary to  decide  this,  as  the  ld4-th  sec- 
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tion  of  the  3  Geo.  4.  c.  12G,  puts  a  short 
end  to  the  case.  It  has  a  retrospective  ef- 
fect, and  applies  to  all  appointments.  It  has 
been  argued,  that  this  clause  extends  only 
to  cases  where  an  actual  appointment  has 
been  made ;  but  if  it  were  to  be  held  not  to 
extend  to  a  case  where  no  appointment 
was  made,  there  would  be  no  occasion  for 
the  clause  at  all. 

Taunton,  J. — I  am  of  the  same  opinion, 
that  this  rule  should  be  absolute,  simply 
upon  the  construction  of  the  ld4th  section 
of  3  Geo.  4.  c.  126.  This  appears  to  me 
to  have  been  introduced,  in  order  to  do 
away  with  the  necessity  of  proving  matters 
in  detail,  otherwise  the  clause  would  be 
nugatory ;  because,  after  those  proofs,  the 
adverse  party  might  say,  "  You  must  go  on 
to  shew  a  legal  appointment."  The  words 
**  in  case  he  or  they  were  appointed  or 
elected  by  the  trustees,"  I  apprehend,  do 
not  mean  "  in  case  appointed  legally  and 
formally,"  but  apply  to  a  case  where  there 
is  an  appointment  (ie/ac<o.  Haywood's  hav- 
ing acted  was  primd  facie  evidence  of  his 
being  a  trustee,  and  that  will  satisfy  these 
words ;  so  that  there  was  sufficient  proof 
of  his  having  been  appointed  de  facto,  to 
let  in  the  operation  of  the  clause,  and  the 
proof  of  the  order  was  sufficient. 

Patteson,  J. — I  am  of  the  same  opinion. 
If  the  local  act  had  said,  that  the  order  for 
appointment  of  a  trustee  must  be  under 
the  hands  and  seals  of  the  trustees,  there 
would  have  been  some  ground  for  the  ar- 
gument that  the  order  must  be  such  as  is 
warranted  by  the  act. 

Rule  absolute* 


'•  { 


1833.      <  dean  and  another  t7.  james. 

Tender — Evidence. 

Proof  of  a  tender  of  20/.  9«.  6rf.,  held  to 
support  a  plea  offender  of  201, 

This  was  an  action  of  assumpsit,  and  the 
defendant  pleaded,  among  other  pleas  a 
tender  of  20/.  At  the  trial  of  the  cause, 
before  Denman,  C.  J.,  at  the  sittings  after 
last  Michaelmas  term,  proof  was  given  of 


a  tender  of  the  sum  of  20/.  9s,  6J.,  and  a 
verdict  was  found  for  the  defendant. 

A  rule  had  been  obtained,  calling  on  the 
defendant  to  shew  cause  why  that  verdict 
should  not  be  set  aside,  and  a  new  trial 
had  ;  when  Watk'ms  v.  Robh{\)  was  cited. 

Wightman  and  Thesiger  were  to  hare 
shewn  cause ;  but  the  Court  called  on  the 
plaintiff's  counsel  to  support  their  rule. 

Law,  C.  S.  and  Manning,  in  support  of 
the  rule,  contended,  that  the  proof  of  a 
tender  of  a  larger  sum,  of  20/.  9s.  6(/.,  did 
not  support  the  plea  of  a  tender  of  20/. 
The  tender  which  is  proved,  must  be  of 
the  speci6c  sum  pleaded.  In  a  case  where 
a  tender  is  pleaded,  and  the  replication  al- 
leges a  demand  of  the  sum  tendered,  proof 
of  a  demand  of  a  larger  sum  will  not  sup- 
port that  replication.  That  issue  can  only 
be  supported  by  proof  of  a  demand  of  the 
precise  sum  tendered — Spyhey  v.  Hide  (2), 
Rivers  v.  Griffiths  (3)  ;  and  if  the  defendiant 
was  not  bound  to  prove  that  the  exact 
sum  which  was  pleaded  was  tendered,  it 
might  lead  to  great  inconvenience.  Suppose 
a  tender  had  been  pleaded  of  20/.  9; •  6d,f 
and  the  replication  had  averred  a  sub- 
sequent demand  of  the  sum  so  pleaded,  and 
it  had  been  proved  that  only  20/.  was  due» 
and  that  that  sum  only  was  demanded; 
the  issue  must  be  found  for  the  defendant ; 
and  yet,  according  to  the  decision  of  the 
cases  before  cited,  the  plaintiff  was  bound 
to  reply  a  demand  of  the  sum  pleaded  to 
have  been  tendered. 

[Denman,  C.  J. — Are  you  aware  of  the 
case  of  Cadman  v.  Luhhock^^),  in  which  it 
was  decided,  that  the  circumstance  of 
change  being  required,  did  not  invalidate 
a  tender,  unless  the  party  objected  to  receiv* 
ing  it  on  that  ground.] 

In  that  case,  in  fact,  there  was  a  tender 
of  the  specific  sum  pleaded  to  have  been 
tendered,  although  the  mode  of  making  it 
was  circuitous  ;  and  in  Wade*s  case  (5),  and 
Douglas  V.  Patrick  (6),  the  sum  offered  to 
be  paid  was  the  sura  appearing  upon  the 
record. 


(1)  2£8p.  711. 

(2)  iCampb.  181. 

(5)  5Bam.  &  Aid.  630. 

(4)  5  D.  &  R.  289  ;  s.  c.  S  Law  Joarn.  K.B.  41. 

(5)  5  Rep.  115,  a. 

(6)  3  Term  Rep.  683. 
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DixKAK,  C.  J. — I  am  of  opinion,  that 
tk  proof  of  tender  in  this  case  was  suffi* 
deot. 

LiTTLBDALi,  J.,  coHcurred. 

Tavktom,  J. —  The  Court  would  not 
bfe  granted  this  rule,  except  from  a  mis- 
apprehension of  the  case  in  Espinasse, 

Pattisov,  J.— I  was  struck,  I  confess,  by 
tiw  difficulty  put  by  Mr.  Law,  but  I  think 
thit  difficulty  might  be  obviated  by  a  spc* 
dai  replication. 

Rule  refused. 


1833 
itn 


*       >        COLEBROOKB  V.  LATTON. 

Amuit^ — Ecclesiastical  Benefice, 


To  make  a  warrant  of  attorney  void  with- 
in the  statute  of  Eliz,,  it  must  appear  upon 
the  face  ofitj  that  it  was  given  with  the  in- 
ieni  to  charge  an  ecclesiastical  benefice. 

An  amuuiy  weu  granted  hy  deed,  charge- 
akie  on  an  ecclesiastical  benefice ;  a  bondand 
warrant  of  attorney  were  given  as  collateral 
seewriiies.  The  bond  recited,  **  that  the  an- 
nuity was  charged  on  a  vicarage ;  and  the 
iefeazanee  on  the  warrant  of  attorney  (which 
was  in  the  common  form)  referred  to  the 
bend: — ileld^  that  the  warrant  of  attorney 
was  not  void  by  the  stat,  13  Eliz,  c.  20 ;  as 
the  rtftrence  to  the  bond  was  merely  by  way 
rf  identity  M 

A  role  had  been  obtained,  calling  on  Sir 
Jsmes  Edward  Cdebrooke,  hart.,  Charles 
Tennyson,  esq.,  and  Augustus  Frederick 
Wctherall,  trustees  of  the  estate  and  pro- 
per^ of  the  United  Empire  and  Continen- 
tal Life  Association,  in  London,  to  shew 
caos^  why  a  warrant  of  attorney  and  judg- 
Bcnt  entered  up  thereon,  and  sequestration 
iMed  on  such  judgment,  should  not  be  set 
aside. 

The  warrant  of  attorney  was  given  by  die 
Reverend  Thomas  Layton,  vicar  of  the 
vicarage  and  parish  church  of  Chigwell, 
anthorizing  the  persons  therein  mentioned 
to  receive  a  declaration  in  an  action  of  debt, 
opon  or  by  virtue  of  a  certain  bond  or  ob- 
ligation, under  his  hand  and  seal,  bearing 
even  date  with  the  warrant,  for  the  sum  of 


4,000/.,  for  money  borrowed,  at  the  suit  of 
the  above-named  persons,  and  to  confess 
the  action,  &c. 

To  this  warrant  of  attorney  was  annexed 
the  following  memorandum : — 

"  Be  it  known,  that  the  above-written 
warrant  of  attorney  is  given,  and  the  judg- 
ment to  be  entered  up  of  record  in  pursu- 
ance thereof,  is  to  be  entered  up,  for  the 
further  and  better  security  to  the  therein 
named.  Sir  J.  E.  Colebrooke,  &c.  their  exe- 
cutors, administrators,  and  assigns,  of  one 
annuity  or  yearly  sum  of  237/.  St.,  for  and 
during  the  natural  life  of  the  Rev.  Thomas 
Layton,  and,  as  is  in  and  by  the  condition 
of  the  bond  or  obligation  referred  to  by  the 
said  warrant  of  attorney  more  particularly 
expressed  in  that  behalf;  and  it  was  agreed, 
that  so  often  as  the  said  annuity,  or  any 
part  thereof,  should  be  in  arrear  and  un- 
paid for  the  space  of  twenty>one  days,  it 
should  be  lawful  for  Sir  J.  E.  Colebrooke, 
&c.  to  sue  out  such  execution  by  writ  of 
fi.  fa.  de  bonis  ecclesiasticis,  or  de  bonis  prO' 
priis,  or  both,  or  any  other  writ  or  writs,  or 
to  take  and  adopt  such  other  proceeding 
as  they  should  think  fit,"  &c. 

The  bond  referred  to  by  the  warrant  of 
attorney  recited,  "  that  the  said  Thomas 
Layton  had  granted  to  Sir  J.  E.  Colebrooke, 
&c.  an  annuity  of  237/.  2s.,  to  be  yearly 
issuing  out,  and  payable  by,  from,  and  outof^ 
and  charged  and  chargeable  upon  all  that 
the  said  vicarage  and  parish  church  of 
Chigwell,  and  all  and  singular  the  glebe 
lands,  messuages  or  tenements,  tithes,  tenths, 
oblations,  obventions,  profits  and  emolu- 
ments, rights,  members,  and  appurtenances, 
to  the  same  belonging,  or  in  anywise  apper- 
taining." 

Sir  /•  Scarlett  and  F.  Pollock  now 
shewed  cause,  and  contended,  that  there 
was  nothing  on  the  face  of  this  warrant  of 
attorney,  which  made  it  contrary  to  the 
provisions  of  the  statute  13  Elix.  c.  20; 
there  is  nothing  to  shew,  that  it  is  to  be 
a  permanent  charge  upon  the  benefice ;  and 
it  is  impossible  to  distinguish  tlie  present 
case  from  Gibson  v.  Hooper {\).  The  same 
course  of  decision  was  pursued  in  a  case 
before  the  House  of  Lords,  in  1830,  a  case 

(1)  tB.&Ad.754;s.c.9Lsw  Joum.K.B.eP. 
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IVijnne  v.  Robinson  and  others  (2),  where 
vas  held,  that  a  collateral  security  was 
od,  though  it  might  operate  as  a  charge 
>on  a  benefice ;  and  the  result  of  all  the 
^cisions  upon  this  point  is,  that  if  a  clergy- 
)an  charges  his  benefice  with  the  payment 
>r  an  annuity,  and  gives  a  warrant  of  attor- 
ney to  enter  up  judgment,  as  a  collateral 
security,   without  expressly   charging  his 
benefice,  the  warrant  of  attorney  is  good ; 
and  it  is  no  way  different  from  any  other 
case  of  a  clergyman  giving  a  warrant  of  at-* 
torney  as  a  security  for  a  debt,  which  he 
before  contracted.  The  present  case  is  dis- 
tinguishable (rom Flight  v.  Salter {3);  there, 
upon  the  warrant  of  attorney  itself,  it  was 
expressed  to  be  to  the  end  and  intent  that 
a  sequestration  might  be  obtained,  or  pro- 
cured, and  continued. 

FolUtt,  (with  whom  was  Tlusiger,)  in 
support  of  the  rule,  said,  that  he  did  not 
intend  to  dispute  the  decision  ia  the  case  of 
Gibbons  v.  Hooper,  If,  by  the  warrant  of 
attorney,  it  be  made  to  appear,  that  the  in- 
tention is  to  charge  an  ecclesiastical  bene- 
fice, the  warrant  of  attorney  will  be  bad ; 
but  if  it  be  in  the  common  form,  the  Courts 
will  not  interfere.  In  the  case  now  before  the 
Court,  the  deed  and  the  defeazance  arc  so 
connected  together,  that  they  must  be  con- 
sidered as  but  one  instrument.  The  origi- 
nal grant  is  of  an  annuity,  out  of  and  charge- 
able upon  an  ecclesiastical  benefice,  and  it  is 
recited  in  the  bond,  that  it  was  so  charged. 
The  bond  is  referred  to  in  the  defeazance  of 
the  warrant  of  attorney,  and  must  be  taken 
to  be  part  of  the  deed  itself;  and  it  is  then 
evident,  that  the  warrant  of  attorney  was 
given  for  the  purpose  of  sequestering  the 
benefice,  upon  which,  by  the  bond,  it  ap- 
peared, an  annuity  was  charged.  The 
present  case  is,  therefore,  precisely  like  that 
of  Flight  v.  Salter, 

[Patteson,  J. — There  is  another  later 
case  in  this  court.] 

The  case  of  Moore  v.  Ramsden  (4).  In 
that,  no  reference  was  made,  in  the  warrant 
of  attorney,  to  the  instrument  which  made 
the  annuity  chargeable  upon  the  benefice ; 
but  in  this  case,  the  deed  which  states  the 


'  ^»5ah.N.S.  47. 


*  c.  9  Law  Journ.  K.B.  67. 


annuity  to  be  a  permanent  charge  opi 
vicarage,  is  recited  in  the  bond,  ar 
defeazance  upon  the  warrant  of  atl 
refers  to  that  bond ;  unless,  therefon 
holden  that,  the  intention  to  charge  the 
fice  must  appear  in  express  terms  up< 
back  of  the  warrant  of  attorney,  this  i 
within  the  decision  of  Flight  v.  SaUa 
Gibbons  v.  Hooper,  no  reference  was 
by  the  warrant  of  attorney  to  the 
which  granted  the  annuity.  The  defea 
also  gives  a  power  to  sue  out  a  ^.  ^ 
bonis  ecclesiasticis, 

LiTTLEDALE,  J. — I  am  of  opiuion 
this  rule  should  be  discharged.  In  i 
V.  Salter,  it  appeared,  upon  the  face  i 
warrant  of  attorney,  that  it  was  given 
the  intent,  that  a  sequestration  should 
It  is  in  the  common  form  to  give  pen 
sue  out  a^./a.  de  bonis  eccUsiastids, 

Taumton,  J. — On  the  authority  of 
bons  V.  Hooper,  1  am  clearly  of  op 
that  this  rule  should  be  discharged :  to  I 
a  case  within  the  statute  of  Elizabeth, 
must  be  an  absolute  charge  upon  abeo 
and  upon  that  ground,  that  there  w 
express  charge  upon  a  benefice,  w 
case  of  Flight  v.  Salter  determined, 
what  is  the  present  case?  The  defea? 
the  warrant  of  attorney  refers  to 
which  recites  the  grant  of  the  ann 
if  that  deed  had  been  incorporate!/ 
warrant  of  attorney  had  been  exj 
be  for  the  same  purposes  for  whic 
was  given,  then  it  would  have  b 
the  case  of  Flight  v.  Salter;  bi 
is  merely  referred  to,  here,  for 
identity.     The  defeazance  ther 
say,  that  if  the  annuity  is  not 
be  lawful  to  sue  out  a  writ  of/ 
ecclesiasticis ;  that  does  nothin* 
parties  power  to  sue  out  the 
of  execution,  when  the  annui' 

Patteson,  J. — I  am  als 
opinion. 

Ri 

[See  Moinjs  v.  Leaket  8 
Faircloth  v.  Gurnet/,   11 
01.] 
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THOMPSON  r.  BLACKHURST 
AND  OTHERS. 


toHom — Proceu  of  County  Court — 
mee — Evidence. 

I  mctUm  of  treipau,  the  defendant 
tmder  a  judgment  of  the  Court, 
procewum  est) :— //e((/,  that  he 
d  to  prove  an  appearance  hy  the 
M  the  court  below.  The  judgment 
rtf  not  of  record,  is  not  conclusive 
pearance  having  been  entered. 

was  an  action  of  trespass  to  the 

s  goods  and  chattels,  with  an  aS' 

to  which  the  defendant  pleaded 

ral  issue ;  and  also  that  a  plaint  was 

I  the  County  Court  of  Lancashire, 

ier  processum  est,   and  judgment 

and  a  justification  under  the  pro- 

that  court — Replication,   de  tn- 

e  trial,  before  Patteson,  J.,  at  the 
iies  for  the  county  of  Lancaster, 
cedings  in  the  County  Court  were 
and  it  appeared,  that  by  the  prac- 
he  County  Court  upon  the  warrant 
iff  being  served  on  the  party,  if  he 
i  officer  who  served  it  2s.  4d,,  he 
lidered  to  give  him  an  authority  to 
I  appearance ;  and  some  evidence 
«,  as  to  the  service  of  such  a  war- 
one  Ellis. 

learned  Judge  lef\  it  to  the  jury 
whether  or  not  the  warrant  on 
'eies  had,  or  had  not,  been  served 
laintifif;  and  the  2s.  4d.  paid ;  and  if 
cted  them  to  find  a  verdict  for  the 

The  jury  negatived  both  of  those 
nd  a  verdict  was  accordingly  found 
ilaintiflT,  with  leave  for  the  defen- 
move  to  set  aside  the  verdict  and 
xmsuit. 
6  had  been  obtained,  calling  on  the 

to  shew  cause  why  the  verdict 
lot  Jbe  set  aside,  and  a  nonsuit  en« 
(^inst  which — 

Uock  and  Wightman  shewed  cause, 
ended,  that  admitting  the  practice 
led  to  exist  in  the  court  below  to 
,  it  was  rightly  left  to  the  jury  to 
ither  that  practice  had  been  com- 
ith  in  the  present  instance.     It  is 


essential,  that  the  party  should  have  ap- 
peared ;  and  if  the  judgment  was  founded  on 
the  appearance  by  Ellis,  it  should  have  ap- 
peared clearly  that  Ellis  had  authority. 

^rcA6oM,  contra,  contended,  that  it  should 
not  have  been  left  to  the  jury,  whether  the 
2s.  4<i.  had  been  paid.  The  defendants 
were  not  bound  to  prove  every  step  in  the 
cause.  The  judgment  may  be  pleaded  in 
the  form  of  taliier  processum  est,  and  it  is 
not  necessary  to  prove  the  r^ularity  of  the 
proceedings. 

[Taunton,  J. — Have  you  any  authority 
to  shew,  not  only  that  the  pleading  may  be 
contracted,  but  that  the  quantity  of  the 
proof  may  be  so  likewise?  Is  it  not  neces- 
sary that  an  appearance  should  have  been 
entered  ?  Does  the  taliier  processum  est 
render  it  unnecessary  to  prove  that  an  ap- 
pearance was  entered  ?] 

It  was  stated,  that  the  2s.  4<i.  was  not 
paid  ;  that  would  have  been  a  ground  for 
setting  aside  the  judgment  for  irregularity ; 
and  it  was  proved  that  a  motion  was  made 
to  the  Court,  to  set  aside  the  proceedings 
for  irregularity,  which  failed. 

[Patteson,  J. — With  regard  to  entering 
an  appearance  by  Ellis,  I  have  looked  into 
precedents,  and  I  can  find  no  appearance  in 
the  County  Court,  except  inproprufperfonif. 
Ought  not  there  to  have  been  proof  that 
Ellis  had  authority?  Ellis  is  not  stated 
to  be  the  plaintiflTs  attorney.] 

The  Court  will  take  it  to  be  an  appear- 
ance by  Ellis,  as  his  attorney,  although  not 
stated  so. 

Denman,  C.J. — I  have  little  doubt  upon 
this  subject.  The  defendants  could  only 
justify  under  process,  upon  a  judgment 
legally  given ;  and  it  is  necessary  to  prove 
an  appearance  on  the  part  of  the  defendants 
below.  It  is  not  necessary  to  say,  whether 
the  custom  which  has  existed  is  good  or 
not,  as  the  jury  have  found  that  in  this  in- 
stance, that  practice  has  not  been  complied 
with. 

LiTTLBDALB,  J. — I  am  of  opiuion  that 
the  rule  should  be  discharged.  It  is  said, 
that  we  cannot  go  into  the  question  of  irre- 
gularity, because  the  Court  below  have  de- 
termined, that  it  was  not  irregular ;  that  ia 
not  so,  for  a  judgment  must  be  founded  on 
a  proceeding  which  will  support  it. 
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Tauntok,  J. — I  am  of  the  same  opi- 
nion. There  were  two  matters  found  by  the 
jury  ; — first,  that  the  process  was  not  serv- 
ed ;  the  other,  that  the  2f.  4J.  was  not  paid, 
which  was  the  foundation  for  the  supposed 
custom.  They  find  a  point  from  which 
arises  a  violent  presumption,  at  least,  of 
fraud :  Ellis,  who  might  have  been  called, 
was  not.  'J'he  application  to  the  Court 
below  to  set  the  proceedings  aside  for  irre- 
gularity, might  have  failed,  from  the  evi- 
dence which  was  then  brought  before  the 
Court  not  having  been  sufficient.      It  is 


said,  that  the  judgment  must  be  tak 
conclusive.  The  distinction  has 
been  between  a  judgment  of  a  c 
record,  and  that  of  a  court  not  of  r 
Walker  Y.  Whitter(l). 

Patteson,  J. — I  am  of  opinion,  1 
rule  should  be  discharged.  I  cons 
judgment  by  no  means  conclusive 
pearance  having  been  entered. 

Rule  discha 
(1)  Dougl.  1. 


END  OF  HILARY  TERM,  1833. 


ASES  ARGUED  AND  DETERMINED 


IN  THE 


eoutt  of  Htngf^  ^mi^. 


EASTER  TERM,  3  WILL.  IV- 


S.     ">  BIRD,    CLERK,  V.    RELPH,    EXE- 
16.  3        CUTOR,  AMD  EXECUTRIX. 

fpidations. 

r-cropping  land  and  bad  husbandry  is 
ground  of  action  for  dilapidations 
ttke  executors  of  a  deceased  incumbent, 
*n —  Whether  they  are  liable  for  di- 
ions,  by  reason  of  the  deceased  incum- 
t  having  kept  fences  round  a  new  tn- 
m  repair, 

was  an  action  by  the  present  incum- 
t  living,  against  the  executrix  of  a 
d  incumbent,  for  dilapidations, 
first  count  was  for  non- repair  of  the 
e  house,  &c.  and  the  fences  of  the 
and  glebe  lands,  as  to  which  there 
Igment  by  default, 
lecond  count  applied  to  the  non- 
of  the  vicarage  house,  and  certain 
fmg  and  being  in  the  county  of  Cum- 
I. 

third  count,  after  alleging  that  by 
V  and  custom  of  England  hitherto 
nd  approved  of,  all  and  singular  the 
lor  the  time  being  ought  not  to 
^  me,  or  cultivate  the  lands  of  and 
ifg  to  their  respective  vicarages, 
nie  than  in  a  £^>oa  and  husbandlike 


manner,  and  according  to  the  custom  of  the 
country,  alleged  that  the  deceased  cultivated 
the  lands  belonging  to  the  vicarage  in  an 
unhusbandlike  manner,  and  contrary  to  the 
custom  of  the  country,  by  over-cropping. 

The  fourth  count  was  for  not  cultivating 
certain  lands  within  the  county,  belonging  to 
the  vicarage,  in  a  husbandlike  manner. 

At  the  trial,  before  Gurney,  B.,  at  the 
last  Spring  Assizes  for  the  county  of  Cum- 
berland, a  verdict  was  found  for  the  plain- 
tiff*, and  the  jury  assessed  the  damages  to 
the  buildings  at  78/.  4f .,  and  for  the  damages 
to  the  glebe,  &c.  and  the  fences,  100/.,  with 
leave  for  the  plaintiff  to  move  to  increase 
the  damages  to  such  amount  as  should  be 
found  by  an  arbitrator,  in  case  the  Court 
should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover  for  the  over-cropping. 

Coltman  accordingly  now  moved,  and 
contended,  that  if  damages  are  done,  and 
waste  committed  to  trees  by  the  incumbent, 
it  would  be  dilapidations — Liford's  ctue{\)\ 
but  the  remedy  is  not  confined  to  such 
matter  as  strictly  amounts  to  waste,  for  in 
Gibson's  Codex,  772,  if  hedges,  fences,  and 
ditches  are  not  kept  in  order  by  the  clergy- 
man, his  executor  will  be  liable  for  dilapi- 
dations. 

(1)  11  R(>p.  49. 


COURT  OF  KING'S  BENCH : 


,NMAN,  C.  J. — It  appears  to  me  that 

.8  a  new  species  of  action,  to  attempt  to 

ge  the  executor  of  a  deceased  incum« 

.  for  dilapidations  by  reason  of  the 

is  liaving  been  over-cropped. 

LiTTLEDALB,  J. — It  appears  to  me  that 

.'  cannot  extend  this  action,  so  as  to  charge 

e  executors  of  a  deceased  incumbent,  on 

:count  of  the  lands  not  having  been  used 

nd  cultivated  in  a  husbandlike  manner. 

Parke,  J. — All  those  actions  which  have 
been  brought  against  a  party,  for  not  culti- 
vating land  in  a  husbandlike  manner,  have 
been  founded  upon  a  contract  between  the 
parties.  In  consideration  of  the  relation- 
ship of  landlord  and  tenant,  the  tenant 
undertakes  to  use  the  farm  in  a  husband- 
like manner.  No  such  contract  can  be  im- 
plied on  the  part  of  the  incumbent  of  a 
living. 

Patteson,  J. — We  cannot  extend  this 
action  to  a  case  like  the  present ;  the  action 
itself  is  an  anomaly  altogether. 

Rule  refused. 


Blackhume  also  made  a  cross  motion  in 
this  case,  in  pursuance  of  leave  reserved  to 
him  by  the  learned  Judge  at  the  trial,  to 
diminish  the  damages,  on  the  ground  that 
some  of  them  related  to  the  non-repair  of 
fences  put  round  new  inclosures,  which  the 
vicar  held  in  right  of  his  vicarage  under  an 
inclosure  act ;  he  contended  that  the  clergy- 
man was  not  bound  to  keep  the  fences,  put 
by  tlie  commissioners  round  those  inclo- 
sures, in  the  same  state  of  repair  as  they 
were  in  at  first.  Had  the  clergyman  an 
option  to  take  the  fences  or  not  as  he 
pleased,  it  would  be  another  thing ;  but 
they  are  forced  upon  him,  and  he  has  not 
the  power,  as  he  has  with  regard  to  the 
house  and  glebe  of  ascertaining  beforehand 
what  he  is  about  to  take. 

The  Court  thought  this  was  matter  fit  to 
be  turned  into  a  special  case. 


1833.     > 

^  Ifi     f     MARTIN  t.  XNOWLES. 

Statute  of  Limitations — AcknowUdgmcnt, 

'*  I  do  hereby  charge  my  reversionary  in^ 
*  -^  the  same  shall  fall  into  posscs- 


sion^  and  be  rendered  av€d 
with  the  payment  oflOSL  \ 
not  to  be  such  an  acknowled^ 
an  implied  promise  to  pay. 

Assumpsit.  Plea — Stai 
tions.  At  the  trial,  before  1 
C.  B.,  at  the  last  Assizes  fc 
Kent,  in  order  to  take  the 
statute,  the  plaintiff  put  in  < 
lowing  document : — 

"  I  do  hereby  charge  r 
interest  when  the  same  sh 
session,  and  be  rendered  i 
use,  with  the  payment  of  t 
8#.  9c?.  to  Mr.  W.  Martin, 
interest." 

No  evidence  was  given  ] 
sionary  interest  having  coi 
session  of  the  defendant. 

A  verdict  was  found  for 
36/.  \&s.  9(/.,  with  leave 
plaintiff  to  move  this  Cour 
amount  to  108/.  8«.  9(/.,  if 
of  opinion  that  this  was  su 
to  take  the  case  out  of  the 

Hutchinson  now  moved 
contended   that  this  was  i 
the  case  out  of  the  statute 

Parke,  J. — It  may  b 
ment  of  a  debt,  but  is  it 
ledgment  as  implies  a  p 

LiTTLEDALE,  J. Th 

acknowledgment,  so  af 
promise  to  pay. 


1833.     ■) 
Apr.  17.  3 

Principal  and  A 

It  was  agreed  h 
should  take  A's 
week,  and  B.  rcai 
teredo  which  he  d 
the  defendant  :— 
tain  an  action  o 
dant  on  an  imj 
ment  was  fit  fo 

Case. — De' 

fendant,  who 
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^gned  with  the  daiatiff  to  sell  him  oint- 

■iHit  fit  lo  he  applied  as  a  hlister  to  horsei, 

^Qd  ihac  it  was  nis  duty  to  sell  such  oint- 

»i<itu  was  fit  for  that  purpose ; — that  the 

defendant  sold  ointment  totally  unfit  for 

*- hat  purpose,  hy  means  whereof  the  plain- 

tilThaTii^  applied  some  portion  to  the  legs 

of  his  mare,  they  were  much  injured,  and 

•Vie  became  useless.     There  were  several 

otbcr  counts,  stating  a  similar  contract ;  and 

tfae  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Littledale,  J.,  at  the 
last  Assises  for  the  county  of  Somerset,  it 
mppeared,  that  the  plaintiff's  father  agreed 
to  take  the  plaintiff's  mare  to  grace  on  his 
fkrm,  for  which  the  plaintiff  was  to  pay  5s, 
per  week.     The  plaintiff's  father  was  like- 
wise to  get  some  blistering  ointment,  and 
apply  to  the  mare's  legs,  which  he  accord- 
ingly didi  at  the  defendant's  shop  in  Bath, 
aid  this  action  was  brought  by  the  plaintiff 
to  reeover  compensation  from  the  defendant 
far  tlie  injury  done  to  his  mare,  by  the  ap*- 
plication  of  the  ointment,  which  the  defen- 
dant sold  to  the  plaintiff's  father. 

A  Terdiet  was  found  for  the  plaintiff, 
daonges  StL  9*. 

BrnpoMg  Sefj,t  now  moved  for  a  rule  to 
ehew  cause  why  the  verdict  should  not  be 
■et  aside,  and  a  new  trial  had.  He  con- 
taided,  that  the  contract  which  was  proved 
^  the  trialy  was  not  properly  set  out  in  the 
dcdaration :  he  admitted,  that  the  defen- 
dant was  liable  to  an  action,  at  the  suit  of 
^hc  plaintiff;  but  the  contract  should  have 
l^cca  stated  differently.  It  would  ap|)ear, 
^hat,  in  this  case,  the  plaintiff's  father  pro- 
mised his  son  that  the  mare  should  be  pro- 
perly blistered. 

Parke,  J. — He  was  to  be  paid  5s.  per 

^cek  for  the  keep  of  the  horse.  He  bought 

^  ointment  for  his  son,  and  was  not  to  pay 

^  it  out  of  his  own  pocket — he  was  to 

■tave  her   blistered,  and  charge  what  he 

^bought  right.     I  am  of  opinion,  therefore, 

Aatno  rule  should  be  granted.  Every  con- 

^iset  may  be  described  according  to  its  legal 

Act     If  the  father  was  employed  by  the 

Ma  to  get  the  blistering  ointment,  it  may 

V  treated  as  an  agreement  on  the  part  of 

As  dmggist  with  the  son  to  supply  such  as 

^  fit  for  the  purpose. 

Vattrsov,  J. — I  am  of  the  same  opinion. 

^  action,  although  brought  in   tort,  is 

Kfw  Series,  1I.~K.D. 


founded  upon  a  contract.  The  father  acted 
as  agent  to  his  son,  and  whether  the  da- 
mage arose  from  the  nature  of  the  treat- 
ment by  the  father,  or  from  the  ointment, 
was  left  to  the  jury. 
Littledale,  J.  agreed. 

Rule  refused. 


1833.     > 
■il  18.  S 


WILLIAMS  V.  CAWARDINE. 


April 

Assumpsit — Handbill — Rewa  rd. 

A  party  is  entitled  to  recorer  on  a  hand^ 
hill  promisinff  a  reward  to  the  party  rrho 
shall  gire  such  information  as  may  lead  to 
the  conriction  of  an  offender,  although  such 
information  may  be  given  hy  him  not  in  am^ 
sequence  of  the  handhilL 

This  was  an  action  of  assumpsit  upon 
a  handbill,  which  stated,  that  "  whoever 
would  give  such  information  as  might  lead 
to  a  discovery  of  the  murder  \of  Walter 
Cawardine,  should,  on  conviction,  receive 
a  reward  of  20/."  8re. 

At  the  trial,  before  Parke,  J.,  at  the 
last  Assises  for  the  county  of  Hereford,  it 
appeared,  that  tlie  plaintiff  was  the  party 
who  first  gave  information  which  after- 
wards led  to  the  conviction  of  the  murderer ; 
but  that  it  was  not  given  with  any  view  to 
the  reward,  nor  with  any  intention  to  avail 
herself  of  it,  but  proceeded  from  entirely 
other  motives.  A  verdict  was  found  for 
the  plaintiff  for  20/. 

Curwood  now  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  had  ;  he  contended, 
that  the  finding  of  the  jury,  that  she  did 
not  give  the  information  with  a  view  to  ob- 
taining the  reward  mentioned  in  the  hand- 
bill, negatived  the  contract  stated  in  the 
declaration,  and  that  the  learned  Judge 
ought  to  have  nonsuited  the  plaintiff. 

Littledale,  J. — It  is  a  general  promise 
held  out  to  the  population  of  the  country, 
that  whoever  should  give  information  which 
should  lead  to  the  conviction  of  the  mur- 
derer, should  receive  a  reward.  That  gives 
a  right  of  action,  and  the  Court  cannot 
enter  into  the  motives  of  the  party  giving 
that  information.   Et  sic  per  totam  Curiam, 

Rule  refused. 


o 
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1833.       )      DOE  d,  STANSBURY  V.  ARK- 
il  IJ).  i 


April 


WRIGHT. 


Laitd  Tax  Assessment  —  Evidence  — * 
Seisin, 

Where  it  appeared  that  the  land  tax  as^ 
sessments  were  irregularly  kept ;  that  when 
the  estate  remained  in  the  same  family  the 
assessments  were  usually  continued  in  the 
name  of  the  ancestor,  and  it  was  not  changed 
until  the  estate  was  sold  or  went  to  another 
family : — Iltldf  that  the  land  tax  assess^ 
menls  were  not  evidence  of  seisin  of  the  party 
assessed. 

This  was  an  action  of  ejectment,  brought 
to  recover  a  certain  coppice  or  wood,  and 
was  tried,  before  Park,  J.,  at  the  last  As- 
sizes for  the  county  of  Hereford,  when, 
under  the  direction  of  the  learned  Judge, 
the  plaintiff  was  nonsuited,  with  leave  how- 
ever reserved  to  enter  a  verdict  for  the  plain- 
tiff, subject  to  a  special  case.  One  of  two  im- 
portant questions  which  arose  in  this  case, 
it  will  be  necessary  alone  to  mention,  as, 
the  decision  of  the  Court  being  against 
the  plaintiff  on  that,  the  other  never  came 
before  the  Court. 

The  lessor  of  the  plaintiff  claimed  as 
tenant  in  tail,  from  his  great  grandfather, 
Samuel  Stansbury. 

In  order  to  prove  the  seisin  of  those 
under  whom  he  claimed,  the  assessments 
to  the  land  tax  were  produced,  by  which 
it  appeared,  that,  down  to  the  death  of  the 
tenant  in  tail,  under  whom  the  plaintiff 
claimed,  the  estate  in  question  was  assess- 
ed in  the  name  of  Stansbury ;  and  it  was 
also  proved,  that  there  was  no  other  family 
of  the  name  of  Stansbury,  but  the  family 
of  the  plaintiff.  The  clerk  of  the  peace 
who  produced  the  assessments  stated,  that 
when  the  estate  remained  in  the  family,  it 
was  usual  to  continue  the  assessment  in  the 
name  of  the  common  ancestor,  and  that  it 
was  not  changed  until  it  was  sold  to,  or 
went  to,  another  family — that  he  had  known 
the  son  continued  in  his  father's  name  or 
grandfather's  thirty  years. 

Talfourdf  Serj,,  in  pursuance  of  the  leave 
reserved  to  him,  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be 
entered  for  the  plaintiff,  subject  to  a  case 
upon  the  other  point. 


The  land  tax  assessments  are  public  pro* 
perty,  to  which  all  parties  may  have  access, 
and  of  which  they  may  have  copies — 
The  King  v.  King  and  others  {I);  and  in 
Doe  d.  6'f?i///j  V.  Cartwright  (2),  entries  in 
the  land  tax  collector's  books,  stating  A. 
B.  to  be  rated  for  a  particular  house,  and 
his  payment  of  the  sum  rated,  were  held 
to  be  admissible  evidence,  to  shew  that 
A.  6.  was  in  the  occupation  of  the  pre- 
mises at  the  time  mentioned.  A  power  is 
given  to  the  collectors  by  the  38  Geo.  3. 
c.  5,  s.  41,  to  cut  the  wood  on  the  land,  on 
non-payment  of  the  sum  assessed;  and  the 
presumption  of  law  is,  that  they  have  done 
their  duty  for  so  long  a  series  of  years,  and 
that  the  payment  has  been  regularly  made 
by  the  party  assessed. 

[Parke,  J.  —  The  presumption  would 
certainly  be,  that  the  sum  assessed  had 
been  paid  by  some  one.] 

Coventry  on  Conveyances^  '  Evidence,' 
p.  275,  was  also  cited,  in  which  it  was  said, 
that  ''an  extract  from  the  land  tax  or  poor- 
rate  assessments,  is  the  usual  evidence  of 
seisin  resorted  to,  and  allowed  by  convey- 
ancers, as  it  is  thereby  clearly  shewn  who 
are  the  landlords,  and  who  are  the  ten- 
ants;" and  he  continues,  *'  It  is  clear  from 
uniform  practice,  that,  as  between  vendor 
and  purchasers,  it  is  good  evidence  of 
seisin,  lite  land  tax  assessment  is  evi- 
dence upon  the  same  footing  upon  which 
Doomsday  Book  and  a  parliamentry  sur- 
vey are  admissible." 

Cut.  ado.  vuU, 

On  this  day,  April  2C,  the  judgment  of 
the  Court  was  delivered  by — 

Denman,  C.  J. — In  this  case,  evidence 
was  given  of  the  assessment  of  the  Land 
Tax  Commissioners,  in  order  to  prove 
seisin  of  the  ancestor  of  the  lessor  of  the 
plaintiff.  The  question  is,  whether  such 
evidence  is  admissible  at  all,  and  if  so^ 
whether  it  amounts  to  proof  of  seisin*  It 
appeared,  that  the  land  tax  assessments^ 
when  the  estate  remained  in  the  possession 
of  the  same  family,  were  usually  continued 
in  the  name  of  the  ancestor,  ana  that  it 
not  changed  until  it  was  sold  or  went 
another  family.  Under  these  circu 


(1)  2  Tenn  Rep.  234. 
<2)  Ry.  &  Moo.  6S. 
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wt  ire  of  opinion,  that   the  assessment 
«oiU  not  have  gone  to  prove  seisin. 

Rule  refused. 


18.  i 


WIUCOT  V.  BLKIKOTOK. 


iprO 
AUormy— Negligence — Mislaying  Deeds, 

An  aitomey  who  has  the  deeds  of  his  client 
iMtnsled  to  hit  eare,  is  hound  to  know  where 
they  are;  and  if^  mpon  being  employed  by  his 
eUat  to  raise  a  loan,  he  deposits  those  deeds 
as  an  additional  security,  without  informing 
his  eUent  of  his  intention  to  do  so,  and  the 
attorney  afterwards  forgets  what  he  has  done 
with  them,  such  deeds  must  be  considered  as 
'^midaidby  him" 

This  was  an  action  for  a  breach  of  cove- 
aaat,  contained  in  an  agreement  of  the  4tb 
of  April  1832,  between  the  defendant  and 
the  plsintiff,  reciting,  that  the  defendant 
had  deposited  in  the  hands  of  the  plaintiff 
(hii  attorney)  certain  deeds,  which  deeds 
were  mislaid ;  and,  it  being  doubtful  whe- 
ther the  plaintiff  had  mislaid  the  said  deeds, 
be  hid  agreed  to  pay  the  defendant  the 
•am  of  100^,  in  full  satisfaction  for  any 
hw  or  damage  the  defendant  might  sus- 
tib  bj  reason  of  the  deeds  being  mislaid, 
the  defendant  agreeing  to  return  the  said 
nmof  100/.  with  interest  for  the  same  from 
the  date  of  the  agreement,  in  case  it  should 
he  proved  thereafter,  that  the  deeds  were 
■otnislaid  by  the  plaintiff  or  by  any  person 
nqiloyed  by  him.  Covenant  by  the  defen- 
^t,  in  consideration  of  100/.,  which  was 
teeived  in  full  satisfaction,  &c.,  to  return 
tk  lOOi.  with  interest  accordingly.  Plea 
"Shat  the  deeds  so  deposited  were  mislaid 
h  the  plaintiff.  Replication,  taking  issue 
^weon« 

At  the  trial,  before  Denman,  C.  J.,  at 

the  last  Assiies  for  the  county  of  Warwick, 

^  appeared  that  the  deeds  were  deposited 

^  the  plaintiff,  as  the  solicitor  for  the  de- 

fcndant,  together  with  the  defendant's  bond, 

^  a  further  security  for  the  sum  of  200/., 

Vinowcd  of  Mr.  Goode  for  the  defendant. 

His  Lordship  led  it  to  the  jury  to  say, 

^Jhether  the  defendant  was  informed,  at  the 

^  the  money  was  borrowed,  that  the 

^ceda  were  to  be  handed  over  to   Mr. 


Goode ;  and  directed  them,  if  they  should 
be  of  opinion  that  that  was  so,  to  6nd  a 
verdict  for  the  plaintiff.  On  the  other 
hand,  supposing  them  to  have  been  so  de- 
posited, without  £Ikington*8  knowing  any 
thing  about  it,  or  to  have  been  given  by 
mistake,  then  to  find  a  verdict  for  the  de- 
fendant, as  the  plaintiff,  being  at  the  time 
attorney  for  both  parties,  ought  to  have 
known  where  the  deeds  were.  The  jury 
found  that  the  defendant  did  not  know,  and 
found  a  verdict  accordingly. 

Adams,  Serj,,  now  moved  for  a  rule  to 
shew  cause  why  that  verdict  ahould  not  be 
set  aside,  and  a  new  trial  had,  and  contend- 
ed, these  deeds  could  not  be  considered  as 
having  been  mislaid  by  the  plaintiff;  "  mis- 
laid" means,  put  in  a  place  where  they  ought 
not  to  be ;  and  here,  it  might  have  been 
necessary  that  they  should  have  been  de- 
posited as  an  additional  security,  to  enable 
the  plaintiff  to  raise  the  loan  which  ha 
was  authorized  by  the  defendant  to  do ; 
neither  was  there  sufficient  evidence  for 
the  jury  to  find  that  the  defendant  did  not 
know  that  they  were  so  deposited. 

[Denman,  C.  J. — It  did  not  appear  that 
the  plaintiff  ever  told  the  defendant  that 
he  meant  to  deposit  the  deeds  as  an  addi- 
tional security.] 

Cur,  ado,  vuU, 

April  S6. — On  this  day  the  judgment  of 
the  Court  was  delivered  by — 

Denman,  C.  J. — The  question  in  this 
case  was,  whether  the  plaintiff  had  mis- 
laid certain  deeds  and  papers  of  the  de- 
fendant. The  plaintiff,  whose  client  the 
defendant  was,  was  employed  to  raise 
money  for  the  defendant,  by  way  of  loan, 
and,  with  a  view  to  obtaining  the  sum 
required,  deposited  the  deeds  together 
with  the  defendant's  bond,  as  an  addi- 
tional security,  in  the  hands  of  the  per- 
son lending  the  money  ;  and  it  appeared 
that  the  defendant  did  not  know  in  whose 
hands  the  deeds  were.  Under  this  state  of 
facts,  the  Court  are  of  opinion,  that  they 
were  mislaid  by  the  plaintiff.  He  ought 
to  have  been  able  to  inform  his  client 
where  they  were,  so  that  he  could  have 
followed  them,  and  have  immediate  access 
to  them,  if  required. 

Rule  refused. 
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1833.    ■>  J 

A      il  17    i  HAWTHORN  V.  MEB. 

Evidence — Copy  of  Court  Roll, 

The  copy  of  the  court  roll  of  a  manor,  duly 
examined  and  stamped^  is  sufficient  evidence 
of  surrender. 

This  was  action  of  ejectment  for  the 
recovery  of  certain  copyhold  premises,  of 
which  the  lessor  of  the  plaintiff  was  mort- 
gagee. In  proof  of  the  plaintiff's  title, 
an  examined  copy  of  an  entry  on  the  court 
rolls  of  the  manor  of  Kettering  of  the  con- 
ditional surrender,  dated  the  2nd  of  July 
1 824,  was  put  in,  signed  by  the  steward  of 
the  manor,  and  duly  stamped. 

At  the  trial,  before  Bosanquet,  J.,  at 
the  last  Lent  Assizes  for  the  county  of 
Northampton,  a  verdict  was  found  for  the 
plaintiff,  with  leave  given  to  the  defendant 
to  move  to  enter  a  nonsuit,  on  the  ground 
of  objection,  that  the  original  surrender 
ought  to  be  produced. 

Miller  accordingly  now  moved,  and  con- 
tended, that  the  original  entry  must  be 
produced,  and  cited  nations  on  Copyholds^ 
by  Coventry i  p.  42. 

Patteson,  J. — Is  there  any  authority 
for  saying,  that  in  ejectment  the  original 
roll  must  be  produced  ?  In  BulL  N,P.,  it 
is  laid  down,  that  in  all  cases  an  examined 
copy  is  sufficient  evidence. 

With  which  Littlbdale,  J.  and  Parke, 
J.  concurring — 

Rule  refused. 


1833      c  BOLTON,     administrator,     0. 
An  '1  1*8   >      DUGDALE,  executrix,  de  son 

^  '  V        tort^  OF  ABRAM  DUGDALE. 

Instrument — Whether  Promissory  Note  or 
Agreement, 

An  instrument  in  the  following  terms  : — 
**  Received  and  borrowed  of  Timothy  Bolton, 
labourer  in  Blackburn,  in  the  county  of  Lan^ 
caster,  the  sum  of  30/.,  which  J  do  hereby 
promise  to  pay  with  interest  at  the  rate  of 
5L  per  cent.  I  also  promise  to  pay  the  dc' 
mands  of  the  sick  club  iU  Haworth,  in  the 
county  of  York,  in  part  of  interest,  and 
the  remaining  stock  and  interest  to  be  paid, 
oh  demand,  to  the  said  Timothy  Bolton,  his 


executors,  administrators  and  assigns,"  was 
held  to  be  an  agreement,  and  not  a  promis" 
sory  note. 

Assumpsit — on  the  money  counts. 

Pleas — General  issue.  Statute  of  Limi- 
tations, plene  administravit. 

The  action  was  to  recover  a  sum  of  money, 
which  had  been  lent  by  the  plaintiff's  in- 
testate to  Abram  Dugdale,  and — 

At  the  trial,  before  Alderson,  J.,  at  the 
last  Lent  Assizes  for  the  county  of  York, 
in  order  to  prove  the  lending  of  the  money, 
the  following  document  was  put  in  : — 

"Received  and  borrowed  of  Timothy 
Bolton,  labourer,  in  Blackbume,  in  the 
county  of  Lancaster,  the  sum  of  30/.,  which 
I  do  hereby  promise  to  pay,  together  with 
the  interest,  at  the  rate  of  51,  per  cent.  I 
also  promise  to  pay  the  demands  of  the 
sick  club  at  Haworth,  in  the  county  of 
York,  in  part  of  interest,  and  the  remain- 
ing stock  and  interest  to  be  paid,  on  de- 
mand, to  the  said  Timothy  Bolton,  hia 
executors,  administrators  and  assigns." 

This  instrument  was  not  stamped  at  the 
time  at  which  it  was  made,  but  before  the 
trial,  had  been  stamped  with  an  agreement 
stamp  of  1/. 

The  demands  of  the  said  club,  alluded  to 
in  the  above  instrument,  were  paid  by  the 
defendant,  as  late  as  March  1 830.  A  ver- 
dict was  found  for  the  plaintiff,  for  43/.  10s», 
with  leave  to  the  defendant's  counsel  to 
move  to  enter  a  nonsuit. 

Knowles  now  accordingly  moved,  and  con- 
tended, that  this  instrument  was  a  promit- 
sory  note,  and  not  an  agreement ;  and  that 
the  stamp  which  was  put  upon  it  after  the 
making,  was  of  no  avail. 

Sedper  Curiam. — ^Tliis  was  an  agreement, 
not  a  promissory  note.  It  was  uncertain 
what  the  demands  of  the  sick  club  might 
amount  to ;  and  it  could  not,  therefore,  be 
a  promissory  note ;  it  amounts  to  an  agree* 
ment  on  the  part  of  Dugdale,  to  pay  the 
demands  of  the  sick  club  at  Haworth,  to 
the  amount  of  30/.  with  interest  up  to  the 
time  of  payment  of  that  sum,  and  that  if  th» 
demands  should  not  amount  to  so  meeii^ 
then  to  pay  the  surplus  over  to  the  l(»dctw 

Rule  refuMtd* 

[See  Chitty  on  Bills,  7th  ed.  43,  45.] 
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18. 


} 


BIKE  V.  ADDELEY. 


of  Exchange — Presentment, 

rre  a  &i7/  of  exchange  was  accepted 
e  aia  particular  piace^  and  upcn  tak' 
for  paifmeni  to  ikai  placet  the  house 
hmI  shii  up : — It  was  heidf  that  the 
ntf  **ikai  the  IhU  was  duly  shewn 
esenied  to  the  acceptor  for  payment  ^^ 
MsMUBOried, 

I  was  an  action  by  the  indorsee  againit 
oner  of  a  bill  of  exchange,  accepted 
e  al  Badge  Row,  Walbrook.  The 
ilioD  averredv  that  when  the  same 
B  doe  and  payablct  the  bill  "  was 
!iewn  and  presented  to  the  acceptor*' 
fDient. 

ht  trials  before  Parke»  J.,  at  the  Sit- 

II  Westminstery  after  Hilary  term,  it 
oved  that  upon  the  bill  being  taken 
place  at  which  it  was  made  payable, 
use  was  found  shut  up  and  totally 
id.  The  learned  Judge  thought,  that 
taaent  at  the  house  where  it  was  made 
e,  was  sufficient  to  satisfy  the  aver- 
eotttained  in  the  declaration,  and  a 
t  was  found  for  the  plaintiff,  for 
liT— with  leaTe,  however,  reserved  to 
ifendant  to  move  to  set  the  verdict 
nd  enter  a  nonsuit. 

r  BOW  accordingly  moved  for  a  rule 
m  cause  why  the  verdict  for  the 
BTshould  not  be  set  aside,  and  a  non- 
tered ;  and  contended,  that  the  allega- 
aiained  in  the  declaration,  of  the  pre- 
■t  and  shewing  to  the  acceptor,  was 
oted  by  evidence  of  its  being  taken 
boose  at  which  it  was  made  payable, 
Mue  being  closed,  and  the  acceptor 
^  living  there.  In  the  case  of 
v*  Woodro^e{X)t  where  the  bill  was 
p^aUe  at  (juildford,  it  was  presented 
fflsentattwo  banking  houses  at  Guild- 
ikI  it  having  been  accepted  payable 
Of  at  Guildford,  it  might  be  supposed 
•bankers*  would  be  most  likely  places 
di  the  acceptor  would  provide  funds. 
^ «  a  distinction  in  the  present  case, 
tSDever  having  been  presented  in  such 
r  is  that  payment  could  be  refused  ; 
a  refusal  to  pay,  the  bill  is  imme- 


diately dishonoured — Burbridge  v»  Man' 
ners  (2). 

Parkb,  J. — ^The  bill  in  the  present  case 
was  dishonoured  as  soon  as  the  holder  went 
to  the  house  at  which  it  was  made  payable, 
and  found  it  shut  up ; — and  witli  this  agreed 

Demman,  C.  J.  and  Littlbdale,  J. 

Rule  reused. 


1833.     7 
Lpril  19.  i 


TOMLINSOM  0.  BRITTIEBAMK. 


April 
Slander — Words  actumahle. 

Saying  of  an  attorney  *Uhal  hehas  robbed' 
another^  is  actionable.  The  meaning  tobeat* 
tached  to  the  word  **rob**  is,  primd  facie,  that 
which  the  law  attaches  to  it;  and  it  is  far 
the  verson  who  uses  it  to  lAew,  by  reference 
to  tne  subjeet'matter  of  conversation^  that  he 
did  not  use  it  in  that  sense. 

Declaration  stated,  that  the  plaintiff  was 
an  attorney  of  the  King's  Bench,  and,  aa 
such,  had  always  conducted  himself  with 
great  integrity,  honesty,  and  correctness; 
and  that  the  defendant,  intending  to  injure 
the  plaintiff,  and  to  cause  it  to  be  believed 
by  his  dienu,  &c.,  that  he  had  been  guilty  of 
theflt  and  dishonesty  in  the  way  of  his  bnsi« 
ness  and  profession  of  an  attorney,  &c.,  in 
a  certain  discourse  which  the  defendant  had 
with  the  plaintiff,  of  and  concerning  him,  the 
said  plaintiff,  .as  such  attorney,  spoke  and 
published  to  and  of  and  concerning  the  said 
plaintiff,  as  such  attorney,  the  false,  scan- 
dalous, malicious,  and  defamatory  words 
following,  "  I  tell  all  these  people  here,  he 
(meaning  the  plaintiff)  has  robbed  J.  White ;" 
"  you  (meaning  the  plaintiff)  have  robbed  J* 
White ;  I  suppose  that  set  thee  up ;"  there- 
by meaning  and  wishing  it  to  be  understood^ 
that  the  plaintiff,  as  such  attorney,  had  been 
guilty  of  robbing  the  said  J.  White,  and 
that  he  had  conducted  himself  in  the  way 
of  his  business  in  a  fraudulent  and  dis- 
honourable manner. 

At  the  trial,  before  Parke,  J.,  at  the  last 
Assizes  for  the  county  of  Stafford,  a  verdict 
was  found  for  the  plaintiff — damages,  200/. 


(I)t8lsdc.ai9. 


(S)  3  Csmpb.  193. 
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R,  V.  Richards  now  moved  in  arrest  of 
judgment,  and  contended  that  the  words, 
''he  had  robbed  J.  White,"  were  not  ac- 
tionable. Tlie  word  "rob''  was  of  an 
equivocal  import,  and  in  order  to  make 
it  actionable,  it  must  be  shewn  by  the  co/- 
loqiuum,  that  it  it  had  reference  to  some- 
thing which  would  be  within  the  statute  7 
&  8  Geo.  4.  c.  29,  which  would  subject  the 
party  of  whom  it  was  spoken  to  corjioral 
punishment — Com.  Dig.  'Action  on  the 
case  for  defamation,'  (F.  2).  If  a  man  say 
he  poisoned  A,  without  an  averment  that 
he  is  dead,  those  words  are  not  actionable. 
It  is  incumbent  on  the  party  who  complains 
of  it,  as  a  libel,  to  shew  in  what  sense  it  was 
used.  In  Holt  v.  ScholeJUld  ( 1 )  it  was  held, 
that  saying  of  the  plaintiflF,  "  that  he  had 
forsworn  himself,  and  that  the  defendant  had 
then  evidence  to  prove  it,"  was  not  action- 
able, without  shewing  that  the  words  were 
spoken  with  reference  to  some  judicial  pro- 
ceeding in  which  the  plaintiff  had  been 
sworn. 

[Parke,  J. — In  that  case  the  plaintiff  did 
not  shew  that  what  was  said  related  to  any 
proceedings,  in  which  perjury  could  have 
been  committed ;  a  man  may  be  forsworn, 
without  being  subject  to  the  penalties  of 
perjury.] 

So  here,  the  words  are  alleged  to  have 
been  spoken,  without  shewing  that  they 
had  reference  to  anything  in  which  robbery 
could  be  committed. 

Denmak,  C.  J. — ^The  law  knows  but  one 
meaning  to  the  word  robbery ;  and  unless 
it  be  shewn  by  reference  to  something 
else,  that  the  word  was  not  used  in  the  or- 
dinary legal  sense  and  meaning,  it  is  action- 
able. 

Parke,  J.— The  defendant  might,  if  it 
were  possible,  shew  by  the  context  that  the 
word  was  used  by  him  in  a  sense  not  ac- 
cording to  the  ordinary  sense  and  meaning. 

Littledale,  J. — I  have  no  doubt  as  to 
the  word  being  sufficient  upon  which  to 
maintain  an  action. 

Rule  refused. 

(1)  6  Term  Rep.  691. 


18dd        rSTEEJI  0.  MILLS   AKD   WAIG1IT« 
'     EXECUTOR  AND  EXECUTRIX  Or 


April  22.  ;^ 


JAMES  W RIGHT,  DECEASED. 


Executor — Plene  Administravit — Assets 
— Evidence — Inventory, 

The  inventory  of  the  goods  and  chattels  of 
the  deceased,  made  out  by  the  executor^  for 
the  purpose  of  taking  out  probate  of  the  let- 
tator,  is  not  conclusive  evidence  of  assets  m 
tlie  hands  of  the  executor,  to  the  amount  spe^ 
cified  in  that  inventory.  Where,  therefore,  ttto 
executors  had  jointly  handed  in  an  mventory 
to  the  ordinary,  but  it  was  proved  that  ome  of 
them  had  never  interfered  with  the  testator's 
effects,  and  personally  had  received  no  assets; 
upon  plene  administravit  he  was  held  to  be 
entitled  to  a  verdict. 

Debt  on  bond  given  by  the  testator  to 
the  plaintiff,  subject  to  the  conditions  stated 
in  the  declaration,  which  were  not  per- 
formed. 

Plea — Plene  administravit,  by  William 
Mills ;  replication,  that  William  Mills,  oil 
the  day  of  exhibiting  the  bill  of  the  plain* 
tiff,  had  assets ;  and  issue  thereon. 

l*he  defendant  Wright  suffered  judgment 
by  default. 

At  the  trial,  before  Gurney,  B.,  at  tht 
last  Spring  Assizes  for  the  county  of  Sa^ 
folk,  it  appeared,  that  both  the  defendanii 
were  present  when  probate  of  the  will  itai 
granted,  and  an  account  of  the  farmiaf 
stock  and  goods  of  the  testator  was  at  lb 
time  produced,  which  was  afterwards  dt 
livered  by  the  hands  of  Mrs.  Wright  aloM 
It  appeared  further,   that  the  defendai 
Mills  had  never  interfered  with  the  m 
nagement  of  the  farm  and  stock,  of  wllb 
Mrs.   Wright    continued    in    possessior 
but  that  the  business  was  carried  oo  ' 
the  widow  entirely,  and  he  had  person 
received  no  assets  whatever ;  neither  f 
the  account  signed.     The  learned  Jirf 
however,  in  his  direction  to  the  jury, ' 
them,   that   if  they    thought    Milb 
aware  of  the  account  which  was  handf 
by  the  widow  on  taking  out  proba' 
was  an  admission  of  assets  by  him,  t 
amount  of  the  value  of  the  goods  t1 
set  forth.     And  the  jury  found  a  t 
for  the  plaintiff,  and  assets  in  the 
dant's  hands  to  the  amount  of  ZQL 

Upon  the  case  of  Parsons  v.  / 
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amloi/ieri{l)  being  cited,  permission  was 
given  to  the  defendant  to  move  this  Court 
to  Kt  that  verdict  aside  and  enter  a  non- 
suit. 

Storks,  Serj,,  had,  in  Easter  term,  1833, 
accordingly  obtained  a  rule,  calling  on  the 
pUintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  en- 
tered, and  relied  upon  the  case  already 
cited. 

B'lggt  Andrews  and  Austin  now  shewed 
canie  against  that  rule,  and  contended,  that 
the  exhibition  of  the  inventory  or  account, 
which  wu  made  at  the  time  when  probate 
wu  granted,  was  an  admission  on  the  part 
of  Mills,  that  he  had  assets  in  his  hands  to 
the  amount  there  specified.   The  executor 
is  boand  by  statute  21  Hen.  8.  c.  5,  which 
was  passed  in  affirmance  of  the  ecclesias- 
tical law,  to  exhibit  an  inventory  to  the 
ordinary,  of  the  deceased's  personal  estate 
sodeffecu— 7V>//er,  *  Executors,' p.  248.  In 
Burn  MEcciesiattical Law,  *  Will — Adminis- 
tration,' p.  5,  it  is  said,  '*  Ifan executor,  with- 
oat  making  an  inventory,  ahall  intermeddle 
kinself  with  the  administration  of  the  goods 
of  the  deceased,  he  shall  be  bound  to  an- 
iver  every  one  of  the  creditors  his  whole 
debt ;  whereas,  otherwise,  the  executor  is 
prnumed  not  to  have  any  more   goods 
which  were  the  testator's,  than  are  dc- 
loibcd  in  the  inventory,  the  same  being 
Molly  made ;  and  for  this  is  cited  Stvin- 
Wsr,  p.  82S,  229.     In  the  case  of  Orr  v. 
'ms(2),  it  was  considered,  that  the  ex- 
Wtiog  an  inventory  was  firimd/acie  bind- 
ifas  an  admission  of  assets.     In  Parsons 
*'HMeock{5)f  the  evidence  of  assets  was 
i^ioventory  signed  by  the  executors,  and 
^ihatftliey  merely  signed  it  without  doing 
%  other  act ;  in  this  case.  Mills  went  with 
r^l  n>-executrix  before  the  ordinary,  and 
^ii  impoasible  to  suppose  that  he  was  not 
^  oognizant  of  the  contents  of  the  in- 
**otory  which  was  there  exhibited. 

[Parke,  J. — No  point  was  made  in  that 
^1  aa  to  the  liability  of  the  two  who 
^ttsally  signed  the  inventory.] 

(0  1  H.  &  M.  ssa 

[t)  t  Vei.  193. 

tt)  But  it  »  there  sbo  Mid.  •'  He  is  admitted 

*4  at  tow,  OB  pltntaJminiMtravit,  and  io  equity,  on 

**>Mai  of  UMU,  to  shew  tint  the  monej,  for  which 

<9  lohmii  iflveutory  oo  oath  he  has  charged  him- 

^•^a  Vy  accident, or  perhaps  failare  of  some  great 

not  GOBS  10  his  bnads." 


In  Churchiil  v.  Hop%on  (4),  it  was  held, 
that  an  acquittance  by  two  was  an  admis- 
sion of  assets  by  both,  although  only  one 
actually  received  the  money.  Sadler  v. 
IIobbs{5)t  which  was  recognised  in  Crosse 
V.  Smith  {ii\  is  also  an  authority  to  the 
same  effect ;  and  the  former  rested  on  a 
still  earlier  case  of  Gill  v.  the  Attornetj 
GcmraliJ), 

[I'akke,  J. — In  those  cases,  the  co-exe- 
cutor had  actually  received  the  money, 
but  suffered  it  to  remain  in  the  hands  of 
his  co-executor.] 

Here,  also,  as  Mills  must  have  known 
that  the  inventory  was  of  the  deceased's 
goodit,  it  must  be  considered  that  he 
actually  received  them.  In  proof  of  assets, 
the  plaintiff'  may  give  in  evidence  the  in- 
ventory of  the  personal  estate  of  the  de- 
ceaaed ;  but  a  copy  of  the  inventory  is  not 
admissible,  unless  it  he  signed  by  the  de- 
fendant—^y/i/  v.  Ajfliffls),  2  Stark,  on 
Evidence^  Giles  v.  Dywn  (9) ;  and  in  Foster 
V.  B la kelock (10),  the  amount  of  the  stamp 
upon  the  probate  was  held  to  be  presump- 
tive evidence  of  assets  to  the  amount 
covered  by  the  stamp. 

Storks,  Serj.f  and  Kelly ,  contra,  contend- 
ed, that  a  nonsuit  should  be  entered,  or  a 
verdict  for  the  defendant,  upon  the  plea  of 
plene  adviinistravit.  The  question  is,  whe- 
ther it  being  proved  that  Mills  was  present 
when  the  inventory  was  exhibited  by  Mr. 
Wright,  is  evidence  against  him  of  assets 
coming  to  his  hands.  If  it  is  primd/acie  evi- 
dence only , that  is  rebutted  by  evidence  of  his 
never  having  personally  received  any  goods 
whatever  of  the  testator  ;  and  he  is,  tliere- 
fore,  entitled  to  a  verdict ;  as  an  executor 
is  only  liable  to  the  extent  of  assets  actually 
in  his  hands — Harrison  v.  Beetles,  cited  S 
Term  Rep.  G88.  The  case  of  Crosse  v. 
Smith  assumes  that  the  money  was  actually 
received  by  the  executor. 

Denuan,  C.  J. — It  appears  to  me,  that 
the  inventory  was  no  evidence  of  assets; 
and  if  so,  the  executor  has  proved  that  he 

(4)  1  Salk.  318;  a.  c.  1  P.  Wms.  tA\. 

(5)  «  Bro.  C.C.  114. 

(6)  7  East.  tA6. 
<7)  Hardr.Sl4^ 

(8)  Bull.  N.P.  142. 

(9)  I  Stark.  N'.F.C.  3«. 

(10)  5  Barn.  &  Cress.  3i8  ^  a.  c.  4  Law  Joum. 
K.B.  170. 


108 


COUBT  OF  KING^  BENCH : 


luMadnmuftered  all  the  goods  of  the  testator 
at  the  time  of  his  death,  that  hare  eoine  to 
his  hands.  The  inTentories  meotiooed  io 
one  of  the  cases  which  hare  been  cited, 
were  eridentlj  of  goods  which  actuaUj 
came  to  the  hands  of,  and  were  reoeiTed  bv, 
the  executors* 

LiTTLEDALE,  J, — ^I  am  of  the  same  opi* 
nion.  Without  considering  whether  the 
inventory  exhibited  by  an  executor  may 
be  evidence  in  some  cases  to  prove  as- 
sets, it  appears  to  me,  that  in  the  pre- 
sent it  was  no  evidence  at  all.  It  does  not 
appear  that  any  of  the  goods  mentioned  in 
the  inventorr,  ever  came  to  the  hands  of 
Mills.  Witn  r^;ard  to  the  case  of  Pasier 
V.  Blakelcekf  the  question,  as  to  the  amount 
of  the  stamp  upon  the  probate  being  evi- 
dence of  assets,  does  not  appear  to  have  been 
brought  much  under  the  consideration  of 
the  Court;  and  I  can  hardly  accede  to  that 
judgment,  as  it  would  be  very  unreasonable 
to  hold  that  to  be  so,  when  it  is  considered, 
that  an  executor  is  bound  to  take  out  a 
stamp  for  the  amount  of  whatever  the  in- 
ventory contains ;  and  that,  in  making  that 
out,  he  must  include  all  debts  that  may  by 
possibility  be  recovered. 

Parke,  J. — I  am  of  the  same  opinion, 
that  the  rule  in  this  case  should  be  made  ab- 
solute. In  the  first  place,  the  inventory  was 
exhibited  equivocally :  it  is  doubtful  whe- 
ther it  was  so  exhibited  by  the  executrix 
only,  or  by  her  jointly  with  the  executor. 
If  it  were  by  both,  the  utmost  effect  of  it 
would  be,  that,  primd  facie,  the  goods  men- 
tioned in  it  came  jointly  into  the  possession 
of  both  ;  but,  supposing  that  to  be  so,  it  is 
distinctly  proved  in  the  present  case,  that 
Mills  never  did  take  possession  or  receive 
any  of  them.  In  the  case  of  Giles  v.  Dyson, 
the  inventory  that  was  exhibited,  was  evi- 
dently on  a  subsequent  proceeding,  on  a 
citation  in  the  ecclesiastical  court.  In  the  in- 
ventory made  for  the  purpose  of  taking  out 
probate,  all  debts  which  may  by  possibility 
be  recovered  by  the  executors,  arc  insert- 
ed, and  the  stamp  duty  is  upon  the  whole 
amount,  although  it  is  returned  propor- 
tionally to  the  sum  which  may  afterwards 
be  found  not  to  be  recoverable;  in  the  sub- 
sequent proceeding,  the  executor  only  in- 
serts what  he  has  actually  received.  In 
the  first  case,  it  is  only /)rtiNiJ!/acttf  evidence, 
ivhich  has  here  been  rebutted.     With  re- 


spect to  the  case  of  FoaUr  t.  Biatt 
did  not  undergo  much  dtiniiaift^ 
not  concur  with  that  decisioo  ;  ia 
is  considered,  that  the  probate  di 
the  whole  sum  which  msT  be  aaa 
the  executors  to  be  reeoTerable,  i 
to  me  to  be  going  very  far  to  sanr, 
evidence  of  assets,  to  the  aiiMWil 
by  the  stamp,  having  come  to  the 
the  executor. 

Rule  ahtolmUt  io  mtt 
for  the  defemdmsL 


24.  i 


H  EAGER  r.  SmTH. 


1855 
April  24 

Payment  of  money  into  court — Ai 
homfar. 

Payment  of  money  into  comrt  em  < 
counf  admits  the  contract  stated  in  tA 
If  it  be  paid  in  on  /Ac  general  com 
mits  a  liability  to  the  extent  of  the  i 
in,  and  to  that  extent  only. 

Where,  therefore,  in  an  action  J 
and  labour,  the  defendant  paid  an 
court  to  the  amount  oflOL,  and  tl 
dant,  if  liable  at  all,  was  only  so  c 
tract  entered  into  by  a  third  pet 
defendant,  by  that,  admitted,  that  n 
person  was  his  authorized  agent  to 
contract  to  the  amount  of  1 0/.  ;  6ifi 
competent  for  him  to  shew  that  the  t 
given  by  him  to  such  third  person 
extejid  beyond  that  sum. 

The  rule  which  requires  the  bill  e 
culars  to  be  annexed  to  the  record, 
make  them  part  of  the  record,  so 
payment  of  money  into  court  on  a  i 
work  and  labour,  would  be  an  adm 
something  being  done  on  the  accom 
tioned  in  the  particulars;  and  the  d 
may  notwithstanding  shew,  that  he 
only  to  the  amount  paid  in  upon  a 
account  of  tlie  same  description. 

Assumpsit  for  work  and  labour, 
money  counts.  Payment  of  moi 
court  to  the  amount  of  10/.  genen 

At  the  trial,  before  BoUand  B 
last  Spring  Assizes  for  the  county 
morgan,  it  appeared  that  the  l^Wn* 
was  a  ship-builder,  was  empRlyc 
person  of  the  name  of  Mills,  (th 
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•gent,)  to  do  some  repairs 
t  AngtuU  Firginiey  and  the 
1  to  do  the  repairs  necessary 
lea  at  the  sum  of  60  or  70/., 
der  or  over.  It  appeared, 
t  in  question  belonged  to 
er  &:  Dubois,  merchants  at 
om  the  defendant  shipped 

i  Baron  left  it  for  the  jury, 
was  any  authority  given  to 
efendant,  and  a  verdict  was 
lefendant. 

been  obtained  in  a  former 
on  the  defendant  to  shew 
t  verdict  should  not  be  set 
lew  trial  had ;  and  it  was 
t  the  payment  of  money  into 
admission  of  the  cause  of 

E.  y,  Williams  now  shewed 
contended,  that  the  payment 
court  was  not  an  admission 
faction  stated  in  this  decla- 
JQ  entitle  the  plaintiff  to  a 
it  it  amounts  to  is  an  admis- 
ing  due  on  a  cause  oi  action, 
ed  in  the  declaration ;  it  does 
follow,  that  it  admits  that 
ling  due  for  the  repairs  to 
■hip :  it  admits  the  sum  of 
3,  but  does  not  admit  upon 
It  is  no  admission  of  a  con- 
the  sum  paid  into  court — 
diet  (1) ;  and  it  does  not  re- 
[itiff  from  any  proof  wliich 
en  necessary  to  support  his 
d  there  been  no  such  pay- 

-It  admits  that  something  is 
use  of  action  stated  in  the 
id  if  there  is  no  other  trans- 
Q  the  parties  which  will 
laty  is  it  not  an  admission 
lome thing  due  on  that  ac- 

nit  the  proposition  to  that 
suppose  it  to  have  been 
account,  the  defendant  may 
up  to  a  certain  extent,  al- 
ot  bound  to  pay  it,  because 
ents  are  bound  to  that  ex- 
ory  had  quite  sufficient  evi- 


dence before  them  to  justify  them  in  coming 
to  the  conclusion,  that  the  defendant  inter- 
fered in  no  way,  except  as  the  friend  and 
correspondent  of  the  foreign  merchants ; 
and  it  was  for  them  to  consider,  whether, 
if  any  authority  was  given  to  Mills,  it  was 
given  to  bind  the  defendant  beyond  the 
sum  paid  into  court. 

J.  Evans  and  JVhitcomhe^  in  sup{>ort  of 
the  rule. — It  is  admitted  that  the  payment 
of  money  into  court  is  an  admission  of 
something  due  upon  the  cause  of  action 
stated  in  the  declaration.  But  by  the  late 
rule,  the  particulars  of  tlie  plaintifTs  demand 
are  required  to  be  annexed  to  the  record  ; 
and,  that  being  done,  the  payment  of  money 
into  court  is  an  admission  of  something 
being  due  on  the  account  stated  in  the 
parrticulars.  Tlmt  is  part  of  tlie  record, 
and  is  the  same  as  if  the  declaration  had 
stated  it  to  lie  for  work  and  labour,  and 
materials  to  the  ship  Augtute  Virglnie,  In 
Macarlhy  v.  Smith  (2),  it  was  held,  that 
where  the  bill  of  particulars  was  annexed 
to  the  record,  it  was  not  necessary  to  prove 
the  delivery  of  it  to  the  defendant. 

[LiTTLEDALE,  J. — The  moucy  may  have 
been  paid  into  court  before  the  particulars 
were  annexed ;  neither  does  it  require  that 
full  particulars  should  be  given  in  the  first 
instance.] 

The  plaintiff  would,  by  his  bill  of  par- 
ticulars, be  precluded  from  going  into 
evidence  as  to  any  repairs,  except  to  the 
ship  Auguste  Virginie,  and  the  obliga- 
tion is  reciprocal ;  so  that  the  defendant, 
by  paying  money  into  court  upon  such  a 
declaration,  with  the  particulars  annexed, 
admits  that  something  is  due  for  such  re- 
pairs. It  is  said,  that  the  jury  must  be 
taken  to  have  found  that  credit  was  given 
to  the  foreign  owner :  that  could  not  be, 
for  Mills  had  no  authority  to  bind  the 
foreign  owner ;  and  the  question  of  author- 
ity, or  not,  to  Mills,  should  not  have  been 
left,  in  the  manner  in  which  it  was,  to  the 
jury.  The  question  was,  whether  the  de- 
fendant was  liable ;  and  if  so,  whether 
liable  beyond  the  10/. 

Denman,  C.  J. — It  appears  to  me  that 
the  rule  ought  to  be  discharged ;  substan- 
tially, all  the  points  were  left  to  the  jury. 


t)  5  Bing.  SB. 
,IL-K.B. 


(f )  8  BiDg.  145 ;  s.  c.  10  Uw  Jouiii.  C  J".  7Z. 
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The  payment  of  money  into  court  recog- 
nizes Mills's  authority  up  to  a  certain  point, 
— that  is  not  inconsistent  with  the  jury 
finding  that  Mills  had  no  authority  beyond 
a  certain  amount. 

LiTTLEDALE,  J. — I  am  also  of  opinion 
that  this  rule  should  be  discharged.  There 
has  been  a  good  deal  of  discussion  as  to  the 
payment  of  money  into  court  generally. 
It  appears  to  me  that  that  may,  under 
some  circumstances,  be  evidence  of  the 
defendant's  liability  for  the  cause  of  action 
stated  in  the  declaration.  If  it  be  paid  for 
the  sake  of  buying  peace,  care  should  be 
taken  to  shew  that  the  defendant  meant  to 
make  the  payment  only  on  that  account. 
In  the  present  case  it  admits  a  liability  to 
the  amount  of  10/.  for  work  and  labour  ; 
that,  by  possibility,  might  be  on  quite  a 
different  account  than  for  the  repairs  of 
the  ship  in  question  ;  and  it  is  competent 
for  him  to  shew  that  he  is  not  liable  be- 
yond that  sum.  On  the  part  of  the  plain- 
tiff it  has  been  put,  that  tiie  bill  of  parti- 
culars being  annexed  to  the  record,  it  must 
be  taken  to  be  the  same  as  if  all  the  sub- 
ject matters  of  the  bill  of  particulars  were 
part  of  the  declaration.  I  by  no  means 
agree  with  that :  the  payment  of  money 
into  court  may  have  been  before  the  bill  of 
particulars  was  given.  There  is  another 
reason  why  they  should  not  be  connected 
together.  The  defendant  may  obtain  a 
summons  for  further  particulars.  The 
safer  way  is  to  go  upon  the  old  rule,  which 
existed  before  it  was  necessary  that  the 
bill  of  particulars  should  be  annexed. 

Parke,  J. — I  certainly  do  not  feel  quite 
satisfied  that  the  jury  have  given  their 
verdict  on  a  right  ground.  It  should  have 
been  left  to  the  jury  to  say  whether  Mills 
had  any  authority  to  bind  the  defendant, 
and  if  so,  to  what  extent.  The  evidence 
as  to  that  authority,  and  the  payment  of 
money  into  court,  are  perfectly  distinct. 
It  is  clear,  and  does  not  admit  of  a  doubt, 
that  if  money  is  paid  in  on  a  count  stating 
a  special  contract,  it  admits  the  contract 
as  stated ;  if  it  be  paid  in  on  the  general 
counts,  all  that  it  admits  is,  that  the  defen- 
dant is  liable  to  the  plaintiff  to  the  amount 
of  the  sum  paid  in ;  and  it  is  the  same  thing 
here,  as  if  no  money  had  been  paid  into 
court ;  but  the  defendant  had  paid  the 
plaintiff  10^  for  work,  labour,  and  mate- 


rials ;  and  it  had  appeared  that  he  ws 
liable  for  any  larger  sum.  It  might 
pen  that  there  was  only  one  contra< 
work  and  labour,  upon  which  he  wi 
ble  at  all.  If  paid  on  a  divisible  coo 
it  admits  a  liability  only  to  10/. ;  l: 
this  case  there  was  no  question,  exc< 
to  the  repairs  of  the  ship  Auguste  Vti 
The  defendant  cannot  say  he  did  n< 
thorize  Mills ;  but  he  may  say,  that  1 
not  authorize  work  to  be  done  beyoi 
amount  of  1 0/.  That  was  a  questic 
the  jury  ;  and  it  appears  to  me  tha 
may  have  proceeded  on  an  erroneoi 
pression,  and  have  taken  into  their  < 
deration,  whether  there  was  any  evi 
of  Mills  being  agent  of  the  defendai 
dependent  of  the  admission  by  paym 
money  into  court ;  if  they  proceeds 
that  ground,  their  judgment  was  error 

Rule  dischar 


Apr 


OGLE  V.  STORY. 


1833.       > 
il  29.  S 

Mortgage — Lien — Attorney  or  Age 

Where  tlie  attorney  or  agent  of  a 
mortgagee  has  deeds  deposited  in  his  i 
hy  such  mortgagee y  he  has  a  lien  to  \ 
those  deeds  against  a  subsequent  mortg 
until  what  is  due  from  the  prior  mort^ 
to  such  attorney  or  agent,  is  dischargee 
withstanding  that  such  second  mortgagt 
have  paid  all  that  is  due  for  principa 
interest  to  the  first  mortgagee. 

Action  for  money  had  and  received 
paid,  and  on  an  account  stated. 

At  the  trial,  before  the  late  Lord 
terden,  C.  J.,  at  the  Sittings   afler  T 
term,  in  the  last  year,  the  followin; 
peared  to  be  the  facts  of  the  case. — ] 
year  18!82,  Mr.  Fulwood  advanced 
Mr.  Nicholson  a  sum  of  :3^,000/.  upon 
gage  of  a  certain  copyhold  estate  ;  t 
terest  of  which  was  punctually  paid 
the  period  of  Mr.  Nicholson's  becon 
bankrupt  in  18Ji8.  In  1824,  Mr.  N.  li 
occasion  for  a  still  further  advance,  a] 
to  a  brother  of  the  plaintiff  for  a  si 
4,000/.  upon  security  of  the  same  i 
which   sum   was  accordingly   lent. 
plaintiff  afterwards,  by  some   famil 
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tf  became  entitled  to  this  inort- 
•tood  as  second  mortgagee  in 
of  his  brother.  On  Mr.  Nichol- 
g  into  difBciilties,  the  interest 
be  paid  either  to  the  plaintiff' or 
nlwood;  and  the  plaintiff  took 
«eding8  in  order  to  obtain  the 
to  him,  and  the  premises  were 
'  sale.  The  plaintiff  himself  be- 
parchaser  of  the  estate.  The 
who  acted  as  attorney  for  Mr. 
the  first  mortgagee,  refused  to 
the  title  deeds  until  he  was  paid 
costs  due  to  him  from  Mr.  Ful- 
e  amount  of  the  defendant's  costs 
eibre,  included  in  the  check  for 
m1  and  interest  due  to  Mr.  Ful- 
a  receipt  given  by  the  dcfen- 
.  it  was  to  recover  the  sum  so 
the  defendant's  costs  that  this 
.  brought.  A  verdict  was  found 
lintifF,  10/.,  with  leave  to  move 
nonsuit.  A  rule  had,  accord- 
former  term,  been  obtained,  call- 
plaintiff  to  shew  cause  why  the 
ould  not  be  set  aside,  and  a  non- 
?d  ;  against  which — 
^carUu  and  Piatt  now  shewed 
d  contended,  that  the  interest 
sed  in  the  deeds  to  Fnlwood 
ensurate  only  with  the  right  he 
1  right  would  appear  upon  the 
f;  by  that  it  appears,  that  the 
e  to  Fulwood  was  by  way  of 
and  as  mortgagee  he  would  be 
"econvey,  as  soon  as  he  was  paid 
of  his  principal  and  interest. 
!iat,  the  defendant  could  retain 
until  he  was  paid  the  costs  due 
would  be  enabling  the  mortga- 
ge to  his  attorney  a  lien  beyond 
ight.  The  defendant  must  be 
I  as  the  mere  agent  of  Fulwood  ; 
in  have  no  lien  upon  the  deed 
•  plaintiff,  for  a  debt  due  to  him 
'ood. 

,  J. — Fulwood  had  a  leiifal  inter- 
as  the  legal  owner  of  the  dcrd  ; 
I  it  to  Story,  his  attorney :  has 
itter  a  right  to  retain  the  deed 
las  been  satisfied  what  is  due  to 
Fulwood  ?] 

r  original  mortgagee  cannot  in- 
right.  'Ilie  liability  is  placed  on 
itself. 


F.  Pollock  (with  whom  was  Kelly^)  was 
stopped  by  the  Court. 

Denmak,  C.  J. — Whether  the  defendant 
is  to  be  considered  as  an  attorney,  or  not, 
makes  no  difference.  The  deed  is  placed, 
in  his  hands  to  secure  a  sum  of  money; 
and  he  has  a  lien  upon  it  to  the  amount  of 
that  sum. 

LiTTLEDALE,  J. — The  defendant  has  the 
deeds  deposited  in  his  hands  ;  and  the  se« 
cond  mortgagee  cannot  take  them  from 
him  without  paying  him  what  is  due. 

Parke,  J. — It  appears  to  me  that  Story 
had  a  lien  up  to  the  amount  of  his  bill, 
which  is  not  disputed  to  he  due  from  Ful- 
wood. The  plaintiff  will  have  overpaid 
Fulwood,  and  his  remedy  will  be  against 
Fulwood. 

Rule  ahsolu/e. 


1832.     > 
Nov.  16.  > 


fazakerley  o.  ford  and 

OTHERS. 


/f  i7/ — Shi/ting  use — Construction, 

In  1 775,  W,  O.  divUed  certain  estates  to 
2\  //.,  ajterwards  T.  H.  G.,  for  life,  nitk 
remainder,  subject  to  an  annuity  in  favour  of 
his  T.  II,  G.*s  widow,  (if  any,)  to  the  use  if 
the  first  and  other  sons  of  the  said  T,  //., 
afterwards  T,  H.  G,,  successively  in  titU 
wale.  Under  that  devise  T,  G,  became 
tenant  in  tail  in  possrsaon,  and  he  having 
suffered  a  recovery^  by  mariinge  srttlemenf, 
(to  which  S,  //.  F.,  afterwards  mentioned, 
was  a  party,)  in  1801;  settled  the  extntes  to 
the  use  of  himxelf  for  life,  with  remainder 
(suhjtct  to  a  certain  rent-charge  for  his 
widow  for  her  life,  and  a  term  of  years  for 
raising  portions  for  younger  children,)  to  the 
use  of  his  first  and  other  sons  successively  in 
tail  male  ; — that  settlement  contained  a  power 
for  the  trustees  therein  named,  to  sell  and 
exchange  the  estates  or  any  part  thereof,  and 
directed  the  money  to  arise  from  such  sales  to 
be  laid  out  in  lands,  to  be  settled  to  the  same 
uses.  In  pursuance  of  such  power ^  several 
sales  and  exchanges  were  effected  by  the 
trustees ;  and  with  some  parts  of  the  monies 
arising  from  such  sales,  estates  were  pur^ 
chased  by  them,  and  other  parts  of  the  monies 
remained  uninvested  in  lands,  but  placed  out 
at  interest  on  securities.      By  will,  in  1801, 
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by  llie  said  Marcella  Gillibrand, 
rs  male  of  the  body  of  kucIi  first 
}f  iaauiiig,  and  for  default  of  such 
:  use  of  the  fiecoiul,  third,  t'oui  th, 
,  and  all  and  every  other  iho  son 
f  the  body  of  the  said  Thomas 
by  the  said  Marcella  Gillihr:ind, 
f  in  tail  male;  with  remainder,  in 
sucb  issue,  to  the  use  of  the 
of  the  said  Thomas  GiUi brand 

lement  also  contained  a  power 
e  trustees  to  sell  and  exchange 
ereditaments  and  premises,  or 
;ereof ;  and  directed  the  monies 
out  in  the  purchase  of  lands, 
e  same,  together  with  those  re* 
Kchange,  should  be  settled  to  the 
seSi  and  the  monies  in  the  moan- 
ed on  security,  in  maimer  therein 

lance  of  that  power  of  sale  and 
etween  the  years  1 805  and  1 8 1  .*^, 
es  and  exchanges  were  effected 
itees,  and  out  of  some  parts  of 
\  produced  by  such  sales,  pur- 
other  lands  were  also  made  by 
other  parts  of  the  monies  pro- 
uch  sales  were  bv  them  invested 

w 

w  remain  as  money  out  at  in- 

lecurities. 

i  Thomas  Gillibrand  died  in  De- 

S8,  leaving  his  wife   surviving 

aa  issue  of  their  marriage  four 
lliam*  the  eldest  son ;  Flenry 
,  the  second  son,  (the  plaintiff) ; 
Thomas,  (one  of  the  dc fen- 
third  son  ;  and  Valentine,  the 
^and  five  daughters, 
fat  son  William  died  March  1810, 
nd  unmarried.  The  other  cliil- 
all  living.  Hawardcn  Thomas 
e  age  of  21  in  November  18J2. 
vill,  bearing  date  the  27th  June 
lonel  Fazakerley  devised  his 
Tustees,  in  trust,  for  the  second 
imai  Gillibrand,  of  Chorley,  the 
he  plaintiff,  in  tail  male ;  and  in 
aoch  issue,  for  the  third  and 
r  aubsequently  born  son  of  the 
as  Gillibrand  severally  and  suc- 
a  tail  male,  with  divers  remain- 
The  will  then  contained  a  pro- 
fery  person  entitled  to  the  free- 


hold of  the  said  estates  under  his  will, 
should  take  the  name  of  Fazakerley,  and 
quarter  the  arms  of  Fazakerley  used  by 
the  testator  with  their  family  arms,  unless 
the  person  or  persons  so  becoming  entitled 
should  be  coropelhd,  under  forfeiture  of  his 
or  their  estates,  to  use  and  bear  some  other 
name  and  arms.  The  will  then  contained  a 
further  proviso,  that  if  at  any  time  thereufter 
the  person  or  persons  for  the  time  being 
entitled  to  the  possL'S:iion,  or  to  the  rents, 
issues,  and  profits  of  the  messuages,  lands, 
tenenicMits,  rents,  and  other  hereditaments, 
thereinbefore  mentioned  to  be  thereby  de- 
vised under  the  trusts  of  that  his  will, 
should  be  under  the  age  of  twenty -one 
years,  and  unman  ied,  then,  and  in  every 
such  case,  and  so  often  as  the  same  should 
hajipen,  they,  the  said  trustees,  should 
receive  and  take  the  rents,  &c.,  and  apply 
a  competent  part  {hereof  towards  the  main- 
tenance of  the  persons  entitled,  &c. — the 
reniaindiT  to  be  an  accumulating  fund.  And 
the  will  then  contained  a  further  proviso,  in 
the  following  words,  viz.  '*  Provided  always, 
nevertheless,  and  I  do  hereby  declare  my 
will  and  mind  to  be,  that  in  case,  and  so  often 
as  the  manors,  lands,  tenements,  and  here- 
ditaments, devised  by  the  will  of  William 
Gillibrand,  late  of  Chorley,  deceased,  to 
the  said  Thomas  Gillibrand,  for  an  estate 
in  tail  male,  shall  descend  to  or  devolve 
upon  any  son  of  the  said  Thomas  Gilli- 
brand, or  any  heir  male  of  the  body  or  the 
respective  bodies  of  any  such  son  or  sons; 
and  the  person  upon  whom  the  said  ma- 
nors, &c.,  shall  so  descend  or  devolve, 
shall,  under  the  trusts  hereinbefore  ex- 
pressed or  contained,  be  tenant  or  tenants 
in  tail  male  of  the  messuages,  lands,  tene- 
ments, rents,  and  other  hereditaments  here- 
inbefore by  me  devised,  so  as  to  be  then 
actually  in  possession,  or  entitled  to  the 
rents,  issues,  and  profits  thereof;  and  there 
shall,  at  the  same  time,  be  any  other  son 
of  the  said  Thomas  Gillibrand,  or  any 
heir  male  of  the  body  of  any  such  other  son, 
or  any  legal  possibility  of  any  such  other 
son,  then  and  in  such  case,  and  so  often  as 
the  same  shall  happen,  the  estate  or  estates 
hereby  declared  to  be  in  trust  for  or  for  the 
benefit  of  such  other  person  or  ))erson8,  who 
shall  so  become  entitled  to  the  messuages, 
&c.,  devised  by  the  said  will  of  the  said 
William  Gillibrand,  as  aforesaid,  shall  abso- 
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latelj  eeaie  and  detemiiie  ;  and  then,  and 
m  midb  taue,  and  wo  often  as  die  same  shall 
kMppen,  die  iii*saiiages,&e.  berebj  devised, 
sfcaU  lomiediatriy  tbereopoo  be  in  tnut  for 
die  person  or  persons  wbo  woold  be  enti- 
ded  dierefOt  if  die  person  opon  whom  the 
estttes  demised  bj  the  will  of  the  said  Wil- 
lian  Gillibnuid  shall  so  descend  or  devolve 
as  albresaid  were  dien  actnaOj  dead,  and 
diere  was  a  laflore  of  issoe  inheritable  un- 
der the  estate  in  tail  male  hereinbefore 
devised  in  trust  for  htm  as  aforesaid." 

Colonel  FaJHikerley,  by  a  codicil,  bearing 
date  12th  of  February  1808,  gave  a  copy- 
hold estate  to  his  snrvi? ing  trustees,  upon 
the  trusts  declared  by  his  said  will  of  bis  real 
estates ;  and  by  another  codicil,  bearing  date 
12th  of  October  1809,  devised  his  nuJ  es- 
tates to  certain  trustees  dierein  named, 
and  dieir  heirs,  and  bequeathed  his  perso- 
nal estate  and  effects  imto  them,  their  ex- 
ecutors, administrators,  and  assigns,  to  the 
tises  and  upon  the  trusts  declared  by  hiv 
said  will,  concerning  the  same  respectively ; 
and  by  the  last  of  such  codicils,  duly  exe- 
cuted and  attested  to  pass  freehold  estates, 
directed  certain  estates  which  he  had  con- 
tracted to  purchase,  to  be  paid  for  out  of 
his  personal  estate,  and  to  be  conveyed  to 
his  trustees  and  their  heirs,  to  the  uses  and 
upon  the  trusts  declared  concerning  his  real 
estate ;  and  gave,  devised,  and  appointed 
all  his  real  estates,  as  well  copyhold  as  free- 
hold, to  such  trustees,  their  heirs  and  assigns 
for  ever,  or  during  all  such  estate  as  he  had 
tlierein,  upon  the  same  trusts,  and  subject 
to  the  same  powers,  provisoes,  conditions, 
restrictions,  limitations,  and  charges,  as  such 
real  estates  by  the  said  will  and  codicil 
were  subject  to. 

Colonel  Fazakerley  died  in  June  1818; 
and  the  plaintiff  was  then  the  second  son 
of  Thomas  Gillibrand. 

On  the  death  of  Colonel  Fazakerley,  the 
plaintiflf  assumed  the  name  and  arms  of 
Fazakerley ;  and  a  suit  having  been  insti- 
tuted in  the  County  Palatine  of  Lancaster, 
for  administering  the  estate  of  Colonel  Fa- 
zakerley, the  plaintifTwas  allowed  an  annual 
sum  during  his  minority. 

The  plaintiff  attained  the  age  of  2 1  on 
the  6th  May  18^9. 

In  August  1829,  he  conveyed  the  es- 
tates devised  by  the  will  of  Colonel  Faza- 
kerley to  a  certain  person,  for  the  purpose 


of  ntaking  him  tenant  to  the  pned 
a  view  to  sofiering  a  recovery ;  m 
same  month  a  recoverr  was  sufier 
plaintiff^  on  attaining  his  age  of  2f  1, 
into,  and  has  since  continiied  m 
sion  of  the  rents  and  profits  of  sn 
esutes  devised  bv  the  will  of  WiDi 
librand,  as  were  not  sold  or  ezcfai 
pursuance  of  the  power  of  sale 
chance  contained  in  the  settlement 
On  the  19th  of  October  1829,  dii 
dant,  Hawarden  Thomas  GiUibn 
snmed,  and  has  since  used,  the  n 
arms  of  Fazakerley. 

By  an  order  of  the  Court  of  C 
it  was  ordered,  that  a  case  should 
for  the  opinion  of  the  Judges  of  th 
and  that  the  question  therein  A 
whether,  under  the  wiD  and  oodici 
testator.  Colonel  Fazakerley,  the  ; 
Henry  Hawarden  Fazakerley,  is 
titled  in  possession  to  the  estates 
respectively  devised. 

In  pursuance  of  that  order  tl 
going  case  was  stated. 

Sir  James  ScarUU^  for  the  plaintii 
question  is,  whether  the  shiAini 
contained  in  the  will  of  Colonel  Fai 
applies  to  the  plaintiff,  so  as  to  di 
of  him  the  estate  of  Fazakerley 
the  person  upon  whom  the  estate 
by  the  will  of  William  Gillibrand 
volved,  he  being  in  the  actual  pc 
under  the  will  of  Fazakerley.  1 
Chancellor  has  decided  that  it  did 
ply ;  but  that  the  plaintiff  was  en 
both  estates.  The  case  afterwai 
before  the  Lord  Chancellor  ;  and 
sent  this  case  for  the  opinion  of  tl 
of  King's  Bench.  The  will  of  Col 
zakerley  will  appear  evidently  to  h 
drawn  with  considerable  care  an 
and  it  is  equally  plain  that  the  pei 
drew  it  had  before  him  the  will  of 
Gillibrand,  but  not  the  settlement 
It  is  impossible  to  read  the  will 
perceiving  that  the  will  of  Willia 
brand  alone  was  in  contemplatioi 
party  when  the  will  was  made.  1 
viso  is,  that  in  case  the  manors, 
vised  by  the  will  of  William  Gilli 
the  said  Thomas  Gillibrand  for  s 
in  tail,  should  descend,  &c.,  then 
estates  devised  by  his  own  will  s 
over,  as  if  the  person,  upon  whon 
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A  by  the  will  of  William  Gilli- 
d  to  deicend  or  devolve,  were 
f  dead,  and  there  was  a  fai- 
le  inheritable  under  the  estate 
thereinbefore  devised.  If  he 
settlement  before  him,  and  had 
d  that  the  two  estates  should 
sparate  and  distinct,  he  would 

that  the  estate  tail  under  the 
iam  Gillibrand  was  destroyed  ; 
that  settlement  it  was  not  ne- 
the  parties  taking  the  estate  to 
rma  and  name  of  Gillibrand. 
,  therefore,  which  makes  pro- 
a  descending  on  the  eldent  son, 
a  that  those  who  took  his  es- 
1  assume  his  name  and  arms, 
person  or  persons  should  be 
under  forfeiture  of  the  estate 
bould  then  hold,  to  take  upon 
surname  of  some  other  person, 
been  superfluous,  had  the  tes- 
ettlement  in  view, 
party  makes  a  will  containing  a 
iset  upon  the  descending  of  an* 
upon  the  same  person,  the  tes- 
se  taken  to  have  contemplated 
ing  of  the  whole  estate.  Then, 
I  the  estate  devised  by  William 
could  no  longer  come  in  the 
rm  or  mode  contemplated  by 
since  that  estate  was  changed 
inished  in  value,  charged  with  a 
d  provisions  for  younger  chil- 
le  power  of  sale  and  exchange, 
f  marriage  settlement  of  Thomas 
had  been  exercised,  all,  pre- 
!  death  of  the  testator,  the  Court 
{ht  to  presume,  that  if  he  had 
id  this  diminution  in  value,  he 

declared  his  own  estate  to  be 
The  present  is  a  new  case  ;  and, 
eome  to  a  proper  consideration 
I  be  necessary  to  refer  back  to 
nciples,  and  it  being  one  of  the 
kwid,  the  Court  will  be  induced 
aoch  a  rule  as  may  tend  to  cer- 
render  titles  secure.  The  object 
by  to  give  security  to  property, 
e  dutri button  of  it  may  be  made 
t  ease  and  safety.  The  law  of 
id  the  law  of  marriage,  are  the 

upon  which  society  rests  ;  in- 
m  of  marriage  is  a  branch  of  the 
perty,  and  arises  from  the  obli- 


gation to  maintain  children.  It  is  of  no 
importance  to  a  state,  whether  one  person 
or  another  has  the  property ;  but  it  is  of 
the  utmost  importance  that  it  should  be 
certain  who  is  to  have  it.  Ever  since  the 
Statute  of  Wills,  there  has  been  a  disposition 
among  Judges  to  give  effect  to  the  inten- 
tion of  the  testator;  and  the  result  of  that 
disposition  has  been,  to  introduce  exe- 
cutory devises,  contingent  remainders,  and 
shifting  uses.  Had  the  Judges  been  induced 
to  lay  down  as  strict  a  rule  with  regard 
to  the  interpretation  of  a  will,  as  is  applied 
to  the  construction  of  a  deed,  a  great  deal 
of  confusion  would  have  most  certainly  been 
avoided.  Nothing  can  be  more  inconve- 
nient than  this  vesting  and  divesting  of 
estates  ;  but  it  is  too  late  now  to  say  that 
they  are  not  authorized  by  law,  and  that  the 
Courts  are  not  to  be  governed  by  decided 
cases.  It  must  tlrerefore  be  admitted,  that 
there  can  be  a  shifting  use.  The  Courts, 
however,  have  been  unwilling,  unless  ex- 
press words  are  used  by  the  testator,  to 
divest  a  vested  estate.  In  Doe  d.  /.fit- 
combe  v.  Vales  (1),  the  estate,  as  in  the 
present  case,  had  vested,  and  the  Court 
would  not  give  effect  to  the  proviso,  to 
defeat  that  estate,  because  the  supposed 
intention  of  the  testator  was  not  expressed 
in  plain  and  unambiguous  language ;  they 
required  that  his  intention  should  be 
expressed  in  the  clearest  and  strongest 
words;  if  not  so  expressed,  the  intention 
would  be  different,  according  as  it  might 
be  collected  by  different  minds ;  and  im- 
mediately that  the  mere  supposed  intention 
of  the  testator,  not  clearly  expressed,  be 
taken  as  a  rule,  the  consequence  would  be 
to  set  titles  afloat.  The  safest  rule,  there- 
fore, and  one  that  should  be  followed  in 
these  cases  is,  that  although  a  testator  is 
allowed  to  make  a  shifting  use,  he  must, 
for  that  purpose,  use  direct  and  certain 
words.  Take  the  extreme  cases  of  a 
change  of  the  property :  suppose,  in  the 
first  instance,  that  all  but  one  acre  of  the 
estate  conveyed  by  the  will  of  William 
Gillibrand  had  come  to  the  party ;  take 
also  the  case  of  only  one  acre  coming  to 
him.  If  the  testator  had  only  the  will  of 
William  Gillibrand  before  him,  he  must  be 
supposed  to  have  contemplated  the  estate 

(1)  5  Bam.  &  Aid.  344. 
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descending  undiminished   and   unaltered. 
If  he  had  the  settlement  in  view,  he  must 
be  assumed  to  have  meant  that  his  estate 
should  go  over,  however  littlo  or  however 
much  of  the  estate  of  W.  Gillibrand  de- 
scended on  the  party.  Suppose  again,  that, 
under  the  settlement,  the  whole  of  the  Gil- 
librand estate  had  been  sold ;  and  Gilli- 
brand, the  father,  having  got  the  money, 
left  it  to  his  son,  who  again  botigbt  the  ori- 
ginal estate—  could  it  he  said,  that  he  would 
have  lost  his  right  of  having  the  estate  de- 
vised by  the  will  of  Colonel  Fazakerley  ? 
If  his  purchasing  the  whole  estate  would 
deprive  him  of  that  right,  suppose  he  pur- 
chased one-half.     If  it  be  held  that  the 
clause  applies  to  divest  the  estate,  notwith- 
standing any  change  in  the  original  estate 
of  Gillibrand,  the  result  would  be,  that 
whatever  portion  of  that  estate  came  to  the 
person  entitled  under  this  will,  whether  by 
repurchase,  or  by  descent,  or  otherwise,  the 
estate  devised  by  this  will  would  go  over. 
The  Gillibrand  estates  did  not  devolve  on 
the  plaintiff'  by  virtue  of  the  will,  but  of 
the  settlement ;  but,  in  fact,  they  did  not 
devolve  entire.     It  may  be  argued,  that 
Colonel  Fazakerley,  being  a  trustee  to  the 
marriage  settlement  of  Thomas  Gillibrand, 
the  father,  knew  of  the  change  of  property, 
and  had  in  contemplation,  when  he  made 
his  will,  the  change  of  property  under  the 
powers  given  by  that';  but  there  is  no  re- 
ference whatever  to  the  settlement  in  the 
will,  and  it  can  make  no  difference  that 
the  testator  was  a  party  to  it.     It  is  well- 
known,  that  a  party  is  frequently  a  trustee 
to  a  marriage  settlement,  without  at  all 
knowing  how  property  is  settled ;  and  it 
would  be  too  much  for  the  Court  to  pre- 
sume a  knowledge,  merely  from  that  cir- 
cumstance.     Lastly,   the    condition   only 
applies  to  a  tenant  in  tail,  then  actually  in 
possession,  or  entitled  to  the  rents,  issues, 
and  pro6ts,  at  the  time  the  estate  devolved. 
In  1828,  at  the  time  when  the  Gillibrand 
estate  devolved  upon  the  plaintiff,  he  was 
under  age  ;  and,  by  the  will  of  Fazakerley, 
during  his  minority,  the  trustees  were  to  re- 
ceive and  take  the  rents,  and  after  applying 
a  competent  part  thereof  to  his  mainte- 
nance, the  remainder  was  to  be  an  accumu- 
lating fund  in  their  hands.     The  plaintiff, 
therefore,  was  not  a  party  in  possession, 
or  entitled  to  the  rents  and  profits. 


FolUity  contrd,  for  the  defends 

that  tliis  was  not  a  case  of  the  first 

sion  with  regard  to  principle,  and 

Court   %vere  not  called  upon  to  h 

any  general  rule.     That  the  Coui 

allowed  shifting  uses,  in  order  to  c 

intention  of  the  parties  into  effeot*  ] 

that  the  intention  be  clear,  is  concc 

order  to  ascertain  that  intention,  th 

wilt  look  at  the  state  of  the  prope 

of  the  testator's  family,  at  the  time 

ing  the  will.     Now,  looking  at  the 

the  family,  and   of  the  property, 

time,  there  can  be  no  doubt  that  by 

this  clause  to  apply  to  the  plaintii 

would  be  given  to  ttie  intention  of 

tator.     The  objects  of  his  bounty  i 

nearest  relations;   they  belonged  n< 

the  family  of  Gillibrand,  nor  of  Faza 

they  were  the  Hawardens ;  and  tb 

of  Colonel  Fazakerley  was,  that  the 

son  should  receive  the  Fazakerley 

so  as  to  pstal/lish  a  separate  and 

family,  hearinnr  bis  own  name.  At  t 

of  the  Colonel's  death,  the  plaintiff 

second  son,  nnd  he  took  a  vested 

in  the  Fazakerley  estates.     In   18 

elder  brother  died,  and  upon  the  d 

bis  fitlier  in    1828,  the  Gillibrand 

devolvi'd    upon    him.     The    quest 

whether  he  is  to  bold  both,  or  whet 

Fazakerley  estates  are  not  to  go  ove 

then  survivinir  second  son.     On  tl 

riarre  of  Thomas  Gillibrand  in  180 

Fazakerley   was    trustee    to    his   ra 

settlement ;   and  the  fair  and  probi 

ferenoe  is,  that  be  would  know  whi 

place  on  the  marriage  of  one  of  his 

relations.     Between  1804  and  181 

dates  of  the  will  and  the  last  cod 

which  the  original  will  was  republishei 

and  exchanges  took  place,  and  a  grei^l 

what  was  sold,  was  sold  by  the  trustee 

tlie  power  which  was  given  by  that 

ment.    When,  in  the  clause  in  quest 

testator  spoke  of  the  lands  devised 

will  of  William  Gillibrand,  be  mean 

scribe  the  property,  and  it  was  the  s 

if  he  had  said,  the  Gillibrand  estate 

so,  the  argument  on  the  other  side 

the  ground.     If,  then.  Colonel  Fai 

knew  of  the  settlement,  in   1801,  o 

estates,  it  is  tlie  same  thing  as  if  thf 

to  change  the  estate  was  contained 

will  itself;  and  be  must  be  presu 
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ntenpiated  whatever  cliange  of  pro- 
vat  authorized  by  the  settlement, 
prill  of  William  Gillibrand,  tliere  is 
ed  no  clause  of  forfeiture,  in  case  of 
ty  not  assuming  the  name  of  Gilh'- 
ilthough  such  a  clause  is  contained 
ill  of  Fasakerley ;  so  that  the  argu- 
a  the  other  side,  drawn  from  the 
providing  against  the  case  of  tlie 
eing  obliged,  under  forfeiture,  to  use 
ther  name,  does  not  apply.  Sup- 
hmt  no  reference  ivhatever  had  been 
i  the  will  ofWilliam  Gillibrand,  the 
rould  still  nave  looked  to  the  state 
;  and  the  party  must  be  presumed 

made  his  will  under  a  knoivlcdge 
len  existing  state  of  circumstances. 
«  Chancellor  decided  the  case  upon 
ning  of  the  word  "  devolve" ;  that 
it  necessarily  mean,  devolve  from 
o  son.  The  meaning  of  the  word 
xansfer  from  one  to  another,  the 
according  to  the  limitations  of  an 

If  Thomas  Gillibrand  had  still  re- 
tenant  in  tail  of  the  estate,  under 

of  William  Gillibrand,  the  estate 
hseend  to  the  plaintiff;  but  the 
irhich  would  come  to  him  by  the 
ntt  would  devolve;  and  in  1828, 
.  the  case,  it  devolved  on  the  plain- 
e  did  not  contend  but  that  cases 
i  put,  in  which  the  shifting  clause 
lOt  apply.  The  case  put,  of  a  sale 
(  all  but  one  acre,  does  not  apply 
cause  the  money  arising  from  the 
iomea  part  of  the  settled  estate. 
is  contended,  that  the  proviso  has 
n  effect,  because  the  plaintiff  was 
ot  in  tail  in  possession,  receiving 

8  and  profits  ;  to  say  that  he  was 
at  such  a  forced  construction  upon 
would  wholly  defeat  the  intention 
atator.  The  words  of  that  clause, 
MD  not  bearing  any  other  construe* 
lear  to  be  such  as  it  is  difficult  to 

a  conatruction  upon.  He  was  the 
ntitled  to  the  rents  and  profits, 

9  being  under  age,  they  were  to  be 
by  the  trustees  in  the  way  they 
link  most  beneficial  to  his  interest. 
econd  volume  of  Powell  on  Devises^ 
sson,  and  t  Burr.  1112,  were  re- 
>  for  the  rule  for  construction  of 
lere  there  was  a  doubt. 

SearkU — in  reply — did  not  mean 
Sbbies,  II.--K.B. 


to  say  that  Colonel  Fazakerley  must  be  pre- 
sumed to  have  been  ignorant  of  all  these 
changes  in  the  property  devised  by  Gilli- 
brand ;  but  if  he  did  mean  to  refer  to  the 
settlement,  he  has  not  done  so  in  stich  a 
way  as  to  leave  no  doubt.    The  estate  may 
be  said  to  descend  properly  from  tenant  in 
tail  to  his  heir ;  but  suppose  his  heir  to  be 
a  daughter,  then  it  would  devolve  pn  his 
next  heir  male.     It  is  said,  that  the  refer- 
ence to  the  will  of  William  Gillibrand,  is 
merely  a  description  of  property ;  suppose 
arguendi  causd,  that  to  be,  then  it  would  be 
a  new  case,  and  the  general  observations 
made  in  the  principal  argument,  would  be 
applicable.     Has  the  estate  so  described 
come  to  the  plaintiff*?  surely  not:  some  part 
is  sold,  another  part  is  exchanged.  But  re- 
course is  had  to  an  equitable  doctrine,  that 
the  money,  which  was  to  be  settled  in  the 
same  way  as  the  land,  is  real  property ;  but 
that  is   not  so  in  a   court  of  law.     The 
whole  of  the  estate  might  have  been  sold, 
and  the  money  vested  in  mortgage :  could 
lie,  as  such  mortgagee,  have  been  said  to 
have  been  in  possession  of  tlie  estates  de- 
vised by  William  Gillibrand  ?     It  is  also 
said,  that  no  forfeiture  would  be  incurred 
by  the  party  not  taking  the  name  of  Gilli- 
brand ;  it  has  been  said,  that  where  there 
arc  no  limitations  over,  upon  a  clause  like 
the  present,  no  forfeiture  is  incurred,  be- 
cause there  is  no  one  to  take  ;  but  it  h>i8 
not  been  decided,  that  the  heir-at-law  would 
not  be  entitled.     With  regard  to  the  state 
of  the  family  at   the  time  of  making  the 
will,  it  is  not  to  be  presumed  that  the  tes- 
tator knew  the   state  of  another   family. 
But  the  Gillibrands  were  another  family. 
The  testator  here,  however,  refers  to  the 
operation  of  the  will  of  William  Gillibrand, 
and  evidently  supposed  that  Thomas  Gilli- 
brand was  tenant  in  tail  under  that  will. 
As  to  the  plaintiffs  being  in  the  possession  of 
the  estate,  looking  at  the  will  of  Fazakerley 
generally,  a  party  who  takes  under  it,  is  in 
possession  during  minority ;  but  that  is  a 
mere  constructive  possession,  and  the  spe- 
cial clause  distinguishes  the  actual  posses- 
sion from  the  constructive  possession  befora 
spoken  of. 

Cur,  ado.  vuU, 

This   case  was   argued   in    Michaelmas 
term,  1832,  and  subsequently,  and  before 
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the  end  of  Trinity  term,  the  following  cer- 
tificates were  returned  by  the  Court. 

*'  This  case  has  been  argued  before  us 
and  our  Brother  Taunton,  by  counsel,  and 
upon  the  supposition,  that  according  to  the 
practice  of  tlie  Court  of  Chancery,  monies 
produced  by  the  sale  of  settled  estates, 
under  a  power  of  sale  and  exchange,  not 
yet  actually  invested  in  land,  are  yet  to  be 
considered  as  actually  so  invested, — We 
are  of  opinion,  that,  under  the  will  and  co- 
dicils of  the  testator  Samuel  Hawarden 
Fazakerley,  the  plaintiff,  Henry  Hawarden 
Fazakerly,  is  now  entitled  in  possession  to 
the  etitates  thereby  respectively  devised. 

**  T.  Denman, 
"  J.  Parke, 
"  J.  Patteson." 
"  This  case  has  been  argued  before  my 
Loid  Chief  Justice,  and  my  Brothers  James 
Parke,  Patteson,  and  myself,  by  counsel, 
and  upon  the  supposition,  that  according 
to  the  practice  of  the  Court  of  Chancery, 
monies  produced  by  the  sale  of  settled 
estates,  under  a  power  of  sale  and  exchange, 
not  yet  actually  invested  in  land,  are  yet  to 
be  considered  as  actually  so  invested, — I 
am  of  opinion,  that,  under  the  will  and  co- 
dicils of  the  testator  S.  H.  Fazakerley,  the 
plaintiff,  Henry  Hawarden  Fazakerley,  is 
not  now  entitled  in  possession  to  the  estates 
thereby  respectively  devised, 

••  W.  E.  Taunton." 

[On  the  doctrine  applicable  to  the  clauses 
creating  a  shifting  use,  see  Mr.  Butler's 
Notes  to  Co,  Lit!,  3i7,  a,  and  the  cases 
upon  the  subject  collected  in  Cruise* s  Dig, 
vol.  2,  312,  el  seq.'] 


M    V  ia     i  ^^^^  ^'  ^^^  ^^^  OTHERS  (1). 

Right  to  the  use  of  running  water, 

A  right  to  the  use  of  a  stream  of  tvater^ 
in  exclusion  of  the  proprietors  of  land  ad' 
joining  the  stream^  either  above  or  below , 
cannot  be  acquired  by  appropriation^  within 
the  term  if  twenty  years ;  nor  can  a  prO' 
prietor  above ^  diminish  the  quantity  or  injure 
the  quality  (f  n'ater,  which  would  otherwise 


(1)  See  Mnson  r.  Hill  und  otber9,  10  Law  Joum. 
[n.  8.  L]  K.B.  107. 


descend;  nor  can  any  proprietor  below  ^  throw 
back  the  water ,  without  his  licence  or  grant, 
A  licence  or  grant  to  take  away  a  certain 
quantity  of  water  at  0  particular  placc^  will 
not  warrant  a  party ^  to  whom  it  is  granttd, 
in  taking  away  the  same  quantity  of  water 
in  a  different  place.  A  general  licence  is 
revocable t  except  at  such  places  where  it  has 
been  acted  upon  and  expense  incurred. 

The  possessor  of  land,  through  which  a 
natural  stream  runs,  has  a  right  to  the  ad- 
vantage of  that  stream,  flowing  in  i/v  natural 
course,  and  to  use  it  for  any  purjwscs  of  his 
own,  not  inconsistent  with  a  similar  right 
of  the  proprietors  of  the  land  above  and 
below. 

This  was  an  action  on  the  case,  at  the  last 
Spring  Assizes  for  the  county  of  Stafford,  for 
diverting  a  watercourse ;  and  the  question 
for  the  opinion  of  the  Court  aruae  on  a 
special  verdict,  which  found  that  a  certain 
stream  of  water,  called  the  Stubbs  Brook, 
otherwise     the    Stubbs   Drurable,    in    the 
said  county  of  Stafford,  from  time  whereof^ 
the  memory  of  roan  is  not  to  the  contrary^^ 
until  the  diversions  thereof  as  berciiiafte^r- 
mentioned,  had  been  used  and  accustomed  t*^ 
run  and  flow  from  the  northern  end  of  th 
town  ofNewcastle-under-Lyme,  in  a  soutl 
erly  direction,  by  the  corner  of  a  certa.^^ 
gardencalled  Kinuersley  Garden,and  intoa^^^ 
through  a  certain  croft  called  Hatrell'sCrc^  f^ 
by  a  certain  tree  there  called  the  Sitchvk-^^ 
Tree,  and  from  thence  into  a  piece  of  I^uk/ 
called  the  Parson's  Flat,  by  a  certain  spr/i^ 
there  called  the  Sitchwell  Spring,  and  from 
thence  by  and  through  certain  other  c!o«eg 
itUo  a  certain  croft,  called  Asldey'^  Ciofr, 
part  of  which  said  last-mentioned  croft,  kt 
the  times  when,  Sic,  belonged  and  now  be- 
longs to  the  said  defendants,  and  otlier  put 
of  die  said  last- mentioned  croft,  at  the  tima 
wlien,  &Cm  belonged  and  now  belongs  to 
the  said  plaintid*;  and  at  which  part  last 
aforesaid,    the  engine,   mill,   mauufactory, 
hereditaments,  and   premises  of  the  slid 
plaintiff,  in  the  within  declaration  and  here* 
inbefore  mentioned,  then  were  and  are  now 
situate  ;  but  that  the  said  stream  ran  and 
flowed  only  through  that  part  of  the  i>id 
croft  which  ih>w  belongs  to  the  s^aid  plaintiS^ 
and  from  thence  tlirough  a  certain  oibec 
close,'  unto  the  Newcastle  Lower  Canal ;-' 
that  during  nil  the  time  aforesaid,  a  consider- 
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able  quantity  of  pure  i^-ater  at  all  times  ran 
and  flowed  from  the  said  Sitclnvell  Spring, 
and  also  from  certain  othor  springs  calltd  the 
OverCanal  Springs,  and  flowed  into  tlie  same 
stream,  below  the  said  Sitchwell  Spring ; 
and  the  said  stream,  before  the  diversions 
theiTof,  as  hereinafter  mentioned,  run  and 
flDK-(ddown  ami  along  its  natural  and  an- 
cient course  to,  through,  and  along  the  said 
crolt  called  Ashley's  Croft  ; — tiiat  upwards 
of  twenty  years  before  the  year  1^18,  Tiio- 
inas  Ashley,  the  father,  ivho  was  then  the 
occupier  and  owner  of  the  said  croft  called 
AsUcy  s  Croft,  had  appropriated  and  used 
die  water  of  the  said  stream  and  springs  for 
catering  his  cattle,  and  also  for  irrigating 
that  part  of  tlie   said  croft  wliii  h  nr>w  hc- 
lungs  to  the  said  plaint  iff; — iL;;i  ii\  i!;c  \ear 
liYlS,  the  said   defendants  erected   a  mill 
and  manufactory,  in  a  certain  close  adjoin* 
ing  Ashley's  Croft,  near,  but  not  contiguous 
to  the  said  stream ;  and  at  that  time  Thomas 
Ashley,  the  son,  who  was  then  the  occnpicr 
and  owner  of  the  whole  of  AsIiIiv'h  Croft, 
gsve  to  the  said  defendants  a  jiarcd  licence  to 
make  a  dam  at  the  said  tree  called  Siich- 
«eil  Tree,  higher  up  the  said  stream  than 
the  said  Sitchwell  Spring  and  the  said  Over 
Canal  Springs,  and  to  take  what  water  of 
the  said  stream  they  pleased  from  that  point, 
to  the  said  mill  and  manufactory  of  the  said 
defendants,  vrhich  water,  after  being  used 
tttlie  said  mill,  was  returned  by  pi[>es  into 
the  bed   or  channel   of  the  said   stream, 
Ugfier  np  than  that  part  of  Ashley's  Croft 
which  now  belongs  to  the  said  plaintiff;  — 
that,  in  consequence  of  such  parol  licence, 
the  said  defendants  did,  in  the  year  1818, 
erect  sach  dam,  and  thereby  take  part  of 
Ae  water  of  the  said  stream,  ahove  the  said 
Siidiwell  Spring  and  the  said  Over  Canal 
Springs,  for  the  use  of  their  said  mill  and 
man n factory,  by  the  means  of  pipes  laid 
dovn  at   their   own  expense,   to   a  large 
amount,  and  for  a  considerable  time  return- 
ed part  of  such  water  back  again,  by  means 
of  other  pipes,  into  the  said  slrcnm  bed  or 
diannel  of  the  said  stream,  between  tlie  said 
Sitchwell  Spring  and  that  part  of  Ashley's 
Croft  which  now  belongs  to  the  said  plain- 
tiff;— that  also,  in  the  year  1818,  the  de- 
fendants collected  into  a  tank,  part  of  the 
water  of  the  said  Over  Canal  Springs,  and 
l>y  noeans  of  pipes  carried  the  same  over 
the  brook  into  a  reservoir,  which  received 


the  water  taken  under  the  said  licence 
from  the  said  Sitchwell  Tree ;  but  i:uch 
licence  did  not  extend  to  take  such  last- 
mentioned  water  from  the  Over  Canal 
Springs — that  after  the  said  dam  was  made, 
part  of  the  water  of  the  said  stream  which, 
from  time  to  time,  flowed  over  and  thronch 
the  said  dam,  and  also  all  the  water  from 
the  said  Sitchwell  Spring,  and  after  the 
making  the  s<iid  tank,  part  of  the  water 
from  the  fiald  Over  Canal  Springs,  not  col- 
lected in  the  said  tank,  ran  and  flowed,  at 
all  times,  in  its  ancient  and  natural  course 
towards,  into,  through  and  along  the  said 
croft  called  Ashley's  Croft,  and  until  the 
diver  .ion  thereof  hy  the  snid  defendants,  as 
hereinafter  next  mentioned  ; — that  the  said 
parol  licence  so  given  by  the  said  Thomas 
Ashley,  the  son,  to  the  snid  defendants,  to 
make  the  said  dam  at  the  Sitchwell  Tree, 
did  not  extend  to  empower  them  to  take 
the  water  from  the  raid  Sitchwi-Il  Spring, 
nor  from  the  said  Over  Canal  Springs ; — 
that  in  the  year  1823,  the  said  plaintiff 
erected  and  mndc  the  said  manufactory  and 
premises,  in  the  within  declaration  men- 
tioned, u|mn  that  part  of  Ashley's  Croft 
which  belongs  to  the  said  plaintiff,  by  the 
side  of  the  said  stream;  and  the  said  plain- 
tiff, by  the  leave  and  licence  of  the  said  de- 
fendants, laid  down  pipes  between  his  mill 
and  that  of  the  said  defendants,  and  took 
the  hot  water  which  came  from  the  engine 
and  mill  of  the  said  defendants,  unto  and 
into  his,  the  said  plaintiff's  manufactory, 
for  the  purposes  thereof,  until  the  month  of 
Ftbruary  1829,  when  the  communication 
by  means  of  the  said  pipes  was  cut  off 
by  the  ^aid  plaintiff;  and  at  that  time  and 
until  the  diversion  thereof  by  the  said  de- 
fendants, as  hereinafter  next  mentioned, 
the  said  plaintiff  appropriated  and  used  part 
of  the  water  of  the  said  stream,  wliich  flowed 
over  and  throtigh  the  said  dam  so  made  at 
the  Sitchwell  Tree  aforesaid,  and  also  the 
whole  of  the  water  which  flowed  from  the 
Sitchwell  Spring,  and  also  from  such  part 
of  the  said  Over  Canal  Springs,  as  was 
not  taken  into  the  said  tank,  into  the  said 
stream,  and  also  all  the  water  which  was 
returned  by  the  pipes  of  the  said  defendants 
into  the  said  stream,  for  the  purposes  of  his 
mill  and  manufactory  ; — that  in  the  month 
of  October  1828,  the  said  plaintiff  erected 
a  certain  steam-engine  and  mill  for  the 
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jrposes  of  his  said  manufactoryi  and  at 
lat  time,  and  until  the  diversion  thereof 
y  the  said  defendants,  as  hereinafter  next 
nentioned,  appropriated  and  used  part  of 
che  water  of  the  said  stream,  which  flowed 
over  and  through  the  said  dam  so  made  at 
the  said  Sitchwell  Tree  as  aforesaid,  and  also 
the  whole  of  the  water  which  flowed  from 
the  said  Sitchwell  Spring,  and  from  such 
part  of  the  said  Over  Canal  Springs  as  was 
not  taken  into  the  said  tank,  into  the  said 
stream,  and  also  the  water  which  was  re- 
turned by  the  pipes  of  the  safd  defendants 
into  the  said  stream,  for  the  purposes  of  his 
said  steam-engine,  mill,  and  manufactory ; 
— that  ihere  is  a  ridge  of  land  between  the 
said  stream  and  the  said  defendants'  mill, 
manufactory,  and  premises,  which  in  the 
highest  part  is   thirteen  feet,  and  in   the 
lowest  part  nine  feet  above  the  level  of 
the  mill  of  the  said  defendants,  and  which 
would  prevent  the  water  of  the  said  stream 
from  flowing  in  its  natural  course   to  the 
said  mill,  manu factor}',  and  premises  of 
the  said  defendants ; — that  the  said  plain- 
tiff's mill  is  eleven  feet  below  the  level  of 
the   said    defendants'   mill ; — that   in    the 
month  of  January  1829,  the  said  plaintiff 
destroyed  the  said  dam  so  made  by  the 
said  defendants,  at  the  said  Sitchwell  Tree, 
which  the  said  defendants  re-erected,  and 
which  the  said  plaintiff  again  destroyed,  in 
order  that  the  water  might  run  along  its 
ancient  and  natural  course  ;  and,  on  the 
18th  of  February  then  next,  gave  notice 
to  the  said  defendants,  not  to  divert  or 
turn  the  water  of  the  stream  from  its  an- 
cient and  natural  channel ; — that,  in  the 
month  of  June  1829,  the  said  defendants 
erected  and  made  a  certain  other  dam  in 
the  within-mentioned  county,  in  and  across 
the  said  stream,  lower  down  the  said  stream 
than  the  place  where  the  said  Sitchwell 
Spring,  and  such  part  of  the  said  Over 
Canal  Springs  as  were  not  taken  into  the 
said  tank,  flow  into  the  said  stream,   by 
menus  of  which  said  last-mentioned  dam, 
all  the  water  of  the  said  stream,  and  also 
the  said  Over  Canal  Springs,  as  aforesaid, 
was  diverted  from  its  ancient  and  natural 
course,  and  was  prevented  from  flowing 
along  the  same  to  the  said  mill,  engine, 
manufactory,   and   premises   of   the   said 
plaintiff; — that  on  certain  days,   to  wit, 
twenty  days  between  the  making  the  said 


last-mentioned  dam,  and  the  commence- 
ment  of  the  within  suit,  all  the  water  was 
taken  by  the  said  defendants,  by  means  of 
the  said  last-mentioned  dam,  from  the  said 
stream,  and  the  said 'Sitiih well  Spring,  and 
such  part  of  the  said  Over  Canal  Springs 
as  aforesaid,  and  no  water  was,  on  those 
days,  returned  by  the  said  defendants  into 
the  bed  or  channel  of  the  said  stream  ;  but 
the  said  water  from  the  said'stream,  and  the 
said  Sitchwell  Spring,  and  such  part  of  the 
said  Over  Canal  Springs  as  aforesaid,  was, 
on  those  days,  diverted  by  the  said  de- 
fendants  in  a  totally  different  direction 
down  a    certain    street    called   Penkhull 
Street;  —  that,   although,  on  other  dayf 
since   the   said  last-mentioned   dam   wai 
made,  some  water  was  returned  by  the  said 
defendants  into  the  said  stream,  betwcer 
the  said  last-mentioned  dam  and  the  said 
engine,  mill,  and  manufactory  of  the  said 
plaintiff,  yet,   that   from   day  to    day  as 
much  water  was  not  returned  by  the  ssid 
defendants  into  the  said  stream,  as  wai 
taken  from  it  by  them,  and  the  water  whici 
was  returned  by  the  said  defendants,  or 
such  last- mentioned  days,  came  back  in  a 
heated  state ;— that  the  said  last-mentionec 
dam  so  erected  by  the  said  defendants,  r 
June  1829,  stopped,  diverted,  and  tnme 
more  water  than  the  said  dam  so  made  I 
them  at  the  Sitchwell  Tree  in  1818,  by  tl 
licence  of  the  said  Thomas  Ashley  ; — tfc 
aflter  the  dam  at  the  Sitchwell  Tree  b 
been  knocked  down  by  the  said  plaint 
the  defendants  might  have  put  it  up  a^ 
in  the  same  place,  and  that  they  were 
prevented  from  so  doing  by  the  acts  of 
plaintiff;    and  that  upon  some    occs 
before  the  erection  of  the  plaintiff*? 
gine,  the  plaintiff  misconducted  himse 
throwing  or  pounding  back  the  hot  ' 
upon  the  defendants'  mill,  by  the  pip 
which  the  hot  water  was  carried  fro' 
mill  of  the  said  defendants  to  the  mill 
said  plaintiff; — that  by  means  of  tl 
mises,  the  plaintiff  was  hindered  ai 
vented  from  enjoying  the  said  w 
manufactory,    and    promises,   in   t^ 
several  counts  of  the  declaration  r 
ed,  and   from  exercising  and  can 
his  said  business  therein,  in  so  be 
manner  as  he  otherwise  would  Ik 
and  was  deprived  of  certain  profi 
would  otherwise  have  accrued  t 


EASTER  TERM,  188.1. 


121 


manner  and  form  in  the  said  declaration 
mentioned,  &c.  &e. 

The  SoUcitar  General,  for  the  plaintiff, 
relied  upon  the  decliiion-in  this  case,  wlien 
it  was  before  the  Court  on  a  former  occa- 
sion; and  he  contended  also,  that  the  plain- 
tiff was  entitled  as  tlic  first  appropriator. 
The  stream  had  been  appropriated  by  the 
owner  of  his  estate,  for  the  watering  of  his 
cattle,  previoua  to  the  appropriation  by  the 
defeodants;  and  it  is  clear  law,  that  what 
hu  been  appropriated  for  one  purpose, 
may  be  applied  in  the  name  quantity  to 
otlwr  purpose!.  With  regard  to  the  effect 
of  the  licence  given  by  the  owner  of  Ash- 
lejs,  be  contended,  that  it  was  revocable, 
and  that  it  had  been  revoked;  he  con- 
tended further,  that  a  licence  of  this  sort 
1^  an  easement,  which  could  only  be 
given  by  deed,  as  it  lay  in  grant — I/vw- 
tns  T.  Skippam  (S),  and  Bryan  v.  Ji'hist- 
fcr(.1). 

Peake,  Serj*,  for  the  defendants,  said — 
The  first  question  which  arises  is,  whe- 
ther any  right  can  be  obtained  to  the  use 
of  a  watercourse,  unless   that  right  has 
heen  enjoyed  for  a  period  of  twenty  yoarK. 
1*0  deride  that  it  cannot,  is  founded  on  no 
case,  except  that  of  Wright  v.  Howard, 
kforc  the  Master  of  the  Rolls ;  and  in  that, 
^  cases  on  this  subject  were  not  cited, 
^t  did  they  undergo  any  consideration. 
U  is  most  unreasonable,  if  a  man  ])L*mtit.4 
^Qocher  to  appropriate   to  his  own   use 
^ter,  without  any  interference  on  his  part, 
^reby  leading  him  to  lay  out  large  sums 
^f  money,  in  order  to  avail  himself  of  that 
appropriation,  that  he  should  afterwards 
W  allowed  to  deprive  him  of  the  benefits 
prising  from  that  appropriation.    It  is  un- 
just to  the  party  who  so  appropriates,  and 
It  would  be  injiurious  to  the  public,  to  hold, 
Aat  by  the  appropriation   the  party  did 
^  gain  a  right  to  the  exclusive  use  of  the 
tater,  to  the  purposes  to  which  he  had 
>|kpropriated  it.    Cor  v.  Matthews  (1-),  and 
^ni/cy  ▼•  Shaw  (5),  are  the  same  in  prin- 
i    tiple,  though,  under  a  different  state  of 
parties ;  and  the  judgment  of  Lo  Blanc,  J. 
ii  io  support  of  the  proposition,  that  it  is 

{it  .)  B.  Ac  C.  S21 ;  a.  c.  4  Law  Journ.  K.B.  211. 
(3)  8  B.  &  C.  «88  i  s.  c.  6  Uw  Joiirii.  K.B.  .">0C. 
(I)  1  Verftr. 'JSr. 
( j;  6  £ut,  SOB. 


from  appropriation,  and  not  from  twenty 
years  after  appropriation,  that  the  right 
accrues,  fi'ifliamsv,  Mor  la  fid  {('*),  Tanham 
V. /'mA-(7),  and  Saunders  v.  Ncn'nian(H), 
were  also  cited  in  support  of  that  proposi- 
tion. Water  is  said  to  be  publici  juris ; 
how,  if  so,  can  it  be  the  ])ro])erty  of  the 
owners  of  the  adjoining  land  ?  In  lilavk- 
stanct  one  of  the  first  titles  which  is  men- 
tioned, is  that  to  the  right  to  water  by  ap- 
propriation. Water  is  not  in  itself  the 
subject  of  property :  it  cafi  only  be  claimetl 
as  ap|)endant  to  something,  else  ;  and  it  is 
acquired  by  the  seizing  and  taking  of  it, 
provided  no  one  else  has  appropxiate<l  it 
before  ; — secondly,  by  the  licence  of  Ash- 
ley, the  plaintiff,  has  an  express  right  to 
the  use  of  the  water ;  and  having  licensed 
him  to  make  use  of  certain  water,  he  cannot 
object  to  the  mode  in  which  the  person  to 
whom  the  licence  is  given  uses  it;  and, 
though  a  licence  to  lay  down  pipes  on  the 
land  of  another  cannot  be  given,  except  hy 
deed,  it  docs  not  extend  to  a  case  where  the 
licence  is  to  take  water  which  is  flowing 
through  the  land  o{  the  party  to  whom  the 
licence  is  granted.  In  Ilewims  v.  ShipjHiMt 
Liggins  V.  Jngc{\)),  and  Winter  v.  lirovk- 
well(\0\  the  licence  was  on  the  land  of  the 
person  granting  it;  this  is  upon  the  land  of 
the  licensee,  and  the  latter  cannot  be  treat- 
ed as  a  wrong-doer — Tayler  v.  Waters 
(11);  as  far  as  the  licence  extends,  there- 
fore, this  action  is  not  maintainable. 


«f 


The  Solicitor  General  replied  (12).  '' 

In  the  following  term,  (June  11,)  the 
judgment  of  the  C'ourt  was  delivered  by — 

Denman,  C  J. — There  was  a  case  of 
M(U0H  V.  Hilly  which  was  argued  last  term ; 
it  was  an  action  tor  the  obstruction  of  a 
watercourse.  I  need  not  particularly  state 
the  pleadings  and  the  special  verdict,  as 
they  are  set  out  upon  the  record.  The  sub- 

(6)  9  n.  &  C.  910;  K  C.9  I^w  Journ.  K.B.  191. 

(7  )  10  Law  Journ.  Kzcli.  [n.  s.  1.]  61. 

(A)   1  linrn.  &  AM.  «Jj». 

(9)  7  Hinjr.  mt. 

(10)8  Knst,  :)0H. 

(11)7  Taunt.  371. 

(1^)  Afl  tlifi  8rj;unifut.s  on  both  aidi's,  and  the* 
autlioritk'ii  refi^rrpd  to,  have  been  slated,  and  fully 
considnred  by  tlio  (!otirt,  in  f^ivin^:  tbfir judg^mont,  it 
lia»  liuen  tliou);Iit  unnro  SAaiT  to  ;;ivn  thu  ar|;uiueiita 
ot'counaol  at  any  length  in  iLia  place. 
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stxtnce  of  the  special  verdict  is  this:  the  de- 
fVndants'  mill  was  erected  in    181 S,   the 
plaintiff^s  in  1823,  on  a  piece  of  land,  tlie 
former  owner  and  occupier  of  which  had, 
for  twenty  years  prior  to   1818,  appro- 
priated the  water  of  the  stream  and  spring, 
for  watering  his  cattle  and  irrigating  that 
land.     At  the  time  when  the  defendants' 
mill  was  erected,  the  then  owner  and  oc- 
cupier of  the  plaintifTs  land  gave  a  parol 
licence  to  the  defendants,  to  make  a  dam 
at  a  particular   place,  above    where   the 
^itchwell  Tree  stood,  and  to  take  what 
water  they  pleased  from  that  point  to  their 
mill ;  which  water  was  so  taken,  and  re- 
turned by  pipes  into  the  stream  above  the 
spot  where  the  plaintifTs  mill  was  after- 
wards erected.     In  1818,  the  defendants 
conducted  part  of  the  water  of  the  Over 
Canal  Springs,  which  had  before  flowed  into 
the  stream,  into  a  reservoir,  for  the  use  of 
their  mill.     After  the  plaintiff  erected  his 
mill,    viz.    in    1828,  he  appropriated   to 
its  use  all  the  surplus   water — viz.  that 
which  flowed  over  and  through  the  dam, 
that  from  the  Over  Canal  Springs,  which 
was  not  conducted  into  the  reservoir,  and 
all  from  the  Sitchwell  Spring,  (which  was 
<nnother  feeder  to  the  brook,)  and  also  that 
which  was  returned  by  the  defendants  into 
the  stream.  In  January  18i!!9,  the  plaintiff 
demolished  the  dam  at  the  Sitchwell  Spring. 
The  defendants  erected  a  new  dam  lower 
down,  and  by  means  of  it,  diverted  from 
tlie  plaintiff's  mill,  at  some  times  all  the 
stream,  including  all  the  water  so  appro- 
priated ;  at  others  a  part  of  it,  and  return- 
ed the  remainder  in  a  heated  state  into  the 
stream — and  the  questions  upon  this  spe- 
cial verdict  arc,  whether  the  plaintiff  is 
entitled  to  recover  for  the  diversion  of  the 
whole  waters  of  the  stream,  or  of  any,  and 
what  part  of  it,  or  for  the  heating  of  the 
part  returned.     That  the  plaintiff  has  a 
right  to  a  verdict,  for  the  injury  sustained 
bv  the  abstraction  of  the  whole  of  the  sur- 
plus  waters,  and  by  the  abstraction  of  part 
and  the  heating  of  the  remainder  of  that 
surplus  water,  does  not  admit  of  the  least 
doubt.     In  any  view  of  the  law  upon  this 
subject,  whether  the  right  to  the  use  of 
flowing  water  be  in  the  first  occupant,  as 
the  defendants  allege,  or  in  the  possessor 
of  the  land  through  which  it  flows  in  its 
natural  course,  as  is  contended  on  the  other 


side,  the  plaintiff  was  entitled  to  I 
plus,  for  he  filled  both  characters 
the  first  occupant  of  part  of  it, 
owner  and  occupier  of  the  land, 
which  it  flowed.  In  this  respect, 
is  exactly  like  that  of  Bcaley  v.  Sh 
learned  counsel  for  the  defendants 
that,  inasmuch  as  the  plaintiff  pull< 
the  dam  at  Sitchwell  Tree,  in  cons 
of  which  the  new  dam  was  erected, 
be  considered  as  the  author  of  the  n 
and  has  no  right  to  complain  of  i! 
however,  quite  impossible  to  sust 
a  position.  If  the  plaintiff  comn 
wTongfiil  act  in  demolishing  the  d 
defendants  might  have  restored 
brought  an  action ;  they  had  no  : 
construct  another  at  a  different  pk 
by  means  of  it,  abstract  more  wal 
the  other  did. 

The  remaining  questions  are,  i 
the  plaintiff  can  recover  in  respcci 
abstracting,  or  the  injury  by  heating 
portion  of  water  which  was  before  c 
by  tlic  licence  of  the  then  owner  an 
pier  of  the  plaintiff's  field ;  and  sc 
in  respect  of  that  portion  of  the  Ovc 
Springs,  which  was  conveyed  in  1 
the  defendants'  reservoir,  both  of 
portions  have  been  at  one  time  € 
and  at  another  partially,  abstracti 
in  tlie  latter  case,  returned  in  a 
state  into  the  brook ;  and  we  are 
nion,  that  the  plaintiff  is  entitled 
cover  in  respect  of  both.  As  to  t 
of  these  portions,  the  defendants  c 
that  the  plaintiff  has  no  right  of 
because  the  former  owner  and  occi 
his  land,  gave  an  irrevocable  lice 
parol,  to  the  defendants,  to  divert  s 
water  by  the  Sitchwell  Tree  dam ; 
prove  that  a  parol  licence  to  diver! 
wln'ch  had  been  acted  upon  by  t] 
sons  to  whom  it  was  given,  and  e 
incurred  in  consequence,  is  irrcY 
the  case  of  lAggins  v,  Inge  was 
but,  admitting,  that  the  licence  to  a 
the  water  at  that  point,  and  by  m 
that  dam,^  was  irrevocable,  and  tb< 
that  the  plaintiff  was  a  wrong-c 
pulling  the  dams  down,  it  by  no 
follows,  that  the  plaintiff  is  not  to  i 
for  an  equal  portion  of  water  abstn 
a  different  place.  In  the  first  ph 
licence  is  no(  general,  to  take  away 
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ut  at  this  only  ;  nnd  in  tlm  second 
the  licence  had  been  genera],  to 
ly  at  any  place,  it  would  Iiavo  bit  ii 
cvocable,  except  as  tu  such  ]dar.i  s, 
had  been  acted  upon,  and  expense 
,  (for  it  is  upon  such  ground  only 
1  a  licence  can  be  irrevocable,)  ami 
I  revoked  before  the  last  diiui  u.is 
the  defendants  could  not  justify 
'action  of  any  portion  of  the  water 
e  of  the  licence  to  erect  such  dam. 
i5t  (piostion  is,  whether  the  plain- 
it  to  recover  in  respect  of  lliat 
>fthe  water  which  was  diverted 
Over  Canal  Springs,  and  colleoled 
:,  in  1818.  This  was  taken  ultli- 
cc,  and  appropriated  by  the  defen- 
the  use  of  their  mills,  before  any 
»propriation,  but  has  not  been  so 
ated  for  twenty  years ;  and  the 
be  decided  is,  whether  the  defen- 
f  so  duin^,  accpiired  any  ri^ht  to 
lost  the  plaintifl^,  through  whose 
70v\d  otherwise  have  flowed  in  its 
:oursc ;  and  we  are  of  opinion,  that 
not.  This  point  nn'*rht,  perhaps, 
>ied  of  in  favour  of  the  plaintiff, 
nitting  the  law  to  be  as  contended 
le  defendants,  that  the  first  occu- 
[uires  a  right  to  flowing  water ;  for 
special  verdict,  all  the  water  of  the 
found  to  have  been  a])propriated 
ey,  the  father,  and  used  for  twenty 
>  to  the  year  1818,  for  watering  his 
ind  irrigating  the  field,  now  tlie 
8.  A  right  to  use  the  water  thus 
.  by  occupancy,  in  right  of  the 
ist  have  passed  to  the  plaintifl*,  and 
It  be  lost  by  mere  non  user  from 
ili20  ;  and  the  total  or  partial  ab- 
I  of  the  water  may  be  an  injury 
a  right,  in  point  of  law,  though  no 
image  is  found  by  the  jury  to  have 
itained  in  tliat  respect,  llul  we  do 
.  to  rest  a  judgment  for  tl.e  plain- 
lis  narrow  ground.  We  think  it 
!ttcr  to  discuss,  and,  as  far  as  we 
to  settle  the  principle,  upon  \vhich 
r  tills  nature  depend,  'i'he  propo- 
r  which  the  plaintiiV  contends,  is, 
possessor  of  land  through  which 
1  stream  runs,  has  a  rigiit  to  the 
ge  of  tliat  stream  flowing  in  its 
cours€|  and  to  use  it  when  he 
for  any  purposes  of  his  own,  not 


inconsistent  with  a  similar  right  of  the 
proprietors  of  the  land  above  and  below ; 
that  neither  can  a  proprietor  abov^  di- 
miin'sli  the  (piantity,  or  injure  the  (jiiality 
of  water,  whicli  would  otherwise  dt-.scond: 
nor  can  any  jiroprietor  below  throw  hack 
the  water,  without  his  licence  or  grant  ; 
and  tliat  whether  lo>s,  by  diversion  of  the 
general  benefit  of  such  a  stream,  be  or  be 
not  such  an  injury,  in  point  of  law,  to  sus- 
tain an  action,  with(nit  some  special  da- 
mage, yet,  as  soon  as  the  proprietor  of 
the  land  has  applied  it  to  some  purpose  of 
utility,  or  is  prevented  from  so  doing  by 
the  diversion,  he  has  a  right  of  action 
against  the  person  diverting.  Tlie  propo- 
sition of  the  defendants  is,  that  the  right  of 
flowing  water  is  puhlUi  juris,  and  that  the 
first  person  who  can  get  possession  of  the , 
stream,  and  apply  it  to  a  useful  purpose, 
has  a  good  title  to  it,  against  all  the  world, 
including  the  proprietor  of  the  land  below, 
wlu)  has  no  right  of  action  against  hiin, 
uidess  such  proprietor  has  already  applied 
the  stream  to  some  useful  pur]K)se  also, 
witli  which  the  diversion  interferes  ;  and  in 
default  of  his  having  done  so,  may  alto- 
gether deprive  him  of  the  benefit  of  the 
water.  In  deciding  the  question,  we  might 
content  ourselves  by  referring  to,  and 
relying  on,  the  judgment  of  this  Court,  in 
this  case,  on  the  motion  for  a  new  trial,  in 
'si  Darn.  JJ-  AduL  :;Oi(lJ);  but  as  the 
point  is  of  impoi.ance,  and  the  form  in 
which  it  is  now  again  presented  to  us,  leads 
to  a  belief  that  it  will  be  carried  to  a  court 
of  error,  we  think  it  right  to  give  the 
reasons  for  our  judgment  more  at  large. 
The  position  that  tlie  fir2>t  occupant  of  run- 
ning water  for  a  beneficial  purpose,  has  a 
good  title  to  it,  is  perfectly  true  in  this 
sense,  that  neitlier  the  owner  of  the  land 
below  can  pen  back  the  water,  nor  the 
owner  of  the  land  above  divert  it  to  his 
])rejiidice.  In  this,  as  in  other  cases  of 
injuries  to  real  property,  possession  is  a 
good  title  against  a  wrong-doer.  If  it  be 
the  owner  of  the  land  who  applies  the 
stream  that  runs  through  it  to  the  use  of 
a  mill  newly  erected,  or  other  purpose, 
and  the  stream  is  diverted  or  obstructed, 
he  may  recover  for  the  consetpient  injury 
to  the  mill — The  Earl  of  Rutland  \.  Borv- 

(13;  See  b.  c.  10  Luw  Juurii.  K.B.  107. 
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^(14) ;  but  it  is  a  very  different  question, 
whether  he  can  take  away  from  the  owner 
of  the  land  below,  one  of  its  natural  ad- 
vantages, which  is  capable  of  being  em- 
ployed to  profitable  purposes,  and  generally 
increases  the  fertility  of  the  soil  even  when 
unapplied,  and  deprive  him  of  it  altogether, 
by  anticipating  him  in  its  application  to  a 
useful  purpose.  If  this  be  so,  a  consider- 
able part  of  the  value  of  an  estate,  which 
in  manufacturing  districts  particularly  is 
much  enhanced  by  the  existence  of  an  un- 
appropriated stream  of  water,  with  a  fall 
within  its  limits,  might  at  any  time  be  taken 
away ;  and  by  parity  of  reasoning,  a  valu- 
able mineral  or  brine  spring  might  be  ab- 
stracted from  the  proprietor,  in  whose  land 
it  arises,  and  converted  to  the  profit  of 
another.  We  think,  that  this  proposition 
4)as  originated  in  a  mistaken  view  of  the 
principles  laid  down  in  the  decided  cases 
ofBcaley  v.  ShatVy  Saunders  v.  Nervmany  and 
Williams  v.  Morland.  It  appears  also  to 
us,  that  the  doctrine  of  Blackstone,  and  the 
dicta  of  the  learned  Judges,  both  in  some  of 
those  cases,  and  that  of  Cox  v.  Matthews^  has 
been  misconceived.  In  the  case  ofBealey 
V.  ShaWf  the  point 'j^ided  was,  that  the 
owner  of  lana,  through  which  a  natural 
stream  ran,  (which  was  diminished  in  quan- 
tity by  having  been  in  part  appropriated 
to  the  use  of  works  above,  for  twenty 
years  and  more  without  objection,)  might, 
after  erecting  a  mill  on  his  own  land,  main- 
tain an  action  against  the  proprietor  of 
those  works,  for  an  injury  to  that  mill,  by 
a  further  subsequent  diversion  of  the  water. 
This  decision  is  in  exact  accordance  with 
the  proposition  contended  for  by  the  plain- 
tiff, that  the  owner  of  the  land  through 
which  the  stream  flows  may,  as  soon  as  he 
has  converted  it  to  a  purpose  producing 
benefit  to  himself,  maintain  an  action 
against  the  owner  of  the  land  above,  for  a 
subsequent  act,  by  which  that  benefit  is 
diminished ;  and  it  does  not  in  any  degree 
support  the  position,  that  the  first  occu- 
pant of  a  stream  of  water  has  a  right  to 
it,  against  tlie  proprietor  of  land  below. 
Lord  Ellcnborough  distinctly  lays  down 
the  rule  of  law  to  be,  "  that  independent 
of  any  particular  enjoyment  used  to  be  had 
by  another,  every  man  has  a  right  to  have 

(t»;  Pulm.  «90. 


the  advantage  of  a  flow  of  water  in  hi 
land,  without  diminution  or  alteration 
an  adverse  right  may  exist  founds 
the  occupation  of  another.  And  alt] 
the  stream  be  either  diminished  in 
tity  or  even  corrupted  in  quality, 
means  of  the  exercise  of  certain  ti 
yet,  if  the  occupation  of  the  party  so  t 
or  using  it  have  existed  for  so  long  a  d 
may  raise  the  presumption  of  a  gran 
other  party,  whose  land  is  below, 
take  tlie  stream,  subject  to  such  ad 
right."  Mr.  Justice  Lawrence  cor 
tlie  opinion  of  Mr.  Baron  Graham,  c 
trial,  that  '*  persons  possessing  lands  < 
banks  of  rivers,  had  a  right  to  the  fli 
the  water  in  its  natural  stream,  unless 
existed  before,  a  right  in  others  to  t 
or  divert  any  part  of  it  to  their  otm 
Mr.  Justice  Le  Blanc,  in  his  iudgment 
as  follows :  **  The  true  rule  is,  that  aft 
erection  of  works,  and  tlie  appropr: 
by  the  owner  of  the  land  of  a  certain  < 
tity  of  the  water  flowing  over  it,  if  a 
prietor  of  other  land  afterwards  takes 
remains  of  the  water  before  una] 
priated,  the  first-mentioned  owner, 
ever  he  might,  before  such  second  a] 
priation,  have  taken  to  himself  so  ; 
more,  cannot  do  so  afterwards."  Anc 
expression,  in  which,  in  truth,  that  lei 
Judge  cannot  be  considered  as  givioi 
opinion  upon  the  effect  of  a  prior  a] 
priation,  is  the  only  part  of  the  case  v 
has  any  tendency  to  support  the  doc 
contended  for  by  the  defendants.  The 
of  Saunders  v.  Newman  is  no  auth 
upon  this  question,  and  is  cited  on! 
shew,  that  Mr.  Justice  Holroyd  qt 
the  opinion  of  Le  Blanc,  J.,  above  i 
tioned,  and  he  confirms  it  so  £ur  as 
that  the  plaintiff,  by  erecting  his  new 
appropriated  to  himself  the  water  n 
then  state,  and  had  a  right  of  action  fex 
subsequent  alteration,  to  the  prejudic 
his  mill ;  about  which  there  is  no  quet 
The  last  and  principal  authority  is  tfa 
WilUams  v.  Marland.  The  case  itsri 
cides  no  more  than  this,  that  the  pla 
having  in  his  declaration  complained 
the  defendants  had,  by  a  flood-*gate  a 
the  stream  above,  prevented  the  water 
running  in  its  regular  course  throng] 
plaintiff's  land,  and  caused  itto  flow  wi 
creased  force  and  impetuosity,  and  th< 
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undermined  and  damaged  tlio  plaintifTs 
banks,  could  not  recover;  the  jury  haviiifr 
found  that  no  such  damage  was  sustained. 
The  judgment  of  all  the  Judges  proceeded 
upon  this  ground,  though  there  is  some 
obterration  made  by  my  Brother  Uayley. 
which  would  seem  at  first  si^ht  to  favour 
the  proposition  contended  for  by  the  de- 
fendants.    These  observations  are,  **  that 
flowing  water  is  originally  pu6/i'ct^'riri«;  as 
MOD  as  it  is  appropriated  by  an  individual, 
his  right  is  coextensive  with  the  benefieial 
ne  to  which  he  appropriated  it.  Subject  to 
that  right,  all  the  rest  of  tlie  water  remains 
pMei  juris.  The  party  who  obtains  a  riglit 
to  the  exclusive  enjoyment  of  the  water, 
does  so,   in  derogation  of  the  primitive 
right  of  the  public.     Now,  if  this  be  the 
tmc  character  of  the  right  to  water,  the 
party  complaining  of  the  breach  of  such  a 
i^fat,  ought  to  shew  that  he  is  prevented 
fiom  having  water  which  he  has  acquired 
»  right  to  use  for  some  beneficial  purpose." 
The  dictum  of  Tindal,  Lord  C.  J.,  in 
ititfgms  ▼.  Inge,  is  to  this  effect :  *'  Water 
Howing  in  a  stream,  it  is  well  settled  l)y  the 
h«  of  England,  is  pubiici  juris,     hy  the 
Roman  law,  running  water,  light,  aiul  air, 
were  considered  as  some  of  those  things 
which  were  res  commune f^  and  which  were 
defined  *  things,  the  property  of  which  bc- 
hmgs  to  DO  person,  but  the  use  to  all.' 
And,  by  the  law  of  England,  the  person 
who  first  appropriates   any  part  of  this 
•Iter,  flowing  through  his  land,  to  liis  own 
He,  hai  the  right  to  the  use  of  so  much  as  he 
thai  appropriates,  against  any  other ;"  and 
hi  that  he  cites  Bealey  v.  Shaw  and  others, 
which  caae,  however,  is  no  authority  for 
thispoeition,  as  far  as  relates  to  the  owner 
of  the  land  below ;  probably,  therefore, 
Ik  Lord  Chief  Justice  intended  the  ex- 
pcttion  "any  other,"  to  apply  to  those 
only  who  diverted  or  obstructed  the  stream. 
To  theae  dicta  may  be  added,  the  passage 
from  Biaekstone*s  Commentaries,  vol.  2. 14, 
"  There  are  some  few  things  which,  not- 
withstanding the  general  introduction  and 
oootinnance   of  property »  must  still   un- 
afoidably  remain  in  common,  being  such 
wherein  nothing  but  an  usufructuary  pro- 
perty 18  capable  of  being  had  ;  and  there- 
lore,  they  ahall  belong  to  the  first  occupant, 
during  the  time   he  holds  possession  of 
tbem,  and  no   longer.      Such  (amongst 
New  Seribb^  II.— K.B. 


others)  are  the  elements  of  light,  air,  and 
water,  which  a  man  may  occupy  by  means 
of  his  windows,  his  gardens,  his  mills,  and 
other  conveniences  ;  such  are  also  the  ge- 
nerality of  those  animals  which  are  said 
to  be  Jtrrte  naturec,  or  of  a  wild  and 
untameable  disposition,  which  any  man 
may  seize  upon  and  keep  for  his  own 
use  or  pleasure.  All  these  things,  so 
long  as  they  remain  in  possession,  every 
man  has  a  ri^rht  to  enjoy  without  disturb- 
ance ;  but  if  once  tliey  escape  from  his 
custody,  or  he  voluntarily  abandons  the 
use  of  them,  they  return  to  the  common 
stock,  and  any  man  else  has  an  equal  right 
to  seize  and  enjoy  them  afterwards."  And 
in  the  same  volume,  page  1 8,  **  Water,  is 
a  moveable  wandering  thing,  and  must,  of 
necessity,  continue  common  by  the  law  of 
nature,  so  that  I  can  only  have  a  tempo- 
rary, transient,  usufructuary  property  there- 
in ;  wherefore,  if  a  body  of  water  runs  out 
of  my  pond  into  another  man's,  I  have 
no  right  to  reclaim  it."  None  of  these  dicta, 
when  properly  un<lers>tood,  with  reference 
to  the  cases  in  which  they  were  cited,  and 
the  original  authorities  in  the  Roman  law, 
from  which  the  position  that  water  is  ;>r/&- 
lici  juris  is  deduced, our?ht  to  be  considered 
as  authorities,  that  the  first  occupiir  or  first 
person  who  chooses  to  a])propriate  a  natu- 
ral stream  to  an  useful  purpose,  has  a  title 
against  the  owner  of  land  below,  and 
may  deprive  him  of  the  benefit  of  the  na- 
tural flow  of  water.  The  Roman  l.tw  is 
(2  lust,  tit.  1.  8.  l.)as  follows  :  '*  Kt  qui- 
dem  naturali  jure  communia  sunt  omnium 
hcec :  aer,  aqua  profluens  et  mare,et  per  hoc 
littora  maris."  It  is  worthy  of  remark,  that 
Fleta,  enumerating  the  "  res  communes,'* 
mentions  '*aqua  profluens,"  lib.  3.  c.  17. 
Vinnius  in  his  Commentary  on  the  Institutes, 
explains  the  meaning  of  the  text,  "  Com- 
munia sunt  quae  natura  ad  omnium  usum 
prodita,  in  nullius  adhuc  ditionem  aut 
dominium  pervenerunt.  Hue  pertinent 
praecipue  aer  et  mare,  quae  cum  ])ropter 
immensitatem,  tam  propter  usum  quem  in 
commune  omnibus  debcnt  jure  gentium, 
divisa  non  sunt,  scd  relicta  in  suo  jure  et 
esse  prim8CVO,adeoque  nee  dividipotuerunt. 
Item  aqua  profluens,  hoc  est,  aqua  jiigis 
quae  vel  ah  imbribus  collecta,  vel  a  veiiis 
terrsc  scaturiens  perpetuum  fluxum  agit, 
flumenque  aut  rivum  perennem  facit.   Poa- 
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are,  therefore,  dearlj  of  opiDion,  that  the 
pUintiS*  it  entitled  to  recover,  in  respect 
of  the  abetracting  of  the  water  taken  from 
the  Over  Canal  Springs,  as  well  as  the 
other  injuries  complained  of,  and  for  which 
dimaget  have  been  assessed  by  the  jury. 
Ai  to  die  right  to  recover  for  the  injury 
luitiined  bj  the  water  being  returned  in  a 
hetted state,  there  can  be  no  question.  Whe- 
ther be  could  have  maintained  an  action, 
before  he  had  constructed  his  mill,  or  ap- 
plied the  water  of  the  stream  to  some  profit- 
ihle  purpose,  we  need  not  decide.     It  may 
be  proper,  however,  to  refer  to  two  cases  not 
cited  in  the  argument.     In  Palmer  v.  Keb^ 
ileikwaile{l  /^the  declaration  merely  stated, 
thit  the  water  used  and  ought  to  run  to 
the  plaintiff's  mill ;  and  Lord  Holt  said, 
"Supposing  a  watercourse    run    to    my 
grouod,  and  I  have  no  use  for  it,  and  one 
is  an  adjoining  ground  divert  it  before  it 
comes  to  mine,  will  an  action  lie  ?"     ts 
sot  this  the  same?   Must  not  you  lay  some 
me  for  it  ?     But  you  will  speak  to  it  again. 
lo  the  report  of  the  same  case,  in  Skin- 
mer^  B5,  PoUexfen  in  argument  said,  "  He 
took  it  to  be  a  clear  case,  that  the  stream 
leing  the  plaintiff's,  the  defendant  could 
aiot  divert  it ;"  and  so  held  the  Court,  that 
an  action  had  lain  for  diverting  the  stream, 
tboagh  no  mill  had  been  erected.  Tlie  final 
ifiult  of  that  case  does  not  appear  in  the 
looks,  and  the  roll  has  been  searched  for  in 
vain.     In  Glynne  v.  Nicholas  (18),  a  simi- 
lar question   was   raised,  which   appears 
from  the   report   of  the    same    case,   in 
Comhcrbach,  48,  to  have  been  decided  for 
the  plaintiff;  it  must  not,  therefore,  be 
considered  aa  clear,  that  an  occupier  of 
kad  naay  not  recover  for  the  loss  of  the 
general  benefit  of  the  water,  without  a  spe- 
cial use  or  apecial  damage  shewn ;  but  be 

fer  an  injuiy  which  resiilta  to  bis  nei^hboar,  is  so 
ckarlj  ibewD,  tbit  the  simplest  laymun  may  readily, 
bf  raadinE  that  jndgment,  become  acquainted  witb 
(as  prioeiples  of  Jaw  wbich  apply  to  tbe  present 
natation ;  and  altboogb  it  does  not  appear,  either 
noffl  tbe  rapoit  in  tbe  Law  Journal,  or  from  that 
ia  Sim.  &  Sto.,  tbac  all  the  cases  were  brought 
under  tbe  comnderation  of  tbe  Court,  it  is  impoHsible 
to  read  Ifae  judgment  of  tbe  Master  of  tbe  Rolls, 
wiiboQt  being  conrinced  that  he  had  considered  tbe 
hw  and  aaUiorities  upon  tbe  point  witb  the  deepest 
attentioa. 

(17)  1  Sbow.  64. 

(18)  f  Sbow.  507. 


that  as  it  may,  the  plaintiff  in  this  case, 
who  has  sustained  actual  damage,  is  en- 
titled to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


1833.      ) 
day  1.    i 


OOSS  V.  LORD  NUGENT. 


May 

Written  Agreement — Parol  Evidence — 
Statute  of  Frauds. 

By  the  statute  29  Car,  2.  c.  3,  "  no  action 
shall  be  brought  whereby  to  charge  any  pet' 
son  upon  any  contract  or  sale  of  lands^  ^c, 
unless  tlie  agreement  upon  which  such  action 
slutll  be  brought t  or  some  note  or  memorandum 
thereof  shall  be  in  writing,**  ^c.  Where^ 
therefore,  a.  contract  for  the  sale  of  lands, 
with  good  title,  was  originally  in  writing,  not 
under  seal,  and  the  same  was  afterwards 
varied  by  parol,  whereby  a  defect  of  title 
was  waived: — It  was  held,  that  no  action 
could  be  maintained  upon  it,  as  the  whole 
contract  was  not  in  writing. 

Such  a  contract  may  be  discharged  by 
parol — comme  semble. 

By  an  agreement  in  writing,  the  plaintiflf 
contracted  to  sell  to  the  defendant  several 
lots  of  land,  for  the  sum  of  450/.,  and  to 
make  a  good  title  to  them ;  and  80/.  was  paid 
to  him  as  a  deposit.  It  was  afterwards  dis- 
covered, that,  as  to  one  of  the  lots  of  land  a 
good  title  could  not  be  made,  and  it  was 
then  agreed  by  the  defendant  that  he  would 
waive  the  necrssily  of  a  good  title  being 
made  as  to  that  lot,  and  the  plaintiff  after- 
wards delivered  possession  of  the  whole  of 
the  lots  to  the  defendant,  which  he  accepted, 
but  at  a  subsequent  period  refused  to  pay 
the  remainder  of  the  purchase  money,  and 
relied  upon  the  objection  to  the  title.  This 
action  was  brought  to  recover  the  remainder 
of  the  purchase  money ;  and,  at  the  (rial, 
before  Gaselce,  J., at  the  last  Spring  Assizes 
for  the  county  of  Buckingham,  parol  evi- 
dence was  admitted,  to  prove  the  waiver  of 
the  objection  to  the  want  of  title,  and  a 
verdict  was  found  for  the  plaintiff,  with 
liberty,  however,  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit.  In  Michaelmas 
term,  a  rule  had  been  obtained  for  that 
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if  it»  bj  a  new  contract  not  ia 
r  altogether  to  waive,  dissolve, 
focmer  agreement,  or  in  any 
d  CO,  or  subtract  fronn,  or  vary 
r  ternw  of  it,  and  thus  to  make 
act,  which  is  to  be  proved 
written  agreement,  and  partly 
luent  verbal  terms  engrafted 
U  be  thus  left  of  the  ivritten 
And  if  the  present  contract 
ict  to  the  controul  of  any  act 
:,  we  think  tliat  it  would  have 
int  §ot  the  parties,  by  word  of 
KMC  with  requiring  a  good  title 
>  the  lot  in  question,  and  that 
;ht  be  maintained.  But  the  Sta- 
8  has  made  certain  regulations 
a  for  the  sale  of  lands ;  and 
ir.  2*  c.  3.  i.  4,  it  is  enacted, 
ion  shall  be  brought,  whereby 
f  person  upon  any  contract  or 
,  tenements,  or  hereditaments, 
It  in  or  concerning  the  same, 
igreement  upon  which  such 
e  brought,  or  some  memoran- 
hereof,  sliall  be  in  writing,  and 
i  party  to  be  charged  there- 
e  other  person  thereunto  by 
authoriaed."  It  is  to  be  ob- 
he  statute  does  not  say,  in  dis- 
lat  all  contracts  or  agreements 
he  aale  of  lands  shall  bu  in 
hat  it  enacts  i*,  that  no  action 
ght  unless  they  are  in  writing, 
ia  no  clause  in  the  act  which 
dissolution  of  such  contracts 
iting,  it  should  rather  seem 
i  contract  concerning  the  sale 
y  BtiU  be  waived  and  aban- 
new  agreement  not  in  writ- 
prevent  either  party  from  re* 
the  contract  which  was  in 
is  not,  however,  necessary  to 
m  upon  that  point,  as  this  is 
and  abandonment  of  the  whole 
ment,  but  only  a  part  of  it ;  and 
is,  what  is  the  effect  of  that? 
id  by  the  plaint  iflT,  that  tins  docs 
gree  vary  what  is  to  be  done 
ty;  that  tlie  same  land  is  to  be 
sre  is  to  be  the  same  extent  of 
I  land,  and  it  is  to  he  conveyed 
ime,  and  the  same  price  is  lo 
that  it  is  only  an  abandonment 


of  a  collateral  point.  But  we  think  that  the 
object  of  the  Statute  of  Frauds  was  to  ex- 
clude all  oral  evidence  as  to  contracts  for 
the  sale  of  lands,  and  that  any  contract 
which  is  sought  to  be  enforced  must  be 
proved  by  writing  only.  But  in  the  present 
case  the  written  contract  is  not  that  which 
is  sought  to  l>e  enforced ;  it  is  a  new  con- 
tract which  the  parties  have  entered  into; 
and  that  new  contract  is  to  be  proved, 
partly  by  the  former  written  agreement, 
and  partly  by  the  new  verbal  agreement; 
the  present  contract,  therefore,  is  not  a  con- 
tract entirely  in  writing ;  and  as  to  the  title 
being  collateral  to  the  land,  the  title  appears 
to  us  to  be  a  most  essentia]  part  of  the  con- 
tract ;  for,  if  there  be  not  a  good  title,  the 
land  may,  in  some  instances,  better  not  be 
conveyed  at  all.  But  our  opinion  is  not 
formed  upon  the  stipulation  about  the  title 
being  an  essential  part  of  the  agreement, 
hut  upon  the  general  eflect  and  meaning  of 
the  Statute  of  Frauds,  that  the  contract  now 
brought  forward  by  the  plaintiff  is  not 
wholly  a  contract  in  writing.  We  do  not 
say  that  verbal  evidence  may  not  be  given 
of  cubtoms  and  usages  applicable  to  the 
subject  matter  of  the  written  contract  where 
the  contract  is  silent ;  that  has  been  done 
in  a  great  variety  of  uistances.  Whether 
the  plaintiff  may  not  have  relief  in  a  court 
of  equity  we  give  no  opinion :  it  would  be 
for  the  Court  to  decide  upon  the  case  which 
should  be  brought  before  them.  Tliere  have, 
however,  been  some  cases  at  law  on  coiw 
tracts  withiu  the  Statute  of  Frauds,  where 
verbal  evidence  has  been  allowed.  Warrtn 
v.  Staggf  cited  in  Liuler  v.  llollandt  Thresh 
V.  Raiee,  and  Cuff  v.  Penn :  these  were 
cases  where  the  time  for  the  perforniance  of 
the  contract  had  been  enlarged  by  a  verbiil 
agreement,  and  they  were  decided  on  the 
ground  tliat  the  original  contract  continued, 
and  that  it  was  only  a  substitution  of  differ- 
ent days  of  performance.  It  is  not  neces^ 
sary  to  say  whether  these  cases  were  rightly 
decided ;  if  they  were  so,  still  the  present 
is  a  different  case,  for  here,  without  doubt, 
the  term  of  the  original  contract  was  varied. 
This  rule  must  therefore  be  made  absolute 
for  a  nonsuit. 

Rule  absolute^ 
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tiff  to  them  for  premiums  of  insu- 
00  ships,  and  property  of  otlicr  per- 
is part  payment  of  this  sum,  and  paid 
ifance  of  1,475/.  llf.  to  the  plaintiff, 
ptemher  the  plaintiff  became  a  bank- 
not  having  paid  to  I^e  Qucsne,  the 
nt  received  by  him  and  allowed  in 
nt,  and  this  action  was  brought  by 
oesiie  in  the  name  of  the  plaintiff  to 
er  from  the  defendants  the  sum  of 
L  9«.,  on  the  ground  that  the  plain- 
is  authorised  to  account  for  the  loss 
ney  only,  and  that  a  payment  in  any 
winr  was  not  binding  upon  his  prin- 
"niere  were  several  pleas,  and 
^t  the  rest,  a  plea  of  payment,  upon 
die  question  arose.  At  the  trial, 
i  Lord  Tenterden,  at  the  Sittings 
Trinity  term,  tlie  defendants  had  a 
tj  on  the  ground  that  Le  Qucsne  had 
«ced  in,  and  adopted  the  mode  of 
nt  pursued  by  the  plaintiff,  and  was 
by  it.  If  it  had  depended  on  the 
ety  of  the  verdict,  we  should  have 
It  it  right  to  submit  the  case  to  the 
erfttion  of  another  jury,  for  we  are 
means  satisfied  that  the  evidence 
1  acquiescence  and  adoption  by  Le 
te,  ms  he  was  never  correctly  in- 
1  of  the  real  state  of  the  facts.  It 
tsisted  by  the  counsel  for  the  defcn- 
tkftt  the  evidence  proved  a  genc- 
feucy  in  Poingdestre  and  Gibson, 
lerefore,  their  acts  bound  Le  Quesnc ; 
e  are  of  opinion  the  verdict  cannot 
pported  on  that  ground,  as  their 
u  agency  was  not  proved,  and,  in- 
waa  negatived  upon  the  trial.  The 
sjeeticm  is,  that  as  the  covenant  was 
3ibaon,  and  he  alone  could  sue  upon 
rment  to  him  in  any  mode  by  which 
s  bound,  would  be  a  good  payment 
It  Le  Qnesne,  and  as  the  settlement 
die  plaintiff  bound  him,  it  equally 
I  LeQoesne  suing  in  his  name;  and, 
IhU  consideration,  we  are  of  opinion 
[feit  objection  is  valid.  Tlie  plaintiff, 
h  he  sues  as  trustee  of  another,  must, 
mirt  of  law,  be  treated  in  all  respects 
» party  upon  the  record.  If  there  is 
nice  against  him,  there  is  a  defence 
it  the  cestui  qui  trust  who  uses  his 
,  and  the  plaintiff  cannot  be  permitted 
fi  for  the  benefit  of  another,  that  his 
let  is  not  binding.  The  following  are 


the  authorities  which  appear  to  us  fully  to 
warrant  that  proposition.  In  Baucrman 
V.  Rad€nius{4\  in  which  the  question  was, 
whether  an  admission  by  the  plaintiff*,  who 
was  clearly  a  trustee  for  another,  should 
be  received  in  evidence.  Lord  Kcnyon 
says,  ''If  the  question  which  has  been 
made  in  this  case,  had  arisen  before  Sir 
Matthew  Hale,  or  Lords  Holt  or  Hard- 
wicke,  I  believe  it  never  would  have  oc- 
curred to  them,  sitting  in  a  court  of  law, 
that  they  could  have  gone  out  of  the 
record,  and  considered  third  persons  as 
parties  in  the  cause.  Here,  it  has  been 
contended,  that  Bauerman  &  Co.  arc  to  be 
laid  out  of  the  case  entirely,  and  we  are 
desired  to  substitute  Van  Dyck  &  Co.  om 
plaintiffs  in  their  room;  but  if  they  may 
be  taken  to  be  off  the  record,  then  they 
may  be  witnesses,  and  yet  it  is  not  pre- 
tended, that  they  could  have  been  eaa- 
amined  :  the  argument,  therefore,  that 
asserts  that  they  may  be  taken  from  off  the 
record,  not  holding  good  to  all  purposes, 
fails  entirely.  I  cannot  conceive,  on  what 
ground  it  can  be  said,  that  Bauerman  & 
Co.  may  be  considered  not  as  parties  in 
the  cause,  for  the  purpose  of  rejecting 
their  admissions,  and  yet,  as  the  parties  in 
the  cause,  for  the  purpose  of  preventing 
their  being  examined  as  witnesses.  1  take 
it  to  be  an  incontrovertible  rule,  that  the 
admission  made  by  a  plaintiff  upon  the 
record,  is  admissible  evidence."  So,  a  re- 
lease by  the  plaintiff,  upon  the  record, 
suing  for  the  benefit  of  another,  was  de- 
cided, in  a  case  before  Lord  Mansfield,  to 
be  a  good  answer  at  law,  cited  in  Bauer- 
man V.  Radenius;  and  Lawrence,  J.  ex* 
presses  the  same  opinion  in  the  case  last 
mentioned.  The  courts  of  law  have  been 
in  the  habit  of  exercising  an  equitable 
jurisdiction  upon  motion*  and  setting  such 
releases  aside,  or  preventing  the  defendant 
from  pleading  them,  as  in  Le^ii  v.  Legk 
(.')),  Payne  v.  Rogers  (6),  Jones  v.  Herbert 
(7),  and  by  Abbott,  C.  J.,  in  Skaife  and  an- 
oiher  v.  Jackson  (8),  and  many  other  cases, 
which  practice  shews  very  clearly  the 
opinion  of  the  Courts,  that,  but  for  their 

(4)  7  Term  Repi  665, 

(5)  1  Boi.  &  Pol.  447. 

(6)  Doutsl.  391. 

(7)  7Tauiit.  4«1. 

^8;  3  H.  &  C.  4tl  ;  s.  c.  S  Law  Joaro.  K.B.  43. 
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equitable  interference,  the  real  plaintiff 
could  not  be  heard.  Again,  in  Atner  v. 
George  (9),  where  trustees  for  the  benefit 
of  creditors  sued  in  the  name  of  the  insol- 
vent, Lord  Ellenborough  held,  that  a  re- 
ceipt in  full,  for  the  amount  by  the 
plaintiffs,  was  an  answer  to  the  action; 
and  his  Lordship  said,  *'  If  a  motion  had 
been  made  in  term  time,  to  prevent  the 
defendant  from  availing  himself  of  this 
defence,  perhaps  we  might  have  interfered. 
Sitting  here,  I  can  only  look  to  the  strict 
legal  rights  of  the  parties  upon  the  record ; 
and  there  can  be  no  doubt,  that  a  receipt 
in  full,  where  the  person  who  gave  it  was 
under  no  misapprehension,  and  can  com- 
plain of  no  fraud  or  imposition,  is  binding 
upon  him.  The  plaintiff  might  have  re- 
leased his  action,  and  it  is  impossible  to 
admit  evidence  of  his  attempting  to  de- 
fraud others."  In  Jones  v.  Yates  (10),  Lord 
Tenterden,  C.  J.  said,  "  We  are  not  aware  of 
any  instance,  in  which  a  person  has  been 
allowed,  as  plaintiff,  in  a  court  of  law,  to 
rescind  his  own  act,  on  the  ground  that 
such  act  was  a  fraud  on  some  other  per- 
son ;  for  a  party  seeking  to  do  that,  has 
the  benefit  of  his  own  fraud  ;"  and  there- 
fore, it  was  held,  where  one  of  two  part- 
ners disposed  of  some  of  their  effects  in 
trade,  in  fraud  of  the  other,  both  could 
not  sue,  in  a  court  of  law,  to  recover  for 
them  in  an  action  of  trover.  Upon  prin- 
ciple, and  on  these  authorities,  we  are  of 
opinion,  if  there  be  a  good  defence  against 
the  plaintiff,  there  is  a  good  defence  against 
Le  Quesne  suing  in  his  name.  The  only 
remaining  question  is,  whether  there  is  a 
good  defence  against  the  plaintiff.  Now, 
if  the  plaintiff  was  suing,  himself,  it  is  clear 
the  plea  of  payment  would  have  been  prov- 
ed, for  credit  given  to  the  plaintiff,  for  the 
amount  ofpremiums,  was  equivalent  to  pay- 
ment by  the  defendants,  to  the  plaintiff  of 
that  amount.  We  therefore  think,  the 
defendants  were  no  longer  liable ;  but  as 
this  point,  upon  which  we  decide  the  case, 
was  intended  to  be  reserved  by  Lord  Ten- 
terden, in  which  case  a  nonsuit  would  have 
been  entered,  we  think,  a  similar  rule  should 
be  now  pronounced. 

Rule  absolute  for  entering  a  nonsuit. 

(9)  1  Campb.  39«. 

(10)  9B.&C.d:}tr;fl.  c.7LtwJourD.K.B.217. 


IftS^         Z' WOODBRIDOE,    ASBIOITS 

April  19.  )     '•"''^">  **"*  *^" 

M         9.      M        OTHERS,  ASSIGNEES  < 
^       '     C.       LIS, »,  SWANNANDOl 

Bankrupt — Partnership — Right 
vent  Partner. 

Where  one  of  two  partners  become 
rupt,  his  solvent  co-partner ^who  stiUa 
to  carry  on  the  joint  trade,  may  ap^ 
joint  fund  to  the  discharge  of  pari 
debts.  Therefore,  where,  in  such  a  c 
solvent  partner  paid  into  the  hands 
and  his  partner* s  bankers,  a  sum  ofm 
meet  the  payment  of  bills  drawn,  pa^ 
their  house,  and  the  bankers  appi 
sums  accordingly: — Held,  tliat  the 
nees  of  the  bankrupt  could  not  recoc 
the  latter  tlie  sums  so  paid,  in  an  aa 
money  had  and  received. 

Assumpsit  for  money  lent  and  ad 
by  Parker  before  his  bankruptcy, 
Ayer  and  the  other  assignees  of  Ell 
the  other  common  counts. 

Plea — General  issue,  and  notice  • 
off. 

The  facts  of  this  case  were  shortly 
Parker  &  Elliri  were  in  partnersli 
gether,  as  wine- merchants,  and  h 
account  with  the  defendants,  who 
bankers  at  York.  On  22nd  March 
a  commission  of  bankrupt  issued  i 
Ellis,  at  which  time  a  balance  was  • 
the  defendants,  of  2,482/.  from  E 
Parker,  and  soon  after  the  bankruf 
Ellis,  it  was  likewise  arranged  by  I 
signees  and  Parker,  that  Ellis  &  Pi 
outstanding  debts  should  be  got  i 
paid  to  the  defendants,  to  an  accoui 
titled  '*The  effects  of  Messrs.  E 
Parker,"  (Messrs.  J.  G.  Parker,  R.  ( 
and  John  Ayer,)  and  that  the  same  d 
when  so  directed  by  Ellis's  assignee 
Parker,  be  transferred  to  the  credit  o 
&  Parker's  account  with  the  defends 
extinction  of  so  much  of  the  balance  ( 
them,  from  Ellis  &  Parker;  afte 
bankruptcy  of  Ellis,  Parker  contim 
carry  on  the  joint  trade,  thinking  i 
solvent,  and  capable  of^paying  its 
He  paid  into  the  bank  of  the  defei 
900/.,  part  of  the  partnership  funds, 
applied  by  the  defendants  in  paym 
running  bills  of  Parker  Sc  Ellisi  whid 
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ft  the  defendanti'  bank,  and  900/. 
•d  accordingly ;  Parker  also  ob- 
I  aiaent  of  Ellia's  assignees  to  ihe 
f  ihc  auDi  of  900/.  of  the  money 
tn  account  of  the  assignees  and 
Liid  it  was  to  recover  these  several 
GO/.,  that  this  action  was  brought 
the  asaigDeea  of  Ellis  and  of  Par- 
khe  15th  of  May,  a  commission  of 
;y  isaned  against  Parker;  and 
e  factf  appearing,  upon  the  trial, 
emnan,  C.  J.,  at  the  Guildhall 
Iker  last  term,  a  verdict  was  found 
fendanta,  with  leave  reserved  to 
iff  to  move  to  set  that  verdict 
.  enter  a  verdict  for  the  plaintiff, 
»r  either  of  those  sums. 
^earieli  now  moved  for  a  rule  to 
le  why  the  verdict  found  for  the 
8  should  not  be  set  aside,  and  a 
itered  for  the  plaintiff.  The  ques- 
MCher  one  partner,  who  is  solvent, 

she  joint  fund  of  himself  and  his 
r«to  the  discharge  of  partnership 
hout  the  concurrence  of  the  assig- 
is  insolvent  co-partner.  The  case 
y  and  others  v.  CrickeU{\)  is  in 
a  of  that  position — a  decision  of 
Um'a,  In  r»  Waii  (2),  is  to  the 

and  in  RamMboitom  and  others  v. 
Icikert  (3),  it  was  held  that  after 
ict  of  bankruptcy,  committed  by 
pro  oo-partners,  the  other  could 
ioTsement  transfer  negotiable  se- 
■ksch  existed  before  the  act  of 
sy«     jibel  V.  Sutlcn  (4)  was  also 

By  Jp— In  Rf  WaUf  there  was 
jury  transfer  by  the  solvent  part- 
money  was  taken  under  an  exe- 
The  principle  which  Lord  Eld  on 
B  down«  does  not  apply  to  the  case 
sot  by  a  solvent  partner ;  that 
mate  in  all  cases  to  prevent  a 
artncT  from  carrying  on  the  part- 
snsiiieas  at  all,  after  the  bnnk- 
'hia  eo-partner :  the  decision  must 
to  apply  to  an  equitable  consider- 
lie  case ;  at  all  events,  the  solvent 
and  the  assignees  of  the  insolvent 
tenants  in  common.     Would 


1)  5  Mmi.  Sc  Sel«r.  S36. 
S)  1  Jac.  &  Walk.  605. 
if)  1  Campb.  f79. 
;«)  3£ap.'108. 

Shies,  II.^K.B. 


not  Parker  have  been  as  much  entitled  to 
the  money  paid  into  the  banker's  hands  as 
the  assignees  of  Ellis  ?  There  was  a  case 
before  Lord  Mansfield,  in  which  an  action 
of  trover  was  brought  by  one  tenant  in 
common  against  another,  and  it  was  held, 
that  it  would  not  lie  (5).  Had  not  Parker, 
at  law,  as  much  right  to  distribute  what  was 
paid  in  on  the  partnership  account  among 
the  creditors  of  the  partnership,  as  the  as* 
signees  of  Ellis  had  ?] 

A  partner,  against  whom  no  commission 
has  issued,  has  no  right  to  consider  himself 
solvent,  unless  he  has  funds  to  discharge 
all  the  partnership  debts ;  and  the  action 
for  money  bad  and  received  is  very  differ- 
ent from  an  action  of  trover  ;  Parker  coidd 
not  defeat  the  policy  of  the  bankrupt  laws, 
and  distribute  the  joint  goods,  in  defraud 
of  the  joint  creditors.  But,  secondly,  the 
money  was  paid  in  to  the  bankers'  by  Ellis's 
assignees  and  Parker,  and  they  apply  the 
money  to  their  own  use,  without  sufRcient 
authority ;  the  transfer  of  the  account  was 
made  without  any  order  or  draft  for  the 
purpose.  The  money  was  paid  into  the 
bankers'  hands,  for  the  purpose  of  making 
an  equal  distribution  among  the  creditors  ; 
and  ii  the  bankers  knew  the  particular  pur- 
])ose  for  which  the  money  was  paid  into 
their  hands,  they  were  not  justified  in  pay- 
ing it  away,  or  applying  it  in  a  mode  which 
would  be  a  breach  of  the  trust  reposed  in 
them — Stewart^  assignee  of  Payne^  v.  Lee 
and  others  (6). 

[PAaKB,  J. — Parker  would  be  clearly 
entitled  to  his  share.  How  can  the  assig- 
nees of  Ellis  maintain  an  action  for  money 
had  and  received  ?] 

Cur»  adv,  vult. 

On  a  subsequent  day  in  this  term,  (May 
3,)  the  judgment  of  the  Court  was  delivered 
by- 

Dbkmax,  C.  J.  [who,  after  stating  the 
nature  of  the  action,  and  the  facts  of  the 
case,  proceeded] — It  is  quite  clear,  that 
Ellis's  share  of  the  joint  effects  was  trans- 

(5)  Tlio  case  ulluded  to  by  Mr.  Joatice  Parfce,  is 
most  probably  one  (which  was  tried  bpfora  Sir  J. 
Mansfield,  C.  J.,)  of  Fennlogs  v.  Lord  Grenvillp,  1 
TaimL  241.  The  aume  point  Jiai  aJso  been  decided 
in  Brammal  r.  Jones,  MS.,  cited  Selw.  N.P.  1J47; 
Enrnardiston  r.  Cliapman,  cited  from  I.ord  C.  J. 
King's  MS.,  in  Heath  v,  Habbard,  4  East,  13 1. 

(6)  1  Moo.  &  Mai.  158. 
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ferred  to  his  auigiiMs,  by  relation  to  his  act 
of  bankruptcy;  and  it  is  eoaally  clear,  that 
Parker's  remained  in  himself  after  the  bank- 
ruptcy of  Ellis ;  and»  thereforei  the  assig- 
nees and  the  soWent  partner  were  tenants  m 
common  of  all  the  partnership  funds.    It 
follows,  that  those  who  claim  under  the  sol- 
vent partner  are  in  the  same  situation  ;^  and, 
according  to  the  case  of  Harvey  v.  Cneketi^ 
it  makes  no  difference,  whether,  at  the  time 
of  acquiring  the  interest  of  the  soWent  part- 
ner, die  party  claiming  under  him  had  no- 
tice of  the  bankruptcy  or  not.  In  that  case, 
all  the  previous  decisions  were  considered, 
and  the  result  of  them  was,  that  a  creditor 
of  the  firm,  who  is  paid  fkirly,  and  without 
any  contemplation  oi  bankruptcy ,by  a  solvent 
partner,  after  the  bankruptcy  of  the  other, 
has  as  good  a  defence  at  law,  to  an  action 
by  the  assignees  of  both,  as  he  would  to  an 
action  by  the  assignees  of  the  bankrupt 
partner  and  the  solvent  partner  himself. 

It  was,  however,  urged,  that  the  case  of 
In  r§  Waiit  decided  by  Lord  Eldon,  was  a 
subsequent  authority  to  the  contrary ;  and  if, 
on  referring  to  that  case,  we  had  thought 
that  it  had  thrown  any  doubt  on  the  pre- 
vious decisions,  in  the  courts  of  law,  upon 
this  subject,   we    certainly    should  have 
granted  a  rule,  with  a  view  to  the  recon- 
sideration of  so  important  a  question ;  but 
we  are  clearly  of  opinion,  that  the  authority 
of  those  cases  is  leti  untouched.  The  Chan- 
cellor, sitting  in  bankruptcy,  exercises  both 
a  legal  and  equitable  jurisdiction ;  and  in 
the  case  cited,  Lord  Eldon  is  considering 
the  equitable  rights  of  the  assignees  of  the 
bankrupt  partner,  representing  the  general 
body  of  the  creditors.    Whether  the  assig- 
nees of  Ellis,  for  the  purpose  of  paying  the 
general  creditors,  have  in  this  narticular 
case  anv  equitable  claim  against  the  defen- 
dants, K>r  tlie  money  which  has  been  paid 
them  fairly  and  honestly,  and  in  the  course 
of  business,  by  the  sol  vent  partner,  is  a 
question  which  does  not  belong  to  a  court 
of  law  to  decide.  With  respect  to  the  latter 
sum  of  900/.,  which  was  paid  with  the  full 
consent  of  Parker  and  of  the  assignees  of 
Ellis,  and  without  the  least  suspicion  of 
fraud,  tliere  is  not  any  question ;  for  it  is 
quite  clear,  that  the  assignees  of  Ellis,  and 
Parker  could  not  have  recovered  it  back ; 
and  it  is  equally  clear,  that  the  assignees  of 
both  have  no  right  to  sue  for  it. 


We  are,  therefore,  of  opinkHii  ti 
ought  to  be  no  rule. 

Rukn 


u 


BXCHAEDSOir  «.  WATI 


1839. 
May  S. 

Devise — Construction — Parol  E 

Devise  of  the  **  close  tn  the  oeeu 
J.  W."  It  appeared,  that  /.  W.  a 
oecupalion  of  two  closes : — lieUf 
created  a  latent  ambiguity ,  nhieh  k 
evidence,  to  prove  nhich  of  the  t 
passed,  or  that  the  two  closes  were 
the  description  of**  the  close.*' 

Evidence  was  given  of  the  insh 
the  attorney  who  prepared  the  will, 
it  appeared,  that  the  testator  wishei 
in  Ktrton,  occupied  by  Watson,  to  I 
perty  of  the  devisee : — Held,  that 
dence  was  not  admissible  for  the  con 
of  tlie  jury. 

This  was  an  action  for  use  am 
tion,  to  which  the  defendant  pk 
general  issue ;  and  upon  the  trl 
Lent  Assizes,  183?,  for  the  conni 
coin,  a  verdict  was  found  for  tlu 
subject  to  the  opinion  of  the  Cou 
esse,  by  which  it  sppeared,  that  tli 
was  entitled  as  heir-at-law,  pro 
two  closes  did  not  pass  to  J.  Ri 
by  the  will  of  William  Richards 
words  of  the  devise  were  as  folh 
give  and  devise  all  that  my  mess 
tenements,  closes,  lands,  and  herei 
and  real  estates,  situate,  lying,  an< 
Kirton,  in  the  county  of  Lincoln, 
in  the  occupation  of  Joseph  Atk 
also  the  dose  in  Kirton  aforesaid, 
occupation  of  John  IVatson,  unto,i 
use  of  my  great-nephew,  John  Ri< 
It  appeared  that  John  Watson  i 
occupation  of  two  closes,  known  b 
names,  and  between  which  was  a 
able  intervening  space.  Evidence  i 
of  declarations  of  the  testator,  or 
instructions  given  to  his  attorn 
were  as  follows : — "  I  also  wish  t 
Joseph  Atkinson's  occupation  t 
property  of  John  Richardson, 
nephew,  taking  also  the  land  in  Ki 
pied  at  this  moment  by  Watson  ( 
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I  for  ihe  plaioliff,  contended,  tliat 
ig  the  parol  evidence  here  ofTered 
Imitiibie,  it  was  not  sufficient  to 
lat  a  de?ise  of  a  close  occupied  by 
could  paaa  two  closes.  Both  the 
of  Wills  and  the  Statute  of  Frauds 
that  a  will  should  be  in  writing;  and 
ment  of  the  Court  can  only  be  ex- 
y  of  the  testator's  meaning,  as  con- 
j  the  will.  The  other  side  will 
nr  to  avail  themselves  of  the  old 
law,  amlnguitas  verborum  laiens 
om  swppUlur.  This  maxim  lias  been 
ly  eonsidcred  in  the  judgment  in 
le  of  Miller  v.  Travers  and  otfiers 
1  the  admission  of  parol  evidence 
ed  to  two  classes  of  cases.  The 
vhere  the  description  of  the  thing 
or  of  the  devisee,  is  clear  upon  the 
he  will,  but  upon  the  death  of  the 
it  is  found,  that  there  is  more  than 
to,  or  more  than  one  person  whose 
ion  follows  out,  and  fills  tlie  words 
the  wilL  The  other  class  of  cases, 
.  which  the  description,  as  contained 
illy  of  the  thing  intended  to  be  de- 
'  of  the  person  who  is  intended  to 
true  in  part,  but  not  in  every  par- 
Tlie  present  case  does  not  fall 
ither  of  these  classes  of  cases.  If 
ire  any  ground  for  inferring  from 
b  need  in  ilie  will,  that  the  testator 
particular  close  in  view,  evidence 
Naibly  have  been  given,  in  order  to 
lich  of  the  two  he  did  mean.  The 
a  which  is  now  attempted  to  be 
the  words  used,  is  not  the  rejecting 
[  description,  but  entirelyrchai»ging 
id  making  a  devise  of  a  close,  ope- 
Mws  two  closes.  The  resnit  of  parol 
i  must  be  such  as  "to  stand  well 
I  words  of  the  will,"  8  Rep,  1 55  ; 
if  clear,  is  calling  in,  evidence  to 
a  into  the  will  an  intention  not 
t  on  the  face  of  it.  Then,  secondly, 
I  amonnt  to  an  election  ? 
LX,  J.— That  can  only  be  where  the 
I  to  ffive  an  election  is  clear  upon 
itaeif.  In  the  present  case,  it  is 
ho  meant  to  pass  one  of  two  things, 
pvo  no  election?] 

•  Clarke^  contrik, — The  Court  will 
1  a  construction  upon  the  will,  as,  if 
bio  give  eflbct  to  the  intention  of  the 
9M $  S.S.  to  Law  Jonrn.Cbtnc.  Id7. 


testator,  apparent  upon  the  face  of  the 
will.  It  is  evident,  here,  that  by  the  de« 
vise  of  the  close  now  in  the  occupation  of 
Watson,  the  testator  meant  to  give  what- 
ever Watson  occupied ;  then,  are  the  words 
such  as  to  justify  the  Court  in  putting  that 
construction  upon  them?  "  Close,"  has  no 
definite,  precise,  and  technical  meaning,  in 
law ;  it  is  not  necessarily  a  field ;  it  may  have 
been  used  by  the  testator  as  synonymous 
with  ''  the  land."  The  evidence  that  was 
oflTered,  was  not  oflTered  to  shew  the  inten- 
tion of  the  testator,  but  to  shew  what  was 
included  in  the  term  used«^what  was  the 
testator's  interpretation  of  the  word  elote. 
In  Pr€$$  v.  Parker  {t\  evidence  was  ad- 
mitted to  shew,  that  a  coal-cellar  was  part 
of  the  messuage  devised.  Lane  v.  Eairl  of 
Stanlkope  (8),  was  also  cited.  In  GoodlitU 
d.  Radford  v.  Southem{4r\  a  devise  of  ''all 
that  my  farm  called  Trogues  Farm,  now  in 
the  occupation  of  A.  C,"  was  held  not  to  be 
necessarily  limited  to  the  lands  of  Trogues 
Farm,  in  the  occupation  of  A.  C,  but  might 
be  shewn  by  evidence  to  extend  to  other 
lands  of  Trogues  Farm,  not  in  his  occupa- 
tion. 

[Parkx,  J. — There  waa  a  sufficient  cer- 
tainty by  the  first  description,  and yaiia  dn^ 
scriptio  non  9ioce/.l 

Doe  d.  Humphreys  v.  Robertt  (8),  was 
also  cited. 

Aww$  replied. 

Denman,  C.  J.— It  appears  to  me,  that 
there  was  a  latent  ambiguity,  which  might 
have  been  explained ;  but  the  evidence  which 
was  received,  leaves  it  in  as  great  an  am- 
biguity as  existed  before.  As  neither  the 
words  nor  the  evidence  adduced,  shew,  that 
by  the  close,  he  meant  to  devise  the  two 
closes,  or  one  of  them  only,  I  think  that 
the  will  is  void  for  uncertainty.  It  is  very 
clearly  not  a  case  of  election. 

LiTTLBDALE,  J. — I  am  also  of  opinion, 
that  this  parol  evidence  did  not  ascertain 
what  the  intention  of  the  testator  was.  There 
are  a  great  many  cases,  in  which  it  has  been 
holden,  that  a  particular  description  does 
not  vitiate  a  prior  sufficient  one.  This  is 
not  the  case  of  an  election ;  there  is  nothing 

(9)  f  Bing.  456 ;  8.  c.  8  Ltw  Joora.  C.P.  96. 

(3)  6  Tenn  Rep.  945. 

(4)  1  Han.  &  Selw.  t99, 

(5)  5  Ban. »  AW.  407. 
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to  shew,  that  it  was  the  intention  of  the  tes- 
tator, that  the  devisee  .should  elect ;  and  as 
it  is  impossible  to  discover  what  this  will 
intended  to  pass,  it  is  void  for  uncertainty. 
Parke,  J. — I  am  also  of  opinion,  that 
the  plaintiff  is  entitled  to  recover.     I  am 
sorry  to  come  to  that  conclusion,  because 
it  is  evident  the  testator  meant  to  have  done 
what  he  has  not  done.     The  devise  is  of  a 
close  in  the  occupation  of  John  Watson. 
It  appears,  upon  the  receipt  of  parol  evi- 
dence, (which  was  clearly  admissible,)  that 
Watson  was  in  the  occupation  of  two  closes 
in  Kirton.     If  the  evidence  stood  there,  it 
would  be  uncertain  which  of  the  two  closes 
the  testator  intended  to  pass ;  and  the  ques- 
tion, therefore,  is,  whether  the  parol  evi- 
dence, which  was  afterwards  received,  ought 
to  have  been  submitted  to  the  jury.     Evi- 
dence was  admissible,  as  to  what  the  mean- 
ing of  the  term  "  close"  was,  in  the  county 
in  which  tlie  testator  lived ;  so,  if  there  had 
been  two  persons,  or  two  estates,  which 
would  have  answered  the  description  in  the 
will,  evidence  would  have  been  admissible 
to  prove  which  was  meant.    Supposing  the 
evidence  to  have  been  admissible,  it  does  not 
prove  which  of  the  two  was  meant ;  neither 
does  it  shew,  that  the  testator  used  the  term 
<* close,"  as  meaning  the  two  closes;  the 
will,  therefore,  is  uncertain,  and  void.  With 
respect  to  the  doctrine  of  election,  that  only 
applies  where,  upon  the  face  of  the  will,  it 
is  declared,  that  there  shall  be  an  election,  or 
the  intention  of  the  testator  that  there  should 
be,  is  apparent. 

Judgment  for  the  defendant. 

[Mr.  Justice  Parke,  in  the  course  of  his 
judgment,  referred  to  Mr.  Wigram's  observa- 
tions on  the  case  of  Goblet  v.  Beechey  and 
others^  1881 — quod  vide;  and  nearly  all  the 
cases  upon  this  subject  there  collected. 
The  decision  on  which  those  observations 
were  made,  was  reversed  on  apppeal.  See 
9  Law  Joum.  Chanc.  100.] 

Note. — **Ambiguitas  verborum  latetn  verlficatione 
suppUtur :  nam  quod  ex  facto  oritur  ambiguum  veri- 
ficatioMfacti  toUitttr."— BacoD,  Max.  23. 

In  thi«  short  sentence  is  contained  the  whole  law 
relating  to  the  admiasion  of  uarol  evidence  to  ex- 
plain, or  rather  to  sapport,  a  deed  or  oUier  written 
instrument :  and  it  would  appear  (at  the  same  time 
that  it  lays  down  the  case  to  be,  that  a  latent  ambi- 
gui^  may  be  explained  by  parol,)  so  plainly  to  indi- 
cate what  }M  sach  a  latent  ambiguity,  that  it  may 


well  be  matter  of  surprise  that  there  shoa 

mauy  cases  in  the  books  in  which  the  que 

to  the  admissibility  of  such  evidence  baa 

The  ambiguity  here  meant  is  evidently  i 

aiises  upon  a  statement  of  facts  extrinsic 

deed  itself,  and  which  facts  themselves  can 

known  by  parol  evidence;  and  what  is  adi 

to  explain  the  doubt  which  the  statement 

facts,  independent  of  the  deed  itself,  raises  I 

intention  of  the  grantor.    Thus,  where  m  : 

an  annuity  was  made  out  of  the  manor  of  S, 

grantor  had  two  manors,  called  North  S,  and 

parol  evidence  was  held   admissible  to  shei 

manor  was  meant — Harding  v.  Saffolk,  1  ( 

1S8.     So,  if  a  man,  having  two  manor 

Dale,  levy  a  fine   of  the  manor  of  Dale 

further  description,   circumstances  may  I 

in  evidence  to  prove  which  manor  was  ii 

for  this  is  not  to  contradict  the  record,  bal 

port  it— 2  Rolle's  Abr.  676.  pi.  11.      On 

itself,  in  both  these  instances,  there  wis 

ambiguity  whatever  :   the  grant,  in  the  o 

and    the    fine  in   the   other,   conveyed   I 

called  S,   and  the  manor  of  Dale :  the  ai 

arose  from  the  fact,  that  there  were  two  b 

the  same  name  :   the  evidence  given  went 

to  alter,  to  contradict,  nor  to  yary  the  dei 

but  merely  to  apply  it,  to  point  out  the 

matter  of  conveyance,  and,  «t  ret  fna£is  val 

pereat,  to  do  away  with  the  uncertainty  w 

existence  of  that  fact  had  created.  And  so, 

testatrix  devised  her  estate  to  J.  C,  and  it 

that  there  were  father  and  son  of  the  same  m 

dence  was  admitted  to  shew  that  the  son  w 

— Jones  V.  Newman,  1  W.  Blac.  60;  s.  P.  C 

Case,  5  Co.  68  ;  s.  p.  Counden  p.  Clerke, 

And  in  Hampshire  v.  Peirce,  2  Ves.  sen.Sl 

the  testatrix  gave  100/.  to  the  four  childi 

and  A,  at  the  date  of  the  will,  had  six  chik 

)}y  her  first  husband,  and  four  by  her  secc 

dence  was  admitted  to  prove,  that  by  the  ( 

dren  she  meant  the  four  by  her  second  bosl 

all  these  cases  a{;ain  the  ambiguity  arose,  in 

three,  from  the  fact  of  there  being  two  perso 

same  name;  in  the  last,  from  the  fact  of  the 

more  than  four  children  of  A ;  and  the  < 

which  was  admitted  went  to  apply  the  will 

point  out  the  party  intended  to  be  benefited 

On  the  will  itself  there  was  no  ambiguity  a 

and  it  was  only  by  reference  to  extrinsic 

stances  that  any  uncertainty  arose,  and  it 

order  to  give  efi'ect  to  the  will,  that  it  migb 

void  for  the  uncertainty  thus  created,  that  i 

was  admissible.  The  same  observation  appli 

cases  where  a  mistake  has  been  made  in  t 

of  the  devisee,  and  there  is  no  one  answerii 

description  as  contained  in  the  will — Bea 

Fell,  2  Peere  Williams,  141.    But  where  a 

devises  an  estate  by  a  particular  descriptioi 

person  by  a  particular  name,  and  there  is 

which  answers  that  description,  or  a  persoz 

E articular  name,  collateral  evidence  is  not 
le  to  shew  that  the  devisor  meant  to  ne 
scription  in  a  more  extended  sense,  and  to 
bend  estates  which  are  not  within  the  descri 
that  when  be  inserted  that  name,  some  other  i 
intended  to  have  been  inserted. — See  Wbi 
May,  2  Bos.  &  Pul.  59S;  Doe  d.  Chichester 
den,  3  Taunt.  147;  Doe  d,  Browne  v.  Gn 
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8u  171 ;  Dm  iL  TrrraU  * .  Lrford,  4  M.  fie  S. 
3ot  d.  Brown  *.  Brown,  11  East,  441 ;  Del- 
n  Bobclloj  1  Vet.  jim.  412;  and  see  per 
■  BMnmOBt  V.  Fell.  In  oil  theee  casei  tliere 
D  •ztrinnie  feeti  whieh  rendered  the  wordi,  u 
I  th«  will,  ambigiioaft :  the  deecription  con- 
in  the  wUl  applied  to  one  eatate  alone,  and 
dcnee  waa  not  to  explain  any  such  eztrintic 
ilaneee,  and  to  render  that  certain  wlilch  by 
»  of  tbeee  eztrinsie  drcnmatances  was  made 
in,  bat  went  directly  to  alter  and  to  extend 
riae  aa  reapected  the  eatatea,  and  to  alter 
lititBte  another  devisee  in  the  caae  of  Delmare 
lib.  An  the  cases  upon  this  sabject  are  coU 
by  Ifr.  Wigrain  in  his  obsenrauons  on  the 
'  GoUet  V.  Bcechey ;  and  fire  propoeitioDS 
sea  then  dnwn  up  by  that  gentleman,  to 
te  the  extent  to  which  extrinsic  evidence  is 
bl«  in  aid  of  the  exposition  of  a  will.  Those 
tioBS  win  be  highly  vsefnl  in  enabling  us  to 
>  iba  caadasion,  whether  eridence  in  a  par- 
case  is  admissihle  or  not — but,  with  great  de« 
,  tha  expediency  of  his  aixth  proposition  may 
iCad,  aa  it  appeara  to  hare  a  tendency  to  let 
itanty,  where,  upon  a  doe  consideration  of 
Boaa'a  maxim,  no  aueh  ought  to  exint  All 
la  which  aro  noticed  by  Mr.  Wigram,  in  con- 
l  tba  sixth  propoeition,  appear  to  be  in  ac- 
»  with,  and  illnstratire  of  the  maxim  at  the 
'Aianote. 

a  ia  an  hypotlietictl  case  put  by  Mr.  Wigram, 
at  fiiBt  Mght,  mar  appear  to  bo  against  con- 
tha  admission  of  parol  etidence  to  cases  of 
mbignity.  It  is  the  case  where  a  devise  is 
af  tlia  aons  of  A  by  B ;  and,  in  truth,  she 
at  one.  To  a  person  who  is  unacquainted 
atlact,  tbero  is  an  smbiguity  apparent  on  the 
the  will.  The  effect  of  the  evidence  is  not 
lain  such  apparent  ambiguity,  but  to  abew 
idar  the  circumstances  there  is  no  ambiguity 
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ARDEN  AND  AKOTHEB  V. 
TUCKER. 


Sonm  of  Palace  Court — Partnership 
il  Action. 

iplauUiffs  were  partners  as  attomieSf 
m  omim  was  an  attorney  of  the  Palace 
:-^HeH  that  upon  its  appearing  that 
islrmei  was  with  both  jointly ^  they  might 
Mw  an  actioH  for  business  done  for 

m  was  an  action  by  the  plaintiffs 
were  attornies)  for  work  and  la- 
as  sucb.  The  business  done  was 
i  Palace  Court,  of  which  one  of  the 
Uby  I.  Arden,  only  was  an  attor- 
Bad  he  was  retained  to  bring  the 
I  in  that  court ;  a  bill  was  delivered 
)  defendant  in  die  names  of  both  the 


plaintiffs,  and  was  referred  to  the  oflScer 
of  the  Palace  Court  for  taxation;  an  order 
was  made  for  that  purpose,  to  tax  the  bill 
of  Mr.  Arden,  (the  attorney  of  the  Palace 
Court,)  and  an  undertaking  was  given  by 
the  defendant  to  both  the  plaintiffs;  lexers 
relating  to  the  subject  of  the  action  in  the 
Palace  Court  were  written  by  the  defen- 
dant to  both  plaintiffs ;  after  the  plaintiffs 
commenced  their  action,  the  defendant 
offered  a  cognovit,  which  was  refused. 

At  the  trial,  before  the  late  Lord  Ten« 
terden,  at  the  Sittings,  at  Guildhall,  after 
Trinity  term,  1832,  on  the  authority  of  the 
case  of  Brandon  v.  Hubbard  and  another 
(1),  the  plaintiffs  were  nonsuited,  with 
leave,  however,  to  move  this  Court  to  set 
aside  the  nonsuit,  and  enter  a  verdict  for 
the  plaintiffs  for  8/.  6«.  2d. 

A  rule  had  accordingly  been  obtained  in 
a  former  term ;  against  which — 

Mr.  Solicitor  General  and  Kelly  now 
shewed  cause. — ^The  offer  of  the  cognovit 
amounts  to  nothing,  unless,  in  point  of 
law,  the  defendant  was  liable  to  both  the 
plaintiffs — Collins  v.  Oodefroy  (2) ;  so  that 
tlie  only  question  is,  whether  the  plaintifBi 
might,  independent  of  that,  sue  jointly. 
There  could  be  no  joint  legal  retainer  of 
both,  for  one  only  was  admitted  an  attor- 
ney in  the  court  in  which  the  business  was 
done ;  and  a  debt  due  to  one  will  not  sup- 
port a  promise  to  pay  the  two. 

[Parke,  J.^The  bill  was  the  bill  of 
both.] 

But  the  order  was  taken  out  by  I.  A« 
alone,  and  the  allocatur  must  be  considered 
as  an  order  for  the  pajrment  to  I.  A.  only. 

[Parke,  J. — The  case  would  be  the 
same  as  the  proceeding  in  the  Court  of 
Exchequer,  before  the  act  altering  the 
practice  of  that  court.] 

That  has  been  decided  in  the  Court  of 
Exchequer,  in  a  case  of  Hemming  v.  fVil* 
ion^  which  occurred  about  two  years  ago, 
which  was  this: — Hemming  and  Baxter, 
who  carry  on  business  as  attornies,  had 
instructions  from  Wilton  to  carry  on  a 
suit  in  the  Exchequer ;  instructions  were 
given  sometimes  to  the  one,and  sometimes  to 
the  other;  Hemming  was  a  clerk  in  court, 
Baxter  was  not.  The  bill  delivered  was 
headed  *'  Hemming  and  Baxter,"  and  not 

(1)  4Rlfo.  367;  s.e.SB.&B.ll. 

(S)  1  B.&Ad.9dO;s.c.9LawJoan.K.B.ld8. 
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Ift  fiit  crffoor  tbt  nS  vas  9S 


m*  £*  «^>r4er  to 


40t0Aim^:  mA  m/a  attatptMscatm  to  tiae 
dsfcn  thermtm^  tike  r^mz  of  tbe  Cluef 
Jbvoft  »«»wfyHttd>  Nov,  s^  m  tbe  pre- 
sent caie,  LArdea  had  Med  alone,  it  Ejcht 
have  Wen  <>t9e<te<l  here,  thai  tbe  letters 
kere  i«d  tae  biil  deiirered  were  erideace 
of  a  joint  contraet ;  bnt,  nc:oordaic  to  tLe 
dicieion  €ff  the  Outi  hnaa^  as  oohr  one 
e/  iht  fttiuutti  was  an  attomej  of  the 
€tmn  m  wbicfa  the  bnsinese  was  done,  the 
aetion  would  liare  been  mamtamable. 

[PiiKxa,  i« — Supppoee  neither  of  them 
bad  been  att^vnies  in  tbe  Padace  Coort, 
and  tbey  bad  been  empLojtd  to  fet  basi- 
nets done,  wcpuld  not  that  bare  been  a 
joint  contract?} 

Thty  ntf^t  have  maintauied  an  action 
tot  moaey  paid,  if  they  bad  paid  tbe  bills  of 
tbe  aUorDica  whom  tbej  bad  enipio jed,  bat 
tliey  could  not  maintain  this  form  of  action ; 
that  is^  an  action  for  basinets  done,  which 
they  could  not  legally  do. 

iir  J,  SearUUf  contri. — ^The  grounds  of 
objection  are  perfectly  untenable,  and  the 
only  case  which  at  all  goes  to  support  the 
objection  made  at  the  trial,  is  Brandon  ▼• 
liuifbard,  which  is  easily  dbposed  of. 
1'liere  is  a  specific  law,  that  a  sheriff's  clerk 
shall  not  act »»  an  attorney,  and,  therefore, 
he  must  sue  alone  for  the  expenses  of  pre- 
paring a  replevin  bond.  If  there  were  any 
Ibundation  for  the  objection,  it  must  have 
arisen  in  a  late  case  of  Elkint  and  Son  ▼• 
Harding  (3),  It  has  been  a  frequent  prac- 
tice for  one  attorney  in  the  Exchequer  to 
join  with  his  partner,  who  was  a  clerk  in 
courtf  to  bring  an  action ;  and  unless  tlie 
law  prohibit  such  a  partnership  as  the  pre- 
sent, there  is  no  weight  whatever  in  the 
objection* 

Dknmam,  C.  J.— Tbe  only  reason  for 
taking  time  to  consider  of  this  case  is,  that 
wo  mny  be  enabled  to  see  the  case  referred 
to  by  Sir.  Kelly,  o( Hemming  v.  WUlon, 

Cur*  adv,  vult, 

Msy  4«— On  this  day  the  judgment  of 
the  Court  was  delivered  by— • 

(.3)  1  Tjr.  S74|  Si  c.  1  Cronp.  Ac  Jar.  545;  9 
Iaw  Jsoni.  Sssh.  6lt 
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which 
Coort 

who  is 


given  to  bothy  that 
of  both  hmi 
of  , 

in  ^  Plalace 
with 
hat' 
of  Bmdm  v.  Hmbkmd  nnd 
Hemmimgr.  IFiAon,  In  tnpport  of  the  ob- 

K  an  antnoffity  n 
lot  reported;  thn 
proceeded  <»  thn 
ground  that  there  was  no  evidence  of  n  joint 
contnct.  The  qocMm  therefisre  Is^  vfae* 
ther,  upon  principle,  at  cummun  law,  than  it 
any  conuauiictioo  to  the  plaintiff's  joining  in 
the  present  action.  It  it  hke  the  caae  of 
empbymg  an  attoiney  to  do  tome  bnnnet^i 
m  which  It  becomet  necetsary  for  him  to 
employ  n  proctor ;  and  we  are  of  opinion 
that  the  action  will  lie. 

Rude  abiolmie/ar  eniermg  a  trrdfef 
far  tJk  pUmiif. 


u 


BODDnrOTOV  AHD  OTHXIS  f. 
SCHUIMKKn. 


1833 
May 

Bankers'    Cheque  —  Custom  —  Crested 
Cheque. 


A  creator  who  receives  from  his  ddiM  s 
cheque  upon  a  hanker^  has  until  theeioss^ 
bameing  hours  next  day  to  present  ti,  eJthaugk 
the  cheque  be  crossed  by  his  onm  baniefi 
name,  and  it  was  proved  to  he  the  usage  4 
bankers^  where  they  held  cheques  upon  ssA 
other,  to  present  such  cheques  on  the  ssM 
day :  it  not  appearing  that  the  custom  es^ 
tended  to  a  cheque  given  bu  a  debtor  to  ii» 
creditor i  and  crossed  by  a  hanker^s  name* 


M 


X 


This  was  an  action  of  assumpsit  upon  I  '^ 

bankers'  draft,  drawn  by  the  defendant  uplt  ;| 

Messrs.  Bond,  Patteshall  &  Co..  and  whidi  <^ 

was  dishonoured,  for  goods  told  and  dcK>  ^ 

veredf  &c.  \ 
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the  triali  before  die  late  Lord  Ten* 
B,  C.  J.,  at  OttildhelU  at  the  Sittings 
lie  dty  of  London  after  last  1  nnity 
,  it  appeared  that  the  cheque  had  been 
a  on  Saturday  SCib  of  March,  and 
I  by  the  defendant  to  the  plaintiffs,  for 
BBonnt  of  SSOLf  due  to  the  plaintifTs 

riBtitj  of  sugar  sold  by  them  to  the 
L  The  defendant,  upon  that  oc- 
D,  wrote  the  name  of  the  plaintiffs' 
era(Martin,  Stone  &  Co.)  on  the  clieque. 
plamtiflT  having  received  the  cheque 
i  two  o'clock  in  the  afternoon,  sent  it 
ame  day  to  Martin,  Stone  &  Co.  at 
t  seven  minutes  before  four  o'clock, 
lefere  it  could  be  entered,  the  clerk  of 
nil  Stone  &  Co.  had  gone  to  the  clear- 
MNise;  and  it  appeared  that  ninety 
Hca  had  arrived  that  day,  which  they 
not  time  to  send  to  the  clearing-house. 
ehcqoe  was, however, sent  to  Bond,  Pat- 
i\  k  Co.  at  five  o'clock,  to  know  whe- 
k  would  bo  paid  on  Monday,  and  the 
Jb  of  the  clerk  were  put  on  it  to  denote 
it  would ;  on  the  Monday  the  clieque 
MDt  to  Messrs.  Bond,  Patteshall  &  Co., 
had  atopped  payment.  It  appeared 
they  had  money  enough  of  the  defen* 
'sin  their  bands  on  Saturday  to  pay  the 

was  proved  tliat  the  practice  of  ban- 
within  the  city  of  London,  was  to  pay 
htir  cheques  upon  each  other  at  the 
ing^house,  by  changing  them  and  giving 
the  balance  on  the  same  day  on  which 
jwque  camCf  provided  they  were  sent 
eg  before  four  as  to  be  in  time  to  make 
iroper  entry  before  they  carry  it  to  the 
iag-honsc.  Where  the  cheque  arrives 
'nor,  or  so  short  a  time  before  four  as 
a  cmblo  the  bankers  to  make  the  pro- 
■try  before  they  carry  it  to  the  clear- 
noae,  it  is  the  practice  to  send  it  to 
hankcra  upon  whom  it  is  drawn,  to 
r  whether  it  will  be  paid,  and  the  ban- 
or  kia  clerk,  puta  his  initials  upon  it  to 
te  that  it  will. 

waa  contended,  on  the  psrt  of  the  de- 
ist, that  Martioy  Stone  &  Co.  ought 
(TO  preaented  this  cheque  for  payment, 
sading  it  to  the  clearing-house  on 
pdajy  according  to  the  usage  and  prac- 
if  bankera  within  the  city ;  that  they 
been  guilty  of  laches  in  not  doing  so, 
hat  tue  defondantf  thereforci  was  dis- 


charged; to  which  last  proposition,  provided 
the  jury  thought  they  were  guilty  of  laches, 
his  Lordship  assented,  and  the  jury  found 
a  verdict  for  the  defendant. 

Sir  /.  Scarlett  had  in  Isst  term  obtained 
a  rule  calling  on  the  defendant  to  shew 
cause  why  the  verdict  should  not  be  aetaside, 
and  a  new  trial  had ;  he  had  then  contended 
that  it  was  an  established  rule,  and  one  that 
was  not  disputed  at  the  trial,  that  a  party, 
to  whom  the  cheque  was  given,  had  until 
the  next  day  to  present  it.  He  also  con- 
tended, that  if  the  principal  waa  not  bound 
to  carry  it  in  until  the  following  day,  neither 
were  Martin,  Stone  &  Co.,  who  were  acting 
as  his  agents.  It  would  be  absurd  to  say, 
that  a  party,  by  keeping  the  cheque  in  his 
own  drawer,  is  not  bound  to  present  it  until 
such  an  hour ;  but  if  he  puts  it  into  the 
hands  of  his  bankers,  it  must  be  presented 
at  an  earlier  period.     Against  this  rule— - 

ilfr.  Solicitor  Oeneral  and  Comyu  now 
shewed  cause. — They  admitted,  that  if  a 
cheque  were  drawn  in  favour  of  a  party,  he 
had  until  the  next  day  to  present  it  for  pay- 
ment, but  if  it  be  made  payable  to  a  banker, 
by  writing  the  names  of  the  bankers  upon 
the  face  of  it,  as  was  done  in  the  present 
instance,  then,  by  the  practice  among  ban- 
kers, if  it  is  sent  to  them  in  time  to  be  sent 
to  the  clearing-house  on  the  same  day,  it 
ought  to  be  so  sent ;  and  if  not  sent,  the 
hankers  are  guihy  of  laches,  and  liable  to 
their  customer  for  the  consequences.  What 
is  it,  but  custom,  that  gives  to  the  party  in 
general  the  whole  of  the  following  day ;  and 
if  it  is  not  presented  on  that  day,  any  loss 
that  may  ensue  in  consequence  will  fall  upon 
the  holder  ?  Why  then  should  not  a  custom 
exist,  requiring  that,  under  certain  circum- 
stances, the  cheque  should  be  presented  the 
same  day  ?  The  defendant  contends,  that 
such  a  custom  and  practice  does  exist, 
where  the  cheque  is  crossed  with  the  names 
of  the  payee's  bankers ;  that  by  thnt  custom 
it  was  the  duty  of  the  plaintiffs'  hankers  to 
have  sent  the  cheque  to  the  clearing-house 
on  the  Saturday.  Martin,  Stone  &  Co. 
cannot  be  considered  as  the  mere  porters  of 
the  plaintiff*,  ignorant  of  the  contents,  and 
without  an  interest  in  the  instrument  itself; 
they  had  a  lien  upon  it  for  all  that  waa  due 
to  them  from  Boddington ;  and  they  became 
the  owners  of  the  cheque.  If  they  were 
guilty  of  negligencct  they  were  liable  to 
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Boddiogton  for  the  proceeds ;  and  as  MartiOi 
Stone  &  Co.  were  liable  and  bound  to  give 
credit  for  the  proceeds  to  Boddington,  it 
was  not  a  matter  as  between  the  banker 
and  his  customer,  but  as  between  banker 
and  banker*  Robson  and  another  v.  Ben* 
neit  (1)  may  be  relied  on  on  the  other  side. 

[LiTTLEDALE,  J. — It  docs  not  appear  in 
that  case  whether  it  was  a  crossed  cheque 
or  not.] 

But  if  it  had  been  proved  in  that  case  to 
have  been  the  practice,  that  if  it  came  to 
the  bankers'  hands  before  four  o'clock,  k 
was  payable  on  the  same  day,  the  plaintiff 
would  not  have  recovered.  Hankey  v. 
Trotman  (2)  is  not  distinguishable  from  the 
present  case :  the  plaintiff  there  got  the 
bill  marked  for  acceptance  on  the  same  day 
on  which  it  was  given;  and  it  was  left  as  a 
question  for  the  jury,  whether  there  had 
been  any  laches  on  the  part  of  the  plaintiff! 
Where  peculiar  local  customs  with  regard  to 
the  mode  of  calculation  to  be  pursued  in 
the  settling  of  policies  of  insurance  prevails, 
evidence  of  the  custom  is  admissible,  and  it 
is  binding  on  the  parties;  if  that  be  reason- 
able as  regards  policies  of  insurance,  why 
should  not  the  present  custom  or  usage,  re- 
lating to  the  effect  of  crossing  a  cheque, 
also  be  reasonable? 

Sir  /.  Scarlett,  (with  whom  was  F.  Ro' 
binsofif)  contrsi,  was  stopped  by  the  Court. 

Dekman,  C.J. — The  view  which  I  take 
of  the  present  case  is  this :  that  Mr.  Bod- 
dington  had  until  the  Monday  to  present 
the  cheque.  The  custom  was  not  esta* 
blished  as  existing  in  the  case  of  debtor  and 
creditor. 

LiTTLEDALE,  J. — ^Thc  custom  IS  by  no 
means  established  as  between  debtor  and 
creditor.  It  seems  to  me  that  when  this 
cheque  was  crossed,  it  need  not  have  been 
presented,  by  Boddington,  until  Monday ;  I 
cannot  see  upon  what  ground  it  can  be  said, 
that  because  he  gave  it  to  his  banker,  it 
ought  to  have  been  presented  on  the  same 
day. 

Parke,  J. — I  am  of  the  same  opinion.  It 
is  very  clear  to  me  that  there  ought  to  be  a 
new  trial,  as  it  was  not  presented  to  the  jury 
in  a  proper  way.  It  is  a  general  rule  that  a 

(1)  2  Taunt.  388. 
(S)  t  W.  Black.  1. 


party,  in  whose  favour  a  dieqoe  ii 
has  until  the  close  of  banking  hoai 
following  day  to  present  the  cbeqw 
then  said,  that  this  general  rule  is  < 
by  a  particular  usage,  and  it  ought 
been  htt  to  the  jury  to  say,  whetbe 
custom  existed  as  between  debtor  i 
ditor  ;  and,  if  it  had  been  so  pres( 
the  consideration  of  the  jury,  I  sboi 
been  of  opinion,  that,  upon  the  r 
they  came  to  a  wrong  coDcIusion. 

Rukak 


1883.      7    DIGBY  1^.  THOXPSOK  Al 

May  2.    y  other. 

Libelf  imptUing  fraudulent  cond 
tionable. 

A  writing  which  imputes  to  ih 

fraudulent  and  dishonourable  eond 

libelf  and  the  subject-matter  of  an 

whether  the  innuendos  in  the  diclan 

supported  by  the  words  used  or  not. 

Case. — ^The  declaration  stated  i 
plaintiff  was  a  person  of  good  rq 
fame,  and  credit,  &c. ;  and  that  tb 
dants,  intending  to  injure  the  plait 
to  cause  it  to  be  suspected  and 
that  the  plaintiff  had  been  guilty  o 
play  at  cards,  and  of  defrauding  pc 
their  money  by  means  thereof,  and 
tings,  and  that  he  had  played  unfi 
fraudulently  at  a  certain  game  wit 
called  "  ecarte,"  and  at  certain  othc 
with  cards,  and  had  thereby  won  lai 
of  money  from  persons  visiting  tfa 
of  the  plaintiff  at  Brighton ;  and 
plaintiff  invited  persons  to  his  ho 
entertained  them  there  for  the  po 
winning  their  money  unfairly  by 
there  ;  and  that  the  plaintiff  was  i 
of  disreputable  and  bad  character, 
in  a  great  measure  support  and  : 
himself  by  gaming,  and  by  un&ira 
dulent  practices  in  gaming  and 
published  in  a  newspaper  called  the 
a  libel  of  and  concerning  the  pis 
follows : — "  King  Digby,  as  my  fric 
used  to  style  him,  has  had  a  tden 
of  luck  this  season,'*  (meaning  thei 
the  plaintiff  had  won  large  sums  of 
'*  he  is  still  here,  and  keeps,  I  assi 
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SSffc,  a  well  tpread  sUeboird ;  but 
be  fellow,  I  always  consider  myself 
uly  hoteli  when  my  legs  are  singing 
ider  his  table,  for  the  bill  is  sure  to 
1  aooner  or  later,  although,  as  you 
'.  rarely  dabble  in  tlie  mysteries  of 
'  or  any  other  game ;  the  fellow  is 
aa  Croekford,  and  as  knowing  as 
rquia.     I  do  dislike  thb  legal  pro« 

n 

lia  the  defendant  demurred,  shewing 
Ml  that  the  matter  alleged  to  have 
ibliahed  did  not  amount  to  a  libel ; 
that  it  is  not  alleged  and  shewn  that 
1  was  publislied  of  and  coneerning 
ining,aa  by  the  inducement  is  alleged ; 
explanation  put  hj  the  plaintiff  on 
irds,  enlarges  the  sense  of  those 
&c  Joinder  in  demurrer, 
oe  appeared  in  support  of  the  de- 


in  support  of  the  declaration, 
Mt  the  words  imputed  fraudulent 
:  to  the  plaintiff;  and  it  was  a  ques- 

the  jury,  whether  the  meaning  at- 
to  them  by  the  innuendo  was  correct. 
IMAV,  C.J. — You  may  make  any 
n  the  world  slanderous,  if  it  is  to  be 
ry  to  attach  a  meaning  to  them  ?] 

only  upon  the  principle,  that  the 
ira  of  opinion  that  the  words  cannot 
iibility  bear  the  intendment  chargedf 
8  woold  be  demurrable. 
MMg  Jw— You  contend  that  the  case 
rme  aa  if  judgment  had  been  suffered 
alt    and  this  was  a  motion  in  arrest 

BMIIt.] 

demurrer  admits  the  publication  of 
fteralleged;  and  unless  the  Court 
rly  diat  the  words  cannot  have  the 
I  attached  to  them  by  the  innuendoi 
nt  BMiat  be  for  the  plaintiff. 


KAMt  C.  J. — On  the  general  ground 
I  worda  impute  aomething  disgrace- 
bo  plamtiff,  I  am  of  opinion  that  the 
tion  ia  good.  What  can  be  more 
afbl  than  for  a  man  to  invite  people 
tnUe»  and  make  them  pay  for  it  in 
my  or  another ;  there  is  some  allu- 
4eart6,  and  I  think  that  is  sufficient. 
Blifl^  however,  is  not  to  speculate 
It  gjeattnl  meaning  which  a  jury  may 
to  worda  uaad» 

UAA&B,  J«— I  think  that  the  dechK 
law  SiaiB^  II<*K.B. 


ration  ia  anfficient :  looking  at  the  words 
used,  they  contain  an  impuution  of  fraud, 
and  of  dishonourable  conduct. 

Paeki,  J.— 'Without  saying  wliether  the 
innuendo  is  supported  by  the  words,  bat 
rejecting  the  innuendo  entirely,  it  was 
clearly  the  intention  of  the  persons  who 
wrote  those  words  to  impata  frandnlcnt 
and  dishonourable  eoodnct. 

Jmdgmadfof  lAe  flanUiff. 


1888.     > 
.  28.  3 
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Apr 

Grant  —  Licence  —  dmiiiliim  —  90u( — 
vcidMe* 

Where  a  grant  of  a  lieenee  to  enter  upem 
lands,  for  the  purpoees  of  mimmgt  eenimned 
a  condition  that  if  the  party,  to  whom  ii  feae 
granted,  should  neglect  to  work  the  prewiieee 
for  six  calendar  months,  the  indeniare  shemld 
be  ahsolmtely  void : — Held,  that  eaek  lieeneo 
was  [voidabU  onlft  at  the  eleetiem  of  the 
grantor,  on  breach  of  the  conditioa;  mad  thai 
he,  or  a  person  claiming  wsder  hunt  "UMl  do 
some  act  to  shew  his  intention  of  taking  ad- 
vantage  of  a  forfeiture,  accruing  ly  mason 
of  tiu  non-performance  of  tke  eondiiiont 
before  trespass  eonld  be  aiaiafaiwirf,  againsi 
the  liceneeefor  working  the  premises* 

Trespass  for  breaking  and  entering  n 
close  called  Long  Croftf  imd  diggmg  up  the 
soil,  &c. 

Pie*— That  before  the  tfane  when»  fte. 
and  before  the  plaintiff  had  anything  in  the 
said  lands,  one  Stephen  Ustieke  waa  aeised 
in  his  demesne  aa  of  fee  of  and  in  one  un- 
divided third  part  of  the  land ;  and  that  he, 
being  so  seised,  by  a  certain  indentnra 
granted  unto  J.  Bullocke,  his  executors,  fte. 
full  and  free  liberty,  licence,  and  andmity 
to 'dig,  work,  mine,  and  search  for  tm,  tin 
ore,  copper,  copper  ore,  lead,  lead  ore^  and 
all  other  ores,  metals,  and  minerals,  within, 
upon,  throughout,  and  under,  amongst  other 
lands,  all  that  his  one-third  liart  of  Uie  lands 
in  question,  for,  8rc.  &c.  mr  the  tenn  of 
twenty-one  years ; — that,  before  the  expini- 
tion  of  that  term,  J.  B.  duly  made  his  last 
will,  whereby  he  appointed  B.  L.  Bt,  hia 
wife,  executrix,  who,  upon  his  death,  duly 
took  upon  heraalf  the  oseoBtion  thereof,  and 
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thereby  became  and  was  entitled  to  the  uBe* 
exercise,  and  enjoyment  of  the  liberty» 
licence,  and  authority  so  granted  by  the 
said  indenture;  and  because,  without  com- 
mitting of  the  said  several  supposed  tres? 
passes,  the  said  B.  L.  fi.  could  not  have  or 
enjoy  the  liberty,  licence,  and  authority  so 
granted  as  aforesaid,  the  defendant,  as  her 
servant,  entered  upon  the  lands  and  com-* 
miued  the  supposed  trespasses. 

Replication — That  tlie  said  supposed  li- 
berty, licence,  and  authority  were  granted, 
subject  to  a  condition,  that  if  the  said  J.  B. 
his  executors,  &c.  should  at  any  time  neg- 
lect eiTectually  to  work  the  said  premises 
by  the  said  supposed  indenture  granted,  for 
any  time  or  times  exceeding  in  the  whole 
six  calendar  months  in  one  year,  or  should 
not  work  effectually  such  mine  or  mines, 
and  the  ores  and  lodes  discovered,  or  to  be 
discovered,  unless  hindered  by  extremity  of 
water,  or  other  unavoidable  accident,  or 
should  fail  in  the  performance  of  all,  any, 
or  either  of  the  covenants,  conditions,  and 
agreements,  then  and  from  thenceforth  that 
the  supposed  indenture  and  the  liberties, 
licenoes,.  powers,  and  authorities  tl>ereby 
grante<l,  should  be  utterly  void.  It  then 
jalleged  a  breach  of  the  condition!  that  J.  B. 
neglected  to  work. 

General  demurrer  thereto,  and  joinder. 

FolleUt  in  support  of  the  demurrer,  con- 
tended, that  the  lease,  which  was  a  mining 
ieasei  did  not  become  absolutely  void  by 
the  ceasing  to  work  for  six  months,  but  was 
so,  only  at  the  election  of  the  landlord,  and 
.for  this  he  cited  Doe  d.  Bryan  v.  Banckt^l); 
■the  proviso  was  introduced  into  the  lease 
ibr  the  benefit  of  the  landlord  only,  and  he 
might  waive  any  forfeiture  accruing  upon 
tliat.  The  plaintiff  here  states  the  condi- 
tion, and  a  breadi,  without  shewing  that  he 
.had  any  right  whatever  to  insist  upon  the 
forfeiture,  and  if  this  replication  were  to 
,be  h^kl  good,  tlie  consequence  must  be,  lliat 
the  Court  roust  hold  the  lease  void,  without 
re&rence  to  whetlier  it  may  be  waived  or 
not;  butthe  case  above  referred  to,  expressly 
decides,  that  it  is  only  void  at  the  election  of 
'  the  landlord ;  and  that  unless  he  enter  or 
aliew  by  some  act  that  he  intends  to  put  an 
end  to  it,  it  is  still  a  good  and  valid  lease  : 
tbe  lessor,  or  grantor  of  the  licence,  might, 

.<0  4Buai&AU.40l. 


no  donbt,  upon  the  facts,  have  put  an  end  to 
the  licence,  but  a  stranger  cannot ;  the  con* 
trary  position  misht  go  to  destroy  a  lease 
beneficial  to  the  landlord,  and  it  would  be 
working  injustice  both  to  landlord  and 
tenant. 

Jeremyf  contrik. — The  indenture  in  this 
case  is  a  mere  licence,  and  the  slightest 
possible  act  is  evidence  of  re-entry — Dot  d« 
Hanley  v.  Wood  (2). 

[Pamkb,  J.— -It  is  a  licence  defeasible.] 

It  is  a  licence  which  is  to  exist  as  long  as 
a  certain  condition  is  performed,  and  upon 
the  non-performance  of  that  condition,  die 
licence  ceasest  The  case  of  Doe  v.  Banckt 
is  different  from  the  present ;  that  was  an 
attempt  of  the  tenant  to  avail  himself  of  his 
own  act,  in  order  to  avoid  the  lease ;  and 
upon  this  last  principle  the  case  of  Rede  v. 
JForr  (d)  proceeded ;  but  as  against  the 
lessee  the  lease  was  held  void. 

[Parks,  J. — The  plaintiff  has  nothing  to 
do  with  the  right  to  put  an  end  to  the  lease, 
as  far  as  appears  upon  these  pleadings.] 

He  is  in  absolute  possession ;  and  it  is  not 
to  be  presumed  that  he  is  in,  under  any  but 
a  le^ral  title. 

[Parke,  J. — The  whole  question  comes 
to  this,  whether  the  licence  is  absolutely 
void  on  the  condition  being  broken,  or  whe- 
ther it  is  voidable  only,  at  the  election  of 
the  landlord.] 

As  against  the  lessee  it  is  void,  until  he 
shews  that  the  landlord  has  done  something 
to  set  up  the  lease  sgain. 

The  words  of  Bayley,  J.,  in  Fenn  ▼• 
Smart  (4),  were  referred  to. 

Df  NKAN,  C.  J.— There  is  nothing  upon 
the  face  of  these  pleadings  to  connect  the 
plaintiff  with  Usticke,  the  original  grantor 
of  the  licence ;  tliere  has  been  no  act  done 
by  Usticke,  or  any  one  claiming  under  him; 
and  in  order  to  operate  as  a  forfeiture,  it  is 
necessary  for  the  landlord  to  take  advantage 
of  the  condition  broken. 

LiTTLEDALE,  J. — I  am  of  Opinion  tbl^ 
this  replication  cannot  be  supported.  Sup- 
posing this  to  have  been  a  lease,  upon  tbp 
authority  of  Doe  v.  BanckSf  an  entry  would 
have  been  necessary  to  avoid  it«  This, 
however,  is  not  n  lease  of  land,  and  it 

(Z)  t  Bam.  &  Aid.  7f  4. 

(3)  6  Mau.  &c  Selw,  ISl. 

(4)  IS  £sst,  448* 
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not  nectmry  to  enter  upon  the  lend  to 
avoid  ft ;  bot  it  wai  necetMry  for  Mr.  Us- 
lieke  to  mvoid  this  licence,  by  giving  notice 
of  his  intention.  For  anything  that  appeara 
to  the  oontrtry,  the  present  pUintifl*  is  a 
perfect  stranger  to  the  condition;  and  no 
one  can  take  adTantage  of  a  condition 
broken,  but  parties  or  priries  thereto. 

PAEKBt  J. — I  am  also  of  the  aame  opi* 
fiion.  According  to  the  authority  of  Doe 
w,  Brntiekif  tlie  forfeiture  cannot  be  taken 
sdvaniage  of,  unless  something  has  been 
done  which  is  eqoivalent  to  an  entry  to 
aToid  a  lease  by  the  landlord,  or  some  one 
datming  under  him.  We  cannot  nifer  from 
these  pleadingr,  that  Stephen  Usticke,  or 
aay  one  elaiming  under  him,  had  deter- 
■mcd  the  licence. 

Judgment  for  the  defendant,  ni(h 
Imefor  the  plaintiff  to  amend,  on 
payment  of  costs. 
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Sel-ig^i  Geo.  ft.  c.  t2.  s.  IS. 

A  deti  iwfrem  d  cestui  qui  trust  to  the 
iefManit  cannot  he  set  offagakist  the  de* 
imd  hy  the  tmeiee  of  such  cestui  qui  trust, 
sekgfir  ins  henejU ;  tfterefore^  in  an  action 
fir  debt  on  bond  by  the  pLnntiff  as  executor 

!^  G,  7.,  who  was  trustee  m  the  bond  for 
.  T,  agmnsi  ike  defendant  as  executrix  of 
€,  T,,  a  debt  due  from  S.  7.,  the  cestui  qui 
mit,  to  C.  7.,  as  executrix  of  W.  7.,  t«  not 
(k  setject-matter  of  set-off  wUhm  the  statute 
t  Gbob  f.  e.  tt.  f.  13. 

Debt  on  bond  by  the  executor  of  George 
Tucker,  against  the  defendant,  as  executrix 
of  Charlotte  Tueker. 

The  bond  was  given  by  Charlotte  Small 
b  George  Tacker,and  was  in  contemplation 
of  a  marriage  of  Charlotte  Small  with  Wil- 
In  Tucker,  by  which  Charlotte  Small,  if 
Ae  tarvived,  waa  to  pay  to  George  Tucker, 
tr  die  i»e  of  Sarah,  daughter  of  the  aaid 
W.  T.,  tlie  sum  of  ff OOl. 
''Theaerenth  plea,  which  was  demurred 
ftsaet  fbrth  a  bond  firom'Sarah  Tucker  to 
William  Tucker,  by  which  she  bound  herself 
to  pay  him  the  asm  of  30/,  annually  during 
lui  life^  and  the  aani-of  iMiaanually  to  his 


executors,  as  long  aa  the  ahonld  eOntlnue  in 
and  remain  deputy  and  keeper  of  the  post- 
office  at  Tiverton ;  and  alleged  that  tlie  sum 
of  160/.  was  due  and  unpaid.  It  then 
stated  that  William  Tucker  died,  and  ap« 
pointed  Charlotte  Tucker  his  executrix  ( 
and  that  before  and  at  tlie  time  of  ezlitbit* 
ing  the  bill  of  the  plaintiff  against  the  da« 
fendant,  as  executrix,  there  was  and  stiU  is 
due  and  owing  to  the  ilefendant  as  auch 
executrix  of  Charlotte  Tucker,  who  was 
executrix  of  William,  in  trust  for  the  bene- 
fit of  herself,  (defends  nt,)  as  executrix  of  the 
aaid  Charlotte  Tucker,  for  and  on  acoovnt 
of  the  aaid  sum  of  160/.  and  interest  thereon, 
a  large  sum  of  money,  to  wit,  the  sum  of 
440/.,  which  said  sum  of  money  so  due  and 
owing  upon  the  said  writing  obligatory  of 
the  said  Sarah  Tucker,  exceeda  the  moniea 
owing  from  the  defendant,  executrix  aa 
aforesaid  ; — and  set-off. 

ErUt  in  support  of  the  deosurrer.— -Tho 
interest  of  Sarah  Tucker  waa  a  nsero  cqui* 
table  inter  eat,  the  consideration  moving  from 
George  Tucker,  and  the  plaintiff  is  the  reprt* 
sentativc  of  the  trustee ;  the  point  arising, 
therefore,  upon  this  demurrer  is,  whether  that 
equitable  interest  can  be  taken  notice  of  aa 
the  subject-matter  of  set-off.  The  defendant 
has  no  right  to  treat  Sarah  Tucker  as  the  real 
plaintiff  in  thia  action.  The  cases  of  Botm 
tomieij  V.  Brooke{l)tBni\  Hodge  v.^tro4(Jt), 
will  be  relied  on,  on  tlie  other  aide,  but 
there  is  a  material  distinction  betwctn  those 
eaaea  and  the  preaent.  In  each  of  Ihoao 
the  cestui  qui  irust^  whom  the  plaintiff  re« 
presented,  had  a  legal  debt,  which  had 
arisen  out  of  a  liability  known  in  a  court  of 
law,  and  the  principle  eatabliahed  in  those 
cases  has  been  looked  upon  with  jealoosy, 
and  in  later  eases  the  Courts  have  intiflMled 
an  inclination  to  limit  it.  In  IVako  v. 
rtnkier{S)  the  distinction  is  taken  hctwcco 
a  mere  equitable  liability,  and  other  legal 
righu;  and  ao  in  Carpenter  v.  7AorBfen(4), 
the  same  distinction  is  made.  Theac  dcbia 
are  due  in  different  nghta,  and  arc  not  com- 
prehended within  the  atatutc  I  G«n»  S, 
and  cannot  be  set  off  one  agaiost  the  other 
^-Bishop  v.  Church{5)t  ShipmffM  v.  Tk^mp' 

<1)  Cited  1  Term  R»p.CSL     . 
(C)  Ibid.  6fa. 

(3)  ie£sat,57. 

(4)  3  Bsro.  &  Aid.  5f . 
(a)0AliuJ91* 
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IMM  «qr  mi  Wwfioal 

«f  iW  pbimiff 
wiMltivr,  iNtt  dwy  were  ibe  pvtia  to  brin^ 
the  MtiMi.    Tkn  if  DO  case  vliidi 
nilce  BwitmUty  ▼.  Br«ifa^ 

[Pamm,  J^-*Ia  7  J?«i#,  153,  it 
flMi  lliee  tiMt  case  Mid  i2w^#  v.  JSvdb 
Ked  fctes  ofcmikd  is  a  one  of  Zoee  ▼• 
Chmdkft  m  the  Exchequer.] 

Both  hi  BMamky  ▼.  JSrwob^  and  iBtrdb 
T«  JlMlif #,  the  CoOTt  looked  to  the  bene- 
Mai  faneroit  m  the  bond;  and  in  Wake  t. 
TMUff  thejr  are  eonaidered  m  good  law. 
There  k  another  date  of  caaei,in  whidi  the 
Cevriay  whaneoMidering  the  kw  of  set-ofl^ 
here  looked  at  the  real  pertaea  beoe6ciaU  j 
hMereeted  %  the  cases  of  factors— Gwr  ▼• 

[Paskb,  i.~There  the  phiotiff  allowed 
the  party  to  •ppiar  in  adiflEirent  eharacter 

Wfn#i,  ]0S>  i,  ••  Bfll.  K.P.  180. 

If)  1  YoMtrs  m  iff.  180. 

i)  9  B.  Ii  C*  878  {  f.  e.  7Ltw  Jovn.  K.B.td7. 

9)  f  B«li  C.  848  ^  •.€•  f  Lsw  Jsan.K3.  3d. 

JO)  PrstwibljrthscaitihiwalhrfsdtoawSbtwa 
V.  Csaliff*,  4  Br.  C.  C.  144 1  Gnnst  «.  Lowth, 
IMd.  18r»818« 
(11)  4  B.  It  C.  84^1  t.8.8LairJsafB.IU.5. 
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Disxas;  dJ. 

r  thac  this  essi 

*  Vii 

I  ani  of  opinion,  tfaattlM 
piem  wee  not  snbject-i 
fer  a  jLt  sff  to  this  Jem  sad 

LrrTKDAiiU  J- — I  SB  of  the  sane  o| 
of  pailisiiu  contemplates  i 
ef  law.  With  regard  to  tl» 
of  eves  dted  \j  Mr.  FoUett,  in  tl 
was  noc  a  set-off  nnder  the  atatnti 
■nder  the  plea  of  general  iasoe. 

Pjjuex,  J. — It  appears  to  me  tbt 
right  of  the  parties  ii  regelated  by  ; 
parliaments  the  words  is  the  act  are  ' 
teal  debts***  ami  I  mmider  it  son 
serprising  that  B^Uamieff  t.  Brook 
Bmdge  ▼.  Birdk  shoold  haTe  been  di 
itt  tWy  wetCt  looking  at  the  worda  i 
act.  Havings  however,  been  ao  decii 
am  not  disposed  to  extend  the  prin 
and  cTcn  snpposiog  those  cases  to  be 
thb  does  not  fall  within  them. 


THX  KIRO  V.  JOIXn  AXl 
OTHER. 


1833.     > 
May  4.  > 

L  ibel —  Criminal  Information — Prat 

A  party  aggrieved  by  a  libels  hoi  i 
tecond  term  after  kmmledge  of  ike  ; 
cefiofiy  within  which  to  fMoefor  a  en 
information.  But  the  apjdicaiiom  as 
made  in  the  second  term^  m  such  time 
allow  the  defendants  a  reasonable  iimef 


(It)  7  Term  Rep.  359. 
(13)Ibia.660,a. 
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tvnttaRorf^  to  shew  catue  wUh'm  thai 


■le  had  been  obuined,  on  behalf  of 
rl  of  Lonsdale,  in  Hilary  term,  call- 
tbe  defendants  to  ihew  cause  why 
inal  information  should  not  be  ex- 
l  i^inst  them  for  certain  misde- 
^^  in  printing  and  publishing  certain 
Ions  libels. 

libels  complained  of  were  publish- 
Jane,  September,  and  October,  of 
If  1882.  The  motion  was  made  on 
It  of  January  1833,  on  an  affidavit 
the  18th  of  January,  of  the  Earl  of 
de,  Btating  '*  That  he  did  not  see, 
lany  knowledge  of  the  matters  con- 
in  the  several  statements,  until  this 
k  month  of  January."  The  rule  was 
on  the  defendants  at  Carlisle,  on 
ih  of  January,  (the  term  ending  on 

iiiiiy,  on  shewing  cause,  objected 
bere  so  long  a  time  had  elapsed  be- 
the  publication  of  the  libels  and  the 
\  for  the  rule,  the  Ck>urt  would  not 
that  rule  absolute;  the  application 
to  be  made  within  the  second  term 
nUication,  so  as  to  allow  the  parties 
mable  time  to  shew  cause  within 
m ;  now,  it  was  impossible  for  the 
nta  here  to  have  shewn  cause  on 
Ih— The  King  r.  Harriet  (\),  The 
.  MarMhall  (S),  The  King  r.  Bithap 
nvafenred  to. 
iXB,  J. — In  the  last  case,  the  appli- 

WM  by  a  psrty*  ^l>o  ^m  do^  con- 
personally  with    the   misconduct 
ined  of:  in  the  present,  it  is  by  the 
ggrieved.] 

M^  in  support  of  the  rule,  said,  that 

we  all  cases  of  criminal  information 

magistrates;    and  he  had  never 

that  because  magistrates  were  pro- 

and  are  not  to  have  proceedings 

I  over  their  heads  for  an  indefinite 

tfiat  the  same  rule  was  extended 

proprietor  of  a  newspaper  contain- 

ibel  on  any  individual.     The  appli- 

■gaintt  O'Meara  was  moved  a  year 

he  publication  of  his  book.     In  a 

phero  an  individual  is  a  party  ag- 


grieved, he  has  to  the  second  term  after 
publication,  so  as  the  motion  is  made  suf- 
ficiently early  to  allow  the  party  reason- 
able time  to  shew  cause  within  that  term. 

And  the  Couar,  upon  application  to  the 
Master  of  the  Crown  Office,  were  of  opi* 
nion,  that  in  such  a  case  the  party  has  to 
tlie  second  term  after  knowledge  of  the 
libel,  in  which  to  make  his  application,  so 
that  it  be  made  within  such  time  as  to 
allow  the  defendant  reasonable  time  to 
shew  cause  within  that  term  ;  and  if  it  had 
appeared  that  Lord  Lonsdale  had  known 
of  the  present  libel  in  Michaelmas  term, 
they  doubted  whether  the  motion  would 
have  been  within  reasonable  time  in  Hilary 
term  ;  but  as  his  Lordship  had  expressly 
denied  that  he  bad  any  knowledge  until 
January,  the  application  was  made  in  suf- 
ficient time. 

Rule  ahtolute. 


u 


CLARK  r.  POWELL. 
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1833. 
May  8. 

G  j^nnc,  c.  16,  and  57  Geo.  3.  c.  60.— > 
Broker — Stock-  broker, 

A  stoek'broker  is  a  broker  nfUhin  the  sta^ 
tutes  6  Annef  e.  1 6,  and  57  Geo.  3.  c.  60,  and 
if  not  admitted  by  the  Court  of  Mayer  and 
Aldermen^  it  Uable  to  a  penalty  for  acting 
at  tuch  within  the  city  of  London  and  Uber^ 
tiet  thereof. 

This  was  an  action  of  debt,  by  the  Cham- 
berlain of  London,  to  recover  penalties 
against  the  defendant,  for  acting  as  a 
broker  within  the  city  of  London,  for  re- 
ward, and  as  a  broker  purchasing  and 
transferring  stock,  (the  reduced  sL  per 
cent,  consolidated  annuities,)  not  being  at 
the  time  of  such  purchase  and  transfer,  or 
either  of  them,  admitted  by  the  Court  of 
Mayor  and  Aldermen  of  the  said  city  of 
London,  to  be  a  broker,  within  the  said 
city  and  the  liberties  thereof.  The  defen- 
dant pleaded  the  general  issue,  and  upon 
the  cause  coming  on  to  be  tried,  before  the 
late  Lord  Tenterden,  C.J.,  at  the  Sittings 
before  Michaelmas  term,  1830,  it  was  di- 
rected, that  a  special  verdict  should  be 
taken  in  anch  a  way  as  to  raiae  the  general 
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Sieetion,  whether  stock-brokers  are  within 
e  acts  of  6  Ann.  c.  1 6,  and  57  Geo.  9.  c.  60. 

A  special  Terdict  was  accordingly  found, 
but  as  it  did  not  state  that  the  defendant 
acted  generally  as  a  stock-broker,  but  only 
found  his  acting  in  the  particular  transac- 
tion as  such,  the  verdict  after  the  argu- 
ment (in  which  it  was  taken  as  amended,) 
was  amended  in  that  respect ;  and  it  then 
found,  that  the  defendant  did  aot  generally 
as  a  stock-broker  for  fee  and  reward. 

It  is  unnecessary  to  set  out  the  special 
▼erdict. 

FolkU,  for  the  plaintiff,  contended,  that 
stock-brokers  were  within  the  acts  of  0 
Anne,  c.  16,  and  57  Geo.  8.  c.  60.  s.  2,  and 
that  the  defendant,  acting  as  such  within 
the  city  of  London,  without  having  been 
admitted  by  the  Court  of  Aldermen,  was 
liable  to  the  penalty  of  100/.  The  case 
of  Janssen  v.  Green  {\)  is  an  authority 
in  point,  which  case  was  recognized  in 
Gihbom  v.  Rule(Jt).  It  was  there  deter- 
mined, that  a  ship-broker  was  not  within 
the  act  for  the  admission  and  regulation  of 
brokers ;  but  that  decision  turns  upon  the 
fact,  that  ship-brokers  are  not  concerned 
in  buying  and  selling  goods.  The  defi- 
nitions in  the  dictionaries,  and  in  acts  of 
parliament  recognizing  brokers  as  persons 
employed  in  the  buying  and  selling  of  goods, 
are  there  mentioned,  and  it  is  only  such  as 
do  buy  and  sell,  that  are  brokers,  within  the 
statutes  of  Anne  and  1  Jac.  1.  c.  J31.  The 
argument  on  the  other  side  will  be,  that  no 
stocks  were  transferable  at  the  Bank  of 
England,  at  the  time  of  passing  the  act  of 
Anne ;  but  there  were  government  secnri- 
tiasy  mlthough  under  another  denomination. 
Suppose  a  new  species  of  merchandize 
were  to  be  introduced,  could  it  be  contends 
ed,  that  the  person  employed  in  the  buying 
and  selling  that,  between  merchant  and  mer- 
chant, was  not  a  broker  within  the  statute? 
In  the  8  &  9  Will.  8.  c.  SO.  s.  60,  the  le- 
gislature used  the  term  **  broker  "  as  ap- 
plying to  a  person  buying  and  selling  public 
securities.  The  8  &  0  Will.  8.  c.  83.  s.  5.  is 
conclusive,  that  a  person  buying  and  sell- 
ing government  securities  is  within  the 
act ;  also  in  10  Ann.  c.  19.  s.  121,  the  term 
*'  broker  "  is  used  as  applicable  to  buying 
and  selling  government  securities.     It  is 


(1)  4  Burr.  2108. 
(f )  4  Blnf.  801. 


contended  on  the  other  side,  th 
ticular  funds  were  not  create 
Geo.  1.  In  the  statute  6  Gee 
s.  2 1 ,  the  word  *'  broker  "  is  used 
to  persons  buying  and  selling 
7  Geo.  2.  c.  8,  the  word  is  u 
same  sense. 

Campbell^  (soon  afterwards  S 
neralt)  contriL,  contended,  that 
London  have  nothing  to  do  witi 
lation  of  stock-brokers.  The 
c.  8.  regulates  what  shall  be  dc 
kers,  agents,  8rc.  in  the  buying 
of  public  securities;  and  bytha 
in  force,  the  public  are  suffici 
tected.  The  statute  of  Anne  o 
ceive  a  strict  construction.  It  it 
penal  act,  but  one  which,  withp 
valent,  imposes  a  tax  on  one  ] 
Majesty's  subjects  for  the  benefit 
The  whole  question  is,  "  Did  the 
act  as  a  broker  within  the  statute 
for  the  statute  of  57  Geo.  8.  cann 
to  enlarge  the  statute  of  Anne, 
buying  and  selling  does  not  c 
broker,  but  it  must  be  of  son 
and  visible  commodity,  and  not 
which  is  not  capable  of  delivc 
chose  in  action  only.  There  ia  m 
contained  in  the  statute  of  Am 
is  a  broker ;  and  it  can  only  I 
apply  to  such  as  come  within 
mentary  definition  of  brokers,  c 
the  statute  of  Jac.  1.  Can  it  \h 
the  defendant  was  within  the  an 
of  a  broker?  The  10  Anne  e. 
assumes,  that  the  selling  of  g 
securities  may  be  done  by  a  ] 
was  not  a  broker  in  the  ancient ; 
of  the  word.  If  the  dealing  in  t1 
securities  be  held  to  constitute 
an  attorney  employed  to  buy  an< 
for  his  client  might  be  included 

FvUetty  in  reply,  was  stopp 
Court — ^who  said,  that  the  spec 
should  be  amended,  and  they  i 
aider  whether  it  was  necessary  t 
again. 

In  the  present  term,  and  wi 
leU  having  been  heard  in  reply, 
roent  of  the  Court  was  deliverec 

Little  DALE,  J. — This  case, 
argued  before  my  Brother  Pari 
self,  in  the  course  of  last  Miehac 
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B  order  that  the  special  Ter- 
le  mmended.  This  has  been 
B  question  upon  the  aniendud 
ether  a  person,  who  on  various 
ys  shares  in  the  government 
insferable  at  the  Bank  of  Eng- 
r  persons,  for  reward, — in  or- 
tcei  a  stock«broker, — be  within 
m  of  the  6  Anne,  c.  IG,  and 
60  (S)t  and  liable  to  penalties 
such  under  the  latter  act,  in 
lOUt  having  been  admitted  by 
ind  Aldermen  of  the  city  of 

f  these  acts  abolishes  the  office 
f  Spices,  by  repealing  the  sta- 
c.  10,  and  gives  an  equivalent 
the  admission  of  brokers.  The 
as  follows : — "  That  from  and 
>nnination  of  this  present  ses- 
aroent,  all  persons  that  shall 
ra  within  the  city  of  London 
thereof,  shall  from  time  to 
itted  so  to  do  by  the  Mayor 
tn  of  the  said  city  for  the  time 
such  restrictions  and  limita- 
ir  honest  and  good  behaviour, 
.  shall  think  fit  and  reasonable ; 
Km  such  their  admission,  pay 
berlain  of  the  said  city  for  the 
for  the  uses  hereinafter  mcn- 
aum  of  40«.,  and  shall  also 
» the  said  uses  tlie  sum  of  40f . 
h  day  of  September  in  every 

ectioQ  provides,  **  That  if  any 
take  upon  him  to  act  as  a 
in  the  city  and  liberties,  not 
ed  as  aforesaid,  he  shall  for- 
r  the  sum  of  251. ,  to  be  re- 
he  Chamberlain  of  the  city." 
of  these  acts,  57  Geo.  :i. 
passed  for  granting  nn  equi- 
he  diminution  of  the  profits 
I  of  guager  of  the  city,  by 
ition  of  the  London  Docks, 
ng  the  payment  to  be  made 
It  raises  the  fee  on  ad- 
l  the  annual  payment  of  ad- 
ers,  to  d/.,  and  increases  the 
I  person  for  taking  upon  him 
roker  to  100/.  The  very  ques- 
«d  by  this  record,  was  decided 
i  of  King's  Bench,  on  a  special 
Usasl  aad  JPosonsl  Acts. 


case,  in  the  case  of  Jantten  v.  Gretn^  and 
by  that  decision  we  ought  to  be  bound, 
unless  wc  are  clearly  satisfied  that  it  is 
contrary  to  law.  The  question  has  been 
fully  and  elaborately  argued  before  us;  and, 
in  tlie  result,  we  see  no  reason  to  think 
that  that  decision  was  wrong.  It  was  very 
strongly  urged  by  the  Solicitor  General, 
that  the  clause  in  thestatuteof  Anne,  which 
enacts,  that  all  persons,  who  shall  act  as 
brokers  within  the  city  of  London,  shall  b« 
admitted,  and  pay  the  sums  therein  men- 
tioned, ought  to  be  strictly  construed,  as 
it  imposes  a  tax,  and  that,  upon  persons 
who  derive  no  advantage  by  the  abolition  of 
the  office  for  which  the  payments  are  given 
as  a  compensation.  The  act,  however, 
appears  also  to  have  in  view  the  regulation 
of  brokers,  and  to  have  secured  and  en- 
forced the  ancient  right  of  the  city  to 
admit  brokers,  which  by  the  Statuta  Civi- 
tatis  Londini,  13  Ed.  1,  it  appears,  to  have 
possessed  in  the  earliest  times  ;  but,  sup- 
posing that  such  a  strict  construction  ought 
to  prevail,  because  the  act  imposes  a  tax 
on  an  individual  for  the  benefit  of  the 
corporation,  it  is  clear,  that  the  statute 
extends  to  all  persons  who  shall  act  as 
brokers ;  and  the  question  is,  what  persons 
fall  within  that  description.  All  who  do^ 
are  equally  liable  to  the  tax,  and  are  all 
alike  taxed,  without  any  corresponding 
benefit,  for  the  abolition  of  the  office  of 
garbler  appears  to  have  conferred  no 
more  benefit  on  one  class  of  brokers  than 
another.  But,  as  the  legislature  has  im- 
posed the  burthen  upon  all  brokers,  all 
those  who  we  are  judicially  satisfied  were 
intended  to  be  included  within  that  deno- 
mination, must  bear  it. 

In  order  to  ascertain  who  these  are,  the 
statutes,  and  particularly  those  which  were 
passed  about  the  time  with  the  act  in  ques- 
tion, furnish  us  with  the  best  means  of  in- 
formation. The  1  Jac,  1.  c.  tl.  recites, 
"  that  persons  have  been  admitted  as  bro- 
kers who  have  taken  their  oaths,  on  admis- 
sion, to  use  and  demean  themselves  up- 
rightly, between  Merchant  English  and 
Alerchant  5'(raH^ers, and  tradesmen,  in  con- 
triving, making,  and  concluding  bargains 
and  contracts,  to  be  made  between  them« 
concerning  their  wares  and  merchandises 
to  be  bought  and  sold,  and  contracted  for, 
within  the  city  of  London,  and  monies  to  be 
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taken  up  by  exchange  between  such  mer- 
chant and  merchant,  and  tradesmen ;  and 
that  this  kind  of  persons  have  had  and  borne 
the  name  of  brokers,  and  been  known,  call- 
ed, and  taken  for  brokers."  The  act  proceeds 
to  declare,  that  persons  who  buy  and  sell, 
and  take  pawn  of  garments,  &c.  are  not 
brokers,  but  friperers ;  and  after  providing  a 
remedy  against  illegal  pledges,the  last  clause 
provides,  that  "  nothing  in  this  act  contain- 
ed shall  be  prejudicial  to  the  ancient  trade 
of  brokers  between  merchant  and  merchant, 
or  other  traders  or  occupiers,  within  the 
city,  being  selected  as  therein  mentioned." 
Though  this  was  the  occupation  of  regular 
brokers  at  that  time,  it  was  obvious,  when 
the  new  subject  of  dealing  was  created  in 
government  securities,  those  who  dealt  in 
the  same  way  respecting  such  securities, 
might  fall  under  the  same  denomination. 
The  class  of  men  who  dealt  either  partially 
or  exclusively  in  this  new  description  of  se- 
curity, might  as  readily  fall  within  the  de- 
acnption  of  brokers,  as  those  who  dealt 
partially  or  exclusively  in  some  new  de- 
scription of  merchandize. 

That  this  was  so,  the  statutes  passed  in 
the  reign  of  King  William  clearly  and  de- 
cisively prove.  The  8  &  9  Will.  3.  c.  20. 
8.  60.  mentions,  brokers  employed  on  be- 
half of  other  persons,  to  make  bargains 
and  contracts,  for  the  buying  and  selling  of 
orders  of  the  Treasury,  and  of  tallies,  which 
are  described  in  the  57th  section,  and  limits 
their  brokerage  to  2s,  6d.  per  cent.  The 
8  8s  9  Will.  8.  c.  82,  a  temporary  act,  in- 
tituled, **  An  act  to  restrain  the  number  and 
ill  practice  of  brokers  and  stock-jobbers," 
after  reciting,  that  for  the  conveniency  of 
trade,  sworn  brokers  had  been  anciently 
admitted  within  the  city  of  London,  for  the 
making  and  concluding  of  bargains  and 
contracts  between  merchant  and  merchant, 
and  other  tradesmen,  concerning  their 
goods,  wares,  merchandizes,  and  monies 
taken  up  by  exchange,  and  for  negotiating 
bills  of  exchange  between  merchant  and 
merchant;  and  that  brokers, stock-jobbers, 
or  pretended  brokers,  have  latterly  carried 
on  most  unjust  practices,  in  selling  and  dis- 
counting tallies,  bank  stock,  bank  bills, 
shares,  and  interests  in  joint  stock  and  jother 
matters  and  things,  and  have  combined  to 
raise  and  fall  from  to  time  the  value  of  such 
taUieSy  &c«  which  is  a  great  abuse  of  the 


said  ancient  trade  and  employmei 
that  the  number  of  such  brokers  an 
jobbers  had  very  much  increased 
these  few  years,  by  reason  that  th< 
not  at  present  under  such  regulat 
are  necessary  to  prevent  themischie 
said;  for  remedy  provides,  "that  i 
son  or  persons  whatsoever,  shall  . 
broker  in  London  or  Westminster, 
bills  of  mortality,  without  a  licence 
Lord  Mayor,"  8rc.  The  act  then  p 
to  direct  the  oath,  to  limit  the  nui 
brokers,  to  regulate  the  fee  on  ads 
(not  to  exceed  40^.),  to  impose  a 
of  500/.  upon  all  those  who  use  th 
8rc.  of  brokers,  or  act  or  deal  as  I 
and  to  provide,  that  if  any  person  tm 
a  sworn  broker,  shall  act  in  disc 
tallies,  exchequer  bills,  &c.  such  pc 
offending  shall  forfeit  500/.,  and  s 
the  pillory.  The  act  proceeds  t< 
further  regulation  for  keeping  book 
count,  that  brokers  shall  not  tak 
than  10/.  per  cent,  brokerage,  an 
matters,  and  also  requires  brokers  v 
or  sell  tallies  or  securities  on  funds, 
by  parliament,  to  be  licensed  by  thi 
sury.  This  act  was  limited  for  thre 
In  the  6  Geo.  1.  c.  18.  s.  21,  (pasaec 
years  aflcr  the  statute  of  Queen  i 
penalty  is  imposed  on  brokers  bu]! 
selling  shares  in  illegal  under 
The  7  Geo.  2.  c.  8.  s.  8.  mentions 
with  reference  to  transactions  of  bo} 
selling  stock.  Considering  the  pr( 
of  these  statutes  passed  recently  bed 
after  the  passing  of  the  statute  of  < 
it  appears  to  us,  that  persons  buy 
selling  government  shares  and  sc 
for  others,  were  considered  as  bro 
that  time,  and  must  fall  under  that  i 
tion  in  the  statute  in  question.  If 
dealing  in  government  stock  then  c 
were  so,  it  does  not  admit  of  a  doi 
those  wlio  dealt  in  all  subsequently 
stock  of  the  Uke  description  wouk 
just  as  much  as  merchants'  broke 
bought  or  sold  a  new  descriptk)ii  < 
chandize. 

It  was  argued,  that  the  statute  < 
Geo.  2.  c.  8.  was  passed  for  the  re] 
of  brokers.  That  is  not  the  case. 
for  the  purpose  of  preventing  stock-j 
and  the  only  matter  of  regulation  ' 
contains  is,  that  brokers  are  to  kee 
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rhich  oontrmcU  are  to  be  registereci, 
f  m  penalty  of  50/.;  and  unless  the  sta- 
in question  (the  G  Anne,)  gives  the 
n  of  admission,  with  such  restriction 
their  good  behaviour  as  they  think 
nable.  to  the  Mayor  and  Court  of  Al- 
eup  there  is  uo  power  of  admiiuion  and 
oul  over  that  important  class  of  bro« 
in  any  person.  Such  a  power  is  not 
utcly  necessary,  and  the  legislature 
i  have  omitted  to  give  it,  but  certainly 
lot  given  by  any  other  statute, 
r  the  reasons  above  mcniioncd,  and 
nilarly  from  tlie  contemporaneous  ex- 
ion  of  the  legislature  itself,  in  the  sta- 
if  8  &  9  Will.  3.  c.  :i20.  and  c.  32,  we 
f  opinion,  that  the  case  of  Jansten  v. 
I  was  rightly  decided ;  and  the  judg- 
must  be  for  the  plaintiA*. 

Judgment  for  the  plaintiff. 


93 
a  16 


THX 


AFOTUECARXES 
0.  COLLINS. 


COMFAKY 


6.  3 

iotieeary — Scotch  Diploma, 

£pioma  granted  by  a  Scotch  i/aiorr- 
vmlhorixing  a  person  to  practise  as  a 
eumf  does  not  exempt  him  from  the 
Ue«  imposed  by  the  55  Geo,  3.  c.  1 94,  if 
mdise  as  an  apothecary  without  com'- 
g  wUk  the  regulations  of  that  statute, 
id  semble,  thai  a  similar  diploma  grant' 
f  mn  English  university,  would  not 
bI  ike  person  from  such  penalties. 


lia  vraa  an  action  of  debt,  under  the 
eo.  3*  c.  194.  s.  20,  to  recover  |)enal- 
rom  the  defemlant,  for  practising  as  an 
ecary,  without  complying  with  the 
ations  of  that  act.  The  defendant 
ed  nU  debet, 

ceaose  was  tried,  at  the  Spring  Assizes 
be  county  of  Dorset,  1833,  before 
,  J.a  when  it  appeared  that  the  defen- 
had  dispensed  medicines,  so  as  to 
himself  within  the  above  act ;  but  it 
lontended  on  his  behalf,  that  a  diploma 
I  he  had  obtained  from  the  University 
;«  Andrews,  in  Scodand,  authorizing 
to  practise  as  a  physician,  exempted 
rom  the  penalties  of  the  above  act. 
!Ct  to  this  point,  which  was  reserved, 
huntiffs  took  a  verdict  for  one  penalty, 
raw  Scam,  II.-K.B. 


Barstom  now  moved  to  enter  a  nonsuit. 
— Since  the  Union  with  Scotland,  Scotch 
physicians  in  England  are  placed  upon  the 
same  footing  as  physicians  licensed  by  the 
English  universities.  And  probably,  a  di- 
ploma granted  by  an  English  university, 
would  enable  the  person  licensed  to  prac- 
tice as  a  physician  in  Scotland.  In  the 
case  of  Smith  v.  Taylor  (1),  Sir  James 
Mansfield  observed,  "  Since  the  Union 
with  Scotland,  it  has  been  considered, 
though  I  do  not  exactly  know  upon  what 
ground,  that  a  degree  conferred  by  a  Scotch 
university,  is  of  the  same  effect  as  a  degree 
conferred  by  the  Universities  of  Oxford  or 
Cambridge ;  though,  in  looking  through 
tlie  articles  of  the  Union,  I  find  nothing 
upon  the  subject,  except  that  the  four  Scotch 
universities  shall  subsist  as  before,  with  the 
same  rights.  Had  the  matter  been  attend- 
ed to  at  the  Union,  S(inie  express  provision 
would  probably  have  been  made ;  but  al- 
though no  such  provision  was  made,  it  has 
been  generally  understood,  that  in,  conse- 
quence of  the  clause  alluded  to,  a  diploma 
granted  by  one  of  the  Scotch  universities, 
gives  the  same  right  to  practise  physic  aa 
a  degree  at  one  of  the  English  universities, 
and  dispenses  with  the  necessity  of  being 
examined  by  the  College  of  Physicians,  and 
obtaining  letters  testimonial  from  them." 
If  this  doctrine  be  correct,  it  seems  difticult 
to  suppose  that  it  was  intended  to  place 
even  a  Scotch  physician  under  the  regu- 
lations of  the  55  Geo.  3.  c.  194,  one  of 
which  is,  that  the  person  shall  serve  an  ap- 
prenticeship to  an  apothecary.  The  pro- 
hibitory words  in  section  14,  are  certainly 
very  general — that  "it  shall  not  be  law- 
ful for  any  person  or  persons,  (except  per- 
sons already  in  practice  as  such)  to  prac- 
tise as  an  apothecary  in  any  part  of  England 
or  Wales,  unless,"  &c.  But  the  section 
which  saves  "  the  rights  heretofore  vested 
in,  exercised  and  enjoyed  by  the  English 
universities,  and  the  Colleges  of  Physicians 
and  Surgeons,"  comes  afterwards  (s.  129), 
and  was  probably  intended  to  controul  the 
previous  general  words. 

Per  Curiam. — Whatever  may  be  the  effect 
of  the  general  words  upon  |>ersons  in  the 

(1)  iNcwlUp.  yoj. 
U 
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■ituation  of  the  defendant,  those  words  are 
too  clear  to  be  gotten  over.  Indeed,  it 
does  not  appear  that  an  English  physician, 
if  he  were  to  think  (it  to  practise  as  an 
apothecary,  would  be  exempt  from  the  pro- 
visions of  this  statute.  The  saving  clause 
is  merely  to  protect  the  rights  of  the  bodies 
there  mentioned,  as  they  then  existed  and 
were  exercised.  If  those  bodies  were  in 
the  habit  of  granting  licences  to  persons  to 
practise  as  apothecaries,  and  the  defendant 
could  shew  such  a  licence  to  himself,  the 
case  would  be  very  different.  If  there  be 
any  inconvenience  which  was  not  contem- 
plated in  the  use  of  the  general  words,  the 
legislature  alone  can  correct  it. 

Rule  refused* 


1833.       7   I>OB    d.    KNIGHT    V.    NEPEAN, 

May  7.   3        bart.,  and  others. 

Ejectment  —  Evidence  —  Death  —  Pre* 
sumption. 

Absence  of  a  person  abroad^  without  hav" 
ing  been  heard  of  for  seven  years,  is  pre^ 
sumptive  evidence  of  such  person's  death,  but  is 
no  evidence  of  the  time  of  his  death  ;  and  no 
presumption  arises,  that  he  died  at  the  end  of 
the  seven  years.  Therefore,  where  the  lessor 
of  the  plaintiff  in  ejectment  brought  in  1 832, 
claimed,  as  grantee  in  reversion  on  the  death 
of  M.  K,,  and  it  appeared  that  M.  K, 
sailed  for  America  in  1807,  and  had  not 
since  been  heard  of: — //  was  held,  that  there 
was  not  sufficient  evidence  to  sliew  that  the 
ejectment  was  brought  within  twenty  years 
from  the  time  oftfie  death  of  M.  K, 

This  was  an  action  of  ejectment  to  re- 
cover possession  of  two  copyhold  tenements 
of  the  manor  of  Loden  and  Bothenham,  of 
which  the  defendant  was  lord. 

At  the  trial,  before  Taunton,  J.,  at  the 
last  Summer  Assizes  for  the  county  of  Dor- 
set, it  appeared  that  George  Knight,  the 
father  of  the  lessor  of  the  plaintifif,  was  ad- 
mitted into  the  tenements  in  question,  for 
the  life  of  Matthew  Knight,  and  that  the 
lessor  of  the  plaintiff,  and  his  brother,  who 
is  since  dead,  were  afterwards  admitted 
tenants  in  reversion  successively.     Mat- 


thew Knight  went  to  America  in  1807,  and 
the  last  that  was  heard  of  him  by  any  of 
his  family,  was  by  letter,  in  May  ox  June 
1807.  On  the  part  of  the  defendant  it 
was  contended,  that,  upon  this  evidence, 
the  lessor  of  the  plaintifif  ought  to  be  non- 
suited, as  there  appeared  to  be  more  than 
twenty  years  adverse  possession  on  the 
part  of  the  lord.  The  learned  Judge 
however  thought,  that  the  presumption  of 
the  death  arose  in  1814,  and  that  the  eject- 
ment, brought  in  1832,  was  within  time; 
and  a  verdict  was  found  for  the  plaintiff, 
with  leave  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit.  A  rule  had  ac- 
cordingly, in  Michaelmas  term,  been  ob- 
tained ;  against  which — 

Coleridge,  Serj.  and  Erie  now  shewed 
cause. — The  presumption  of  law  is  in  favoor 
of  life,  and  the  time  to  which  that  pre- 
sumption extends,  is  limited  only  by  refe- 
rence to  the  statutes  19  Car.  2.  c.  6,  with 
respect  to  leases  dependent  on  lives,  and 
the  Statute  of  Bigamy,  1  Jac.  I.e.  11,  to  a 
period  of  seven  years  from  the  time  when 
a  party  was  last  heard  of.    Until  the  expi- 
ration of  seven  years,  the  presumption  of 
law  still  operates,  and  the  limitation  will 
not  take  effect.     Suppose  tlie  ejectment  to 
have  been  brought  within  seven  years  from 
the  time  when  Matthew  was  last  heard  of, 
the  right  of  the  lessor  of  the  plaintiff*  would 
not  have  accrued,  because,  until  the  expi- 
ration of  seven  years  the  presumption  was» 
that  Matthew  was  still  living.     It  was  not» 
therefore,  until  the  end  of  that  time,  thaft:. 
the  statute  began  to  run  against  the  lessoac* 
of   the   plaintifif,  and  the  ejectment  wa^B 
within  time — Doe  v.  Jesson  (1),  and  Doe  ^  - 
Lloyd  V.  Deukin  (2)  were  cited,  and  Star-^ 
hie  on  Evidence,  part  4,  457. 

Follett,contxdL, — Admitting  the  presum] 
tion  of  law  to  be  in  favour  of  life,  and  tbi 
with  reference  to  the  Statute  of  Bigam; 
that  presumption  is  limited  to  a  period 
seven  years  after  a  party  has  gone  bey< 
sea  and  not  been  heard  of;  still,  no  pi 
sumption  arises,  from  such  absence,  of  1 
exact  period  at  which  a  party  died, 
an  absence  of  seven  years,  without 
heard  of,  the  law  raises  the  presum] 


(1)  6  East,  80. 

(?)  4  Barn.  &  Aid.  433. 
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that  the  party  lo  absent  is  dead ;  but  as  to 
the  tisie  of  his  death  it  raises  no  presump- 
tion, much  less  does  it  raise  the  presump- 
tioQ  that  the  party  died  at  the  end  of  that 
period.  The  tirae  of  death,  is,  in  all  cases, 
to  be  collected  from  the  particular  circum- 
stuees  and  in  no  case  whatever  does  any 
preuimptioa  arise  as  to  the  time  at  which 
death  happened.  In  those  cases  where  it 
hss  become  important  to  ascertain  who,  of 
two  persons,  survived,  although  by  the 
citQ  law  a  party  was  presumed  to  have 
been  the  survivor,  according  to  the  difTer- 
enoe  of  sex  and  age  (S) ;  our  own  law 
admits  of  no  such  presumption — Jn  the 
goods  of  Henry  Selmfn{4t%  Taylor  v.  Dip- 
kek  {5\  WriglU  v.  Samuda  (6),  Mason  v. 
Mastm  (7).  Suppose  a  legacy  to  be  paid 
after  the  death  of  A.  B.,  and  A.  B.  having 
gone  beyond  sea,  is  not  heard  of  for  seven 
years,  would  not  the  legatee  be  entitled  to  the 
interest  which  had  arisen  upon  the  legacy 
daring  that  period  ?  In  Norris  v.  Norris 
(8),  the  interest  upon  a  legacy  was  decreed 
to  one  of  two  brothers,  who  had  taken  out 
admbistration  to  the  other,  who  had  gone 
beyond  sea,  and  had  not  been  heard  of  for 
five  years ;  and  yet,  if  the  argument  on  the 
other  side  be  well  founded,  the  person  who 
was  entitled  to  the  legacy  after  the  death 
of  A.  B.  had  no  right  to  it,  until  the  expi- 
lation  of  seven  years.  It  was  incumbent 
upon  the  lessor  of  the  plaintiff,  in  this  case, 
to  make  out  his  title,  and  to  shew  that  he 
bd  brought  his  ejectment  within  twenty 
years  after  the  death  of  Matthew  Knight. 

Cur,  adv.  vuU. 

(3)  Si  Luciot  Titius  cum  filio  pabere,  c^uem  lolam 

taMuwBio  scriptinD  hervdem  hmbebatp  panerit :  intel- 
liplv  sopcrvudaie  filius  p«tri.  Quod  li  impabes 
COB  patre  filius  periarit,  creditur  ptter  lupenriziise 
^iii  at  hie  ccmtrariom  tpprobatnr.  Si  miritai  at 
^Bor  smol  parieriiit,  ■tipdttio  de  dota  az  capitulci t 
<»  ifjiMaaii  wnUier  duMtttuM,  htbabat  locain,  ri  non 
fnbttar  ilia  aapcfstas  Tiro  foiwa.— Dig.  lib.  34. 
lit59.a.4&L5. 

Cm  pobara  filio  mttar  ntafra^o  pariit:  oum 
ciplunii  BOB  point,  ntar  prior  aztinctua  tit,  hamt- 
Bioi  att  enden,  fiUom  diotiua  nziiia    Dig,  lib.  34^ 

tiL5.Lf9.    Bot-^ 
Si  BHiliar  cam  filio  impubera  ntufragio  pariit,  pri- 

ocvB  fifiom  aacatom  eiae  intallic^tar — Dig.  lib.  34. 

A.5.pLt3. 

(4)  3  Hagg.  748. 

(5)  S  PUl.  261. 

(6)  Ibid,  ia  noCa,t7]. 

(7)  1  Mer.  308. 
W  Tiadi.  Rap.  419. 


The  opinion  of  the  Court  was,  hi  the  fol- 
lowing term,  delivered  by-— 

Denkan,  C.  J. — [who,  l)8ving  shortly 
stated  the  facts,  proceeded] — We  are  of 
opinion,  that  the  rule  should  be  made  ab- 
solute. There  is  no  doubt,  but  that  the 
lessor  of  the  plaintiff  must  recover,  by  the 
strength  of  his  own  title,  and,  in  order  to 
do  so,  must  prove  that  he  had  a  right  to 
enter  upon  the  land  sought  to  be  recover- 
ed within  twenty  years  before  the  eject- 
ment brought ;  and  consequently,  as  the 
presumption  is,  that  a  person  once  alive, 
continues  so,  until  the  contrary  is  shown, 
the  lessor  of  the  plaintiffwas  bound  to  prove, 
first,  the  death  of  Matthew  Knight,  and, 
secondly,  that  it  took  place  within  twenty 
years  before  the  ejectment  was  brought. 
The  absence  of  Matthew  Knight  abroad 
for  seven  years,  without  having  been  heard 
of,  is  evidence,  from  which  the  jury  might 
reasonably  presume,  and  in  this  case  pro- 
bably did  presume,  his  death.  That  period 
has  been  adopted,  as  the  ground  for  such 
presumption,  in  analogy  to  the  statute 
I  Jac.  1.  c.  11,  relating  to  marriages, 
and  the  19  Car.  2.  c.  6,  as  to  copyholds 
and  lives  on  which  leases  are  held ;  and 
the  lessor  of  the  plaintiff  certainly  proved 
the  first  of  the  requisites  necessary  to 
maintain  his  case.  But  such  absence  and 
continuance  abroad  for  seven  years,  al- 
though in  general,  it  leads  the  mind  to 
presume  the  party  to  be  dead,  and  there- 
fore, it  would  lead  to  the  presumption  that 
the  party  was  dead  at  the  end  of  the  seven 
years,  certainly  raises  no  inference  as  to 
the  exact  time  of  the  death,  and  still  less 
that  such  death  took  place  at  the  end  of 
the  seven  years  ;  and  no  case  was  cited,  nor 
do  we  know  of  any,  in  which  it  has  been 
laid  down,  that  such  a  presumption  ought 
to  be  drawn,  or  in  which  any  such  effect 
has  been  given  to  absence  abroad.  On  the 
other  hand,  a  case  was  referred  to,  in  which 
Lord  Ellenborough  held,  *'  that  though 
the  loss  of  the  vessel,  which  had  sailed  on 
a  foreign  voyage,  two  or  three  years  be- 
fore, and  had  not  been  heard  of,  might  be 
presumed,  and  a  person  who  was  on  board, 
might  be  presumed  to  be  dead,  yet  the 
time  at  which  he  died,  is  to  be  collected 
by  the  jury  from  the  particular  circum- 
atances  of  the  case."    I'hat  case  was  ^al- 


ut 
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son  V.  Kit^{9).  We  are,  therefore,  of 
opinion,  that  the  lessor  of  the  plaintiff,  who 
gave  no  other  evidence  of  Matthew  Knight's 
death  than  his  absence,  failed  in  esta- 
blishing the  second  requisite,  that  his  death 
took  place  within  twenty  years  before  the 
ejectment  was  brought.  The  difficulty  of 
proving  the  precise  time  of  the  death,  in 
this  and  similar  cases,  appears  at  first  sight 
to  lead  to  hardship  on  the  lessor  of  the 
plaintiff,  who  cannot  bring  his  ejectment 
until  seven  years  have  expired,  for  till  then, 
the  death  is  not  to  be  presumed,  and  yet  he 
must  bring  it  within  twenty  years  from  the 
death  of  the  cestui  ous  use,  and  therefore, 
he  has  not  practically  twenty  years  within 
which  to  bring  his  ejectment;  although 
that  would  be  a  legal  defence,  the  claimant 
will  always  be  safe  in   commencing  his 

(9)  1  Stark.  121. 


action  within  twenty  years  from 
of  going  abroad.     The  same  hard 
will  occur,  when  a  party  is  ignora 
rights,  during  the  time  in  which 
tute  of  Limitations  runs.     On  tl 
hand,  if  we  were,  for  the  sake  of 
ing  such  inconvenience,  express! 
down   a  rule,  that  seven  years 
abroad  (the  party  not  having  bee 
of)  was  primd  facie  evidence  of  h 
at  the  end  of  seven  years,  such  a  ru 
in  the  great  majority  of  cases,  nay, 
case,  cause  the  fact  to  be  found  ag: 
truth,  which  although  the  rule  w 
applicable  in  cases  where  the  tim* 
death  is  material,  would,  in  many, 
ductive  of  inconvenience  and  of  i 
We,  therefore,  think,  this  rule  sh 
made  absolute. 

Rule  ab 


NotB.'^K  few  oases,  in  which  there  baa  been  a  difficulty  in  procaring  the  necessary  papen 
them  with  accuracy,  still  remain  to  be  given  of  the  preceding  term,  and  will  be  printed  with 
appendix  to  those  of  the  following  Trinity  term. 


END  OF  EASTER  TERM.  1833. 


Note. — The  cases  in  the  three  preceding  Terms,  are  reported  by  Mr.  Pba 

those  in  the  following  Term  by  Mr.  Barstow. 


SES  ARGUED  AND  DETERMINED 


IN  THE 


eoutt  of  Ittngro  ]$enc1ft. 
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>  HOEVB  9.  ION.* 

9t — Fraudulent  Certificate. 

»  of  bankruptcy^  under  6  Geo.  4. 
plahUiffmay  ihew  in  answer ^  that 
lie  was  obtained  unfairly^  and  by 
hough  this  provision  for  avoiding 
atCf  which  was  contained  in  the 
c.  30,  is  not  in  terms  repealed  in 
statute, 

sit  on  a  promissory  note.  The 
pleaded  his  bankruptcy  specially ; 
he  plaintiff  replied,  fraud  in  ob- 
I  certiGcate  ;  and  upon  this,  issue 
• 

se  was  tried,  before  Parke,  J.,  at 
ler  Assizes  for  Westmoreland, 
n  the  jury  found,  that  the  defen- 
iromised  to  pay  one  Allen,  one  of 
rs  who  signed  the  certificate,  in 
lat  Allen  was  thereby  induced  to 
verdict  was,  therefore,  found  for 
flPi  with  leave  for  the  defendant 

ite  sod  two  other  casM  wftre  argued  in 
D,  183f»  md  judgments  delirered  in 
trim  iMt;  the  notci  having  been  ori- 
■  by  Mr.  Uarstow,  in  th(*  former 
»ports  have  Imk^d  delayed  till  the  pre* 


to  move  to  enter  a  nonsuit.  A  rule  luiving 
been  obtained  for  that  purpose — 

Archhold  shewed  cause  in  Trinity  term 
last,  relyinff  upon  the  general  object  of  the 
Bankrupt  Laws,  and  the  cases  ox  Robson  v. 
Calze  (1),  and  Holland  v.  Palmer  {%). 

J.  Clarkson,  contrd,  relied  upon  the  dif- 
ference of  language  between  the  6  Geo.  2. 
c.  30.  s.  7,  and  the  present  Bankrupt  Act, 
6  Geo.  4.  c.  16.  s.  130.  By  the  former, 
a  creditor  was  allowed,  in  case  the  bank- 
ruptcy was  pleaded,  to  shew  that  the  cer- 
tificate was  obtained  unfairly  and  by  fraud  ; 
in  the  latter,  this  provision  is  omitted ; 
and  express  mention  is  made  of  particular 
instances,  (gaming,  stock-iobbing,  &c.)  in 
which  the  certificate  shall  be  void.  The 
cases  cited  were  decided  upon  the  former 
statute ;  and  it  may  reasonably  be  inferred, 
that  the  omission  of  the  provision  in  the 
latter  shews  a  change  of  intention  in  the 
legislature.  At  all  events,  the  objection 
could  only  be  taken  by  application  to  the 
Lord  Chancellor  to  set  aside  the  certificate. 

The  CouBT  took  time  to  consider,  and 
on  this  day  their  judgment  was  delivered 
by- 

(1)  Doug.  216. 

(9)  1  BoK.  fk  Pill.  95. 
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Parke,  J. — [who,  after  stating  the  facts, 
thus  proceededj — The  question  was,  whe- 
ther under  the  6  Geo.  4.  c.  16.  s.  121,  it  is 
competent  for  the  plaintiff,  on  the  trial  of 
a  cause,  to  insist  on  the  objection  to  a  certi- 
ficate, that  one  of  the  creditors  had  been 
induced  to  sign  it  by  a  promise  made  bv 
the  bankrupt,  that  he  would  pay  him  in  full. 
We  are  of  opinion,  that  it  is  competent  for 
the  plaintiff  on  these  pleadings  to  take  this 
objection,  and  that  it  must  prevail.  This 
question  has  arisen  entirely  from  the  differ- 
ence in  the  language  of  the  5  Geo.  2.  c.  30, 
ss.  7  &  12,  and  the  6  Geo.  4.  c.  16.  ss.  126 
&  1  SO.  The  former  act,  s.  ?» after  provid* 
ing  that  the  general  plea  of  bankruptcy 
may  be  pleaded,  and  that  the  certificate 
shall  be  evidence  of  all  prior  proceedings,  goes 
on  to  enact,  that  a  verdict  shall,  thereupon, 
pass  for  the  defendant,  "  unless  the  plaintiff 
can  prove  that  the  certificate  was  obtained 
unfairly,  and  by  fraud,  or  unless  the  plain- 
tiff can  make  appear  any  concealment  by 
the  bankrupt  to  the  value  of  10/.  But 
in  section  126  of  the  new  Bankrupt  Act, 
which  gives  the  general  plea  of  the  bank- 
ruptcy, and  makes  the  certificate  evidence, 
there  is  no  such  condition  inserted ;  and  in 
the  IdOth  section,  which  enacts  in  what 
cases  the  bankrupt's  certificate  shall  be 
void,  the  case  of^  its  being  obtained  un- 
fairly or  by  fraud  is  not  mentioned.  The 
point  to  be  decided  is,  whether  the  inten- 
tion of  the  legislature,  in  making  this  omis- 
sion, was  to  prevent  a  certificate  being 
thereafter  impeached  on  the  ground  of 
fraud,  or  not.  Now,  had  the  former  Bank- 
rupt Act  never  existed,  and  the  present 
statute  alone  been  enacted,  we  conceive 
that  there  is  no  doubt,  but  that,  under  this 
statute,  a  certificate  obtained  by  fraud  would 
have  been  void,  on  the  general  principle, 
that  fraud  vitiates  all  contracts  and  instru- 
ments. It  is  only  from  the  comparison 
between  the  language  of  the  repealed  and 
of  the  existing  statute,  that  the  argument 
of  intention  is  derived  ;  but  that  difference 
may  be  explained,  without  resorting  to  the 
supposition  of  a  change  of  intention.  The 
provisions  of  the  new  law  are  differently 
arranged,  and,  in  making  that  new  arrange- 
ment, the  clause  in  the  old  act  may  have 
been  omitted,  simply  on  the  ground  that  it 
was  unnecessary  to  introduce  an  express 
enactment  of  that  which  is  implied  in  the 


law.  And,  indeed,  when  it  is 
how  important  such  an  alterat 
what  serious  consequences  to 
creditor  would  arise  from  it,  it  i 
imagine,  that  the  legislature  woul 
such  an  alteration  ;  and  if  they 
make  it,  we  must  suppose  that 
have  made  it  by  a  positive  f 
enactment.  It  is  true,  that  the 
tion  contains  provisions  expres 
the  certificate  in  certain  cases 
are  for  matters  extrinsic, as,  fori 
at  play,  gambling  in  the  funds 
or  falsifying,  or  making  false  ei 
books,  concealing  property  to  t 
10/.,  or  upwards,  &c.  But,  wi 
section  by  no  means  warrants  tl 
that  the  legislature  did  not  meai 
the  certificate  for  fraud,  connec 
very  obtaining  of  the  certificat 
it  otherwise,  they  would  then  he 
no  check  against  this  sort  of  fi 
the  provision  in  the  125  th  sect 
ing  the  contract  to  pay  the  sti] 
sideration,  invalid.  The  certi 
not  be  impeached  at  law,  for 
it  would  be  difficult  to  support 
rity  of  the  Chancellor  to  cane 
ficate  for  the  same  reason  ;  for 
lature  have  meant  that  the  objeci 
shall  not  be  used  against  a  c 
must  apply  equally  to  every  < 
therefore,  think,  that  the  facts  f 
jury,  support  the  replication ; 
a  legal  answer  to  the  plea  of  I 
and  consequently  that  the  pla 
titled  to  retain  his  verdict. 

RuUdi 


1832.     \    J. 
Nov.  5.    3 


AND  M.  CASTLI 
MUNDY. 


Pleading — Error. 

1.  An  assignment  of  error  in 
badly  pleaded,  if  it  conclude  not 

Jication. 

2.  Yetf  though  the  assignmen 
badly  pleaded,  if  the  Court  see  t) 
ment  of  the  Court  below  is  baa 
law,  they  will  reverse  it. 

Accordingly,  the  error  assigne 
that  one  of  the  defendants,  being 
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mctf  mperjOT,  mtd  not  hy  attorney, 
wmni  of  a  periJUMtion,  mat  held  to 
Buif  m$  the  judgment  was  for  treble 
^ffurra/Zy,  upon  all  the  counlSf  only 
mk  momid  warrant  treble  damages, 
'  reversed  the  judgment. 

ime  before  the  Court  upon  a  writ 
firom  the  Court  of  Common  Pleas, 
nation  contained  a  count  for  a  forci- 
,  upon  the  statute  8  Hen.  G.  c.  9, 
tea  treble  damage!  and  treble  costs,) 
1  noon  trespass  at  common  law,  for 
and  entering  the  plaintiffs  house. 
rd|  upon  the  face  of  it,  shewed  tliat 
dmts  appeared  in  person,  and  suf- 
gment  by  default.  A  writ  of  in- 
s  thereupon  executed,  before  the 
id  the  jury  assessed  the  damages 
at  100& ;  and  the  judgment  there- 
rred  up  was,  "that  the  plaintiff  do 
igainst  the  defendants  the  sum  of 
!ng  treble  the  amount  of  the  da- 
ind  by  the  inquisition,  and  tlie  sum 
18<.,  being  treble  costs."  The  re- 
g  moved  upon  the  writ  of  error 
court,  the  defendants,  (plaintiffs 
assigned  for  error,  that  Matthew 
s  appeared  in  the  suit  in  his  own 
raon,  although  at  the  time  of  his 
trance,  and  also  at  the  time  ofgiv- 
nent,  he  was  under  the  age  of 
le  years,  to  wit,  of  the  age  of  seven- 
I,  and  no  more,  in  which  case  the 
hew  ought  to  have  been  admitted 
in  the  court  below,  to  defend  the 
laid  by  his  guardian,  and  not  in 
roper  person.  [The  pleading  then, 
tiding  any  verification,  proceeded] 
)re  they  pray  that  the  jiidfifment 
evoked,  annulled,  and  aho<rether 
otbing,  and  that  they  may  be  re- 
all  things  which  they  have  lost,  by 
>f  the  judgment,  &c.  To  this,  the 
in  error  pleaded  ta  nullo  est  erra^ 

le  was  argued  in  Trinity  term. 

for  the  plaintiffs  in  error. — One 

endants  was  an  infant,  at  the  time 

learance. 

TiNTBRDEN,  C.  J. — That  is  an 

let — can  that  be  relied  on  as  an 

iw?] 

s  mtilo  est  erratum  it  can.  An  infant 

can  only  appear  by  guardian,  even 


when  he  is  sued  as  co-executor  with  others 
— Frescobaldi  v.  Kinastan  (1).  In  Bligh  v. 
Minster,  cited  in  Tidd*s  Pract.  99,  it  ia  said, 
that  common  bail  cannot  be  filed  for  an  in- 
faht,  although  he  be  sued  with  other  defen- 
dants. Assuming,  however,  that  the  matter 
assigned  was  an  error  in  fact,  and  not  in 
law,  still  the  defendant  in   error,  having 

f)]eaded  ta  nullo  est  erratum,  the  Court  may 
ook  upon  that  plea  as  a  demurrer,  and  re- 
vise the  proceedings.  And  as  general  da- 
mages are  given  by  the  jury  upon  the  whole 
declaration,  followed  by  a  judgment  for 
treble  the  amount,  with  treble  costs,  the 
Court  have  no  means  of  ascertaining  what 
sum  the  jury  meant  to  give  for  the  common 
law  counts,  and  wliat  for  the  statutable 
count.  But  in  no  view  of  the  case  can  the 
judgment  for  treble  the  whole  of  the  da- 
mages be  warranted. 

Clinton,  contrtk,  contended,  that,  as  the 
defendants  had  chosen  to  plead  matter  of 
error  in  fact,  they  must  abide  by  that  plea, 
and  could  not  now  resort  to  matter  of  law. 
And  he  contended  (indeed,  it  was  conceded 
to  him,)  that  the  pleading  matter  of  fact, 
without  a  verification,  was  bad.  And  he 
submitted,  that  the  judgment  might,  at  all 
events,  be  reversed  as  to  the  one  defendant, 
and  affirmed  as  to  the  other  ;  especially  as 
the  action  being  in  trespass,  the  defendant 
against  whom  the  judgment  would  be 
allowed  to  stand,  could  be  no  sufferer,  as 
there  was  no  right  to  contribution  between 
CO- trespassers. 

For  this  he  cited  Merryweaiher  v.  Nixan 
(2) ;  but  he  admitted,  that  the  old  autho- 
rities were  against  him ;  and  that,  in  King  v. 
Marlborough  and  another  {S\  it  was  decid- 
ed, that,  there  being  two  defendants,  one  of 
whom  was  underage,  and  appeared  by  attor- 
ney, the  entire  judgment  was  reversed. 

The  CouaT  took  time  to  consider ;  and, 
on  this  day,  the  judgment  was  delivered 
by- 

Parke,  J.,  [who,  after  Rtating  the  plead- 
ings, proceeded] — It  is  clear,  that  an  assign- 
ment of  error  in  fact  ought  to  conclude 
with  an  "  hoc  paratus  est  verificare  ;**  and  the 
cases   of  King   v.   Qosper  and  Shire  (4), 

(1)  2Strt.  784. 

it)  8  Term  Uep.  186. 

(3)  Cro.  Jac.  305. 

(4)  YelT.  68. 
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wgtmUy  vofiAroumbhi  to 
IMM ;  at  the  Court  there 
word  *'date,"  m  used  in 
dMi' Stamp  Act,  mutt  be 
to  due  appearing  oo  the 
)m,ttm  12th  tection  of  the 
Blcked  on  the  motion  in 
i  icfrrenee  to  the  tection, 
iMnc  **  it  what  wat  meant 
r|y  tbt  term  "  date.** 
ivoo  Hopped* 
[»( 

*411ie  aection  referred  to 
piftudtw  for  pott«dating| 
iil^ilw  bill  void.  Thecate 
mtiktr  ?•  Mm€kaiU  it  in 

■wao* 

ymiTlm  aection  utea  the 

tiooiifiely  from  the  term 

AmII  been  aware  of  the 
U  Mt  have  Bonaoited  the 

BaUahiobai. 


fjlM  9,  EBHtOV. 

^Arreit'-^PenaUti* 

HI  Om.  f .  c.  28t  t<  iff  ihr 
^fktr^  who  makes  an  arrert 
99^  la  caii  upon  ike  party 
iff  •  prioaU  kouit  of  eat* 

Mtkoi  Jrom  suck  duiy  by 
jf  Uf  porfy  making  a  rr» 

ritj.  At  the  trial,  at  the 
ar.Aatiiet,  before  Parke, 
Halt  tlw  defendant  wat  a 
iMnarcaboroogh,  in  York- 
lamated  the  plaintiff  at 
took  him,  within  twenty- 
iaoiit  without  asking  him 
Avata  hoote  to  which  he 
The  action  wat  brought 
.9£  Geo.  f .  c.  28,  which, 

r 


in  the  let  aoetio^  pnybila  m  WKt' 
**  carrying  any  paraoa  anettad  to  gaol  withU 
twenty-four  houra  firom  the  tiotii  of  audi 
arrett,  nnlem  toeb  panon  «^  ariaaiad  abaH 
relitte  to  be  earriad  to  a  private  hooao  of 
bia  own  nommatioot*  and  in  aaeiion  11^ 
maket  the  theriff  or  bailiff  Uabla  to  o  pa^ 
nalty  of  50/.  §or  oiety  oflenaa  agthni  the 
act.  It  waa  proved  on  the  paril  St  the  dfe« 
fendant,  that  tbo-phintiff  rafMaed  to  M 
arretted  at  ally  andbehaved  with  gibat  vio» 
lence« 

Verdict  for  thopUntiH;  far  M. 

In  the  fblknringLterm^  F»  PMotk  ob» 
tained  a  rule  mn  far  A  now  trid,  da  iha 
ground,  that  if  tbo  party  ari^etlad  wmim  to 
avail  hiratdf  of  the.  pritilago  of  gMi||  to« 
private  houtei  it  ^vaa  fneumbint  on  hm  to 
make  the  reqoeati  and  tbatt  if  ho  did  oat 
Btake  aoeh  reqoeaib  dwn,  in  the  manung  of 
tbo  ttatutie  ho  rtfinad  to  noininatat 

JTnowlw  now  ahawed  caoaai".  Tbo  only 
qneation  it|  wbaMitr  the  boatination  of  o 
private  bonta  mnat  bo  made  bv  tbd  port^ 
arretted,  who»  in  feaneral,  dooa  not  know  of 
the  privilege  whieii  dda  Ott  of  porlhmtnt 
givet  him  |  or,  whether  it  n  not*  wa  doty  of 
the  aheriff't  oiileer  ospnnhr  to  call  upan 
the  party  to  noaunate.  The  btier  ia  tbo 
rtatonablo  eonttraetiaii.  It  ia  mattriatto 
keep  in  mind  the  porpoaafar  which  the  net 
watpataed«  ThepreomUadedareaittobo 
for  «'the  eaae  and  relief  of  debtorai''  and 
the  Court  will  coniuoe  the  aet  in  aoab  a 
fltanner  at  beat  to  oflbctaato  ita  intantkNk 
The  theriff 'a  oflkev  ia  only  aodioriaed  to 
take  the  party  aiteaiad  topriapOf  in  caaaho 
thall  n^fiuo  to  nominate  a  private  bouae* 
^^Refate'^ittbeonlfwoidmadadte^A  If 
neglect  or  oanC  bad  been  interted,  then 
might  have  beeo  a  groimd  for  eoiitendmg« 
that  die  requett  nmtt  firat  coma  froat  the 
party  arretted*  Bat  how  ean  a  fostyi  bo 
aaid  to  refnae  to  nominate  when  be  it  never 
atked  to  do  to  ?  The  ate  of  that  wdM, 
and  that  only,  neoetaarily  importt,  that  the 
sheriff*!  officer  mutt  call  upon  the  party  to 
nominate ;  otherwiae^  the  mtention  of  the 
act  would  be  deihated,  for  faw  pertont 
arrested  are  aware  of  the  provision  which 
the  law  hat  made  in  their  utvoun  And  in 
this  case,  the  maxim  doet  not  hold,  that  ig- 
norance of  the  law  thall  not  excute.  For 
this  act  of  parliament  presuroet  ignorance, 
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3ntbBMth  of  March 
I  Tunitill  contraewil 
Htrieil  for  the  hIb  of 
ion  to  liim,  Bottriell, 
onnderation,  ont  of 
that  ■  debt  of  too/., 
lu  Tiinstill  lo  John 
eiained.  Berore  the 
et  was  finnlly  com- 
mas TunatjII  became 
tnisiion  of  bankrupt 
a,  under  nliicli  assig- 
tn,  nhn,  at  a  court 
:  Biid  manor,  on  ihe 
I,  were  admitted  le- 
tniaea.  On  the  IGth 
J  atirvicing  aMtgnee* 
I  consideration  ot  the 
e-money  espreiied  in 
itb  of  March  1813, 
id  sum  of  200/.,  due 
u  Tunsiill  to  Joho 
the  said  premiiet  lo 
I,  trho  was  thereupon 
court  hold  en  on  the 
19.  In  the  year  1827, 
iied  inteitate,  leaving 
defendani  in  this  ac- 
eir.  John  Long  and 
rfbre  the  coramence- 

)  apinion  of  the  Court 
of  the  plaintiff  is  en- 
he  Court  shall  be  of 
a  the  verdict  for  the 
Kherwise  a  verdict  ID 
rndatii. 

intiff.— The  6ral  sur- 
:  must  prerail.  The 
,  which  was  passed 
nveyancei,   does  not 

The  defendant  will 
surrender  being  for  a 
m.     Bui,  firsi,  cnpy- 

the  statute  —  Bull. 
UAetts  V.  FtattT  (1), 
Eliz.  c.  n,  in  which 
at  they  are  not  liable 
There  have  been 
—Doe  A.    Wation  v. 

».  Cope{$).  But 
the  mischief  provided 


against  by  the  afatute,  whidi  was,  that  aub- 
sequent  purchaaera  were  deceived.  Thia 
can  never  apply  to  a  caae,  where  the  subse- 
quent purchaser  was  himself  a  party  to  lite 
iirat  conveyance. 

Crettteeii,  con tri.— Copyholds  are  within 
the  meaning  of  the  statute  H  Elia.  It  ia 
entitled  in  general  (emia,"Anact  againat 
covinous  and  fraudulent  eonveyaneea." 
The  rule  for  construing  statutes  which  arc 
in  general  termi,  so  far  a*  r^ards  copy- 
IkjUIs,  is  laid  dawn  fit  Htydoh'*  caM(4X 
"  Where  an  act  of  parliament  is  generally 
made  for  the  good  of  the  weal  publie,  and 
no  prejudice  can  accrue  by  reaaon  af  altera- 
tion of  any  iniereai,  service,  tenure,  or  cus- 
tom of  tlie  manor,  ihara  many  linws,  copy- 
hold and  customary  estates  are  within  Utm 
general  provision  of  such  acta."  And 
tiiat  rule  is  adopted  in  Cm*.  Dig.  iiL  "Co- 
pyhold, (N.),  ■'  When  no  prejudice  ensues 
to  the  lord  by  it,  copyholds  are  included 
within  the  general  worda  in  any  atatuie;" 
and  in  Doe  v,  JtomUJgi,  it  was  cxpreaaly 
slated  by  Lord  Hanafield  to  be  his  opi- 
nion, that  copyholds  were  included  in  thia 
alatute.  llie  caae  of  JtfoflAewi  v.  j'eaaer 
is  rather  an  authority  for  the  defendant; 
aa  there,  the  Court  directed  the  Master  to 
inquire  into  the  custom  of  the  manor.  The 
point  aa  to  the  party  having  noiice  of  the 
prior  conveyance,  has  loi^  beeo  aeltkd. 

Denhan,  C.  J.— The  mrda  of  the  net 
are  very  general :  "  coviooua  and  fraudiH 
lent  conveyances ;"  they  are  anfficient  lo 
include  copyholds  ;  they  are  within  tlie  rule 
of  construction  n  to  eopyholda ;  and  ibo 
opinion  of  Lord  Mansfield  ia  very  clear 
upon  the  point. 

LiiTLKDAta,  J.^The  rule  of  conslrue- 
tion  ia  very  clearly  laid  down  in  I/ej/dtm'e 
eate,  and  in  Comym£$  Digetl,  Casea  ar* 
not  necessary, 

Parke,  J.  concurred;  and  observed, that 
the  point  as  to  notice,  had  been  settled  by 
Doe  d.  Oiky  v,  Man»mg{B), 

Pattebon,  J.  concurred. 

Pottea  lo  the  defendaitt. 
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Insurance~^Re-capture — Total  Lou, 

A  ship  nas  captured  hy  piratgt  and  par-' 
tiaUy  phmdgred^  On  receiving  mtelligence  of 
ikecapturef  the  assured  gave  notice  ofaban* 
donment ;  but  it  afiemards  turned  out,  that, 
at  the  time  the  notice  was  given,  she  had  been 
L^  by  the  pirates  tn  a  Dutch  port^  whence 
she  was  afterwards  taken  by  the  British  an* 
ihoritiesjor  the  owners.  The  ship  afterwards 
arrived  at  her  place  of  destinatioum 

Held,  that  the  assured  could  not  recover 
against  tlie  underwriters  for  a  total  loss, 

Thii  wai  an  action  on  a  policy  of  insu- 
rance, dated  the  11th  of  June  1838,  effect- 
ed on  account  of  the  plaintiflfs,  by  and  in 
the  names  of  Charles  Tayleur,  Son  &  Co., 
on  goods  valued  at  900&,  shipped  on  board 
a  vessel  called  "  The  Carraboo"  and  which 
was  insured  "  at  and  from  Liverpool,  to  any 
port  or  ports,  place  or  places,  in  any  order, 
backwards  and  forwards,  ai^  forwards  and 
backwards,  in  South  America,  whether  on 
this  or  the  other  side  of  Cape  Horn,"  from 
the  loading  of  the  goods  on  board  tlic  ship 
at  Liverpool,  to  their  landing  at  her  final 
port  of  discharge.  The  insurance  was 
against  the  usual  risks  "  of  the  seas,  men- 
of-war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  marque  and  counter- 
marque,  surprisals,  takings  at  sea,  arrests, 
restraints,  and  detainments  of  all  kings, 
princes,  and  people,  barratry  of  the  master 
aind  mariners,"  &c. ;  and  tlie  policy  was 
otherwise  in  the  usual  form. 

The  declaration  alleged  a  payment  to 
the  defendants  of  10/.  10^.,  as  a  premium 
for  the  assurance  of  2001. ;  and  the  capture 
of  tlie  vessel  by  pirates,  whilst  proceeding 
on  her  voyage,  whereby  the  goods  insured 
were  wholly  lost. 

The  defendant  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried,  before 
the  Lord  Chief  Justice,  at  Guildhall,  at  the 
Sittings  after  Michaelmas  term,  1832,  when 
the  jury  found  a  verdict  for  the  plaintiff, 
with  176/.  1 5s.  2d.  damages;  subject  to 
the  opinion  of  the  Court  on  the  following 

CASE. 

The  defendant  subscribed  the  policy  of 
insurance,  to  the  effect  above  stated,  for 


COURT  OF  KING'S  BENCH : 


200/.,  and  received  from  the  phi 
premium  of  10/.  10#.  for  the  ios 
the  goods  specified  in  the  policy. 
The  Carraboo  sailed  on  her  v 
the  8th  day  of  July  1828,  from  ] 
with  the  goods  insured  on  board,  < 
to  Messrs.  C.  Tayleur  &  Co.,  un< 
of  lading,  of  which  the  following  i 
•«  "p 

81  @  105as95  ottei,  meaflariag   If 5 

feet  6  inches,  @  60s.  per  ton 

Primage 

**  Should  Buenos  Ayres  be  unc 
ade  on  the  vessel's  arrival  out,  \ 
to  be  landed  at  Monte  Video,  V 
an  intermediate  port,  or  Lima,  at 
of  the  consignees  ;  and  if  the  ves8< 
to  the  West  Coast,  the  freight  to 
ton,  with  5L  per  cent,  thereon  foi 
The  goods  to  be  taken  from  tl 
tackle,  free  from  expense  to  the  i 

"  Shipped  in  good  order,  b] 
Tayleur,  Son  &  Co.,  of  Liverpo 
upon  the  good  ship  or  vessel,  cal 
Carraboo,*  whereof  F.  Cook  is  n 
this  present  voyage,  now  lying  fi 
of  Liverpool,  and  bound  for  Buen 
twenty**five  cases  of  merchandi 
marked  and  numbered  as  in  tin 
and  are  to  be  delivered  in  the 
order  at  the  aforesaid  port  of  Bun 
(the  dangers  and  accidents  of  the 
navigation  of  every  kind  except 
Messrs.  Tayleur  &  Co.,  or  to 
signs ;  freight  for  the  said  goods  1 
here,  at  the  rate  of  60«.,  British 
per  ton  of  forty  cubic  feet,  with  5/ 
thereon  for  primage  and  averaj 
tomed.  In  witness  wliereof,  the 
the  said  vessel  has  affirmed  to  fi' 
lading,  all  of  this  tenour  and  da 
which  being  accomplished,  the 
stand  void.  Dated  in  Liverpool, 
day  of  June  1828.     Contents  unl 

<'  Finlay 

The  Carraboo  proceeded  on  h 
towards  Buenos  Ayres,  till  the 
July  1828,  when  south  of  the 
Madeira,  she  was  boarded  anc 
taken  possession  of  by  an  armec 
vessel.  The  captain  of  the  Cat 
the  whole  of  the  crew,  and  all  tl 
gers,  were  removed  from  her  and 
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It  pkalt  vcMel,  and  a  naster  and 
■  the  pirate*  were  tabetituud  aad 
board  the  Carraboo.  After  three 
fiaement  on  hoard  the  pirate  ves- 
capiaiiii  crew,  and  paMengen  of 
naloa  were  all  forcihly  pat  to  sea 
Uboat. 

iofennation  of  tliii  event  reached 
itififl  on  the  2Snd  of  August  1828. 
the  aame  day  theyi  through  the 
who  ef&cted  the  insurance,  gave 
^  abandonment  of  their  interest  in 
laioo  and  her  cargo,  to  the  defen- 
d  daimed  a  compensation  for  a 
Mf  by  the  following  letter,  which 
bwith  oommanicated  to  tlie  de&n- 


I,  S2nd  of  August  1828. 

ITS.  W.  Rotheram  8r  Co. — We  re- 
n  will  inform  the  underwriters  on 
ral  policies  stated  below,  effected  by 
1A0O9  from  Liverpool  to  the  River 
re^  that  in  consequence  of  said 
capture  by  a  pirate,  we  abandon, 
•ereral  parties  interested  in  said 
dieir  several  interests  insured 
lod  claim  for  them  a  total  loss. 
"  C.  Tayleur,  Son  &  Co." 

firilowa  a  list  of  the  policies,  among 
a  thataubacribed  by  the  defendant.) 
afleiidantv  00  receiving  thia  notice* 
Ml  accept  the  abandonment,  such 
mag  conveyed  by  tlie  following 

*  Liverpool,  fSrd  of  August  1828* 

n.  C.  Tayleur,  Son  &  Co.— We 
amnnicated  to  the  underwriters, 
iee  of  abandonment  per  Carrahoo^ 
ire  instrocted  by  them  to  inform 
f  do  not  accept  the  said  abandon- 
ee have  transmitted  a  copy  of  the 
Measra.  Ewart,  Taylor  &  Co. 
••  W.  Rotheram  &  Co." 

^wrrmboo  and  the  cargo  having  been 

ibly  aeiaed  and  taken  possession  o^ 

iialeat  were  plundered  by  them  of 

the  value  of  9(.,  and  carried  by 

to  Saint   Eustaiia,   distant   three 

torn  Saint  Kitts,  where  poiwession 

jp  and  remaining  cargo  was  taken 

Dutch    authorities.     Information 

■ome  days  after,  arriving  at   St. 

B  oflBcer  waa  sent  by  tlie  British 


authorities,  to  claim  the  vessel  and  cargo 
from  the  Dutch  authorities  at  Saint  Eusta- 
tia  for  the  owners ;  and  in  consequence  of 
such  claim  she  was  given  up,  and  on  the 
27th  of  August  1828,  she  arrived  at  Saint 
Kitts.  On  receipt  of  this  intelligence  in 
England,  on  the  4th  of  October,  the  plain- 
tiffs, through  their  brokers,  addressed  the 
following  letter,  which  was  duly  commu- 
nicated to  the  defendant. 

**  Liverpool,  4th  of  October  1828. 

^'  Messrs.  W.  Rotheram  &  Co. — Letters 
having  been  received  this  day  from  Saint 
Kitts,  giving  the  information  of  the  Carra* 
boo  having  been  carried  into  the  Island  of 
Saint  Eustatia,  we  request  that  you  will 
inform  the  underwriters  on  the  policies  you 
effected  for  us  by  that  vessel,  that  we  con- 
firm the  abandonment  made  to  them  on 
the  22nd  of  August,  and  claim  from  them 
a  total  loss ;  but  as  it  is  our  wish  to  make 
the  loss  to  them  as  light  as  possible,  with- 
out prejudice  to  the  interest  of  the  assured, 
we  shall  be  ready  to  receive  any  instruc- 
tion which  they  may  think  proper  to  give 
us,  for  the  recovery  of  the  ship  and  cargo, 
and  to  forward  the  same  to  the  utmost  of 
our  power. 

••  C.  Tayleur,  Son  &  Co." 

In  reply  to  this  letter,  the  defendant, 
with  other  underwriters,  on  the  same  day, 
wrote  and  sent  tlie  following  letter  : — 

"Liverpool,  4th  of  October  1828. 
"  Messrs.  C.  Tayleur,  Son  &  Co. 

"  Gentlemen, — We  request  and  antho- 
rize  you  to  adopt  such  steps  for  expediting 
the  Carraboo  to  her  place  of  destination,  as 
may  seem  to  you  most  advisable.  We 
agree  to  indemnify  you  against  the  expenses 
in  so  doing,  and  your  so  acting  shall  not 
prejudice  the  abandonment  made  to  and 
refused  by  us  on  the  22nd  of  August  last." 

In  consequence  of  this  letter,  a  peraon 
was  sent  out  by  Messrs.  C.  Tayleur,  Son 
&  Co.  of  Liverpool,  to  take  charge  of  the 
vessel  at  Saint  Kitts,  and  to  despatch  her 
to  Buenos  Ayres.  The  vessel  was  des- 
patched by  such  person  from  Saint  Kitts, 
on  or  about  the  4th  of  February  1829,  and 
arrived  at  Buenos  Ayres  in  or  about  the 
month  of  May  following,  and  there  she 
delivered  the  goods  set  out  iu  the  policy, 
(except  such  parUi  as  were  plundered  by  the 


Ui 
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pirates  as  aforesaid,)  to  the  consignees 
named  in  the  bill  of  lading,  and  the  agents 
of  the  plaintiffs  named  in  the  policy, 

Eighteen  cases  of  the  goods  insured,  as 
before-named,  have  been  sold  from  time  to 
time,  before  the  commencement  of  this  ac- 
tion, and  the  other  soon  after  its  commence- 
ment, at  Buenos  Ay  res,  by  the  house  there, 
who  advised  the  plaintifii}  and  the  Liver- 
pool house  of  C.  Tayleur,  Son  &  Co.,  of 
the  sales,  and  the  latter  have  credited  the 
plaintiffs  for  the  nett  proceeds  on  account, 
and  from  time  to  time  forwarded  them  ac- 
counts current,  giving  them  such  credit. 

The  defendant  has  paid  to  the  said  Messrs. 
Tayleur,  Son  &  Co.,  of  Liverpool,  on  ac- 
count of  the  plaintiffs,  before  the  commence- 
of  this  action,  21L  4i.  10c/.,  being  the  de- 
fcndant*d  proportion  of  the  expenses  of  sal- 
vage, and  of  despatching  the  vessel  from 
Saint  Eustatia  to  St.  Kitts, 

This  action  was  commenced  on  the  11th 
day  of  January  1830. 

The  defendant  has  also  paid  into  court 
the  sum  of  2/.  to  cover  his  proportion  of 
tlie  average  loss  by  the  plunder  of  the  two 
cases  before  mentioned,  and  which  is  suffi- 
cient to  cover  his  proportion  of  such  aver- 
age. The  plaintiffs  have  always  insisted 
on  the  abandonment,  and  the  defendant  has 
always  refused  to  accept  it. 

The  question  for  the  opinion  of  the  Court 
is  —  Whether,  under  the  circumstance! 
above  stated,  the  plaintiffs  are  entitled  to 
recover  for  a  total  loss.  If  they  are  so  en« 
titled,  then  the  verdict  it  to  stand  for  so 
much  money  as  shall  be  found  to  be  the 
salvage  loss  by  Mr.  Richards,  average  set- 
tler ;  if  not,  a  nonsuit  is  to  be  entered. 

Manself  for  the  plaintiffs. — The  plain- 
tiffs are  entided  to  recover  for  a  total  loss. 
What  occurred  after  the  abandonment,  can- 
not alter  the  previous  character  of  the  loss. 
And  the^cts  done  subsequently  were  with- 
out prejudice  to  the  rights  of  the  different 
parties. 

[Parke,  J. — How  can  you  distinguish 
this  from  the  case  of  Naylor  v.  Taylor 
(1)?  It  was  there  held,  that  where  an 
offer  of  abandonment  is  made  upon  a  sup- 
position of  certain  facts  existing  at  that 
time,  but  before  the  action  be  brought,  it 


(1)  9B.&C.718;  8.C.4M.&  R.526;  7  Law 
Jouro.  KJ3.  311. 


becomes  known  that  those  fact! 
exist  at  that  time,  the  assured  ci 
upon  those  supposed  facts  to  j 
offer  of  abandonment.] 

The  case  of  Holdmorth  ▼.  Wi 
plies  a  distinction.     There,  as  in 
sent  case,  the  notice  of  abandor 
given  before  the  tidings  of  the  sh 
arrived  ;  and  it  was   held,  that 
doninent  prevailed.     Here,  the 
whicl)  the  abandonment  proceedei 
a  supposed,  but  an  existing  fact 
had  actually  been  captured  by  pii 

Alaule,  contr^,  was  stopped  by 

Denmak,  C.  J. — The  case  is 
in  its  main  facts,  and  it  is  to  be 
by  the  same  principle  a«  that  i 
laid  down  in  Brotherston  and  j. 
Barber  (3).  That  was  the  caae 
surance  on  a  ship  from  Rio  de  < 
Liverpool;  she  was  captured,  and  i 
recaptured;  but,  in  the  interval,  tL 
having  received  intelligence  of  th 
gave  notice  of  abandonment, 
re-capture,  the  sliip,  which  had 
some  damage,  arrived  at  Liverp> 
Court  held,  tliat  the  assured  wai 
tied  to  recover  for  a  total  loss.  It 
observed  by  Lord  Ellenborough 
sured  can  only  demand  an  indeni 
consequently,  his  action  must  li 
upon  the  nature  of  his  damnifici 
reaUy  is,  at  the  time  the  action  i 
Now,  if  we  inquire  as  to  the  nat 
injury  sustained  by  this  capture 
by  the  recapture,  what  was  it  s 
when  this  action  was  brought  ? 
to  me,  that  the  only  injury  was 
tion  of  the  voyage  diuring  the  tin 
was  in  the  enemy's  custody,  ar 
verted  from  her  course  to  Livei 
amount  of  which  has  been  asc< 
be  8/.  85.  4{/.  ultra  what  has  beei 
court.  In  cases  of  capture,  a  jj 
randi  exists  :  it  is  not  as  if  the 
sunk  to  the  bottom  ;  there  must 
a  greater  or  less  degree  of  probi 
she  may  ultimately  be  recovered 
advantage  the  assured  certainly 
to  be  ousted.  By  notice  of  abz 
the  assured  made  an  offer,  whic) 

(«)  7B.  &C.  794;  s.c.  1  M.&R. 
Journ.  K.B.  134. 

(3)  5  Mau.  &  Solw.  418. 
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nd  in  this  suspended  state  of 
nring  this  as  a  contract  of  in« 
ssnred  had  a  right  to  look  to 
icidentSi  which  might  chance 
OB  de  isUegro  to  their  former 
le  policy  does  not  make  any 
ion  for  the  case  of  abandon- 
5  law  saysy  that  the  under- 
idemnify ;  which,  if  the  sum 
ere  nicely  calculated  to  the 
»f  the  thing  insured,  would 
I  the  event  of  a  total  loss,  by 
tire  sum.  I  cannot  consider 
bandonment  as  an  executed 
icttlarly  since  the  passing  of 
^ctSy  which  require  several 
lone  to  perfect  the  transfer, 
Jie  title  complete.  An  offer 
le,  acceded  to  on  the  other, 
effect  of  closing  the  transac- 
mae  determined  in  the  House 
t  what  has  been  done  here  to 
!r  the  assured  or  underwriter 
;  themselves  of  intervening 
ftbndgt  ▼.  NeiUon  (4),  and 
ave  determined  that  the  as* 
remitted  to  his  situation  de 
s  recapture ;  and  certainly, 
to  consider  this  as  a  wager- 
instead  of  a  contract  for  in- 
reaaon  of  the  tiling  requires 
be  so  :  for  the  value  of  the 
led  to  the  underwriter  might 
icea  infinitely  exceed,  and  in 
trt  of,  the  sum  insured.  But 
it  laid  down  that  either  the 
r  the  assured  is  to  be  a  gainer 
this  contract.  Unless,  there- 
iciple  of  indemnity  is  to  be 
ne  of  hazard  and  gambling, 
ne  that  these  plaintiffs  must 
rd  to  their  claim  for  indcm- 
osition  in  which  subsequent 
laced  them,  at  the  time  when 
demand  it ;  that  is,  when  the 
ght."  Now,  Iiere,  the  money 
t  has  covered  all  the  dam.ige 
B  the  principle  thus  laid  down, 
would  be  liable. 
-I  entirely  concur.  This  was 
retardation  of  the  voyage. 
lodges  concurred. 

Postea  to  the  defendant. 
(4)  to  £Mt,  329. 


183d 
June 
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Power — Apportionment  of  Rent, 

A  lease f  executed  professedly  in  pursuance 
of  a  powers  included  property  to  which  t/tc 
power  did  not  extend.  There  was  one  etUire 
rent  reserved : — Heldf  that  the  lease  was  en- 
tirely  void  against  the  remainder-man^  as  tfie 
rent  could  not  be  apportioned. 

This  was  an  action  of  ejectment  brought 
to  recover  possession  of  two  farms,  called 
Cefn  Maclan  and  Berthllwyd,  and  two 
fields  formerly  called  Cae-carreg-fcirig, 
and  Frythe-carreg-feirig,  but  now  Cacr 
Berthllwyd  and  Bertlillwyd  Frythc,  and 
two  allotments  of  common,  all  in  the  parish 
of  Dolgellan,  in  the  county  of  Merioneth. 
The  cause  was  tried  at  the  Spring  Assises 
for  the  county  of  Merioneth,  1 83ii,  before 
Mr.  Justice  Bosanquet,  and  a  verdict  taken 
for  tlie  plaintiff  for  all  the  premises  sought 
to  be  recovered,  subject  to  be  confined 
to  the  two  fields,  called  Caer  Berthllwyd 
and  Berthllwyd  Frythe,  if  the  Court  of 
King*8  Bench  shoukl  so  think  fit  upon  a 
case  to  be  stated.  The  facts  were  these : 
Lewis  Nannevi  Esq.,  being  seised  in  fee  of 
an  estate,  called  LJwyn,  in  the  county  of 
Merioneth,  by  his  will,  dated  19th  of  July 
1773,  devised  all  his  real  estates  in  the 
counties  of  Merioneth  and  Montgomery, 
unto  William  Nanney,  of  Macsypaudy,  in 
the  county  of  Merioneth,  Esq.,  Robert 
Edwards,  of  Machynlleth,  in  the  county  of 
Montgomery,  D.D.,  and  John  Tumberhun, 
in  the  said  county  of  Merioneth,  clerk,  to 
hold  unto  tliem  and  the  survivors  and  sur- 
vivor of  them,  his  and  their  executors,  ad- 
ministrators, and  assigns,  from  the  day  of 
his  decease,  for  the  term  of  500  years, 
upon  certain  trusts  therein  mentioned;  and 
subject  to  an  annuity  of  100/.,  to  testator's 
eldest  son,  Robert  Nanney,  during  the  life 
of  testator's  wife  Ann  Nanney,  if  she  should 
so  long  continue  a  widow ;  and  subject 
to  the  said  term  of  5oO  years,  he  devised 
the  said  real  estates  unto  his  said  wife  Ann 
Nanney  and  her  assigns,  for  life,  if  she  con- 
tinued a  widow,  and  after  her  decease  or 
second  marriage,  subject  to  the  said  term 
of  500  years,  unto  his  said  son  Robert 
Nanney  for  life,  sans  waste ;  remainder  to 
trustees  to  support   contingent    remain- 
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ders ;  remainder  to  the  use  of  the  first 
son  of  the  body  of  the  said  Robert  Nan- 
ney,  on  the  body  of  Jane,  his  wife,  law- 
fully begotten  or  to  be  begotten,  and  the 
heirs  of  the  body  of  such  first  son  issuing ; 
remainder  to  the  use  of  the  second,  third, 
fourth,  fifth,  sixth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  the  said 
Robert  Nanney,  in  like  manner ;  remain- 
der to  the  use  of  the  first  daughter  of 
the  body  of  the  said  Robert  Nanney,  on 
the  body  of  the  said  Jane,  his  wife,  law- 
fully begotten  or  to  be  begotten,  and  the 
heirs  of  the  body  of  such  first  daughter  law- 
fully issuing;  with  divers  remainders  over. 
In  this  will  there  was  a  power  to  grant 
leases  in  the  words  following :  "  Provided 
likewise,  and  it  is  my  will,  that  it  shall  and 
may  be  lawful  to  and  for  either  of  my  said 
sons,  when  and  as  they  shall  become  re- 
spectively entitled  in  possession  to  all  or 
any  part  of  my  real  estates  by  virtue  of  this 
my  will,  by  any  deed  or  deeds  indented 
under  his  or  their  hands  and  seals  respec- 
tively, to  be  executed  from  time  to  time,  to 
make  any  lease  or  leases,  demises,  or  grants 
of  such  part  or  parts  of  my  said  real  estate, 
except  my  said  capital  messuage  or  tene- 
ment and  lands,  called  Llwyn,  usually  let 
or  are  now  let  to  farm  unto  any  person  or 
persons,  for  one,  two,  or  three  life  or  lives, 
or  for  any  terra  or  number  of  years,  not 
exceeding  twenty-one  years,  or  for  any  term 
or  number  of  years  determinable  upon  one, 
two,  or  three  life  or  lives  in  possession, 
and  not  by  way  of  future  interest,  so  as  the 
estates  to  be  leased  be  determinable  upon 
the  destfh  or  deaths  of  one,  two,  or  three 
person  or  persons,  and  be  not  to  continue 
longer  than  for  the  lives  of  three  persons 
at  the  most ;  and  so  as  upon  all  and  every 
such  lease,  leases,  grants,  and  demises  made 
of  such  part  of  the  said  premises  as  have 
been  usually  let  or  shall  be  let  at  the  time 
of  my  decease,  there  be  reserved  and  made 
payable,  during  the  continuance  thereof, 
the  like  rents,  services,  heriots,  and  profits 
as  are  now  received  and  payable  for  the 
same,  or  more ;  and  so  as  no  fine  or  income 
be  taken  in  respect  of  any  such  lease  or 
leases,  and  so  as  the  lessee  or  lessees  re- 
spectively execute  counterparts  of  such 
lease  or  leases,  and  so  as  the  same  lease  or 
leases  be  not  made  dispunishable  of  waste 
by  any  express  words  therein." 


Lewis  Nanney,  the  testator, 
1779,  without  altering  his  said  w 
was  duly  proved  by  his  wife  Ann 
and  upon  her  death,  1 787,  Mr.  Ro^ 
ney,  the  eldest  son,  named  in  the 
ceeded  to  the  devised  estates  as  i 
life.  His  wife  Jane,  also  named  ii 
died  in  1784,  leaving  her  husband 
bert  Nanney,  Lewis  Nanney,  an 
and  two  daughters  (the  eldest  < 
Mary,  was  afterwards  married  tc 
Hartley,  one  of  the  lessors  of  the 
and  has  issue).  Mr.  William  Nai 
of  the  trustees  of  the  500  yei 
created  by  the  will  of  the  late  Le 
ney,  survived  his  co-trustee,  a 
leaving  his  son,  the  Rev.  John 
clerk,  his  sole  executor,  by  whon 
was  duly  proved  in  the  Prerogati 
of  Canterbury,  on  the  22nd  of  ^ 
1811.  The  said  John  Nannev, 
approbation  of  Mr.  Robert  Nai 
tenant  for  life,  assigned  over  the  i 
the  term  of  500  years,  so  fiir  ai 
Cefii  Maelan  and  Berthllwyd  to  ^ 
Hams,  one  of  the  lessors  of  the 
for  securing  800/.  and  interest, 
however,  to  a  lease  of  those  V 
granted  to  Mr.  George  Mattl 
three  lives,  dated  4th  of  Septemi 
and  hereinafter  abstracted,  and  su 
to  some  other  leases  therein 
granted  to  other  persons ;  and  on 
of  January  1818,  the  residue  of 
term,  so  far  as  regards  the  capiti 
age  and  lands  called  Llwyn,  was, 
approbation  of  the  said  Robert 
assigned  by  the  said  John  Nannc 
Lewis  Williams,  another  of  the  '. 
the  plaintiff,  for  securing  l,000i 
terest. 

By  indenture  of  lease,  dated  4t 
tember  1800,  duly  executed,  an* 
livery  of  seisin  indorsed,  made 
the  said  Robert  Nanney  by  the  d( 
of  Robert  Nanney,  of  Llwyn,  in  t 
of  Dolgclly,  in  the  county  of  M 
clerk,  eldest  son  and  heir-at-law, 
a  devisee  named  in  the  last  will  a 
ment  of  Lewis  Nanney,  late  of  Lin 
said,  Esq.,  of  the  one  part,  an^ 
Matthews,  late  of  Dartmouth,  in  tl 
of  Devon,  but  then  of  Dolgelly  i 
Gent.,  of  the  other  part ;  it  is  v 
that   in  consideration  of  the  yc 
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Aereinafter  reserved,  and  of  the  covenants, 
froriioes,  and  agreements  thereinafter  con- 
tuned,  on  the  part  of  the  said  George  Mat- 
dieirs,  hia  executors,  administrators,  and 
iMigiis,  to  be  observed  and  performed,  he, 
die  said  Robert  Nanney,  granted,  demined, 
set,  and  to  farm  let,  unto  the  said  George 
Hatthevra,  his  heirs  and  assigns,  all  that 
Bienuage  or  tenement,  with  several  closes 
or  parcels  of  arable,  pasture,  and  meadow 
land,  and  other  lands  thereunto  belonging, 
and  therewith  then  or  usually  occupied, 
called  Cefn  Maelan,  situated  in  the  parish 
of  Dolgelly  aforesaid,  then  in  the  occu- 
pation of   the   said   George   Matthews  ; 
aid  also  all  that  other  messuage  or  tenc- 
■ent,  with  the  several  closes  or  parcels 
•f  arable,  pasture,  and  meadow  land,  and 
odier  land  thereunto  belonging  or  there- 
with then  or  usually  occupied,  called  Bcrth- 
liryd,  situate  in  Dolgelly  aforesaid,  and 
dien  in  the  occupation  of  the  said  George 
Hatthews-^then  follow  the  general  words, 
and  sn  exception  of  woods,  mines,  quarries, 
ftc.) — to  hold  the  said  messuage  and  tene- 
Bent  and  premises  unto  the  said  George 
Matthewsi  his  heirs  and  assigns,  from  the 
date  thereof,  for  and  during  the  lives  of 
him,  the  aaid  George    Matthews,   party 
thereto,  George  Mattliews,  his  son,  and 
Sinh  Matthews,  his  daughter,  and  for  and 
daring  the  life  of  the  survivor  and  longest 
Ever  of  them,  yielding  and  paying  there- 
bre, yearly  and  every  year  during  the  con- 
tinoanee  of  that  demise,  unto  the  said  Robert 
Nsnney,  his  heirs  and  assigns,  the  yearly 
lent  or  sum  of  35/.,  payable  on  the  1  Itli  of 
November  and  1st  of  May  in  every  year, 
without  any  deduction  or  abatement  what- 
•oever ;  and  also  yielding  and  paying  such 
odier  rents,  services,  heriots,  and  profits 
nato  the  aaid  Robert  Nanney,  his  heirs, 
and  aasigna,  during  the  continuance  of  that 
demise,  if  any,  as,  including  the  said  yearly 
Rst  thereby  reserved,  the  said  premises 
ttereby  devised  were  at  the  time  of  making 
of  the  will  of  Lewis  Nanney,  Esq.,  the 
tntator  aforesaid,  reserved  and  payable  for 
tte  same.     (Then  follow  the  usual  cove- 
nants.) 

By  another  indenture  of  lease  duly  exe- 
.  cnted  with  livery  of  seizin  duly  indorsed, 
dated  10th  of  April  1813,  made  between  the 
said  Robert  Nanney  by  his  aforesaid  des- 
cription of  the  one  part,  and  the  said  George 
New  Skriei,  I1.--K.B. 


Matthews  of  the  other  part,  it  is  witnessed, 
that  in  consideration  of  the  yearly  rent 
thereinafler  reserved,  and  of  the  covenants, 
provisoes,  and  agreements  thereinafter  con- 
tained, on  the  part  of  the  said  George  Mat- 
thews, his  executors,  administrators,  and 
assigns  to  be  observed  and  performed,  he, 
the  said  Robert  Nanney,  granted,  demised, 
set,  and  to  iarm  let,  unto  the  said  George 
Matthews,  his  heirs,  and  assigns,  all  that 
messuage  or  tenement,  &c.  called  Cefn  Mae- 
lan, by  the  same  description  asintlie  lease  of 
1 800 ;  and  also,  all  those  two  fields,  pieces  or 
parcels  of  land,  formerly  called  by  the  se- 
veral names  oi'Caer  Berthllivyd,  and  Bertli- 
Uwyd  Frythe,  in  the  psrish  of  Dolgelly 
aforessid,  and  then  held  with  the  said  tene- 
ment called  perthllwyd,  in  the  holding  of 
the  said  George  Matthews,  his  under-tenants 
or  assigns ;  and  al»o  all  tliat  the  said  mes- 
suage or  tenement,  &c.  called  Berthllwy<l, 
by  the  same  description  as  in  the  lease  of 
1800 — (then  follow  the  general  words,  and 
an  exception  of  woods,  mines,  and  quarries): 
— to  hold  the  same,  with  the  appurtenances, 
unto  the  said  George  Matthews,  his  heirs  and 
assigns,  for  and  during  the  lives  of  Rebecca 
Redaway  Matthews,  Sarah  Redaway  Mat- 
thews, and  Martha  Redaway  Matthews,  the 
three  daughters  of  the  said  George  Mat- 
thews, and  for  and  during  the  life  of  the  sur- 
vivor and  longest  liver  of  them  the  said  three 
daughters,  yielding  and  paying  therefore, 
yearly  and  every  year  during  the  continu- 
ance of  that  demise,  unto  the  said  Robert 
Nanney,  his  heirs  and  assigns,  the  yearly 
rent  or  sum  of  40/.,  to  be  paid  on  the  12(h 
day  of  November  and  the  12th  day  of  May, 
every  year,  by  equal  portions,  without  any 
deductions  or  abatements ;  and  also  yielding 
and  paying  such  other  rents,  services, 
heriots,  and  profits,  unto  the  said  Robert 
Nanney,  his  heirs  and  assigns,  during  the 
continuance  of  this  demise,  if  any,  as,  in- 
cluding the  said  yearly  rent  thereby  reserv- 
ed, the  said  premises  hereby  demised,  were, 
at  the  time  of  the  making  of  the  will  of  the 
said  Lewis  Nanney,  reserved  and  payable 
for  the  same.  (Then  follow  the  usual  cove- 
nants.) 

A  counterpart  of  this  lease  was  duly  exe- 
cuted by  the  lessee.  The  said  Robert  Nan- 
ney died  in  January  1818.  Lewis  Nanney, 
his  son,  also  died  some  years  ago,  leaving 
Mrs.  Hartley,  another  of  the  lessors  of  the 
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plaintiff,  tenant  in  tail  in  posseasioDy  under 
the  will  o(  Lewis  Nanney,  the  testator. 
George  Matthews,  the  lessee,  died  in  1828, 
having  by  his  will  appointed  the  defendants, 
George  Redaway  Matthews,  and  John 
Matthews,  his  executors.  The  other  defen- 
dant, William  Evans,  was  tenant  of  the  pre- 
mises sought  to  be  recovered.  It  was  ad- 
mitted, that  the  said  Rebecca  Redaway 
Matthews,  Sarah  Redaway  Matthews,  and 
Martha  Redaway  Matthews,  mentioned  in 
the  lease  of  1813,  were  still  living ;  it  was 
also  admitted,  that  the  two  allotments  of 
common  which  formed  a  part  of  the  pre- 
mises sought  to  be  recovered,  had  been  ori- 
ginally made  in  respect  of  the  above-named 
farms  of  Cefu  Maelan  and  Berthllwyd,  then 
leased  as  above  to  Mr.  Matthews;  and  that 
the  right  to  them  would,  consequently,  fol- 
low the  right  of  those  two  farms. 

It  was  proved,  that  the  two  fields  called 
Caer  Berthllwyd,  and  Berthllwyd  Frythe, 
were,  before  and  at  the  time  of  Mr.  Lewis 
Nanney's  death,  a  part  of  the  demesne  lands, 
called  Llwyn;  and  therefore,  within  the  ex- 
ception in  the  power. 

It  was  also  proved,  that  the  two  farms  of 
Cefn  Maelan,  and  Berthllwyd,  were  let  by 
the  said  Lewis  Nanney,  tlie  testator,  in  the 
year  preceding  his  death,  at  yearly  rents 
amounting  together  to  291, 

The  question  for  the  opinion  of  the  Court 
was,  whether  under  these  circumstances,  the 
verdict  of  the  plaintiff  ought  to  stand  for  all 
the  premises  sought  to  be  recovered,  or  for 
the  two  fields  called  Caer  Berthllwyd  and 
Berthllwyd  Frythe  only. 

Lloydf  for  the  plaintiff. — The  lease  of 
1818  is  void.  It  professes  to  demise  pro- 
perty expressly  excepted  out  of  the  power. 
The  rent  reserved  is  an  entail  rent;  and 
there  are  no  means  of  apportioning  it.  The 
case  of  Doe  d.  Bartlett  v.  Bendie{l)f  pro- 
ceeding upon  Lord  Mounljoy*s  case  (2),  is  in' 
point.  In  that  case,  although  the  lease  was 
as  to  part  not  warranted  by  the  power, 
there  was,  as  to  the  other  part,  a  means  of 
apportioning,  as  the  rent  was  for  that  part 
separately  reserved.  But  it  will  be  attempt- 
ed by  the  other  side  to  raise  another  point 
not  taken  at  the  trial ;  to  contend,  that  if 
this  was  a  void  lease,  the  former  lease  re- 


mains ;  and  for  this  purpose  the  a 
Roe  V.  Ike  Archbishop  of  York  (8) 
be  relied  on.  But  tlie  facts  of  the  p 
case  do  not  warrant  the  raising  of  that 
The  lives  in  one  lease  are  not  the  sa 
those  in  the  other.  The  old  lease  maj 
been  surrendered  independent  of  the 
of  the  new. 

JVelsby,  contra. — The  lease  is  not  i 
sarily  void ;  a  rent  equal  to  the  anciec 
has  been  reserved ;  and  the  Couri 
apportion. 

[Parjle,  J.  —  No  data  are  given 
which  to  apportion.] 

There  are  the  same  as  appeared  ii 
d.  Faughan  v.  Meyler  (4),  in  which  f 
portion roent  was  made. 

[Parke,  J. — No.  In  that  case,  the 
making  the  lease  was  tenant  in  fee  oi 
and  for  life,  with  the  power  to  leaae» 
other ;  and  tlie  Court  could  apportii 
the  reason  given  in  Co,  Lilt,  148,  6. 
need  not  necessarily  be  reserved  (or  ! 
of  which  the  lessor  is  tenant  in  fee.] 

Welsby  was  proceeding  to  -the  s 
point ;  but  by — 

Denman,  C.  J. — Upon  the  first  que 
the  case  of  Doe  d.  Barilelt  v.  RendU 
point.  There  are  not  facts  sufiScie 
raise  the  second. 

The  other  Judges  concurring — 

Judgment  for  ike  plaini 
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Toll — Exemption — One  Hundred  I 

A  local  turnpike  act  provided  far  e 
siderable  line  of  road^  including  bn 
nhickf  and  tke  one  kundred  yards  ai  tk 
ofnkickf  were  repaired  by  Ute  county • 
ad  provided  for  toll^  and  contained  the 
exemption  clause^  that  toU  skoudd  nai  h 
mandedfor  any  carriage^  4*c.,  winck  $ 
only  cross  tke  said  road,  and  nkick  a 
not  pass  more  tkan  one  kundred  yards  i 
on  : — Held,  that  this  exemption  did  m 
ieful  to  a  case,  where  more  tkan  one  km 
yards  Itad  been  passed  on  tke  roadj  inek 


(i)  3Mau.  &Selir.  99. 
(t)  5  Co.  Rep.  3,  6. 


(S)  6  East,  86. 

(4)  ft  Mau.  &  Selw.  S76. 
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•0  wmck  Of  had  keen  poited  on  the  part  re- 
fnred  hy  the  cowi/y  ;  altktmgh  the  trustees 
ef  the  road  did  noi  contribuie  to  the  county 
ftptifi* 

This  was  an  action  of  assumpsit   for 
noney  had  and  received.     The  defendant 
]ilea(ied  non-aisumpsit.  The  cause  was  tried, 
before  Bayley,  B.,  at  the  Summer  Assizes 
for  the  county  of  Durham,  1830,  when  a 
ipedil  verdict  was  found  by  the  jury,  of 
which  the  following  are  the  material  facts : 
By  an  act  of  parliament  of  tlie  1 8  Geo.  2. 
e.  8,  intituled,  '  An  act  for  repairing  the 
^Higb  Road  leading  from  Borongh bridge, 
is  the  county  of  York,  through  Norchaller- 
tOD|  in  the  same  county,  to  Croh  Bridge,  on 
the  River  Tees,  and  from  thence  through 
Durh'ogton,  in  the  county  of  Durham,  to 
the  city  of  Durham,'  certain  trustees  were 
ippomted  for  surveying,  ordering,  amend- 
s' and  keeping  in  repair  tlie  said  roads, 
■d  likewise  for  putting  in  execution  the 
powers  by  the  said  act  given ;  and  they  were 
by  the  said  act  empowered  to  erect  turn- 
pikei  in  or  across  any  part  or  parts  of  the 
ttid  road,  and  also  toll-houses  upon  the 
nme,  and  to  demand  and  take  tliereat  the 
toUi  in  the  said  act  specified,  which  tolls 
*ne  vested  in  the  trustees,  to  be  applied  to 
isd  for  the  amending  and  keeping  in  repair 
tie  road  aforesaid,  in  such  manner  as  in  the 
Kt  ii  directed.  This  act  was  continued  and 
<Blsrged,  and  new  tolls  granted,  by  an  act 
ttGeo.  2.  c.  32,  in  which  the  gate  at  which 
die  toll  hereinafter  mentioned  was  taken,  is 
jbcribed  as  "the gate  built  and  now  stand- 
ing in  and  upon  the  said  road  at  Croft 
findge."  By  an  act  of  the  52  Geo.  3.  c.  1 1 8, 
k  nlai^ing  and  altering  the  terms  and 
powen  of  the  two  previous  acts,  and  for  re- 
Mag  the  said  acta  into  one ;  and  for  more 
tftetoally  repairing  and  keeping  in  repair 
iht  said  road,  the  several  powers  contained 
la  these  acta  were,  by  the  second  section, 
MBseiidated,  and  a  further  term  granted  for 
tke  pnpoae  of  widening,  repairing,   and 
ktsfng  in  repair  the  said  road.     This  last 
act  «aa  ooatinaed  and  amended  by  an  act 
af  tlie41  Geo.  3.  c.  4.     By  a  subsequent 
aeCp  5t  Geo.  3.  c.  38,  intituled,  *  An  act  for 
asave  eflfectually  repairing  the  road  from 
Botooghbridge,  in  the  county  of  York,  to 
the  city  of  Darham,'  after  reciting  the  last 
two  aeta,  and  that  the  trustees  had  borrowed 


considerable  sums  upon  the  credit  of  the 
tolls  to  be  taken  on  the  said  road,  which 
remained  unpaid,  and  that  it  was  necessary 
to  grant  further  tolls,  and  a  further  term  ; 
and  moreover,  that  it  would  be  convenient 
that  all  the  requisite  tolls,  powers,  and  pro- 
visions, in  respect  of  the  said  road,  should 
be  consolidated  in  one  act  of  parliament ; 
those  two  acts  were  repealed,  and  a  new 
term  and  tolls  granted.  By  section  28,  it 
is  provided,  ''That  no  more  toll  shall  be  de- 
manded for  passing  and  repassing  on  the 
same  day,  with  the  same  horses  or  carriages, 
tlirough  all  or  any  of  the  toll-gates,  to  be 
continued  or  erected  by  virtue  of  that  act, 
in  the  whole  length  of  the  said  road  from 
Boroughhridge  to  tlie  city  of  Durham^  nor 
upon  the  several  parts  thereof  after  speci- 
fied, than  as  thereinafter  mentioned"  (1). 

By  the  37th  section  of  this  last  act,  it 
was,  among  other  exemptions,  provided, 
"  That  no  tolls  should  be  paid  for  any  horses, 
cattle,  beasts,  or  carriages,  which  should 
only  cross  the  said  roid^  and  should  not  pass 
more  than  one  hundred  yards  thereon,**  By 
the  G8th  section,  it  is  provided,  "  That  all 
and  every  person  and  persons,  counties, 
townships,  parishes,  hamlets,  vills,  and 
places,  and  the  inhabitants  thereof  respec- 
tively, and  bodies  politic  and  corporate,  who, 
before  the  making  of  the  said  recited  acts 
or  this  act,  have  or  hath  used,  or  of  right 
ought,  by  reason  of  the  tenure  of  any  lands, 
tenements,  or  hereditaments,  or  on  any  other 
account  or  accounts,  to  repair  any  |Kirt  or 
parts  of  the  said  road,  or  any  bridge,  drain, 
or  watercourse,  in  or  upon  the  same,  shall, 
notwithstanding  this  act,  be  subject  and 
liable  to  such  repairs,  in  the  same  manner 
as  they  and  every  of  them  have  or  hath 
heretofore  usually  been,  or  would  have  been 
in  case  the  said  recited  acta  or  this  act  had 
not  been  made."  Section  69  provides  for 
the  sUtute  duty.  Section  70  enacts,  '*That 
it  shall  be  lawful  for  the  said  trustees,  to 

(1)  This  faction  wis  used  lo  th«  arganieiit,  with 
reference  to  the  section  next  given,  (MoUon  37,) 
whicb  Bpeaksof  the  said  road;  and  it  was  argaod, 
that  tbe  expression,  "  tlie  said  road,'*  must  mean 
either  the  road  as  described  in  tbe  title  and  preamble 
of  tbe  act,  or  the  road  which  had  tlie  nearest  pre- 
ceding description: — that  soch  description  nearest 
preceding  the  37 tb,  was  in  the  above  section,  28; 
and  equally  as  the  title  and  preamble,  treated  the 
said  road  as  the  entire  line  aom  Boronghbridgo  to 
Durham. 
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compound  or  agree  by  the  year,  or  other- 
wise»  with  any  of  the  inhabitants,  or  occu- 
piers of  lands,  tenements,  or  hereditaments, 
of  or  in  any  of  the  parishes,  townships,  or 
places,  in  which  the  said  road  shall  lie  and 
be  situate,  for  a  certain  sum  of  money,  in 
lieu  of  the  whole  or  any  part  of  their  statute 
work ;  or  to  compound  with  the  surveyor 
of  the  highways,  for  any  such  parishes,  town- 
ships, or  places,  for  the  whole  or  any  part 
of  the  statute  work  liable  to  be  performed 
within  the  same  respectively,  which  monies 
shall  be  from  time  to  time  paid  in  advance, 
and  shall  be  applied  in  the  repair  of  the  said 
road." 

In  the  month  of  June  1830,  the  def(?tidant 
being  collector  at  Crofl  Bridge  of  the  tolls 
authorized  to  be  taken  by  the  recited  act, 
52  Geo.  3,  the  plaintiff  came  upon  the  road 
in  question,  with  two  laden  carts,  each  drawn 
by  one  horse,  from  a  road  leading  from  the 
dep6t  of  the  Stockton  and  Darlington  Rail- 
way Company,  within  the  distance  of  one 
hundred  yards  from  the  foot  of  Croft  Bridge 
on  the  Durham  side,  and  passed  over  Croft 
Bridge,  and  along  one  hundred  and  eighty- 
six  yards  of  the  road,  beyond  tlie  foot  of  it 
on  tlie  Northallerton  side,  and  then  turned 
out  of,  and  finally  quitted  the  road  in  ques- 
tion, for  one  leading  to  Richmond.  The 
plaintiff  contended,  he  had  a  right  to  pass 
through  the  said  gate  with  his  carts  and 
horses  without  payment  of  toll,  because  he 
had  not  passed  one  hundred  yards  on  the 
road  maintained  by  the  trustees  of  the  said 
road.  The  defendant  refused  to  allow  him 
to  pass  without  paying  the  toll  proper,  sup- 
posing him  not  to  be  exempt.  The  plaintiff 
then  paid. 

The  trustees  of  the  road  do  not  repair  or 
contribute  to  the  repair  of  the  road  over 
Croft  Bridge,  and  three  hundred  feet  at  each 
end  thereof;  but  the  inhabitants  of  the  re- 
spective counties  of  York  and  Durham  ex- 
clusively, repair  the  same  out  of  their  county 
rates.  The  gate  at  Croft  Bridge,  and  also  a 
gate  near  to  Topcliffe  Bridge,  were  erected 
and  continued  at  those  places,  for  the  pur- 
pose of  taking  toll  for  the  road,  and  they 
are  built  upon  parts  of  the  approach  to  the 
respective  county  bridges  there ;  which  parts 
are  severally  repairable  by  the  counties  of 
York  and  Durham,  and  not  by  the  trustees 
pf  the  said  road.  No  statute  work  is  done 
by  the  inhabitants  of  the  respective  parishes, 


townships,  or  places,  of  Harworth 
county  of  Durham,  and  Croft,  in  the 
of  York,  in  respect  of  the  said  ro; 
Croft  Bridge,  and  three  hundred 
each  end  thereof. 

The  plaintiff,  with  his  carts  and 
did  not,  on  the  said  7th  day  of  Jui 
over  a  greater  extent  than  eighty-si 
of  the  said  turnpike  road ;  unless  C 
over  Croft  Bridge,  or  the  three  1 
feet  at  either  end  thereof,  repairable 
respective  counties  of  York  and  Da 
aforesaid,  is  to  be  taken  as  part  of 

The  case  was  argued  before  Tind 
C.  J.,  and  Bayley,  B.,  sitting  at  th 
of  Pleas  of  Durham,  and  they  gav 
ment  for  the  defendant ;  being  of 
that  the  carts  in  question  were  liabl 
toll.  A  writ  of  error  having  been  I 
the  case  was  argued  in  last  Trinii 
by  Cresswell  for  the  plaintiff,  and  Y, 
ander  for  the  defendant.  The  poin 
in  argument,  were  fully  noticed 
judgment. 

The  Court  took  time  to  conside 
on  this  day,  the  judgment  was  d 
by- 

Parke,  J.»  [who,  after  stating  t1 
observed] — We  are  of  opinion,  t 
plaintiff's  carts  were  not  exempt  fr( 
ment  of  toll,  by  the  52  Geo.  3.  c.  31 
and  that  the  judgment  of  the  Coui 
ought  to  be  affirmed.  This  act  of 
ment  repeals  those  of  the  32  Geo 
41  Geo.  3,  the  provisions  of  wh; 
of  the  older  statutes  relating  to  th 
are  only  so  far  material  as  they  i 
in  the  construction  of  the  enactment 
existing  statute.  In  order  to  de( 
point  in  question,  we  must  look  to 
guage  of  this  act.  I  must,  here,  b 
observe,  that  the  object  of  this  ai 
Turnpike  Acts,  is  to  improve  the  n 
the  general  benefit  of  the  public, 
posing  a  pecuniary  tax,  in  additio 
means  already  provided  by  law 
purpose,  and  not  as  was  suggeste 
argument  on  behalf  of  the  plaintiff  i 
to  relieve  parishes  and  townships  i 
burden  of  repairing  the  highway 
obligation  to  maintain  all  pubUi 
(with  the  exception  of  those  whic 
be  repaired  ratione  tenurne  or  elaui 
a  public  obligation,  and  in  the  nat 
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The  repairing  by  parishes  or 
r  ftome  parts,  and  by  counties 
ta,  are  merely  modes  which  the 
'ided  for  discharging  that  ob- 
is their  share  of*  the  public 
ch  thoae  districts  have  to  pay, 
imposed  for  the  general  bene- 
imunity,  and  tolls  are  an  addi- 
HT  the  same  purpose.  But  as 
does  impose  a  tax,  the  usual 
tmction  must  be  applied  to  it 
pled  in  similar  cases,  and  the 
It  not  be  eharged,  unless  the 
charge  clearly  and  distinctly 
tf  then,  the  words  of  this  sta- 
ind  distinct?  It  is  intituled, 
more  effectually  repairing  the 
oroughbridge,  in  the  county  of 
city  of  Durham,'  and  it  enacts, 
I  **  That  ceruin  tolls  shall  be 
did  taken  at  each  and  every 
I  tampike,  which  shall  be  con- 
»cted  by  virtue  of  the  act,  from 
attending  a  carriage,  before 
e  shall  be  permitted  to  pass  ;" 
ies,  (section  57,)  *'  That  no  toll 
m  for  any  carriages  which  only 
d  road,  and  shall  not  pass  more 
adred  yards  thereon.  The  sta- 
trCt  in  clear  words,  imposes  the 
iges  which  go  through  a  turn- 
id  pass  more  than  one  hundred 
i  said  road ;  and  the  term  "  the 
in  grammatical  construction, 
to  the  title  of  the  act,  or  the 
eding  description  of  the  road, 
1  section  28) ;  and  on  either 
the  road  is  the  whole  space 
ironghbridge  and  the  city  of 
id,  besides,  the  act  (section  58) 
s»  that  counties  will  have  to 
parts  of  the  road ;  and  what 
can  these  be,  than  the  space  of 
red  feet  at  the  ends  of  the 

,  it  is  also  to  be  observed,  that 
t  in  question,  which  is  erected 
listance,  is  recognized  as  being 
,  by  the  22  Geo.  2.  c.  32.  s.  6, 
>tits  continuance  is  authorized 
section  of  the  present  act,  as 
^across  the  road  thereby  in- 
t  repaired.*'  The  words,  there- 
id  are  deary  and  the  construc- 


tion should  be  according  to  those  words, 
unless  it  can  be  shewn,  that  such  construc- 
tion would  be  unreasonable,  or  inconsis- 
tent with  the  apparent  intention  of  the 
framers  of  the  act.  It  is  said,  that  it  would 
be  unreasonable,  because  toll  is  given  as  a 
compensation  for  the  use  of  the  road ;  and 
that  the  plaintiff  had  a  right  to  use  this 
part  of  the  road  before  without  paying  toll, 
and  gains  nothing  by  the  payment  of  the 
toll ;  because  that  toll  could  not  be  laid  out 
in  its  improvements.  But  it  is  obvious, 
that  the  first  part  of  this  objection  appliea 
equally  to  the  parts  of  the  road  repairable 
by  parishes,  townships,  or  individuals ;  and 
the  latter  proceeds  on  an  assumption  which, 
as  far  as  we  are  aware,  is  not  founded  upon 
any  express  provision  in  the  act,  that  the 
trustees  would  violate  their  duty  in  laying 
out  any  portion  of  their  funds  upon  this 
part  of  the  road.  It  is  true,  that  they  are 
not  likely  to  be  called  upon  to  do  so,  be- 
cause the  county,  being  in  general  provided 
with  an  ample  fund,  fulfils  its  obligation  to 
repair  completely  and  effectually  ;  but,  if 
the  reverse  should  happen  to  be  the  case, 
and  the  public  exigency  require  it,  we  do 
not  know  that  the  trustees  might  not  expend 
money  in  repairing  this  portion  of  the  road. 
And,  supposing  it  were  otherwise,  and  that 
no  part  of  these  funds  could  be  so  laid  out, 
it  cannot  be  considered  aa  unreasonable, 
that  a  person  who  uses  any  part  of  the  road, 
all  of  which  ia  virtually  repaired  bv  the 
public,  though  in  different  modes,  should 
pay  something  to  the  public  in  return.  It 
appears  to  us,  that  there  is  nothing  un- 
reasonable in  this  construction ;  and  there 
is  certainly  nothing  inconsistent  with  the  ex- 
press or  implied  intention  of  the  legislature, 
to  be  collected  from  other  parts  of  the  act. 
In  our  opinion,  no  distinction  can  be  made, 
in  respect  of  the  obligation  to  pay  tolls, 
between  the  parts  of  the  road  which  are 
repaired  by  parishes,  townships,  or  indi- 
viduals, and  Uiose  which  are  repaired  by 
the  county :  whatever  may  be  the  liabilities 
to  repair,  all  alike  are  parts  of  the  road. 
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Turnpike  —  Exemption  —  One  Hundred 
Yardi. 

A  person  who  passes  along  more  than  one 
hundred  yards  of  turnpike  road,  according 
to  the  description  of  the  road  m  the  local  act^ 
is  not  exempt  from  toUf  on  the  ground  that  he 
has  not  passed  one  hundred  yards^  unless  a 
part  be  taken  into  account^  which  the  trustees 
are  expressly  forbidden  to  tmproeet  and  upon 
which  they  are  forbidden  to  erect  amy  toll* 
gate. 

This  was  an  action  of  assumpsit,  brought 
to  recover  turnpike  tolls.  The  declaration 
contained  three  counts; — the  first  of  which 
claimed  the  tolls  as  due  from  the  defendant 
to  the  plaintiff,  as  farmer  and  renter,  duly 
appointed  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  of 
tolls  payable  for  chaises  and  horses,  car- 
riages and  cattle,  travelling  upon  a  certain 
turnpike  road,  in  the  county  of  Somerset, 
and  through  certain  gates  erected  upon  and 
near  the  said  road,  for  divers  chaises  and 
horses,  &c.,  of  said  defendant,  which  had 
travelled  upon  the  said  road»  and  through 
the  gate  aforesaid.  The  second  count 
claimed  the  tolls  as  due  to  plaintiff,  being 
the  renter  and  collector  duly  appointed. 
The  last  count  was  on  an  account  stated 
between  plaintiff  and  defendant*  Defen- 
dant pleaded  the  general  issue.  At  the 
trial,  before  Mr.  Justice  Alderson,  at  the 
Somersetshire  Summer  Assises,  in  1831, 
a  verdict  was  found  by  consent  for  the 
plaintiff,  with  If.  damages,  subject  to  the 
opinion  of  the  Court,  on  the  following— 

CASE. 

By  a  local  act  of  parliament,  passed  in 
ihe  tenth  year  of  the  reign  of  His  late 
Majesty,  King  George  the  Fourth,  intituled, 
*  An  act  for  more  effectually  repairing  and 
improving  several  roads  which  lead  to  and 
through  the  town  and  borough  of  Chard, 
in  the  county  of  Somerset,  and  for  making 
and  maintaining  a  new  road  from  Chard  to 
Drampton,  in  the  county  of  Dorset,'  it  is 
enacted,  (among  other  things,)  that  the 
said  act  shall  be  put  into  execution  for 
the  purpose,  (among  others,)  '*of  amend- 
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ing,  altering,  diverting,  turning, 
ing,  improving,  and-  keeping  in 
the  several  roads  hereinafVer  met 
— that  is  to  say,  the  road  leadii 
the  end  of  the  Crewkerne  tumpil 
near  Lady's  Down  Gate,  in  the  pi 
Crewkerne,  to  and  through  the  tc 
borough  of  Chard,  and  through  the] 
of  Chard,  Combe  Saint  Niehol 
Whitestanton,  all  in  the  county  of  So 
the  parishes  of  Wambrook  and  Chi 
in  the  county  of  Dorset,  and  the  ] 
of  Yarcombe  and  Upottery,  in  the 
of  Devon,  to  the  Honiton  and  11 
turnpike-road,  in  the  said  parish  oi 
tery ;  and  also  the  road  from  Snowd 
in  the  parish  of  Chard,  to  the  cro 
leading  to  Higher  Wimbrooke,  ai 
the  road  from  the  eastern  end  of  thei 
house  garden,  through  the  boro 
Chard  aforesaid,  to  and  through  Ok 
in  the  borough  and  parish  of  Chan 
said. 

And  it  is  by  the  said  act  furtheri 
<<  That  it  shall  be  lawful  for  the  ss 
tees  to  demand  and  take  at  each  an 
turnpike,  toll-gate,  side-gate,  bar,  o 
to  be  continued  or  erected  upon,  ac 
on  or  near  the  side  or  sides  of  tl 
hereinbefore  described,  and  comprise 
act,  or  any  of  them,  on  every  day, 
person  or  persons,  as  the  said  trusti 
from  time  to  time  appoint  to  recc 
same,  before  any  horse,  beast,  catdc 
cart,  or  other  carriage,  shall  be  p( 
to  pass  through  the  same,  the  seve 
following — that  is  to  say,  (among 
•—For  every  horse  or  other  beast 
any  carriage  of  any  description  wha 
any  sum  not  exceeding  Gd." 

And  it  is  by  the  said  act  further  < 
**  That  all  the  monies  which  shall  a 
be  produced  by  or  from  the  toUi 
said  act  granted  or  made  payable,  i 
with  the  monies  which  shall  hereaflei 
rowed  upon  the  credit  thereof,  and  i 
monies  which  shall  arise  by  virtue 
shall  be  applied  to  and  for  the  seve 
intents,  and  purposes,  and  in  the  oi 
manner  following — that  is  to  say, 
first  place,  in  the  payment  of  al 
charges,  and  expenses,  which  slu 
been  incurred  in  applying  for,  pr 
passing,  and  obtaining  this  act,  an 
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iog  thereto : — tecondly,  in  paying 
ugiDg  all  the  interest  which  i haU 
to  any  mortgagee  or  mortgagees 
Ua  or  duties  heretofore  payable, 
aaid  reeited  act  hereby  repealed : 

in  paying  and  discharging  all 
hich  shall  hereafter  accrue  or  be- 
.  apon  or  by  virtue  of  any  mort- 
lecuritieSf  which  have  been  already 

granted,  of  tlie  tolls  or  duties 
t  payablei  and  of  any  mortgages 
M  which  shall  hereafter  be  made 
id  of  the  tolls  or  duties  which  shall 
be  payable  on  the  said  roads  : — 
Q  defraying  the  expenses  of  build- 
sting  any  additional  toll-house  and 
olUhouses  and  toll-gates,  and  suit- 
uildings,  and  othev  conveniences 
ire  authorised  to  be  built  and 
r  the  aides  of.  or  upon  and  across 
il  or  new  and  additional  roads: 
in  defiraving  the  expenses  in  msk- 
erting.  altering,  raising,  widening. 
»  repairing,  and  preserving  the 
,  and  erecting  and  providing,  alter- 
pairing  the  turnpikes,  toll-gates. 
w,  toll-houses,  and  out-buildings, 
id.  and  otherwise  in  executing  the 
ti  the  act ; — and  lastly,  in  reduc- 
g  off^  and  discharging  the  seversl 
ama  of  money,  which  have  already 
)wed  or  secured  upon  the  tolls  or 
rable  under  the  said  recited  act 
lealed ;  and  also  the  several  prin- 
I  of  money,  which  may  be  here- 
owed  and  secured  upon  the  tolls 
lereby  authorised  to  be  collected, 
ler  debts  and  sums  now  due.  or 
to  become  due  and  owing,  by  or 
t  of  the  trust,  under  and  by  virtue 
• 

ia  by  tlie  said  act  further  enacted, 
ahall  not  be  lawful  for  the  said 
>  apply,  expend,  or  appropriate 

tolla  hereby  granted,  or  any  of 
t  now  borrowed,  or  hereafter  to 
red.  on  the  credit  thereof,  in  or 
lie  repairing,  lighting,  or  improv- 
f  the  streets,  highways,  or  places, 
said  town  and  borough  of  Chard." 
ne  of  this  act,  the  trustees  law- 
ted  a  turnpike  gate,  called  the 
».  near  the  eastern  entrance  to 
own  and  borough  of  Chard,  on 
ike  road  leading  from  the  end  of 


the  Crewkeme  turnpike  road,  to  and  through 
the  town  and  borough  of  Chard  aforesaid, 
to  the  Honiton  and  Ilminster  turnpike  road. 
at  which  gate  the  plaintifT.  on  the  25th  and 
26th  days  of  January,  a.  d.  1831.  was  the 
collector,  having  been  lawfully  appointed 
thereto  by  the  said  trustees ;  and  he  had 
authority  from  them  to  demand  and  receive 
all  tolls  legally  payable  at  such  gate. 

By  another  local  act  of  parliament,  passed 
in  the  eleventh  year  of  the  reign  of  His 
late  Majesty  Kins  George  the  Fourth, 
for  amending  the  last-mentioned  act.  (10 
Geo.  4.)  and  for  making  and  maintaining 
other  roads  communicating  with  the  said 
roads,  in  the  counties  of  Somerset.  Devon. 
and  Dorset,  it  is  enacted,  (among  other 
things,)  "  That  so  much  of  the  said  recited 
act  (10  Geo.  4.)  as  enacU,  *  that  it  ahall 
not  be  lawful  for  the  said  trustees  to  apply, 
expend,  or  appropriate  any  of  the  toUa 
thereby  granted,  or  any  of  the  monies  then 
borrowed,  or  thereafter  to  be  borrowed,  on 
the  credit  thereof,  in  or  towards  the  repair- 
ingi  lighting,  or  improving  any  of  the  said 
streets,  highways,  or  places,  within  the  said 
town  and  borough  of  Chard.'  shall  be  and 
the  same  is  hereby  repealed  :  provided 
always,  and  be  it  further  enacted,  that 
none  of  the  tolls  authorised  to  be  taken 
upon  the  said  roads,  nor  any  of  the  monies 
raised  by  virtue  of  the  said  recited  act,  (]  0 
Geo.  4.)  or  the  act  thereby  repealed  or  to 
be  repealed,  or  to  be  raised  by  virtue  of 
this  act,  shall  be  paid,  laid  out.  or  expended 
in  the  repair  or  improvement  of  any  streets, 
highways,  or  places,  within  the  town  of 
Chard,  hereinafter  particularly  described-— 
that  is  to  say.  the  principal  street  extending 
from  the  School-house  porch  to  the  dwelf 
ing-house  occupied  by  Rebecca  Bargery.  at 
the  west  end  of  the  said  town  ;  Holyrood- 
street,  extending  from  the  Town  Hsil  in  the 
said  town  to  the  King's  Head  inn.  Combe- 
street,  extending  from  the  said  Town  Hall  to 
the  dwelling-house  occupied  by  John  String- 
fellow,  at  the  north  end  of  the  same  street ; 
nor  from  the  School-house  porch  aforesaid, 
through  Old  Town  to  the  King's  Head  inn 
aforesaid  ;  nor  shall  any  toll-gate,  turnpike, 
bar,  or  chain,  be  erected  within  any  of  the 
limits  hereinbefore  particularly  described." 

The  General  Turnpike  Act,  3  Geo.  4. 
c.  126.  s.  32,  exempts  from  the  payment 
of  toll,  (among  other  things.)  all  horsea  or 
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carriages  which  shall  only  cross  any  turn- 
pike road,  or  shall  not  pass  above  one  hun- 
dred yards  thereon. 

The  Ilminster  turnpike  road,  which  is 
described  in  the  local  act  of  9  Geo.  4,  (under 
which  it  is  now  maintained,)  thus — the  turn- 
pike road  from  the  east  end  of  the  town  of 
Chard,  through  Ilminster,  joins  the  turnpike 
road  leading  from  Crewkerne  to  Chard,  at 
the  east  end  of  a  certain  garden  called  the 
School-house  garden,  at  the  entrance  of  the 
said  town  of  Chard,  and  the  said  turnpike 
road  from  Crewkerne  to  Chard,  is  continued 
beyond  the  said  turnpike-gate,  called  the 
East  Gate,  through  the  town  of  Chard  to 
the  Honiton  and  Ilminster  turnpike  road,  in 
the  parish  of  Upottery,  in  the  county  of 
Devon. 

Part  of  the  turnpike  road  which  the  trus- 
tees are  restrained  from  repairing  under  the 
before-mentioned  act  of  1 1  Geo.  4,  extends 
from  the  School-house  porch,  near  the  east 
end  of  the  town  of  Chard  to  the  Chard 
Arms  hotel,  in  the  said  town  of  Chard,  to 
which  place  the  said  defendant  went  and  re- 
turned from. 

The  distance  from  the  point  at  which  the 
Ilminster  turnpike  road  joins  the  said  road 
from  Crewkerne  to  Chard  to  the  said  turn- 
pike-gate  called  the  East  Gate,  is  about 
forty  yards,  and  the  whole  distance  from 
the  point  of  junction  to  the  School-house 
porch,  is  less  than  one  hundred  yards  ;  but 
the  distance  from  the  same  point  to  the 
Chard  Arms  hotel,  in  the  said  town  of 
Chard,  is  several  hundred  yards. 

Previously  to  the  passing  of  the  said 
Chard  Turnpike  Act,  of  10  Geo.  4,  the 
road  from  Crewkerne  through  the  town  of 
Chard  towards  Honiton,  from  the  point  at 
which  the  said  Ilminster  turnpike-road  joins 
it  as  before  stated,  formed  part  of  the  turn- 
pike road  repairable  by  the  said  trustees,  who 
continued  to  repair  the  same  till  the  passing 
of  the  said  last-mentioned  act  of  parliament ; 
and  ever  since  that  period,  they  have  exer- 
cised controul  over  that  portion  of  the  road 
which  passes  through  the  said  town  of 
Chard,  by  preventing  nuisances  upon  it, 
though  they  have  not  the  power,  since  the 
passing  of  the  said  act  of  1 1  Geo,  4,  to  lay 
out  any  money  in  the  repair  of  that  part 
which  lies  between  the  School-house  porch 
and  the  said  dwelling-house  occupied  by 
Rebecca  Bargery. 


On  the  25  th  day  of  January 
defendant  arrived  at  the  said  tun 
called  the  East  Gate,  from  the 
turnpike  road,  in  a  chaise  draw 
horses,  and  passed  with  the  said  c 
horses  through  the  said  gate  to  t 
Arms  hotel,  in  the  said  town  < 
without  paying  the  toll  of  6d,f  y 
then  demanded  of  him  by  the  said 
and  on  the  following  day,  the  defi 
turned  from  the  said  hotel,  and  agi 
with  a  chaise  drawn  by  two  horse 
the  said  gate  to  the  Ilminster  turn; 
having  again  refused  to  pay  the  s 
6d.f  which  was  then  demanded  < 
the  said  plaintiff. 

The  question  for  the  opinion  of 
was,  whether  the  plaintiff,  under  tl 
stances  before  stated,  had  a  1^ 
demand  the  tolls  in  question,  or 
them,  from  the  said  defendant.  If 
should  be  of  opinion,  that  the  pii 
such  a  right,  the  verdict  for  the  ] 
stand.  But,  if  the  Court  should 
nion,  that  the  plaintiff  had  not  sm 
a  ve/dict  to  be  entered  for  the  de 

Follelt,  for  the  plaintiff.— The 
which  is  to  govern  this  case,  was 
the  case  of  Bussey  v.  Storey  (I] 
there  decided,  that,  where  a  p 
more  than  one  hundred  yards  aloi 
pike  road,  although  a  part  of  tl 
was  not  repaired  by  the  trustee 
liable  to  pay.     (He  was  stopped. 

Erie,  contrd. — Tiie  case  of  . 
Storey  is  distinguishable  from  lh( 
Undoubtedly,  the  local  descripti 
road  in  the  act  would  include  t 
of  the  part  over  which  the  defends 
But  the  act  was  passed  to  repair 
prove "  the  road  ;  and  the  truste 
pressly  forbidden  to  improve  th 
question.  They  are  also  forbidd 
toll  there.  Every  provision  has  1 
to  exclude  them  from  the  spot,  ai 
vent  their  having  toll  through  its 
it  be  held,  that  the  defendant  is  li 
will  be  allowed  to  do  that  indirect 
in  express  terms,  they  are  forbidi 

Denman,  C.  J. — I  think  the 
is  not  entitled  to  the  exemption, 
passed  more  than  one  hundred  y; 

(1)  4  Bam.  &  Adol.  98;  s,  c.  sate. 
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iqpike  road.    The  meaning  put  upon 
tcrial  worda,  by  the  decision  in  Bus* 
Storey,  applien  to  this  case. 
UDALB,  J.,  Pabki,  J.,  and  Pattb- 
,  concarred. 

Jm/gmentfar  the  fjlainiiff. 


i.} 
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MOWBLL   P.  DANIEt   AND  AH- 
OTHBE9  BXBCUTOESy  ETC. 


-  Competency — Legatee, 

•  wtitm  against  an  executor^  a  Uga- 
r  the  mili  u,  primd  facie,  a  compe* 
wufoT  the  defendant. 


an  actioa  of  aisumptit  against 
HidantSt  as  executors  of  a  person 
EleftTen. 

the  trial  (a  new  trial)  of  the  cause, 
Dtninan,  C.  J.,  at  the  Middlesex 
after  Michaelmas  term,  June  1832, 
m,  Sarah  Heaven,  was  tendered  on 
of  the  defendant.  Upon  being  ex- 
on  the  voire  dire^  it  appeared  that 
iband  was  entitled  to  an  annuity 
ha  will  of  the  deceased  ;  it  was 
M  objected,  that  she  was  not  a  com- 
ritneas,  it  being  her  interest  to  pre- 

funds  of  the  estate  bein^  diminish- 
le  Lord  Chief  Justice  rejected  her ; 
!C  passed  for  the  plaintiff; — ^and  a 
mg  been  afterwards  obtained  to  set 
e  Tefdict,  on  the  ground  that  this 
bad  been  improperly  rejected. 
flnaea  Scarlett  and  R.  r.  Richards, 
erm,  shewed  cause.— Primd  facie, 
caa  was  incompetent.  If  it  appear- 
the  estate  of  the  deceased  was  sol- 
t  defendants  could  have  shewn  that 
1  thus  have  restored  her  compe* 
The  defendants,  the  executors, 
}  persons  wlio  had  the  best  means 
Ijrog  the  evidence  to  shew  the  fact 
mjf  the  shewing  of  which  would 
itored  her  competency,  or  have  con- 
ler  incompetency.  A  creditor  o£ 
«nt  estate,  is  not  competent — Craig 
'ell {I);  so,  a  person  entitled  to  a 
ive  ahare  of  an  intestate  estate — 
m  T.   Bearcrofl  (2).     The  case  of 


Clark  T.  Gannon  (3),  which  may  be  cited 
on  the  other  side,  was  the  case  of  a  fMid 
legatee. 

Campbell  (Sol,  Gen,),  contra. — It  seems 
admitted,  that  a  creditor  is  competent,  un- 
less the  estate  be  insolvent ;  but  the  insol- 
vency of  the  estate  is  not  to  be  presumed. 
It  is  difficult  to  see  upon  what  principle  a 
creditor  should  be  excluded,  even  tliough 
the  estate  be  insolvent.  If  the  testator 
were  living  and  insolvent,  his  creditor  could 
be  a  witness  for  him ;  yet  the  interest  of 
the  witness  would,  in  each  case,  be  the 
same ;  Paull  v.  Brornn  (4),  is  in  favour  of 
this  argument.  And  if,  in  general,  a  cre- 
ditor may  give  evidence,  d  fortiori  may  a 
legatee. 

The  Court  took  time  to  consider  ;  and 
on  this  day  their  judgment  was  delivered 
by- 

Dbhmah,  C.  J. — [who,  after  stating  the 
facts,  observed]  —  We  think  the  witness 
sliould  have  been  admitted*  We  can  aee 
no  difference,  in  principle,  between  the  case 
of  a  creditor,  and  that  of  a  legatee* 

Rule  ahtofute, 

[See  S  &  4  Will.  4.  e.  42.  s.  26.] 
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Bankrupt —  Co-sureties, 

Two  persons  joined  as  sureties  for  a  third, 
in  a  bond  to  secure  a  sum  of  money  and  m- 
tfrest.  Default  was  made  in  payment  of 
the  interest,  but  no  application  nas  made  to 
the  sureties  for  payment.  One  of  the  suri  ties 
afterwards  became  bankrupt,  and  obtained 
his  certificate ;  and,  subsequently^  the  other 
surety  was  called  upon  and  obliged  to  pay 
the  principal  sum  and  interest : — Held,  that 
he  might  recover  in  an  action  for  contribution, 
against  his  co-surety ;  notwithstanding  the 
bankruptcy  of  the  latter. 

This  was  an  action  for  money  paid  by  the 
plaintiff  for  the  defendant's  une.  The  de- 
fendant pleaded  several  pleas,  the  substance 


(1)  1  Csmpb.  581. 

(t)  tPsake*aNP.C.flf. 

Saaiss,  1I.-K.B* 


(3)  Rt.  ft  Moo.  51. 

(4)  6  Eip.  54. 
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which  was,  that  he  had  become  bankrupt 

id  obtained  his  certificate,  and  that  the 

laintifF's  cause  of  action  accrued  before 

tie  bankruptcy.     The  latter  was  denied  by 

he  plaintifT,  and  thereupon  issue  was  joined. 

The  cause  was  tried,  at  the  Sittings  after 
Michaelmas  term,  1832,  before  Denman, 
C.  J.,  when  the  following  appeared  to  be 
tlie  principal  facts  : — 

The  plaintiff,  the  defendant,  and  two 
others,  joined  one  Channel  in  a  bond  to  the 
Chamberlain  of  London,  (as  trustee  for  a 
certain  charity,)  conditioned  to  secure  100/. 
and  interest,  lent  to  Channell.  The  inter- 
est was  not  regularly  paid  by  Channell, 
but  no  demand  was  made  upon  the  sureties, 
until  after  October  1 829,  when  the  defendant, 
one  of  the  sureties,  became  a  bankrupt,  and 
subsequently  obtained  his  certificate.  After 
the  defendant's  bankruptcy,  his  co-sureties 
were  applied  to  by  the  Chamberlain  for  pay- 
ment, and  they  paid.  The  present  action 
was  brought,  to  recover  from  the  defendant 
his  proportion  of  the  sum  thus  paid.  It 
was  contended,  on  behalf  of  the  defendant, 
that  his  bankruptcy  and  certificate  dis- 
charged him.  The  Lord  Chief  Justice  was 
of  opinion  he  was  not  discharged,  but  re- 
served the  point, — subject  to  which,  the 
plaintiff  obtained  a  verdict. 

A  rule  had  been  obtained  by  JVhIte,  for 
entering  a  nonsuit ;  against  whicii — 

Plall  and  Watson  now  shewed  cause. — 
This  sum  was  not  a  debt  for  which  the 
plaintiff  could  prove  as  a  creditor,  under 
the  commission  against  the  defendant;  and 
it  thence  follows  that  his  certificate  does 
not  discharge  him.  Reliance  is  placed 
upon  the  Surety  Clause,  section  52  of  the 
6th  Geo.  4.  c.  16  ;  but  that  clause  applies 
only  to  cases  where  the  bankrupt  iH  the 
principal,  and  not  to  a  case  like  the  present, 
in  which  the  bankrupt  was  merely  a  co- 
surety for  a  third  person*  At  the  time  of 
tlie  defendant's  bankruptcy,  there  was  no 
such  debt  as  the  present,  for  the  plaintiff 
had  not  been,  and  might  never  have  been, 
called  upon  to  pay.  It  is  true,  the  bond 
had,  in  strictness,  been  forfeited  before  the 
bankruptcy  ;  but  such  forfeiture  would  not 
iiave  entitled  the  present  plaintiff  to  prove 
anything.  The  Chamberlain  might,  per- 
haps, have  proved,  but  it  would  only  have 
been  for  such  an  amount  as  could  then  have 
Lieen  recovered   in   the  form  of  damages, 


for  the  breaches  of  the  conditii 
mitted.  The  same  principle  p 
case  of  co-sureties  for  payme 
nuity — Browne  v.  Lee  (1). 

White,  contra. — The  par  tie 
ties;  but  that  circumstance  d 
vent  one  surety  proving  again 
of  the  other.  In  Wood  v. 
outgoing  parties  took  a  coveni 
remaining  partner,  toindemnifj 
the  partnership  debts.  Tl 
partner  afterwards  became  hi 
the  outgoing  partners,  after  hit 
were  compelled  to  pay  one  of 
ship  debts ;  and  it  was  heh 
might  have  proved  against  th 
that  the  certificate  discharged 
ing  partner.  The  present  def< 
entitled  to  rely  upon  section 
tingent  debt  clause,  of  the  B 
The  cases  of  Aflalo  v.  Fourdr 
Ex  parte  Myers  (4),  establish 
on  a  guarantie,  which  does  noi 
solute  until  after  bankruptcy, 
as  a  contingent  debt. 

Denman,  C.  J. — In  one  sei 
was  forfeited  before  the  bank? 
non-payment  of  the  interest, 
wards  enforced,  by  a  call  f( 
the  whole.     I  think  the  casf 
the  section  relied  on.     The  ' 
co-surety  for    another,  is  i 
meaning  of  the  act.     At  t 
bankruptcy,  it  could  not  be 
the  orignal  debtor  would 
the  sureties  would  be  calle 

LiTTLEDALE,  J. I     dc 

whether  the  case  of  co-sui 
of  another  person,  is  at  a 
Tlie  case  of  Wood  v.  Doi 
ferent  from  this;   though 
went  a  great  way.     In  tl 
a  clear  ascertained  debt 
the  bankruptcy,  from  iV 
late  co-partners.     I  agr 
sent  case,  the  bond  ha' 
the  non-payment  of  th 
could  the  sum  for  wh 


<1)  6  B.  &C.  689;  •. « 
Journ.  K.H.  '276, 

(2)  «  Mau.  &  Sflw.  19 

(3)  S  M.  &  P.  743; 
Journ.  C.P.  33. 

(4)  1  Mont.  &  niigb, 
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iDowedy  be  tteerUined,  as  between  tbe  two 
pirtiet  10  this  cause  f  It  does  not  appear 
to  me  to  hare  been  capable  of  valuation. 

Paui,  J.  —  I  sliould  hare  preferred 
cofDiDg  to  a  diflferent  construction,  but  I 
cuoot.  The  section  52.  means  surety  for  a 
debt  of  the  bankrupt  at  the  time  of  the  com- 
minion.  The  mere  previous  forfeiture  of 
the  bond,  as  between  the  obligors  and  obli- 
gee, does  not  make  this  a  debt  of  the 
nrctj,  as  between  the  co-sureties.  In  the 
ciseofa  bond  to  replace  stock,  though  not 
fi)deited  at  the  time  of  the  insolvency,  the 
didisrge  has  been  held  to  be  a  bar— 5'afit- 
■es  V.  Miller  (5) ;  but  not  in  a  case  of  a 
bood  to  indemnify  a  lessee  from  the  pay- 
neot  of  rents  and  performance  of  cove- 
BMti,  in  a  lease  which  he  assigned  to  the 
obligor — Taylor  v.  Young  (6).  In  IVood 
V.  Dodd^jOM,  there  was  a  clear  ascertained 
debt  before  the  bankruptcy. 

pATTisoir,  J. — I  am  of  the  same  opinion. 
I  wu  at  first  struck  with  the  apparent 
ttilogy  between  the  present  case  and  that 
of  Wood  V.  Dodgicm,  If  the  whole  debt 
were  due  at  the  time  of  the  commission, 
tbe  principle  laid  down  in  that  case  might 
perhaps  be  applicable. 

Rule  discharged. 


..} 
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Jaie9 
Mimeff  paid  by  Misiake. 

Money  paid  by  misiaket  cannot  be  re-- 
gstrred  back^  if  the  party  paying  had  the 
^emu  of  knowing  all  thefacti ;  and  no  fraud 
^heen practised  upon  him. 

Aceordmgly^  a  creditor  drew  upon  his 
sUlof,  oful,  by  anticipation^  wrote  the  ac* 
ttftsmee  across^  (leaving  a  blank  for  the 
tase  of  ike  debtor,)  making  the  bill  payable 
tf  the  house  of  a  friend  of  the  debtor,  but 
without  any  previous  authority  from  that 
fikad.  The  bill  was  accepted  by  the  debt' 
ir,  negotiated  by  the  creditor,  and  on  its 
leeemmg  due,  was  presented  by  the  holder 
si  the  friend^s  house;  he,  mistaking  it  for 
nother  bill,  paid  it  i—Held,  that  he  could 
wot  recover  the  amount  back  from  the  drawer, 

(5)  3  B.  &  Ad.  596 ;  10  Law  Joam.  K.B.  168. 

(6)  3  Bam.  Ac  Aid.  5$1. 


Assumpsit  for  money  had  and  received, 
tried  before  Denman,  C.  J.,  at  the  London 
Sittings  after  Michaelmas  term  18d2,  when 
the  following  appeared  to  be  the  principal 
facts  : — 

The  plaintiff,  having  a  demand  upon  one 
Moses,  who  resided  at  Stockton-iipon- 
1  ees,  drew  a  bill  upon  him  for  42/.  6s., 
and  leaving  room  for  the  signature  of  Moses, 
wrote  the  terms  of  the  acceptance,  making 
it  payable  at  the  residence  of  the  plaintiff, 
in  London,  who  was  a  friend  of  Moses,  and 
had  dealings  with  him.  The  bill,  drawn  in 
this  state,  was  received  by  Moses,  who 
wrote  his  name  in  the  space  led  for  it,  and 
returned  it  to  the  defendants;  it  was  by 
them  negotiated,  and  it  was  ultimately  pre- 
sented by  the  Bank  of  England  at  the  plain- 
tiff's, on  the  17th  of  October  1830,  the 
day  on  which  it  became  due.  No  pro- 
vision had  been  made  by  Moses  for  its  pay- 
ment, and  it  was  not  paid  on  being  pre- 
sented. The  usual  ticket  was  lefl  by  the 
bank  clerk,  stating  the  particulars  of  the 
bill.  The  ))laintiff,  who  was  in  extensive 
business,  did  not  give  immediate  attention 
to  the  ticket  containing  the  particulars,  but 
supposing  it  to  be  another  bill  of  Moses, 
accepted  by  himself,  of  which  he  had  some, 
though  not  a  perfect,  recollection  as  to 
amount  or  date,  gave  direction  for  it  to  be 
taken  up,  and  it  was  accordingly  paid  that 
day  by  one  of  his  clerks,  and  put  into  his 
drawer.  A  short  time  afterwards,  on  the 
2nd  of  November,  the  other  hill  was  pre- 
sented, and  it  turned  out  to  be  for  SOL  ; 
this,  being  the  plaintiff's  own  acceptance, 
he  of  course  also  paid  ;  but  now  discover- 
ing the  mistake,  he  applied  to  the  defen- 
dants to  refund  the  money.  They  expres- 
sed their  willingness  to  do  so,  if  a  Mr. 
Goodsir,  who  was  guarantee  to  them  for 
Moses,  would  consent ;  he  refused.  Moses 
afterwards  became  bankrupt,  whereupon  the 
present  action  was  brought. 

For  the  defendants,  it  was  contended^  that 
this  fell  within  the  ordinary  rule  of  money 
paid  with  a  full  knowledge  of  the  facts,  and 
that  it  therefore  could  not  be  recovered  back ; 
and  the  case  of  Cocks  r.  Masterman  {I). 
That  was  the  case  of  a  forged  acceptance, 
paid  under  the  belief  that  it  was  genuine  ; 
but  it  was  held,  the  money  could  not  after- 

(1)  9  B.  &  C.  903 ;  •.  c,  8  Law  Joum.  K.B.  77« 
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wanis  be  recovered  back  from  a  bond  fide 
bolder,  wbo  had  received  it* 

For  the  plaintiff,  it  was  contended,  that 
this  was  not  within  the  ordinary  rule,  as 
the  defendants,  by  their  own  act,  and  with- 
out the  authority  of  the  plaintiff,  had  drawn 
the  bill,  making  it  payable  at  the  plain- 
tiff's ;  and  that  this  had  caused  all  the 
mischief. 

The  Lord  Chief  Justice  directed  the  jury 
to  find  for  the  plaintiff  if  they  were  satis- 
fied that  the  defendants  had  drawn  the  bill, 
payable  at  his  house,  without  his  authority. 
And  they,  therefore,  found  for  the  plaintiflT. 

(It  should  here  be  stated,  that  it  turned 
out,  tlie  defendants  were  not  entitled  to 
retain  the  whole  money,  even  as  against 
Moses;  a  sum  of  10/.  having  been  paid 
on  account ;  that  sum  had  not  been  paid 
into  court  in  this  cause ;  and  therefore  it 
was  ultimately  admitted,  that  the  plaintiff 
was  entitled  to  the  10/.  The  struggle  in 
the  cause  was,  upon  the  principle  which 
was  to  decide  the  liability  as  to  the  re- 
mainder.) 

A  rule  having  been  obtained  to  reduce 
the  verdict  to  10/. — 

F.  Pollock  and  Cresswell  now  shewed 
cause,  relying  upon  the  circumstance,  that 
it  was  the  wrongful  act  of  the  defendants 
which  caused  the  loss ;  they,  upon  this 
ground,  distinguished  the  case  from  Cocks 
V.  Mattermant  and  contended,  that  it  fell 
within  the  rule  of  money  paid  by  mistake, 
and  notice  given  of  the  mistake  before  the 
situation  of  the  party  receiving  the  money 
could  be  altered ;  upon  which  facts,  the 
cases  of  Jones  v.  Ryde(Z)  and  Wilkinson 
v.  Johnson  (3),  had  laid  down  that  the 
money  might  be  recovered  back. 

^ii«6^,contrd. — The  loss  has  been  caused 
by  the  plaintiff's  own  inattention.  The 
bill,  and  the  ticket  containing  the  particu- 
lars of  it,  gave  him  full  notice.  He  cannot 
be  allowed  to  throw  upon  others,  the  loss 
occasioned  by  his  not  seeing  the  difference 
between  a  bill  for  dO/.  due  on  the  2nd  of 
November,  and  one  for  42/.  6f .  due  on  the 
17ih  of  October.  The  case,  therefore, 
falls  within  the  usual  rule  of  money  paid 
with  knowledge,  or  the  means  of  knowledge, 
of  all  the  facts ;  it  is,  therefore,  undistin- 

(«)  5  Taant.  488. 

(S)  S  B.  &  C.  428  ;  s.  c.  5  D.  &  R.  403;  S  Uw 
Joum.  K.B.  58. 


^uinhahle  from  Cocks  v.  M osier man^  I 
V.  Lumley  (4),  and  that  class  of  cases. 

Denman,  C.  J. — If  the  defendants 
sent  their  own  clerk  to  present  the  bil 
receive  the  money,  the  case  might 
raised  a  difficult  question  ;  but  as  the; 
gotiated  it,  and  it  was  presented  ir 
ordinary  course  of  business  by  the  ban 
I  think  they  are  not  answerable, 
plaintiff  had  notice  of  the  particulai 
the  usual  course  of  business  from 
bankers,  and  with  that  notice  he  pai< 
bill. 

Little  DALE,  J.  concurred. 

Parke,  J. — It  is  the  same  as  if  A( 
had  given  a  cheque  for  the  amount  o: 
plaintiff.  The  case  is  within  the  prir 
laid  down  by  Gibbs,  C.  J.,  in  Sndi 
Mercer  (5),  for  it  is  difficult  to  sa) 
the  defendants  were  not  placed  in  a  ^ 
situation  as  to  Moses,  by  the  interval  \ 
elapsed  between  the  1 7th  of  October  ar 
2nd  of  November  ;  indeed,  the  defen< 
have  not  received  the  money  from  the  ] 
tiff.  They  discounted  the  bill ;  ai 
passed  on  to  the  Bank  of  England,  at  \ 
it  was  paid. 

Pattesok,  J.  concurred. 

Rule  absolu 
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June  12 


graves  v.  weld. 


Emblements — Tenant  for  Life, 


The  right  of  tenant  for  life,  or  tenani 
auter  vie,  to  emblements  not  in  a  state 
gathered  in  at  the  dropping  of  the  liftt 
general,  confined  to  such  emblements  a 
of  annual  produce. 

Tills  was  an  action  of  trover,  for  d 
hay,  and  clover  seed. 

Plea — Not  guilty. 

At  the  trial,  before  Mr.  Justice  Tau 
at  the  Summer  Assizes  for  the  coun 
Dorset,  1832,  a  verdict  was  found  fo 
plaintiff,  subject  to  the  opinion  of  tlie  * 
on  the  following — 

(4)  2  Eait,  469. 
(Jb)  6  Taunt.  76. 
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CASE. 

Theplaintiflf,  in  the  spring  of  1830,  was 
pn»esse<l  of  a  certain  close  or  field,  called 
Clesfers,  which  he  held,  together  with  other 
clutei,  under  a  lease  for  ninety-nine  years, 
determinable  on  three  lives.  In  the  course 
of  die  spring  of  1880,  the  plaintiff  sowed 
Cleavers  with  barley,  and  in  May  of  the 
Hune  year,  he  sowed  broad  clover  teed 
«itli  the  barley.  The  last  of  the  three  lives 
io  tbe  above-mentioned  lease,  died  on  the 
27tb  of  July  ]  830,  before  which  time  the 
Rvenionary  interest  in  the  premises  de- 
■ised  by  the  lease,  became  vested  in  tlie 
defendaot.  In  the  autumn  of  18^0,  the 
phblifftook  tlie  crop  of  barley,  in  the  mow- 
ing of  which,  a  little  of  the  clover  plants 
«hidi  lud  sprung  up  was  cut  off  and  taken, 
together  with  the  barley.  In  January  1831, 
(be  plaintiff  gave  up  possession  of  Cleavers 
io  the  defendant.  According  to  the  usual 
ooane  of  good  husbandry,  broad  clover  is 
Hvn  about  April  or  May,  and  the  crop  is 
&  to  be  taken  for  hay,  about  the  beginning 
^Juae  in  the  following  year.  The  clover 
h  question  was  cut  by  the  defendant  about 
ilw  end  of  May,  which  was  more  than  a 
tvelreinonth  after  the  seed  had  been  sown. 
After  the  barley  is  cut,  the  clover  is  some- 
ttiDet  depastured  by  sheep,  in  the  autumn, 
sbereby  the  crop  is  made  thicker ;  if  not  so 
U  off,  the  shoots  would  be  killed  by  the 
hist  in  the  winter.  In  this  case,  the  clover 
^  not  depastured.  Broad  clover  is  some- 
^1  sown  by  itself,  but  more  frequently 
*ith  barley,  flax,  oats,  or  wheat.  The  part 
^ihe  clover  plants  cutoff  with  the  barley, 
^  the  time  of  mowing  it,  makes  the  barley 
*^v  better  as  fodder ;  but  the  clover  ia 
,io*D  for  hay  or  seed,  and  not  to  improve 
^  barley  straw.  When  the  clover  grows 
^high,  it  is  injurious  to  the  barley.  It  is 
^  common  course  of  husbandry,  to  take 
h  hay  a  second  crop  of  the  clover,  in  the 
ntomn  of  the  year  after  it  is  sown  ;  and  a 
iRODd  crop  was  so  taken  by  the  defendant 
JQ  die  autumn  of  1831.  But  when  it  is 
jMended  for  seed,  no  crop  is  taken  for  hay 
f  ■  tbe  snmmer — sometimes  the  clover  is  left 
6r  a  tiiird  year ;  but  it  is  not  then  a  good 
crop.  The  usual  course  of  husbandry  is, 
to  plough  up  the  land  in  the  autumn  of  the 
lecond  year  for  wheat. 
There  was  no  covenant  in  the  lease  as  to 


the  away-going  crop,  or  binding  the  tenants 
to  any  particular  course  of  husbandry. 

The  learned  Judge  took  the  opinion  of 
the  jury  on  the  two  following  questions: — 

1st,  Whether  the  plaintiff  received  any 
benefit  from  taking  the  clover  with  the 
barley  straw,  sufRcient  to  compensate  him 
for  the  cost  of  the  clover  seed,  and  the 
extra  ex|>ense  of  sowing  and  rolling. 

HSnd,  Whether  a  prudent  and  experienced 
farmer,  knowing  that  his  term  was  to  expire 
at  Michiielmas,  would  sow  clover  with  his 
barley  in  the  spring,  where  there  was  no 
covenant  that  he  should  do  so;  whether,  in 
the  long  run,  and  on  the  average,  he  would 
repay  himseli'  in  the  autumn  for  the  extra 
coat  incurred  in  the  spring.  The  jury  an- 
swered both  t  bene  questions  in  the  negative. 

The  question  for  the  opinion  of  the  Court 
is,  whether  the  plaintiff  was  entitled  to  the 
crop  of  clover  in  1831,  as  emblements. 

The  case  was  argued  this  term. 

FolUit^  for  the  plaintiff. — The  question 
is,  whether  tenant  for  lives,  whose  interest 
in  the  estate  has  been  determined  by  the 
dropping  of  the  life,  is  entitled  to  reap  the 
crop  he  has  sown  during  the  life.  The 
general  rule  is,  that  he  is  so  entitled.  The 
exception  is  as  to  trees,  and  things  which 
do  not  require  manure.  A  distinction  will 
be  drawn  in  this  case,  by  the  other  side,  on 
the  ground,  that  the  crop  was  sown  in  May, 
and  not  reaped  until  rather  more  than  a 
twelvemonth  afterwards ;  and,  because  the 
word  "  annual "  is  found  in  the  different 
books,  it  will  be  attempted  to  limit  the  right 
of  the  tenant  to  a  strict,  critical  meaning  of 
that  term.  The  rule,  taken  from  Co,  Lilt, 
p.  55^  is  thus  described  by  Dlackstone^  5Snd 
ComnieutarieSf  p.  122,  "Tenant  for  life  or 
his  representatives,  shall  not  be  prejudiced 
by  any  sudden  determination  of  his  estate, 
because  such  a  determination  is  contingent 
and  uncertain ;  therefore,  if  a  tenant  for  his 
own  life  sows  the  lands,  and  dies  before  har- 
vest, his  executors  shall  have  the  emblements, 
or  profits  of  the  crop,  for  the  estate  was  deter- 
mined by  the  act  of  Goil ;  and  it  is  a  maxim 
in  the  law,  that  actus  Dei  nemini/acit  inju* 
Warn.  The  representatives,  therefore,  of  the 
tenant  for  life,  shall  have  the  emblements 
to  compensate  for  the  labour  and  expense 
of  tilling,  manuring,  and  sowing  the  lands, 
and  also  for  the  encouragement  of  hus- 
bandry, which  being  a  public  benefit,  tend- 
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ing  to  the  increase  and  plenty  of  provisions, 
ought  to  have  the  utmost  security  and  pri- 
vilege that  the  law  can  give  it.  Wherefore,  by 
the  feodal  law,  if  a  tenant  for  life  died  be- 
tween the  beginning  of  September  and  the 
end  of  February,  the  lord,  who  was  entitled 
to  the  reversion,  was  also  entitled  to  the  pro- 
fits of  the  whole  year ;  but  if  he  died  between 
the  beginning  of  March  and  the  end  of  Au- 
gust, the  heirs  of  the  tenant  received  the 
whole.  From  hence  our  law  of  emblements 
seems  to  have  been  derived,  but  with  very 
considerable  improvements.  So  it  is  also, 
if  a  man  be  tenant  for  the  life  of  another, 
and  cesttd  que  vie^  or  he  on  whose  life  the 
land  is  held,  dies  aAer  the  corn  sown,  the 
tenant  pur  auter  vie  shall  have  the  emble- 
ments. The  same  is  also  the  rule,  if  a  life 
estate  be  determined  by  the  act  of  law."  He 
again  observed,  *'  The  doctrine  of  emble- 
ments extends  not  only  to  corn  sown,  but  to 
roots  planted,  or  other  annual  artificial  pro- 
fit, but  it  is  otherwise  of  fruit-trees,  grass, 
and  the  like,  which  are  not  planted  annually 
at  the  expense  and  labour  of  the  tenant, 
but  are  either  permanent,  or  natural  profit 
of  the  earth.  For,  when  a  man  plants  a 
tree,  he  cannot  be  presumed  to  plant  it  in 
contemplation  of  any  present  profit ;  but 
merely  with  a  prospect  of  its  being  useful 
to  himself  in  future,  and  to  future  succes- 
sions of  tenants." 

All  the  authorities  on  the  subject  are 
collected  in  1  Williams's  Law  of  Executors^ 
452 ;  but  there  are  express  decisions,  shew- 
ing that  the  meaning  of  the  term  "annual," 
is  not  so  strict  as  that  which  is  to  be  con- 
tended for  on  the  other  side.  Thus,  in  Za- 
tham  V.  Atwood{\)f  it  was  decided  that 
hops  (which,  it  is  known,  are  not  of  annual 
produce,)  should  go  to  the  representative 
of  the  tenant  for  life,  who  died  before  the 
gathering  of  them.  In  Kingsbury  v.  Col^ 
lins  (2),  the  point  occurred  as  to  teazles,  to 
which  the  same  observation  applies ;  and 
although  the  Court  did  not  expressly  decide 
the  point,  it  may  be  collected  that  their  opi- 
nion was  favourable  to  the  right  of  the 
tenant  in  general  terms.  It  is  stated  gene- 
rally, and  without  limit,  in  Co,  LiU.  55,  a, 
except  the  limit  which  is  now  sought  to  be 
established  by  a  strict  interpretation  of  the 

(1)  Cro.  Car.  515. 

(2)  4  Biog.  iOi;  s.  o.  It  Moort,  424;  5  Law 
Joarii.C.P.151. 


term  "annual,"  and  against  whid 
pretation  there  is  decided  authoritj. 
Gambler^  for  the  defendant— 'T 
confines  its  allowance  of  emblemcntsi 
cases  in  which  there  is  an  outlay  of 
labour  in  one  part  of  the  year,  the 
pense  for  which  cost  or  labour  is  I 
in  the  shape  of  a  crop,  in  another 
the  same  year.  Although  it  is  tn 
emblements  were  originally  givoi 
encouragement  of  good  husbandry, 
the  way  of  compensation,  yet  these 
no  means,  certain  tests  for  determin 
cases  in  which  emblements  are  by 
lowed.  It  is  good  husbandry  in  i 
to  improve  the  grass  upon  the  lafii 
notwithstanding  that  he  may  go  to 
pense  in  sowing  hay-seed,  or  by  1; 
labour  and  industry  improve  the  gi 
is  not  entitled  to  compensation  for  tl 
lay — Co.  Lilt.  56,  a.  It  is  goodhn 
to  plough  and  manure  the  land ;  yi 
posing  the  tenant  to  have  plouglM 
manured  the  land,  but  not  to  have  i 
before  his  estate  is  determined,  he  is 
titled  to  the  costs  of  ploughing  and 
ing— Co.  Lilt.  65,  a ;  Hall.  MSS. ; 
Abr.  *  Emblements,'  pi.  7.  AIso,th 
pensation  is  not  the  test,  appears  fro 
that  if  tenant  by  Statute  Merchant  ii 
land,  and  before  severance  a  casua 
happens,  by  which  he  is  satisfied,  yet 
have  the  corn — Vin.  Abr.  'Emblc 
pi.  20  ;  Co.  Liu.  55,  b.  From  tb 
thorities  it  is  clear,  that  the  mere 
the  tenant's  having  entered  into  an  < 
for  which  he  is  not  reimbursed,  at 
termination  of  his  interest,  is  not  of 
sufficient  reason  for  giving  him  comp4 
in  the  shape  of  emblements ;  and  tl 
poses  of  the  finding  of  the  jury  in  tb 
for  that  finding  only  amounts  to  tl 
tn  general,  a  tenant  who  sowed  el 
the  spring,  would  not  be  repaid  bel 
following  Michaelmas,  and  that  the 
was  not  repaid  in  this  particular  in 
but  compensation  is  not  the  test,  an 
husbandry  is  not  the  test ;  that  n 
further  necessary  is,  that  this  reco 
for  his  cost  and  labour  should  arise 
shape  of  a  crop,  within  the  same 
which  the  cost  and  labour  were  bet 
and  this  appears  from  the  terms  ii 
the  rule  respecting  emblements  is  lai 
by  Lord  Coke  {Co.  Lilt.  55.)  Aftei 
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corn  crop,  which  is  the  instance 
UUiom^  he  says,  "  And  so  it  is,  if 
ots,  or  sow  beinp,  or  flax,  or  any 
wal  profit :  if,  after  the  same  be 
he  lessor  oust  the  lessee,  or  if  the 
(til,  yet  he  or  his  executors  shall 

f^ji^M  crap»  But  if  he  plant 
nit  trees,  or  young  oaks,  ashes, 
,  or  sow  tlie  ground  with  acorns, 
ibe  lessor  may  put  him  out,  not- 
ing, because  they  will  yield  no 
tmual  profit."  And  the  same  re- 
made in  Com^s's  Digest,  '  Biens,' 

the  annital  return.  After  men- 
m  and  roots  as  going  to  the  te- 
Bcutor,  he  says,  "  So,  if  he  plant 
1  old  roots,  for  he  annually  ma- 
land,  &c. ;  if  he  sow  hemp,  flax, 
bing  of  an  annual  profit."  And 
jibr.  728,  "If  lessee  at  will  sows 

either  with  grain,  roots,  flax, 
»tlier  annual^  profit,  and  the  lessor 
fore  severance,  yet  he  shall  have 
r  the  word  "  annual,"  which  is  to 
in  all  these  authorities,  must  de- 
ttbing  arising  within  the  compass 
An  annual  revenue  is  a  revenue 
ruea  within  the  year ;  an  annual 
re  is  an  expenditure  comprised 
t  liniu  of  the  year  ;  and  the  ex- 
ppears  to  have  been  used  design- 
confining  and  limiting  the  rule 
:  emblements,  within  those  bounds 
ivenieoce  and  ex{)ediency  pointed 

old  law,  emblements  seem  to  have 
D  to  the  tenant  who  actually  put 
»r  plant  in  the  ground,  from  which 
eed  a  crop  was  to  arise  within  the 
le  two  cases  cited  on  the  other 
'  this  principle  a  little  further ; 
these  cases  do  not  go  the  length 
t  is  now  asked  to  extend  the  doc- 
smblements.  In  the  first  case, 
mikam  v.  Atwood,  a  wife,  tenant 
led  on  tlie  19th  of  August ;  and 
J,  tliat  the  hops  were  like  emble- 
1  should  go  to  the  husband.  It  is 
erved,  that  the  case  states  that 
things  which  grow  by  manurance 
try  of  the  owner,  by  the  making 
id  aetting  poles ;  and  therefore  it 
ion  what  ground  the  decision  pro- 
But  even  thus  explained,  it  has 
been  considered  as  an  innovatiun 


on  the  old-established  rule  respecting  em« 
blements ;  and  Mr.  Cruise^  speaking  of  it  in 
his  Digesif  (vol.  1.  p.  110,)  8rd  ^.  saya, 
*'  This  determination  was,  probably,  on  ac- 
count of  the  great  expense  of  cultivating 
the  ancient  roots."  In  the  other  case,  that 
of  Kingsbury  v.  CoUint^  where  it  was  held, 
that  tenant  from  year  to  year  was  entitled 
to  a  crop  of  teazles,  the  question  was  not 
argued  at  the  bar,  and  was  suggested  only 
by  the  Court  towards  the  end  of  the  argu- 
ment of  the  counsel.  It  did  not  appear  by 
the  pleadings,  how  long  the  teazles  were 
planted  before  they  were  cut,  nor  was  there 
any  averment  as  to  the  mode  of  cultivating 
them,  or  as  to  the  time  when  they  arrived 
at  maturity.  It  appears,  moreover,  that 
the  question  was  not  properly  raised  by  the 
replication,  for  there  was  no  averment  that 
the  tenancy  determined  otherwise  than  by 
the  act  of  the  lessee.  Still,  giving  the  full 
force  and  weight  to  this  authority,  and  ad- 
mitting it  to  be  a  judicial  decision  on  the 
point,  it  does  not  establish  the  position  for 
which  the  plaintiff  here  contends  :  for,  al« 
though  teaales  do  not  arrive  at  maturity 
until  more  than  a  year  from  the  time  when 
they  are  planted,  yet  they  are  a  crop  which 
require  to  be  thinned  and  hoed  in  the  be- 
ginning of  the  second  year  ;  and  upon  this 
ground  the  decision  msy  be  supported. 
It  appears,  therefore,  that  in  both  the  cases 
cited  on  the  other  side,  there  was  a  yearly 
outlay,  an  expense  incurred  for  the  pur- 
pose of  producing  the  year's  crop,  and 
without  which  an  adequate  crop  could  not 
be  produced.  The  only  other  authorities  to 
be  found  on  this  subject  are,  a  passage  in 
Burn* 8  Ecclesiattical  Latp,  vol.  2,  G47,  and 
a  MS.  note  of  Mr.  Serjeant  Hill,  in  a  copy 
of  Vintr'g  Abridgment^  which  is  in  Lincoln's 
Inn  library.  />r.  Bum  gives  it  as  his  opi- 
nion, that  the  lessee  would  be  entitled  to 
emblements  of  clover,  saintfoin,  and  the 
like;  but  he  adds,  that  no  case  occurs 
wherein  these  matters  have  come  in  ques- 
tion. The  MS.  of  Serjeant  Hill,  is  refer- 
red to  in  Amo$  and  Ferrard  on  Fixtures^ 
1 75,  and  in  a  note  to  the  passage  in  9 
Viner's  Abr.  868,  which  states  that  the 
grass  increased  by  the  lessee's  sowing  hay 
seed,  will  not  belong  to  the  lessee.  He 
refers  to  the  passage  in  Bum's  Ecclesiat' 
tical  Law^  and  then  goes  on  thus  :  "  If 
arable  land  is  sown  with  a  crop  of  corn 
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and  clover,  &c.,  in  March,  and  the  estate 
of  the  tenant  determines,  not  by  his  own 
act,  after  harvest  and  before  the  next 
year's  crop  of  clover  is  ripe,  (which  is 
usually  in  May  or  June,)  it  seems  that  this 
crop  of  clover  will  belong  to  him  in  re- 
mainder or  reversion ;  for  this  crop  was 
not  a  present  annual  profit,  according  to 
the  expression  in  Co,  LiiL  556  ;  but  if  the 
land  had  been  sown  only  with  clover,  &:c., 
and  the  estate  had  determined  as  afore- 
said, before  the  clover  was  ripe — qucere, 
whether  the  first  and  second  crops  of  clover 
in  the  same  year,  (for  there  are  two  crops 
of  clover  in  a  year,)  or  whether  the  first 
crop  only,  or  neither  of  them,  shall  belong 
to  the  tenant,  or  his  executors  or  adminis- 
trators." The  opinion  here  given  is  at 
least  entitled  to  some  weight,  as  the  deli- 
berate opinion  of  a  very  eminent  lawyer. 
It  is  in  accordance  with  the  language  of 
the  older  authorities ;  and  it  is  confirmed 
by  the  consideration,  that  a  decision  the 
other  way  would  give  rise  to  numerous 
doubts,  disputes,  and  inconveniences.  For 
in  the  first  place,  there  would  be  a  ques^ 
tion  which  of  the  parties,  the  lessor  or 
lessee,  would  be  entitled  to  the  feeding  of 
the  clover  in  the  autumn.  It  is  also  found 
by  the  case,  that  there  is  frequently  a  se- 
cond crop  the  next  year.  Who  is  to  have 
this  crop  ?  If  the  first  crop  is  given  to  the 
lessee,  as  the  produce  of  the  seed  which 
he  put  into  the  ground,  upon  the  same 
principle  the  second  crop  would  also  be 
his  property.  The  inconveniences  which 
would  result  from  this  decision  would  be 
still  greater  in  other  analogous  cases. 
Some  grasses,  especially  the  Dutch,  do 
not  arrive  at  perfection  until  the  third 
year.  Is  the  reversioner  to  be  kept  out 
of  possession  for  so  long  a  period  of  time? 
In  the  case  of  hops,  which  do  not  produce 
any  crop  for  several  years  after  they  are 
first  planted,  it  is  difficult  to  say,  that,  upon 
the  same  ground  on  which  the  plaintiff  is 
here  entitled  to  emblements  of  clover,  the 
party  who  first  planted  the  young  hops 
would  not  have  a  right  to,  at  least,  the 
first  crop  which  they  produced ;  and  this 
would  also  have  the  efiect  of  keeping  the 
reversioner  out  of  possession  for  an  un- 
reasonable period  of  time.  Now,  although 
these  doubts,  and  difficulties,  and  incon- 
veniences, might  not  be  sufficient  to  pre- 


vent the  Court  deciding  upon  kno 
established  principles  of  law,  yet  1 
of  great  weight,  when  the  question 
ther  an  entirely  new  principle  she 
the  firsl  time,  be  introduced. 

Follettf  in  reply. — The  note  of  R 
jeant  Hill  is  not  to  be  taken  aa  I: 
berate  opinion  upon  any  case  laid 
him  ;  and  it  is  altogether  expressed 
fully.  The  proposition  for  wh 
plaintiff  contends  is,  that  the  tenar 
titled  to  the  growing  crop,  provide 
the  result  of  industry  and  expense 
not  necessary  to  contend  for  the  i 
feed  during  the  autumn  ;  that  is  a 
the  real  estate.  The  crop  which 
duced,  is  virtually,  and  in  point 
severed.  It  is  personal  estate — L 
Roberts  (3). 

The  Court  took  time  to  considc 
on  this  day,  the  judgment  was  de 
as  follows,  by — 

Denman,  C.J. — [After  stating  tli 
his  Lordship  proceeded] — We  thi 
clover  in  question  does  not  fall  wil 
description  of  emblements.  In  the 
of  the  learned  argument  of  this  case, 
on  the  part  of  the  plaintiff,  contendi 
the  tenant  was  entitled  to  any  cr 
producing  of  which  required  labc 
expense.  For  the  defendant,  it  wi 
tended,  that  the  right  of  llie  teni 
limited  to  cases,  where  the  return 
labour  and  expense  would  be  pr 
within  a  year.  The  latter,  we  thii 
pears  to  be  the  most  correct;  1 
needed  not,  on  the  present  occaj 
decide  that  as  a  general  propositic 
this  particular  case,  both  barley  and 
were  growing  at  the  time  of  the  di 
of  the  life.  It  is  found  by  the  ju 
the  plaintiff  did  not  receive  benei 
taking  the  clover  with  the  barley 
sufficient  to  compensate  him  for  tl 
of  the  clover  seed,  and  the  extra  e 
of  sowing  and  rolling.  It  is  not  fo 
them;  that  the  plaintiff  has  not  been 
by  means  of  both  crops  together; 
has  had  the  barley,  but  that  he  1 
been  repaid  by  means  of  the  clc 
took  with  the  barley  straw.     As  a 


(3)  5  B.  &  C.  829;  •.  c.8D.  ft  R.6U 
Jouro.  K.B.SJ5. 
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iiire?er«  it  does  appear  to  usf 
ndant's  propoaition  is  correct* 
il  authority  od  the  tubject  ia 

in  the  68kh  section  of  LitiU' 
'd  Coke'M  Commentary  upon  it. 
the  tenant  is  described  as  en- 
circumstances  like  the  present, 
hat  which  will  yield  *'  present 
u"  The  case  of  hops,  at  first 
ra  to  be  an  exception  to  this ; 
inination,  it  will  be  seen  that, 
,  it  falla  within  the  general 
luires  annual  labour  and  ex- 
it is  explained  in  Cruise,  with 

the  determination  as  to  hops, 
''probably  on  account  of  the 
se  of  cultivating  the  ancient 
ne  reliance  was  also  placed  by 
Dt  upon  the  case  in  the  Com- 
ks  to  teailes ;  but,  in  that  case, 
point  was  not  argued ;  and  the 
not  made  acquainted  with  the 
irred.  On  the  other  hand,  the 
Seij.  Hill  is  expressly  in  point 
It  case.  The  weight  of  autho* 
le  point  appears  to  us  to  be 
i  the  defendant;  and  incon- 
ere  pointed  out  during  the  ar- 
ich  would  necessarily  arise,  in 
ler  rule  were  adopted  than  that 
lare  relied  upon  as  limiting  the 
ight.  For  these  reasons,  we 
Ml  that  the  defendant  is  entitled 
• 

Poslea  to  the  defendant. 


'     SWEXTAPPLX  V,  JX88E. 

Arson. 

m  stated^  that  a  house  in  the 
xitpation  at  Charlton  had  been 
ihmi  the  defendant^  intending  to 
t  believed  that  the  plaintiff  had 
/setting  il  on  fir e^  spoke ^  S^c. — 
rf,  held  to  be  insufficient ;  tJie 
en  fire  by  a  man^  of  his  own 
Hi  any  apparent  intention  to 
r,  bemg  no  punishable  offence. 

the  case  for  words. 
eount  of  the  declaration,  after 
dncciBtnt  as  to  the  plaintiff's 


good  character,  stated  that,  before  the 
speaking  of  the  words  after  mentioned,  cer« 
tain  premises  in  the  occupation  of  the  plain- 
tiff, at  Charlton,  had  been  destroyed  by 
fire ;  and  thst  the  defendant,  wishing  to 
cause  it  to  be  believed  that  the  plaintiff  had 
been  guilty  of  willfully  setting  his  house  and 
premises  on  fire,  in  a  discourse  with  W  •  E.  and 
others,  of  and  concerning  the  premises  which 
had  been  so  destroyed  by  fire,  said,  "  Have 
you  heard  the  report  about  the  fire  at  Chsrl- 
ton?"  (meaning  the  same  fire ;)  siid  the  de- 
fendant, upon  being  asked  about  the  report, 
he  answered,  "  Why,  that  young  Sweet- 
apple  has  set  his  own  premises  on  fire;" 
thereby  meaning  that  the  plaintiff  had  been 
guilty  of  wilfully  setting  fire  to  the  said 
premises,  so  in  the  possession  and  occupa- 
tion of  the  plaintiff. 

There  were  other  counts,  varying  the 
statement;  but  in  all  of  them  it  wascharged, 
that  the  defendant  meant  to  cause  it  to  be 
believed,  that  the  plaintiff  had  set  hia  own 
premises  on  fire. 

After  verdict  for  the  plaintiff,  a  rule  to 
arrest  the  judgment  was  obtained  by  Dam' 
pier ;  against  which — 

Aferenether^  Serj.  snd  Follett,  now  shew- 
ed cause. — It  may  be  admitted,  that,  in 
general,  a  man's  burning  his  own  house  ia 
not  of  itself  an  offence.  (See  the  authorities 
collected  in  2  Russell  on  Crimes^  p. 
486.)  And  certainly  it  does  not  appear 
that  any  malicious  intent  ia  oliarged  by 
the  declaration,  to  be  imputed  to  the  plaintiff 
by  the  words.  But,  it  has  been  laid  down« 
that  for  a  {nan  to  burn  his  own  house  in  a 
town,  or  so  near  to  other  houses  as  to 
create  danger,  would  be  a  misdemeanor  at 
common  law.  Here,  it  is  stated,  tluit  the 
house  was  at  Charlton,  and  that  the  de- 
fendant wished  to  cause  it  to  be  believed 
that  the  plaintiff  was  guilty  of  setting  his 
house  on  fire  :  and»  af\er  verdict,  the  Court 
will  hold  this  to  be  sufficient. 

In  support  of  their  argument,  they  cited 
Peake  v.  Oldham {\\  and  Avery  v.  Hoole 
(2). 

Coleridge^  Serj.^  {Smirke  was  with  him,) 
was  stopped. 

Dbkmam,  C.  J. — Af^er  verdict,  we  may 
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1)  Coirp.  f75. 
t)  lb.  8t5. 
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everytliing  to  support  the  allega- 
iut,  here,  everything  being  so  pre- 
there  is  yet  no  punishable  offence 
i  to  the  plaintiff. 
.xiDALX,  J.  concurred. 
iKB,  J. — If  it  had  been  intended  to 
that  the  house  was  in  a  town,  or  near 
ler  houses,  so  as  to  make  the  setting  it 
;e  a  misdemeanor,  the  fact  should  have 
i  distinctly  stated. 
ATTBSOK,  J.  concurred. 

Judgment  arrested. 


1838.      >      DOE  d,  SMITH  AND  OTHERS 

May  25,  y        r.  ank  oallowat. 
Deed —  Construction — Parcels. 


Where  a  deed  demising^  certain  property 
gives  a  clear  specific  description  of  the  par- 
eels  by  abutments,  and  m  the  outset  describes 
the  property  as  being  m  the  occupation  of  A, 
whereas  only  a  part  was  in  his  occupatioUf 
the  specific  description  by  abutments  shall 
prevail,  and  the  parcels  snail  not  be  limited 
by  the  additional  inaccurate  description  of 
the  occupation. 

Ejectment.     Plea — Not  guilty. 

On  the  trial,  before  Ourney,  B.,  at  the 
Slimmer  Assizes  for  the  county  of  Oxford, 
1832,  it  appeared,  that  in  Trinity  term, 
1807,  Messrs.  Marsh,  Stracey,  &  Stewart 
obtained  a  judgment  against  the  Duke  of 
Marlborough  in  the  Court  of  King's  Bench 
for  a  debt  of  6,000/.  and  costs.  They  issued 
a  writ  o^  elegit  upon  that  judgment,  and  an 
inquisition  was  taken  on  the  4th  of  February 
1820,  under  which  a  moiety  of  the  lands, 
&c.  in  Blenheim  Park,  including  the  pre- 
mises for  the  recovery  of  which  the  present 
action  of  ejectment  was  brought,  were  al- 
lotted to  Marsh  &  Co.,  who  subsequently 
let  them  to  Richard  Smallbones.  He  con- 
tinued in  the  occupation  of  these  lands  until 
June  1824,  when  the  above-mentioned  elegit 
creditors  demised  them  to  Robert  Smith,  (the 
lessor  of  the  plaintiff,  in  the  first  demise  in 
thedeclaration,)William  Cleeveand  Jonathan 
Southam,  the  Duke  of  Marlborough,  the 
tenant  for  life,  or  in  tail,  of  the  lands  so  ex- 
tended, became  also  a  party  to  this  lease, 
that  in  case  the  debt  to  Messrs.  Marsh  & 
Co.  should  be  sooner  paid  off,  Smith  &  Co. 


might  still  remain  tenant 
the  demised  term,  payin 
The  parcels  in  the  lea 
*'  All  that  part  of  the  ps 
by  the  name  of  Blenli 
Park,  situate  and  bein 
Oxford,  and  then  in  the 
Richard  Smallbones,  in 
the  said  park  from  th 
Woodstock  Lodge,  lead 
of  Woodstock,  in  the  sa 
said  Park,  to  a  certain 
Green  Lodge  Gate,  ly 
west  side  of  the  said  lir 
Combe  parish  on  the  w< 
parish  on  the  north, 
woods  or  coppices  and 
ticularly  mentioned,  tog 
houses,  and  other  hoi 
houses,  structures,  build 
gardens,  orchards,  bad 
curtilages,  closes,  inclo 
and  passages  belonging 
the  said  premises,  and 
the  occupation  of  the  i 
bones. 

In  December  1828,  ( 
assigned  their  interests 
bert  Smith  alone,  Smal 
ing  his  tenant.     It  w 
Galloway,  the  defendar 
situated  in  Blenheim  J 
moiety,  and  described 
cupation  of  Smallbon' 
late  Dukeof  Marlbo 
until  Smith  came  to 
the  dissolution  of  hi; 
and  Souiham.     Tl 
the  defendant   Gs 
join  Smith's  dwel 
granary  actually  o 
premises.   It  was 
plied  the   Marlb 
Blenheim  House 
was  called  to  t 
occupied  the  ] 
lived ;  but,  on 
that  he  consid 
whole  portion 
in  defendant' 
turnout  ihei 
had  actually 
of  the  Dui 
joining  the  * 
wards  the 
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Snth,  the  letaor  of  ihe  pkintiflT.    On  the 

jMrtof  cbe  defendant  it  wat  contended,  that 

dw  worda  deacriptive  of  the  parcela  in  the 

Jctie  were  not  auflSciently  comprehenaive  to 

ioeliide  her  premiseti  which   were  never 

artoaUy  in  Smallbonea'a  occupation.     An 

aitt mpt  waa  alto  made  to  prove  an  agree* 

mot  between  the  Dake  of  Marlborough 

and  the  other  partiea  to  the  lease,  to  the 

eifcet,  that  the  Dake  and  his  servants  should 

occspy  the  lodgea  and  cottages  in  the  park ; 

mad  the  defendant,  it  was  argued,  was  iiis 

Onoe's  poulterer. 

GuairxT,  B.,  directed  the  jury  to  find  for 
^  pUintiff,  but  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit. 

Jervis  moved  accordingly. — The  Court 
took  time  to  consider,  but  subsequently 
gnnted  a  rule  nut;  and  now — 

TalfimrdjSerj.t  and  Walethy  shewed  cause, 
aid  contended,  that  there  was  nothing  on 
<he  face  of  this  lease  to  shew  an  intention 
ID  pass  only  the  lands  in  Smullbones's  oc- 
CDpation;  the  description  being  complete 
iritbout  the  words  '*  in  the  occupation  of," 
which  ought  to  be  taken  as  explanatory  pro 
teito,  and  not  restrictive.  If  a  man  demise 
Kventy-eight  acres,  and  all  tithes  predial 
tod  personal  belonging  to  a  certain  prior, 
"an  which  were  in  lease  to  M,"  the  tithes 
ptH,  though  not  in  lease,  for  there  was  a 
aifident  certainty  before  ;  anil,  therefore, 
the  words  "  all  which,"  &c.  shall  be  taken 
M an  explanation, and  notes  a  restriction — 
Gra.  Car.  bM ;  Sir  W.  Jones,  435.  U  the 
thing  described  be  sufficiently  ascertained, 
it  wOl  pass,  altliough  all  the  particulars  are 
tot  correct,  as,  if  a  man  conveys  his  house 
is  D,  which  was  R.  Colton's,  whereas  in  fact, 
it  vas  Thomas  Colton's— /fo&dr/,  171.     If 

■  Meadow  be  described  in  the  parish  of  D, 
ii  the  county  of  B,  it  will  pass,  although  the 
Ptriih  is  in  the  county  of  W — Dyer,  292,  B. 
If  (here  be  a  grant  of  all  tithes  whicli  belong 
to  Ihe  rectory  of  B,  "  all  which  were  in  the 
tare  of  D,"  tithes  belonging  to  the  rectory 
>iD  patt,  though  never  in  the  tenure  of  D, 
far  there  waa  a  plain  and  certain  description 
•f  them  before — Show.  457.  If  a  man  con- 
*tys  all  hia  tenements  "  in  the  parish  of  B, 

■  the  tenore  of  A,"  if  they  are  not  in  the 
fnh  of  B,  although  they  are  in  the  tenure 
of  A,  they  will  noi  pass— 3  Coke,  10. 

TheCourta  have  always  thewn  little  atten- 
tioQ  to  the  mere  mention  of  tenancy,  or  mere 


description  of  occupancy,  when  it  appears 
inconsistent  with  the  other  language,  from 
which  the  intention  of  the  parties  may  be 
inferred.  Deeds  are  now  seldom  held  to 
be  void  on  the  ground  of  uncertainty,  if  the 
intention  upon  the  face  of  the  whole  instru- 
ment, is  apparent. 

JervU  and  Cooper,  contr^  relied  princi- 
pally on  the  words  *'  in  the  occupation  of 
Smallbones,"  as  clearly  limiting  and  specifi- 
cally describing  all  that  wat  meant  to  be 
passed. 

Per  Curiam, — The  rule  of  construction 
it  clear,  where  there  is  a  sufficient  descrip- 
tion, in  the  first  instance,  of  the  parcels  de- 
mised or  conveyed,  a  subsequent  inconsistent 
description  may  be  rejected.  It  it  otherwise 
where  tnere  is,  at  first,  a  mere  general  state- 
ment, not  specific,  to  point  out  the  parcels ; 
and  afterwards  there  is  a  clear  specific  de- 
scription. Applying  the  rule  to  the  present 
case,  the  expression  '*in  the  occupation  of 
Smallbones"  was  only  an  additional,  but 
inaccurate  description. 

Rule  discharged. 


1835 
May  29 


!9.  I 


CAEB,  ADMINISTRATRIX,  &C.  P. 
ROBERTS. 


Covenan  t — Administrator — Indemnity. 

1 .  A  deed  recited  that  the  grantor  owed 
certain  debts,  which  it  was  agreed  that  the 
grantee  should  pay,  in  consideration  of  the 
assignment  by  that  deed  of  certain  property. 
The  deed  subsequently  contained  a  covenant 
by  the  grantee,  to  indemnify  and  saoe  harm* 
less  the  grantor  against  those  debts : — Held, 
that  this  was  a  covenant  to  pay  the  debts 
themselveff  as  well  as  to  save  harmless  the 
grantor  against  the  payment, 

2.  The  administratrix  of  the  above  grantor 
was  sued  by  one  of  the  creditors,  who  obtain' 
ed  judgment  against  her,  of  assets  quando 
acciderint. 

This  cate  had  already  been  before  the 
Courta :  tee  the  Nisi  Priut  Report,  1  Moo, 
^  Rob,  4i5 ;  the  judgment  on  the  rule  for  a 
new  trial,  2  Bam,  ^  AdoL  904 ;  10  Lam 
Journ,  K.B.  3S, 

The  plaint  iff  tued  at  administratrix  of 
one  John  Walker.     It  appeared  by  the 
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plead  ing8«  the  action  being  in  covenant, 
that  the  deceased  granted  an  annuity  of 
100/.  a  year  to  one  Ann  Smith,  secured  by 
his  bond.  He  afterwards,  by  an  arrange- 
ment with  tlie  present  defendant,  assigned 
over  to  him  certain  property  for  the 
purpose,  among  other  things,  of  paying 
ofT  charges  thereon,  and  also  of  keeping 
down  the  payments  (as  from  time  to  time 
they  became  due,)  of  the  annuity  to  Ann 
Smith.  It  was  recited  in  the  deed  of  as- 
signment, which  was  the  deed  in  this  action 
sued  upon,  that  Walker  "  had  proposed  to 
the  defendant  to  convey  and  assign  to  him 
the  said  freehold,  &c. ;  and  that  the  de- 
fendant, in  consideration  thereof,  should  pay 
and  discharge  the  several  mortgage  and 
sums  mentioned  in  the  second  schedule, 
(the  annuity  in  question  being  one,)  and 
should  pay  an  annual  sum  of  200/.  to 
Walker;  and  that  the  defendant  had  agreed 
to  this  proposal.  The  deed  then  conveyed 
the  property  to  the  defendant ;  and  the 
latter  covenanted  with  Walker,  that  he 
would  at  all  times  save,  protect,  defend, 
keep  harmless  and  indemnified.  Walker,  his 
heirs,  &c.,  from  those  payments. 

The  declaration  then  went  on  to  shew  a 
breach,  in  non-payment  by  the  defendant 
of  the  annuity,  whereupon  the  annuitant 
sued  the  plaintiff  as  administratrix  of  Wal- 
ker, and  recovered  judgment  against  her  on 
the  bond  for  1,200/.;  and  it  assigned  as 
special  damage,  that  the  plaintiff  had  ac- 
tually paid  20L  to  the  annuitant ;  and  had 
expended  50/.  in  defending  that  action. 

The  defendant  pleaded,  Ist.  That  he  had 
paid  the  annuitant  and  indemnified  the  es- 
tate of  the  plaintiff's  intestate. 

2nd.  That  if  the  plaintiff  had  been  dam- 
nified, it  was  by  her  own  wrong. 

Srd.  That  she  was  not  adminis.tratrix. 

Upon  issues  arising  out  of  these  pleas, 
the  cause  came  on  for  trial,  first,  before 
Lord  Tenterden,  C.  J.,  when  the  plaintiff 
was  nonsuited ;  the  stamp  upon  the  letters 
of  administration  not  being  sufficient  to 
cover  the  sum  for  which  she  was  proceed- 
ing. This  nonsuit  was  set  aside,  upon  pay- 
ment of  costs,  to  give  the  plaintiff  an 
opportunity  of  causing  a  proper  stamp  to 
be  affixed.  This  was  done ;  and  the  cause 
came  on  for  trial  a  second  time,  before 
Denman,  C.  J.,  at  the  sittings  for  Middle- 
sex, after  Michaelmas  term,  1 832.     It  then 


appeared  that,  although  as  was  aven 
the  declaration, the  annuitant  had  reco 
a  judgment  against  the  plaintiff,  as  adi 
tratrix,  for  a  large  sum,  she  had  nev< 
less  protected  herself  by  a  plea  of 
admitMtravit,tind  the  annuitant  had  re< 
ed  judgment  merely  of  assets  quandc 
derint.  The  actual  sum  expended  I 
plaintiff  was  but  34/. ;  a  verdict  was  i 
upon  taken  for  the  plaintiff,  with  dai 
534/.,  leave  being  reserved  to  the  i 
dant  to  move  to  reduce  the  verdict  t 
A  rule  for  that  purpose  having  bee 
tained  in  a  former  term — 

Mr,  Solicitor  General  (Campbell^ 
White,  shewed  cause. — They  insisted 
the  covenant  was  not  a  mere  coven 
indemnify,  but  was  a  covenant  to  pi 
annuity,  as  appeared  by  the  recital  ( 
deed.  They  cited  Sampson  v.  Ea 
(1),  to  shew  that  a  recital  in  a  deed 
be  resorted  to  for  the  purpose  of  ex  pi 
the  meaning  of  parties  to  a  covenan 
effect  of  referring  to  which  recital 
enlarge  the  obligation  incurred  by  the 
nant  itself. 

Coltman  contra.  —  The  action  b 
plaintiff,  in  her  representative  charac 
maintainable  solely  in  respect  of  the  di 
which  the  estate  of  the  deceased  hai 
tained.  She  cannot  be  allowed  to  re 
as  damages,  a  sum  she  has  never  pati 
never  may  pay  to  the  creditor  wh 
sued  her.  Neither  can  the  defenda 
protected  from  a  double  suit.  Alt! 
the  annuitant  cannot  sue  him,  the  ann 
could  Kue  the  heir  of  the  deceased,  wl 
equally  bound  by  his  bond ;  and  tb 
also,  if  the  argument  on  the  other  a 
correct,  may  sue  the  defendant  upoi 
same  deed,  and  recover  the  same  dai 
against  the  defendant  over  again, 
covenant  does  not  warrant  this.  It 
indemnify  and  save  harmless ;  and  i 
terms  to  pay ;  and  the  damages  iher 
ought  to  be  measured  by  the  actual  i 
sustained. 

LiTTLBOALE,  J. — I  think  the  plain 
entitled  to  recover  the  full  amount, 
recital  of  the  deed  shews  the  intenti 
the  parties  was,  that  the  defendant  i 


(1)  9  B.  &  C.  505;  s.  c.  4  M.  &  R.  4ft 
Jouro.  K.B.  191. 
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iMurituit»  at  wdl  at  indemnify  the 
if  the  deceMed.  He  han  done  nei- 
lod  the  estate  is  chargeable  with  the 
Mint. 

'Jit  J, — I  also  think  this  was  a  cove- 
psjt  as  well  as  to  indemnify.  The 
It  to  pay  may  be  implied  from  the 
.  And,  with  regard  to  the  aniount, 
t  to  be  clear  that  the  deceased,  had 
gbt  the  action,  could  have  recovered 
smn,  altlKHigh  he  had  not  actually 
I  see  DO  reason  why  his  represen- 
boold  not  recover  it. 
isoH,  J. — I  concur  with  my  learned 
s  apon  both  points.  The  sugges- 
to  the  poatibility  of  these  damages 
ing  their  way  to  the  annuitant,  but 
lisapplied,  is  no  reason  against  the 
'  recovering.  The  danger  of  this, 
iMiwever  is  remote,  has  been  caused 
Icbndant's  own  breach  of  his  cove- 

Rule  discharged. 


>.} 


OUORTON  V.  TROTTER. 


rcml  Crediiar — Composition. 

■a  creditors  agreed^  in  writings  to 
composition  of  six  shillings  in  the 
«  their  dtbti^  to  be  secured  bif  the 
€M  of  the  debtor  and  a  third  person^ 
I  to  be  gioen  within  fourteen  days^ 
(tiors  assenting  thereto  within  that 

thsU  the  delivery  of  the  notes  to  the 
^  Wfithm  the  fourteen  days^  was  a 
I  to  be  performed  by  the  debtor;  fail' 
A,  tke  eretUtors  were  remitted  to  their 
rights. 

It^^TheU  the  assent  of  the  creditors 
I  mot  signed  the  agreement,  would 
i  been  necessary  to  render  it  binding 
who  had. 


an  action  of  assumpsit  for  goods 
I  delivered. 

iafendant  pleaded  non  assumpsit ; 
t  notice  of  set-off. 
eaase  was  tried,  at  the   Middlesex 
after  Bfichaelmas  term,  1832,  when 


the  following  appeared  to  be  the  principal 
facts : — 

There  were  cross  demands  between  the 
plaintiff  and  defendant :  that  of  the  former 
amounting  to  52/.  11j.,  that  of  the  latter  to 
ftbL  10s.  lid.  Tlie  defendant  called  a 
meeting  of  his  creditors  for  the  7th  of  April 
1831,  which  was  attended  by  the  plaintiff 
and  several  other  creditors.  The  following 
resolution  was  tlien  adopted,  and  signed  by 
the  creditors  present  :— 

'*  At  a  meeting  of  the  creditors  of  Ed- 
wsrd  Trotter,  held  this  7th  dsy  of  April 
1831, 

"  Resolved,  that  the  offer  of  six  shillings 
in  the  pound,  as  a  composition,  be  accepted 
by  the  undersigned,  and  that  therefore  the 
necessity  for  an  assignment  to  trustees  be 
superseded ;  such  composition  to  be  made 
in  two  payments  by  the  joint  and  aeveral 
promissory  notes  of  W.  W.  Cox  and  E. 
Trotter.  A  release  to  be  executed  to  E« 
Trotter,  with  the  usual  proviso,  that  if  the 
instslments  be  not  punctually  paid,  tlie  re- 
lease shall  be  void.  The  notes  to  be  given 
within  fourteen  days,  the  creditors  assenting 
thereto  within  that  time." 

It  did  not  appear  that  any  furtlier  step 
was  taken  until  the  3 1st  of  May.  An  ap- 
plication was  made  to  the  plaintiff  on  that 
day,  to  execute  a  release  to  the  defendant, 
which  he  refused.  The  defendant's  attor- 
ney on  the  25ih  of  July,  wrote  to  the  plain- 
tiff the  fullowing  letter : — 

**  Sir,  liaving  called  on  you  for  the  purpose 
of  paying  you  4/.  Os.  lid.,  the  amount  of 
the  promissory  note  given  by  Mr.  Trotter, 
and  which  is  due  this  day,  and  not  finding 
you  at  home,  I  beg  leave  to  say,  that  the 
amount  is  now  lying  at  my  office  for  you, 
together  with  the  otiier  promissory  note, 
due  three  months  hence,  and  which  will  be 
handed  to  you  on  your  signing  the  deed,  as 
agreed  upon  by  you  and  the  other  creditors 
of  Mr.  Trotter." 

It  appeared  the  notes  were  dated  on  the 
21  St  day  of  April,  but  were  not  delivered 
out  until  the  middle  of  May. 

Upon  these  facts  it  was  objected,  for  the 
defendant,  that  as  the  plaintiff  had  agreed 
to  take  a  composition  for  his  debt,  he  could 
not  bring  an  action  for  the  original  demand. 
A  verdict  was  thereupon  taken  for  the  de- 
fendant ;  leave  being  reserved  to  the  plain- 
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tiff  to  move  to  enter  a  verdict,  either  for  the 
full  amount  of  his  demand,  or  the  amount 
of  the  composition.  A  rule  nisi  for  that 
purpose  having  been  accordingly  obtained 
by  Erie- 
Sir  James  Scarlett  now  shewed  cause. — 
To  entitle  the  plaintiff  to  get  out  of  his  en« 
gagement,  he  should  have  proved  that  he 
expressed  his  assent  within  the  fourteen 
davs  prescribed  by  the  resolution.  But, 
independent  of  this,  as  a  specific  time  for 
giving  the  notes  was  not  the  essence  of 
the  engagement,  the  defendant  had  a  rea- 
sonable time,  within  which  to  give  them. 
If  the  plaintiff  intended  to  limit  the  time, 
he  should  have  demanded  them  ;  they  were 
ready  for  him  at  the  appointed  time. 
.  ErUt  contr^. — The  delivery  of  the  notes 
within  fourteen  days,  was  a  condition  to 
be  performed  by  the  debtor,  in  whose  ease 
the  contract  was  made.  Wlien  they  were 
signed,  did  not  appear  ;  but,  at  all  events, 
it  was  the  duty  of  the  defendant  to  tender 
them  to  the  plaintiff;  this  was  clearly  laid 
down  by  the  Court,  in  Cranley  v.  Hillary 
(1).  The  composition  was  no  extinguish- 
ment of  the  original  debt,  unless  it  was 
fully  performed — Thomas  v.  Courtnay  (2). 
Failing  the  performance  of  the  condition 
by  the  defendant,  each  party  is  remitted 
back  to  his  original  rights.  In  no  case  can 
the  defendant  be  entitled  to  the  verdict, 
at  the  plaintiff  is  at  least  entitled  to  the 
amount  of  the  composition — Heathcote  v. 
Crookshanks  (d). 

Denhak,  C.  J. — It  did  not  appear  that 
the  plaintiff  ultimately  refused  the  compo- 
sition, on  the  ground  that  the  notes  had 
not  been  given  him  within  the  prescribed 
time.  Still,  as  they  were  not,  I  think,  on 
the  fifteenth  day,  each  creditor  was  free 
from  his  engagement. 

LiTTLEDALB,  J. — I  also  think  that  the 
fourteen  days  was  of  the  essence  of  the 
contract,  by  which  the  defendant  was  to  be 
relieved  from  his  debts. 

Parks,  J. — I  am  also  clearly  of  opinion 
that,  the  notes  not  having  been  delivered 
within  the  prescribed  time,  the  creditors 
were  not  bound.   Indeed,  I  think  the  assent 

(1)  eMaa.&Selw.  ISO. 
(t)  1  Btm.  U  Aid.  1. 
(9)  t  Teim  Rep.  «4w 


of  all  the  other  creditors  was  necesi 
well  as  the  delivery  of  the  notes,  ii 
to  bind  those  who  signed. 
Patteson,  J.  concurred. 

Rule  absolute  J  to  enter  tset 
the  plaintiff  for  the  full 


1833.     ) 
Fune  1.    3 


THE   KIKO   r.  THE  MATi 
ALDERMEN  OF  LOMIK 


Mandamus — Reptignant  Return. 

The  right  of  election  of  an  alda 
London,  being  in  the  citizens  of  tk 
mote,  with  a  power  in  the  Court  of 
men  to  judge  of  the  fitness  of  the 
elected,  it  is  no  incongruity  in  a  re 
a  mandamus  by  the  latter,  that  it  sU 
the  right  of  election  is  in  a  majority 
citizens ;  that  the  applicant  was  ele 
a  majority,  but  still  (as  the  Court  of 
men  thought  him  unfit,)  that  he  W€U  » 
elected. 

This  was  a  continuation  of  the  i 
between  Mr.  Scales  and  the  Court 
dermen  of  London,  of  which  a  full 
appears  in  the  case  of  The  King 
Mayor  and  Aldermen  of  London  (1). 
a  new  election,  Mr.  Scales  was  ag 
turned  by  a  majority  of  the  electors 
ward.  The  Court  of  Aldermen  ag 
fused  to  swear  him  in,  and  swore 
Hughes,  a  candidate  who  had  the  i 
number  of  votes.  Against  Mr.  F 
Mr.  Scales  obtained  a  quo  warran 
Mr.  H.  declining  to  contest  the  qi 
judgment  of  ouster  passed  again 
Against  the  Court  of  Aldermen,  Mr. 
in  Hilary  term  last,  obtained  a  ru 
mandamus  to  swear  him  in.  Cai 
shewn,  on  the  ground  that  as  the 
had  already  decided  upon  the  leg 
the  claim  set  up  by  the  Court  of  Ak 
it  would  be  useless  to  issue  a  fresl 
damns,  to  which  the  same  retun 
the  last  would  certainly  be  made 
the  Court,  being  of  opinion  that  Mr 
had  been  precluded,  upon  the  fori 
casion,  from  controverting  the  fact 
in  that  return,  and  might  now  diooi 

(1 )  3  B.  &  Ad.  t5b ;  s.  c  10  Lsw  Jouni. 
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lid  opportooity  by  a  second  man- 
dered  the  writ  to  go.  'I'he  same 
•  made;  and  now — 
W9  SearUtt  moved,  that  the  re- 
juaahed,  for  an  apparent  incon- 
he  retam,  in  stating  in  one  part, 
lajority  had  a  right  to  elect ;  and 
r,  that  Scales  was  elected  by  a 
and  yet,  at  the  end  of  the  re- 
he  was  not  duly  elected  ;  but — 

riam. — ^There  is  no  inconsistency. 
de  upon  the  fitness  of  the  person 
Yon  may  take  issue  upon  the 
ed. 

Rule  refuted. 


THE    MAYOR,   BAILIFFS   AHD  BUR- 
eiSSBS  OF  LEICESTER  9.  BUROESS. 

Licence  to  sell — Local  Cutiom. 

ce  obtained  under  the  Beer  Act,  1 
.  64.  docM  not  entitle  the  party  li- 
trade  in  a  borough  town,  wherein, 
usiom^  it  is  provtded  that  none  but 
UM  trade  therein. 

as  an  action  on  the  case.     The 

0  atated,  that  I^icester  was  and 
from  time  immemorial,  an  an- 

wgh,  in  which,  from  time  imme- 
;he  41stof  Queen  Eh'sabeth,  there 
dy  politic  and  corporate,  known 
names  of  incorporation ;  and  that 
Isabeth  constituted  and  enacted, 
DTgGsses  of  the  borough  and  their 
s,  ahould  be  a  body  politic  and 
,  by  the  name  of  "  The  Mayor, 
nd  Burgesses  of  the  borough  of 
;"  that  there  was  an  immemo- 
m  in  the  borough,  that  no  person, 
;  A  burgess  nor  the  widow  of  a 
f  the  said  borough,  should  carry 
id«  of  an  alehouse-keeper,  within 
of  the  borough ;  yet,  the  defen- 
beii^  a  burgess,  nor  having  any 
;ht  or  excuse,  but  contriving  to 
.'  plaintiffs,  to  wit,  &c.,  carried  on 
of  an  alehouse-keeper  within  the 
the  borough,  contrary  to  the  »aid 
Sid  againat  the  will  of  the  plain- 
lere  were  other  counts  (c.  g.  oc- 

1  hooae  in  the  borough  for  the 
kf  sdling  ale  and  beer,)  varying 


the  mode  of  stating  the  plaintiflf's  ca«et 
but  upon  which  nothing  turned  in  the  ar- 
gument. 

'I'he  defendant  pleaded,  that  after  the 
10th  of  October  1 830,  mentioned  in  a  cer- 
tain act  of  parliament,  (1  Will.  4.  c.  64.) 
intituled  "  An  act  to  permit  the  general 
sale  of  beer  and  cider,  by  retail,  in  Eng- 
land ;"  and  before  either  of  the  said  timea 
when,  &c.,  to  wit,  on  &c.,  at  &c.,  the  de- 
fendant, then  and  there  being  a  householder, 
holding  and  occupying  the  house  in  the 
said  declaration  mentioned  to  have  been 
occupied  by  him,  and  being  then  and 
there  assessed  to  the  poor  rates  in  the 
parish  in  which  the  house  was  situate,  and 
in  which  he  was  licensed  to  sell  beer  by 
retail,  as  hereinafter  mentioned,  and  not 
then  and  there  being  a  sheriff's  officer,  or 
ofHcer  executing  the  legal  process  of  any 
court  of  justice  ;  under  and  by  virtue  and 
in  pursuance  of  the  provisions  of  the  said 
last-mentioned  act  of  parliament,  duly  ap- 
plied for  and  obtained  from  certain  per- 
sons, to  wit,  &c.,  the  said  then  and 

there  being  supervisor  of  excise,  and  the 

gaid then  and  there  being  collector 

of  excise  for  the  district  and  collection 
within  which  the  house  afler  mentioned 
was  and   is  situate,  a  licence  under  the 

hands  and  seals  of  the  said and         ■, 

to  sell  beer,  ale,  and  porter,  by  retail,  in 
the  said  district,  in  a  certain  house  speci- 
fied in  the  said  licence,  and  being  the  same 
house  in  the  declaration  mentioned.  The 
pica,  after  more  formally  atating  the  grant- 
ing of  the  licence,  shewing  it  to  be  within 
the  provisions  of  the  be  fore- men  tinned  act, 
concluded  with  an  averment,  that  by  vir- 
tue of  that  licence,  and  not  otherwise,  had 
he  sold  beer  or  ale  within  the  borough,  as 
he  lawfully  might.  To  this  plea  the  plain- 
tiffs demurred. 

Amos,  for  the  plaintiffs,  contended,  that 
the  act,  giving  power  to  sell  beer,  &c.,  by 
virtue  of  a  licence,  "  notwithstanding  any 
act  or  acts  heretofore  made,"  (section  1 ) 
did  not  intend  to  interfere  with  local  ciw- 
toms.  The  preamble  of  the  act  shews,  that 
the  object  waa  merely  to  remove  some  of 
the  existing  difficulties  in  the  way  of  re- 
tailing beer,  &c.,  by  reason  of  the  licensing 
system  then  in  force.  Acts  of  parliament 
which  are  intended  to  interfere  with  local 
customs,  expressly  mention  them.    The 
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8  Geo,  8.  c.  8,  to  enable  mariners  and 
soldiers  to  exercise  trades  in  cities,  is  an 
example  of  this.  The  preamble  of  that 
act  expressly  mentions  the  local  customs 
which  it  is  proposed  to  abridge.  This 
mode  of  speaking  of  them,  is  adopted  in 
the  successive  acts  for  the  same  purpose, 
down  to  and  including  the  56  Geo.  8. 
c.  67;  and  in  Co,  Litt,  115,  <i,  it  is  ob- 
served, *'  There  is  also  a  diversity  between 
an  act  of  parliament,  in  the  negative  and 
in  the  affirmative ;  for  an  affirmative  act 
doth  not  take  away  a  custom  ;  as  the  Sta- 
tutes of  Wills  of  82  &  84  Hen.  8.  do  not 
take  away  a  custom  to  devise  lands,  as  it 
hath  been  often  adjudged."  And  in  Sim- 
son  V.  Moss  (I),  it  was  decided  that  a 
hawker's  licence  did  not  enable  a  person 
to  trade  in  a  corporate  town,  where  there 
was  a  custom  that  none  but  freemen  should 
trade  therein.  Indeed,  the  whole  object  of 
the  first  act  appears  to  have  been  to  place 
the  dealing  in  beer  upon  the  same  footing 
as  other  dealings;  but  not  to  give  any 
greater  privilege  to  the  dealers  than  they 
had,  when  free  from  the  restrictions  im- 
posed by  the  acta  relative  to  Magistrates' 
licences* 

Mr,  Solicitor  General  (Campbell J,  con- 
trd. — The  act  was  intended  to  give  power  to 
all  persons  who  answered  a  certain  descrip- 
tion, entitling  them  to  have  licences.  If 
the  act  contained  no  exception,  the  words 
used  are  sufficiently  comprehensive;  but, 
when  certain  exceptions  which  are  con- 
tained in  the  act,  are  taken  into  considera- 
tion, it  will  be  seen,  that  the  legislature, 
aware  of  the  extensive  effect  of  the  gene- 
ral provisions,  has  taken  all  the  necessary 
exceptions  into  consideration;  no  one  of 
which  exceptions  applies  to  this  case.  Re- 
ference has  been  made  to  the  preamble  of 
the  act,  but  reference  may  also  be  made  to 
the  title  of  the  act,  which  is  to  "  permit  the 
general  sale  of  beer  in  England."  The 
object  of  the  legislature  was,  that  the  pub- 
lic should  be  supplied  with  good  and  cheap 
beer ;  and  why  should  the  local  custom 
of  any  place  be  set  up,  to  throw  a  difficulty 
in  the  way  of  effecting  such  an  object  ? 
It  is  not  to  be  taken  aa  on  universal  rule, 
that  clear  enacting  words  of  a  statute  are 
to  be  restrained  by  the   preamble — The 


King  ▼.  Pierce  («) ;  nor  do« 
semble  those  to  which  the 
argument  by  the  other  side, 
In  those  cases,  the  object 
personal  privilege;  and  t 
clauses  as  to  special  custi 
troduced.  Here,  the  object 
a  trade  entirely  open  to  the 
tion  29  of  the  present  act  w 
it  saves  the  privileges  of  tfc 
sities  of  Oxford  and  Cambri 
Vintners'  Company  in  Loi 
argument  of  the  other  side  i 
this  section  was  totally  m 
the  general  words  lefl  all  pe 
customs  untouched.  This 
that  such  was  not  the  intenti 
lature  ;  but  that  they  use 
words  according  to  their  i 
And  the  case  is  very  diffen 
Simson  v.  Moss.  The  Haii 
lars  Act  is  a  restraining  st 
pressly  left  local  customs 
before  the  passing  of  that  a 
an  enabling  statute,  maki 
reservation  of  local  custon 
a  particular  exception  in  fa 
vileges  of  a  certain  class. 

Amos,  in  reply. — Section 
cept  any  particular  place 
custom.  If  it  did,  the  afj 
other  side  would  be  strong 
tion  only  applies  to  the  ( 
licence,  and  not  to  the  plao 
to  be  used. 

Denmak,  C.  J. — I  was  i 

to  think,  that  these  provisioi 
and  prevailed  over  local 
straintof  the  general  exerci 
And  section  29,  at  first  aj 
favour  this  view  of  the  aubj 
consideration,  1  find  mysel: 
to  the  authorities  cited  b; 
counsel.  Local  customs  d 
be  controlled  by  genera]  ai 
in  a  statute.  And  section 
mode  of  granting,  and  not 
ercising  tlie  licence. 

LlTTLEDALE,  J.  COnCUm 

Paeke,  J. — Theprivileg 
section  29,  are  not  ejusdem, 
customs   of  particular   bo 


(1)  eB.arAd.543;s.c.9LtwJoiirn.M.C.  190. 
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J  igree  that  the  object  of  the  act  was 
Iter  the  existing  licensing  system,  and 
ing  more. 
iirxfloiTy  J.  concurred. 

Jwdgtrntntfor  the  piaUtiffs* 


^2        C  BUTCHIR  AKD  AXOTIIia,  A89IO- 
g      i     N£E8    See,    V,    HARRISON    AND 
'      *    ^     HARROLD. 

$oheni — Fraudulent  Conveyance, 

ie  assignees  of  an  insolvent  debtor  are 
W  to  avail  themselves^  as  **  parties 
wd^"  of  the  provisions  of  the  statute 
?fiz.  c.  5,  where  a  conveyance  has  been 
hdently  made  by  the  insolvent  within 
irokUnted  terms  of  that  statute, 

le  plaintifTs  sued  in  debt,  as  assignees 
r  the  Insolvent  Act,  of  the  defendant, 
I  Louisa  Harrison, 
le  action  was  founded  upon  the  sta- 

15  Elis.  c.  5,  the  material  sections 
fcicfay  for  the  purpose  of  this  case, 

the  following : — Section  1 .  describes 
»bject  of  the  act  to  be,  for  the  avoiding 
indolent  conveyances.  Sec,  as  well  of 
I  as  of  goods,  devised  and  contrived 
lay,  hinder,  or  defraud  creditors  and 
m  of  their  lawful  actions,  debts,  &'c. 
therefore  provided,  by  section  2,  **thnt 
od  every  bargain  and  conveynncc  of 
ly  goods,  and  chattels,  &c.,  and  all 
nrery  bond  made  to  or  for  any  intent 
Dpose  before  declared,  shall  be  (only 
pifist  the  persons  thereby  hindered, 
red»  and  defrauded,)  utterly  void." 
oo  3.  enacts,   "that   the   parties    to 

fiaodulent  conveyance,  bonds,  &c., 

diall  wittingly  and  willingly  put  in 
ITOW,  maintain,  justify,  or  defend  the 

at  true,  or  made  bond  fide,  "  shall  in- 
he  penalty  and  forfeiture  of  one  year's 
s  of  the  said  lands,  tenements,  and 
IhanientSy  leases,  rents,  commons,  or 

Cofita,  of  or  out  of  the  same,  and 
le  value  of  the  said  goods  and 
ela;  and  also,  so  much  money  as 
r  sliall  be  contained  in  any  such  co- 
la  and  feigned  bond." 
c  declaration  in  this  case  charged, 
be  defendant,  Anna  Louisa  Harrison, 
•titled  to,  and  interested  in,  certain 
IV  Scaiis,  IT.— K.B, 


lands  and  premises  of  a  certain  yearly  value, 
to  wit,  &c.,  and  was  indebted  to  the  plaintiff, 
Butcher,  in  a  certain  sum,  to  wit,  &x.,  and 
to  divers  other  persons  in  divers  other 
sums  ;  and  that  she  and  the  other  defen* 
dant,  Harrold,  were  parties  to  a  fraudu* 
lent  conveyance  of  the  said  lands  and 
premises  from  her  to  him,  by  lease  and 
release,  for  a  pretended  consideration  of 
500/.  in  the  said  conveyance  pretended 
to  have  been  paid,  with  intent  to  hinder 
and  defraud  her  creditors  of  their  just 
debts ;  which  conveyance,  the  defendant, 
after  she  became  an  insolvent  debtor,  did 
wittingly  and  willingly  put  in  use,  avow, 
maintain,  and  justify  to  the  aforesaid  in- 
tent, contrary  to  the  statute,  whereby  an 
action  hath  accrued  to  the  plaintiffs,  aa 
such  assignees,  being,  as  such  assignees, 
the  parties  grieved  by  the  said  fraudulent 
conveyance,  to  demand  and  have  of  the 
said  defendants  one  year's  value  of  the 
said  lands,  to  wit,  ^c. ;  and  also  the  sum 
of  oOO/.,  being  the  sum  pretended  to  be 
the  consideration  money  in  the  iaid  con- 
veyance. 

The  defendants  pleaded  nil  debet. 
The  cause  was  tried,  at  the  Summer 
Assizes  183S,  for  the  county  of  Stafford, 
before  Bosanquct,  J.,  when  the  case  was 
fully  proved ;  and  the  plaintiffs  obtained 
a  verdict  for  150/.,  the  annual  value  of 
the  premises,  and  500/.,  the  pretended 
consideration  money,  subject  to  the  pointa 
made  afterwards. 

Garwood  now  moved  for  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered, 
contending,  that  the  plaintiffs,  in  their  re- 
presentative character,  as  assignees  of 
the  conveying  party,  could  not  be  consi- 
dered as  parties  grieved  within  the  mean- 
ing of  the  statute  of  Elizabeth.  As  as- 
signees, they  only  took  the  property  of 
the  insolvent,  and  certain  rights  specially 
pointed  out  in  the  Insolvent  Act.  He 
contended,  also,  that,  at  all  events,  they 
were  not  entitled  to  the  500/.,  as  the  sta- 
tute only  provided  for  the  forfeiture  of 
the  pretended  sum,  where  that  sum  was 
secured  by  a  fraudulent  bond.  For  a 
fraudulent  conveyance,  the  penalty  was  a 
year's  value  of  the  property  conveyed. 

The  Court,  however,  were  of  opinion, 
ihat  the  plaintiffs,  as  assigneet|  were  par<« 

m 
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ties  grieved  within  the  meaning  of  the 
•tatute,  as  they  were  the  parties  who,  but 
for  the  fraudulent  conveyance,  would  have 
been  legally  entitled  to  the  property. 
Upon  the  point  as  to  the  damages,  they 
were  of  opinion,  that  the  plaintiffs  were 
entitled  only  to  the  year's  value ;  where- 
upon— 

Richards,  for  the  plain tifis,  consented  to 
a  ride  to  reduce  the  verdict  to  the  150/. 

Rule  for  a  nonsuit  refused*     Rule 
to  reduce  tlie  verdict  agreed  to. 


reduce  it,  by  tbe  amonnt  of  vu«*  . 
engine,— 

The  Court,  upon  the  authority  of  the 
case  of  Hall  v.  Baker {\\  intimated  an 
opinion,  that  the  steam-engine  thus  affixed 
did  not  pass  to  the  assignees  ;  whereupon 
Campht II ( Solicitor  General,)  consented  to 
a  rule  for  referring  the  amount  of  the  da- 
mages ;  not  including  the  steam-engine. 

Rule  accordingly. 


57.  i 


COOMBS     AND    OTHERS,    ASSIG- 
NEES, &C.  V,  BEAUMONT. 


1833 

May  27 
Bankrupt — Reputed  ownership. 

In  general,  the  furniture  of  a  coal  mine 
let  to  a  trader  with  the  mine,  will  pass  to 
his  assignees,  under  the  6  Geo,  4.  c.  16. 
s,  72,  as  goods  and  chattels  of  which  he  was 
the  reputed  owner. 

But  not  a  steam-engine  affixed  to  thefree- 
hold. 

This  was  an  action  of  trover  for  the 
▼alue  of  a  certain  steam-engine,  frames, 
weighing  machines,  &c. 
''/«a— Not  guilty. 

'-•-l   at  the  Summer  Assizes, 
"— «  Gurney,  B., 


1833      C  ^^^^'^^  ^^^  OTHERS,  A88IONB 
June  hi        OP   M.  HTSLOP,  A  BANKRUPT,  V. 
*  ^       YSRE  AND  ANOTHER. 

Interest-^Deposit  with  Banker. 

Money  deposited  with  a  banker  under  sp^n 
cial  circumstances.     It  was  expressly  mr--^ 
vided,  that  while  it  continued  in  deposU^  ^ 
should  not  carry  interest.     It  was  aftermar^ 
demanded  hack  by  the  assignees  of  one  of  ^ 
depositors,  and  refused : — Held,  that  it  ^ 
not  carry  interest  from  the  time  of  the 
mand  and  refusal. 

This  was  an  action  for  money  had 
received  by  the  defendants  to  the  pi  4 
tiffs'  use  ;   with  the  other  money  coiv 
The  defendants  pleaded  non  assumpsitm 

The  cause  was  tried,  before  Denv 
C.  J.,  at    the   Sittings  after    MichaeJ 

term.  1882.   whpn  tho.  following   ann^ 


TRINITY  TERM,  1833. 


191 


First  Memorandum* 
irandum.  —  That  it  is  declared 

I  that  the  sum  of  4,100/.  shall 
and  deposited  by  Messrs.  M. 

td  Thomas  Grove  Edwards,  in 
of  Messrs.  Vere,  Ward  &  Co., 
ustody,  on  account  of  the  said 
. Hyslop  and  T.  G.  Edwards ;  and 
ime  such  deposit  shall  be  made, 
g  ita  continuance,  Vere,  Ward 

II  not  pay  any  interest,  and  also 
erest  shall  cease  and  not  be  pay- 
or in  respect  of  the  amount  due 
(rs.  M.  Hyslop  &  W.  Hyslop  to 
rordon,  upon  the  judgment  re- 
igainst  them,  which  has  been 
t  Vere,  Ward  &  Co.,  which,  with 
s  now  ascertained  and  settled 
Q  of  4,100/;  and  such  depo- 
^arance  of  interest,  shall  not  give 
'd  &  Co.  any  right  or  claim  to 
»  to  be  deposited  ;  nor  shall  the 
lit,  or  this  memorandum,  preju- 
«ct  such  right  or  claim  in  any 
Rcept  as  to  the  payment  of  in- 
bove." 

Second  Memorandum, 

randum. — We,  the  undersigned, 
dare  and  agree,  that  if  Messrs, 
>,  T.  G.  Edwards,  Thomas  Kne- 
lunger,  and  Arthur  Saltmarsh,  of 
lerchants,  or  any  ttvo  of  ihom, 
le  said  M.  Hyslop,  if  then  living, 
shall  at  any  lime  hereafter,  con- 
declare  that  the  whole  or  any 
I  sum  of  4,100/.  which  has  been 
eposited  in  our  hands,  in  the 
1  of  Messrs.  M.  Hyslop  and  'j\ 
is,  ought  to  be  treated  as  a  total 
payment  of  a  certain  debt  due 

by  Messrs.  M.  Hyslop  and  W. 

D.  Gordon,  and  which  has  been 
»  us  as  a  security  for  a  debt  due 
the  said  D.  Gordon,  then,  and 
ie»  the  said  sum  of  4,100/.,  as  to 
or  so  much  as  aforesaid,  shall 
considered  as  an  actual  payment 
t  of  the  said  debt  due  by  the 
yslop  and  W.  Hyslop,  from  the 
iking  such  deposit  with  us  as 

r 

L  Hyslop  afterwards  becoming 

the  pltintiffs  were  appointed  his 

and  in  that  character,  they,  on 


the  12th  of  November  1831|  demanded  the 
4,100/.  of  the  defendants,  which  they  re- 
fused to  pay.  Upon  the  trial  of  thie 
cause,  the  plaintiffs  established  their  right 
to  the  money,  but  they  also  claimed  inter- 
est from  the  time  the  demand  wai  made. 
They  obtained  a  verdict  for  the  4,1001., 
with  liberty  to  move  to  add  the  interest  to 
the  verdict.  A  rule  having  been  accord- 
ingly obtained  for  that  purpose — 

Sir  J,  ScarUtt  and  FvUeU  now  shewed 
cause. — As  a  general  rule,  interest  cannot 
be  recovered,  except,  first,  where  money 
is  payable  on  a  certain  day,  of  which  bilb 
of  exchange  are  examples;  secondly,  where 
there  is  an  express  contract  to  pay  inter- 
est ;  thirdly,  where  a  contract  so  to  pay,ia 
to  be  implied,  from  the  course  of  dealinff 
between  the  parties  ;  fourthly,  where  it 
can  be  proved  that  the  defendant  has  made 
interest  of  the  money — De  Havilland  ▼• 
Bowerbank  ( 1 ),  and  other  cases.  Here, 
the  interest  of  the  judgment  against  the 
Hyslops  was  expressly  set  off  against  the 
interest  of  this  sum,  while  it  remained  in 
the  defendants*  hands.  But  it  was  never 
yet  contended  successfully,  that  a  banker 
was  liable  to  pay  interest  upon  money  in 
his  hands,  afier  he  had  refused  to  pay  it 
over. 

Mr,  SoUciior  General  (Campbell)  and 
KcUt/t  contra.  —  The  first  memorandum 
shews,  that  the  sum  was  not  to  carry  in- 
terest so  lontr  n.f  il  Tt  maintfd  a  deposit.  This 
warrants  the  inference,  that  when  it  ceased 
to  have  that  character,  it  was  to  carry  in- 
terest. It  ceased  to  be  a  deposit  from  the 
time  the  defendants  wrongfully  refused  to 
pay  it  to  the  persons  who  were  entitled  to 
demand  it.  The  case  in  principle  is  like 
those  of  Marshall  v.  Poole  (2).  Randall  V. 
Lt/uch{ii)  ;  and  there  can  be  no  doubt  that 
the  defendants,  being  bankers,  made  in- 
terest of  the  money,  until  they  were  com- 
pelled to  pay  it  back. 

Denman,  C.  J.  —  I  do  not  think  the 
money  was  paid  into  the  hands  of  the  de- 
fendant's, with  the  clear  understanding  that 
it  was  to  carry  interest,  except  only  while 
it  remained  as  a  deposit.  Nor  is  it  so 
clear,  that  by  the  term  "deposit,"  the 

(1)  1  Campb.  50. 
(«)  Id  East.  98. 
(3)  5  Csmpb,  359. 
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parties  did  not  mean,  as  long  as  the  money 
continued  in  the  bankers*  hands.  The 
state  of  things  which  afterwards  occurred, 
was  probably  never  contemplated. 

LiTTLEDALB,  J.  concurrcd. 

Parkb,  J.  —  After  the  demand  of  the 
money  by  the  plaintiflfs,  it  became  money 
had  and  received  to  their  use,  like  the 
ordinary  case  of  money  in  a  banker's 
hands.  It  is  no  part  of  the  engagement  of 
a  banker,  that  he  is  to  honour  cheques  up  to 
the  removal  of  the  balance  in  his  hands, 
under  a  penalty  of  interest,  if  he  fail  to 
honour  them. 

Pattbson,  J. — I  am  not  prepared  to  say, 
the  money  ceased  to  be  a  depoRit  by  the 
mere  demand  of  it  by  the  plaintiffs.  The 
case  is  like  the  common  case  of  money  in 
a  banker's  hands. 

Rule  discharged. 

[See  the  law  now  as  to  interest,  S  &  4 
Will.  4.  c.  4«.  8.  28.] 


1833.     7 
June  6.   3 

Landlord  and  Tenant — Tender — Trorer, 


SMITII  V.  OOODWm  AND 
RICHARDS. 


1.  A  tender  after  distress,  by  tenant  to 
landlord,  of  a  sunt  sufficient  to  cover  the  rent 
and  the  expenses,  under  the  57  Geo,  3.  c.  93, 
is  a  good  tender, 

2.  After  such  a  tender,  the  landlord  with" 
dreve,  and  subsetptently  entered  again  for  the 
same  cause  of  distress: — Held^  that  although 
the  second  entry  mas  a  trespass,  the  tenant 
might  waive  t/ie  trespass,  and  maintain  an 
action  on  tlte  case  or  trover. 

Action  on  the  case,  by  tenant  against 
landlord  and  the  broker  employed  to  dis- 
train. There  were  several  counts  in  the 
declaration ;  for  distraining  for  more  rent 
than  was  due;  for  not  selling  within  a  rea- 
sonable time ;  trover ;  and  there  was  the 
following  special  (the  seventh)  count,  upon 
which  the  argument  afterwards,  in  a  great 
measure,  turned  : 

.  That  before  the  committing  of  the  griev- 
ancea  next  mentioned,  to  wit,  on  the  31st 
of  August  1831,  the  defendants  took  and 
distrained  certain  goods  as  a  distress  for 
rent  theo  aUeged  to  be  due  frcmi  the  plain- 


tiff  to  the  defendant  Goodwin,  for 
respect  of  certain  premises  in  the 
sion  of  the  plaintiff,  which  goods 
more  than  sufficient  value  to  have  i 
the  rent,  and  the  costs  and  charges 
ing  such  distress,  and  the  sale  of  th 
under  such  distress,  and  incidental  i 
that  the  defendants  having  so  tal 
distrained  the  goods,  had  and  retain 
session  of  the  same  under  such  diat 
a  long  space  of  time,  to  wit,  five  ds 
following,  and  afterwards,  and  at 
piration  of  the  said  space  of  time,- 
fcndants  voluntarily  abandoned  the 
sion  of  the  said  goods,  and  the  said  < 
thereon ;  and  although  the  said  de£ 
under  the  said  distress,  and  by  virtue  1 
could  and  might  have  satisfied  the  8 
rears  of  rent,  and  all  reasonable  and 
charges  in  that  behalf;  neverlliek 
defendants,  knowing,  Sec,  but  coni 
&c.,  to  wit,  on  the  7th  of  Septembe 
wrongfully,  injuriously,  and  vexa 
made  a  second  distress  upon  goods 
plaintiff  for  the  same  identical  allsj 
rears  of  rent,  in  respect  whereof  t 
tress  first  mentioned  was  made  as  aft 
and  again  took  the  said  goods  as  a  c 
for  the  same  rent  so  pretended  I 
been  due  as  aforesaid,  and  wrongfs 
injuriously  refused  to  return  the  st 
and  withheld  them  from  the  plaintif 
the  said  second  distress  for  a  long  ( 
wit,  six  days  then  following,  and  coi 
and  disposed  thereof  to  their  own 
though  requested  to  deliver  the  8ai< 
to  the  plaintiff,  whereby  the  plainti 
jured  in  his  credit  and  circumstaoo 

The    defendants    pleaded    the 
issue.     Upon  the  trial,  at  the  Mii 
Sittings  after   Michaelmas,   1832, 
Dcnman,  C.  J.,  the  following  appc 
,  be  the  principal  facts. 

The  plaintiff  was  tenant  to  tliede 
Goodwin  of  certain  premises  at  the 
not,  per  annum.  Half  a  year's  n 
due  at  Midsummer,  1831.  On  tlie 
August  the  defendant  authorised  tl 
defendant  Richards  to  distrain,  anc 
cordingly  did.  On  the  2nd  of  Se| 
the  plaintiff  tendered  to  the  dc 
Goodwin  twelve  sovereigns  and  a 
the  rent,  and  thirteen  shillings  for 
penses.  The  defendant  refused  to 
saying  he  had  turned  tlie  business 
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ind  referrtd  the  plaimifT  to  him. 
day  the  seme  sum  in  amount  was 
to  the  man  in  possession;  the 
pnaading  a  receipt  to  be  signed 
rds.  The  latter  could  not  be 
the  time ;  and  the  plaintiff  took 
f  away.  But,  upon  an  under- 
that  the  money  would  be  paid, 
'ent  out  of  possession.  No  pay- 
g  afterwards  made,  on  the  7th  of 
r  the  man  formerly  in  possession 
•  The  plaintiff  afterwards  paid 
ad  expenses  under  protest. 
irdship  told  the  jury,  tiiat  the 
the  first  instance  to  the  defen* 
Iwiot  was  a  good  tender,  though 
[nent  one  to  the  man  in  posses- 
MU  The  defendant  was,  there- 
I  for  all  that  had  been  done  since 
rnder.  A  verdict  was  found  for 
ff  with  10/.  damages, 
iry  term,  1835,  CoUman  moved 
trial*  contending,  that  the  tender 
Gmdant  Goodwin  was  not  sufH- 
that  the  latter  had  a  right  to 
ilaintiff  to  the  broker.  A  part  of 
f  for  expenses  belonged  to  tlie 
Richards,  and  the  landlord  can- 
gect  to  the  peril  of  taking  too 
to  the  difficulty  of  ascertaining 
r  aum*  The  distress  being  under 
within  the  operation  of  the  57 
.  88.  a.  S,  by  which,  any  party 
I  much  for  expenses  is  liable  to 
lary  proceedings  of  the  magis- 


I,  C«  J.-~The  tender  to  the  land- 
ufficient,  as  appears  by  the  case 
V.  Partotis  (1) ;  although  he  had 
nsiDess  into  the  hands  of  his 
A  landlord  need  be  under  no 
IS  to  the  proper  amount  of  the 
fie  may  ascertain  it  himself  from 
« 

tAlMt  J. — ^The  statute  does  not 
the  right  of  the  party  to  make 
»  his  landlord. 
Wi  J.  coDciurred. 

1  then  moved  in  arrest  of  judg- 
M  aeventh  count  discloses  that 
•tier  of  trespass,  and  not  of  case. 


It  is  joined  with  counts  clearly  in  case ; 
there  is,  therefore,  a  misjoinder,  and  judg- 
ment ought  to  be  arrested.  The  tender 
being  declared  by  the  Court  to  be  good, 
the  second  distress  was  altogether  wrong- 
ful, and  was  a  trespass.  fVinterboume  v. 
Morgan{2)  and  jyallii  v.  SavilU{3)  shew, 
that  even  a  wrongful  continuance,  after  a 
rightful  entry  for  rent,  would  be  trespass. 

A  rule  niii  was  granted  upon  this  point, 
against  which*— 

Sir  y.  Scarlett  and  Piatt  now  ahewed 
cause.  Branicomb  v.  Bridifcs  (4)  is  ex- 
pressly in  point  to  shew,  that  wlicre  goods 
are  distrained  for  rent  after  a  tender,  the 
tenant  may  waive  the  trespass  and  main* 
tain  case. 

CoUman^  contra,  relied  upon  the  autho- 
rities he  had  previously  cited. 

The  CousT  were  of  opinion,  that  the 
case  of  Brantcomb  v.  Bridga  was  in  point, 
and  that  the  count  in  question  was  a  mere 
informal  count  in  trover,  stating  the  fact  of 
the  goods  being  the  plaintiff's,  having  come 
into  the  possession  of  the  defendants,  and 
being  by  them  converted  to  their  own  use. 

Rule  discharged. 


1883 
June  9 
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riBLDEK  V.  BESANT,  GENT. 


Attorney — Costs  of  Taxation-^ Set-off. 

An  attorney  s  billf  set  up  by  him  as  a 
defence  by  way  of  set-off,  was,  after  action 
brought  against  him,  referred  to  be  taxed. 
The  amount  exceeded  the  plaintiffs  demand; 
but,  more  than  a  sixth  being  taken  off,  the 
attorney  was  ordered  to  pay  the  costs  of  the 
taxation ;  these  costs,  when  deducted  from 
his  bill,  left  a  balance  in  favour  of  the  plain- 
tiff: — Held,  that  the  plaintiff  was  not  en* 
titled  to  call  those  costs  in  aiS,  so  as  to  bear 
down  tite  set-off,  and  thus  to  turn  the  verdict. 

This  came  befod^  the  Court  upon  a  rule 
to  enter  a  verdict  for  the  defendanL  The 
facts  were  as  follows  : — 

Action  against  jn  attorney.  Defence,  set* 
off  for  business  uone.    After  plea  pleaded. 


<l)  5  Tsaat.  807. 


(f)  11  East,  395. 
is)  S  Lutw.  l5Sf. 

(4)  lB.liC.l45|s.eitD.&B.  SM}lLaw 
Joorn.  K.B.  M 
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iig<-lioute  and  nail-shop,  and 
•labieay  and  pigscot,  garden, 
if  and  the  pece  of  ground  ad- 
alio  my  goods  and  chattels, 
itoek«  that  1  shall  leave. 
»  mj  daughter  Mary  Leyrigs,  I 
oose  ealM  by  the  name  of  the 
onsa  and  Gardens,  and  to  her 
'  LejrigSy  and  his  lawful  aires 

era  other  facts,  which,  in  case 
im  took  an  estate  in  fee,  by  the 
linii  would  have  raised  another 
but,  m  the  result,  those  facts 
naterial ;  the  sole  question  be- 
it  John  Gwillim  took  an  estate 
ft  or  an  estate  in  fee. 
having  been  obtained   to  set 

ODSOit—- 

\kkards  now  shewed  cause. — 

an  estate  for  life  only.  In  a 
llrr.  Ga//(1),  the  words  being, 
eaC  of  my  estate,  the  two  houses, 

John's-lane,  and  the  other  in 
conrt,  in  Charterhousc-lane,  I 
f  loring  wife,  Mary  Mayor,  for 
after  her  decease,  that  in  St. 
r  to  my  daughter  Mary  Mayor ; 
€tween  my  two  sons  John  and 
jor,  to  be  equally  divided.    As 

of  my  estate,  of  wliat  nature 
f*third  to  my  wife ;  and  the  rest 
ided  equally  among  the  three 
-the  Master  of  the  Holls  held, 
,  the  daughter,  took   only   an 

life.  Certainly,  the  Court  of 
leas,  on  the  same  will,  in  Gall 
't)f  decided,  that  she  took  an 
fee.     No  words  are  added  in 

shew  an  intention  to  give  John 
ore  than  an  estate  for  life.  On 
y«  in  other  devises  in  the  same 
la  words  of  inheritance. 
f  (Sdieitor  General )t  and  Bushy, 
led  upon  the  word  "estate," 
It  to  carry  the  foe;  the  con- 
f  which  word  decided  the  case 
Bfdar/e,  in  the  Common  Pleas. 

cited   Rone  v.  Bacon  (3),  and 

■ulcMyt  540;  s.  c.  8  Ltw  Joom. 
B.JtSii.c.lBIoott&S.466;  lOLaw 

^l^8tXw.36tf. 


Fenny  ▼•  Ewestace  (4),  to  shew  the  eSbet 
given  to  that  word. 

Denmav,  C.  J. — Each  will  must  be 
construed  with  reference  to  its  own  words. 
The  case  in  the  Common  Pleas  does  not 
appear  to  me  to  be  applicable.  At  f]rst« 
I  was  inclined  to  think  that  the  word 
"estate,"  in  this  will,  carried  the  fee ;  but, 
seeing  that  in  other  parts  of  the  will,  the 
testator  specifically  speaks  of  the  heirs  of 
the  devisee,  I  think  it  must  be  taken,  that 
he  used  words  of  inheritance  where  he  in* 
tended  to  give  such  an  estate. 

LiTTtBDALi,  J.,  PxaKB,  J.,  and  Patti- 
soN|  J.,  concurred. 

Rule  diicharged. 


18S3         rVOROAN   AWD    OTBERSi    ASSIO* 
T  /.      <        KISS,    &'C.    V.    BRUXDRSTT. 

June  0.    i  •       _  ,  ' 

C       OENT.,  ONB  &C. 

Bankrupt — Voluntary  Preference* 

To  comtitute  a  fraudulent  preference  to  a 
particular  creditor  bt/  a  trader^  the  act  done 
must  originate  ttith  the  trader  himself.  If 
it  oriftinnte  with  the  creditor,  and  be  pressed 
by  him,  the  fact  that  the  trader  contemplated 
bankruptcy  at  the  time  of  the  act  done^  will 
not  make  it  a  fraudulent  preference. 

This  was  an  action  of  trover,  by  the  as- 
sitrnees  of  Thomas  Shirley,  a  bankrupt,  to 
recover  the  value  of  a  quantity  of  plate, 
deposited  with  the  defendant  by  the  bank- 
rupt, after  an  act  of  bankruptcy,  and  with- 
in two  months  before  the  issuing  of  the 
fiat.  The  cause  was  tried,  before  the  Lord 
Chief  Justice,  at  the  adjourned  Sittings 
after  last  Michaelmas  term ;  when  the  fol- 
lowing appeared  to  be  the  principal  facts  : 

The  bankrupt  had  carried  on  business  as 
a  wine-merchant,  in  Bridge-street,  Black- 
friars  ;  and  had  resided  at  Chatham-place^ 
near  Bridge-street. 

A  considerable  time  ago,  a  settlement 
had  been  made  by  tlie  bankrupt's  father, 
of  certain  property.  Under  this  settle- 
ment, the  defendant,  Mr.  Brundrett,  and  a 
Mr.   Newman,  were    trustees.      Among 

(4)  4  Mto,  &  Sslw,  58. 
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other  property,  the  subject  of  the  settle- 
ment, was  a  life  policy,  effected  with  the 
Equitable  Insurance  OfBce,  for  1,000/. 
The  produce  of  this,  it  was  arranged  by 
the  terms  of  the  settlement,  should  be  for 
the  beneBt  of  Mrs.  Miles,  (a  daughter  of 
the  settlor,  and  sister  of  the  bankrupt,) 
and  her  childreo.  The  money  having  be- 
come payable  by  the  falling  of  the  life,  the 
bankrupt,  by  some  means,  had  obtained 
the  policy,  and  had  received  payment  from 
the  office.  The  husband  of  Mrs.  Miles 
for  some  months  threatened  proceedings 
against  Mr.  Brundrett  and  his  co-trustee, 
for  an  investment  of  the  money  so  obtain- 
ed. They,  on  the  other  hand,  were  urgent 
upon  the  bankrupt  to  restore  the  money, 
that  they  might,  in  discharge  of  their  duty 
as  trustees,  invest  it  pursuant  to  the  terms 
of  the  settlement. 

This  was  the  situation  of  the  parties  in 
July  1831,  when  the  affairs  of  the  bank- 
rupt were  much  embarrassed.  After  the 
drd  of  July,  he  did  not  honour  a  single 
bill ;  he  said  he  had  dishonoured  several, 
perhaps  thirty  or  forty;  his  debts  amount- 
ed to  perhaps  50,000/.  All  this  came  out 
upon  his  examination  afterwards. 

On  the  Srd  of  August,  the  threatened 
bill  was  filed  against  Mr.  Brundrett,  the 
defendant,  Mr.  Newman,  his  co-trustee, 
and  the  bankrupt,  calling  for  an  investment, 
pursuant  to  the  terms  of  the  settlement,  of 
the  money  obtained  by  the  bankrupt  from 
the  Insurance  Office. 

On  the  4th  of  August,  there  was  a  meet- 
ing of  the  bankrupt's  creditors ;  and  an- 
other on  the  18th. 

They  were  held  at  the  bankrupt's  own 
counting-house.  The  defendant  was  not 
present  at  either. 

Between  the  first  and  second  of  these 
meetings,  on  the  10th  of  August,  no  ap- 
pearance having  been  entered  for  the  bank- 
rupt in  the  Chancery  suit,  the  solicitors  for 
the  plaintiff*  in  that  suit,  wrote  to  the  de- 
fendants, stating  that  they  had  issued  an 
attachment  agamst  the  bankrupt  for  non- 
appearance. This  letter  was  sent  next 
day,  by  a  partner  of  the  defendant,  to  the 
bankrupt,  with  a  letter  written  by  that 
partner,  recommending  the  bankrupt  to 
settle  the  business.  At  the  trial,  on  the 
part  of  the  assigneeS|  tome  stress  was  laid 


on  the  fact,  that  the  letter  from  tb 
dant's  partner  to  the  bankrupt  did 
prise  him,  that,  by  an  appearance 
swer,  he  might  get  rid  of  the  attae 

Another  meeting  of  creditors 
bankrupt  took  place,  at  which  thi 
dant  attended  in  the  character  of  i 
to  the  bankrupt.  This  took  plao 
28rd  or  24th  of  August.  From  tb 
the  23rd  of  August,  the  bankrupt  * 
sent  from  London.  No  intiraatii 
given  at  this  meeting,  that  the  dc 
claimed  to  be  a  creditor.  It  was  si 
ed  by  the  bankrupt,  that  a  negotiai 
a  partnership  was  in  progress,  1 
himself  and  another  person. 

1  o  give  an  opportunity  for  doati 
the  meeting  of  the  creditors  was  adji 
upon  a  clear  understanding,  that 
the  negotiation  no  payment  or  pre 
should  be  made. 

On  the  morning  of  the  24th  of  i 
the  bankrupt  ordered  one  of  his  cd 
to  convey  two  boxes  of  plate,  (the 
of  this  action,)  from  his  private  b 
the  chambers  of  the  defendant, 
'J'emple.  This  was  done  accordingl 
with  the  plate,  was  sent  the  b 
letter : — 

"  Bridge-street,  August  24, 1 

"My  dear  sir, — Anxious  to  be 
and  Mr.  Newman  harmless,  as 
claim  of  1,000/.,  made  by  Mr.  Mil 
to  prevent  you  and  him  from  beia 
on  the  attachment,  so  often  threats 
Mr.  Miles's  solicitors,  I  hereby  depo 
you  a  policy  of  assurance  in  the  6i 
on  the  life  of  Solomon  Carter,  fin 
and  my  chest  of  plate,  on  conditi 
will  invest  the  above  amount. 

**  Dear  sir,  yours  very  I 
•<  Thomas  2 

**  Jonathan  Brundrett,  Esq." 

The  defendant  invested  the  a 
and  stopped  the  proceedings  in  CI 
This  was  done  on  or  about  the  sai 
of  August. 

It  was  stated  by  the  bankmpl 
examination,  that,  at  the  time  be  A 
the  plate,  he  believed  he  could  psr 
debts :  and  that  he  belived  this  w 
meetings  of  his  creditors  were  hih 

These  being  the  facts,  it  was  ce 
for  the  assignees,  that  this  was  •  f^ 
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tonsfer,  made  in  contemplation  of  bank- 
raptcy;  and,  therefore,  void  as  against  the 
ciediton,  by  the  6  Geo.  4.  c.  16.  s.  82  ; 
lad  for  the  defendant  it  was  contended, 
that  the  deposit  was  not  made  in  contem- 
|ilaiioo  of  bankruptcy;  or  if  it  were  so 
■ado,  it  would  not  on  that  account  alone 
be  Toid ;  aa  the  pressure  upon  the  bank- 
rapc  by  die  defendant,  made  the  act  on  the 
pvt  of  the  former  not  a  voluntary  act. 

Hia  Lordship  left  it  to  the  jury  to  say, 
whether  the  bankrupt,  when  he  made  tlie 
deposit,  knew  that  he  was  insolvent  or  not ; 
and  whether  it  had  been  made  on  account 
of  a  fear  by  him  of  adverse  proceedings, 
or  merely  upon  some  collusive  arran«;c- 
nent  between  the  bankrupt  and  the  defen- 
'daat. 

He  observed,  that  the  defendant  was  not 
boand  to  inform  the  bankrupt  that  he  could 
get  rid  of  the  attachment,  by  entering  an 
appearance^  and  putting  in  an  answer ;  and 
that,  if  they  were  of  opinion,  the  defendant 
was&mdjEctff  seeking  to  compel  the  bank- 
rapt  to  asaist  in  relieving  him  from  his 
lisbilitiea  as  a  trustee,  they  should  find  a 
verdict  in  his  favour. 

The  jury  found  that  there  was  a  prefer- 
ence, wad  DO  adverse  pressure ;  and  re- 
tDmed  a  verdict  for  the  plaintiff. 

A  rule  was  obtained  to  set  it  aside,  as 
hdng  against  the  weight  of  evidence. 

Against  this  rule,  cause  was  now  shewn 
bj  F»  Pollock  and  Martin ;  and  Sir  James 
SoarUU  and  Buti  were  heard  in  support  of 
-The  argument,  as  to  the  weight  of  evi- 
itia  unnecessary  to  give;  but  in  the 
eonrse  of  it,  objection  was  taken,  on  the 
part  of  the  defendant,  to  so  much  of  the 
diarge  of  the  Lord  Chief  Justice  to  the 
JBiy  as  related  to  the  motives  of  the  bank* 
npt  himaeli^  at  the  time  he  made  the  de- 
poaiL  It  was  contended,  that  too  much 
Ureas  had  been  laid  upon  this  point ;  and 
that  the  material  question  was,  whether 
.  there  bad  been  pressure  on  the  part  of  the 
defendant;  no  matter  how  such  pressure 
operated  upon  the  mind  of  the  bankrupt 
.  Uaaelf :  and  that,  if  there  was  pressure  by 
Alt  creditor,  the  motive  which  influenced 
jhc  bankrupt  himself  was  not  so  materinh 
■  It  waa  urged,  that  the  doctrine,  as  to  vol- 
untary preference,  had  been  already  carried 
too  far.  In  aid  of  this  argument,  the  fol- 
Jowiog  cases  were  cited  : — 

New  StaiKB,  TT.— K.B. 


Crosby  V.  Crouch^  1 1  East,  260. 
Thompson  v.  Freeman^  I  Term  Rep.  155, 
Hartshorn  v.  Slodden,  2  Bos.  &  Pul.  5S4, 
n'hitwcU  V.  Thompson,  1  Esp.  N.P.C.  72. 
Hunt  V.  Mortimer,  10  B.  &  C.  4G;  s.  c. 

5  M.  &R.  12;  8Law  Journ.  K.B.62. 
Gibbins  v.  Phillips,  7  B.  &  C.  520 ;  s.  c. 

6  Law  Journ.  K.B.  98. 

For  the  plaintiffs  it  was  contended,  that 
the  question,  as  to  the  voluntary  preference, 
had  been  properly  left  to  the  jury ;  that 
the  motives  which  influenced  the  bankrupt 
were  most  material  ;  and  it  was  observed, 
that  in  the  Inte  case  of  Ridley  v.  Gyde^l), 
the  motive  of  a  bankrupt  on  this  point  was 
considered  to  be  so  material,  that  his  de- 
clarations, nearly  a  month  after  the  act 
done,  were  lield  receivable  in  evidence, 
against  the  party  benefited  by  the  act.  The 
following  cases  were  also  cited  in  support 
of  the  argument : — 

Cook  v.  Rogers,  7  Binp.  438;  s.  c.  6  M. 

&  P.  353  ;  9  Law  Journ.  C.P.  155. 
Flook  V.  Jones,  4  Bing.  20  ;  s.  c.  12  B. 

Moo.  9G  ;  5  Law  Journ.  C.P.  21. 
Poland  V.  G/yn,  2  D.  &  R.  311  ;  s.  c. 

1  Law  Journ.  K.B.  72. 
Ex  parte  Dt  Tai^tet,  Montagu's  Bankr. 

Cases,  15S. 
Thornton  v.  Hargreaces,  7  East,  54^. 

Dbnman,  C.J. — I  think  there  should  be 
a  new  trial  upon  payment  of  costs. 

LiTTLEDALE,  J. — I  also  think  the  case 
should  he  laid  before  another  jury,  before 
whom  the  question,  as  to  contemplation 
of  bankruptcy,  should  be  more  accurately 
presented.  I  think  the  cases  as  to  fraudu- 
lent preference  in  contemplation  of  bank- 
ruptcy, have  gone  much  further  than  they 
ought. 

Parke,  J; — I  also  think  there  should  be 
a  new  trial,  especially  u|)on  the  question  as 
to  contemplation  of  bankruptcy.  I  think, 
that  in  order  to  constitute  a  fraudulent 
preference,  the  act  done  must  move  volun- 
tarily from  the  bankrupt ;  and  I  think  the 
rule  has  of  late  been  extended  too  much  in 
favour  of  assignees.  The  doctrine  laid 
down  in  Ridley  v.  Gydc,  if  adopted,  may,  I 
think,  lead  to  very  injurious  consequences. 


(1)  9DiD^.J49; 
Joarn.  C.P.  f  5. 


1.  c.  e  Moo.  &  S.  448  ;  11  Law 
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If  pressure  by  the  creditor  be  disregarded, 
no  person  will  be  safe. 

Pattbson,  J. — I  also  think  the  modern 
decisions  upon  this  subject  have  gone  too 
far.  I'hey  have  been  creeping  on,  one 
after  the  other,  so  that,  if  they  be  not 
checked,  it  will  at  last  be  held,  that  if  a 
trader  be  insolvent  at  a  particular  time, 
he  must  have  contemplated  bankruptcy. 
If  the  moving  is  by  the  creditor,  I  do  not 
think  the  act  in  question  can  be  called  a 
voluntary  preference  by  the  bankrupt. 

Rule  absolute. 


1833.     ") 
June  7.    3 

Baron  and  Feme — Insoloent  Act, 


LOCKWOOD     AND    ANOTHER    V. 
SALTER  AND  WIFE. 


A  debt  due  from  the  wife  before  marriage 
is  entirely  barred  by  the  subsequent  discharge 
of  the  husband,  under  the  Insolvent  Act. 

This  was  an  action  against  husband 
and  wife,  upon  a  covenant  for  the  payment 
of  money  to  the  plaintiffs,  entered  into  by 
the  wife  before  marriage.  The  defendants 
pleaded  the  discharge  of  the  husband^  under 
the  7  Geo.  4.  c.  57.  To  this,  the  plaintiffs 
demurred  ;  and  the  question  raised  by  the 
demurrer  was,  whether  this  discharge  of 
the  husband,  under  the  Insolvent  Act,  was 
an  extinguishment  of  the  debt  due  from 
the  wife. 

Cresswell  for  the  plaintiffs,  contended, 
that  it  was  not ;  on  the  ground,  that  the 
discharge  was  merely  a  discharge  of  the 
liability  to  be  arrested,  or  taken  in  exe- 
cution. If  it  were  to  be  held  to  be  an  ab- 
solute bar,  the  wife  would  not  be  liable  if 
she  survived  her  husband,  though  she  ac- 
quired sufficient  property  to  pay  all  her 
debts.  The  other  side  will  place  reliance 
upon  the  case  of  Miles  v.  Williams  and  wife 
(1),  where  the  bankruptcy  of  the  husband 
was  held  to  operate  as  a  discharge  of  debts 
due  from  the  wife  ;  but,  in  Sparkes  v.  Bell 
and  wife  (2),  upon  a  motion  to  discharge  the 
wife  out  of  custody,  on  the  ground  of  the 
husband  having  been  discharged  under  the 
Insolvent  Act,  the  Court  refused  to  inter- 

(1)  IP.  Wms.  «49. 

V2,  8  B  &  C.  1;  8.  c.  2  M.  &  R.  If 4;  6  Ltir 
Joum.  K.U.  206. 


terfere,  although  the  case  of  Miles  v*  IfiU- 
liams  was  cited  before  them. 

Archbold,  contrd. — It  is  admitted,  that 
the  case  of  Miles  v.  Williams  is  in  point  as« 
an  authority  ;  and  it  can  be  well  supports 
ed  upon  principle.  All  debts  due  to  tb^ 
wife  would  pass  to  the  assignees  of  th^, 
husband,  and  would  not  survive  to  fae^ 
The  case  of  Miles  v.  Williams  was  al^ 
adopted  by  the  late  Lord  Redesdale,  in  tl^ 
case  of  In  re  M*  Williams  (3).  In  Sparl 
V.  Bell  and  wife,  the  motion  was  in 
nature  of  an  application  to  the  equital 
jurisdiction  of  the  Court;  and  the  poin^^ 
law  was  not  fully  considered. 

Denhan,  C.  J. — The  case  of  MiU^s  r, 
Williams  is  in  point ;  and  has  been  folloir- 
ed  by  a  decision  of  the  late  Lord  Redei* 
dale  to  the  same  effect.    It  appears  to  me, 
therefore,  that  the  debt  is  barred  for  ever. 

LiTTLEDALE,  J.,  Pauke,  J.,  and  Patti* 
SON,  J.  concurred. 

Judgment  for  the  defendants* 


.  ^^o  (  DIXON  AND  ANOTHER  V.  TiTlli 

,  1      <        r.  KATE  ;    AND    r.  BOND  AMD 

June  7.    i 

(        PROCTOR. 

Vendor  and  Purchaser — Sub-sale — Lie» 
— Costs, 

Upon  a  sale,  at  Liverpool,  of  a  quati^f  of 
rum,  lying  in  bonded  vaults,  the  pwrckastrs 
made  a  sub-sale  of  part,  to  a  person  whowts 
clerk  to  the  first  vendor.  The  usual  cosrse 
of  transfer  at  Liverpool,  of  this  speaes  ^ 
property,  is  by  a  delivery  order.  The  fail 
purc/tasers  did  not  give  any  delivery  order  t» 
their  vendee,  the  clerk.  He,  however,  m&M 
sub-sales,  and  received  the  money  for  tk0ik 
but  made  no  actual  delivery.  The  biUsk 
gave  in  payment  having  been  dishonoured:-^ 
Held,  that  the  first  purchasers  had  a  (ici 
upon  the  goods,  notwithstanding  the  n^ 
sales. 

The  Court  will,  when  necessary,  appor^l^ 
the  costs  of  an  issue  under  the  Interpktdtt 
Act,  among  the  different  parties,  accordk% 
to  the  result  of  the  issue  upon  their  difered 
interests, 

(3)  1  Sch.  «c  Lef.  173. 
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I  was  a  feigned  iuue  under  the 
leader  Acl,  to  ascertain  whether 
iperty  in,  or  the  right  of  possession 
ty*fi>ur  puncheons  of  rum,  marked 
imbered  as  in  the  issue  described, 
eing  in  a  certain  warehouse  of  the 
ant  Yates,  or  any  part  thereof,  was 
plaintiffs,  on  the  18th  of  November 
on  which  day  they  demanded  the 
if  ihe  defendant  Yates,  who  then  re- 
to  deliver  the  same,  or  any  part 
tt  to  the  plaintiffs. 
issue  waa  tried,  before  Patteson,  J., 
Spring  Assizes,  for  Lancashire,  in 
when  a  verdict  was  found  for  the 
ffa,  subject  to  the  opinion  of  the 
on  the  following — 

CASE. 

the  28th  of  June  1881,  the  plaintiffs, 
merchants,  at  Liverpool,  purchased 

defendant  Yates,  one  hundred  and 
leven  puncheons,  ten  hogsheads,  two 
I  of  rum,  which  Yates  had  bonded 
own  name,  in  his  own  bonded  vaults, 
herton-street;  Liverpool.  At  the 
f  this  purchase,  an  invoice  was  liand- 

Yates  to  the  plaintiffs,  specifying 

irks  and  numbers  of  each  puncheon 

k,  the  name  of  the  vessel  in  which 

m  bad  been  imported  ;   and  at  the 

Q  was  written,  "  Warehoused,  per  J. 

ites  &  Co.  in  Yates's,  A thcr ton- 
it 

i  price,  1,812/.,  was  paid  by  the 
iffa  to  Yates,  partly  in  August  and 
mainder  in  September. 
le  day,  (28th  of  June,)  the  plaintiffs 
thirty-five  puncheons  to  Collard, 
ras  derk  to  Yates,  and  also  carried 
noeason  his  own  account,  as  a  spirit- 
ant,  with  the  knowledge  of  his  em- 
'.  For  the  price  of  the  thirty- five 
eons,  Collard  accepted  two  bills  for 
each ;  and  after  the  sale,  the  plaintiffs 

0  Collard  delivery  orders  on  Yates 
s  whole  thirty-five  puncheons.  The 
ible  mode  of  delivering  goods  in 
auaes  at  Liverpool,  is  by  handing 
ry  orders.     Yates  kept  no  transfer 

of  October  1831,  one  of  the  bills 
inpayment  for  the  thirty-five  pun- 

1  waa  dishonoured,  and  was  taken  up 
•  pUintifls.    Up  to  that  time  Collard 


had  been  in  good  credit  with  the  plaintiffs. 

29th  of  October  1831,  the  second  bill 
being  nearly  at  maturity,  the  plaintiffs, 
to  save  their  own  and  CoUard's  credit,  ad- 
vanced money  to  take  it  up.  Both  bills 
were  in  the  hands  of  Moss  &  Co.  the 
bankers  of  the  plaintiffs. 

13th  of  August  1831,  the  plaintiffs  pur- 
chased of  Yates  fifty-one  puncheons  of 
rum,  bonded  as  the  former  parcel.  An 
invoice  was  delivered  by  Yates  to  the 
plaintiffs,  purporting  that  the  latter  had 
bought  from  J.  B.  Yatea  &  Co.,  fifly-one 
puncheons,  Jamaica  rum — payment,  two 
months,  and  two  months;  and  specifying 
numbers  and  marks,  with  this  memoran- 
dum,  '*  Warehoused,  per  J.  B.  Yates  & 
Co.,  29th  of  July  1831,  in  Yates's,  Ather- 
ton-street."  The  price  of  this  second  lot, 
624/.  6f.  Id,,  the  plaintiffs  paid  to  Yatea, 
on  the  5th  of  November  1831. 

Same  day  (13th  of  August),  the  plain- 
tiffs resold  to  Collard  forty-six  puncheons, 
viz.  ten  puncheons  of  the  first,  and  thirty- 
six  of  the  second  parcel,  and  delivered  to 
him  an  invoice,  apecifying  the  marks  and 
numbers.  For  the  price,  589/.  6s.  2i/., 
Collard  accepted  two  bills,  drawn  upon 
him  by  the  plaintiffs,  dated  13th  of  August 
1831,  payable  respectively  at  three  and 
four  months,  at  Barclay,  Trittons  &  Co., 
in  London.  One  of  these  bills  the  plain- 
tiffs paid  away;  the  other,  they  paid  to 
their  bankers  as  cash;  both  came  back  dis- 
honoured, and  the  plaintiffii  took  them  up. 

After  the  last-mentioned  purchase  by 
Collard  from  the  plaintiffs,  he  applied  to 
them  for  delivery  orders  on  Yates,  which 
they  refused  to  give  ;  but  said,  that  if  he 
wanted  one  or  two  puncheons,  they  would 
let  him  have  them.  In  consequence  of 
which  Collard  addressed  to  them  two  or- 
ders, by  each  of  which  he  requested  them 
to  deliver  one  puncheon  of  rum,  marked 
"  J.  B.  Y.  J.  T.  33,  bought  13th  of  Auguat 
1831."  The  plaintiffs  gave  corresponding 
orders  on  Yates,  and  two  puncheons,  part 
of  the  forty-six  puncheons  sold  on  the  13th 
of  August  1831,  were  delivered  to  a  pur- 
chaser from  Collard.  The  remaining  forty- 
four  puncheons  were  the  subject-matter  of 
the  issue. 

16th  of  November  1831,  the  first  of  the 
two  bills  accepted  by  Collard  for  this  rum 
became  due  in  London,  and  was  dishonour- 
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ed,  ami,  on  the  19th  of  November,  was  re- 
turned to  and  taken  up  by  the  plaintiffs ; 
the  other  bill  was  also  dishonoured  when 
at  maturity. 

14th  of  November  1881,  Collard's  in- 
solvency was  generally  known  at  Liverpool. 

18th  of  November  1831,  the  plaintiffs 
gave  notice  to  Yates  not  to  deliver  the 
rum  to  any  person  but  themselves. 

19th  of  November  1831,  the  plaintiffs 
made  a  verbal  demand,  and,  on  the  2l8t  of 
November,  a  written  demand,  of  the  rum, 
which  Yates  refused  to  deliver. 

The  plaintiffs  had  had  dealings  with 
Yates  often  before,  for  some  years  back, 
and  had  bought  of  him  large  quantities  of 
rum,  which  they  left  in  his  cellars,  and 
when  they  effected  resales,  they  gave  deli- 
very orders  to  the  purchasers,  and  Yates 
had  not  delivered  any  of  such  rums  <bought 
on  former  occasions  by  the  plaintiffs  with- 
out having  received  delivery  orders  from 
them.  Yates  was  not  in  the  habit  of  ac- 
cepting general  delivery  orders  ;  but  when 
the  plaintiffs  bought  of  him  goods  lying  in 
bond,  they  got  orders  accepted  as  they 
wanted  them  out.  In  the  meantime,  the 
plaintiffs  looked  after  the  casks,  sampled 
them,  and  coopered  them,  as  occasion  re- 
quired. The  plaintiffs  did  not  get  a  deli- 
very order  accepted  for  either  of  the  par- 
cels bought  by  them  on  the  28th  of  June 
and  the  13th  of  August  1831,  but  resold 
a  part  of  each  parcel  to  CoUard  on  the  day 
of  the  purchase,  to  which  resale  the  want 
of  a  delivery  order  was  no  impediment. 
The  rums  which  the  plaintiffs  bought  on 
the  28th  of  June  and  13ih  of  August  were 
sampled  on  the  quay,  when  landed,  and 
the  samples  taken  to  Yates's  sale-room. 
The  plaintiffs  received  the  samples  of  those 
only  which  they  did  not  sell  to  Collard. 
The  remainder  Collard  kept  at  Yates's,  and 
concealed  them  from  his  master.  It  is  in- 
variably the  custom  for  purchasers  of  rum 
to  take  the  samples  and  to  cooper  the  casks. 
Collard,  soon  after  the  purchase,  had  the 
puncheons  which  he  bought  coopered  in 
Yates's  warehouse,  and  marked  C.  The 
plaintiffs  never  touched  those  puncheons  or 
sampled  them,  but  left  Collard  to  look  after 
them,  until  the  21st  of  November,  when 
they  liad  them  sampled. 

28th   of   October   1831,  Collard    sold 
twenty-six  puncheons,  part  of  the  forty- 


four,  to  the  defendant  Kaye,  Mid  < 
to  him  an  invoice,  with  marks  audi 

81  St  of  October  1831,  Kaye, 
ten  and  twelve  in  the  momingi; 
bills  for  the  price,  which  weie  c 
noured.  On  the  same  morning,  Ui 
employed  by  Kaye  applied  at  liie  c 
house  of  Yates  for  permifsioo  U 
and  gauge  the  twenty-six  pundu 
behalf  of  Kaye  ;  and,  at  about  niac 
the  same  morning,  Yates's  warebc 
accompanied  the  cooper  to  the  waj 
when  the  latter  prepared  the  casta 
gnuger,  and  marked  them  J.  A.  1 
the  same  day,  the  gauger  attend 
gauged  the  puncheons  on  behalf « 
fendant  Kaye,  and  on  that  and  the  «o 
day,  the  cooper  employed  by  Kaye  o 
the  casks.  The  warehouseman  of 
fendant,  Yates,  was  present  nw^J 
time  of  gauging  and  coopering  11 
cheons.  If  the  cooper  had  met  w 
impediment  at  Yates's,  at  nine  o'c 
that  momipg,  there  would  have  b« 
to  inform  the  defendant,  Kaye,  bi 
had  accepted  the  bills  of  Collard. 
the  persons  came  from  defendant 
to  gauge  the  rums,  they  were  refas( 
times  by  a  clerk  of  Yates ;  then 
came,  and  had  it  done.  The  co 
gauging,  and  marking,  were  do 
Collard's  knowledge,  and  by  hit 
sion. 

7ih  of  September  1831,  Collard 
remaining  eighteen  puncheons  to 
fondants,  Bond  and  Proctor,  and  c 
to  them  an  invoice,  with  marks  ai 
hers. 

9th  of  September  1881,  the  dei 
Bond  and  Proctor,  settled  with  Co 
these  rums.  The  samples  of  these 
puncheons,  which  were  part  of  th 
six  samples  which  Collard  kept  a 
counting-house,  were  taken  to  B 
Proctor  after  the  sale  of  them. 

Out  of  this  lot  of  eighteen  pu 
Yates  delivered  three  to  Bond  and 
with  the  assent  of  Collard,  via.  oi 
5ih  of  October,  one  on  the  1st  oi 
her,  and  one  on  the  8th  of  Noverol 
separate  delivery  orders,  signed 
and  Proctor,  but  without  any  deliv 
from  the  plaintiffs. 

On  the  19th  of  November,  1 
Proctor  presented  to  the  plaiDtif 
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leliTery  order  for  tlie  remain- 
in  told  to  them  by  Collard,  as 
e,  for  the  twenty-six  puncheons 
i;  both  of  which  orders  tlie 
ated  to  accept. 
foTember   1831,  after  the  de- 

plaintiffst  they»  by  the  perm  is- 
By  Minpled  the  remaim'ng  forty- 
nt. 

was  argiied  by  Cresswell,  for 
b;  by  Wigktman^  for  the  de* 
re  ;  by  Roscoe,  for  tlie  defen- 
and  Proctor ;  and  by  Cowlings 
idant  Yates.— Collard,  the  first 
I  will  be  seen,  was  no  party  to 
[Aa  the  Judges  intimated,  that 

was  one  of  fact,  rather  than 

arguments  are   not   given  in 

laintiffs,  it  was  contended,  that, 

thero   and   Yates,  tliere  liad 

and  a  complete  delivery  ;  and 

ween  them  and  Collarcl,  there 

0  delivery,  except  of  the  two 
for  which  they  gave  delivery 

1  that  the  use  of  the  delivery 
at  instance,  and  the  refusal  to 
e,  shewed  that  those  orders 
I  by  the  parties  themselves  as 
delivery.  And  as  to  the  sub- 
lye,  and  Bond  and  Proctor,  it 
ed,  that  they  could  be  in  no 
ion  than  that  of  Collard,  under 
hey  were  compelled  to  claim, 
wing  eases  were  cited  for  the 
Langforiy.  TiUr{l\  Steven- 
eioek  (2),  Anon.  (3),  Bloxam  ▼. 

Bloxam  v.  Morley{5\  Hodg^ 
6),  SUihey  v.  Heyitard(J\  and 
r^(8). 

efendants,  Kaye,  and  Bond  and 
raa  contended,  that  there  was 
delivery  to  Collard,  and  pay- 
in  in  bills  of  exchange  ;  and 
boae  bills  were  running,  those 
'^omd  fide  bought  and  paid  for 
that  this  gave   them  a  right 


lis. 

&  Srlw.  535. 

ftCraM.941;  i.c.7Dovr.&KyI.d96. 
fcCrM«.951iS.e.7Dow.ficR>'l.407. 
Rep.  440. 
Mfc.  504. 
•  4S3. 


which  could  not  be  divested  by  the  subse* 
quent  failure  of  Collard. 

For  these  defendants,  the  cases  of  Drnvu 
V.  Reynolds  (9)f  HomautU  v.  Farran  (10), 
Kintochv.  Craig {M\ Homes y.H^aiMon{lft\ 
Green  v.  Hayifiome{\3\  Ellis  v.  //«al(14), 
were  cited. 

For  the  defendant  Yates,  it  was  con- 
tended, that  the  plaintiffs  bad  parted  to 
Collard  with  their  right ;  and  that  Yates 
was  not  estopped  from  setting  up  the  rights 
of  other  parties.  For  him,  the  cases  of 
Syeds  v.  //ay(15),  Pope  ▼.  Biggs  {16\  and 
Wilson  v.  Anderton  (17). 

Dexman,  C.  J. — The  plaintiffs  were  the 
absolute  possessors  of  the  property  in  this 
case,  they  having  purchased  and  paid  for 
the  rums  lying  in  the  warehouse  of  Yates. 
A  portion  of  the  rums  was  sold  by  them 
to  Collard,  a  clerk  in  the  employment  of 
Yates  ;  but,  before  any  demand  of  posses- 
sion  was  made,  one  of  the  bills  by  which 
he  paid  for  them  was  dishonoured,  and  the 
others  subsequently.  The  question  is,  waa 
anything  done  which  had  the  effect  of  divest- 
ing the  plaintiffs  of  the  property  in  the  goods  ? 
Collard  had  the  power  to  take  the  rums 
into  his  own  possession,  while  the  bills  were 
running,  or  to  sell  them  to  others,  who 
might  also  take  possession  of  them.  But 
the  custom  in  Liverpool  for  the  warehouse- 
men not  to  deliver  the  possession  of  goods, 
except  upon  the  receipt  of  a  delivery  order, 
prevented  his  taking  possession  of  them ; 
for  no  delivery  orders  were  obtained,  with 
the  exception  of  an  order  for  the  delivery 
of  two  puncheons.  It  has  been  maintained, 
that  the  plaintiffs  hate  transferred  the 
whole  by  the  delivery  of  a  part ;  but  the 
delivery  of  the  two  puncheons  appears  to 
me,  under  the  curcumstanees,  to  have  quite 
the  contrary  effect ;  for,  at  that  time,  they 
gave  notice  to  Collard,  that  diey  should 
keep  the  remainder  until  they  had  given 

(9)  4  Caspb.  eer. 

(10)  S  Bam.  &  Aid.  497. 

(11)  3  Tenn  Rep.  787. 

(1«)  SBarn.&Crefs.54f;i.c.4Doir.&Ryl.et. 

(13)  1  Siark.  N.P.C.  447. 

(14)  3  Term  lUp.  464. 

(15)  4  Term  Rea  f  60. 

( 16)  9  Bam.  &  Creia.  145  ;  t.  c.  4  Maa.  &  RjL 
193  ;  •.  c.  7  Law  Joara.  K.B.  t46. 

(17)  1  Bim.  &  AdoL  450;  a.  c.  9  Law  Jouro* 
K.B.  48. 
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delivery  orders  for  the  whole.  There  are 
some  facts  which  might  be  submitted  to  a 
jury  for  them  to  presume  as  to  the  delivery, 
— such  as  the  taking  of  samples,  and  the 
coopering;  but,  here,  the  Court  are  judges 
of  the  facts ;  and  they  are  not  evidence  from 
which  I,  for  one,  can  presume  a  delivery. 
I  do  not  think  that  any  delivery  took  place. 
Had  the  plaintiffs  then  a  right  to  retain 
the  goods  on  their  receiving  notice  of  Col- 
lard's  insolvency  ?  It  appears  to  me,  that 
they  could  be  divested  of  the  right  of  stop- 
page til  iramttu  by  nothing  short  of  an  ac- 
tual transfer  of  the  possession.  Yates  is 
not  entitled  to  certain  possession  of  the 
goods  ;  for,  against  him,  the  plaintiff  has, 
in  the  first  instance,  established  a  most 
complete  title  ;  and  he  is  unable  to  set  up 
the  right  of  any  other  person.  It  is  urged, 
with  regard  to  the  other  parties,  that  Col- 
lard  was  enabled  by  the  plaintiffs  to  go 
into  the  market  with  an  apparent  title;  but 
it  may  be  answered,  that  he  was  destitute 
of  the  usual  evidence  of  title,  the  delivery 
order ;  and  that,  therefore,  there  was  a 
doubt  upon  his  title,  which  should  have 
excited  their  vigilance. 

LiTTLEDALB,  J. — I  also  think  the  plain- 
tiffs are  entitled  to  recover.  In  this  case, 
the  question  is,  can  the  action  be  main- 
tained against  Yates?  Notwithstanding  the 
arrangements  between  the  plaintiffs  and 
CoUard,  a  parcel  of  goods  was  sold  by  the 
plaintiffs  to  Collard  in  June,  and  another 
parcel  in  August ;  Collard  paid  for  the 
first  parcel  by  bills  of  exchange,  which 
were  afterwards  dishonoured,  and  taken 
up  by  the  plaintiffs,  to  save  their  credit ; 
Collard  had,  at  that  time,  no  right  of  pro- 
perty— the  goods  not  being  paid  for  ;  Col- 
lard became  insolvent  in  November;  and, 
on  his  insolvency,  the  lien  of  the  plain- 
tiffs, upon  the  second  parcel  of  goods,  re- 
vived. The  question  then  is,  has  the  in- 
solvency of  Collard  and  his  dishonour  of 
the  bills  divested  the  plaintiffs  of  their 
right  of  retaining  the  goods  ?  When  a  sale 
is  completed  at  Liverpool,  it  is  customary 
for  the  vendor  to  give  the  purchaser  a  de- 
livery order  for  the  goods  sold.  The 
plaintiffs  did  not  give  Collard  a  delivery 
order.  The  actual  possession  of  the  goods 
might,  however,  be  acquired  in  some  other 
wav,  as  by  actual  transfer.  In  Liverpool, 
as  in  other  placesi  invoices  are  given  upon 


mere  sales.  I  do  not,  therefore,  tl 
delivery  of  the  invoice  gives  any 
Collard.  Afler  Collard  had  recei 
invoice,  he  marked  the  punches 
coopered  them.  But  the  marki 
coopering  by  Collard  cannot  be  coi 
as  vesting  the  possession  in  him. 
not  appear  that  Yates  consented 
marking  and  coopering ;  indeed,  K 
vendee  of  Collard,  was  refused  to  be 
to  mark  the  casks.  No  delivery  or 
obtained  by  Collard ;  and,  being  c 
Yates,  he  must  have  known  that 
customary  to  obtain  a  delivery  orde 
does  not,  therefore,  appear  to  hai 
enough  to  take  possession  ;  and  the 
possession  revived  in  the  plaintiffs 
dishonour  of  the  bills,  on  the  Istof  li 
ber.  With  regard  to  Kaye,  he  was 
first  instance,  refused  permission  t 
the  casks,  though  he  afterwards 
them ;  Bond  and  Proctor  do  still  h 
Kaye.  A  man  not  having  the  i 
property,  and  the  right  of  possessi< 
not  transfer  such  right  to  a  vendc 
the  original  vendor  having  a  right 
sume  the  possession,  the  sub-veni 
be  in  no  better  situation.  It  is  sa 
the  right  of  stoppage  tit  transilu  is 
in  consequence  of  the  delivery  of 
the  goods.  In  the  cases  of  ^i 
Poyntz{lS\  and  Simmonds  v.  Sm 
the  delivery  of  part  was  done  for  t 
purpose  of  giving  possession  of  the 
but,  here,  the  whole  was  expressly 
to  be  delivered.  This  case  depem 
two  or  three  principles  of  law,  witl 
ference  to  particular  cases.  If,  in 
place,  goods  remain  in  the  possei 
the  vendor,  and  are  not  paid  for,  t 
dee  is  not  entitled  to  possession 
pays  for  them.  Collard  did  not, 
case,  take  possession  ;  and,  in  the 
place,  the  second  vendee  can  stam 
better  situation  than  his  own  vendo 
Parke,  J. — I  am  also  of  opini< 
the  plaintiff*  is  entitled  to  recover 
case  involves  no  doubtful  principle 
the  only  difHculty  is  in  drawing  in 
from  the  facts  ;  in  this,  a  jury  migl 
The  question  is,  was  there  any  deli 

(18)  1  Not.  &  Man.  tSi ;  s.  c.  4  Bva 
568  ;  11  Law  Journ.  K.B.  55. 

(19)  5  Bam.  &  Cress.  857;  s.c*  8  Doi 
693 ;    5  Law  Journ.  K.B.  10. 
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iti&  to  Colkrd  ?  The  factt  are 
indeed,  il  ii  but  a  question  of 
is  an  issue  directed  to  be  tried  by 
(be  Interpleader  Act,  whether  the 
are  entitled  to  the  possession  of 
s:  Yates  was  the  importer,  and 
!s  the  warehouseman.  The  plain- 
originaliy  entitled  to  the  goods  ; 
I  for  them,  and  an  invoice  was 
to  them.  By  the  law  of  England, 
liiit  that  the  contract  of  sale  passes 
nty  in  the  thing  sold  from  the 
>  the  purchaser.  It  is  so  stated 
Holt.  There  is  a  note  by  Mr. 
,  in  the  case  of  Bailey  v.  Culver^ 
in  which  thia  it  stated  to  be  a 
bat  the  doctrine  will,  I  appre* 
n  emamination,  be  found  to  be  well 
The  defendant  is  a  warehouseman, 
mrehouseman  could,  without  doubt, 
le  ju$  tertii.  Are  there  then  any 
KMW  entitled,  and  have  the  plain- 
ed with  those  goods  ?  They  were 
t  Collard,  who  bought  them,  did 
actual  possession.  He  did  not 
Helivery  note,  and  the  bills  of  ex- 
ith  which  he  paid  for  the  goods 
lonoured.  On  the  14th  of  No- 
lle had  become  insolvent.  Collard 
be  entitled  to  the  property  of  the 
>nt  the  goods  had  continued  in  the 

0  of  the  plaintiffs  until  the  di&ho- 
Jie  bills.  At  that  time,  their  lien 
lod  they  had  a  right  to  take  pos- 
f  the  goods  in  travsHu,  unless  the 
r  bad  done  something  in  the  mean* 
divest  that  right.     Collard,  it  in 

take  possession,  because  he  had 
taken  ;  but  it  is  not  found,  that 
lea  were  given  to  him  as  part  of 
B  bulk.     Then  as  to  the  delivery 

one  or  two  puncheons — this  was 
irt  delivery  of  the  whole ;  it  was 
ion  of  them  from  the  remainder  ; 
lid,  therefore,  by  that  act,  did  not 
il  poasession  of  the  residue.  As 
arking  by  initials — that  is  an  act 

equivocal,  and   may  be  equally 

the  purpose  of  taking  possession 
MnIs,  or  for  the  purpose  of  identi- 
ra.     It  ia  stated  in  the  case,  that 

1  mode  ia  to  give  a  delivery  order, 
igh  there  are  other  means  of  uking 

U  k  C.  448;  S.C.  f  M.  &  R.  566;  7  Law 
1.19. 


possession,  yet  the  absence  of  a  delivery 
order  is  a  strong  circumstance  to  shew  that 
possession  was  not  intended  to  be  taken. 
With  regard  to  Kaye,  and  Bond  and  Proc* 
tor,  is  there  any  possession  taken  by  them  ? 
Kaye,  it  is  said,  by  coopering  and  gauging 
the  casks,  had  taken  possession :  the  latter 
of  these  acts  is  also  equivocal.  The  coo- 
pering is  certainly  an  act  of  taking  posses- 
sion ;  and  this  is  the  only  part  of  the  case 
upon  which  I  have  entertained  a  doubt. 
Kaye  was,  however,  at  first,  refused  permis- 
sion to  mark  the  casks ;  and,  as  it  is  usual 
to  have  a  delivery  order  where  parties  intend 
to  take  possession,  this  cannot  be  regarded 
as  a  taking  of  possession.  The  case  ia  less 
strong  as  to  Bond  and  Proctor.  The  rule 
of  law  is,  that  if  parties  neglect  to  take 
possession,  they  are  in  no  better  situation 
than  their  vendor.  This  rule  is  laid  down, 
and  I  think  correctly,  in  Craven  v.  Ryder » 
We  next  come  to  the  question — has  Yates 
made  himself  liable  to  the  sub-vendees? 
Had  he  undertaken  to  deliver  these  goods, 
and  represented  Collard  as  the  owner,  he 
would  be  estopped,  and  answerable  to  Bond 
and  Proctor,  and  to  Kaye.  But  nothing 
of  this  sort  appears  to  have  taken  place. 
Bond  and  Proctor,  and  Kaye,  should  not 
have  pnid  for  the  goods  before  they  got 
possession.  Upon  the  whole,  I  entertain 
no  doubt  of  the  plaintiff's  right. 

Patteson,  J. — I  am  of  the  same  opi- 
nion. It  appeared  to  me,  on  the  trial,  as 
it  does  now,  that  this  is  rather  a  question 
of  fact  than  of  law  ;  and  to  be  a  question, 
has  there  been  any  actual  delivery  of  these 
goods  ?  Had  this  appeared  to  me  so  clearly 
at  the  trial,  I  should  not  have  recommended 
a  case.  The  following  are  the  circum- 
stances of  the  transaction : — The  goods 
were  sold  by  Yates  to  the  plaintiffs  upon 
credit,  and  Yates  would  have  had  a  lien 
upon  the  goods  had  the  plaintifia  not  paid 
for  them,  and  he  might  have  retained  them. 
They  were,  however,  paid  for,  and  Yatea 
remained  in  the  situation  of  warehouseman 
to  the  plaintiffs.  The  principal  difficulty 
in  this  case  arises  from  the  double  charac- 
ter of  Collard.  It  is  found  to  be  the  cus- 
tom of  warehousemen  to  deliver  goods 
upon  the  presentation  to  them  of  a  delivery 
order.  1  his  custom  is,  I  think,  an  incon- 
venient one,  and  may  give  rise  to  the  moat 
difficult  queationa.     The  goods  became  the 
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property  of  Collard,  being  sold  to  him  on 
credit  by  the  plaintiffs.  Before  his  accept- 
ances became  due,  he  might  have  taken  the 
actual  possession ;  and,  had  the  goods  heen 
transferred  into  his  name,  he  might  have 
sold  them  without  risk  to  the  sub-vendees. 
I  think  the  plaintiffs  are  entitled  to  the 
possession  of  the  goods  as  between  them 
and  Yates.  The  possession  was  not  taken 
by  means  of  the  samples ;  the  giving  of 
them  was  not  a  part  delivery  of  tlie  whole. 
They  cannot  be  held  to  be  any  part  of  the 
bulk,  it  being  expressly  stated  in  the  case, 
that  they  were  taken  before  the  sale,  llie 
coopering  is  a  different  act.  Had  Kaye 
gone  to  the  warehouse  of  Yates,  Collard 
bemg  an  indifferent  person^  the  necessity 
of  a  delivery  order  might  have  been  su- 
perseded by  the  coopering.  The  cooper- 
age by  Collard  was  in  his  character  of 
clerk  to  Yates,  rather  than  as  purchaser 
from  the  plaintiffs  ;  and  under  no  circum- 
stances can  the  coopering  by  Kaye  have  a 
greater  effect  than  that  by  Collard.  Sup- 
posing the  plaintiffs  to  have  a  right  to  re- 
tain the  goods  against  Collard,  does  the 
re-sale  make  any  difference  ?  As  between 
Collard  and  his  vendees,  the  effect  is,  that 
he  could  have  no  right  of  stoppage  in 
transitu :  but  as  between  them  and  the  ori- 
ginal vendees,  it  can  make  no  difference. 
A  question  arises  aa  between  Yates  and 
Kaye — is  the  right  of  Kaye  against  Yates 
established  by  the  coopering  ?  and  are  the 
acts  done  by  Collard  referable  to  his  cha- 
racter of  seller,  and  not  to  that  of  clerk  ? 
After  Kaye  had  not  been  allowed  by  the 
other  clerks  to  cooper  the  puncheons,  he 
obtains  permission  from  Collard  to  do  so. 
This  act  must,  I  think,  refer  to  his  charac- 
ter of  seller,  and  cannot,  therefore,  be 
binding  on  Yates,  as  the  act  of  his  agent. 
The  plaintiffs  are,  therefore,  I  think,  enti- 
tled to  recover. 

Postea  to  the  plmntiffs* 

Upon  a  subsequent  application  to  the 
Court,  on  the  question  of  costs,  the  Court 
ordered — 

That  the  plaintiffs  should  be  paid  their 
whole  costs  by  tiie  defendant  Yates  ; — that 
he  should  bear  his  own  costs  of  the  trial ; 
that  for  the  residue  of  the  costs,  he  was  to 
be  indemnified  by  the  dcfendanu  Kaye,  and 
Proctor  and  Bond^  in  equal  moieties. 


1833.    > 
Nov.  8.  > 


CAMPBELL    V.    KICKA1 
OTHXRS. 


Insurance — Suppression  of  fact 
rialily. 

Upon  a  question  as  to  the  maU\ 
a  fact  not  communicated  by  the  at 
tlte  assurer, — semble,  that  the  op 
underwriters  and  others  engaged  in  i 
business  are  not  receivable  in  eviden 
can  only  be  allowed  to  speak  to  fai 
course  of  their  practice,  upon  which 
are  to  form  their  opinion  as  to  the  . 
materiality. 

This  was  a  special  action  on  i 
against  the  defendants  for  allege 
gence,  in  their  character  of  agenti 
plaintiff.  The  defendants  pleai 
guilty.  The  cause  was  tried,  at 
tings  after  Michaelmas  term,  1831 
Denman,  C.  J.,  when  the  following  i 
to  he  the  principal  facts  : — 

The  plaintiff  was  a  merchant,  re 
Sydney,  in  New  South  Wales, 
fendants  were  merchants  in  Engl 
were  employed  by  the  plaintiff  to 
insurance  upon  cargo  in  a  ship  ca 
Cumberland,  from  Sydney  to  Engla 
instructions  from  the  plaintiff  to  e 
insurance  were  contained  in  a  lei 
him  to  tliem,  dated  at  Sydney,  on 
of  May  1827:— "Per  Australia' 
some  instructions  upon  other  mi 
to  a  Mr.  Emmet t,  it  thus  proc< 
**  I  will  also  thank  you  to  effect  i 
at  market  price,  on  49  casks,  o 
4,175  New  Zealand  fur  skins,  sh 
the  consignment  of  Mr.  Wm.  Emi 
Cumberland  ;  or,  in  case  of  death 
house.  The  Cumberland  left  Port 
for  London,  via  Hobart  Town,  on 
of  April ;  and,  by  letters  receii 
Mr.  Emmett,  was  at  Hobart  1 
the  1 0th  of  May,  and  was  expect 
from  thence  in  ten  or  fourteen  d 
that  date.  To  give  every  chanc< 
Emmett's  arrival  in  England,  I 
rected  my  friend  Mr.'Harris  not  i 
this  until  thirty  days  after  the  i 
The  Australia  in  London."  Tl 
was  not  addressed,  nor  transmitte 
to  the  defendants,  Messrs.  Rickar 
tosh  &  Co.,  but  was  sent  to  M 
inclosed  in  an  envelope,  which 
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ddrets  :—*"  Tills  letter  is  to  be 
by  Mr.  Harrii  to  Mr.  Emmetr, 

UTived ;  and,  if  not,  is  to  be 
I  Mr.  Harris's  possession  thirty 
the  date  he  received  it,  and  then 
lelivered  to  Messrs.  Rickards, 
k  Co.,  Bishopsgate-streot,  Lon* 
e  Australia  sailed  from  Sydney 

of  June  1827  (thirty  days  after 
rland  had  left  Port  Jackson), 
1 10  London  the  6ih  of  October 

The  letter  was  delivered  to 
I  on  the  8th  of  October,  and  re- 
lim  until  the  15th  of  November, 
Cumberland  not  having  arrived, 
ed  it  to   the  defendants,  who 

efiected  the  insurance  merely 
stter  addressed  to  themselves, 

having  occurred,  the  defen- 
ards,  as  agent  for  the  plain- 
hi  an  action  against  the  under- 
rbey  resisted  the  action  on  the 
the  letter  having  been  received 
rs»  not  being  communicated, 
ivelope  not  having  been  shewn 

Upon  that  ground,  the  Court, 
g  time  to  consider,  gave  judg- 
rour  of  the  underwriters.  That 
e  name  of  Richards  v.  Murdoch 
;  will  be  found  reported  in  Dan- 
yd,  221  ;  s.  c.  1  Lloyd  &  W. 
urn.  &  Cress.  527 ;  8  Law  Journ. 

lent  plaintiff,  as  did  the  under- 
s  defendants  in  that  case,  offered 
ly  underwriters  to  shew,  that,  if 
bove  mentioned  had  been  com- 
to  them,  they  would  either  have 
e  risk  altogether,  or  have  called 
ir  premium  than  they  otherwise 
d  that  tlie  facts  themselves  were 
The  reception  of  this  evidence 
id  to,  on  the  part  of  the  present 

le  of  the  goods  was  4,700/.  The 
>remium,  if  the  above  facts  had 
unicated,  would  have  been  564/., 
damage  alleged  by  the  plaintiff 
en  sustained  in  consequence  of 
id  negligence  at  4,1.30/.  The 
gross  negligence,  upon  this  evi- 
Teft  by  the  Lord  Chief  Justice 
,  who  found  for  the  plaintiff  the 
mt. 
ftie.«.  11.  — K.B. 


A  rule  had  been  obtained  for  a  new  trial, 
on  the  ground,  that  there  was  not  gross 
negligence,  and  that  the  mere  opinion  of  the 
underwriters  ought  not  to  have  been  re- 
ceived in  evidence. 

F.  Pollock  and  Folleii  shewed  cause  (in 
Trinity  term  last),  insisting,  that  the  ques- 
tion of  gross  negligence  had  been  properly 
left  to  the  jury,  or  that,  if  it  were  a  question 
of  law,  the  Court  would,  upon  these  facts, 
say  that  there  had  been  gross  negligence. 
The  question  as  to  the  admissibility  of  the 
evidence,  they  contended  had  been  fully  de- 
cided in  the  case  o^  Richards  v.  Murdoch, 
and  had  been  established  in  Elton  v.  Lar^ 
hins(l). 

Sir  James  Scarlett  and  Maule^  contrL — 
The  Court  would  hardly  pronounce  it  gross 
negligence  in  an  agent  not  knowing  the 
materiality  of  these  facts,  seeing  that  the 
Court  themselves,  in  the  action  against  the 
underwriters,  took  a  week  to  consider  whe- 
ther they  were  material  or  not.  It  seems 
impossible  in  such  a  case  to  consider  the 
agent  as  guilty  of  negligence.  The  case 
was  sufficiently  doubtful  until  the  opinion 
of  this  Court  was  pronounced,  and  even 
that  opinion  is  not  final.  If  the  case  of 
Richards  v.  Murdoch  had  been  turned  into 
a  special  verdict,  it  might  have  been  carried 
up  to  the  House  of  Lords,  and  the  judg- 
ment of  this  Court  reversed.  In  such  a 
case  as  that,  would  it  be  said  that  these 
defendants  were  liable  ?  Secondly — not- 
withstanding the  opinion  of  the  Court  in 
the  former  case,  the  evidence  of  under- 
writers as  to  matters  of  mere  opinion  ought 
not  to  have  been  received.  1  hirdly — the 
facts  not  communicated  were  not  material, 
as  the  information  they  conveyed  was  mixed 
up  with  other  matters,  and  the  underwriters, 
upon  inquiry,  at  the  time  of  effecting  the  in- 
surance, could  have  ascertained  what  ships 
had  arrived  from  Sydney.  But,  fourthly, 
the  plaintiff  himself  cannot  be  allowed  to 
treat  that  as  gross  negligence  which  was, 
in  substance,  but  an  obedience  to  his  own 
directions.  He  intended  most  clearly,  not 
to  have  the  insurance  effected  until  the 
ship  should,  in  his  judgment,  be  a  missing 
ship. 

(1)  5  C.  &  P.  385 :   I  Moor,  it  S.  3*3  ;  8  Bing. 
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,^      v.,     #0^      z^w      t  ^     \y^    /'./tqni^nr     r-js 
«.,., ... ^^    ^  ,    -/v'-^ev^.n/fonr    n    ty)nrt«)n.    Yir 

I 

f,**/  .*v.r.'!  f//ir  *'  A  pIstiAtiff,  in  Hilary  term, 

'.>^r'r»r  ^f^tnftf]^.  tf  yrnn  ntg^npf],  rhat  the 
^i/f  ^ftn*'t^ft\t^*)  -fftm  ri/»t  m^^^fiAl,  ftnH  the 
f"tf.f*  nt  flifhtfth  7.  Mufthtth,  In  whi^^li  it 
•^•••f  )it*]t}  Ut  ^^  «/r,  w»^  t\prtipf]  fo  be  law. 
A*  »ff/  fff♦^,  »^  fliwf  rino  npifcnrn  to  be  at 
lfffr}ffrl^f■  with  fnrtnf*r  t\prjn\on%f  it.  waa 
itf^irffffy  Mr|^#«*l  rlinf  r  romrnrrrinl  man 
ffiifflif  h^  }f|fiMrflnt  of  Niirb  a  Ir^al  point, 
trif  Jinitf  uttmn  uf^^Ufi^wf,  '\'\w  plainfifFwaa 
«I»H  ^filil  In  hn  tircrliirlffl  frnin  rrrnvrririf^, 
^^^•!1lf•!r•  Im  iliii  nni  iniiMiil  tlinf  ihr  fuel 
•tliMiilil  tit*  rinnniMnii'iilPil.  I«nnlty  Rotnn 
mI  iIm«  t'l  till  ni'p  urtp  tilijiM^nl  lit  na  rrrrivrcl 
^HilMiipnlv.  «b"  opiMinn  nf  bi-ol«i«ri«  nn<l 
tini)rnniiii4  Invini^  brrn  amIioiI.  nittl  not 
i»pi»«    1    n>r<l1iM  orjMrtiMirr  \\\  iImmi"  piofVs- 

iSn  i«.  ^xN,  ihr)  \\w  VA\-i  »'iM\»Vrtlr«l   >^;«»  *>r 
«  A*  »»i^i  ^^v-^fi-i 'il,  A\yA  iMii;h!  to  ha\o  hocn 

V^     :^.      V>':        ^^V    .liV    Ot  O^Mrt'^Nft    th«l     t>f 

•  r>»   *>-    1  -,  ^x  1   '^*  n'pvj  Is,'  rk>.*,l«*  J«hv,\lrf^ 

\.,     v».--.  .V  ».   •>«-.  •,■•  V,   V  ■.•.p<*«-  •^^«;^^    Kf  J4^\"'**'/V^ 

.^,,"..  ...   ,,.^ ^.    ».«».>a,%^  ,^    v,->v'>rv'v      br:  *■i^- 

•-,»\V.^V    •     •,     •^,"*       f*..^;<«t^ !'»,"»/    •f   Ktf*ff     fSoi"    \'l/'Wt*< 

•s.s     ^I'vs*     •'*-■   ■two^w  ■«     i»   •*-lii,»4    .■\fKfi<v  «v/\iili 


I,-       it*  ^««,^a^         |^^<>|'       f^         J       #T«   ' 


f\nf*ti 


ir 


t  .rnicer.  vho  via  called  aa  a  wil 
h*  }:.'i:ntirfa.  ^rateti.  JDon  crosa-e 
:r.r..  iia:.  n  iis  ^ninion,  certaii 
vi^r.r  -.^  lare  leen  •iisclosed:  anc 
Uf-r  i.-ifi  lesn.  "he  nolicv  would  i 
les^n  ir.fir-r-vrtten.  rhe:urv,howev< 
3^31  r.sr  :he  -▼*meas'i  opinion,  and 
r-iHic:  for  :hc  liainriif.  When  hij 
TTis  3r*«ied  la  a  jround  for  a  n 
LoH  M-insrieid.  in  the  name  of  th 
Co'irr.  declared  :hat  the  jury  ougJ 
pay  \'ie  lease  rs^prd  to  it, — that  it  n 
<-,c»r.ifln,  inri  net  evidence.  Thesa 
trine  i^  laid  down  in  a  case  Di 
BtfU'-lu  3  .bv  Giief  Justice  Gibbs; 
he  received  the  evidence  upon  gre 
sore,  he  said — '*  The  opinion  of 
writers  upon  the  materiality  of  fa 
the  effect  they  would  have  had  u 
premium,  is  not  admissible  in  e 
Lord  Mansfield  and  Lord  Kenyon< 
tenanced  this  evidence  of  opinior 
think  it  ought  not  to  be  receivec 
the  province  of  a  jury,  and  not  0 
dual  underwriters,  to  decide  wb 
ought  to  be  communicated.  It 
question  of  science,  upon  which  i 
men  will  most  likely  think  alike 
question  of  opinion,  liable  to  beg 
by  fancy,  and  in  which  the  diver 
bo  endless.  Such  evidence  leads  tc 
satisfactory,  and  ought  on  that  ac 
bo  roioctod."  Besides  these  am 
in  5omo  more  recent  cases  such  c 
have  coriainly  been  proposed  ton 
but  ihry  have  passed  without  o\ 
M^A.  it  n-say  be  observed,  the  ans^ 
ot^cn  iivplv  ro   more  than  srieni 

4      * 

«    •      •       • 
v;\>r  *,^-x  c;:rf:ion   of  science, 

csrv^.^'V  I  rue  of  mc-diral  opinioo 

ir  :Sf  rji«  ::  Jlvhc^d*  v.  Af«r 

.^f  ^  y  t}  :'r*t  prfwr,:  rase  ariM«.  1 

*'.'  :rs::m.-»r«  vrs^f.  r£*rf -vec.   In  ciri 

nv^r:   i.n.-^r  :ht  mxini  lor  a  new  Q 

T  rn  r^  -;♦  r r    :  1 :':    no :    f  vp-f*s}y   d 

n(!m:<sirii!  ■■      mi:    i,ij.    vord*   ar 

^.i.v-r*.      :?i:    r.nii-:  xint".    uirv  mn 
i!i;   nniM    n.--n'»iiri^  ir  iher  own  1 

im;:^<v:<:;  .      ..       -../     ,,.    Otli'-f..       1; 

I.-  it.-'.-Ki:     n1     ::r.     J  mi-:  acTec  if. 
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letter  was  material,  and  ought  to 
en  communicated,  and  that  the  jury 
lave  been  bound  to  come  to  that 

this  mode  of  disposing  of  the 
I  doea  not  appear  to  the  Court,  on 
n,  to  be  quite  correct ;  but  we 
at,  as  the  jury  are  to  decide  upon 
eriality  of  the  facts,  and  the  duty 
Ming  them,  this  verdict,  founded 
degree  upon  evidence  that  could 
Ily  be  received,  ought  to  be  set 

Rule  absolute. 


..} 


XNOLEUSABT  V.  EYRE  AND 
ANOTHER. 


i/ioa  immediately  after  Trial  — 
^Judgment, 

r  a  plaintiff  ajter  a  trial,  and  before 
m  of  the  jury  process,  obtains  an 
'  a  speedy  execution,  under  1  IVilL  4. 
^  the  postea  should  state  the  special 
mcef,  m  orc^rr  to  shew  that  the  early 
t  is  warranted, 

upon  a  recognizance  of  bail.  Upon 
nid  tiel  record  of  the  judgment  in 
n  against  the  principal,  the  plain- 
red  the  record  of  a  judgment:  it 
I  that  the  plaintiff,  who  had  ohtain- 
ition  under  1  Will.  4.  c.  7.  s.  Z,  at 
Dgs  between  Hilary  and  Easter 
53,  made  up  the  record,  shewing 
sa  to  be  dated  the  15th  of  April, 
day  on  which  the  jury  process  was 
le;  while  the  actual  judgment  which 
I  signed  upon  the  certificate,  to  war- 
ention  at  the  Sittings,  bore  date  the 
March.  To  remedy  this  incon- 
be  plaintiff  was  allowed  to  amend 
Stt,  setting  out  the  special  circum- 
»rthe  trial,  the  ))ermi8sion  to  sue 
:ution,  and  the  judgment  in  pur- 
lereof,  according  to  the  actual  fact. 
[«r,  for  the  plaintiff. 
'4  for  the  bail. 

ifauntiff  had  previously    made  an 

treating  his  judgment  in  the  Hilary 

as  a  judgment  uf  the  preceding 

enn  ;  but  this  the  Court  held  to 


be  not  warranted  by  the  above  statute ;  and, 
therefore,  a  Judge  in  vacation  allowed  the 
plaintiff  to  amend;  making  the  judgment 
as  of  the  day  on  which  it  was  signed. 
Upon  which  amendment,  the  case  came  be- 
fore the  Court  as  above  stated. 


1833.       >         JAMES  0.  THOMAS  AND 

May  25.  3  another. 

Bond — Defoult  as  to  Interest-- Penalty. 

A  bond  for  a  penal  sum  of  560/.,  was 
conditioned  for  the  payment  of2B0L,  in  three 
years,  with  interest  in  the  meantime  half 
yearly.  It  was  provided,  that  in  case  of 
default  in  payment  of  the  interest,  the  crC" 
ditor  should  be  at  liberty  to  call  in  and  de^ 
mand  payment  of  the  principal.  Default 
being  made  in  payment  of  the  interest,  and 
an  action  brought  for  the  whole : — Heldf 
that  the  defendant  was  not  entitled  to  a  stay 
of  proceedings,  on  payment  of  the  interest 
and  costs;  the  principal  having  become  a 
debt  payable ;  and  not  a  penalty. 

This  was  an  action  of  debt  upon  a  bond 
for  560/.  penalty,  conditioned  for  the  pay- 
ment of  280/.,  in  three  years  from  the  date, 
with  interest,  at  51.  per  cent,  in  the  mean- 
time, to  be  paid  half-yearly.  The  con- 
dition also  contained  a  proviso,  that  in  de- 
fault of  payment  of  the  interest  half-yearly, 
the  obligee  should  be  at  liberty  to  call 
in  and  demand  payment  of  the  principal 
money,  and  all  interest  thereon.  The  de- 
claration set  out  the  condition,  and  averred 
that  a  year's  interest  was  due  and  unpaid  ; 
and  thereupon  the  principal  and  all  inter- 
est was  demanded  of  the  defendants ;  but 
they  did  not  pay;  and  so  the  penal  sum 
was  forfeited. 

On  the  part  of  the  defendants,  E.  F, 
fVilliams  moved  to  stay  proceedings,  on 
payment  of  the  year's  interest  and  costs ; 
relying  on  the  case  of  Afasfen  v.  Touchet 
( 1 ),  where,  in  the  common  case  of  a  money 
bond,  conditioned  for  payment  of  interest 
half-yearly,  and  the  sum  at  the  end  of  a 
specified  time, — the  Court  gave  relief,  and 
stayed  proceedings  on  payment  of  the  in- 
terest and  costs. 

(1)  t  W.  Black.  706. 
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COURT  OF  KING'S  BENCH: 


ParkEi  J. — That  was  a  different  case. 
Here,  it  is  a  special  agreement,  that  in  de- 
fault of  payment  of  interest,  the  principal 
shall  be  demandable.  The  principal  is  now, 
therefore,  the  debt;  and  it  is  not  in  the 
nature  of  a  penalty. 

Rule  refused. 


1833.  >   LORD  OAKLEY  0.  THE  KENSINO- 
May  31.3       TON  CANAL  COMPANY. 

LmUation  of  Action — Local  Act, 

The  effect  of  a  clause  in  a  local  act^  limit' 
ing  the  time  for  bringing  actions  for  any 
thing  done  in  pursuance  of  the  act,  is  not 
altered  by  the  circumstance  of  the  persons 
who  have  done  the  act  complained  of  having 
proceeded  mal&  fide. 

This  was  an  action  on  the  case,  brought 
by  the  plaintiff  (when  he  was  the  Hon. 
Colonel  Cadogan),  charging  the  defendants 
with  having  wrongfully  entered  his  land, 
then  in  the  possession  of  his  tenant,  and 
digging  and  carrying  away  the  soil,  so  that 
the  land  was  lowered  and  became  over- 
flowed with  water ;  and  the  declaration  also 
charged  the  continuing  the  land  so  lowered, 
whereby  it  remained  overflowed,  and  so 
was  diminished  in  value.  The  defendants 
pleaded  not  guilty.  On  the  trial,  the  plain- 
tiff was  nonsuited,  but  upon  a  motion  sub- 
sequently, the  facts  were  turned  into  the 
following 

CASE. 

By  the  act  5  Geo.  4.  c.  Ixv,  for  making 
navigable  a  certain  creek  from  Counter's 
Bridge,  on  the  road  from  London  to  Ham- 
mersmith, to  the  river  Thames,  certain  per- 
sons were  incorporated  by  the  name  of  The 
Kensington  Canal  Company,  and  were  em- 
powered (by  sect.  2)  to  enlarge  the  said 
creek,  and  make  and  maintain  a  canal  for 
navigation  ;  and,  for  the  purposes  afore- 
said, they  were  empowered  (by  the  same 
section)  to  enter  upon  any  lands,  and  set 
out  such  parts  thereof  as  they  should  think 
necessary  for  making  the  canal,  and  there 
to  bore,  dig,  cut,  trench  and  drain,  and  to 
carry  away  the  earth,  &c,  so  dug,  and  to 
construct  such  works,  &c.  as  they  should 
think  necessary  or  convenient  for  making, 
improving,  &c*  the  canal,  in  pursuance  of, 


and  within  the  true  intent  and  meai 
the  act,  making  satisfaction  as  af^ 
tioned  to  the  owners  or  proprietors, 
or  occupiers  of  the  lands,  for  all  d 
to  be  by  them  sustained  in  or  by  t 
cution  of  all  or  any  of  the  powers 
act.  And  that  act  was  to  he  an  im 
to  the  company  and  their  servants  ( 
they  should  do  by  virtbe  of  the 
thereby  granted,  subject  to  the  pi 
and  restrictions  thereinafter  mentioi 

Section  7  provided,  that  nothing 
act  should  extend  to  empower  the  cg 
or  any  other  person,  to  take  or  i 
garden,  &c.  without  the  consent  in 
of  the  respective  owners  and  oc 
thereof,  except  such  as  were  specif! 
schedule  to  the  act. 

Section  16  enacted,  that  owners  an 
piers,  &c.  should  receive  satisfacl 
the  value  of  their  lands,  &c.,  and 
damages  to  be  sustained  in  maki 
completing  the  works  before  direi 
gross  sums,  as  should  be  agreed  u] 
tween  them  and  the  company  ;  and 
diately  after  the  executing  of  the  s 
conveyance,  or  contract  for  the  sa 
company  should  be  at  liberty  to  entc 
and  for  ever  have,  take  and  enjoy  th 
&c.,  for  the  use  and  maintenance 
canal ;  and  if  the  parties  could  noti 
to  the  amount  of  satisfaction,  the  ss 
to  be  settled  by  a  jury.  Section  : 
tained  further  provisions  respect 
satisfaction  to  be  made  for  lands, 
rights  of  the  company,  on  payn 
tender. 

By  section  22  it  was  enacted— 
the  said  company  shall  not  be  obli 
virtue  of  this  act,  to  receive  or  takf 
of  any  complaint  or  complaints  to  I 
by  any  person  or  persons  whomsoe 
any  injury  or  damage  by  him,  her,  • 
sustained,  or  supposed  to  be  sustai 
virtue  or  in  consequence  of  that  act 
notice  in  writing  shall  have  been  { 
relation  thereto  by  or  on  the  b< 
such  person  or  persons  to  the  aai 
company,  within  the  space  of  ^ix  4 
months  next  after  the  time  that  au 
posed  injury  or  damage  shall  have  b 
tained,  or  such  supposed  injury  or 
shall  have  ceased." 

Section  116  enacted,  that  if  any 
should  sustain  any  damage  in  his  la 
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idon  ofany  of  the  powers  given 
lor  which  compensation  waK  not 
idedy  such  damage  should  be 
by  a  jury,  as  therein  directed, 
ount  recovered  and  applied  as 
before  provided  for. 
9  128  it  was  enacted — **  That 
1,  suit*  or  information  shall  be 
oommenced  by  any  person  for 
ine,  or  to  be  done,  in  pursuance 
or  in  execution  of  the  powers 
ieSfOr  the  orders  and  directions 
\  given  or  granted,  every  such 
irmation  shall  be  brought  or 
within  six  calendar  months  next 
et  shall  have  been  committed, 
here  shall  be  a  continuance  of 
en  within  six  calendar  months 
le  doing  or  committing  of  such 
11  have  ceased,  and  not  after- 
And  the  defendant,  in  such 
nit,  shall  and  may  plead  the 
le,  and  give  this  act  and  the 
ter  in  evidence,  at  any  trial  to 
ivupon,  and  that  the  same  was 
luance  and  by  authority  of  this 
'  it  shall  appear  to  have  been  so 
any  action,  suit,  or  information 
Higbt  after  the  time  »o  limited 
;  the  same,  then,  and  in  such 
iry   sliall    find   for    the  defen- 

dnle  to  this  act  did  not  include 
entioned  in  the  declaration. 
,  7  Geo.  4.  c.  xcvi,  (May  1826), 
ig  the  former,  it  was  provided, 
hat  all  and  every  the  powers, 
md  authorities  contained  in  the 
ite,  (except  as  by  this  act  al- 
lealed),  should  be  applicable  to 
f,  as  if  now  repeated,  and  that 
lould  be  construed  as  one. 
e  tben  given  (sect.  2nd)  to  the 

slope  the  banks  of  the  canal, 
npensation  to  the  owners  and 
f  land  which  should  be  required 
pose ;  but,  by  sect.  5,  nothing 
vas  to  authorize  the  company 

injure  any  land  for  the  last- 
purpose,  without  the  consent, 
of  tbe  respective  owners  and 
ixcept  such  lands  as  were  spe- 
chedule  to  that  act. 
Is  in  question  were  not  in  this 
Each   of  the   statutes    had    a 


clause  enacting,  that  it  should  be  deemed 
and  taken  to  be  a  public  act. 

Tlie  land  in  question  was  garden  ground, 
in  the  occupation  of  Thomas  Adam,  the 
plaintiff  being  the  reversioner.  In  1825, 
the  canal  company  took  part  of  it,  for  the 
purpose  of  sloping  the  bank,  making  the 
tenant  a  compensation,  and,  further,  pro- 
mising him  67/.  for  the  crops  which  he 
then  had  upon  the  land  so  taken.  In 
1827,  they  applied  to  him  to  be  allowed 
to  cut  away  more  of  the  land  for  the  same 
purpose ;  but  he  refused  permission,  un- 
less the  company  obtained  the  consent  of 
Mr.  Lee,  Lord  Oakley's  solicitor,  and  Mr. 
Stanford,  his  surveyor,  and  paid  him 
(Adam)  the  67/.  They  told  him,  they  had 
got  the  consent  of  the  gentlemen  named, 
and  they  paid  the  67/.,  afler  which,  in 
September  1827,  they  entered  upon  the 
land,  and  dug  it  away,  for  the  purpose  of 
sloping  the  banks,  lowering  it  to  such  an 
extent  that,  at  the  next  and  every  high 
tide  afterwards,  the  river  Thames  flowed 
in  and  covered  it,  and  rendered  it  incapa- 
ble of  cultivation.  Neither  Mr.  Lee  nor 
Mr.  Stanford  had  ever  given  consent  to 
the  proceedings.  No  notice  of  complaint 
was  given  by  the  plaintifl*  till  January 
1831,  more  than  four  years  afler  the  land 
was  sloped  away,  and  the  tide  first  flowed 
over  it.  The  defendants  insisted  that  the 
case  was  within  the  compensation  clause, 
sect.  116;  and,  if  not,  that  the  damage 
accrued  when  the  land  was  sloped  away, 
mul  the  action  ought  to  have  been  brought 
within  six  months  afler  that  time.  The 
plaintiff  contended,  that  the  damage  was  a 
continuing  injury,  and  had  not  ceased  within 
six  calendar  months  before  the  action  was 
brought,  and  also  that  the  defendants  had 
not  acted  as  persons  who  considered  tliem- 
selves  really  and  bond  fide  pursuing  the 
authority  given  by  the  statutes,  but  had 
been  guilty  of  a  fraud  upon  the  occupier 
of  the  land,  and  were  not  protected  by  the 
restrictive  clauses. 

R.  Bayley,  who  appeared  for  the  plain- 
tiff, endeavoured  to  distinguish  the  case 
from  that  of  The  Governor  and  Company  of 
the  British  Cast  Plate  Manufacturers  v. 
Meredith  (1),  which  had  been  successfully 
cited  at  the  trial,  and  Daniel  v.  Wilson  (2), 

(1)  4  Term  Hep.  794. 
i^t)  h  Teim  Rop.  i. 


210 


COURT  OF  KING'S  BENCH: 


Boothby  v.  Morton  (3),  Goby  v.  the  Wilt- 
shire  Canal  Company  {4i),  Tfieobaldv.  Crich- 
more  (5),  Groves  v.  Arnold  (6),  Roberts  v. 
Read  (7),  and  Wordsworth  v.  Harley  (8), 
on  the  ground  that  the  present  defendants 
had  acted  maid  fide^  and  could  not  take 
advantage  of  their  own  wrong  in  having 
made  the  false  representation  to  the  plain- 
tilTs  tenant. 

Thesiger,  contra,  was  stopped. 

Denmam,  C.  J. — There  is  nothing  to 
prevent  the  operation  of  the  clause,  limit- 
ing the  action  to  six  months  after  the  act 
done.  However  wrongful  the  act  done, 
the  plaintiff  knew  of  it,  and  might  have 
brought  his  action  within  the  limited  time. 

LiTTLEDALE,  J.,  Parke,  J.,  and  Patte- 
soM,  J.  concurred. 

Postea  to  the  defendants. 


18dd 
June 


Will—  Codkil— Attestation. 


UTTERTON  AND  OTHERS  0. 
ROBINS  AND  OTHERS. 


A  paper,  in  the  nature  of  a  codicil^  but 
not  attested  so  as  to  pass  real  estate,  is  not 
rendered  effective  as  to  real  estate  by  a  sub- 
sequent codicil,  properly  attested,  on  a  sepa^ 
rate  paper,  containing  no  reference,  in  terms, 
to  the  unattested  paper. 

The  following  case  was  sent,  pursuant  to 
a  decree  of  the  Court  of  Chancery,  for  the 
opinion  of  the  Court. 

John  Robins,  being  seised  to  him  and  his 
heirs  of  divers  freeliold  estates,  and  being 
also  possessed  of  divers  leasehold  estates 
and  personal  effects,  duly  made  and  publish- 
ed his  last  will  and  testament  in  writing, 
executed  and  attested  in  manner  required  by 
law  for  passing  freehold  estates  by  devise, 
and  bearing  date  the  12th  day  of  Septem- 
ber 1823  ;  and  thereby,  after  charging  his 
real  estate  in  aid  of  his  personal  estate,  with 
the  payment  of  his  debts,  he  bequeathed  his 
leasehold  messuages  in  Regent  Street  and 

(3)  3  Brod.  &  Bing.  239. 

(4)  3Mau.  &  Selw.  580. 

(5)  1  Barn.  &  Aid.  U7. 

(6)  SCampb.  242. 

(7)  16  East,  215. 

(8)  1  B.  &    Aitol.   391  ;   9.  c.   9  Law   Joum. 
M.C.  60. 


King  Street,  as  to  one  moiety  the 
the  use  of  his  son,  Joseph  Robins, 
with  remainder  to  the  use  of  his 
in  manner  therein  mentioned,  and  a 
other  moiety  thereof,  to  the  use 
daughter,  Mary  Reid,  the  wife  oi 
Reid,  for  the  joint  lives  of  herself 
husband,  remainder  to  the  use  of 
vivor  for  life,  remainder  to  the  use 
children  in  manner  therein  mentionc 
the  said  testator  devised  his  fee  si 
certain  freehold  premises  in  Ti 
Street,  and  certain  leaseholds  in  Pad 
Street,  to  the  use  of  Thomas  Braroal 
his  life,  remainder  to  the  use  of  tl 
dren  of  Thomas  Bramall,  by  the  t( 
deceased  daughter,  Sophia,  as  there 
tioned  :  and  the  testator  then  gave 
vised,  in  the  words  and  figures  folic 
that  is  to  say,  '*  I  give,  devise,  and  b 
unto  the  said  Caleb  Welsh  Collins, 
ard  White,  and  John  Goble  Blake, 
heirs,  executors,  and  administrat< 
freehold  messuage  or  dwelling-house 
on  the  east  side  of  Northumberland 
in  the  Strand,  in  the  county  of  Mi< 
being  No.  5  in  the  same  street,  and 
the  tenure  or  occupation  of  Mr.  Hi 
his  under-tenants,  and  also  my  Ic 
house  situate  on  the  west  side  of 
Street,  in  the  same  county,  being 
in  the  same  street,  and  now  in  the 
tion  of  Christopher  Musgrave,  i 
[^and  also  my  messuage  or  dnelling'h 
with  the  appurtenances,  now  unlet,  si 
at  the  west  end  of  Brompton  Ten 
and  also  my  leasehold  messuag 
dwelling-house  and  grounds,  situa 
Brompton,  in  the  county  of  Middl 
and  now  in  the  tenure  of  or  occup 
(under  a  lease)  of  Mr.  Heavy,  o 
under-tenants,  together  with  all  oi 
yards,  outbuildings,  and  appurteiu 
to  the  same  messuages  respective!; 
longing  and  appertaining,  or  occi 
therewith,  to  hold  unto  and  to  th* 
of  the  said  Caleb  Welsh  Collins,  [j 
ard  White,  and  John  Goble  Blake^ 
heirs,  executors,  administrators,  an 
signs,  for  all  the  respective  estates,  U 
and  interests,  which  I  shall  have  i 

*  The  words  printed  in  Italics  and  witbii 
in  the  body  of  the  will,  were  atrucJc  tbroi 
testator ;  and  the  addition  in  the  mmrgin  it 
and  in  the  testator*»  own  band-writing. 
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r^iuments  respectively ,  at  the  time 
weaie;  nevertheless,  for  the  intents 
poses  hereinafter  expressed  and  de- 
XNiceming  the  same,"  which  intents 
poses  were  to  the  use  of  Frances 
Ftterton,  another  daughter  of  the 
atOFy  during  the  joint  lives  of  her- 

her  husband,  John  Utterton,  re- 
after  the  death  of  the  survivor,  to 
of  the  children  of  the  said  John 
i«aiid  Frances  Anne  his  wife,  in  man- 
ein  mentioned,  and  in  the  part  of 
containing  such  last- mentioned  de- 
re  were  in  the  hand-writing  of  the 
ator,  the  marginal  observations  and 

hereinbefore  set  forth ;  and  the 
tator,  after  various  other  devises 
Dcata,  among  which  was  a  legacy  to 
esa  at  law,  Elizabeth  Robins,  now 

of  Henry  Wood  Roby,  gave  and 
the  rest,  residue,  and  remainder  of 
and  personal  estate,  of  what  nature 
soever  and  wheresoever,  unto  the 
leb  Welsh  Collins,  Richard  White, 
in  Goble  Blake,  their  heirs,  execu- 
niniatrators,  and  assigns,  as  to  one- 
Mrt  thereof,  to  such  uses  as  were 
elbre  expressed  and  declared  of 
leeming  the  secondly  mentioned 
of  the  said  messuages,  heredita- 
ind  premises  in  Regent  Street  and 
treet  aforesaid,  of  which  the  first 
a  declared  for  the  use  of  the  said 
eidy  as  thereinbefore  was  mentioned, 
ar  thereto  as  the  circumstances  of 

would  allow,  and  as  for  and  con- 
one  other  fourth  part  thereof,  to 
*B  as  were  thereinbefore  expressed 
jared  of  and  concerning  the  said 
',  and  leasehold  messuages,  heredita- 
ind  premises,  situate  in  Tichborne 
Paddington  Street,  and  Weymouth 
ihereinbefore  devised  and  bequeath- 
of  which  the  first  trust  was  tlierein- 
leclared  for  the  benefit  of  the  said 
omaa  Bramall,  as  thereinbefore  was 
ed  ;  and  as  for  and  concerning  one 
lorth  part  thereof,  to  such  uses  as 
nreinbefore  expressed  and  declared, 
concerning  the  said  freehold  and 
d  messuages,  hereditaments,  situate 
bumberland  Street,  Harley  Street, 
unpton,  thereinbefore  devised  and 
bed,  and  of  which  the  first  trust 
reinbefore  declared  for  the  use  of 


the  said  Frances  Anne  Utterton,  as  therein- 
before was  mentioned;  and  as  for  and  con- 
cerning the  remaining  fourth  part  thereof, 
to  such  uses  as  were  thereinbefore  express- 
ed and  declared  of  and  concerning  the  said 
first  tlie  rein  be  fore  mentioned  moiety  of  his 
said  messuages,  hereditaments,  and  pre- 
mises in  Regent  Street  and  King  Street 
aforesaid,  and  of  which  the  first  trust  was 
thereinbefore  declared  for  the  benefit  of  his 
said  son,  Joseph  Robins,  during  his  life,  as 
thereinbefore  was  mentioned,  or  as  near 
thereto  as  circumstances  would  allow  ;  and 
the  said  testator  appointed  the  said  James 
Reid,  Joseph  Robins,  John  Utterton,  and 
Thomas  Bramall,  executors  of  his  said  will. 

The  said  testator  afterwards  made  and 
published  a  codicil  to  his  said  last  will, 
which  codicil  bore  date  the  8th  day  of  May 
1825,  and  is  executed  and  attested  in  man- 
ner required  by  law,  for  passing  freehold 
estates  by  devise;  and  thereby,  after  reciting 
that  he  had  given  and  devised  all  the  rest 
and  residue  of  his  real  and  personal  estate 
unto  Caleb  Welsh  Collins,  Richard  White, 
and  John  Goble  Blake,  therein  named,  their 
heirs,  executors,  administrators,  and  assigns, 
upon  certain  trusts  therein  mentioned ;  and 
that,  since  the  date  and  execution  of  his 
said  will,  he  had  purchased  certain  estates, 
and  had  contracted  to  purchase  other  es- 
tates, he  thereby  gave  and  devised  unto 
the  said  Caleb  Welsh  Collins,  Richard 
White,  and  John  Goble  Blake,  and  their 
heirs,  all  and  single  his  messuages,  lands, 
tenements,  and  hereditaments,  and  real  es- 
tate whatsoever  and  wheresoever,  which  he 
had  purchased,  and  contracted  to  purchase, 
since  the  date  and  execution  of  his  said 
will,  together  with  the  rights,  members, 
and  appurtenances  thereto  belonging ;  to 
hold  the  same  to  the  use  of  the  said  Caleb 
Welsh  Collins,  Richard  White,  and  John 
Goble  Blake,  and  their  heirs  for  ever; 
nevertheless,  upon  the  several  trusts  in  and 
by  his  said  will  expressed  and  declared 
concerning  his  real  estate,  thereby  devised 
to  the  said  Caleb  Welsh  Collins,  Richard 
White,  and  John  Goble  Blake,  as  therein 
aforesaid. 

The  said  testator  afterwards  wrote  and 
signed  the  following  codicils,  or  memoran- 
dums or  papers  of  a  testamentary  nature, 
which,  however,  were  not  executed  in  the 
presence  of,  or  attested  by  any  witness. 
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"  Mbmorandimi  for  ray  executors  and 
trustees,  29th  Aiigiut  18^.      - 

"  Whereas  I  purchased  a  house  freehold, 
of  Lady  Bulkley,  in  Portugal  Street,  Lin- 
coln's Inn-fields,  (per  Ligbtfoot  &  Robson, 
and  which  is  conveyed  from  Lady  Bulkley 
to  my  son  Joseph  Robins,  the  deeds  in  my 
possession,)  I  give  the  said  house  now  in  the 
occupation  of  Mr.  Usher,  tailor,  as  tenant 
at  will,  to  my  dear  daughter  Frances  Ut- 
terton,  wife  of  Col.  John  Utterton,  and  to 
go  to  her  family,  as  settled  according  to 
the  other  property  in  my  will.  Am  certain 
that  my  son  Joseph  will  assign  it  according 
to  my  wiah.   John  Robins,  Regent  Street. 

*'  I  had  given  my  aaid  daughter  a  house  at 
the  west  end  of  Brompton  Terrace,  which 
I  since  sold,  and  the  above  is  in  lieu  of  the 
said  house. 

"  John  Robins." 

The  said  testator  afterwards  duly  made 
and  published  anotlier  codicil  to  his  said  will, 
bearing  date  the  17th  day  of  December 
1825,  and  executed  and  attested  in  manner 
required  by  law  for  passing  freehold  estates 
by  devise,  in  the  words  and  figures,  or  to 
the  purport  and  effect  following — that  is  to 
say,  '*  This  is  a  codicil  to  my  will,  which 
bears  date  Uie  l£th  day  of  September 
1823,  and  which  1  hereby  confirm ;  where- 
as I  have  since  the  date  and  execution  of 
my  said  will,  purchased  and  agreed  to  pur- 
chase divers  real  estates  and  hereditaments ; 
now  I  do,  by  this  codicil  to  my  said  will, 
devise  the  same  to  the  trustees  in  my  said 
will  mentioned,  their  heirs  and  assigns,  to  the 
uses,  upon  the  trusts,  and  for  the  intents 
and  purposes,  and  subject  to  the  powers 
and  provisoes  in  my  said  will  expressed, 
declared,  and  contained,  of  and  concerning 
the  residue  of  my  real  estates.*' 

The  testator  afterwards  made  and  pub- 
lished another  codicil  to  his  said  will,  bear- 
ing date  the  7th  day  of  December  1827, 
and  executed  and  attested  in  manner  re- 
quired by  law  for  passing  freehold  estates 
by  devise,  and  which  codicil  is  in  the  words 
and  figures,  or  to  the  purport  and  effect 
foliowiug — that  is  to  say,  "  I  do  hereby  re- 
publish my  last  will  and  testament,  in  order 
tiiat  all  estates  purchased  or  agreed  to  be 
purchased  by  me,  since  the  date  and  publi- 
cation th.ereof,  may  pass  under  the  general 
devise  of  all  my  real  estates  therein  com- 
prised." 


The  testator  afterwaade  iMf^j 
published  another  codicil  to  hi^i 
bearing  date  the  27th  day  of  Janin 
which  is  executed  and  attested- ii 
required  bylaw  for  passing freehol 
by  devise,  and  is  in  the  worda.aix 
or  to  the  purport  and  efiect  foUoni 
is  to  say,  "I  do  hereby  giveudfe 
bequeath  all  lands, :  teneMentStrd 
ditaments  purchased,  contracled  fin 
veyed  to,  or  otherwise  acquired 
since  the  date  of  my  will,  to -the  m 
upon  the  same  trusts,. Andr^subjei 
same  powers,  as  are  expressed  iO' 
concerning  the  residue  of  ray  eslati 
devised."  ■ .    ,. 

The  testator  afterwards  wn^ji 
ed  a  certain  memorandumi.wjbvok 
titled,  "  A  memopanduni:  made  1$ 
1829,  to  .be  observed  hj,:T9^  t: 
(first  divisbn,)  of  mjr  d^rea  andjii 
after  my  decease,  -aad  ac€Qr<lin| 
will ;"  and  in  the  siid  memorand) 
enumerating  the  property  speciRi 
vised  to  the  other  branches  <iif:  hi 
he  proceeds  to  enunni^rate  tl)<hfli 
specifically  devised  io.iMn*  liM 
her  family,  whid)  pi^rt  of  .the  ^ 
randum  contains  a  passage.  491 .4 
and  figures  following — that  is<,tp> 
freehold  house  situate  in.:^^|pg4 
Lincoln's  1  nn- fields,  purc)ias«^  fi 
Bulkley,  let  to  Mr.  Woodi  OftbiM 
on  lease,  for  twenty-one  yf^f s»i|qf 
mas  1826,  determinable  a^  a^^v^ 
annum,  50L,  the  house  re^u^ffd 
Robins's  expense*  Mr.  ,Wopd|;pf| 
mium  o£  SOL"  .;,  |, 

The  testator  afterwards  du)yi^ 
published  another  codicil  tp  Jti4,fi 
ing  date  the  5th  day  of  Februai 
which  is  executed  and  attested  U 
required  by  law  for.  passing,  fr^ 
tates  by  devise,  and  is  i^  ihe^'iifi 
figures,  or  to  the  purport  and  e£bct ) 
-^that  is  to  say,  **  1,  John.  Robioii, 
this  a  further  codicil  to  my'willy]v4 
date  the  1 2th  day  of  Septemb^  j 
give  and  devise  all  real  estajtes  and. 
ments,  purchased  by  me  since  t)^ 
execution  of  my  said  will,  (Or  thf 
therein  named,  their  heirs  andi> 
the  uses,  and  upon  the  trusts  in  i|i] 
expressed  and  declared,  pf  and  .0 
the  residue  of  mv  real  estates." 
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talor  died  on  Uie  17tli  day  of 
,f  without  luiTiiig  revoked  or 
■ud  will  and  codicils,  save  so 
laid  will  was  altered  by  the  said 
r  any  of  the  said  codicils  were 
altered  by  subsequent  codicils. 
tort,  in  the  said  teststor's  will 
proved  the  said  will  and  codicils 
iodomsy  in  the  Prerogative  Court 
ibiabop  of  Csnterbury  ;  but  that 
not  grant  probate  of  the  inter- 
muiures,  marginal  additions,  and 
b  the  said  will,  but  granted  pro- 
said  will,  as  it  was  originally 
eaerving,  however,  to  any  of  the 
rer  to  propound  such  interlinea* 
urea,  marginal  additions,  and 
at  any  future  time. 
taior  had  issue  three  sons  — 
hn  Elisha  Robins,  deceased,  the 
I  Robins,  and  James  Robins,  and 
bters — namely,  Mary  Reid,  So- 
ill,  deceased,  and  Frances  Anne 

sha  Robins,  the  eldest  son  of  the 
Tf  died  about  twenty- five  years 
g  Eliaabetli,  his  daughter  and 
,  him  surviving,  who  is  his 
■w,  and  is  now  the  wife  of  Henry 

tobios  has  not  any  children,  but 
leveral  children  of  Mrs.  Reid, 
UNI,  and  of  the  late  Sophia  Bra- 
ve parties  to  this  suit. 
lat  1S24,  the  testator  sold  the 
ffompton  Terrace ;  between  Ati- 
md  the  6th  of  August  1 825,  he 
the  house  in  Portugal  Street, 
Id  the  aaid  testamentary  papers, 
ids  dated  the  20tli  and  Slst  of 
1829,  the  same  was  conveyed  to 
lios  and  his  heirs,  to  the  use  of 
'  and  his  heirs. 

t  was  instituted,  among  other 
the  purpose  of  having  the  will 
I  of  the  said  testator  established, 
lata  thereof  carried  into  execu- 
y  the  decree  made  in  this  cause 
e  Chancellor,  bearing  date  the 
r  February  18d2,  it  was  (among 
i)' ordered,  that  a  case  should  be 
le  opinion  of  the  Judges  of  His 
Soart  of  King's  Bench ;  and  that 
I  Maueh  case  should  be,  whether 
HSR.  TT.— K.R. 


tlie  house  and  premises  in  Portugal  Street, 
in  the  pleadings  of  the  cause  mentioned, 
were  devised  by  the  will  of  the  testator,  or 
any  and  which  of  his  codicils  mentioned  in 
the  pleadings  of  that  cause ;  and  if  so,  to 
whom  the  same  were  so  devised,  and  for 
what  estate  and  interest. 

This  case  is  stated  in  pursuance  of  that 
decree ;  and,  accordingly,  the  question  for 
the  opinion  of  His  Majesty's  Judges  of  the 
Court  of  King's  Bench  is,  whether  the  house 
and  premises  in  Portugal  Street,  in  the 
pleadings  mentioned,  were  devised  by  the 
will  of  the  said  testator,  or  any  and  which 
of  his  codicils  in  the  pleadings  mentioned  ; 
and  if  so,  to  whom  the  same  were  so  de- 
vised, and  for  what  estate  and  interest. 

/.  Russell,  for  Mr.  and  Mrs.  Utterton. — 
The  house  in  Portugal  Street  passed  by  the 
unattested  paper,  dated  the  29th  of  August 
1825,  in  connexion  with  the  marginal  re- 
mark on  the  will,  dated  the  6th  of  August 
1825.  The  case  of  Quest  v.  WiUasey  and 
others  {V)  establishes  the  proposition,  tlist  a 
codicil  properly  attested  to  pass  real  estates, 
may  have  the  eflfect  of  establishing  previous 
codicils  not  so  attested.  When  a  codicil  is 
published,  it  republishes  the  will,  and  adopts 
all  previous  documents  connected  with  it. 
In  Crosbk  v.  Mac  Douall  (2),  it  was  ob- 
served by  Lord  Alvanley,  then  Master  of 
the  Rolls,  *'  It  is  perfectly  true,  that  if  a 
man  ratifies  and  confirms  his  will,  he  rati- 
fies and  confirms  it  with  every  codicil  that 
has  been  added  to  it ;"  indeed,  all  the  cases 
on  the  subject  treat  the  will  and  the  codicils 
as,  being  taken  together,  the  evidence  of 
the  testator's  disposing  mind — Hulme  v. 
Heygaie{p).  But  much  reliance  will  be 
placed  by  the  other  side  upon  the  fact, 
that  the  rodicil  of  the  29th  of  August  1825, 
waa  upon  a  separate  piece  of  paper  from 
the  will.  Upon  this  subject,  it  is  laid  down 
by  Mr.  PomeUf  in  his  work  on  Devises^ 
vol.  1,  p.  614,  as  a  principle  to  be  deduced 
from  all  the  cases,  that  a  *'  codicil,  if  exe- 
cuted according  to  the  Statute  of  Frauds, 
will  amount  to  a  republication  of  a  wilt  of 

(1)  S  Biog.  4S9 ;  R.  c.  10  B.  Mo.  S93  ;  3  Law 
Joum.  C.P.  114 ;  and  3  Biog.  614 ;  \t  B.  Mo.  t ; 
o  \mw  Joam.  C.P.  101. 

(«)  4  Ves.  616. 

(3)  1  M«r.  ?94. 


fl4 


COURT  PF  KfiNOV  BBNCH : 


xeid  estate:  «nd.  dm  rule^  ic  is.  ta  -Ue  ob- 
fMirvedi  appliesi  whether  the  eodicil  be»  or 
be  ooty  annexed  to  the  will;  for  every  codi- 
cil is,  in  Gonatrectioo  of  law,  part  of  a  man's 
last  will,  whether  it  be  so  described  in  such 
codicil  or  not ;  and,  as  such,  furnishes  con- 
clusive evidence  of  the  testator's  consider- 
ing his  will  as  existing  at  tliat  time  ;"  and 
according  with  this  is  the  case  of  CarlUm 
dem.  Oriffin  \\  Griffin  (4),  which  extended 
the  benefit  of  the  attestation  of  the  last 
codicil  to  all  the  preceding  testamentary 
papers,  though  written  on  different  sheets 
of  paper.   And  this  accords  with  the  rule  in 
practice,  that,  where  a  will  and  codicil  ap- 
pear to  be  both  duly  attested,  the  witnesses 
to   the  codicil  are  the  proper  persons  to 
prove  the  wilL 

Next,  assuming  the  house  in  Portugal 
Street  to  liave  passed,  as  before  contended, 
it  is  clear,  that  the  subsequent  devise  of 
the  residue,  in  general  terms,  would  not 
work  as  a  revocation  of  the  previous  spe* 
cific  devise — Rowley  v.  EfUm{J5)^  and 
HoUftuk  V.  Pardoe{6). 

Wrighif    for    the    residuary    devisees, 
contra«— The  caution  and  security  provided 
by  the  Statute  of  Frauds,  have  not  here 
been  observed.     The  witnesses  to  the  will 
have  never  even  seen  the  paper  now  ad- 
vanced as  a  codicil.     This  fact  disposes  of 
tlie  case  of  Guest  v.  Willasey^  as  an  autho- 
rity  on   the  other   side,   for  the  codicils 
themselves,  in  that  case,  were  written  upon 
the  same  slieet  of  paper  as  tlie  will.     The 
same  remark  applies  to  the  marginal  writing 
in  pencil,  on  the  will  itself,  in  the  present 
case.     It  is  unattested.     It  does  not  ap- 
pear to  have  been  seen  by  either  of  the 
witnesses.  It  ia  not  referred  to  by  any  sub- 
sequent attested  paper.     There  is  no  case 
or  opinion  of  any  writer  which  maintains 
the  validity  of  a  paper  under  siich  circum- 
stances, as  far  as  it  may  affect  real  property. 
It  is  a  leading  important  fact,  in  compliance 
with  tlie  Statute  of  Frauds,  that  tlie  wit- 
nesses should  see  the  instrument  dsey  at- 
test ;  Braderick  v.  Brotkrick  (7),  and  Canon 
V.  Dade  (8),  are  examples  of- this. 

(4)  1  Burr*  649. 

(5)  S  Mer.  1S8. 

(«)  «  W.  Black.  975. 
(7)  I  P.  Wmt.  a:J9. 
<8)  I  Bre.  C*C.  99. 


.  i?«w/<i  in  feply.—b  !•;•*» 
the  witnesses  must  see  the  ii|st|n 
attest.     The  quesuon  iSb  ^  ^^^ 
a  subsequent  attestation*  nfea 
unattested  paper.  >' 

The  following  certificate  mjs 

sent : —  .    '•.. 

<•  We  have  b^ard  this  dM: 
counsel,  and  are  of  opinion,  -Uw 
and  premises  in  Portugd  .*tl! 
pleadings  mentioned,  passed  by 
of  the  5ih  of  February  IWO,  I 
tees  named  in  the  testetor'a  will 
and  assigns,  to  the  uses  and 
trusts  expressed  in  his  wtU^of  8 
inir  the  residue  of  his  re4  estaH 

.:     MT.Diaui^ 

■   ",JH^P.SlaK3l 

"June  7,  ISfJ*."  ^'j 


!■> 


,    .■ .  ■  ...■■ » '>  <■    • 

18^3.     1 
Nov.  8.    1 

\     TVS    Kim.W{S 
k              .       '   OXBIiBiL 

.-*:;■.■ 


Cronn  PractkeSenlenf^d\ 

In  this  case  the  Court  nded 
a  defendant  had  been  seoseyM^ 
sizes,  in  pursuance  of  tbe-^ili 
1  Wil.  4.  c.  70.  s.  9,  he  oaim« 
apply  to  this  Court  to  **  ardei 
noenr,"  merely  upon  alfidavita 
go  to  the  mitigation  of  pnnishra' 
to  the  consideration  of  the 
passed  the  sentence.  To  call  a| 
to  interfere,  some  ground  mn 
which  could  not  liave  been  i 
the  Judge. 


1833. 


} 


ANUERDON  T.   LO 


Defendant — Abaienu^ni  — JL 
fice  Copy. 

1 .  Verdicl  for  defendani  s» 
assumpsit — rule  to  skeft  ewi 
should  not  be  a  new  trial,  1 
came  on  to  be  heard,  the  defe 
Held,  that  the  rule  should  tl 


fiTRIMlTV^iRM;  ms. 


Its 


IP  **Hiltt  dutkmf^wif  ikejtulgmgni 
W^io  tki  ttrm  m  iMek  it  wom 
dkm  iki  drfendmiU  woi  Rving, 
t  fjpy  mf  rnn  unsmer  in  Chancery 
•M^rnce.  li  appemnd  from  the 
mofike  miMes»  who  had  compared 
wpff  wkk  the  original^  thai  the 
mmmed  words  at  length^  nch  ae 
un#,^  **ormiar/*  ^c,  which  in  the 
mowo  wrkiea  ^compiC  «'  oror," 
Ufiokono  objection. 

mMr  ao  action  by  the  indorsee 
B  aeeeplor  of  a  bill  of  exchange 
.,  tried  before  the  Lord  Chief  J  us- 
» Sittiaga  after  Micliaeimas  term. 
rgMera  ittae.  The  defence  set 
'  trial  was«  that  the  drawer,  John 
id  obtained  this  with  five  other 
I  of  tbe  tame  amount,  to  get  dis- 
and  thai  all  the  defendant  ever 
10  respect  of  them  was  the  sum 
and  that  one  George  Pennell,  into 
ids  five  of  these  bills  found  their 
»tiated  them  in  an  usurious  con- 
cfae  purchase  of  pictures  from  the 
f  chained  at  the  sum  of  SfiOOL^ 
^ides  2,000/.  in  casli,  to  make 
ial  amount ;  and  that  the  whole 
id-  and  coatrivance  among  the  se- 
te  Wjpoa  tbe  defendant, 
sftndant  had  filed  a  bill  in  equity 
Dveiy  against  all  the  parties  ;  and 
01.  of  the  defence,  an  examinefl 
ha  answer  of  tbe  present  plaintiff 
ad  in  evidence;  but  it  appeared 
r  of  the  words  were  abbreviated, 
•  ibr  complainant,  oror.  for  orator 
'.  ia  was  contended,  that  this  could 
iaeivedt  aa  it  was  evidently  not  a 
le  original  answer,  which  contained 
abbreviations.     The  witness  who 

itt  swore  that  the  copy  was  pre- 
tbe  officer  of  the  court  in  which 
it  was  filedi  and  that  it  contained 

than  the  usual  abbreviations  in 
ies  ;  that  he  had  read  it  with  the 
bod  that  it  was  correct  excepting 
eviations,  which  were,  however, 
i4Dtelligihle,  and  conveyed  the 
Mj«learly  lo  hia  mind  as  if  all  the 
i  been  written  at  length. 
lOrcl  Chief  Justice  admitted  the 
irtaanring  to  the  plaintiff  liberty 


to  movOi  if  iv  ahonn  beeooM  necessary. 
Furtlier  eVfdenes  waa  given  to  prove  tha 
nsary ;  and  other  points  aroae,  which  it  is 
not  material  to  mention.  The  jary  found 
a  verdict  fbr  the  defendant. 

A  rule  mei  for  a  new  trial  was  obtained 
in  Hilary  term,  upon  two  grounds:  Isr, 
that  the  office  copy  of  the  answer  ouslit 
not  to  have  been  received ;  and  2ndly,  that 
the  verdict  waa  asainst  evidence.  Upon 
the  case  being  called  on  in  the  present 
term,  Plati  suggested,  that  as  the  defen- 
dant had  died  since  the  rule  was  obtaioed« 
it  was  unnecessary  to  procee<l  further,  as 
the  action  would  necessarily  abate.  Steer, 
on  the  other  side,  contended,  that  if  the  rule 
should  be  discharged,  the  judgment  would 
relate  to  the  term  immediately  succeeding 
the  verdict,  when  it  would  in  due  course 
have  been  entered  up,  had  it  not  been  pre- 
vented by  the  rule  nisi. 

The  douaT  were  of  this  opinion,  and  on 
a  subsequent  day,  the  learned  Judge  having 
read  the  notes  of  the  trial — 

R.  V.  Richards  and  Steer  shewed  cause. 
—  It  is  not  the  practice  to  produce  original 
answers,  in  Chancery,  in  evidence  upon  the 
trial  of  an  action  between  the  parties. 
The  best  secondary  evidence  is  all  that  is 
required  ;  and  office  copies,  which  have  a 
double  security  for  their  accuracy,  in  being 
furnished  by  an  officer  of  the  Court,  and 
the  examination  by  the  person  who  pro- 
duces them  on  oath,  are  surely  the  best 
secondary  evidence.  The  contractions  and 
abbreviations  in  this  instance  are  the  ordi- 
nary ones,  and  their  import  and  meaning 
are  in  no  respect  doubtful.  It  is  sufficient 
if  the  witness  can  undertake  to  swear  that 
the  copy  he  produces  has  the  same  mean* 
ing  as  the  original,  that  is,  that  the  charac- 
ters used  in  the  copy  make  up  the  same 
word  to  the  ordinary  understanding  of  man- 
kind accustomed  to  such  documents  as  the 
greater  number  of  characters  used  in  the 
original,  ft  is  sufficient  that  the  witness 
should  be  able  to  say,  that  the  answer  filed 
is  a  record  of  a  particular  meaning,  and  that 
he  is  enabled  to  declare  so,  from  the  copy 
in  his  hand  and  bis  recollection  of  the  ori- 
ginal, which  he  has  read.  The  copy  is,  in 
efiect,  nothing  more  than  a  means  of  re- 
freshing the  memory  of  tlie  witness.  Sup- 
|K)se  a  record  to  consist  of  only  a  line,  or 
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8o  much  as  a  witness  might  etsily  commit 
to  memory,  there  could  he  no  objection,  in 
principle,  to  his  repeating  the  contents  vied 
voce  before  the  jury.  The  defendant  cer- 
tainly produced  the  best  evidence  he  could 
obtain,  because  it  is  well  known  that  the 
originals  are  not  permitted  to  be  taken  off 
the  file  of  the  court ;  and  it  was  sworn  that 
no  otlier  copy  would  be  permitted  to  be 
examined  with  the  original,  but  the  copy 
furnished  by  the  office.  It  is  futile,  there- 
fore, to  say,  that  the  defendant's  attorney 


might  have  nude  m  werbt^m  d  fte 
copy  himself,  and  thereby  protected  hi 
against  the  objection. 


The  CouET  were  clearly  of  opiii 
the  copy  was  properly  admitted,  aod 
the  objections  on  the  ground  of  the  d 
viations  ought  not  to  prevail:  and 
hearing  counsel  on  the  qnestion  as  li 
verdict  being  against  evidence — 

DUckarged  ike  n 


J  > 


iTfi'^  J\V^ 


c    i|     .r- 
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SES  ARGUED  AND  DETERMINED 


IN 


€it  Court  of  Common  ^Uw* 


MICHAELMAS  TERM,  3  WILL.  IV. 


^} 


iUAW  V.  ARDSN  AMD  AN- 
OTHSIU 


lejf'i  BiU^  Useless  Charges, 

^^dering  an  attorney's  billf  a  charge 
^f^ly  useless^  may  he  rejected  by 
conud,  as  to  a  charge  for  work 
^ss,  or  in  respect  of  which  there 
*"jr  negligence,  the  client*s  remedy 
^  heing  hy  a  cross  action  only. 

^m  action  brought  against  the 
S  who  were  attornies,  for  the  re- 
19/.  8<.   \\d.\    the  defendants 
iet-offof  21/.  Idi.  6(/.,  for  busi- 
er the  plaintiff  in  the  Palace 
^  |Miid  d/.  lOi.  into  court, 
ie  was  tried,  at  the  Sittings  after 
In  last|   in   Middlesex,   before 
J.   The  following  were  the  facts 
( :  The  plaintiff  had  employed 
^iUs,  at  his  attornies,  to  sue  one 
K»per»  for  the  sum  of  51/.  10#. 
cceptaoce;  the  action  proceeded, 
Uliffhaving  obtained  a  judgn)ent, 
>^  haiii^  been  issued,  the  father 
^dant  in  that  action,  by  way  of 
^nd  for  the  purpose  of  gaining 
jT  the  debt  and  costs  incurred, 
k  his  SOD  William  Cooper,  and 

UiS,  lI.r-CJ*. 


as  his  surety,  into  a  joint  and  several  pro- 
missory note  to  the  plaintiff  for  the  amount ; 
part  of  the  note  being  paid,  but  a  balance 
remaining  due,  the  defendants  by  the  direc- 
tion of  the  plaintiff  commenced  two  actions 
upon  such  note,  against  Cooper  and  his  son, 
in  the  Palace  Court. 

Notices  of  declaration  having  been  de- 
livered, Cooper,  the  father,  came  to  the 
plaintiff,  and  offered  terms  of  compromise ; 
when  it  was  agreed,  that  4/.  10«.  should  be 
paid  towards  the  debt  and  costs  up  to  that 
time,  and  tliat  a  deposit  should  be  made  of 
two  carts  as  a  security  ;  one  of  which  was 
to  be  deposited  on  the  8th  of  September, 
and  the  otiier,  by  10  o'clock  on  the  9th  of 
September ;  and  in  consideration  of  such 
sum  paid,  and  of  such  deposits  being  made 
accordingly,  the  plaintiff  agreed  to  stay  the 
proceedings  for  four  weeks. 

On  the  9th  of  September,  the  carts  not 
having  been  deposited  according  to  such 
arrangement,  the  plaintiff  addressed  the 
following  letter  to  the  defendants : — 

•*Sept.  9,  1831. 
*'  W.  Shaw  presents  his  compliments  to 
Messrs.  Ardens — Cooper  left  with  me  4/. 
10*.  on  Wednesday  evening,  and  was  to 
have  deposited  property  in  my  hands,  par^ 
yesterday  and  part  this  oioruing,  which  he 
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Ims  not  done ;  therefore,  I  now  will  shew 
them  no  more  indulgence. 

"174,  Great  Surrey-street." 

Upon  the  receipt  of  this  letter,  the  de- 
fendants signed  judgment,  and  issued  exe- 
cution against  the  Coopers,  who  then  ob- 
tained a  rule  calling  on  the  plaintiff  Shaw 
to  shew  cause  why  the  judgment  should  not 
be  set  aside  as  having  been  signed  contrary 
to  good  faith.  The  defendants,  on  the  part 
of  Shaw,  shewed  cause,  bat  the  rule  was 
made  absolute  with  costs ;  which  costs, 
amounting  to  6/.  9^.  6cf.,  paid  by  the  de- 
fendants to  Cooper's  attorney,  by  the  direc- 
tion of  the  plaintiflT,  together  with  the  plain- 
tiff's costs  of  opposing  the  rule,  and  their 
charge  for  the  two  actions  and  signing 
judgment,  constituted  the  defendants'  set- 
off in  this  action. 

The  plaintiff  contended,  that  the  business 
in  respect  of  which  the  defendants  claimed 
a  set-off,  ought  never  to  have  been  done ; 
and,  consequently,  that  the  defendants  had 
no  right  to  charge  for  it.  The  Chief  Jus- 
tice, in  his  direction  to  the  jury,  said,  "  The 
question  is,  whether,  looking  only  to  the 
interest  of  their  client,  the  plainti£S  to  which 
alone  they  should  look,  they  should  have 
gone  on  to  incur  all  these  costs;  or,  whether 
the  proceedings  were  unnecessary  and  im- 
proper." 

The  jury  found  a  verdict  for  the  plaintiff, 
with  16^  damages. 

Adanu^  Serj.^  now  moved  to  set  that  ver- 
dict aside,  and  submitted,  that  the  defen- 
dants' claim  by  way  of  set-off,  should  have 
been  treated  as  if  they  had  brought  an  action 
for  the  amount  of  their  bilK  In  such  action, 
allegations  of  negligence,  or  of  want  of  skill 
or  judgment,  would  have  been  no  answer, 
but  must  liave  been  the  subject-matter  of  a 
cross  action — Tempter  v.  M*Laeklan{l)\ 
though,  in  sudi  an  action,  it  might  have  been 
competent  to  the  defendants  to  shew  that 
the  whole  of  the  work  done  was  useless, 
HUl  V.  FeailiersUmhaugh  (2) ;  an  attorney 
can  be  liable  only  for  gross  negligence  or 
gross  want  of  skill,  and  not  for. a  mere  error 
in  judgment:  and,  after  the  plaintiff's  letter, 
the  charge  for  signing  judgment,  at  least, 
wa9  unexceptionable,  so  that  the  whole  of 
the  defendants' charges  cannot  be  rejected  as 

(1)  S  New  Rep.  136. 
(3)  7  Bbg.  M9. 


improper,  and,  thereforey  the  whoh 
should  be  allowed. 

TiNDAL,  Lord  C.J. — ^The  Terdid 
cause  liaving  been  given  for  a  aai 
201.,  the  rules  of  the  Court  do  not  | 
new  trial  unless  the  Judge  hat  misi 
the  jury,  or  has  received  or  re|eet 
dence  improperly.  The  question,  lb 
now  is,  whether  evidence  was  imp 
admitted,  or  the  cause  was  impropf 
to  the  jury.  The  defence  to  the  aeti 
a  set-off  to  more  than  the  amooot 
plaintiff's  demand.  The  plaintiff 
the  validity  of  the  claim  of  set-off,  ai 
is  no  safer  way  of  determining  tha 
than  by  considering  it  as  if  tlie  det 
were  suing  on  a  bill  for  business  do 

The  defendants  were  retained 
plaintiff  to  sue  the  Coopers,  father  i 
for  the  amount  of  a  promissory  noli 
actions  were  brought  in  the  Palao 
and  judgment  was  about  to  be  signe 
terms  of  compromise  were  oflferec 
which  a  deposit  was  to  be  made,  m 
paid  up  to  that  time«  by  the  Coopei 
defendants,  however,  signed  jndgi 
Cooper  alleged,  against  good  faiu 
rule  to  set  it  aside  on  that  gpround 
posed  by  the  defendants  unauoe 
The  claim  of  set-off,  in  the  presen 
was  made  up  of  the  charges  for 
judgment ;  for  unsuccessfully  oppo 
rule  to  set  it  aside ;  and  for  the  oott 
rule  paid  to  Cooper's  attorney.  Wi 
defendants  have  been  entitled  to 
these  charges  in  an  action  on  their 

This  is  not  a  case  for  considern 
ther  the  bill  be  divisible  or  not, 
whole  of  the  items  objected  to  relat 
transaction;  and  no  principle  of  biii 
clearly  established  than  ihia,  that 
cannot  enforce  a  charge  for  doing 
which  is  useless  to  his  employe) 
question,  therefore,  was,  whether  tl 
was  necessary  for  the  plaintiff,  or  wa 
on  by  the  defendants  through  over* 
with  a  view  of  making  buatnesalbr  t 
advantage.  That  it  was  uselesa  to  I 
tiff,  appears  from  the  result.  Ti 
alone,  would  not,  indeed,  be  cone! 
shew  it  was  improperly  undertd 
that  was  a  question  for  the  jsry, 
on  which  the  evidence  was  coDflictii 
these  facts,  therefore,  tfaeve  svei 
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in  leaving  it  to  the  jury  to  con- 
leihcTi  in  signing  jadgment,  tlie 
:f  acted  with  the  discretion  due  to 
Liff'a  interests,  or  whether  it  was 
r  a  useless  work.  That  was  the 
given  to  the  jury,  who  hy  their 
iaallowed  the  set-off.  Therefore, 
lie  verdict  were  wrong,  the  case 
in  the  rule  which  prohibits  a  new 
iwna  under  20/. 

n,  J. — ^The  jury  have  come  to  a 
B  diflerent  from  that  which  I 
Bf«  thought  correct ;  but  having 
Dpon  a  proper  direction,  the  case 
in  the  general  rule. 
auvT,  J. — I  abstain  from  entering 
acta,  l>ecause  a  rule  for  a  new  trial 
e  granted,  unless  the  jury  were 
ed,  or  evidence  improperly  receiv- 
jccted.  Here,  the  case  was  pro- 
:  to  the  jury,  and  even  had  one  of 
;ea  been  justiBable,  the  jury  had  a 
diaeriminate  between  the  items, 
:t  charges  for  work  useless  to  the 

JOK,  J. — I  am  also  of  opinion, 
jury  were  authorised  to  discrimi- 
v«en  the  items,  and  decide  whkh 
id  charges  for  useful  work,  and 
r  nseless.  If  an  entire  item  be  for 
rtly  useful,  the  jury  would  be  pre- 
om  reducing  that  item,  in  an  oction 
T  the  amount  of  the  bill,  and  the 
aCf  in  such  a  case,  resort  to  a  cross 
nt  they  may  reject  entire  items  for 
rork.  That  was  established  in  Hill 
frtUmhaughf  which  is  an  express 

fiir  dividing  an  attorney's  bill. 

no  doubt  that  the  case  was  pro- 
i  to  the  jury ;  and  being  so,  we 
iquire  into  the  propriety  of  tlie 
he  amount  recovered  being  under 

Rule  refused. 


} 


WnXIAJUOK  AND  ANOTIIKE  P. 
DAWES. 


%g — Feme  Caoerl   sued  at  Feme 

,  m  em  ae^om  agamst  a  married 
I  wkhk  she  wa$  eued  at  a  feme  tole, 
ki  eo9€rtmtt  emd  the  plamtifft^  in 


their  replieaiion,  alleged,  that  before  the  caute 
of  action  accrued^  the  defendant  t  hnthand  he* 
came  bankrupt^  and  departed  the  realm  with* 
out  appearing  under  his  commitgion^  and  con* 
tinued  to  reside  m  foreign  parts  : — HeM, 
that  tuch  replication  was  ill;  for  that,  besides 
not  containing  any  express  averment  that 
the  defendant's  promise  was  made  during  her 
husband^s  absence ;  nor  any  allegation  eqtd" 
valent  thereto ;  if  did  not  state  such  an  invo- 
luntary absence  of  the  husband,  as  could  com* 
municate  to  the  wife  the  privileges,  or  affect 
her  with  the  liabilities,  of  a  feme  sole. 

This  was  an  action  against  a  married 
woman,  in  which  she  pleaded  her  coverture. 
The  plaintiffs  replied,  that  James  Dawes, 
the  husband  of  the  defendant,  long  before 
the  making  of  the  several  promises  and 
undertakings  in  the  declaration  mentioned, 
and  continually  afterwards,  until  the  suing 
out  of  the  commission  of  bankrupt  therein- 
after mentioned,  was  a  dealer  and  chapman, 
and  sought  his  trade  of  living  by  buying 
and  selling; — that, afterwards,  to  wit,  on  the 
7th  of  October  1824,  the  said  James  Dawes 
being  indebted  to  one  James  Pool,  in 
the  amount  of  100/.  and  more,  committed 
an  act  of  bankruptcy,  within  the  meaning  of 
the  several  statutes  then  in  force  relating  to 
bankrupts ;  and,  thereupon,  to  wit,  on  &c., 
at  &c.,  a  certain  commission  of  bankruptcy 
under  the  great  seal,  bearing  date  at  West- 
minster, the  day  and  year  last  aforesaid, 
was  duly  awarded  and  issued  against  the 
said  James  Dawes,  upon  the  petition  of  the 
said  J.  Pool,  a  creditor,  then,  and  at  the 
time  of  the  act  of  bankruptcy  of  the  said 
James  Dawes,  to  the  amount  of  100/.  and 
nnore,  according  to  the  form  of  the  several 
statutes  then  in  force  concerning  bankrupts ; 
— that  by  virtue  of  the  said  commission,  and 
by  force  of  the  said  several  statutes,  the 
said  Jannes  Dawes  was,  afterwards,  to  wit, 
on  &c.,  at  &c.,  in  due  form  of  law  found 
and  declared  a  bankrupt,  by  the  major 
part  of  the  commissioners  named  in  the 
said  commission,  within  the  true  intent 
and  meaning  of  the  said  several  statutes, 
upon  an  act  of  bankruptcy  committed  before 
the  date  and  issuing  forth  of  the  said  com- 
mission, to  wit,  at  &c. ; — that,  afterwards,  to 
wit,  on  &c.,  at  &c.,  due  notice  was  given  to 
the  said  James  Dawes,  and  was  also  given 
and  published  in  the  London  Gasette,  that 
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such  commission  of  bankruptcy  had  been, 
and  was  awarded  and  issued  forth  against 
him,  the  said  James  Dawes,  and  that  lie 
had  been  declared  a  bankrupt  thereon, 
and  was  required  to  surrender  himself 
to  the  major  part  of  the  commissioners,  in 
and  by  the  said  commission  named  and 
authorized; — that  the  several  meetings  were 
duly  appointed  for  the  said  James  Dawes 
surrendering  himself,  and  making  a  full  dis- 
closure and  discovery  of  his  estate  and 
effects,  and  finishing  his  examination  under 
the  said  commission,  according  to  the  form 
of  the  statutes  in  such  case  made  and  pro- 
vided, and  then  in  force,  to  wit,  on  &c.,  until 
which  last  day,  the  time  for  the  said  James 
Dawes  surrendering  to  the  said  commission 
had  been  duly  enlarged,  and  notice  thereof 
duly  published  in  the  London  Gazette,  to 
wit,  on  &c;  but  that  the  said  James  Dawes, 
after  the  issuing  of  the  said  commission,  to 
wit,  on  &c.,  absconded  and  departed  from 
and  out  of  this  kingdom,  and  went  and  re- 
sided in  parts  beyond  the  seas,  to  wit,  in  the 
kingdom  of  France ;  and  that  he,  the  said 
James  Dawes,  never  surrendered  himself  to 
the  major  part  of  the  commissioners,  in  and 
by  the  said  commission  named  and  autho- 
rized, nor  suffered  himself  to  be  examined 
by  them,  touching  the  disclosure  and  dis- 
covery of  his  estate  and  effects,  although 
warned  by  proclamation  to  surrender  him- 
self according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  then  in 
force  concerning  bankrupts,  which  said  com- 
mission was  still  in  force,  to  wit,  at  &c.  And 
the  plaintiffs  further  said,  that  the  said 
James  Dawes  had  always,  from  the  time  of 
his  so  absconding  and  departing  from  and 
out  of  this  kingdom  as  aforesaid,  hitherto 
lived  in  exile,  in  parts  beyond  the  seas  as 
aforesaid,  and  that  during  all  the  time  afore- 
said, the  defendant Dawes  had  lived  in 

this  kingdom,  separate  and  apart  from  the 
said  James  Dawes,  and  traded  and  carried  on 
business  as  a  single  woman,  &c.,  sole  trader, 
to  wit,  at  &c. ;  and  that  the  plaintiffs  did 
not  give  credit  to  the  said  J&mas  Dawes,  but 

traded  and  dealt  with  the  defendant 

Dawes  as  a  feme  sole,  and  on  her  sole  credit ; 
and  that  the  said  defendant  made  the  said 
promises  and  undertakings  in  the  declara- 
tion mentioned  as  Much  feme  sole  as  afore- 
said. 

Demurrer  and  joinder  in  demurrer. 


The  Court  called  on — 

Taddy,  Serj.  to  support  tlie  repl 
who  submitted,  on  the  authority 
Gaillon  v.  UAigU{\\  Sparrow  t. 
ihers  (2),  Walford  v.  DuchesMede  Piei 
Ex  parte  Franks  (4),  and  Belknap* 9 1 
that  the  defendant  must  be  eoosider 
feme  sole. 

TiNDAL,  Lord  C. J.— The  quettioi 
ded  to  be  raised  in  this  case,  could 
determined  on  these  pleadings,  as  i 
sent  framed,  the  replication  being 
substance,  containing  no  express  avc 
that  the  defendant's  promise  was 
during  the  absence  of  her  husband,n 
allegation  equivalent  thereto.  Ado 
however,  that  their  amendment  weretl 
still  the  position  contended  for  by  thf 
tiffs  could  not  be  maintained.  Tlie  pi 
established  by  the  case  of  Mtm 
Button  (6),  is,  that  only  the  civil  d< 
the  husband,  or  something  tantamc 
it,  will  subject  a  wife  to  the  liabilid 
feme  sole  ;  and  the  facts  here  do  no 
such  an  involuntary  absence  of  the  h 
as,  within  the  principle  of  former  d« 
give  to  the  defendant  the  privileges^* 
ject  her  to  the  liabilities  of  a  fem 
The  replication  only  shews  a  temper 
sconding. 

Gasllee,  J.,  BosAKQUET,  J.,  and  i 
SON,  J.  concurred. 

Judgment  for  defem 

[See  Bocrgctl  v.  Friar  and  Jnoi 
East,  301.] 


1832.     ■) 
Nov.  13.  S 


GIBSON  AND  ANOTHER 
TON  AND  WOOD. 


Joint  order — Several  liahtlity, 

A.  and  B,  who  were  not  in  partner 
get  her,  but  who  joined  in  giving  an  0 
a  quantity  of  corn — Held,  not  to  i 
jointly  to  the  sellers,  it  appearing  • 
whole  transaction,  that  it  was  the  m/i 
the  parties  that  they  should  he  only  i 

(1)1  Bos.  &  Pull.  357. 

(t)  Cited  ID  Lean  v.  ScbuUz,  9  W«  Bl. 

(S)  S  Esp.  f>h4. 

(4)  7  liing.  76J. 

(5)  Co.  Lilt.  133,  «. 
{6)  8  Term  Rep.  b4S, 
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Ulr  to  the  exleni  of  their  respective 
m  ike  cam  so  fmrekased. 

WMM  an  action  brought  for  the  price 
antity  of  wheat  sold  and  delivered 
ilaintiffs  to  tlie  defendants.  At  the 
fore  Aldenon,  J.  at  the  last  York 
Uaiaes,  a  verdict  was  taken  for  the 
I  for  623L  7i.  5(/.,  subject  to  the 
of  the  Court  on  the  following 

CASE. 

JaintiflTs  were  luu'tners,  trading  at 
gh  under  the  firm  of  Messrs.  John 
:  Co.  The  defendant  Lupton  was 
enchant  at  Leeds,  and  had  had  pre- 
alinga  in  com  with  the  plaintiffs. 
mdant  Wood  was  a  corn  miller  at 
k^«  near  Leeds,  and  before  the 
OD  of  the  1st  of  December  1830, 
bar  mentioned,  and  out  of  which 
9D  arose,  had  not  luid  any  dealings 

plaintiffs, 

lefendanta  were  never  in  partner- 
general  partners.  On  tlie  1st  of 
er  1830,  the  defendants  gave  an 

Slater,  the  plaintiffs'  agent,  which 
leed  into  writing  by  the  defendant 
ia  the  following  terms :  *'  Ordered 
Wiae  of  John  Fisher  and  Co.,  Ham* 
mall  loading  of  wheat,  say  750  or 
rftera  of  the  best  red  wheat,  selected 
i  most  favoured  districts,  where  it 
rocured  the  most  free  from  sprouts, 
ieat  in  weight,  and  the  best  in  co- 
U  (o  the  price,  it  is  left  to  their 
in,  minding  to  pay  proper  attcn- 
lur  interests,  both  in  that  as  well 

of  purchase,  and  to  effect  said 
s  immediately,  if  it  is  imagined 
llie  present  time  and  Christmas  to 

the  best.  Payment  for  the  same 
'awn  upon  each  of  us  in  the  usual 
;  aapposing  that  this  is  for  one  third 
reoC  to  be  drawn  on  the  purchase, 

other  two  thirds  at  the  time  of 
I  and  banding  bill  of  lading." 
r  Iranamitted  a  copy  of  this  order 
Uintiffs,  and  in  a  letter  from  him 
toying  it,  was  the  following  remark, 
x>d lives  at  Headingley,  near  Leeds, 
ood  man,  and  imported  last  season 
pdeman." 

laintiift,  in  pursuance  of  the  order, 
id  a  quantity  of  red  wheat  in  gra- 


nary at  Konigsberg,  which  was  to  be  ship* 
ped  free  on  board  at  Pillau  in  the  spring ; 
and  on  the  1 1th  of  January  1881  wrote  a 
letter  of  that  date  addressed  to  *' Jonathan 
Lupton,  Leeds,  and  Thomas  Wood,  Head- 
ingley, near  Leeds,"  in  which,  among  other 
things,  they  stated, "  We  have  made  a  pur- 
chase for  your  joint  account,  of  756  quar- 
ters fine  red  wheat.'* — *'  For  the  first  one 
third  of  the  price,  amounting  to  75C/.,  we 
have  this  day  drawn  at  three  months,  pay- 
able in  London, 

378^  Mr.  J.  Lupton,  >  ^^^  ^.^  „ 
378/.  Mr.  T.  Wiod.  I  ^'^^  ^'^•^• 

756/. 
"  And  we  hereby  bind  ourselves  to  you  for 
the  regular  delivery  of  this  wheat." — "On 
the  2oth  of  February  we  will  value  on  each 
of  you  in  like  manner  at  three  months  date, 
for  878/." 

The  plaintiffs  drew  two  bills,  dated  the 
11th  of  January,  in  conformity  with  this 
advice. 

February  17,  1831,  Lupton  wrote  as  fol- 
lows to  the  plaintiffs: — " Neighbour  Slater 
has  informed  myself  and  T.  Wood  of  what 
you  have  done  for  us  regarding  the  wheat." 
— *'  1  feel  disposed  to  give  you  directions 
to  make  sales  again  of  that  wheat,  if  you 
can  realise  for  us  a  price  of  67#.  or  70t. 
per  quarter.  I  have  not  altogether  the 
authority  of  my  Co.  in  the  business,  but  I 
think  he  will  approve  of  this  measure." 

February  25,  1831,  the  plaintiffs  wrote 
an  answer,  addressed,  as  their  letter  of  the 
1 1  th  of  January,  to  Jonathan  Lupton,  Leedsp 
and  Thomas  Wood,  Headingley,  near  Leeds, 
dissuading  a  resale  of  the  wheat,  and  add- 
ing, '*  meantime,  agreeable  to  the  terms  of 
the  contract,  we  have  again  paid  one  third 
amount  on  account  of  the  purchase,  and  we 
this  day  took  the  liberty  of  valuing  for  our 
reimbursement  at  three  months,  payable  in 
London,  180/.  )  our  order  on  Jonathan 
195/.  y     Lupton, 

1 751  i  °"''  ^*^®'  ^^  Thomas  Wood. 

And  we  renew  our  guaranty  given  on  the 
1 1  th  ult.  that  we  hold  you  both  harmless 
for  the  advances  up  to  the  period  of  lading 
and  invoice." 

The  plaintiffs  drew  bills  in  conformity 
with  this  advice,  and  apprised  Lupton  by 
letter  of  April  26,  1831,  that  they  had 
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despatched  the  wheat ;  at  the  same  time 
they  forwarded  an  invoice,  and  drew  upon 
him  one  bill  of  exchange  of  the  same  date 
as  the  letter,  for  448/.  7«.  5d,  at  three 
months,  and  a  similar  bill  for  448/.  7s.  5d, 
on  the  defendant  Wood  :  this  was  for  the 
remaining  one  third  of  the  price  of  the 
wheat,  and  for  charges.  The  letter  was 
addressed  like  those  which  preceded*  it,  to 
Lupton,  at  Leeds,  and  Wood,  at  Heading- 
ley,  near  Leeds ;  and  the  invoice  stated  the 
wheat  to  be  shipped  by  order  and  on  ac- 
count of  Lupton,  Leeds,  and  Wood,  Head- 
ingley,  near  Leeds.  The  wheat  was  duly 
shipped  from  Pillau  for  Goole ;  the  bill  of 
lading  was  forwarded  from  Pillau  to  the 
plaintiffs  at  Hamburgh ;  and  by  them  was 
indorsed  and  forwarded  to  the  defendants 
in  the  letter  of  the  26th  of  April,  and  on 
coming  to  the  possession  of  the  defendants, 
was  indorsed  by  each  of  them.  The  wheat 
was  delivered  at  Goole,  the  port  of  dis- 
charge, and  the  freight  and  charges  were 
paid  by  Lupton  partly  in  cash  and  partly 
by  a  bill  drawn  by  Wood.  It  was  after- 
wards shipped  for  Leeds,  and  on  its  arrival 
was  forthwith  equally  divided  between  the 
defendants  before  it  was  warehoused.  The 
bills  drawn  on  the  lltli  of  January  1831, 
were  regularly  paid,  when  due,  by  each  of 
the  defendants ;  but  on  the  delivery  of  the 
wheat  they  began  to  complain  of  the  qua- 
lity, and  on  the  drd  of  May  1831,  Lupton 
sent  to  Slater,  the  plaintiffs'  agent,  a  sam- 
ple, with  a  note  complaining  of  the  bad 
quality  of  the  wheat.  On  the  11th  of  May, 
the  defendant  Lupton,  in  consequence  of 
the  dispute  respecting  the  quality  of  the 
wheat,  wrote  a  letter  of  complaint  to  the 
plaintiffs,  in  which  he  styled  the  defendant 
Wood,  **  the  half  owner."  And  after- 
wards addressed  a  letter  to  Slater  on  the 
same  subject,  in  which  he  said,  "J.  L.  and 
T.  W.  mean  to  pay  SOf.  per  pound,  but 
they  can  only  pay  after  being  fairly  dealt 
with." 

Ultimately,  the  bills  dated  the  25tli  of 
February  1881  were  accepted  by  each  of 
the  defendants,  but  were  dishononred  when 
due,  in  consequence  of  the  dispute  as  to 
the  quality  of  the  wheat.  One  of  the  plain- 
tiffs was  then  at  Leeds,  and  a  negotiation 
took  place  as  to  the  renewal  of  these  bills 
and  an  allowance  on  account  of  the  bad 
quality  of  the  wheat;  and  renewed  bills 


were  ultimately  accepted  in  lieu  o 
honoured  bills  of  February  25,  1 

The  two  dishonoured  bills  of  22 
bruary  1831,  drawn  upon  defemL 
ton,  were  delivered  by  Slater  tc 
lieu  of  his  renewed  acceptance ; 
two  bills  of  the  same  date,  dra^ 
Wood,  were  delivered  to  him  in  like 
upon  his  accepting  a  renewed  bil 
amount  of  them.  The  defendant 
renewed  acceptance  was  regols 
when  due  ;  but  the  defendant  Wo 
dishonoured ;  and  he  became  bai 
July  1831. 

This  action  was  brought  to  ree 
part  of  the  price  which  remained 
in  consequence  of  Wood's  acceptsi 
dishonoured.  A  deduction  of  20 
the  price  was  agreed  to  on  the  tii 
cause,  on  condition  that  the  defend 
ton  would  underUke  not  to  brinf 
tion  against  the  plaintiffs  for  de6 
quality ;  and  the  question  for  th< 
of  the  Court  was,  whether,  at  1 
mencement  of  the  action,  the  di 
were  jointly  liable  for  so  much  of 
of  the  com  as  then  remained  unpi 

Tadd^,  Serj.,  for  the  plaintiffs,  i 
mitted,  that  the  defendants  bavin] 
joint  order  were  jointly  liable  to  t 
tiffs. 

mUe,  Serj.,  for  the  defenda 
tended,  that  upon  the  whole  tr 
the  contract  by  Lupton  and  Wooc 
considered  as  a  several  contract  c 

The  Court  took  time  to  lool 
correspondence,  and  judgment 
delivered  by — 

TiNDAL,  Lord  C.J. — ^There  is  m 
in  this  case  as  to  any  partnership 
between  the  defendants ;  for  the  c 
expressly  that  there  was  no  gen< 
nership  between  them :  and  th< 
statement,  that  each  was  to  pa] 
own  moiety  of  this  particular  cai 
the  freight  and  charges  were  pai 
money  of  each ;  and  that  the  ei 
upon  its  arrival  at  Leeds,  equall; 
between  them  before  it  was  war 
sufficiently  shew  there  could  be 
joint  interest,  in  profit  and  loss,  in 
ticular  transaction,  as  is  essential 
tute  a  partnership.  But  the  qi 
whether  the  wheat  was  told  to  t 
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a  joint  contnGt ;  that  is,  whe- 
ht  oorretpoodenoe,  and  other 
U  ID  the  case,  the  defendants 
intiffii  reaaon  to  understand  and 
thoy  had  the  joint  security  of 
hnta  for  the  whole  cargo ;  or 
&ir  inference  to  be  drawn  by 
ble  neuv — and  if  so,  the  plain- 
B  taken  to  hare  drawn  such  in- 
naelvea* — was  not,  that  each  of 
inta  contracted  separately  for 
>f  the  joint  cargo.  And  upon 
le  whole  of  the  correspoDdence» 
arcumstancea  of  the  case,  the 
ira  to  ua  to  be  the  proper  con- 
hat  there  are  some  expressions 
ira,  which,  if  taken  separately, 
biguity,  must  be  admitted;  un- 
id  occurred,  no  dispute  or  ques- 
have  arisen ;  but  we  think  the 
ace  very  great  in  favour  of  the 
I9  that  the  contract  of  sale  was 
id  not  joint.  The  plaintiffs  rely 
nal  order  beii^  signed  by  both 
nta ;  and  that  the  defendants  are 
I  reply,  that  a  purchase  has  been 
rir  joint  account.  This  is  the 
ipraaaion  in  favour  of  the  plain- 
action.  But,  on  the  other  hand, 
order  itself  states  that  "  pay- 
M  same  is  to  be  drawn  upon 
e  defendants,"  which  imports 
f  m  separation  of  interest  and 
;  and  the  further  fact,  that  the 
1  each  occasion,  drew  a  bill  for 
of  the  price  on  one,  and  for  the 
7  on  the  other,  defendant, — a 
»  by  no  means  usual  in  a  joint 
leads  to  the  same  conclusion. 
i  the  plaintiffs'  agent,  on  trans- 
order,  give  information  of  the 
the  defendant  Wood,  who  was 
anger  to  them,  if  the  defendant 
o  had  dealt  with  him  before, 
to  the  whole  of  the  demand  ? 
flin  of  the  address  of  each  letter 
Bodant,  with  his  separate  place 
16  form  of  the  invoice,  and  the 
t  of  the  bill  of  lading  by  each 
leparately,  agree  with  the  sup- 
a  the  contract  was  several,  not 
proposal  to  the  plaintiffs  by  the 
iOpton,  in  his  letter  of  the  1 7th 
y,  that  the  plaintiffs  should  re- 
di  he  atatea  that  he  has  not  al- 


together the  authority  of  Wood,  whom  in 
that  letter  he  calls  his  "  Co.,"  but  in  the 
letter  of  the  11th  of  May,  calls  "  the  half 
owner,"  all  point  to  separate  interests  in 
the  distinct  moieties.  In  the  plaintiffs'  let- 
ter of  the  20th  of  February  to  both  the 
defendants,  the  expression  occurs,  "  we 
hold  you  both  perfectly  harmless  for  the 
advances,  up  to  the  period  of  the  bill  of 
lading;"  an  expression  more  compatible 
with  the  supposition  that  the  plaintiffs  were 
treating  with  the  defendants  separately,  than 
as  jointly  liable.  It  is  from  these,  and  some 
other  expressions  of  a  similar  nature,  that 
we  infer  the  defendants  purchased  each  of 
them  a  moiety  of  the  cargo  by  the  order, 
and  that  the  plaintiffs  must  have  known  such 
to  be  the  fact .  and  as  this  is  the  conclu- 
sion to  which  we  think  the  jury  ought  to 
have  arrived  upon  this  statement  of  facta, 
we  direct  the  poMiea  to  be  delivered  to  the 
defendants. 

JudgmetU/or  the  defcndaaU. 


1832.     > 
Nov.  15.  3 


RAM ADOX  0.  ETAK. 


Libel — Evidence — Juryman  fpredetemun" 
edSew  Trial. 

Truth  heinf(  pleaded  in  juHif  cation  of  a 
Ubelf  part  of  which  alleged  that  a  phyiieian 
in  refusing  to  act  with  the  plaintiff,  alio  a 
physician^  had  honourably  and  faithfully 
discharged  his  duty  to  his  medical  brethren : 
— Neidf  that  the  defendant  could  not  give  m 
evidence  the  opinion  of  a  medical  witness  em 
that  point,  it  being  one  on  which  the  jury  were 
as  capable  of  forming  an  opinion  as  the  wii* 
ness  himMclf 

A  declaration  by  ajuror^  before  being  iwcm 
that  he  shall  give  the  verdict  only  one  isay,  it 
a  ground  for  a  new  triaL 

This  was  an  action  for  a  libel,  and  waa 
brought  by  the  plaintiff  to  recover  damages 
for  the  following  article,  which  appeared  in 
the  '  London  Medical  and  Surgical  Jour- 
nal,' a  periodical  publication  conducted  by 
the  defendant : 

'* '  Tweedie  ▼.  Ramadge. — Dr.  Ramadge 
was  in  attendance  on  a  case  of  typhua. 
l*he  patient,  a  young  lady,  waa  bled  from 
the  arm  on  a  FricEiy,  and  eight  dosen 
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(ninety-six)  leeches  applied  to  the  head 
and  neck.  On  Saturday  both  temporal 
arteries  were  opened ;  the  patient  fainted, 
and  the  apothecary,  who  was  likewise  in 
attendance,  left  her.  The  nurse  brought 
her  round  with  wine  and  water.  On  the 
Sunday  another  dozen  leeches  were  applied, 
and  immediately  she  became  delirious,  when 
Dr.  Tweedie's  advice  was  requested  by  the 
relatives.  Dr.  Tweedie  having  spoken  apart 
with  Dr.  Ramadge,  addressed  Mrs.  Rey- 
nolds, the  sister  of  the  patient,  and  said, 
that  having  attended  the  family  before,  he 
should  be  happy  now  to  give  his  assistance 
to  the  young  lady ;  but  that  Dr.  Ramadge's 
conduct  in  a  late  correspondence  with  John 
Long  had  been  such  that  no  medical  man 
of  respectability  could  call  him  in  or  con- 
sult with  him  without  injuring  himself  in 
the  eyes  of  his  brethren  :  that  he  bore  no 
private  pique  against  Dr.  Ramadge — he 
believed  him  indeed  to  be  clever,  but  his 
character,  as  regarded  the  above  transac- 
tion, rendered  it  imperative  for  all  medical 
men  to  decline  acting  with  him,  and  Mrs. 
Reynolds  must,  therefore,  choose  which 
she  would  intrust.  Dr.  Ramadge  replied, 
in  great  anger,  that  he  was  a  gentleman  by 
birth,  education,  and  profession,  but  that 
Dr.  Tweedie  was  neither  *  *  *.  Dr. 
Tweedie  answered  him  by  turning  coolly 
on  his  heel  and  walking  out  of  the  room. 
Dr.  JVeedie  was  retained,  and  cured  the 
patient  by  exactly  opposite  treatment.  Dr. 
Ramadge,  it  is  said,  is  frequently  at  supper 
with  John  Long.' — Lancet,  Dr.  Tweedie 
has  honourably  and  faithfully  discharged 
his  duty  to  his  medical  brethren :  and  we 
hope  every  one  else  will  do  the  same.  We 
are  well  aware  who  it  is,  and  a  medical  man 
to  boot,  that  makes  the  trio  in  these  family 
suppers.  Let  him  be  warned  in  time, — he 
takes  upon  him  to  defend  this  nefarious 
quack  and  man-slaughterer  in  the  face  of 
the  whole  profession.  Let  him  take  warn- 
ing, or  we  will  not  spare  him. — Ed" 

The  defendant  pleaded  the  truth  of  the 
allegations  in  justification. 

The  alleged  libel,  with  the  exception  of 
the  last  ten  lines,  had  been  copied  from  a 
periodical  publication  called  *The  Lancet,' 
the  article  in  which  was  headed,  *  Result 
of  upholding  Quacks.' 

For  that  article  the  plaintiff  brought  an 
action  against  Wakley,  the  editor  of  the 


Lancet,  and  upon  the  trial  of  dial 
the  day  before  the  trial  of  the  pi 
tion  against  Ryan,  the  jury  gave 
for  the  plaintiff  with  one  farthing 

Upon  tlie  trial  of  the  preaent  a 
defendant's  counsel  proposed  ta 
Brodie,  an  eminent  surgeon,  to  aa^ 
he  would  meet  the  plaintiff  in  eon 
but  the  Chief  Justice  held  tuchei 
be  inadmissible.  The  defendant 
then  proposed  to  ask  Mr.  Brodie 
Dr.  Tweedie,  in  refusing  to  oontnl 
plaintiff,  had  honourably  and  faitl 
charged  his  duty  to  the  medical  p 
the  Chief  Justice  thought  that 
ought  not  to  be  put ;  and  the  |rfi 
tained  a  verdict  for  400/. 

Toddy i  Serf.,  on  a  previous  di 
for  a  new  trial,  on  the  ground 
Brodie's  testimony  ought  to  have 
ceived,  upon  the  same  principle  a 
nion  of  scientific  men  upon  ra 
science — BeckwUh  v.  Sydehoikaw(^ 
V.  Olive  (2) ;  or  of  foreign  lawyeri 
tions  of  foreign  law ;  because  the, 
be  ignorant  of  the  conventional  i 
etiquette  established  in  each  p 
which  can  only  be  accurately  k 
members  of  such  profession. 

TiNDAL,  Lord  C.  J. — Witnessc 
in  any  art  or  science  may  be  call 
what,  in  their  judgment,  would  b 
suit  of  certain  facts  submitted  to  I 
sideration ;  but  not  to  give  an  o) 
things  with  which  a  jury  may  be 
to  be  equally  well  acquainted.  I 
cause  any  specific  rules  of  the  mec 
fession  had  been  given  in  evidenc 
fendant  perhaps  might  have  beei 
to  shew  that  the  plaintiff,  by  vtolat 
rules,  had  rendered  himself  uni 
the  countenance  of  his  brethren, 
question  here  was,  whether  a  ph]^ 
refusing  to  consult  with  the  plai 
honourably  and  faithfully  dischf 
duty  to  the  medical  profession, 
swer  to  that  might  depend  altog 
the  temper  and  peculiar  opinioc 
individual  witness,  and  was  a 
uhich  the  jury  were  as  capable  o 
a  judgment  as  the  witness  hinu 

(1)  1  Campb.  116. 

(t)  3  Brod.  &  Bing.  7S. 
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md,  tbenfoiet  there  is  no  reason 
idng  «  role  for  a  new  trial. 


ysp  Setjmp  then  sought  to  obtain  a 
the  gronnd  that  one  of  the  jurors 
ne  to  the  trial  predetermined  to 
try  damages  against  the  defendant, 
lined  a  rule  msi  upon  the  facts  dis* 
B  the  aflBdaTiu  read  by  him. 
MM  came  on  this  day  to  be  argued, 
iidefSerj.f  and  Spankie,  Serj,,  shew- 
I  against  such  rule  upon  explana- 
davits;  and — 

3oDBT, — after  observing  that  if  the 
tons  imputed  to  the  juryman  had  re- 
ananswered  and  uncontradicted  (3), 
inld  have  thought  themselves  justi- 
oaking  the  rule  absolute, — 

Discharged  the  rule, 

following  cases  were  quoted  by 
Serj.f  on  his  application  for  the 

I  T.  Bishop  of  BaiigoTf  S  Com. 
p.  601. 

frf  ▼.  Shaw,  11  Mod.  111—118. 
▼.  Hundred  of  Hertford,  t  Salk. 
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EYAK8,    DEMAlTDAirT  ; 
OEIFFITH,  TENANT  ; 
JONES,  VOUCHEE. 


and  Recoveries  in  Courts  of  Great 
m  WaUSf  Amendment  of  since  1 
c.  70. 

r  the  statute  1  Will.  4.  c.  70.  t.  1 4. 
Hcticn  of  the  Courts  of  Great  Ses- 
Wales,  as  to  recoveries,  is  transferred 
tmrt;  and  hy  section  27,  it  is  enacted, 
a  Court  of  Common  Pleas  shall  have 
pouter  emd  authority  to  amend  the 
'^ fuses  and  recoveries  passed  hereto- 
sutm  of  the  courts  abolished  by  this 
ftme  same  had  been  levied,  suffered, 
m  ike  Court  of  Common  Pleas :" — 
bere  the  officer  of  the  Court  of  Great 
had  ornktUd  to  enter  of  record  a  re- 
uhf  suffered  ai  bar  in  1804,  that  this 
yi  the  same  power  to  amend  such 

(S)  Rex  V.  Cook.  6  Sf.  Tr.  337. 
SeaiBs,  II.— >C.P. 


recovery  as  if  it  had  been  suffered  in  this 
Court ;  and  an  order  nisi  obtained  for  suck 
recovery  being  entered  nunc  pro  tunc,  was 
made  absolute  accordingly. 

In  this  case  an  application  was  made  by 
certain  persons  claiming  under  Ellen  Jones, 
who  suffered  a  common  recovery  in  the 
Court  of  Great  Sessions  for  the  county  of 
Carnarvon  in  the  year  1804,  calling  upon 
the  Court  to  direct  the  person,  in  whose 
custody  the  records  of  the  said  Court  of 
Great  Sessions  are  kept,  to  enter  such  re- 
covery upon  record.  It  appeared  by  affi- 
davits, that  a  writ  of  entry  was  sued  out 
by  the  proper  demandant  against  the  pro* 
per  tenant,  and  as  well  from  that  writ  as 
from  notes  on  the  back  of  it,  and  other 
documents  which  accompany  it,  and  which 
are  upon  the  files  of  the  Court,  that  the 
recovery  between  the  parties  was  arraigned 
at  bar;  that  the  tenant  appeared  in  person, 
and  vouched  over  to  warranty  the  tenant 
in  tail,  who  also  appeared  in  person,  and 
vouched  over  the  common  vouchee.  It 
appeared  also,  from  a  note  on  the  back  of 
the  writ,  that  the  deputy  Prothonotary  of 
the  Court  received  the  sura  of  SL,  which 
the  affidavits  stated  to  be  the  usual  fee 
upon  suffering  a  recovery  where  the  par- 
tics  appeared  in  person,  and  for  entering 
the  same  on  the  roll,  and  for  a  transcript 
thereof.  But  upon  the  strictest  search,  no 
record  of  this  recovery,  nor  any  incipitur 
of  a  record  could  be  found  upon  the  rolls 
of  tlie  Court,  although  some  recoveries 
were  entered  upon  the  rolls  of  the  same 
Great  Sessions.  It  did  not  however  appear 
to  have  been  the  practice  of  the  Court  of 
Great  Sessions  to  issue  or  return  a  writ  of 
seisin;  and  none  had  been  issued  in  this 
case.  Ellen  Jones,  the  tenant  in  tail,  died 
some  years  afler  suffering  the  recovery. 

An  order  was  accordingly  made  that  the 
person  in  whose  custody  the  records  of 
the  Court  of  Great  Sessions  were,  should 
enter  the  above  recovery  upon  record, 
nunc  pro  tunc. 

Mercfsether,  Strj,,  obtained  a  rule  nm 
on  the  part  of  the  tenant  in  tail,  on  the 
ground  that  this  Court  has  no  authority 
to  make  a  proper  record  of  the  recovery 
under  1  WiU.  4.  c.  70.  sec.  %7.  (1) 

(1)  nrtbiisQciionif  isaiisct«d,thst*'Ui€Court 
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Wilde,  Seiy,f  argued  in  support  of  the 
order. 

The  Court  took  time  to  consider  ;  and 
now,  on  this  day,  their  judgment  was  de- 
livered by — 

TiNDAL,  Lord  C.J.,  who,  after  stating  the 
facts  of  the  case  proceeded  as  foUows  : — 
It  seems  established  with  sufficient  cer- 
tainty, that  a  recovery  was  actually  suf- 
fered at  bar  in  the  usual  form,  but  that 
the  officer  of  the  Court,  after  receiving 
the  fee  for  entering  the  same  on  record,  in 
violation  of  his  duty,  neglected  to  make 
up  the  record.  The  enrolment  of  common 
recoveries  on  the  rolls  of  the  Court  is 
merely  for  the  security  of  the  parties ;  the 
suing  out  of  the  writ,  on  which  the  reco- 
very is  suffered,  the  appearance  of  the  te- 
nant, the  vouchee,  and  appearance  of  the 
tenant  in  tail,  the  voucher  over  of  the  com- 
mon vouchee,  and  the  consequent  judgment 
of  the  Court  on  his  default,  are  of  the  sub- 
stance and  essence  of  the  recovery.  The 
practice  of  entering  these  proceedings  on 
the  rolls  of  the  Court  not  improbably  ori- 
ginated from  the  statute  23  £hz.  c.  3.  s.  1, 
by  which  it  is  enacted  that  the  enrolment 
shall  be  made  at  the  request  or  election  of 
any  person;  and  such  enrolment  is  de- 
clared to  be  of  as  good  force  and  validity 
in  law,  as  the  writs,  &c.  being  extant  or 
remaining,  were  or  ought  by  law  to  be. 
There  can  be  no  doubt,  therefore,  but  that 
the  Court  of  Great  Sessions,  if  it  had  still 
existed,  would,  upon  this  application,  have 
supplied  the  defect  occasioned  by  the  neg- 
ligence of  their  own  officer,  by  directing 
the  enrolment  to  be  made  nunc  pro  tunc  ; 
and  that  this  Court  would  have  done  the 
same,  had  the  common  recovery  been  suf- 
fered therein.  But  the  objection  made  to 
this  application  on  the  part  of  the  tenant  in 
tail  is,  that  all  the  power  and  authority  of 
the  Courts  of  Great  Sessions  in  Wales  ceased 
and  determined  at  the  commencement  of 
the  act  of  1  Will.  4.  c.  70,  under  the  pro- 
vision of  the  fourteenth  section  of  that 
act ;  and  that  the  twenty-seventh  section 
gives  no  authority  to  this  Court  to  direct 

of  CommoD  Pleas  shall  bare  the  like  povrer  and  au- 
thority to  amend  the  recorda  of  f  nea  and  recoveriea 
paaaed  heretofore  in  any  of  the  courts  aboliahed  by 
this  act.  as  if  the  aame  had  been  leried,  anffered,  or 
had  in  the  Court  of  ComnoB  Pleaa." 


die  recovery  to  be  entered  on  reeori. ' 
words  of  the  latter  section,  if  oqdiIi 
strictly,  and  to  the  letter,  might  oerti 
be  held  to  give  no  authority  to  dm  C 
beyond  that  of  amending  a  record  ib 
put  upon  the  roll ;  but  we  think  tUi 
vision  of  the  statute  is  remedial,  and, 
sequently,  that  it  should  receive,  i 
strict,  but  so  far  a  liberal  constmcdfl 
will  meet  and  remove  the  difficulty  y 
the  act  itself  has  created.  For,  as  i 
has  abolished  the  ancient  jurisdicti 
has  taken  away  from  the  subject  th 
medy  which  he  would  otherwise  havi 
sessed  against  the  consequences  c 
neglect  of  the  officers  of  the  Court 
enactment  therefore,  ''that  the  Co 
Common  Pleas  shall  have  the  like 
and  authority  to  amend  the  records  o 
and  recoveries  passed  heretofore  in 
the  courts  abolished  by  this  act,  as 
same  had  been  levied,  suffered,  or  I 
the  Court  of  Common  Pleas,'*  may  I 
understood  as  a  power  to  enter  i 
whole  record  where  the  material 
found  upon  the  files  of  the  Court;  to 
a  good  record  altogether;  and  not 
confined  to  the  amending  of  a  hxi 
cord,  or  the  completing  of  a  record 
a  formal  incipitur  only  has  been  pai 
the  plea  roll.  Many  instances  occur 
books,  of  a  similar  construction  of  sti 
the  9  Rich.  2.  c.  8.  gives  a  writ  of 
to  him  in  reversion,  if  a  tenant  for  li 
in  a  praecipe;  but  it  was  resolvec 
though  the  statute  speaks  only  of 
sions,  yet  remainders  are  also  taken 
within  the  purview  thereof — Wme\ 
case  (2).  The  action  of  debt  for  an  i 
which  lies  against  every  sheriff  and 
where  the  prisoner  escapes  out  of  i 
tion,  is  grounded  upon  the  statute  1 
Z,  c.  12,  which  is  altogether  silent 
sheriffs  and  gaolers,  and  mentions  oi 
Warden  of  the  Fleet.  So  the  sta 
Circumspecte  Agatis^  19  £dw.  1, 
mentions  only  the  Bishop  of  Norwi 
been  always  extended  to  include  al 
bishops  (3).  The  sUtute  of  Wetti 
1.  gives  a  remedy  where  ''  outrages 
is  taken  ;*'  by  construction  of  law  1 
medy  applies  '*  either  where  a  reft 

(t)  5  Co.  Rep.  4. 
(S)  «  Inat.  487. 
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,  and  ezoettiTe  toll  is  taken,  or 
boD  at  all  is  due,  and  yet  toll  is 
nirped."(4)  In  these,  and  many 
nees,  the  particular  expression 
t  statute  b  looked  upon  only  as 
e  of  other  cases  lying  within  the 
Jiief,  and  therefore,  calling  for 
emedy.  It  has  been  urged  that 
f  seisin  has  been  sued  out,  and 
the  return  of  such  writ  by  the 
i  recovery  is  not  executed ;  but 
r  to  this  objection  is,  first,  the 
led  in  the  affidavit,  that  it  was 
practice  or  custom  in  the  Court 
casion  to  issue  any  writ  of  seisin, 
core  any  return  thereof.  And  if 
\  of  such  writ  were  necessary  to 
i  common  recovery,  it  is  a  mere 
iceeding,  which  ought  to  have 
I  by  the  officer  of  the  court,  who 
^ed  his  fees  for  making  the  re- 
nplete.  And  as  to  the  objection 
nant  is  now  dead,  such  objection 
e  valid  where  he  dies  before  the 
xndd  have  been  completed  by 
of  the  court ;  but  here  the  par- 
ntlived  the  giving  of  judgment 
on« 

iky  therefore,  this  Court  has,  by 
r  construction  of  the  statute, 
plve  the  relief  prayed  for ;  and 
ibt  it,  would  be  to  put  in  hazard 
\f  many  of  the  estates  in  Wales. 
^  consequently,  that  the  rule 
been  obtained  for  rescinding  a 
e,  calling  on  the  deputy  Protho- 
enter  diis  recovery  on  record. 


Ride  discharged. 


} 


SWANSBOROUGH  V.  COVENTRY. 


Lightif  ObsifTiciion  of, 

miifffmrchaied  a  house  of  A^  and 
mtaithe  tame  time  purchased  of 
wdmg  land,  upon  which  an  erection 
f  ktgk  had  formerly  stood.  In 
Biet  to  the  plaintiffs  his  house  was 
la  bounded  by  building  ground 
#  the  defendant  :—Held,  that  the 

(4)  f  lost.  tfO. 


defendant  was  not  eniitled  to  build  to  a 
greater  height  than  one  story ^  if  by  so  doing 
he  obstructed  the  plaintiffs  lights. 

This  was  an  action  on  the  case,  for  a 
nuisance  committed  by  the  defendant  in 
obstructing  ancient  lights  of  the  plaintiff. 
The  defendant  pleaded  Not  guilty. 

At  the  trial,  before  Tindal,  C.  J.,  at  the 
sittings  at  Guildhall,  London,  after  Easter 
term  last,  it  appeared  that,  as  well  the 
plaintiff's  dwelling-house,  as  also  the  site 
upon  which  the  defendant  had  since  erected 
the  house  which  formed  the  subject  of  this 
action,  and  which  site  adjoined  imme- 
diately to  tho  plaintiffs  dwelling-house, 
were,  in  the  year  1831,  the  property  of 
the  Postmaster  General,  forming  part  of 
the  old  Post  Office ;  and  that,  on  the  6th 
of  May  of  that  year,  both  were  put  up  to 
auction  in  two  lots,  and  were  sold  at  the 
same  time  ;  the  former  lot  to  the  plaintiff, 
the  latter  to  the  defendant.  The  plaintiffs 
dwelling-house  was  conveyed  to  him  by 
deed  of  feoffinent  of  the  29th  of  August 
1831,  *'  with  all  the  lights,  easements^ 
rights,  privileges,  and  appurtenances  to 
the  same  belonging,  or  in  any  way  apper- 
taining ;"  and  was  described  in  the  deed 
as  "bounded  on  the  east  by  a  piece  of 
ground,  described  in  the  particulars  of  sale 
as  a  piece  of  freehold  buMing  ground^  con- 
stituting Lot  11 .  at  the  aforesaid  sale,  pur- 
chased by  John  Coventry.'*  It  appeared 
further,  at  the  trial,  tliat  the  plaintiffs 
house  was  an  ancient  house,  having  en- 
joyed the  use  of  the  front  windows  of  the 
first  and  upper  stories  free  from  inter- 
ruption; but  that  there  had  been,  for  a 
long  time  erected  upon  the  site  of  the 
defendant's  lot,  a  building  of  one  storr 
high,  belonging  to  the  Post  Office,  whitm 
obstructed  the  enjoyment  of  the  windows 
upon  the  ground  floor  of  the  plaintiffs 
house.  Thist  buildinff  had  been  pulled 
down,  and  the  materius  removed,  about  a 
year  before  the  sale  took  place,  by  order 
of  the  Postmaster  General ;  and  upon  the 
site  of  that  building  the  defendant  had 
erected  the  dwelling-house  which  was  now 
complained  of,  which  exceeded  the  height 
of  the  former  building,  and  obstructed  not 
only  the  lower  but  also  the  upper  windows 
of  the  plaintiff's  house. 

The  plaintiff  obtained  a  verdict,  whk 
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71.  I0t»  dftmages,  subject  to  a  rule  for  in- 
creating  them  to  IsLf  or  for  entering  a 
nonsuit,  as  the  Court  should  think  fit. 

Jones f  Serj.y  having  obtained  a  rule  nisi 
to  enter  a  nonsuit, — 

Wilde^  Serj.f  now  shewed  cause. — The 
defendant  cannot  stand  in  a  better  situa- 
tion than  the  vendor  under  whom  he 
claims ;  and  that  vendor,  having  granted  to 
the  plaintiff  a  house,  with  all  lights,  rights, 
easements,  and  appurtenances,  could  not 
aflerwards  obstruct  the  plaintiff's  lights — 
Palmer  v.  Fletcher  (1),  Riviere  v.  Bower  (2) ; 
or,  at  all  events,  the  defendant  should  have 
confined  his  building  to  a  single  story,  the 
height  of  the  erection  which  had  formerly 
existed.  If  the  defendant  meant  to  rely 
on  the  custom  of  London,  he  should  have 
given  evidence  of  it — Day  v.  Savadge{S), 

JofteSy  Serj.f  in  support  of  the  rule, 
contended,  that  the  defendant's  building 
was  no  derogation  from  the  grant  to  the 
plaintiff,  because,  by  the  express  language 
of  that  grant,  the  plaintiff  took  his  house 
bounded  by  the  defendant's  building 
ground ;  and  that  therefore  it  was  taken 
by  the  plaintiff  subject  to  future  erections 
on  the  defendant's  ground,  or  the  words 
huUding  ground  were  without  meaning ; 
and  that  the  defendant  therefore  took  the 
land  applicable  to  any  kind  of  erection. 

The  Court  took  time  to  consider,  and 
this  day  judgment  was  delivered  by — 

TiNDAL,  Lord  C.  J. — In  this  action, 
which  is  brought  for  a  nuisance  alleged  to 
have  been  committed  by  the  defendant,  in 
obstructing  the  ancient  lights  of  the  plain- 
tiff's messuage,  the  question  made  by  the 
parties  is,  whether  the  defendant  is  justi- 
fied in  obstructing  all  or  any  of  the  plain- 
tiff's windows ;  the  defendant  insisting 
upon  his  right  to  obstruct  aU^  the  plaintiff 
denying  such  right  as  to  any.  It  appears, 
that  as  well  the  plaintifTs  dwelling-house, 
as  also  the  site  upon  which  the  defendant 
has  since  erected  the  house  which  forms 
the  subject  of  this  action,  and  which  site 
joined  immediately  to  the  plaintiff's  dwell- 
ing-house, were,  in  the  year  18dl,  the  pro* 
perty  of  the  Postmaster  Genera],  forming 

(1)  1L«T.  Iff. 

(f)  1  Ry.  &  Moo.  e4. 
(S>  Hob.  85. 


part  of  the  old  Post  Office ;  and 
the  6th  of  May  of  that  year  both  y 
up  to  auction  in  two  lots  (amongv 
others),  and  were  sold  at  the  bu 
the  former  lot  to  the  plaintiff,  the 
the  defendant.  The  plaintifF't  c 
^  house  was  conveyed  to  him  by 
feoffment  of  the  29th  of  August  II 
"all  the  lights,  easements,  righ 
leges,  and  appurtenances  to  the  \ 
longing  or  in  anywise  appertain! 
was  described  in  the  deed,  as  *' 
on  the  east  by  a  piece  of  ground  c 
in  the  particulars  of  sale  as  a  piec 
hold  building  ground  constituting 
at  the  aforesaid  sale,  purchased 
Coventry." 

It  appeared  further,  at  the  trial, 
plaintiff's  house  was  an  ancient  ho 
ing  enjoyed  the  use  of  the  front  wi 
the  first  and  upper  stories  free  fr 
ruption  ;  but  that  there  had  been  i 
time  erected  upon  the  site  of  thede 
lot,  a  building  of  one  story  high 
ing  to  the  Post  Office,  which  o1 
the  enjoyment  of  the  windows  i 
ground  fioor  of  the  plaintiff's  hoc 
building  had  been  pulled  down, 
materials  removed  about  a  year  b 
sale  took  place,  by  order  of  the  '. 
ter  General ;  and  upon  the  site 
building  the  defendant  has  ere 
dwelling-house  which  is  now  co 
of,  which  exceeds  the  height  of  tl 
-building,  and  obstructs  as  well  tl 
as  the  upper  windows  of  the  ] 
house.  Upon  this  state  of  facts,  t 
tiff  contends  that  the  defendant 
right  to  erect  a  building  on  the 
chased  by  him,  so  as  to  obstru< 
the  windows  of  the  plaintifTs  i 
house.  The  defendant,  on  the  otl 
contends  that  he  had  a  right  tc 
any  extent  he  thought  proper, 
standing  the  obstruction  of  all  ti 
tiff's  lights. 

It  is  well  established  by  the 
cases,  that  where  the  same  per 
sesses  a  house,  having  the  actua 
enjoyment  of  certain  lights,  and 
sesses  the  adjoining  land,  and 
house  to  another  person,  althi 
lights  be  new,  he  cannot,  nor  cai 
who  claims  under  him,  build  upo 
joining  land  so  as  to  obstruct  or 
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nent  of  tliose  lights.  The  prin- 
id  down  by  1  wisden  and  Wynd* 
■  the  caw  of  Palmer  v.  Fletcher 
It  no  man  shall  derogate  from  his 
L"  The  same  law  was  adhered 
tueof  Cox  r*  Matthews i5);  by 
U  in  Bottwell  v.  Pryor{6) ;  and, 
Jw  later  case  of  Compton  v.  Ri» 
And  in  the  present  case,  the 
he  plaintiff  and  the  defendant 
I  by  the  same  Tender,  and  taking 
10  and  the  same  time,  we  think 
of  the  parties  are  brought  within 
itkm  of  this  general  rule  of  law. 
ended,  however,  on  the  part  of 
lant,  that  the  circumstances  of 
>rm  an  exception  to  the  general 
moch  as  it  appears,  by  the  de- 
I  the  plaintiff's  own  conveyance, 
mise  was  bounded  by  a  piece  of 
escribed  in  the  particulars  of 
^<^big  ground,  and  purchased  by 
ant ;  that  such  description  ope- 
Bodce  to  the  plaintiff  that  he 
vject  to  the  defendant's  right  to 
1  as  there  was  no  restriction  or 
IS  to  the  exercise  of  such  right, 
bnild  to  any  extent  or  height 
hought  proper,  although  to  the 
lof  the  plaintifTs  lights,  without 
ilion  of  the  grant  of  the  vendor 
lot  we  think,  with  reference  to 
I  this  case,  this  conclusion  can- 
The  vendor  conveyed  to  the 
messuage,  with  all  its  lights  and 

without  any  restriction  or  qua- 

and  we  think  it  would  be  attri- 
nmch  force  to  the  description  of 
n  this  case,  if  it  were  to  be  held 
,  indirectly,  to  the  destruction  of 
expressly  conveyed  by  the  deed. 

term  ''building  ground"  is  a 
general  expression  ;  and  may  be 
I  weU  by  the  power  of  erecting 

which  should  leave  the  plain- 
I  altogether  undisturbed,  or  par- 
octed  only,  or  altogether  blocked 
nestion  therefore  is,  what  is  the 
lost  consistent  with  the  grant  of 
'  to  both  parties  ?  And,  as  we 
tt  point  of  fact,  there  had  been 


a  building  on  the  ground  in  question,  for 
a  very  long  period  of  time,  and  recently 
demolished,  which  extended  only  to  the 
height  of  the  first  floor  of  the  plaintiff's 
house,  we  think  this  gives  the  limit  and 
extent  intended  by  the  terms  in  the  de- 
scription, so  as  at  once  to  satisfy  those 
terms,  and  at  the  same  time  to  prevent  the 
vendor  from  frustrating  his  own  grant. 
This  is,  in  effect,  not  a  contradiction,  but 
an  explanation  of  the  terms  of  the  grant. 
It  is  urged  that  the  defendant  could  not 
be  aware  of  any  such  restriction  at  the 
time  of  his  purchase,  as  the  building  was 
no  longer  in  existence.  But  it  is  clear  that 
the  defendant  could  not,  under  a  convey- 
ance to  himself  by  such  a  description,  erect 
a  building  which  should  injure  the  rights  of 
strangers ;  some  inquiry,  therefore,  would 
be  necessary  on  his  part  before  he  could 
know  the  extent  of  his  rights;  and  the 
same  inquiry  which  would  inform  him  as 
to  the  rights  of  strangers,  would  also  give 
him  information  as  to  the  right  belonging 
to  the  plaintiff  s  house.  By  this  construc- 
tion both  parties  have  the  benefit  of  their 
respective  grants :  the  plaintiff  has  the  en- 
joyment of  those  rights  which  the  premises 
possessed  in  the  hands  of  the  vendor ;  and 
the  defendant  has  the  right  to  build  to  the 
extent  of  the  former  building.  As  to  the 
custom  of  London,  as  no  evidence  was 
given,  it  is  altogether  unnecessary  to  dis- 
cuss it.  We  therefore  think  the  verdict 
should  stand  for  71.  1 0#. 

Judgment  for  the  plaintiff  accordingly. 


1832.     > 
Nov.  14.  3 


PATERSON  V.  POWELL. 


(4)  i  Ltv.  IM. 

5)  1  Ventr.  fS7. 

6)  6  Mod.  116. 
(?)  1  Price,  n. 
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Insurance — Wagering  Policy — Return  of 
Premium. 

Where^  in  consideration  of  forty  guineas 
for  100/.,  and  so  according  to  that  rate  for 
every  greater  or  less  sum — setferal  persons^ 
each  for  themselves,  severally  engaged  to  pay 
the  several  sumu  set  opposite  their  names,  in 
case  Brazilian  mining  shares  should,  on  or 
before  a  certain  day,  be  done  at  or  above  a 
certain  sum, — Held,  that  such  contract  was 
a  policy  of  insurance,  android  under  14  Geo. 
3.  c.  48 ; — and  the  rule  of  law  being,  that  if 
money  be  paid  on  an  illegal  cataract  to  rvceiva 
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a  larger  sum  upon  a  certain  events  the  con" 
tract  ii  executed  when  the  event  takes  place, 
and  the  premium  paid  cannot  be  reclaimed :— • 
Held  also,  that  such  contract  was  executed 
on  the  event  taking  place;  and,  consequently, 
that  the  plaintiff  had  no  claim  to  a  return  of 
the  premium  paid. 

In  this  case  the  declaration  stated  tliat 
heretofore,  to  wit,  on  the  29thorApril  1829, 
to  wit,  at  London,  in  consideration  tliat  the 
plaintifT  would  pay  to  the  defendant  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  forty 
guineas,  the  defendant  then  and  there  as- 
sumed and  faithfully  promised  the  plaintiff 
to  pay  to  him  a  certain  sum  of  money,  to 
wit,  the  sum  of  100/.,  in  case  the  Imperial 
Brazilian  Mining  shares  should  be  done  at 
or  above  100/.  per  share  on  or  before  the 
31  St  of  December  1829.  And  the  plaintiff 
averred  that  he  did  afterwards,  to  wit,  on 
&c.,  at  &c.,  pay  to  the  defendant  the  said 
sum  of  forty  guineas  ;  and  that  afterwards, 
and  before  the  said  29th  of  December  1829, 
to  wit,  on  &c.,  at  &c.,  the  said  Imperial  Bra- 
zilian mining  shares  were  done  at  100/.  per 
share :  of  all  which  several  premises  the 
defendant  afterwards,  to  wit,  on  &c.,  at 
8rc.,  had  notice ;  and  although  the  defen- 
dant afterwards,  to  wit,  on  the  Ist  of 
January  1830,  at  &c.,  was  requested  by 
the  plaintiff  to  pay  him  the  said  sum  of 
100/.,  yet  defendant,  not  regarding,  &c.,  but 
contriving  and  fraudulently  intending  craftily 
and  subtilly  to  deceive  and  defraud  the 
plaintiff  in  that  behalf,  did  not,  nor  would, 
when  he  was  so  requested  as  aforesaid,  or 
at  any  time  afterwards,  pay  the  said  sum  of 
100/.,  or  any  part  thereof,  to  the  plaintiff, 
but  wholly  neglected  and  refused  so  to  do, 
to  wit,  at  8cc, 

Plea — General  issue. 

At  the  trial,  before  Tindal,  C.  J.,  the 
plaintiff  put  in  the  following  contract, 
stamped  with  a  20i.  stamp  : 

'*  In  consideration  of  forty  guineas  for 
100/.,  and  according  to  that  rate  for  every 
greater  or  less  sum,  received  of 

,  we  who  have  hereunto  sub- 
scribed our  names  do,  for  ourselves  seve- 
rally, and  for  our  several  and  respective 
heirs,  executors,  administrators,  and  assigns, 
and  not  one  for  the  other  or  others  of  us, 
or  for  the  heirs,  executors,  administrators, 
or  assigns  of  the  other  or  others  of  us,  as- 


sume, engage^  and  promise  tbal  w%  i 
tively,  or  our  several  and  reapectm 
executors,  administrators,  or  assigai 
and  will  pay,  or  cause  to  be  paid  u 
said 

heirs,  executors,  administrators»  and  a 
the  sum  and  sums  of  money,  which  m 
hereunto  respectively  aulMicribed,  « 
any  abatement  whatever: — ^In  cased 
perial  Brazilian  mining  shares  be  d 
or  above  1 00/.  per  share  oa  or  befc 
thirty-first  day  of  December,  one  tb 
eight  hundred  and  twenty-nine  :— 
100/.  James  Powell.  One  hundred  p 

29th  of  April  1 829. 
100/.  Henry  Hodges.  One  hundred  p 

29th  of  April  1829. 
100/.  A.  P.  Johnson.  One  hundred  p 

29th  of  April  1829.*' 

This  contract  was  earned  rood 
one  underwriter  to  another,  as  other  p 
of  insurance,  and  it  having  been  pro 
the  trial,  that  Brazilian  shares  had 
done  at  or  above  100/.  per  shares 
the  day  named  in  the  contract,  m  \ 
was  found  for  the  plaintiff  with  1(X 
mages.  Pursuant  to  leave  given  i 
defendant,  a  rule  nisi  to  enter  a 
suit  was  obtained  by  him  in  Hilar] 
last.  Upon  that  rule  being  argue 
Court  suggested  that  the  contract 
policy  of  insurance,  and  void  under  I 
3.  c,  48(1),  and  directed  an  argum 
that  question. 

Coleridge,  Serj,,  for  the  plaintifl 
contended,  that  this  was  a  contract  < 
tuting  a  wager,  and  not  a  policy  of 
ance  prohibited  by  14  Geo.  3.  c.  48 
cena  v.  Crawford  (2) ;  by  it,  there 
merely  a  sum  of  money  to  be  pai 

(1)  This  set,  afVer  Kciting  that  "it  hil 
fouDd  by  experience  that  the  mikin|p  iamtE 
lives  or  other  events  wherein  the  assured  tk 
no  interest,  hath  introduced  i  miachierous  1 
gaming/'  for  remedv  thereof  enacts,  that  ''fli 
after  the  pauing  of  this  act  no  inauraac*  I 
made  by  any  person  or  peraons,  bodisB  pi 
corporate,  on  the  life  or  Uvea  of  any  penoa 
■on 8,  or  on  any  other  event  or  eventa  wba' 
wherein  the  person  or  persons  for  whose  osa, 
or  on  whose  account  such  policy  or  policies 
made,  shall  have  no  interest,  or  by  wmj  al 
or  wagering  ;  and  that  every  aasaranee  ata 
trary  to  the  true  intent  and  meauiag  her* 
be  null  and  void  to  all  intanta  and  porposaa 
ever." 

(«)  t  New  Rep.  t70. 
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It;  and  that,  from  the  title 
being  eonfined  to  insurance  on 
polieiet  of  insurance  strictly 
nd  where  there  is  a  subject- 
laurance  exposed  to  peril,  could 
contemplation  of  the  legisla- 
hat  **  eTents"  in  the  connexion 
must  be  intended  to  mean  risks, 
f  subjects  of  insurance.  The 
ng  a  wager  to  writing,  and  pro- 
"al  persons  to  engage  in  it,  will 
a  contract  of  insurance  ;  and  he 
d  Roebwk  ▼•  Hamerton{$)f  from 
'wii{^),  and  Thornton  v.  Thac" 
The  learned  Serjeant  submitted 
events,  if  this  was  a  policy  of 
ithin  the  14  Geo.  9.  c.  48,  the 
s  entitled  to  reeover  back  the 
I  a  sum  paid  without  consider- 
sontract  being  only  executory, 
rimrland{B\  Smith  v.Bickmore 
r.   Cariwright  (8),  Hatielow  v. 

ny.,  for  the  defendant,  control. — 
roent  is  a  policy  of  insurance, 
ider  the  statute  14  Geo.  8.  The 
br  the  plaintifT  apply  to  legiti- 
ea,  while  that  statute  is  directed 
litimate  policies ;  and  its  obvious 
it  instruments  bearing  the  form 
md  subscribed  by  underwriters, 
1  void,  where  the  party  assured 
eat  in  the  event  or  peril  insured 
be  word  eteni  must  have  been 
cpreasly  to  meet  such  a  trans- 
hat  under  discussion;  and  lie 
^mtk  ▼•  Hamerton,  Wharton  v. 
r(10). 

?,  Stfj.9  waa  heard  in  reply. 

C«  J. — In  the  view  which  the 
I  of  this  case,  it  becomes  nnne- 
racur  to  the  grounds  on  which 
r  m  new  trial  waa  obtained,  be- 
*•  all  of  opinion,  that  the  instru- 
bidi  this  action  is  brought,  is  a 


S)  Cowp.  757. 
4)  8  Term  Rep.  693. 
(6)  f  YouM«&  J.  156. 


J 


<a>  5  T«m  Rep.  403. 

(?)  4TftQDt.474. 

(a)  7  Pric«,  540. 

<9)  aBan.&CrfM.  t9l. 

(SO)  Psrk.  fat.  573^ 


policy  of  insurance  within   the  statute  14 
Geo.  8.  c.  48,  the  plaintiff  having  no  interest 
in  the  subject-matter  of  the  insursnce,  and 
no  disclosure  being  made  of  any  party  who 
has  such  interest :  the  policy  in  that  respect 
presents  only  a  blank.     In  the  first  place, 
what  was  the  object  of  the  statute  14  Geo.  8f 
To  prevent  gambling  under  the  form  and 
pretext  of  a  policy  of  insurance  by  partiea 
who  have  no  intereat  in  the  subject-matter 
of  such  assurance.     There  is  a  statute  of 
the  former  reign,  1 9  Geo.  2.  c.  87,  confined 
indeed  to  marine  insurances,  but   the  pre- 
amble of  that  act  is  not  immaterial  in  con* 
sidering  the  intention  of  the  legislature  in 
passing  the  statute  14  Geo.  8.     After  re- 
citing, that  **  it  had  been  found  by  experi- 
ence, that  the  making  assurances,  interest 
or  no  interest,  or  without  further  proof  of 
interest  than  the  policy,  had  been  produc- 
tive of  many  pernicious  practices,  whereby 
great  numbers  of  ships,  with  tlteir  cargoes, 
had  either  been  fraudulently  lost  and  de- 
stroyed, or  taken  by  the  enemy  in  time  of 
war ;   and  by   introducing  a  mischievous 
kind  of  gaming  or  wagering,  under  the  pre- 
tence of  assuring  the  risk  on  shipping  and 
fair  trade,  the  institution  and  laudable  de- 
sign of  making  assurance  had  been  pervert- 
ed," it  goes  on  to  prohibit  insurances  on 
ships  or  their  cargoes,  interest  or  no  inter- 
est, or  withoutfuriherproofof  interest  than 
the  policy,  or  by  way  of  gaming  or  wager" 
mg,    l*he  object,  therefore,  was  to  prevent 
gambling  insurances :  but,  in  the  next  reign, 
it  was  found  that  the  legislature  had  not 
gone  far  enough,  and  then  came  the  act  of 
1 4  Geo.  8,  entitled  "  An  act  for  regulating 
insurances  upon  lives,  and  for  prohibiting  all 
such  insurances,  except  in  cases  where  the 
persons  insuring  shall  have  an  interest  in 
the  life  or  death  of  the  person  insured."   It 
is  a  well  established  rule  of  construction, 
that  the  title  of  an  act  will  not  extend  its 
eflfect  beyond  the  meaning  of  the  operative 
words  ;  but  neither  will  it  confine  the  effect; 
and  the  operative  words  here  are  larger  than 
the  title  : — *'  No  insurance  shall  be  made 
by  any  person  or  persons,  bodies  politic  or 
corporate,  on  the  life  or  lives  of  any  person 
or  persons,  or  on  any  other  event  or  events 
whatsoever^  wherein  the  person  or  persons 
for  whose  use,  benefit,  or  on  whose  account 
such  policy  or  policies  shall  be  made,  shall 
have  no  interest,  or  by  way  (tf  gaming  or 


16 


COURT  OF  COMMON  PLBAS: 


wagtring"  Nothing  can  be  more  clear  than 
that  these  o|)erative  words  were  inserted  in 
furtherance  of  the  principle  of  the  former 
act.  It  1ms  been  argued,  that  the  provisions 
of  the  act  are  con6ned  to  cases  where  there 
is  a  subject-matter  of  insurance  exposed  to 
peril.  If  sOy  what  construction  are  we  to 
put  upon  those  more  general  words,  *'  or 
on  any  otfter  eoenl  or  events  whatsoever^'* 
which  appear  to  have  been  inserted,  as  it 
were,  in  anticipation  of  such  an  argument  ? 
Then,  the  only  two  cases  on  the  statute  are 
inaurances  on  events  in  which  the  parties 
were  not  interested.  In  Roebuck  v.  Ha' 
merlon^  a  policy  upon  the  sex  of  the  Cheva- 
lier D'Eon  was  holden  to  be  a  policy  within 
the  statute  14  Geo.  3.  c.  48  ;  and  in  Mollis 
tonv.  Slapie*{ll\v9heTe  a  policy  was  made 
on  the  event  of  there  being  an  open  trade 
between  Great  Britain  and  the  province  of 
Maryland  on  or  before  the  6th  July  1778, 
Lord  Mansfield  said  **  that  it  was  clear  the 
plaintiff  could  not  recover."  In  both  cases, 
therefore,  tlie  decision  turns  not  on  the  sta- 
tute applying  to  insurances  where  the  sub- 
ject-matter of  insurance  is  legitimate,  but  to 
events  in  which  the  parties  insuring  had  no 
interest. 

Our  decision,  therefore,  in  this  case, 
must  turn  on  the  provisions  of  the  14  Geo. 
9,  if  this  instrument  can  be  deemed  a  policy. 
Upon  that  point  we  entertain  no  donbt. 
Here  is  a  premium  paid,  in  consideration 
of  the  insurers  incurring  the  risk  of  paying 
a  larger  sum  upon  a  given  contingency. 
The  instrument  is  open  to  all  who  may 
choose  to  subscribe,  tliat  is,  without  re- 
striction of  persons  or  numbers.  It  then 
proceeds,  in  the  usual  language  of  policies 
of  insurance,  "  We  respectively  will  pay  or 
cause  to  be  paid  to 

the  sum  and  sums  of  money  which  we  have 
hereunto  respectively  subscribed,  without 
any  abatement  whatever,  in  case,"  &c.  If 
the  instrument  in  Rot  buck  v.  Hamerton  was 
rightly  held  to  be  a  policy,  I  can  make  no 
just  discrimination  between  that  instrument 
and  the  present.  It  is  true,  that  the  policy 
contains  no  clause  about  average,  because 
the  circumstances  of  the  risk  do  not  require 
it.  But  if  the  instrument  can  be  deemed  a 
policy  without  that  clause,  we  should  impair 
the  efficacy  of  the  act  of  parliament  if  we 

(II)  P«rk.  Ins.  640,  a. 


were  to  consider  it  as  an  ordinary  ci 
I  cannot  consider  it  as  other  tbao  a 
and  if  so,  the  plaintiff's  claim  must 
the  same  answer  as  was  given  bj 
Mansfield,  in  Roebuck  v.  Hamertam 
that  this  is  an  insurance  on  an  ei 
which  the  party  had  no  interest :  or 
had,  the  policy  does  not  disclose  tbc 
of  any  party  interested. 

As  to  the  claim  for  a  return  of  pre 
the  concurrent  efiect  of  the  deciaions 
if  money  be  paid  on  an  illegal  cont 
receive  a  larger  sum  upon  a  certain 
the  contract  is  executed  when  the 
takes  place,  and  there  can  be  no  cla 
the  money  paid  to  be  returned. 

Gasblee,  J.,  BosANQUBT,  J.,andii 
SON,  J.,  concurred — and 

Rule  aboi 


1832.     >  wiCKHAir,  demandant; 
Nov.  15.  3      MAN  AND  wiTB^  defm 

Fine  —  Practice — Affidavit  of  m 
ledgment, 

A  fine  acknonledged  at  Leghorn^  f 
to  pass  without  affidavit  of  acknoadti 
being  returned  on  parchment  ;  it  «pp 
that  the  original  affidavit  duly  made  m\ 
ment^  had  been  deposited  in  the  TrUnm 
cording  to  the  laws  of  Tuscany^  and  a 
ticated  copies  being  annexed  to  the  p 
and  concord, 

Wilde^  Serj,^  moved  that  thia  fine 
be  allowed  to   pass,  notwitbstandin 
affidavit  of  acknowledgment  was  on 
instead  of  parchment. 

The  conusors  lived  at  Leghorn 
the  praecipe  and  concord,  with  an  afl 
of  acknowledgment,  prepared  on  I 
ment,  according  to  the  rules  of  tkb  t 
were  sent  to  them  there  ;  but  oa  tl 
turn  of  the  documenta,  inateadof  th 
davit  and  certificate  of  swearing  rcc 
by  this  Court,  only  authenticalied  i 
were  sent,  which  were  engrossed  ooT 
stamped  paper,  which  copies  were  aa 
to  the  praecipe  and  concord;  and 
those  copies  it  appeared  that  the  al 
had  been  sworn  before  a  conpetenl  i 
rity,  and  the  certificate  dnly  mad 
authenticatedi  and  that  the  drigmal 
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BCB  depoiited  in  the  Tribunal, 
to  the  laws  of  Tuscany.  The 
re  atteited  by  the  auditor  of  the 
i  were  also  signed  by  a  notary 
translation  by  tlie  translator  of 
nal  was  attested  by  the  consul. 


circumstances, 
UET  permitted  the  fine  to  pass. 


} 


COCKS  e.  MASH. 


r — Parol  Averment  againai  a 
lease  of  one  of  two  Joint  Co'Oh^ 

m^t  the  obligee  m  a  bond,  given 
Bl  obligors^  executed  a  release  to 
lanug  brought  an  action  on  the 
Mst  the  defendant f  the  co*  obligor, 
I  such  release  in  bar ;  the  plain* 
i  thai  the  release  was  given 
nderiaking  on  the  part  of  the  de* 
ai  such  release  should  not  operate 
rkarge:  and^  on  demurrer,  held, 
\amiiff  could  not  by  a  parol  aver* 
ike  instrument  under  seal,  which 
eletue  of  an  entire  demand,  would 
m  release  to  the  defendant, 

IS  an  action  of  debt  on  a  bond, 
d  was  as  follows : — *'  Know  all 
»e  presents,  that  I,  Mary  Nash, 
n  of  Ludlow,  widow,  and  Foliiot 
be  said  town  of  Ludlow,  in  the 
Salop,  gentleman,  are  held  and 
id  to  Willianri  Cocks,  of  Dodmore 
he  parish  of  Stanton  Lacy,  and 
Salop,  in  the  sum  of  SOO/.  of 
swfnl  money  of  Great  Britain,  to 
'  the  said  William  Cocks,  or  Iiis 
^mey,  executors,  administrators, 
;  for  the  true  payment  whereof 
irseWes,  our  heirs,  executors,  and 
jon,  firmly  by  these  presents. 
b  our  seals  ;  dated  this  14th  day 
in  the  sixth  year  of  the  reign  of 
ign  lord  George  the  Fourth." 
id  was  conditioned  to  be  void  if 
try  Nash,  and  the  defendant,  their 
sotors,  and  administrators,  or 
em^  should  well  and  truly  pay  or 
r.paid  unto  the  plaintiff  the  ftdl 
baiEs,  TI.— C.  P. 


sum  of  2002.  with  5L  per  cent,  interest,  the 
interest  to  be  paid  half  yearly  from  the  date 
of  the  said  writing  obligatory,  and  on 
condition  that  half  a  year's  notice  should  be 
given  by  the  plaintiff  to  the  defendant  or 
the  said  Mary  Nash,  in  a  lawful  manner, 
before  requiring  payment  of  the  said  200/. 
in  the  condition  mentioned. 

Plea— first,  mm  ft^/octem;  secondly,  tluit 
after  the  making  of  the  same  writing  obliga- 
tory in  the  declaration  mentioned,  and  whilst 
the  same  was  in  full  force  and  virtue,  and 
before  the  commencement  of  the  suit,  to 
wit,  on  &C.,  at  &c.,  the  plaintiff  by  a  cer- 
tain deed,  sealed  with  his  seal,  to  wit,  a 
certain  deed  of  release,  for  the  considera- 
tions therein  expressed,  released  and  dis* 
charged  the  said  Mary  Nash  of  and  from 
the  same  writing  obligatory,  and  all  actions 
in  respect  thereof. 

Replication — That  the  said  supposed 
deed  of  release  was  made  and  executed  by 
the  plaintiff  to  Mary  Nash,  with  the  know- 
ledge, privity,  and  consent,  and  at  the  re- 
quest of  the  defendant,  and  on  the  condi- 
tion and  express  promise  and  undertaking 
by  and  on  the  part  of  the  defendant  to  the 
plaintiff,  that  the  said  release  should  not 
operate  to  release  the  defendant  from,  or  in 
any  way  prejudice  tlie  rights,  claims,  or  re- 
medies of  the  plaintiff  against  the  defen- 
dant, upon  or  in  respect  of  the  said  writing 
obligatory. 

Demurrer  and  joinder. 

Adams,  Serj.,  in  sup))ort  of  the  demurrer. 
This  replication  is  bad,  although  the  ope- 
ration of  the  release  might  have  been  limited 
to  one  of  the  co-obligors — Simons  v.  John* 
son  ( I ),  PayUr  v.  Homersham  (2),  Solly  ▼• 
Forbes  (d).  A  mere  parol  agreement  can- 
not alter  the  language  of  the  instrument 
under  seal,  which,  uncontrouled  by  any  ex- 
press provision,  operates  as  a  release  of 
both  the  obligors. 

It  may  be  contended,  that  the  plea  is  bad, 
as  it  contains  no  averment  that  the  bond 
was  sealed  with  the  seal  of  Mary  Nash ; 
but  that  objection  could  only  be  taken  on 
special  demurrer.  The  allegation  that  the 
plaintiff  released  her  from  the  bond,  implies 
that  she  had  regularly  executed  it ;  and 
besides  this,  the  plea  states,  that  the  plaiu- 

(1)  3  Barn.  &  Adol.  175. 
(f)  4  Mfto.  &  Selvr.  495. 
(3;  S  Hrod.  &  Bing.  38. 
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not  to  Mie;  tnd  if  this  had  been 
e  would  haTe  been  no  difBcuky  in 
Saliy  y.  Forbes  turned  on  the 
I  deed,  as  it  was  to  be  collected 
f hole  instrument  taken  together ; 
could  collect  from  the  whole  of 
liat  it  was  not  intended  to  operate 
e,  that  case  would  have  had  some 
k  The  first  ground  of  answer, 
to  the  construction  contended  for 
t  of  the  plaintiff,  is,  that  he  cannot 
rerment  vary  an  instrument  under 
the  agreement  which  he  proposes 
s  in  itaelf  destitute  of  considera- 

lintiff  then  objects  to  the  defen- 
ly  that  it  does  not  allege  the  bond 
ren  erer  executed  by  Mary  Nash ; 
ig  to  the  whole  of  the  record,  we 
I  objection  is  answered,  particu- 
w  matter  contained  in  the  repli- 
Iker  setting  out  the  bond  on  oyer, 
blng  it  as  the  bond  of  the  defen- 
tfary  Nash,  which  of  itself  would 
sufficient  averment  that  it  had 
ited  by  her,  the  defendant  alleges 
biatiff  released  Mary  Nash  from 
mrkmg  ohiigaiory.  It  requires  no 
1  a  common  intendment  to  say 
illegatiou  of  a  release  of  Mary 
I  the  bond  set  out  on  oyer,  in- 
'  aapposition  that  she  executed  it 
\  the  defendant;  for  unless  she 
t»  from  what  was  she  released? 
aintiff*  in  his  replication  does  not 
oonfeasea  and  avoids  such  allega- 
e  admits  that  he  executed  the  re- 
[ary  Nash.  If  he  did,  we  must 
bia  own  shewing  that  she  executed 
otherwise  how  could  he  grant  the 
The  pleay  therefore,  is  sufficient ; 
e  whole,  our  judgment  must  be 
Tendant. 

B,  J.y  BosAMQUET,  J.,  and  Al- 
.  concurred. 

Judgment  for  ike  defendanU 


} 


BILTON  0.  HODGES. 


•'CommUikn  of  Bankrupt  against 
to  defendant. 

of   bankrupt    taken  out 


against  an  infant  is  wnd^  and  not  wurely 
voidable ;  whelker^  in  an  action  brought  by 
suck  infant  against  tke  assignees  chosen 
under  the  commission  for  try'mg  the  validity 
of  suck  commission,  on  tke  ground  of  infancy t 
notice  to  dispute  is  necessary  under  6  Geo,  4. 
c.  19.  s.  90 — qutere. 

This  was  an  action  brought  by  the  plain- 
tiff, who  had  been  declared  a  bankrupt, 
against  the  defendant,  his  assignee,  to  try 
the  validity  of  the  commission.  At  the  trial, 
the  jury  found  that  the  plaintiff  was  an  in- 
fant at  the  date  of  the  commission;  the 
fact,  intended  to  be  disputed,  was  the  in- 
fancy of  the  plaintiff  at  that  time;  and  the 
defendant  was  aware  thereof,  but  no  notice 
of  the  plaintiff's  intention  to  dispute  the 
validity  of  the  commission  had  been  given 
under  6  Geo.  4.  c.  1 9.  s.  90 ;  and  evidence 
of  the  infancy  was  fully  gone  into  at  the 
trial,  without  objection  on  the  part  of  the 
defendant.  A  verdict  was  found  for  the 
plaintiff;  leave  being  given  to  the  defen- 
dant  to  move  to  enter  a  nonsuit. 

Toddy,  Serf.f  having  obtained  a  rule  atft 
accordinglVff— 

Wilde,  Sefj.,  shewed  cause  against  such 
rule. — An  infant  cannot  contract  a  trading 
debt ;  and,  this  commission  being  in  con* 
sequence  void,  the  infant's  remedy  is  not 
confined  to  an  application  for  a  supersedeas, 
but  he  has  a  remedy  also  at  law  by  the 
commission  being  held  invalid — Ex  parte 
lVatson{l);  nor  is  he  estopped  from  dis- 
puting the  commission,  though  he  may  have 
assisted  his  assignee  in  the  disposal  of  his 
property — Heane  v.  Rogers{9,)\  and  tlie 
commission  being  void  to  all  intents,  notice 
to  dispute  it  was  not  necessary  under  6 
Geo,  4.  c.  16.  s.  90. 

Taddyf  Serf*,  in  support  of  the  rule,  con- 
tended, that  the  commission  was  voidable 
only,  not  absolutely  void ;  and  that  the 
plaintiff,  not  having  done  anything  to  super- 
sede it,  could  not  sue  his  assignee ;  at  all 
events,  not  without  notice  of  an  intention  to 
dispute  its  validity.  Lord  Macclesfield 
held  that  an  infant  might  be  a  bankrupt ; 
though  Lord  Hardwicke,  in  Ex  parte  Syde^ 
botkam{3)f  superseded  such  a  commission  ; 


(1)  16  Ves.  f65. 

(2)  9  B. &  C.  577  J  s. 0, 7  Ltw  Joum.  K.B.  t85. 

(3)  1  Atk.  146. 
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from  whence  it  may  be  inferred  that  till  it 
was  superseded  it  was  voidable  only,  not 
absolutely  void.  An  infant's  taking  no  steps 
to  supersede  his  commission,  amounts  to  an 
affirmance ;  and  Ex  parte  Moule  (4),  Ex 
parte  Bass  (5),  Ex  parte  A  bell  {6),  and  Ex 
parte  Cutten  (7),  shew  that  it  is  a  matter  of 
discretion  with  a  court  of  equity  whether  a 
commission  shall  or  shall  not  be  superseded. 
At  all  events,  there  being  no  notice  to 
dispute  the  commission,  the  proceedings 
under  it  are  sufficient  evidence  to  support 
it,  even  though  they  do  not  disclose  a  per- 
fect petitioning  creditor *s  debt — Macheaih 
V.  Coates  (8). 

The  Court  took  time  to  consider,  and 
now,  on  this  day,  judgment  was  delivered 
by- 

Tim  DAL,  C.  J. — This  is  an  action  brought 
by  the  plaintiff,  who  has  been  declared  a 
bankrupt,  against  the  defendant,  the  as- 
signee under  the  commission  issued  against 
him,  for  the  purpose  of  trying  the  validity 
of  such  commission.  It  appears  in  this 
case,  that  not  only  the  petitioning  creditor's 
debt  was  contracted  by  the  plaintiff,  and 
the  trading  upon  which  he  was  declared 
bankrupt  was  carried  on  by  him,  and  the 
act  of  bankruptcy  committed  during  his 
infancy,  but  also  the  commission  of  bank- 
rupt itself  was  issued  out  against  him  whilst 
he  still  continued  an  infant.  Upon  this 
short  state  of  facts  two  questions  arise: 
firsti  whether  the  commission  of  bankrupt 
is  a  valid  commission  in  a  court  of  law  ; 
and,  secondly,  whether  the  plaintiff  can 
dispute  its  validity  against  the  assignee 
without  giving  notice  under  the  nineteenth 
section  of  6  Geo.  4.  c.  16.  That  a  com- 
mission of  bankrupt  issued  against  an  infant 
would,  under  ordinary  circumstances,  be 
superseded  upon  the  ground  of  infancy  by 
the  Lord  Chancellor,  has  been  held  to  be 
the  law,  at  leaist  since  the  case  of  Ex  parte 
Sidebothanif  where  Lord  Hardwicke,  on 
superseding  a  commission  on  that  ground, 
said,  "  Notwithstanding  Lord  Macclesfield 
held,  in  the  case  of  one  Whitelock,  that  an 
infant  might  be  a  bankrupt,  yet  it  has  been 

(4)  14  Ves.  603. 

(5)  4  Madd.  270. 

(6)  1  GI>D.  &  Jam.  199. 

(7)  Buck.  69. 

(8)  4  Bing.  34. 


determined    otherwise    since."      But    th^ 
question   before   us    is,   whether,   witboi^ 
applying  to  the  Chancellor  for  a 
deas,  the  commission  may,  under  these  cv 
cumstances,  be  held  invalid  by  a  court  ^^ 
law.     And  upon  that  point  we  are  of  oc^ 
nion  that  the  commission  is  altogether  ^q. 
valid.     We  are  not  called  upon  to  conticfaf 
whether  a  commission  taken  out  against  a 
person  after  his  full  age,  upon  a  petitrooiiy 
creditor's  debt,  a  trading  and  an  act  of 
bankruptcy  during  his  infancy,  may,  or  iniy 
not  be  supported.     In  that  case,  the  ooo* 
duct  and  acts  of  the  bankrupt  af^r  bt 
attained  his  full  age  may  have  been  sacbis 
to  confirm  the  debt -of  the  petitioning  cre- 
ditor, and  the  several  contracts  which  he  midt 
in  his  trade,  so  as  to  enable  him  to  be  coa- 
sidered  such  a  trader  as  might  commit  ai 
act  of  bankruptcy.     But  this  is  a  conuni^ 
sion  taken  out  against  an  infant  upon  a 
trading  carried  on,  a  debt  contracted,  nd- 
an  act  of  bankruptcy  committed  during  las 
nonage.    The  statute  G  Geo.  4.  c.  16,  ate 
describing  the  particular  callings  and  oeea- 
pations  which  shall  be  considered  to  eoft' 
stitute  a  trading  within  the  statute,  pio* 
ceeds  to  enact   that  all  such  tradert^ 
shall  commit  certain  acts  therein  enoma* 
rated,  shall  be  deemed  to  have  thereby  com- 
mitted  an  act  of  bankruptcy.     A  traJhgt 
therefore,  by  the  party  at  the  time  the  irt 
is  committed,  is  one  of  the  conditions  apot 
which  such  act  receives  its  character  of  M 
act  of  bankruptcy;  and  it  ia  onlytudia 
trader  that  the  Chancellor  has  jurisdietioi 
to  issue  the  commission  against. 

But  by  the  law  of  England  an  infant cflH 
not  trade,  because  he  cannot  be  liaUeoa 
contracts  entered  into  by  him  in  the  ooniit 
of  trade— 1  Roll.  Abr.  7J!9;  D^er,  104,  fc 
in  marg. ;    1  Mod.   137;    Strange,  iMi 
And  accordingly,  in  the  case  of  Ex  jpM 
Moule,  where  the  bankrupt  applied  to  Ai 
Lord  Chancellor  to  supersede  the  comw^  X 
sion,  on  the  ground  that  the  trading  «i*  1 
during  his  infancy,  Lord  Eldon,  althosf^ 
he  refused  to  supersede  the  commission,  ii  . 
the  bankrupt  had  obtained  his  certifictM 
under  it,  observed,  that  "A  trading,  0^* 
sort,  had  been  deposed  to,  but  that  was^ 
ing  infancy;"  and  afterwards  stated, " tbit 
there  was  enough  to  have  authorised  tbs 
petitioning  creditor  to  claim  the  right  totiy 
the  fact  of  trading  after  he  became  adolU 
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Id  rapport  the  conmission.'*  In 
*x  forU  Watson^  where  the  bank- 
Bned  that  the  cottimission  against 
;  be  superseded,  on  the  ground 
IS  under  the  age  of  twenty-one 
raa  issued,  the  Lord  Chancellor 
a  it  appeared  in  this  case  that  the 
had  held  himself  forth  to  the 
a  adult,  and  mt  jaru,  and  traded 
meter,  and  contracted  debts  to  a 
le  amount  for  two  years  previous 
imission,  he  would  make  no  order, 
Jie  bankrupt  to  bring  his  action 
le  ahould  think  proper  so  to  do. 
lieh  imply  that  at  /air,  if  the  in- 
lU  be  proved,  there  would  be  a 
md  certainly  there  could  be  no 

law  but  by  holding  the  comniis- 
d«  The  Chancellor  further  added, 
er  him  no  more  entitled  to  any 
aaaiatance  than  hfeme  ccvert  who 
t  firom  Iier  husband,  and  holds 
it  aa  a  feme  moU,  and  contracts 
entided  to  any  summary  relief 
udges  at  common  law,  who  always 
man  of  that  description  to  make 
le  can  of  lier  plea  of  coverture  in 
I  brought  against  her  i  and  con- 
use  to  interfere  so  as  to  aflTord  her 
lary  relief."  The  same  appears 
aae  in  1  Fes,  4*  B.  494,  where  it 
ly  suted  by  Lord  Eldon,  "  that 
annot  be  bankrupt ;"  and  from 
r  O'Brien  v.  Currie  (9),  in  which 
id  by  Mr.  Justice  Burrough,  that 
ion  of  bankrupt  against  a  minor 
ely  void.  See  also  Thornton  v. 
1(10). 

»nd  point  raised  on  the  part  of 
ant  is,  that,  even  if  the  comniis- 
t  be  supported  by  reason  of  the 

the  plaintiff,  still,  that  the  evi- 
I  inadmissible,  as  no  notice  had 
I  under  the  dOth  section  of  6  Geo. 

As  to  that  point,  it  is  to  be  ob- 
at  the  parties  came  to  the  trial  of 
,  with  the  full  knowledge  on  the 
)  defendant  of  the  fact  intended  to 
id,  vis.  whether  the  plaintiff  was 
It  the  time  of  the  trading  and  the 
e  commission.  All  the  evidence 
lainst  the  infancy  was  brought  be- 


fcP.NJP.f83. 

•  fc  C«  8e4 }  t.  e.  t  Law  Joan.  K.B.  175. 


fore  the  jury,  and  the  jury  found  that  he 
was  an  infant.  In  a  case,  therefore,  where 
there  was  actual  knowledge  of  the  point  in 
dispute,  although  no  formal  notice ;  where 
the  allowing  of  the  objection,  if  a  valid  one, 
would  go  no  further  than  to  a  new  trial,  in 
which  the  Court  would  still  allow  the  plain- 
tiff to  give  the  formal  notice  ;  where,  if  such 
notice  was  given,  the  same  facts  would  by 
themselves  be  conclusive  against  the  com- 
mission ;  and  where  the  objection  itself  does 
not  appear  upon  the  Judge's  notes,  and  the 
parties  do  not  agree  between  themselves, 
whether  it  was  distinctly  taken  at  the  trial, 
we  do  not  feel  ourselves  called  upon  to  give 
an  opinion,  whether  the  case  falls  within  the 
90tli  section  of  the  bankrupt  act  or  not. 
Upon  the  whole,  therefore,  we  tlu'nk  the 
rule  for  entering  a  nonsuit  ought  to  be  dis- 
charged. 

Rule  discharged. 


18^^  C  C^^^'^^''  ^"^  OTHXRS,  AS9I0- 

N  21      i      ^^^*  ^'  8TRBATHBR,  A  BANK- 

C.     EUPT,  V.  W.  B.  OURNBY. 

Equitable  assignment  of  unascertained 
debt — Bankruptcy. 

A,  being  indebted  to  B,  and  an  unascertained 
balance  being  due  from  C  to  A,  A,  by  letter^ 
requested  C.  to  pay  such  balance  to  B  ;  C,  by 
letter,  consented  to  do  so,  on  the  amount 
being  ascertained;  after  the  amount  was 
ascertained*  but  before  it  was  paid  to  B,  A. 
became  a  bankrupt;  and  held,  that  the 
above  circumstances  amounted  to  an  equit^ 
able  assignment  to  B,  of  the  debt  due  from 
C.  to  A ;  and  that  the  assignees  undtr  the 
commission  against  A,  standing  in  the  same 
situation  as  the  bankrupt  himself,  could  not 
maintain  an  action  against  Cfor  the  amount. 

At  the  trial  of  this  cause,  it  was  referred 
to  an  arbitrator,  with  leave  to  state  facts 
for  the  opinion  of  the  Court,  if  he  thought 
fit  ;  he  accordingly  by  his  award,  found 
that  Streather,  before  his  bankruptcy,  had 
been  employed  by  the  defendant,  who  was 
the  treasurer  of  the  Baptist  College  Chspel, 
to  erect  the  Baptist  College  Chapel  and 
other  buildings.  The  works  were  com- 
pleted in  July  1880;  and  on  the  IGth  of 
December  1880,  there  was  due  to  Streather 
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from  the  defendant,  as  treasurer  of  ihe 
chapel,  a  considerable  balance  for  work 
done  and  materials  supplied  by  Streatlier 
in  respect  of  the  buildings  aforesaid ;  but 
the  works  were  not  measured  until  a  subse- 
quent period,  and  the  amount  of  balance 
due  to  the  said  Streather  was  not  ascer- 
tained before  the  11th  of  April  1831.  On 
the  16th  of  December  1880,  Streather  being 
indebted  to  Messrs.  Isaac  Solly  &  Sons, 
gave  them  the  following  letter  addressed  to 
the  defendant :  "  I  shall  feel  obliged  by 
your  paying  to  Messrs.  Isaac  Solly  &  Sons, 
the  balance  due  to  me  for  building  the  Bap- 
tist College  Chapel  and  buildings  at  Step- 
ney, and  their  receipt  shall  be  a  suffici- 
ent discharge  to  you  as  treasurer  of  such 
chapel."  On  the  same  day,  Solly  &  Sons 
sent  the  above  letter  to  the  defendant,  en- 
closed in  a  letter  from  themselves,  which 
was  as  follows :  "  We  beg  to  hand  you  an- 
nexed an  order  from  Mr.  Streather,  to  pay 
to  us  the  balance  due  to  him  for  building 
the  chapel,  &c.  at  Stepney ;  and  we  shall 
feel  obliged  by  your  informing  us  when  such 
balance  will  be  in  course  of  payment.  Re- 
questing your  due  attention  to  said  order,  we 
are,  &c."  To  that  letter  the  defendant,  on  the 
20th  of  December  1880,  sent  the  following 
answer  to  Solly  &  Sons  :  "  I  have  received 
your  letter,  inclosing  Mr.  Streather*s,  and 
shall  be  happy  to  nuike  the  payment  to 
you  instead  of  to  him  as  requested  ;  but  I 
have  not  yet  received  the  surveyor's  report, 
and  am  therefore  ignorant  of  the  amount, 
and  the  time  at  which  he  may  direct  it  to 
be  paid." 

Those  letters  were  stamped  with  an 
agreement  stamp.  On  the  ^Ist  of  April 
1831,  a  commission  of  bankrupt  was  issued 
against  Streather,  under  which  commission 
the  plaintiifs  were  duly  chosen  assignees, 
and  the  bankrupt's  effects  were  assigned  to 
them,  previously  to  the  time  when  the  notice 
hereinafter  mentioned  was  given  by  the 
plaintiffs  to  the  defendant.  At  the  time 
of  the  bankruptcy,  the  balance  of  account 
due  from  defendant  in  respect  of  the  build- 
ings, &c.  was  528/.  4<.  On  the  11th  of 
May  1881,  the  plaintiffs,  as  assignees  under 
the  commission,  applied  to  the  defendant 
for  payment  of  that  balance,  and  gave  him 
notice  not  to  pay  the  same  to  Messrs.  Solly 
&  Sons.  On  the  81st  of  May  1881,  Solly 
&  Sons  claimed  from  the  defendant  the  pay- 


ment of  the  balance,  and  gave  Um 
not  to  pay  it  to  the  plaintiffs  as  radi 
nees.  On  the  10th  of  August  18J 
defendant  paid  the  balance  to  Solly  I 
under  an  indemnity  from  them  agai 
claim  of  the  assignees  in  respect  of  i 
lance.  The  action  was  bronght  ! 
plaintiffs  as  such  assignees,  to  reooi 
said  sum  of  528L  4«. 

Upon  the  above  facts,  tlie  arbitrat 
of  opinion  that  the  plaintiffs  were  i 
titled  to  recover.  Bot  if  the  Court 
be  of  opinion  that  the  plaintiffs  were  i 
of  law  entitled  to  recover  the  said 
62SL  4is,  from  the  defendant,  then 
bitrator  awarded  and  determined  tb 
were  so  entitled,  and  ordered  and  ad 
the  defendant  to  pay  the  plaintlflb  t 
sum  of  528/.  4s.  within  one  fortnigl 
the  Court  should  have  so  determinec 

A  rule  niii  havRig  been  obtained  1 
ting  aside  so  much  of  the  award 
judged  that  the  plaintiff  had  no  righ 
cover, — on  the  case  now   coming 
argument — 

Spankie,  Serj.^  for  the  plaintiffiij  i 
ted  that  the  order  given  by  Streatl 
revocable  by  him,  and  was  thereic 
operation  of  law,  revoked  by  hit 
ruptcy.  Without  the  assent  of  Gun 
order  to  him  would  have  been  a  i 
and  to  render  the  assent  given  by  bin 
tual,  it  should  have  been  for  a  son 
tained  and  specified.  No  sum  bel 
ciBed,  there  was  nothing  executed  < 
in  his  undertaking,  and  Sueh  an  id 
order  might  have  been  revoked  at  ai 
before  the  money  was  paid — Gibstmn 
(1) ;  neither  was  there  any  adequate 
deration  for  the  order,  for  upon  G 
refusal  to  pay,  Solly  might  still  ha 
recourse  to  Streather — Cuxon  v. 
ley  (2) ;  and  per  Bayley,  J.  in  Wlu 
Walker  (8)  ;  that  to  make  such  an 
ment  as  this  available,  there  mus 
defined  and  ascertained  debt  due 
assignor,  as  well  as  an  assignment 
to  by  all  the  parties — Fairlie  v.  Z)eii 
and  Wtlson  v.  Coupland  (5). 


(1)  1  Ry.  &  Mo.  68. 

(S)  3  B.  &  C.  591 ;  8.  c.  S  Law  Jouni. 

(S)  4  B.  &  C.  165  ;  s.  c.  3  Law'  Jouni. 

(4)  8  B.  &  C.395  ;  8.  c  6Law  Joum.  1 

(5)  5  Baro.  &  Aid.  228. 
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,  LoBD  C.  J. — ^Under  the  circum- 
ited  on  this  award,  it  appeari  to 
le  asaignees  of  Streatlier  are  not 

KCOTer  from  the  defendant.     A 
mej  waa  due  from  the  defendant 

Streather;  the  precise  amount 
id.  bnt  it  may  be  collected  from 

employed  by  Streatlier,  that  it 

than  a  debt  due  from  Streather 
rhicb  Streather  desires  Gurney  to 
Oumey  givea  his  assent;  an 
ch»  it  may  be  observed,  is  want- 
y  of  the  eaaea  referred  to.  These 
ices  amount  to  an  equitable  as- 
if  the  debt  due  from  Gurney  to 

for  Solly  might  have  gone  into 
equity  to  compel  a  formal  assign* 
DO  anawer  could  have  been  given 

application.  There  waa  consi- 
noogh  for  such  an  assignment; 
from  the  time  of  the  order,  ap- 
ive  abstained  from  making  any 
I  to  Streather,  and  to  have  looked 

alone. 

een  objected,  that  such  an  assign- 
1  not  take  place,  except  in  re- 
precise  and  unascertained  amount, 
oocur  in  that  proposition.  Here, 
s  was  ascertained  before  Streath- 
Piptcy: ;  and  being  so  ascertained 
raa  master  of  his  own  acts,  it  is 
thing  as  if  it  had  been  ascer- 
le  time  of  the  order.  The  trans- 
it be  considered,  therefore,  as  an 
■paignment;  and  then  the  rule 
at  the  assignees  must  stand  in  the 
ition  as  tlie  bankrupt,  and  the 
ia  entitled  to  retain  his  verdict. 

B,  J.,  BosANQUBT,  J.,  and  Aldbr- 
icurring— 

Rule  discluirged. 


] 


BERRIMAN  i;.  PEACOCK. 


d  and  Tenant-^Fences  lopped  by 
^In  whom  right  of  action. 

iperty  m  trees  is  in  the  landlord ; 
ff  m  bushes  is  in  the  tenant ;  con- 
where  a  stranger  lopped  a  fence 
ie  (the  stranger's)  land^  and  car- 


ried the  CMttmgt  to  the  iemmif  m  the  oecifM- 
tion  of  the  Umd  to  which  the  fence  belonged : 
Heldf  that  an  actum  of  irespasSf  with  a  count 
de  bonis  asportatis»  Oroe^Al  6y  the  landlord 
against  such  stranger  could  not  be  supported* 

This  was  an  action  of  trespa8s,with  a  count 
de  boms  tuportatis^  tried  at  the  last  York 
Assiaes,  before  Parke,  J.,  when  the  plain- 
tiff had  a  verdict,  with  nominal  damages,  on 
the  count  de  bams  asportatis  ;  leave  being 
reserved  to  the  defendant,  to  move  to  enter 
a  nonsuit. 

The  following  were  the  facta : — The  de- 
fendant being  in  the  occupation  of  land  ad- 
joining a  field,  let  by  the  plaintiff  to  one  Peter 
Wardell,  for  a  term  of  yeara,  requested  the 
latter  to  lower  a  fence  between  the  two  pro- 
perties. Some  delay  occurring,  the  defen- 
dant lopped  the  feace  hhnaelf,  bnt  carried 
the  cuttinga  to  Wardell,  believing,  that,  ac- 
cording to  the  custom  of  the  country,  he 
was  entitled  to  them.  The  liedge  was  not 
cut  in  a  skilful  manner,  but  the  tenant  said 
he  thought  it  a  good  job,  and  that  the  fence 
was  the  better  for  it. 

Jonest  Serf.,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit  accord- 
ingly,- relying  upon  the  third  resolution  in 
HerlakendMs  case(\)%  iuod  Channon  v. 
Patch  (2). 

Bompas^  Setj.f  now  shewed  cause,  and 
contended,  that  this  case  was  distinguishable 
from  Channon  v.  Patch.  There,  the  pollards 
cut  down  were  cut  down  by  the  lessor  htm" 
selft  who  had  no  right  to  cut  them  ;  but  that, 
here,  the  fence  was  lopped  by  a  stranger, 
and  that,  under  those  chrcumstances,  the 
lessor  had  an  interest  snflScient  to  support 
this  action  against  him ;  and  that  Herlaken" 
den's  case  did  not  apply.  Besides,  here,  more 
was  cut  than  was  necessary ;  and,  therefore, 
admitting  the  tenant's  right  to  botes,  the 
surplus  cuttings  must  be  the  property  of  the 
lessor. 

Jones,  in  support  of  his  rule,  relied  on  the 
authorities  he  had  before  cited,  and  also  re- 
ferred to  Com.  Dig.  *  Biens'. 

TiNDAL,  Lord  C.  J. — This  case  requires 
the  same  determination  as  if  it  had  been  an 


(1)  4  Co.  Rep.  68. 

({)  5  Bam.  &  CreM.897;   s.  c.  4  Law  Jouro. 
K.B.  91j». 
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action  againtt  the  tenant,  beeauie  what  the 
defendant  did  was  adopted  by  the  tenant, 
who  carried  away  the  cuttings,  saying  that 
it  was  a  good  job,  and  that  the  fence  was  the 
better  for  it.  It  is  clear  that,  under  such 
circumstances,  no  action  could  lie  for  the 
tenant  against  Peacock ;  and  it  would  be  an 
over  re&iement  to  say  that,  because  a  small 
portion  more  of  a  fence  has  been  cut  than 
the  tenant  is  entitled  to  cut,  the  landlord  has 
a  right  to  claim  it.  Here,  indeed,  the  com- 
plaint was  rather  as  to  the  mode  than  the 
amount  of  the  cutting;  but  the  question 
now  is,  whether  the  property  in  the  cuttings 
belonged  to  the  landlord.  Now,  according 
to  the  old  authorities,  the  general  pro- 
perty in  trees  is  in  the  landlord,  and 
the  general  property  in  bushes  is  in  the 
tenant ;  although,  if  he  exceeds  his  right, 
as,  by  grubbing  up  or  destroying  fences,  he 
may  be  liable  to  an  action  of  waste.  We 
should  be  introducing  a  distinction  never 
drawn  before,  if  we  were  to  decide  that, 
when  a  tenant  cuts  rather  more  than  he 
ought,  the  property  in  bushes  so  cut  passes 
to  the  landlord.  The  rule  for  entering  a 
nonsuit,  therefore,  must  be  made  absolute. 

Gasblbb,  J.*— It  was  laid  down  in  Z)ofv- 
glat  V.  Kendal{S)f  that "  the  lord  may  not 
cut  down  any  thorns,  nor  license  any  other 
to  cut  them  down  ;  for  the  defendant  pre- 
scribeth  to  have  all  the  thorns  growing 
upon  the  place ;  and  that  prescription  ex- 
cluded the  lord  from  taking  any  thorns 
there ;  but  if  he  had  claimed  common  of 
estovers  only,  then,  if  the  lord  had  first  cut 
down  the  thorns,  the  commoner  might  not 
take  them  ;  and  if  he  had  cut  down  all  the 
thorns,  the  commoner  might  have  had  an 
assise.''  The  general  property  in  the  cut- 
tings of  a  hedge,  is  in  the  tenant;  and  if,  by 
his  permission,  a  stranger  cuu  improperly, 
so  as  to  damage  the  fence,  that  may  give 
the  landlord  a  ground  of  action  on  the 
case,  but  still  the  property  in  the  cuttings 
is  in  the  tenant. 

BosAMQUBT,  J.,  and  Alderson,  J.,  con- 
curring— 

Ruk  absolute. 

(3)  Cro.Jac.S56. 
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Nov 


52.     ") 

.22.3 


SYLVESTER    AND    AXIO 
WEBSTER  AND  AN01 


Attorney' sBiU^Liahiltiy  of,  to  'k 
for  business  at  the  Quarter  Sessums 

An  attorney's  bill  for  business  do 
Court  of  Quarter  Sessions^  is  UabU 
ation  as  nell  as  his  hill  for  husines 
a  superior  court  at  Westminster^  on 
fore  musk  be  delivered,  signed,  bef&r 
tion  can  be  brought  thereon,  one  man 
such  action  brought,  pursuant  to  2 
c.  23. 

This  was  an  action  brought  by  tl 
tiffs,  as  attornies,  and  in  their  I 
charged  for  attending  from  day  U 
the  Sessions  House,  ClerkenwelL 
whether  an  indictment  had  beei 
against  a  party,  for  whose  appea: 
the  sessions  the  defendants  had 
bail.  There  was  also  another  ch 
attending  at  the  office  of  the  clerl 
peace,  after  the  sessions  were  ove 
defendants'  recognizances  dischar] 
which  recognizances  were  dischs 
the  payment  of  a  fee  to  the  clerl 
peace. 

These  were  the  only  items,  for 
done  in  any  court,  and  the  plaint 
delivered  no  bill  properly  signed, 
before  the  commencement  of  tlv 
At  the  trial,  before  Tindal,  C.  J.,  tl 
tiffs  had  a  verdict,  the  defendanti 
leave  to  move  to  enter  a  nonsuit 
on  the  ground  that  the  plaintiffs' 
subject  to  taxation  under  2  Geo. 
s.  23,  and  therefore  should  have  I 
livered  to  the  defendants,  properly 
a  month  before  the  action. 

Taddy,  Serj,  having  obtained  a 
accordingly,  on  the  authority  of  J 
Wiirtams{l)t  and  Clarke  v.  Donovt 

Wilde  and  Andrews,  Serjs.,  shew* 
Taddy,  Serj,,  supported  the  rul 


(1)  4  Term  Rep.  496 

li)  5  Term  Rep.  694. 

(S)  The  arguments  are  omitted,  •■ 
commeDted  on  are  fully  gone  into  io  B«cl 
decided  in  the  Exchequer  of  PleM — See 
Fleai,  page  26. 
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SouMT  took  time  to  consider  ;  and, 
Ity,  judgment  waa  delivered  by — 

lit  Lord  C.J. — The  point  reserved 
eaae  waa,  whether  the  plaintiffs 
have  delivered  their  bill  for  busi- 
by  themselves,  one  month 


le  commencement  of  the  suit.  The 
contend  that  the  statute  2  Geo.  2, 
29,  does  not  apply  to  the  case  of 
done  at  the  Quarter  Sessions;  and 
does  apply,  that  there  is  no  charge 
bnsinesa  in  the  present  bill. 
«spect  to  the  second  point,  how- 
ipeared  upon  the  evidence  that  the 
made  a  charge  for  attending  from 
ty  at  the  sessions  house  at  Clerk- 
I  see  whether  an  indictment  had 
id  against  the  party  for  whose  ap- 
at  the  sessions  the  defendants  had 
Mill ;  and  another  charge,  for  at- 
at  the  Clerk  of  the  Peace's  office 
letsions  were  over,  in  order  to  get 
nisances  discharged,  which  were 
d  accordingly,  on  the  payment  of 
be  Clerk  of  the  Peace.    And  this 
rge  appears  to  us,  at  all  events, 
;hargc  for  business  done  at  the 
iesaions ;  for  the  discharge  of  the 
Qce  must  be  taken  to  be  the  act 
art,  who  alone  have  the  authority 
tch  discharge,  though  in  fact  it  is 
ret  to  the  party  by  the  Clerk  of 
i  mfker  the  sessions  have  termi- 
lie  only  question,  therefore,  is, 
Qsiness  done  at  the  Quarter  Ses- 
ithin  the  meaning  of  the  statute  ? 
ao  held  in  two  cases.  Ex  parte 
1),  where  the  Court,  after  in- 
e,  reversed  their  former  decision ; 
e  ▼•  Donocan{2\  where  the  Court 
Bench  adhered  to  the  decision 
ed  to,  saying,  "  there  was  no  rea- 
training  the  general  words  of  the 
of  the  clause,  which  requires  an 
9  deliver  his  bill  one  month  be- 
mmences  any  action  for  the  re- 
the  amount."     These  decisions, 
re  been  constantly  acted  on  as 
I  for  so  long  a  period,  ought  not 
tamed,  unless  the  Court  can  see 
Ij  that  such  construction  is  wrong ; 


and  we  cannot  arrive  at  such  a  conduaion. 
It  is  an  additional  argument  in  support  of 
the  construction  which  they  give  to  the 
statute  2  Geo.  2,  that  by  the  subsequent 
statute,  22  Geo.  2.  c.  46.  s.  12,  it  is  enacted, 
"  that  no  person  whatsoever  shall  act  as  an 
attorney  at  the  General  or  Quarter  Ses- 
sions of  the  Peace  for  any  county,  &c. 
within  the  kingdom,  either  with  respect  to 
matters  of  a  criminal  or  civil  nature,  unleas 
such  person  shall  have  been  admitted  an 
attorney  of  one  of  His  Majesty's  Courts  of 
Record  at  Westminster,  and  duly  enrolled 
pursuant  to  the  act  2  Geo.  2."  Construing 
the  two  statutes,  therefore,  as  made  tn  pari 
materid,  there  seems  to  be  no  reason  why 
the  action  by  the  very  same  person  to  re- 
cover fees  for  business  done  in  the  Court 
of  Quarter  Sessions,  should  not  be  con- 
sidered as  subject  to  the  same  law  aa  the 
action   "for  fees,  charges,  and  disburse- 
ments at  law  or  in  equity,"  is  expressly 
subjected  to  by  the  statute  2  Geo.  2.  c.  23. 
We  therefore  think  the  rule  for  entering  a 
nonsuit  should  be  made  absolute. 

Rule  abioluie. 


1832.     5 
Nov.  19.  \ 


RIDLEY  AND  OTHERS,  ASSIG- 
NEES OF  WHITE,  A  BANK- 
RUPT, P.  GYDB. 


I 


4TcnBltcp.496. 
5  Tarn  Rep.  694. 

tniBS,  II.— C.P. 


Act  of  Bankruptcy  —  Evidence-^Bank- 
rupt's  Declaration. 

Declaration9  made  hy  a  bankrupt  in  the 
absence  of  a  party  to  whom  Jie  had  given  «e- 
curity — Admissibility  of  towards  establish" 
ing  an  act  of  bankruptcy ,  founded  on  the 
giving  of  such  security. 

This  was  an  action  of  trover,  brought 
by  the  assignees  of  one  White,  a  bankrupt. 
I'he  act  of  bankruptcy,  on  which  the  plain- 
tiffs relied,  was  a  warrant  of  attorney  and 
bill  of  sale,  alleged  to  have  been  given  by 
White  to  the  defendant,  by  way  of  frau- 
dulent preference,  and  in  contemplation  of 
bankruptcy. 

The  commission  was  disputed. 

The  facts  were,  that  White,  who  resided  at 
Leamington,  having  been  long  indebted  to  the 
defendant,  a  relation,  had,  from  the  summer 
of  1 827,  been  frequentlv  pressed  for  pay- 
ment ;  and  on  the  1 8th  of  October  1 830,  the 
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defendant's  solicitor  apprised  White,  that  the 
defendant  was  determined  to  take  proceed* 
ings  unless  security  was  given,  and  proposed 
that  he  should  give  a  warrant  of  attorney  ; 
tliis  he  refused,  saying,  "  I  cannot  do  it, 
whatever  may  be  the  consequence  ;*'  but, 
being    further  pressed,   he   consulted   his 
own  solicitor;  and  on  the  following  day 
consented  to  give  the  securities  required, 
and  executed  the  bill  of  sale  at  Cheltenham, 
on  the  25th  of  October.     It  appeared,  that 
Loveday,  the  solicitor  of  Hare,  another  of 
White's  creditors,  had  also  been  long  press- 
ing White  for  payment  of  the  debt  due  to 
Hare ;  and  that  he  made  various  excuses 
up  to  the  25th  of  October  1830,  when  he 
promised  to  give  Hare  a  security  on  the 
following  day,  instead  of  which  he  imme- 
diately left  Leamington  for  Cheltenham,  and 
Loveday  never  saw  him  again  till  the  20th 
of  November  following.     In  the  meantime, 
he  received  a  letter  from  White,  (which  was 
read  to  the  jury,)  in  which  White  admitted 
he  had  given  securities  to  Gyde,  who  would 
have  arrested  him  if  he  had  not  done  so ; 
but  that  Gyde  had  no  intention  of  putting 
in  his  claim,  if  he.  White,  could  go  on  with- 
out molestation,  but  that  if  driven  by  his 
creditors  to  extremity,  he  must  take  the 
benefit  of  the  insolvent  act.  In  consequence 
of  this  letter,  Loveday  saw  White  on  the 
20th  of  November,  and  gave  the  following 
account  of  the  conversation  between  them  : 
"  I  asked  what  the  security  was  which  he 
had  given  to  Gyde  ;  he  told  me  he  did  not 
know.     I  asked  if  he  had  made  an  assign- 
ment to  Gyde ;  he  said  he  did  not  know.  I 
asked  if  he  had  given  a  warrant  of  attorney ; 
he  said  he  did  not  know  what  the  security 
was.     I  told  him  he  must  be  a  very  great 
rascal   to  go  and  give  security  after   his 
promise  to  me ;  he  said  he  owed  Mr.  Gyde 
the  money,  and  no  one  could  blame  him  for 
taking  care  of  his  relations." 

The  counsel  for  the  defendant  objected 
to  this  evidence ;  but,  Tindal,  C.J.,  before 
whom  the  cause  was  tried,  allowed  it  to  be 
received,  and  a  verdict  was  accordingly 
found  for  the  plaintiffs. 

JoneSf  Serj,,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  though  declarations 
of  a  bankrupt  accompanying  an  act  of  bank- 
ruptcy are  admissible  in  evidence,  yet  they 
are  not  admissible  to  affect  the  interests  of 
a  bond/de  grantee,  it  all  evenU  not  unless 


made  in  his  presence.  And  that  dech 
made  so  long  after  the  act  could  not 
missible. 

Bompas,  Serj,,  shewed  cause,  am 
on  Rawson  v.  Haigh  (1),  to  shew  t 
declarations  were  properly  received. 

Jones ^  Serj.f  appeared  in  support 
motion,  and  urged  the  arguments  a 
on  the  application  for  the  rule. 

Tindal,  Lord  C.  J. — The  gro 

which  this    rule    has    been    obtai 

that  conversations  between   the  bs 

and  Loveday,   touching  a  security 

was  demanded  on  the  part  of  one 

bankrupt's  creditors,  ought  not  to  ha 

admitted  in  evidence,  to  shew  that 

ties  previously  given  by  the  bank 

the  defendant  were  fraudulent,     li 

jected  that  these  conversations  passe 

absence  of  the  party  to  be  affected,  t 

evidence  of  declarations  is  not  adi 

where  the  party  who  made  them  i 

and  may  be  examined  on  oath.     I 

mitted,  however,  that  if  these  conve 

had  been  part  of  the  res  gestae,  the 

admissible   in  evidence ;    for   man; 

have   gone    the  length   of   decidin 

when  a  bankrupt  has  done  an  equivc 

his  declarations  accompanying  the 

admissible  to   explain   his  intentio 

where  he  has  left  his  dwelling-house 

he  may  have  done  either  in  furthe: 

his  business  or  to  avoid  payment  of 

so,  where  he  has  been  denied  to  a  ( 

or  has  begun  to  keep  house.    And 

is  not  confined  to  the  precise  time  o1 

in  question ;  for,  in  Bateman  v.  Be 

a  declaration  made  the  day  after 

ceived  in  evidence.  The  Court  mus 

case  consider,  whether  the  declarati 

posed  to  be  received  does  or  does  n 

within  a  reasonable  time  of  the  dispi 

Now,  the  act  of  bankruptcy  on  w 

plaintiff  relied  in  the  present  case 

fraudulent  transfer  by  way  of  pn 

which  is  not  capable  of  being  prove 

single  incident,  but  can  only  be  est 

by  shewing  the  situation  of  the  bi 

and  his  conduct  and  language  with  i 

to  the  whole  transaction  ;  and  the 

is,  whether  the  conversations   obj 

(1)  1  Bing.  104  ;   b.  c.  9  B.  Moo.  21 
Journ.  C.  P.  130. 
{i)  5  Term  Rep.  51«. 
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*re  not  to  be  considered  at  accompanying 
tbeact  of  preference.     The  point  to  be  as- 
cenained  is,  what  was  the  motive  which  in- 
duced the  bankrupt  to  give  a  security  to  his 
relation  Oyde,  when  another  creditor  was 
preising  for  security  in  vain.     The  witness 
Loreday  stated,  that  he  had  from  day  to 
day  been  pressing  the  bankrupt  to  give  se- 
enrity  to  Hare,  one  of  his  creditors  ;   that 
the  bankrupt  made  various  excuses  up  to 
tlie  S5th  of  October,  when  he  promised  to 
gire  the  security  required  on  the  following 
day ;  instead  of  giving  it,  however,  he  went 
to  Cheltenham,  and  was  not  seen  again  by 
Loveday  till  November  the  20th.  Lovcday 
then  renewed  the  pressure  which  the  bank- 
rupt had  eluded  by  his  retreat  to  Chelten- 
baffl,  and  the  conversation  of  that  day  is  no 
more  than  a  resumption  of  .the  conversation 
broken  offon  the  25th  of  October.  He  then 
isked  him  where  he  had  been,  and  what 
Kcurity  he  had  given  to  Gyde.   It  seems  to 
me  not  immaterial,  but  extremely  material, 
nd  a  part  of  the  entire  transaction,  that  on 
the  20th  of  November  the  bankrupt  being 
qoestioned  about  the  security  he  had  given 
ID  the  interval  of  his  absence,  gave  a  false 
iccount  of  the  matter,  pretending  that  he 
did  not  know  the  nature  of  the  security, 
when  it  appears  clearly  that  he  had  not  cxe- 
nted  die  warrant  of  attorney  to  Gyde  till 
ifter  a  consultation  with  his  professional 
adviser,  as  to  the  nature  of  the  instrument. 
To  shut  out  this  conversation  would  be  .to 
■hot  out  the  best  evidence  in  the  cause. 
The  letter  from  the  bankrupt  was  admitted 
sn  the  same  principle,  that  it  formed  part  of 
the  matter  on  which  the  Judge  and  jury  had 
to  decide,  namely,  why  the  bankrupt  had 
lidded  to  the  pressure  of  one  creditor  after 
wing  refused  to  yield  to  the  pressure  of 
ttodier.   I  think  it  fell  within  the  principle 
QB  which  similar  declarations  have  bcenad- 
ttttted  in  other  cases,  and  that  it  was  not 
too  distant  in  point  of  time. 
Paik,  J.,  and  Bosanquet,  J.,  concurred. 
Gasilex,  J. — I  entertain  great  doubt  on 
Ae  point  which  has  been  argued,  and  can- 
tot  concur  with  the  rest  of  the  Court,  that 
tkie  declarations  were  admissible.    I  have 
Knit  doubts  whether  declarations  of  a  bank- 
'vpttinade  in  the  absence  of  a  person  to 
yaon  he  has  given  a  security,  can  be  given 
io  evidence  against  that  person.     Where  a 
P*rty  hu  conveyed    an  estate,  no  sub- 


sequent declarations  of  his  can  be  admit- 
ted as  evidence  against  the  interests  of  his 
grantee  ;  and  a  trader's  giving  security  for 
a  debt  is  not  like  his  leaving  his  house, 
which  is  an  act  of  bankruptcy  of  itself, 
unless  explained.  Here,  the  first  secu- 
rity impeached  was  given  on  the  19th  of 
October,  and  the  first  conversation  ad- 
mitted in  evidence,  took  place  on  the  25th. 
How  soon,  after  the  party  returned  from 
Cheltenham,  does  not  distinctly  appear,  but 
it  was  not  till  many  days  after  the  security 
was  given  there  to  Gyde,  that  the  second 
conversation  took  place,  and  that,  when 
Gyde  was  not  present.  It  seems  to  me 
also,  that  the  distance  of  time  here  is  too 
great  for  the  admission  of  these  declarations 
made  in  the  absence  of  the  party. 

Rule  discharged. 


1832.     ^ 

V  oi      r      MORGAN  0.  MORGAN. 

Evidence — Search  for  absent  fVitness» 

An  attesting  nitness  to  a  bond  could  not 
be  found  after  sufficient  inquiry : — Held^  that 
evidence  of  his  handwriting  nras  admissible^ 
it  being  clear  that  he  had  absconded^  although 
a  letter ^  which  did  not  state  where  he  was 
concealed,  had  been  received  from  him  bij  his 
clerk,  a  few  days  before  the  trial. 

In  an  action  of  debt  on  bond,  evidence 
of  the  handwriting  of  Jones,  an  attorney, 
who  was  the  attesting  witness,  was  per- 
mitted by  the  Lord  Chief  Baron,  on  the 
ground  that  he  could  nowhere  be  found 
af^r  an  inquiry. 

His  clerk,  on  the  II th  of  July,  had  re- 
ceived a  letter  from  him,  dated  the  6th  of 
July,  but  that  letter  did  not  shew  where  he 
was  to  be  found ;  and  a  bailiff,  from  whom 
he  had  escaped,  stated  that  search  had 
been  made  for  him  a  twelvemonth  in  vain. 

A  verdict  was  found  for  the  plaintiff,  the 
defendant  having  leave  to  enter  a  nonsuity 
if,  under  these  circumstances,  the  Court 
should  think  that  evidence  of  Jones's  hand- 
writing ought  not  to  have  been  received. 

Merewether,  Scrj,,  having  obtained  a  rule 
nisi  accordingly — 

Bompast  Serj,,  now  shewed  cause,  con- 
tendings  that  sufficient  inquiry  bad  been 
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made  for  the  attesting  witness ;  and  rely- 
ing on  Cunliffe  v.  Sefton  (1),  and  Crosby  ▼. 
Percy  (2). 

Meratelherf  Serj,^  in  support  of  the  rale, 
contended,  that  witness's  clerk  had  re- 
ceived a  letter  from  him  a  short  time  be- 
fore the  trial,  and,  as  he  was  aliTe,and  might 
reasonably  be  expected  to  be  met  with  be- 
fore long,  the  trial  ought  to  have  been 
postponed  ;  and  he  cited  IVardcU  v.  Fer- 
mar  (3). 

TixDAL,  Lord  C.  J.— This  case  falls 
within  the  principle  established  by  Crosby 
▼.  Perctj,  and  Cunliffe  v.  Sefton,  and  the 
only  question  is,  whether  every  effort  was 
made  to  procure  the  attendance  of  tlie  wit- 
ness, and  the  Court  was  satisfied  that  he 
was  not  kept  back  to  serve  the  purposes  of 
the  parly.  It  seems,  that  a  month  before 
the  trial,  an  application  was  made  to  the 
defendant,  to  admit  the  execution  of  the 
bond ;  a  fortnight  before,  inquiry  was  made 
in  vain  of  the  agent  and  clerk  of  the  at- 
testing witness,  and  five  or  six  days  before 
the  trial,  of  his  wife  and  servant  at  his  own 
house ;  none  of  those  persons  could  give 
any  information  where  he  was  to  he  found ; 
and  further  than  this,  a  bailiOT  who  was  re- 
sponsible for  his  escape,  stated  that  he  had 
looked  for  him  a  twelvemonth  to  no  pur- 
pose. Under  these  circumstances,  I  think 
sufficient  diligence  has  been  used  to  pre- 
clude all  suspicion  that  the  witness  was 
kept  back  for  sinister  purposes,  and  that 
evidence  of  his  handwriting  was  properly 
received. 

Oaselee,  J.,  BosANQUET,  J.,  and  Alder- 
son,  J.|  concurred. 

Rule  discharged. 


1832.     ■> 
Nov.  21.  3 


VARLEY  V,  MANTON. 


Pleading —  General  Demurrer —  Condi-- 
iions  precedent. 

General  averment  (fpirfotmancCi  good  on 
general  demurrer :  the  defendant  if  he  wants 
a  more  specific  averment  muit  demur  spc" 
daily, 

(1)  2  East,  lUo. 

(2)  iTauDt.  364. 

(3)  8  Campb.  889. 


The  plaintiff  declared  tbatf  on  tte.  at 
&c.,  by  a  certain  agreement  then  and  there 
made  between  the  plaintiff  and  the  defea- 
dant,  the  plaintiff  agreed  to  make  the 
defendant  a  three-horse  power  poruUe 
threshing  machine,  to  be  worked  by  a  fast' 
horse  works ;  to  thresh  from  tneniy  to  tweidf' 
five  quarters  of  wheat  in  a  day;  tojmimptk 
new  machine  at  Tanholt^  where  an  old  oae 
then  stood,  in  a  complete  workmanlike  maih 
ner ;  and  to  take  down,  at  the  plaintiiri 
own  expense,  the  old  one  then  standing  at 
Tanholt ;  the  defendant  to  deliver  the  old 
machine  at  the  plaintiff's  yard  at  Peter- 
borough, and  also  to  fetch  the  new  one 
to  Tanliolt :  the  old  one  to  be  taken  bj 
the  plaintiff  at  80/.,  and  the  defendant 
to  pay  the  plaintiff  30/.  in  exchange  for 
the  new  one:  the  new  machine  to  be 
put  down,  in  a  complete  working  state, 
in  two  months  from  the  date  of  the 
agreement ;  —  that  the  plaintiff  and  the 
defendant  then  and  there  undertook,  and 
faithfully  promised  each  other  respectivel^i 
to  perform  and  ful61  the  said  agreement  ■ 
all  things; — that  the  plaintiff,  confiding k 
the  said  agreement  and  undertaking  of  the 
defendant,  afterwards  and  within  the  tioe 
mentioned  in  the  agreement,  at  &c.,  madi 
the  said  three-horse  portable  threahi< 
machine  for  the  defendant,  and  did,  witUi 
such  time  aforesaid,  put  up  the  new  ma- 
chine at  Tanholt  in  a  complete  workniM- 
like  manner,  and  took  down  the  old  one  at 
his  own  expense,  and  did  then  and  then 
take  the  same  at  20/.,  according  to  the  pro- 
visions of  the  said  agreement,  to  wit,  ftft 
And  although  the  said  new  machine  mf 
put  down  in  a  complete  working  aHH 
ivithin  the  time  in  that  behalf  mentioBid| 
whereof  the  defendant  then  and  there  had 
notice,  and  was  then  and  there  reqaeetad  ■? 
by  the  plaintiff  to  pay  the  sum  of  30/.,  ae-  ^ 
cording  to  the  tenor  and  effect  of  the  um  • 
agreement,  yet  the  defendant  did  not,  aar 
would,  when  he  was  so  requested  as  afeifr 
said,  or  at  any  other  time,  before  or  arac^ 
pay  the  plaintiff  the  said  sum  of  30/.,«r 
any  part  thereof,  &c. 

General  demurrer  and  joinder. 

JoneSf  Serj.,  in  support  of  the  demnrf«ri 
contended,  that  the  declaration  should  haM 
averred,  that  the  new  machine  was  capaUt 
of  threshing  from  twenty  to  twenty-fift 
quarters  of  wheat  in  a  day ;  that  it  was 


1 


MICHAELMAS  TERM,  IBSt. 


29 


wag  worked  by  a  four -hone 
thmt  it  was  erected  on  the  spot 
>ld  one  stood,  as  those  were 
reoedent. 

iOKD  C.  J.*— The  words  of  this 
'performance  must  be  taken  as 

strike  any  ordinary  person. 

io  the  provitum*  of  ike  said 
over^rides  the  whole  of  the 
.verments,  and  it  would  be  a 
:roctioo  to  confine  it  to  the  last 
the  sentence.  I'hat  brings  the 
the  rule,  that  where  there  is  a 
gation  of  performance,  if  the 
ivants  a  more  specific  averment 
nur  specially. 

J.,  B08ANQUBT,  J.,  and  Al- 
concurring — 

Judgment  for  the  plaintiff. 


'     NEWARK,  VOUCHEE. 

'^Acknonledgment  by  son  of  a 

f  iy  the  son  of  a  peer  map  pass, 
wcknomledgment  be  signed  mlh 
amrtesy^  and  not  with  his  true 
documents  properly  describe  him 
ly  eaUed  Lord,'*  ^c. 

ihee  in  this  recovery,  who  was 
;  peer,  was  described  in  the  de» 
acknowledgment  as  "Charles 
repoint,  commonly  called  Lord 
iwark ;"  and  he  had  signed  the 
Bieiity  "  Newark.*' 
t  having,  in  tlte  case  of  Tatton 
Orey  vouchee  (^l\  refused  to 
Qvevy  to  pats,  on  the  ground 
lowledgment  had  been  signed  by 
peer,  witli  his  name  of  courtesy, 
I  his  true  name, — 
Efir^.,  in  moving  that  the  present 
gfat  pass,  distinguished  it  from 
e  circumstance,  that  here  the 
leacribed  the  vouchee  as  *'  com- 
d  Lord  Newark  ;"  which  did 
10  be  the  case  in  Tatton  de^ 
wg  vouchee;  and  upon  reference 


iiS;  s.  e.  9  B.  Bloo.  580. 


to  the  record  in  that  case  it  appearing  that 
none  of  the  documents  there  described 
George  Harry  Grey,  as  *'  commonly  called 
Lord  Grey  ;"  and  the  present  case  being, 
therefore,  distinguishable  in  that  respect, — 

The  Court,  on  this  day,  November  24th, 
ordered  that  the  recovery  should  pass. 


1832.     \ 
.23.  3 


Nov 


BELL  AND  HEAD  0.  MIXOH 
AND  DAVIDSON. 


Turnpike  Act — Contracts  by  Clerks  to 
Trustees. 

Tfco  persons  filled  the  t^fice  of  clerk  to  the 
trustees  of  a  turnpike  road^  and  one  only 
joined  in  executing  a  contract  on  the  part  of 
the  trustees : — Held,  that,  under  S  Geo,  4. 
c.  126.  s.  57 9  both  such  clerks  should  have 
joined. 

[The  facts  and  arguments  on  which  the 
above  point  was  decided,  will  be  found  post. 
Cases  relating  to  Magistrates,  p.  44.] 


1882.     \ 
Nov.  26.  > 


HELLISH  V,  RAWDON. 


^^^'Sa  ^^^^  ^  Exchange  payable  after 
sight — Time  for  presentment  for  acceptance. 


Where  the  holder  of  a  foreign  hill  of  ^ 
change,  payable  sixty  days  after  sight,  de» 
tained  it  for  nearly  fioe  months,  and  then  put 
it  into  circulation^  and  the  party  on  whom  ii 
was  drawn  havingfailed  before  presentment : 
— Held,  in  an  action  brought  by  such  holder 
(who  had  taken  up  the  bill^J  against  the 
drawer,  where  the  jury  had  been  directed  to 
consider,  whether,  looking  at  the  situation  emd 
interests  of  both  the  drawer  and  holder,  there 
had  been  unreasonable  delay  on  the  part  of 
the  plaintiff,  inforwarding  the  bill  for  accepts 
ance,  or  putting  it  into  circulation,  that  the 
jury  weie  properly  directed;  arul  the  Court 
refuted  to  disturb  their  verdict  for  the  plaintiff. 

This  was  an  action  brought  by  the  holder 
of  a  foreign  bill  of  exchange  against  the 
drawer,  and  was  tried  before  Lord  Chief 
Justice  Tindal,  at  the  last  Sittings  at  Guild* 
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^ancei  or  in  putting  it  into 

in  order  to  arrive  at  the 

nation  of  that  question,  the 

chat  they  were  to  take  into 

jKm  die  situation  and  inter* 

m  drawer  only,  or  of  the 

^1  the  situation  and  interests 

o  aay  whether,  under  all  the 

dw  delay  in  this  case,  which 

j^m  months  and  twenty-two 

■■aaonable  or  not.     This  must 

i.-the  substance  of  the  direc- 

oogh  remarks  were  made  in- 

tht  different  parts  of  the  evi- 

jl^  occurred  in  summing  it  up, 

|Maia  of  the  charge :  it  was 

'%  down  at  the  beginning,  and 

Hintodly   recurred    to  at    the 

pi  there  can  be  no  doubt  but 

jj^ -being  a  special  jury  of  mer- 

pMood  this  to  be  the  rule  and 

If  judgment  upon  the  question 

i-iad  acted  upon  it  in  fmding 

Ht  of  the  defendant  it  is  con- 
,  this  direction  was  wrong,  and 
per  Question  for  the  jury  should 
ylMtTier  due  diligence  had  been 
holder  in  sending  forward  the 
plance,  or  putting  it  into  circu- 
reference  to  the  interests  of  the 
1  it  was  urged,  in  the  course  of 
It,  that  by  the  law  merchant  it 
:y  of  the  holder,  either  to  put 
immediate  circulation,  or,  if  he 
8  own  hands,  to  send  it  forward 
ice  by   the  first  packet  which 
)«  after  he  received  the  bill ;  or, 
,  by  the  second.     And  the  point 
etermined  by  us,  is,  whether  the 
>mitted  to  the  jury  at  the  trial, 
per  direction  or  not. 
i8  no  evidence  in  the  cause  of 
ineral  unvarying  course  having 
ed»  with  respect  to  foreign  bills 
I  given  time  after  sight,  as,  that 
vho  kept  them  in  his  own  hands, 
1  them  forward  for  acceptance 
certain  time,  as,  for  instance,  by 
second  packet  which  sailed  after 
to  hit  bands.     Had  there  been 
J  sudi  general  usage,  it  would 
n  end  to  all  doubt ;  the  parties 
ken  to  have  dealt  with  each  other 
^  of  such  usage;  the  reasonable 


time  for  forwarding  the  bill  would  have  been 
then  marked  with  the  same  precision  as  the 
reasonable  time  for  giving  notice  of  the  dis- 
honour of  an  inland  bill ;  and  the  only  point 
for  the  consideration  of  the  jury  would  then 
have  been,  whether  the  bill  had  been  sent 
forward  within  such  limited  time  or  not. 
But  there  was  no  such  evidence  of  usage  ; 
on  the  contrary,  there  was  conflicting  evi- 
dence of  the  judgment  and  opinion  of  mer- 
chants on  that  point ;  some  stating  that  such 
was  their  understanding  of  the  course  and 
practice, — others  on  the  contrary  stating, 
that    they   understood  foreign    bills    were 
usually  kept  without  being  forwarded  for 
acceptance,  as  long  as  it  suited  the  interests 
or  convenience  of  the  holder.     Again,  there 
is  no  definite  time  prescribed  by  the  law  of 
England,  within  which  such  presentment 
for  acceptance  must  take  place.     In  some 
countries,  as  in  France,   the  times  within 
which  a  foreign  bill  payable  at  sight,  or  at 
any  certain  time  after,  must  be  presented 
for  acceptance  to  the  drawee,  are  fixed  by 
positive  law,  according  to  the  place  where, 
and  the  place  on  which  the  bill  is  drawn. 
Thus,  for  instance,  where  it  is  drawn  from 
the  continent  of  Europe,  or   the  isles  of 
Europe,  and  payable  within  the  European 
possessions  of  France,  such  presentment  for 
acceptance,  must  be  within  six  months  from 
the  date ;  in  default  of  which,  the  holder 
can  have  no  remedy  against  the  drawer  or 
indorscrs  :  {Codede  Commerce^  liv.  1.  tit.  8. 
s.  11.)     But  there  is  no  such  law  in  Eng- 
land ;    and   in   the   absence    of  any  such 
positive  regulation,  or  of  any  general  usage, 
or  course  of  trade,  no  other  rule,  as  it  ap- 
pears to  us,  can  be  laid  down  as  the  limit 
within  which  the  bill  must  be  forwarded  to 
its  destination,  than  that  it  must  take  place 
within  a  reasonable  time  under  all  the  cir* 
cumstances  of  the  case,  and  that  there  must 
be  no  unreasonable  or  improper  delay. 

Whetlter  there  has  been  in  any  particular 
case,  reasonable  diligence  used,  or  whether 
unreasonable  delay  has  occurred,  is  a  mixed 
question  of  law  and  fact,  to  be  decided  by 
the  jury  acting  under  the  direction  of  the 
Judge,  upon  the  particular  circumstances  of 
each  case.  The  judgment  of  the  Court  of 
Common  Pleas  in  the  case  of  Muilman  v. 
D^Eguino  (1),  seems  to  us  to  lead  directly 

(1)  «  II.  Black.  M5. 
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to  this  conclusion,  and  to  no  other.  And 
although  one  expression  used  by  Mr.  Jus- 
tice Buller  in  giving  his  judgment,  was  much 
relied  on  by  the  defendant,  namely,  that 
"  if  instead  of  putting  the  bill  into  circula- 
tion, the  holder  were  to  lock  it  up  for  any 
length  of  time,  I  should  say  he  was  guilty 
of  laches,"  such  expression,  when  properly 
considered,  only  leaves  the  rule  above  laid 
down  as  uncertain  and  undefined  in  its  ap- 

Elication  as  it  was  before.  "  To  lock  the 
ill  up  for  any  length  of  time,*'  does  not, 
and  cannot  mean,  that  keeping  it  in  his 
hands  for  any  time,  however  short,  would 
make  him  guilty  of  laches.  It  never  can 
be  required  of  him,  instantly  on  the  receipt 
of  it,  under  all  disadvantages,  either  to  put 
it  into  circulation,  or  to  send  it  forward  to 
the  drawee  for  acceptance.  To  hold  the 
purchaser  bound  by  such  an  obligation, 
would  greatly  impede,  if  not  altogether  de- 
stroy the  market  for  buying  and  selling 
foreign  bills,  to  the  great  injury,  no  less 
than  to  the  inconvenience  of  the  drawer 
himself.  For  if  he  has  no  opportunity  to 
realize  his  bill  by  sale  at  home,  he  can  only 
obtain  the  amount,  by  sending  it  out  to  a 
correspondent  at  the  place  upon  which  it 
is  drawn,  incurring  thereby  delay,  expense, 
and  risk  :  and  if  the  buyer  is  not  to  be  al- 
lowed a  reasonable  discretion  as  to  the  time 
of  parting  irith  the  bill,  how  can  the  drawer 
expect  to  find  a  ready  sale?  The  meaning, 
therefore,  of  the  expression  above  referred 
to  is,  and  indeed  the  very  form  of  the  ex- 
pression denotes  it,  that  he  must  not  lock 
the  bill  up  for  an  indefinite  time ;  that  there 
must  be  some  limit  to  its  being  kept  from 
circulation  ;  and  what  limit  can  there  be, 
except  that  the  time  during  which  it  islocked 
up,  must  be  reasonable  ?  But  what  is  or 
is  not  ressonable  for  that  purpose,  a  jury 
must,  with  the  assistance  of  the  Judge,  un- 
der all  the  circumstances  of  the  particular 
case,  determine. 

In  the  present  case,  on  the  10th  of  Sep- 
tember 18i50,  the  bill  was  sold  in  the  mar- 
ket by  the  defendant's  order,  and  purchased 
by  the  plaintiflT.  It  was  kept  by  the  plain- 
tiff in  his  own  hands,  until  the  1st  of  Fe- 
bruary 1831,  when  it  was  again  sold  by 
him  in  the  market  and  put  into  circulation. 
But  the  rate  of  exchange  in  the  market  fell 
immediately  after  the  purchase  of  the  bill 
by  the  plaintiff,  tad  duriog  the  whok  of  the 


interval  down  to  the  very  time  of 
of  the  bill  by  him,  continued  lowc 
was  at  the  time  the  plaintiff  pnrd 
bill.  The  point,  therefore,  which 
this  case  is,  as  before  observed,  wl 
determining  the  question  of  reasom 
the  jury  are  to  look  exclusively  ti 
terests  of  the  drawer,  or  may  take 
count  those  of  the  holder  also, 
are  of  opinion  there  is  no  rule  of 
no  custom  was  proved  at  the  trii 
should  prevent  the  jury  from  lool 
that  purpose,  to  the  interests  of  hot 
interest  of  the  drawer  is,  that  the  hi 
be  presented  as  early  as  possible 
had  sold  it ;  for  the  longer  the  d 
greater  the  risk  he  runs  of  the  in 
of  the  drawee.  The  interest  of  tl 
is,  that  he  may  be  allowed  to  keep 
until  he  can  make  a  profit  on  it,  < 
events,  save  himself  from  loss, 
as  the  exchange  remains  steady,  < 
events,  if  it  rises  after  he  has  taken 
his  interest  does  not  materially  cl 
that  of  the  drawer ;  and  in  such  a 
jury  would  probably  think,  with  i 
to  the  interest  of  both,  that  the  re 
time  for  sending  forward  the  bill  w 
fied  by  the  allowance  of  a  shorter 
extended  period  of  time,  than  if  tin 
of  the  holder  and  drawer  were  in 
and  competition  with  each  other. 
as  happened  in  the  present  case, 
change  falls  immediately  after  the 
the  bill,  the  jury  might  then  thinl 
extended  period  might  fairly  and 
ably  be  allowed  the  holder,  in  orde 
able  him  bond  fide  to  endeavour  to 
fair  profit,  or,  at  all  events,  to  ende 
secure  himself  from  actual  loss,  h 
sidering  the  nature  of  the  transactic 
sale  of  the  bill  by  the  holder,  the 
the  security  itself,  and  the  exped 
which  the  drawer  might  have  rec< 
limit  the  time  of  the  bill's  circulai 
think  a  jury  well  warranted  in  co 
such  a  conclusion.  At  the  time 
was  sold  upon  the  market  by  the 
the  rate  of  exchange  for  the  mi 
22(/.,  which  rate  was  upon  the  sah 
tively  fixed,  as  that  at  which  tlie  bil 
be  paid  when  due.  Now,  althoi 
drawer  may  not  have  any  direct 
himself  in  selling  his  bill  at  the  i 
milrea  is  at  the  highest  value  io 
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yet  it  if  obviously  for  the  benefit 
•comer  or  correspondent,  the  drawee, 
•boold  do  so ;  inasmuch  as  the 
I  fixed  on  the  milrea  at  the  time  of 
,  is  tlie  value  at  which  payment  is  to 
}  at  Rio  at  the  time  the  bill  becomes 
?ht  higher,  therefore,  tlie  value  of 
ea,  the  smaller  will  be  the  number 
t  will  require   from  the  drawee's 

0  make  up  the  sterling  sum  ex- 
ha  the  bill. 

B  further  proved  at  the  trial,  that 
bills  were  constantly  bouglit  and 
ihe  market  for  the  purpose  of  spe- 
;  that  this  course  of  business  was 
ral,  that  the  defendant  could  not 
iw  that  it  existed  ;  and  the  jury 
irobably  infer,  and  if  they  did  so, 
k  they  were  warranted  by  the  evi- 

1  so  doing,  that  the  defendant  must 
Down  chat  the  particular  bill  in 
I  bad  been  purchased  by  the  plain- 
that  purpose.  As,  therefore,  the 
chose  his  own  time  for  bringing  the 
the  market,  the  jury  might  think  it 
iasonable,  that  the  purchaser  should 
e  privilege  of  keeping  it  until  the 

the  market  was  such  as  to  enable 
part  with  it  without  any  great  loss, 
inch  was  their  opinion,  we  are  not 
lay  that  it  was  unreasonable  or  con- 
law. 

further,  it  appeared  upon  the  evi- 
it  the  trial,  that  where  drawers  of 
bills,  payable  at  any  time  after  sight, 
rous  of  limiting  the  time  of  their 
ibiiity,  there  are  different  modes 
:hey  are  accustomed  to  pursue  to 
lat  object;  either  they  are  in  the 
f  tending  forward  one  part  to  a 
mdent  to  procure  acceptance,  and 
;  another  part  of  the  bill  to  the 
upon  which  is  noted  the  time  at 
le  first  part  was  forwarded ;  or  they 
a  matter  of  express  stipulation  with 
shaser,  that  the  bill  sold  shall  be 
ward  within  a  limited  time.  The 
;bia  case  may  have  thought,  that  as 
ver  had  recourse  to  neither  of  these 
Dts,  he  tacitly  permitted  the  pur- 
o  keep  the  bill  until  his  own  in- 
adoced  biro  to  bring  it  again  to 
ket;  and  that  he  had  not  abused 
nisaion  or  kept  the  bill  an  unrea- 
lOMp  when  he  resold  it  at  the  first 
ivSiaiBS,!!.— C.P. 


opportunity  which  presented  itself,  if  not  of 
gaining  a  profit,  at  least  of  avoiding  a  loss. 
It  is  true,  that  by  having  recourse  to  either 
of  the  modes  above  referred  to,  the  nego- 
ciability  of  the  bill  is  clogged  whilst  in  the 
hands  of  the  drawer ;  but  if  the  drawer 
may  limit  the  time  his  bill  has  to  run,  but 
does  not,  for  the  sake  of  his  own  advantage, 
the  jury  may  have  thought  that  the  advan- 
tage he  thereby  obtained  was  in  the  nature 
of  a  premium  paid  to  him,  for  running  the 
risk  of  his  drawee's  insolvency,  by  the  ex- 
tended period  that  might  elapse,  before  the 
bill  was  presented. 

Again,  the  holder  of  the  bill  has  at  all 
times  a  direct  interest  in  not  keeping  the 
bill  out  of  circulation  a  longer  time  than  is 
necessary ;  for,  he  loses  the  interest  of  his 
money,  and  runs  the  risk  of  the  insolvency 
of  the  parties  to  the  bill.  This  check, 
therefore,  which  must  always  operate  against 
keeping  back  the  bill  capriciously  or  wan- 
tonly, the  jury  may  have  considered  as  hav- 
ing had  its  due  effect  in  the  present  case, 
and  as  justifying  them  in  making  a  more 
liberal  allowance  of  time  to  the  holder  of 
the  hill,  before  he  is  to  be  compelled  to  put 
it  in  circulation. 

Still  further,  it  was  proved  by  all  the  wit- 
nesses on  the  trial,  and  indeed  admitted  on 
the  argument  of  this  rule,  that  if  the  bill 
was  once  put  in  circulation,  it  might  be  sent 
to  any  part  of  the  world,  and  kept  a  rea- 
sonable time  by  each  successive  holder, 
before  it  was  passed  on  to  the  next ;  so  that, 
in  effect,  the  time  which  would  elapse  before 
it  was  forwarded  for  acceptance,  if  put  in 
circulation,  might  equal,  if  not  exceed,  any 
period  for  which  the  bill  can  be  supposed, 
under  ordinary  circumstances,  to  be  kept 
back  by  the  first  purchaser.  But  whether 
the  bill  is  locked  up  by  the  first  purchaser, 
waiting  for  the  turn  of  the  market  in  his 
favour,  or  whether  it  is  circulating  through 
a  distant  part  of  Europe  for  an  equal  space 
of  time,  really  seems  to  make  little,  if  any, 
difference,  with  respect  to  the  drawer's  risk. 
When  the  bill  is  circulating,  the  immediate 
motive  for  forwarding  it  to  its  destination 
will  be  a  rise  in  the  exchange;  and  the 
same  motive  will  equally  operate  and  pro- 
duce the  same  effect  if  the  bill  still  remains 
in  the  hands  of  the  original  purchaser. 
Perhaps  the  case  presented  itself  to  the  jury 
in  this  point  of  view,  whilst  weighing  the 
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jestioDt  whether  the  bill  had  been  kept 

ack  an  unreasonable  time,  and  they  may 

ave  thought  there  was  no  objection  to  the 

Jlowing  a  liberal  measure  of  time  to  the 

original  holder,  before  he  put  the  bill  in 

circulation,  when  such  would  be  confessedly 

claimed  and  allowed  to  succcessive  holders 

of  the  same  bill. 

Upon  the  whole,  we  see  no  objection  to 
the  rule  of  law  laid  down  at  the  trial,  for  the 
government  of  the  jury  in  the  consideration 
of  the  question  before  them,  and  we  think 
the  jury  have  come  to  a  proper  conclusion 
on  the  evidence.  We,  therefore,  think  the 
rule  for  a  new  trial  must  be  discharged. 

Rule  diicharged. 


ISS2 
Nov.  24 


4 


MANESTT  0.  STEVENS. 


Bail — Exonereiurf  where  Process  general, 
and  Declaration  speciaL 

Where  a  plaintiff  on  general  process  de^ 
clares  as  executor,  the  bail  will  be  discharg" 
ed,  though  the  variance  is  not  such  that  the 
defendant  could  avail  himself  of. 

In  this  case,  the  process  and  affidavit  to 
hold  to  bail  being  general,  and  the  decla- 
ration special,  by  the  plaintiff  as  execu- 
trix, a  rule  nisi  had  been  obtained  on  that 
ground  for  entering  an  exoneretur  on  the 
bail-piece. 

JoneSf  Serj,f  now  shewed  cause,  and 
contended  that  such  variance  formed  no 
ground  for  setting  aside  the  proceedings — 
Lloyd  v.  Williams  {\)f  Weavers*  Company  v. 
Forrest  (2),  Watson  v.  PiUing  (3),  Rogers 
V.  Jenkins  (4) ;  and  that  in  Ashworth  v. 
Ryal{5)  it  had  been  expressly  decided, 
that  such  a  variance  would  not  operate  in 
discharge  of  the  bail. 

Wilde t  Serj.,  in  support  of  the  rule,  re- 
lied on  Hally  v.  Tipping (6),  in  this  court, 
where  it  was  held  that  bail  would  be  dis- 
charged where  the  plaintiffdeclared  differ- 
ently from  his  writ ;  which  practice  was  re- 

(1)  5  Wila.  141 ;  8.  c  1  W.  Bl.  7W. 
'^  •  «tr.  ItSU, 


cognised  in  Twring  r.  Jmei(7)  and  2>« 
V.  Irlam  (8),  as  the  practice  of  the  < 
of  King's  Bench. 

Cur»  add.  m 

TiNDAL,  Lord  C.  J. — In  this  case- 
has  been  obtained  to  enter  an  exanerei 
the  bail- piece,  on  the  ground  of  a  vai 
between  the  declaration  and  the  pr 
the  plaintiff  having  declared  in  the 
racter  of  executrix,  and  having  an 
the  defendant  in  her  general  capacity 

There  is  some  conflict  in  the  cases 
the  Court  are  of  opinion  that  the  bi 
entitled  to  an  exoneretur,  where  the  < 
ration  is  on  a  cause  of  action  distinct 
that  disclosed  by  the  process,  as 
where  the  process  is  general  and  tfa 
claration  is  particular,  in  the  plaii 
character  of  executrix.  Although  th 
riance  is  not  such  as  the  defendant  i 
avail  himself  of,  still  we  think  the  ba 
entitled  to  do  so. 

Rule  absok 


VAKSANDAU  AND  TINDAI7 
BROWNS. 

VANSANDAU  AND  BROWV 
BROWNE. 

Attorney — His  right  to  abandon 

To  entitle  an  attorney  to  costs, 
compelled  to  proceed  to  the  end 
but  may,  upon  reasonable  cause  as 
able  notice,  abandon  the  further  t 
the  suit,  and  recover  his  costs  ft 
during  which  he  was  employed. 

Assumpsit  for  work  and  labo' 
tiffs  as  attornies.     The  defend 
in  each  action  the  general  iss 
trial  before  Gaselee,  J.,  Lor 
after  last  Hilary  term,  a  ver 
sent  was  found  in  the  first  act 
tiffs,  with  64/.  \s.   2d.  dam 
the  second  for  7SL  Us,  4d,, 
opinion  of  the  Court  on  the 

CASE. 

The  first- named  plaintif 
the  debt  for  which  the  f 
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eontracted,  were  attorniei  in 
p  together,  and  were  retained 
1  by  the  defendant  to  defend 
ought  against  him  by  Carr, 
[  Co.  That  action  was  com- 
prii,  188G;  and  in  Michael- 
that  year  final  judgment  was 
eon  by  Carr,  Dodgson,  and 
Jie  defendant.  The  amount 
lamed  plaintiffs*  bill  for  de- 
tction*  and  for  a  motion  made 
I»wa8  87/.  10«.  10</.  On  the 
mber  1826,  the  first-named 
»  advised  by  counsel  to  apply 
.  court  of  equity,  in  order  to 
ation  from  being  issued  on 
t.  Afterwards,  and  by  the 
iirection  of  the  defendant,  a 

in  Chancery  against  Carr, 

Co.,  for  the  purpose  of  ob- 
firom  the  judgment,  and  the 
laintifis  continued  to  conduct 
I  Easter  term,  1828,  at  which 
!  plaintiffs  dissolved  their  co- 
and  at  the  time  of  the  disso- 
>nnt  of  their  bill  in  respect  of 
jpiin  Chancery  was  17G/.  10«. 
above  the  before-mentioned 
10«.  10(/.,  the  particulars  of 
oe  plaintiffs  delivered  in  due 
hese  actions  were  brought. 
f  suit  still  remains  undeter- 
n  the  15th  of  May  1830,  an 
ee  was  made  by  the  Master 
whereby  he  directed  a  case 
ted.  for  the  opinion  of  this 
at  case  has  not  yet  been  ar- 
;  the  month  of  April  1828, 

paid  the  first- named  plain- 
Dt  of  their  bill,  200/. 
-named  plaintiffs,  Vansandau 
entered  into  partnership  as 
rbruary  1829,  and  from  that 
iresent  conducted  the  Chan- 
ehalf  of  the  defendant,  and 
ledge  and  consent. 

letters  from  the  defendant 
October  1827»  and  January 
g  indulgence  in  respect  of 
lemands ;  and  one  of  March 
ig  payment  of  the  balance 
s  first  action,  in  a  few  days. 
Vansandau  apprised  the  de- 
'indale  had  quitted  the  firm, 
[payment  of  the  balance  still 


due,  said  he  had  no  motive  for  exertion  in 
the  Chancery  suit,  Branme  v.  Carrt  till  it 
was  paid.  In  May  1830,  Vansandau,  com- 
plaining that  the  old  balance  was  atill  un- 
paid, wrote  to  say  that  he  would  make  no 
further  cash  payments  in  the  Chancery 
suit.  In  August  and  September  ISSO^ 
Vansandau  threatened  to  arrest  defendant 
for  the  balance  still  unpaid,  and  called  on 
him  to  pay  the  costs  already  incurred  in 
the  Chancery  suit,  if  he  did  not  choose  to 
proceed  with  it.  The  money  not  having  been 
paid,  Vansandau  apprised  the  defendant 
in  October  1 830,  that  he  had  commenced 
actions  against  him,  and  that  in  the  second 
action  against  him,  which  he  had  instituted 
in  the  name  of  Vansandau  and  Browne,  he 
would  seek  to  recover  the  full  amount  of 
business  done  afVer  the  determination  of 
the  partnership  of  Vansandau  and  Tindale, 
both  as  regarded  what  was  due  to  himself 
individually  as  also  that  which  was  due  to 
the  partnership  of  Vansandau  and  Browne. 
If  the  defendant  did  not  assent  to  that,  he, 
Vansandau,  would  bring  a  third  action 
against  him  in  the  name  of  himself  indivi- 
dually. 

The  plaintifib'  bills  were  delivered  to 
the  defendant  a  month  before  the  action. 
In  the  first  action  they  were  signed  by 
Vansandau  and  Tindale;  in  the  second 
by  Vansandau  and  Browne.  None  of  the 
charges  were  subsequent  to  April  1830, 
and  the  present  actions  were  commenced 
in  October  following. 

Taddy,  Serj,,  for  the  plaintiffs. — This 
action  is  not  premature,  and  an  attorney 
can  sue  for  his  costs  before  the  proceed- 
ings which  he  has  been  retained  to  con- 
duct have  been  brought  to  a  determina- 
tion. An  attorney  may  refuse  to  pro- 
ceed when  he  is  not  furnished  with  money 
to  carry  on  a  suit.  And  in  Jtowsan  v. 
Earle  (1),  Lord  Tenterden  said,  **  It  is 
not  to  be  expected  that  any  attorney  will 
carry  on  a  cause  of  an  indefinite  length 
unless  he  is  furnished  with  funds  so  to  do." 
And  although  the  case  in  1  Sid.  31.  seems 
opposed  to  this,  the  facts  are  not  stated, 
and  the  case  is  of  doubtful  authority. 

Jones,  Serj.f  for  the  defendant.  —  It 
was  not  competent  for  the  plaintiffs  to 
maintain  an  action  for  their  bill  of  costs, 

(1)  1  Moo.  &  Mai.  558. 


3G 


COURT  OF  COMMON  PLEAS : 


till  the  snit  was  determined  :  the  obliga- 
tion is  founded  on  the  retainer,  which  con- 
tinues until  the  end  of  the  cause,  or  a 
countermand  ;  and  it  is  against  the  policy 
of  the  law  to  permit  a  party  to  recover  in 
a  contract  pro  raid;  an  attorney  always 
has  a  lien  on  the  proceeds  of  the  suit : 
Com.  Dig.  *  Attorney,'  (B.)  910.,  Mulloy 
V.  Backer  (Jt\  Drapers*  Company  v.  Davis 
(d),  Tabram  v.  Horn  {A),  Besides,  the 
contract  entered  into  to  conduct  the  defen- 
dant's  suit  was  an  entire  contract,  and  the 
plaintifis'  change  of  partnership  cannot 
alter  the  defendant's  right  to  treat  it  as 
such.  In  Mordecai  v.  Solomon  (5),  the 
Court  said,  *'  When  an  attorney  has  com- 
menced a  suit  upon  the  credit  of  a  client, 
he  ought  to  proceed  in  it,  although  the 
client  do  not  bring  him. money  every  time 
he  applies  for  it." 

And  In  Cresswell  v.  Byron  (6\  Lord 
Eldon  says,  "  The  client  may  discharge 
his  solicitor;  but  I  do  not  know  that  a 
solicitor,  whatever  may  be  his  reasons  for 
declining  to  proceed,  can  claim  a  lien,  if 
he  does  not  carry  the  business  through  to 
a  hearing.  If  that  could  take  place,  there 
might  be  numerous  claims  of  lien.  The 
Court  of  Common  Pleas,  when  I  was  there, 
held  that  an  attorney,  having  quitted  his 
client  before  trial,  could  not  bring  an  ac- 
tion for  his  bill." 

He  submitted,  also,  that  the  signature 
of  the  bill  in  the  second  action  was  insuffi- 
cient ;  contending,  that  the  charges  in- 
curred during  the  period  in  which  Van- 
sandau  carried  on  the  business  alone,  should 
have  formed  a  separate  bill,  and  been 
signed  by  him  alone. 

TiNDAL,  Lord  C.  J. — I  think  the  plain- 
tiffs are  entitled  to  recover  the  taxed  costs, 
for  which  they  have  sued  the  defendant  in 
these  two  actions,  with  the  exception  of 
the  charges  which  accrued  in  the  interval 
between  the  dissolution  of  the  first  and 
the  formation  of  the  second  partnership, 
which  cannot  be  recovered  in  the  name  of 
either  of  the  two  firms  unless  the  defendant 


(2)  5  East,  316. 

(3)  «  Atk.  295. 

(4)  1  Man.  &  Rvl.238  ;  a.  c.  6  JLaw  Journ.  K.B. 
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(5)  Sayer,  172. 

(6)  14  Ves.  271, 


should  consent,  in  order  to  save  hinielf 
from  the  expense  of  a  third  action,  to  be 
brought  for  a  small  sum,  in  the  nane  of 
Vansandau  alone. 

The  objection,  however,  which  has  been 
raised  to  the  plaintiffs'  recovery  is,  that  an 
attorney  cannot  sue  for  his  bill  till  the  bu- 
siness, which  he  has  been  retained  in,  it 
terminated.  It  would  be  long  before  I 
should  be  induced  to  assent  to  such  a  pro- 
position. Suppose  the  employer  to  become 
insolvent  while  the  attorney  is  engaged  io 
a  long  and  difficult  suit,  it  would  be  hard 
if  he  could  not  recede, — resile, — from  such 
an  engagement.  I  agree  that  he  cannot 
wantonly,  so  as  to  throw  unexpected  diffi- 
culties in  the  way  of  his  client,  take  the 
course  which  has  been  taken  by  the  plain- 
tiffs here.  But  have  they,  wantonly,  and 
without  sufficient  notice,  refused  to  pro- 
ceed with  the  defendant's  cause  ?  So  £tf 
from  it,  the  defendant  has,  from  the  month 
of  June  185^8  to  the  present  time,  been  re- 
peatedly applied  to  for  payment,  and  ap- 
prised of  the  plaintiffs'  resolution. 

It  is  said,  however,  that  there  are  au- 
thorities in  support  of  the  proposition  for 
which  the  defendant  contends.  That  ii 
S'iderfin  is,  no  doubt,  strong ;  but  we  DUHt 
see  whether  it  proceeds  on  just  prindplea, 
and  whether  it  will  apply  to  the  facts  of 
the  present  case.  Now,  in  the  report  ii 
Siderfirif  no  facts  are  stated  to  explain  the 
decision  of  the  Court.  It  may  be,  proba- 
bly was,  the  fact,  that  the  attorney  on  the 
very  day  of  the  assizes  deserted  the  con- 
duct of  the  cause,  giving  his  client  neither 
time  nor  opportunity  to  obtain  other  pro- 
fessional assistance  :  if  so,  the  decision  of. 
the  Court  was  proper. 

The  next  case  is  that  of  Mordecai  r.  &■ 
lovion.  There,  it  appeared  that  the  plain- 
tifTs  brother  had  frequently  employed  an 
attorney,  and  had  always  paid  him  well  I 
that  he  had  undertaken  to  pay  the  attorney 
in  the  cause,  but  had  not  brought  some 
money  applied  for  by  the  attorney ;  that 
judgment  of  non  pros,  was  signed  for  not 
making  up  the  issue  ;  and  that  the  plsiO" 
tiff  was  in  prison  for  not  paying  the  oosti 
of  that  judgment :  the  Court,  upon  a  rvfe 
to  shew  cause  why  the  plaintiff's  attoni^ 
should  not  pay  the  costs  of  the  judgmei^ 
of  non  pros,  and  the  costs  of  that  applic*" 
tion,  ordered  the  costs  to  be  paid  by  the 
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the  omte ;  observing,  that 
mrney  had  commenced  a  suit 
'edit  of  a  client,  he  ought  to 
it»  although  the  client  did  not 
DODey  every  time  he  applied 

ilso  to  that  proposition.  It  is 
ipposed  that  an  attorney  may 
e  up  his  employment,  because 
i  not  upon  every  occasion  yield 
nd  for  money  :  but  the  report 
;ta,  without  which  the  decision 
teemed  of  great  value :  ex  facto 
nd  for  aught  that  appears,  the 
the  attorney  might  have  been 
ive  supposed  in  the  preceding 

authority  is  the  passage  in 
rhere  Lord  Eldon  is  made  to 
dient  may  discharge  his  so- 
I  do  not  know  that  a  solici- 
r  may  be  his  reasons  for  de- 
roceed,  can  claim  a  lien,  if  he 
rry  the  business  through  to  a 
'  that  could  take  place,  there 
merous  claims  of  lien."  What 
in  his  Lordship's  mind  must 
ith  reference  to  the  attorney's 
in  his  lien  after  he  has  ceased 
be  cause ; — and  I  am  far  from 
where  he  refuses  to  go  on  he 
pon  retaining  the  papers ;  at 
ng  to  proceed  himself,  and 
is  client  from  proceeding  with- 
ais  Lordship  then  continues, 
t  of  Common  Pleas,  when  I 
leld  that  an  attorney,  having 
client  before  trial,  could  not 
Joo  for  his  bill."  Here  again 
;  the  facts  on  which  the  Court 
but  there  is  enough  to  war- 
erence  that  the  attorney  must 
ed  his  client  suddenly,  and 
n  unprepared  to  act  for  him- 

eome  to  the  case  of  Ronson  v. 
ich  Lonl  Tenterden  held,  that 
who  had  given  notice  that  he 
>  on  with  a  cause  in  the  Court 
'  witliout  being  supplied  with 
a  right  to  desist  from  it,  and 
er  for  the  work  done  up  to 
And  there  is  no  authority  for 
Kaon  on  which  the  defendant 


When  we  observe  that  the  plaintiffs 
commenced  no  action  till  October  1880, 
and  that  all  the  business  charged  for  ended 
in  the  April  preceding,  we  cannot  say  that 
the  plaintiffs  were  not  justified  in  refusing 
to  proceed  farther. 

It  is  for  the  advantage  of  the  defendant 
that  the  charges  for  business  done  by  Van- 
sandau  while  he  was  without  a  partner 
should  be  included  in  the  second  bill. 
Those  charges,  however,  must  be  struck 
out,  unless  the  defendant  consents  that  they 
should  remain.  As  to  the  rest,  our  judg- 
ment must  be  for  the  plaintiffs. 

Gaselee,  J.,  BosAMQUBT,  J.,  and  Al- 
DERsoN,  J.,  concurred — and 

Judgment  for  the  plaintiffs* 


1832. 
Nov 


32.      ^ 
.26.  5 


WALL  V.  LTOK. 


Practice. — Amendment  after  Plea  m  Abate" 
mentm 

Under  the  rule  of  Micftaelmas  1654,  s. 
17,  a  party  may  amend  his  declaration  after 
a  plea  in  abatement  on  payment  of  costs,  but 
the  Court,  or  a  Judge,  may  allow  him  to 
amend  willu>ut  costs. 

By  an  order  of  Parke,  J.,  the  plaintiff 
had  been  allowed  to  amend  his  declaration 
after  plea  in  abatement,  without  payment 
of  costs. 

Ludlow,  Serj,,  moved  to  amend  this  or- 
der, by  making  it  upon  payment  of  costs ; 
and  he  relied  on  the  rule  of  Michaelmas 
1654,  s.  17. 

TiNDAL,  Lord  C.  J. — The  rule  is  not 
worded  so  as  to  be  obligatory  on  the  Court 
in  the  negative.  The  Judge  may  exercise 
a  discretion,  and  there  is  no  ground  for  the 
present  application. 

Gaselee,  J.,  Bosanquet,  J.,  and  Al- 
DERsoN,  J.,  concurring — 

Motion  refused. 
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1332.      }  JEMKYK,    CLBML,    DEMANDAKT  ; 
Nov.  26.  i  WARD   AND  WIFB,  DEFORCIANTS. 

Fine  by  Trustee^  substituted  under  4  Geo, 
4.  c.  74.  s,  5,  for  an  absent  feme  covert 
Trustee, 

Under  6  Oeo,  4.  c.  74.  *.  5,  a  fine  by  a 
substituted  trustee  for  an  absent  feme  covert 
trustee,  i$  a  mode  rf  assurance  authorized  by 
such  act. 

By  indentures  of  lease  and  release,  bear- 
ing date  the  24th  and  Z5th  of  May  1791, 
certain    hereditaments,    known    as    Cell 
Barns  Farm,  in  the  parishes  of  St.  Peter 
and  St.  Stephen,  in  the  county  of  Hertford, 
were,  on  the  purchase  thereof  by  one  Jo- 
seph Bunn,  conveyed  to  the  use  of  the 
said  Joseph  Bunn,  and  one  John  Hewitt, 
and  the  heirs  and  assigns  of  the  said  John 
Hewitt  for  ever ;  nevertheless,  as  to  the 
estate  and  interest  of  the  said  John  Hewitt, 
his  heirs  and  assigns,  in  trust  for  the  said 
Joseph  Bunn,  his  heirs  and  assigns  for  ever. 
The  said  John  Hewitt  departed  this  life 
in  August  1797,  intestate,  leaving  Eliza- 
beth Hewitt,  his  niece,  his  heiress-at-law  ; 
and  she,  on  or  about  the  1st  of  January 
1810,  intermarried  with  one  Richard  Ward, 
who  at  that  time  belonged  to  a  company 
of  strolling  players ;  and  neither  of  them, 
the  said  Richard  Ward  nor  Elizabeth  his 
wife,  having  been  heard  of  since,  and  it 
being  uncertain  and  unknown  whether  they 
were  h'ving  or  dead,  by  an  order  of  the 
Lord   Chancellor,  bearing  date   the  14th 
July  1831,  upon  the  petition  of  the  parties 
beneficially  interested   in   such   heredita- 
ments, it  was  ordered,  that  Joseph  Ma- 
berly,  gentleman,  on   the   behalf  and  in 
the  names  of  the  said  Richard  Ward  and 
Elizabeth   his  wife,  should  convey,  sur- 
render, release,  assign,  or  otherwise  assure 
the  said  hereditaments  to  such  person  or 
persons,  and  in  such  manner  as  the  said 
petitioners  should,  with  the  consent  and 
approbation  of  John  Jenkyn,  (a  mortgagee 
of  such  hereditaments,)  direct  or  appoint. 
Hie  above   order   had   been   obtained 
under  the  6  Geo.  4.  c.  74.  s.  6. 

Taddy,  Serj,,  on  the  ground  that  the 
power  given  by  such  statute  to  a  substi- 
tuted trustee,  to  convey  and  assure,  com* 
prehended  an  assurance  by  fine,  by  analogy 
to  the  practice  in  the  case  of  infant  trus- 


tees, empowered  to  convey  aad 
under  the  statute  7  Ann.  c.  19,iioi 
that  the  said  Joseph  Maberly  H 
behalf  and  in  the  name  or  names  of 
Ward  and  Elizabeth  his  wife.ackB 
a  fine  of  such  trust  hereditamei 
that  such  fine  might  pass  as  if  t 
themselves  acknowledged  the  um 


1832.        >     WOODHOUSE  V.  JBMEl 

Covenant — Construction  of 

A  tenant  for  life,  and  his  eUest 
remainder-man  in  tail,  granted  fin 
E,  S.for  ninety-nine  years,  andgSL 
the  lessee,  who  knew  their  titUf  a  I 
ditionedfor  the  due  observance  of  i 
nantfor  quiet  enjoyment ;  E.  S.  m 
premises  to  IV.  for  sixty  years^  a 
nanted  with  him  as^ainst  evictiam  &) 
claiming  under  him  E.  S.,  or  by 
means,  consent,  neglect,  default,  p 
procurement.  Tfte  tenant  for  life  am 
der-man  haHng  died  without  issue, 
having  been  evicted  by  the  next  ft 
man  in  tail— Held,  that  E.  S.  was 
on  his  covenant  to  W.,  the  evictio 
been  by  title  paramount,  which  E.  L 
means  of  defeating. 

Under  the  limitations  of  the 
Henry  Southouse,  formerly  of  h 
in  the  county  of  Essex,  diated  tfa 
November  1743,  the  freehold  pai 
in  the  Sun  Tavern,  situate  in  th< 
in  the  parish  of  St.  Martin-in-tin 
in  the  county  of  Middlesex,  was 
before  the  year  1 790,  vested,  as  to 
divided  third  part  thereof,  in 
Southouse,  of  Manuden,  since  d 
for  an  estate  in  tail  male  in  po8 
and  as  to  one  other  undivided  th 
thereof,  in  Henry  Southouse,  of 
ampton,  since  deceased,  for  his  I 
remainder  to  Edmund  Edward  So 
since  deceased,  the  eldest  son  of 
Henry  Southouse,  for  an  estate  in  t 
and  as  to  the  remaining  one  other  ai 
third  part  in  Edward  Southouse, 
cross,  since  deceased,  for  his  life, 
mainder  to  Charles  Southouse,  th 
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he  taid  htUnamed  Edward  South- 
r  an  eatate  in  tail  male,  with  other 
iera  over. 

r  aboat  the  month  of  September 
be  said  Edward  Soutbousc,  of 
9IH  agreed  with  the  said  Henry 
ise,  of  Southampton,  and  Edmund 

Southouse,  his  son,  and  with  the 
ward  Southonse,  of  Starcross,  and 

Southouse,  his  son,  respectively, 
several  leaaes  to  be  granted  to  the 
Iward  Southouse,  of  Manuden,  of 
I  two  several  last-mentioned  un- 
third  parts  of  the  premises  for  two 
terms  of  ninety-nine  years  each,  at 
annual  rents ;  and  two  indentures 

were  executed  in  conformity  with 
reement  on  the  29th  of  September 
M  of  them,  between  the  said  Henry 
I8e»  of  Southampton,  and  the  said 
1  Edward  Southouse,  (described  as 
at  aon  and  heir  of  the  said  Henry 
laeX  of  the  one  part,  and  the  said 

SoQthouse,  of  Manuden,  of  the 
art;  the  other,  between  Edward 
iae»  of  Starcross,  and  Charles  Sou  th- 
riberein  described  as  his  son  and 
'  the  one  part,  and  Edward  South- 

Mannden,  of  the  other  part.  In 
iiaes  the  lessee  covenanted  in  the 
ly  to  pay  rent,  and  the  lessors,  for 
res  severally  and  respectively,  and 
r  several  and  respective  heirs,  exe* 
idminiatrators,  and  assigns,  and  for 
i  every  of  them,  covenanted,  pro- 
md  agreed,  to  and  with  the  lessee, 
Edward  Southouse,  of  Manuden, 
vCorSy  administrators,  and  assigns, 
.  the  said  Edward  Southouse,  of 
n,  his  executors,  administrators, 
gOMf  paying  the  said  rent,  and  oh* 

and    performing,    fulfilling,   and 

ftU    and    every   the    covenants, 

provisoes,  conditions,  and  agree- 
'hich  on  his  part  were  or  ought  to 
I,  observed,  fulfilled,  and  kept, 
uid  might  peaceably  and  quietly 
lUf  use,  occupy,  possess,  and  enjoy 
I  Bsessoage  or  tenement  and  other 
1  thereby  demised  premises,  with 
ntenances,  for  and  during  the  said 
lunety-nine  years  thereby  granted, 
iny  let,  suit,  trouble,  denial,  evic- 
dranee,  or  interruption,  of  or  by 
or  either  of  them,  their 


or  either  of  their  heirs  or  assigns,  or  of  or 
by  any  other  person  or  persons,  whomso- 
ever lawfully  claiming  or  to  claim  by,  from, 
or  under  him,  them,  or  any  of  them,  or  by 
or  through  his,  their,  or  any  of  their  acts, 
means,  consent,  or  procurement. 

Before  and  at  the  time  of  the  agreement 
for  the  said  leases  of  1 790,  the  said  Edward 
Southouse,  of  Manuden,  was  aware  of  and 
acquainted  with  the  state  of  the  title  of  the 
lessors  respectively  to  the  said  premises 
thereby  demised.  And  in  the  year  1791 
the  said  Henry  Southouse,  of  Southamp- 
ton, and  the  said  Edmund  Edward  South- 
ouse, his  son,  agreed  with  the  said  Edward 
Southouse,  of  Manuden,  to  give,  and  made 
and  executed  and  delivered  to  him,  a  bond 
in  the  penal  sum  of  200/.,  the  condition  of 
which  recited  that  in  and  by  a  certain  in- 
denture of  lease,  made  in  September  1790, 
between  the  said  Henry  Southouse  and 
Edmund  Edward  Southouse,  the  obligors, 
of  the  one  part,  and  the  said  Edward  South- 
ouse, of  Manuden,  of  the  other  part,  the 
said  Henry  Southouse  and  Edmund  Ed« 
ward  Southouse  did,  for  the  considerations 
therein  mentioned,  demise,  lease,  set,  and 
to  farm  let  unto  the  said  Edward  South- 
ouse, his  executors,  administrators,  and 
assigns,  all  that  one  undivided  third  part 
or  share  of  and  in  the  freehold  part  of  the 
said  tavern,  and  then  in  the  occupation  of 
the  above-named  Edward  Southouse,  of 
Manuden,  for  and  during,  and  unto  the  full 
end  and  term  of  ninety-nine  years ;  that 
the  said  Henry  Southouse,  the  obligor,  was 
entitled  to  the  said  third  part  of  the  said 
premises  for  the  term  of  his  natural  life 
only,  and  the  said  Edmund  Edward  South- 
ouse was  entitled  thereto  as  tenant  in  tail, 
afler  the  decease  of  the  said  Henry  South- 
ouse ;  that  they  being  desirous  to  save 
the  expense  of  a  recovery,  and  that  the 
said  recited  lease  might  be  fully  performed 
for  and  during  the  term  aforesaid  by  such 
person  or  persons  as  should  take  the  in- 
heritance of  the  same  premises  in  remain** 
der,  and  that  the  said  lease  might  continue 
and  be  in  force  for  the  term  aforesaid,  had 
agreed  to  enter  into  the  bond  or  obligation 
aforesaid :  and  the  condition  was.  that,  if 
the  said  Henry  Southouse,  and  Edmund 
Edward  Southouse,  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  or  ad- 
ministrators, should  fulfil,  perform,  and 
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keep,  or  cause  to  be  done,  fulfilled,  per- 
formed, and  kept,  the  several  conditions, 
clauses,  and  agreements,  contained  in  the 
said  recited  indenture  of  lease  which  were 
therein  agreed  to  be  done,  fulfilled,  per- 
formed, and  kept  by  and  on  the  part  and 
behalf  of  the  said  Henry  Southouse  and 
of  Edmund  Edward  Southouse,  their  heirs 
and  assigns,  then  the  above  written  obli- 
gation should  be  void  and  of  non-effect, 
otherwise  to  remain  in  full  force  and  virtue. 
In  the  year  1792  a  similar  bond  was  given 
to  Edward  Southouse,  of  Manuden,  by  the 
said  Edward  Southouse,  of  Starcross,  and 
the  said  Charles  Southouse  his  son. 

In  Hilary  term,  1 795,  the  said  Edward 
Southouse,  of  Manuden,  suffered  a  common 
recovery  of  the  said  undivided  third  part 
of  which  he  himself  was  so  seised  in  tail, 
and  thereby  acquired  an  estate  in  the  same 
in  fee  simple. 

By  an  indenture  made  the  2nd  of  March 
1795,  between  the  said  Edward  Southouse, 
of  Manuden,  of  the  one  part,  and  Joseph 
Allen  and  Charles  Harman  of  the  other 
part,  it  was  recited  that  the  said  Edward 
Southouse,  of  Manuden,  being  entitled  to 
one  undivided  third  part  of  the  freehold 
part  of  the  said  premises  called  the  Sun 
Tavern,  in  his  own  right,  and  to  one  other 
undivided  third  part  thereof  by  virtue  of  a 
lease  for  ninety- nine  years  to  him  granted 
by  Henry  Southouse,  and  Edmund  Edward 
his  son  and  heir,  and  to  the  remaining  un- 
divided third  part  thereof,  by  virtue  of  a 
lease  for  ninety-nine  years  to  him  granted 
by  Edward  Southouse  and  Charles  South- 
ouse his  eldest  son,  had  agreed  to  grant 
to  the  said  Joseph  Allen  and  Charles  Har- 
man, their  executors,  administrators,  and 
assigns,  a  lease  of  the  freehold  part  of  the 
said  premises  called  the  Sun  Tavern,  for 
the  term  of  sixty  years,  at  and  under  the 
yearly  rent,  covenants,  provisoes,  and  agree- 
ments thereinafter  contained ;  and  it  was 
witnessed,  that  in  consideration  of  the 
yearly  rent  and  covenants  thereinafter  re- 
served and  contained,  and  which  on  the 
part  and  behalf  of  the  said  Joseph  Allen 
and  Charles  Harman,  their  executors  and 
administrators,  were  and  ought  to  be  paid, 
done,  and  performed,  he,  the  said  Edward 
Southouse,  of  Manuden,  demised  unto  the 
said  Joseph  Allen  and  Charles  Harmaui 
their  executors,  administrators,  and  assigns, 


the  freehold  part  of  the  said  txm 
the  same  unto  the  said^  Joseph  j 
Charles  Harman,  their  executors 
trators,  and  assigns,  from  Chrii 
then  last  past,  for  the  term  of  si 
yielding  and  paying  therefore  yes 
the  said  term  unto  the  said  Edwi 
ouse,  of  Manuden,  his  execnti 
nistrators,  and  assigpis,  the  dc 
rent  of  61/.  payable  as  therein  v 
And  the  said  Edward  Southouse, 
den,  for  himself,  his  executorsi 
trators,  and  assigns,  did  thereby 
promise,  and  agree  to  and  witl 
Joseph  Allen  and  Charles  Har 
executors,  administrators,  and  as 
he  and  they  well  and  truly  payio 
yearly  rent  of  61/.  at  the  day 
before  limited  for  the  payment  d 
observing,  performing,  fulfilling, 
ing  all  and  every  the  covenants  i 
ments  in  the  said  indenture  coc 
the  part  and  behalf  of  the  sa 
Allen  and  Charles  Harman,  th< 
tors,  administrators,  and  assig 
performed  and  kept  according  t 
intent  and  meaning  of  the  said 
should,  and  lawfully  might,  peac 
quietly  have,  hold,  use,  occup; 
and  enjoy  the  said  messuages  or 
and  premises  thereby  demised, 
and  every  of  their  appurtenance 
during  all  the  said  term  of  si 
thereby  granted,  without  any  1 
suit,  trouble,  eviction,  ejection, 
tion,  or  interruption,  of  or  bj 
Edward  Southouse,  of  Manuden, 
executors,  administrators,  and  i 
of  or  by  any  other  person  or  perm 
soever,  lanfuUy  claiming^  or  to 
from^  or  under  him,  them,  or  any  i 
by  his,  their,  or  any  of  their  oi 
consent,  neglect,  default,  prtot/y,  t 
menl. 

By  certain  mesne  assignmenti 
mises  demised  by  the  said  lease 
of  March  1795,  were  assigned  ai 
vested  in  the  plaintiff*  Henry  Coo] 
house,  as  assignee  of  the  said  lea 
entered  into  and  continued  in  poi 
the  said  premises,  till  he  was  i 
hereinafter  mentioned. 

Before  the  year  1790,  the  sa 
Southouse  and  Edmund  Edward 
had  attained  tlie  age  of  twenty-< 
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)ut1iouse,of  Starcross.  Henry  Sonth- 
f  Southampton,  Charles  Soutliouse, 
Imund  Edward  ^fonthouae,  respec- 
lied  before  the  year  182U;  Charles 
ate  and  Edmand  Edward  Sout house 
irely  had  no  issue  male;  and  upon 
e«th,  and  before  the  year  1 829,  the 

0  undivided  third  paru  of  the  said 
d  premises,  wherein  the  said  Charles 
mund  Edward  were  respectively  in- 

1  as  aforesaid,  became  vested  in  the 
idward  Southouse,  as  entitled  to  the 
etfpectively  under  the  limitations  in 
1  will  of  the  said  Henry  Southouse, 
ly  of  Manuden,  in  remainder  ex- 
;  upon  the  determination  of  the 
of  the  said  Charles  and  Kdmund 
1  therein  respectively ;  and  in  the 
B29,  the  said  Rev.  Edward  South- 
awfully  claiminf^  under  such  title, 
I  upon  the  said  two  undivided  third 
>f  the  said  freehold   premises,  and 

the  said  plaintiff  Henry  Cooper 
ouse  therefrom. 

said  Edward  Southouse,  of  Mann- 
ed several  years  a^o.  The  defen- 
nthony  Jenkins,  was  the  executor 
rard  Southouse,  of  Manuden,  and 
d  representative,  both  as  to  his  real 
rsonal  estate. 

question  for  the  opinion  of  the 
was,  whether  the  plaintiff  was  enti- 
I  respect  of  the  said  eviction,  to 
n  an  action  of  covenant  upon  the 
denture  of  lease,  dated  the  2nd  of 
1795. 

rinity  term  last  this  case  was  ar^^ued 
Serj,  Stephen  for  the  plaintiff,  and 
17.  Adams  for  the  defendant, 
he  part  of  the  plaintiff,  it  was  con- 
that  the  defendant  was  liable,  inas- 
It  it  was  through  the  default  of 
I  Southouse,  of  Manuden,  in  not 
ng  the  original  lessors  and  their 
suffer  a  recovery,  that  the  plaintiff 
n  evicted  from  the  premises — Butler 
eriam  (1),  Lady  Cacan  v.  Pulteney 
msw.Bruihfold{3). 
the  part  of  the  defendant,  it  was 
My  that  the  plaintiff  havinj^  been 
by  title  paramount  to  that  of 
I  Southouse,  of  Manuden,  of  which 

;)  Cro.  Jac.  657  ;  lu  c.  Palm.  539. 
I)  a  Vm.  jut.  544. 
1}  5  East,  491. 

r  Series,  n.^C.P. 


the  plaintiff  had  knowledge ;  and  the  cove- 
nant being  limited  to  the  acts  or  defaults 
of  Edward  Southouse,  of  Manuden ;  the 
defendant  could  not  be  held  liable  upon 
such  covenant.  The  covenantor  in  this 
case  had  no  power  to  compel  the  suffering 
of  a  recovery — Thomas  v.  Powell  (4), 
HalUtt  V.  MiddieUm  (5). 

The  Court  took  time  to  consider,  and 
their  judgment  was  now  delivered  by — 

TiNDAL,  Lord  C.  J. — Although  it  might 
have  been  sufficient  to  certify  our  opinion  to 
the  Vice  Chancellor,  from  whose  Court  this 
case  was  sent,  "  that  the  plaintiff  is  not 
entitled,  in  respect  of  the  eviction  set  forth 
in  the  case,  to  maintain  an  action  of  cove- 
nant upon  the  indenture  of  lease,  dated  the 
2nd  of  March  1795,"  yet,  as  this  general 
opinion  in  the  negative  would  leave  the 
grounds  upon  which  our  judgment  is  form- 
ed, in  complete  uncertainty,  we  think  it 
better  to  state  those  grounds,  shortly,  on  the 
present  occasion. 

The  covenant  for  quiet  enjoyment,  con- 
tained in  the  lease  of  1795,  in  a  covenant 
against  any  eviction  "  by  Edward  South- 
ouse, of  Manuden,  the  lessor,  his  heirs, 
executors,  administrators,  and  assigns,  or 
any  persons  whomsoever  lawfully  claiming, 
or  to  claim,  by,  from,  or  under  him,  them, 
or  any  of  them,  or  by  his,  their,  or  any  of 
their  acts,  means,  consent,  neglect,  default, 
privity,  or  procurement."  It  appears, 
from  the  facts  stated  to  us,  that  Edward 
Southouse,  of  Manuden,  the  lessor,  claimed 
to  be  entitled  to  one-third  part  of  the  pre- 
mises, under  a  lease  for  ninety-nine  years 
made  to  him  by  a  tenant  for  life,  and  his 
eldest  son  the  remainder- man  in  tail;  and 
to  another  third  part  under  another  lease 
made  to  him  by  lessors  having  precisely  the 
same  interest  in  such  other  third  part.  And 
it  appears  further  that  the  tenants  for  life 
having  died,  and  the  remainder-men  in  tail, 
who  had  joined  in  such  leases,  having  also 
died  without  issue,  the  Rev.  Edward  South- 
ouse, the  ultimate  remainder-man,  who 
was  no  party  to  the  leases  for  ninety-nine 
years,  has  entered  by  his  title  paramount, 
and  avoided  such  leases,  and  evicted  the 
parties  in  possession  under  the  lease  of 
Edward  Southouse,  of  Manuden,  of  1795. 

(4)  3  Coi,  394. 

(5)  1  Ruas.  ?  hX 
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■  the  bonds  were  expressly  given 
to  avoid  the  expense  of  such  pro- 
.  We  think,  therefore,  as  the  state- 
facts  at  present  stands  upon  this 
t  DO  breach  could  be  assigned  upon 
DtDt  in  question,  and  we  shall  eer- 
ie Vice  Chancellor  accordingly. 


..} 


WHITE,  ASSIGNEE  OF  CATLING, 
INSOLVENT,  V,  BARTtETT. 

meer — Insolvency  of  Employer. 

^efentkintt  an  auctioneer^  being  em- 
f  m  person  who  was  in  embarrassed 
meet,  to  sell  his  property,  sold  the 
d  paid  the  proceeds  to  the  order  of 
lyer,  who  shortly  afterwards  was  de^ 
sohentf  and  the  plaintiff  chosen  as^ 
'his  estate: — Held,  that  the  defen' 
fan  ageni  merely  for  such  employer, 
fed  w  so  payifkg  over  such  proceeds 
deTf  although  he  was  aware  of  his 

WtSUHt* 

raa  an  action  brought  against  the 
t,  an  auctioneer,  under  the  follow- 
inatanccs : — In  December  1 8(5 1 ,  the 
t,  was  employed  by  Catling,  then 
rrasaed  circumstances,  to  sell  his 
d  furniture,  with  a  view  that  the 
should  l>e  applied  in  discharge  of 
I ;  and  the  defendant  accordingly 
i  an  advertisement  that  the  goods 
)  told  for  the  benefit  of  creditors, 
lale  took  place  December  27. 
( time  of  the  sale,  the  plaintiff,  one 
ig'a  creditors,  gave  the  defendant 
t  to  pay  over  the  proceeds,  alleging 
ing  had  committed  an  act  of  bank- 
text  day,  December  28,  the  plain- 
ted  Catling,  and  sent  him  to  gaol ; 
le  1 7th  of  February  following,  Cat- 
,  hia  petition  under  the  Insolvent 
Act.  But,  on  the  dlst  of  Decem- 
kth  of  January,  the  defendant,  upon 
;  an  imiemnity,  by  Catling's  order 
proceeds  of  the  aale  partly  to  Cat- 
miey,  and  partly  to  one  of  Catling's 
,  after  deducting  the  usual  amount 
ipensea  of  sale,  &c. :  and  the  plain- 
it  to  recover  the  amount  of  the  pro- 
chia  action. 
}  tria)|  the  plaintiff  was  nonsuited. 


A  rule  nisi  was  obtained  for  setting  aside 
8uch  nonsuit,  on  the  ground  that  the  defen- 
dant, as  appeared  by  his  advertisement, 
having  been  privy  to  the  embarrassed  cir- 
cumstances of*  Catling,  the  defendant's  pay- 
ment of  the  proceeds  of  the  sale  was  a  fraud 
upon  the  creditors. 

Jones,  Serj.,  shewed  cause,  and  contended, 
that  as  long  as  Catling  had  power  over  his 
property,  which  continued  till  the  filing  of 
his  petition,  the  defendant  could  not  disclaim 
his  title  to  the  proceeds  of  the  sale:  and 
being  employed  as  an  auctioneer  only,  the 
delivery  of  the  goods  to  him  for  the  pur- 
pose of  aale,  was  not  a  fraudulent  delivery 
within  7  Geo.  4.  c.  57.  s.  32. 

Bompas,  Serj>,  in  support  of  the  rule, 
submitted,  that  the  defendant  having  notice 
of  his  employer's  embarrassment,  became, 
upon  the  aale  of  the  goods,  a  trustee  for  the 
creditors  of  the  proceeds,  within  the  mean- 
ing of  7  Geo.  4.  c.  57.  8.  32. 

TiNDAL,  Lord  C.  J. — 1  think  this  rule 
should  be  discharged.  It  is  quite  clear,  that 
sums  improperly  paid  by  an  insolvent  to  one 
of  his  creditors,  may  be  recovered  by  his 
assignee ;  but  the  question  here  is,  whether 
this  defendant,  who  acted  in  the  capacity  of 
an  agent,  and  accounted  to  his  employer, 
can  be  called  on  a  second  time,  upon  his 
employer's  afterwards  becoming  an  Insol- 
vent debtor.  Now,  the  defendant's  em- 
ployer was  master  of  his  own  property  till 
the  month  of  February,  the  time  of  filing 
his  petition  in  the  Insolvent  Debtors  Court; 
till  that  period  it  could  not  be  predicated 
of  him  that  he  was  an  insolvent :  nearly  two 
months  before,  the  defendant,  as  auctioneer, 
sold  some  of  his  effects  ;  accounted  to  him 
in  December ;  and,  subject  to  some  dedne- 
tions  assented  to  by  his  employer,  paid  over 
the  proceeds  in  December  and  Januaryi  to 
persons  appointed  by  him.  It  it  contendedf 
that  the  defendant  ought  not  to  have  done 
this  af\er  the  notice  which  he  had  of  hia 
employer's  circumstances;  but  the  defendant 
acted  merely  as  agent,  and  if  he  had  refused 
to  account  to  his  principal,  what  answer 
could  he  have  given  to  an  action  for  money 
had  and  received  ?  As  to  the  32nd  section 
of  7  Geo.  4.  c.  57,  it  applies  only  to  per- 
sons of  two  descriptions,  creditors,  and 
trustees  for  creditors — the  defendant  was 
neither.  It  is  not  pretended  he  was  a  cre- 
ditor, and,  in  order  to  render  him  a  trusteei 
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lie  should  have  been  at  least  apprised  of  the 
trust.     The  nonsuit,  therefore,  was  right. 

Gasblee,  J,  BosANauET,  J.,  and  Al- 
DERSON,  J.,  concurred. 

Ruk  discharged. 


1882 
Nov 


82      ") 

'g     >     GBOVE  V.  ALDRIDGE. 

Sheriff-^Fi.  Fa.— Extent. 


The  sheriff  having  entered  under  a  writ  of 
fi.  fa. I  the  officers  of  the  customs,  before  sale 
by  him,  seized  the  goods  in  his  possession, 
under  a  warrant  to  levy  a  penalty  incurred 
by  the  defendant  for  an  offence  against  the 
revenue  laws.  The  sheriff  thereupon  returned 
nulla  bona  to  the  writ  of  fi.  fa. : — Held,  that 
he  was  justified  in  making  such  return. 

This  was  the  case  of  an  action  against 
the  sheriff  of  Sussex  for  a  false  return,  the 
plaintiff  obtained  a  verdict  with  10/.  da- 
mages, the  defendant  having  leave  to  move 
to  enter  a  verdict  for  himself. 

The  facts  were,  that  on  the  22nd  of  June, 
the  sheriff  entered  under  aji.fa,,  issued  by 
the  plaintiff,  upon  a  judgment  signed  by 
him,  on  the  18th  of  that  same  month,  against 
the  defendant  in  that  suit.  Afterwards, 
and  whilst  the  sheriff  was  in  possession  of 
the  goods  under  such  writ,  and  before  any 
sale,  the  officers  of  the  customs  entered  to 
levy  for  a  penalty  recovered  against  the 
same  defendant,  for  an  offence  against  the 
laws  relating  to  the  customs.  The  infor- 
mation upon  which  this  penalty  had  been 
recovered,  was  laid  before  a  magistrate 
against  the  party  on  the  5th  of  June  ;  the 
defendant  had  appeared  thereto  on  the  28rd, 
and  on  that  day  he  was  convicted  by  the 
magistrate,  and  the  officers  entered  under 
the  warrant  issued  on  such  conviction. 
The  sheriff  permitted  the  goods  in  question 
to  be  taken  for  the  penalty,  and  returned 
nulla  bona  to  the  writ  off.  fa. 

Taddy,  Serj.,  in  Trinity  term,  1829,  ob- 
tained a  rule  met  to  set  aside  this  verdict, 
against  which  rule — 


Wilde  and  Spankie,  Serjts.  shew 
when,  it  appearing  that  the  point  i 
termined  was  the  same  as  Giles  v 
the  Court  postponed  judgment  till 
should  have  been  decided.  The  \ 
Lords  having  disposed  of  Giles 
(1),  the  judgment,  in  the  present  < 
now  delivered  by — 

TiNDAL,  Lord  C.  J. — The  Hous< 
have  now  decided,  in  Giles  v.  G 
rule  of  law  to  be,  that  where  tl 
seizes  under  a  fi.  fa.,  and  after  sue 
but  before  the  sale  under  such  wi 
of  extent  is  sued  out  and  delivei 
sheriff,  the  Crown  is  entitled  to  th< 
and  the  sheriff  must  sell  under  th 
and  satisfy  the  Crown's  debt,  t 
sells  under  the  fi.  fa. 

We  consider  that  the  decisioi 
case  is  a  decisive  authority  in  i 
the  defendant,  unless  a  distinctio 
made  between  a  warrant  to  levy 
given  to  the  Crown  by  a  statute,  ai 
ecution  under  an  extent.  But  w( 
no  sound  distinction  between  a  w; 
sued  to  recover  a  debt  to  the  Ci 
an  extent.  That  the  penalty  in  t 
after  the  conviction  before  a  M 
constitutes  a  debt  to  the  Crown,  i 
from  the  statute  under  which  it  v 
vered,  which  enables  the  informer  t 
the  same,  "  either  by  informatii 
suit ;"  and  after  a  judgment  in  a  si 
penalty,  it  would  unquestionably  < 
a  debt  to  the  Crown.  If,  then,  it  1 
whether  the  Crown  seeks  to  levy 
extent,  or  by  a  warrant  against  t 
of  the  defendant,  can  make  no  d 
Indeed,  in  this  case,  the  inform! 
laid,  and,  therefore,  as  it  appears  I 
King's  suit  begun  (if  it  had  been  i 
to  decide  that  question),  before  th 
obtained  his  judgment.  We,  t 
think,  the  case  above  referred  to 
the  present,  and  consequently, 
postea  must  be  delivered  to  the  dc 

Judgment  for  the  deft 

(l)*9Bing.  H8. 
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ASES  ARGUED  AND  DETERMINED 


IN  THE 


il^otttt  of  Common  VltM. 


HILARY  TERM,  3  WILL.  IV. 


>     tHAKP  9.  ORET. 

I  Pfopritiori  —  Road'Worihy    Vt^ 

eA  proprUior  i$  bound  to  conney  his 
rs  m  road'wortky  vehicles^  and  if 
ml  kapfenfrom  a  defect  in  construe' 
propnetar  is  liabUt  although  the 
cmi  of  sight  and  not  discoverable 
nary  examination, 

rat  AD  action  of  assumpsit  against 
proprietor,  for  not  conveying  the 
safely  firom  Chertsey  to  London. 
aletree  of  the  coach,  by  which  the 
t  undertook  to  convey  the  plaintiflT, 
D  the  journey,  and  the  plaintiff 
WD  oflT,  his  limbs  fractured,  and  he 
macained  considerable  loss  and  ex- 
eared,  in  evidence,  that  the  axle- 
•n  iron  bar,  which,  excepting  the 
ojecting  into  the  wheels,  was  en* 
t  a  frame  of  wood  consisting  of  four 
ound  together  by  clam|)s  of  iron. 
ampa  were  fastened  with  screws. 
t  the  journey  the  defendant's  ser- 
d  examined  this  part  of  the  vehicle 
anal  way,  when  no  defect  could  be 
ttt,  after  the  accident,  it  was  dis- 


covered that  a  defect  existed  in  that  part 
of  the  iron  bar  which,  being  imbeddea  in 
the  wood  work,  could  only  be  examined  by 
unscrewing  the  iron  clamps,  and  taking  off 
the  wooden  frame. 

A  mail  contractor  proved  that  it  was  not 
usual,  previous  to  joumies,  to  examine  the 
iron  of  the  axletree  by  opening  its  wooden 
frame,  and  that  such  a  practice  would  be 
productive  rather  of  insecurity  than  of  safe- 
ty ;  the  maker  of  the  defendant's  coach 
swore,  that  the  whole  vehicle  had  been  made 
of  the  best  materials ;  that  the  coach  waa 
not  new ;  but  that  the  iron  of  axletreea 
was  rendered  more  tough  by  use,  and  waa 
less  liable  to  accident  after  wear  than  at 
first  starting. 

On  these  facts  it  was  contended,  that 
there  had  been  no  want  of  due  care  on  the 
part  of  the  defendant,  and  that  the  accident 
was  inevitable,  and  one  for  which  the  defen- 
dant was  not  responsible. 

Tindal,  Lord  C.  J.,  directed  the  jury  to 
consider  whether  there  had  been,  on  the 
part  of  the  defendant,  that  degree  of  vigi- 
lance which  was  required  by  his  engage- 
ment to  carry  the  plaintiff  safely. 

The  jury  having  found  for  the  plaintiff, 
with  500/.  damages, — 

Andrews^  Setj*,  moved  to  sat  aside  the  ver- 
dict, on  the  ground,  first,  of  misdirection ; 
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cim«£ 


km 
U  f ' 


Vaol,  i^ — I  «B  <^o^Wtty  lis:  fK*  ru«e 

t%€tbtmtt*  It  ii  d«ar^  ddd  sJUere  9C#  a 
ifc  tW  aolrCft* ;  aul  k  «a»  6r  dbe  jnnr  to 
Mjf  wttedUr  tW  tM^OBi  fl«M  meamamtd. 
if  wiM^  m  b«r«  m  caJM  M^Sifeaee  is  iLe 

ijAtcjurxy  /«  Mid  B^^AjK^rn;  J. 

et»rre<L 

AUfU^KW*   /« 1    Mi   of  tW  •»■€ 

mo«;  scottdb  propnetor  ii  ttabie  ior  all 
44rl«rcu  10  tw  rMoe  whifA  tarn  he  uem  u 
iitt  ume  ^^eootftrmctkm^  m  wcH  m  lor  Mcfa 
M  may  €XmI  afterirardb  and  be  diaeavercd 
<m  mveitMpatioo* 

The  ffniiry  in  tlie  preteot  eaae  af^iean 
to  hare  been  oecatioocd  by  ao  oncinaJ  de* 
f^ret  of  eooairaction  ;  wad  if  the  Sktodant 
were  moi  retpoiMfble,  a  eoadi   Droprietor 

mumewi 


Mr-  Jxsm=i  J 


micbt  bi»y  iU'COMtf  aeted  or 

and  bit  paaieflgew  be  trkfaost  remedy 

RmUreftued. 


IpAVCUM  9.  LoraLL* 


TtfUi^Compdenct  of  Witmeu. 

In  an  acium  for  the  reamerp  of  toU$,  a 
nUnet$  ii  eompeUnt  to  prove  far  the  de- 
fendant  that  he  ha$  used  the  market  or  right 
of  way  f  for  whieh  the  tolls  are  umght  to  he 
recovered^  within  eix  yeare^  when  no  toll  was 
demanded,  or,  if  demanded,  payment  wat  re^ 
fuJted;  although  the  verdict ,  if  for  the  plain* 
l\jf,  may  be  given  m  evidence  againtt  tuck 
witnea  on  ajuture  occaiion^  in  an  action  for 
the  recovery  of  the  same  tolls. 

This  action  wan  tried  in  the  Sittings  af' 
(cr  Hilary  term,  189:^,  at  Guildhall,  before 
the  Lcrrd  Chief  Justice  Tindal  and  a  spe- 
cial jury — verdict  for  the  plaintiff;  da- 
mages one  shilling.  A  new  trial  was  moved 
for,  in  consequence  of  the  rejection  of  wit- 
nesses offered  by  the  defendant,  under  cir- 
cumstances stated  minutely  by  the  learned 
Judge— 


eiiL 


objected  to  <m  the 
the  pcmad  than  i 
tbeir  owDadjoaaio 
within  six  jc^tk,  iLer 
the  pajmem  of  the  toJk  is 
quentJy,  they  were 
est,  as  the  verdict,  if  iior  iht 
be  given  in  eridcoce 
future  occasion.  In  i 
jection,  was  cited  the 
mouth  w.  George  {I  \  Tkai 
under  a  custom  to  establii&  a 
second  best  fish  out  of  evoj  I 
of  fish  landed  at  Setinm  Cwm  i 
wall ;  and  it  was  there  held,  tkai 
man  frequenting  the  core 
petent  witness  lor  the  party 
toll,  as  a  verdict  in  fa«^oor  of 
would  have  been  evidence 
ness  in  another  action  on  the 
On  this  authority,  thoogh  the  le 
his  mind  was  strongly  the  other  i 
learned  Lord  Chief  Justice  rtjei 
evidence.  As  this  is  a  qnestias  i 
derable  importance  and  fieqnci 
rence,  we  were  anxious  that  it  al 
set  at  rest  by  a  decision  of  the  big 
thority,  and,  in  consequence  of  o 
the  point  was  argued  on  the  day  be 
commencement  of  this  term  by  tt 
sel,  one  on  each  side,  before  fan 
the  Judges.  And  they  are  unu 
of  opinion — and  the  Lord  Chief  Ji 
this  Court  desires  it  to  be  understi 

(1)5  Bing.  f86;  s.  e.  7  Law  Joum.  ( 
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del  perfectly  with  them — that  such 
ought  to  have  been  received, 
t  ftoxiout  to  support,  as  far  as  it 
]e,  the  decision  in  Lotd  Falmouth 
tf  upon  the  ground  that  the  sub- 
ter  of  discussion  savoured  more  of 
!  than  of  a  public  right.  If  it  be 
ed  that  all  witnesses,  circums:anc- 
fy  were»  who  were  in  attendance  at 
,  must  be  rejected  on  the  broad 
of  incompetence,  it  will  only  re- 
*  a  party  against  whom  a  demand 
to  set  up  a  claim  of  toll,  and  there- 
id  of  testimony  that  may  be  unfa- 
'•  This  case  comes  within  Mr. 
Waller's  third  exception  ( 2  )->  that  a 
created  will  be  admitted  where  no 
idence  is  reasonably  to  be  ex  pec  t- 
Wy  the  subject  of  tolls  is  one  in 
1  the  subjects  of  the  realm  are,  to 
9  degree,  interested,  as  the  pay- 
't  or  the  exemption  from,  them  is 
f  concern  to  all.  How,  then,  is  it 
lie  to  expect  the  proiluction  of 
lated  witnesses  ?  The  case  is, 
e,  clearly  within  the  exception  of 
Bcd  Judge.  Upon  the  argument 
irdfthipt  were  much  pressed  with 
i  of  The  Company  of  Carjientem, 
Shrewsbury  v.  ilayftard{3).  That 
action  on  the  case  against  a 
Tt  for  the  breach  of  a  custom, 
as  laid  to  be,  that  none  but  mem- 
the  company,  being  a  corporation 
eription,  or  their  apprentices  or 
sen,  should  exercise  in  Shrcws- 
within  a  certain  distance  round 
n,  any  of  the  trades  mentioned  in 
•a  of  the  company ;  verdict  for 
On  a  rule  to  shew  cause  why  a 
should  not  be  entered,  or  a  new 
grantedt  one  ground  of  objection 
rejection  of  a  competent  witness, 
i  by  the  defendant,' who  proved 
bad  worked,  without  molestation, 
rpenter  in  Shrewsbury,  though  he 
free  of  the  company,  nor  an  ap- 
or  journeyman.  The  Court  held 
neaa  to  be  clearly  interested  in  the 
t;  &r  if  the  company  failed  in 
HBg  the  custom,  he  would  have 
sdiaiged  from  actions  to  which  he 
ble  for  the  breach  of  it.     But  it 

(t)  Bull  N.P.  '^89. 
{S)  Doo^l.  574. 


should  be  observed,  that  this  was  a  ques- 
tion which  did  not,  like  that  of  tolls,  afiect 
all  the  subjects  of  the  realm :  it  was  merely 
of  local  and  partial  importance;  it  merely 
concerned  the  interests  of  a  particular 
trade  in  Shrewsbury  and  its  neighbour- 
hood ;  it  was  not,  therefore,  unreasonable 
to  expect  the  production  of  disinterested 
witnesses.  That  case  was  not  within  the 
exception  of  Mr.  Justice  Duller.  The  wit- 
ness produced  there,  was  not  a  witness  of 
necessity.  The  result  ofour  consideration 
is,  that  the  public  right  of  claim  on  the 
one  side,  and  the  right  of  resistance  on  the 
other,  are  matters  of  general  import,  affect- 
ing all  the  subjects  of  the  realm ;  that  it  is, 
therefore,  unreasonable  to  expect  the  pro- 
duction of  disinterested  witnesses,  and 
consequently  the  rule  for  a  new  trial  must 
be  made 

Absolute* 


18.33. 


LYON  V.  WALL. 


Slat.  14-2  Geo.  4.  c.  78. — Venue. 

In  an  action  by  the  drawer  against  the 
acceptor  of  a  bill  of  exchansie^  the  want  of  a 
venue  in  the  general  count  is  not  a  ground  of 
special  demurrer i  there  being  a  venue  laid  in 
the  margin. 

If  plaintiff  declare  on  a  general  accept 
tance,  and  defendant,  in  his  plea^  affirm  it  to 
be  qualified  under  the  statute  1  ^'  ft  Gto,  4. 
c.  78,  and  use  the  operative  words  of  the 
statute — replication^  traeersing  such  aver' 
ment  generally,  without  using  such  operative 
words,  is  good. 

This  was  an  action  by  the  drawer  against 
the  defendant,  as  acceptor  of  a  bill  of  ex- 
change for  17/.»  payable  at  two  months 
after  date.  The  venue  was  in  the  margin 
London.  The  first  count  set  out  the  lia- 
bility of  the  defendant,  in  respect  of  his 
acceptance,  in  the  usual  manner,  describ- 
ing the  acceptance  as  a  general  one.  The 
second  or  general  count  stated  that  the 
defendant,  on  the  2nd  day  of  April,  in 
the  year  aforesaid,  was  indebted  to  the 
plaintiff  for  the  price  and  value  of  goods 
then  and  there,  &c.,  omitting  a  venue.  To 
the  first  count,  the  defendant  pleaded,  in 
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substance,  that  the  acceptance  by  the  de- 
fendant of  the  bill  of  exchange  in  that 
count  mentioned,  was  a  qualified  accep- 
tance ;  and  that  the  defendant  did,  accord- 
ing to  the  form  of  the  statute  in  that  case 
made  and  provided,  in  the  said  acceptance 
express  that  he  accepted  the  same  paya- 
ble at  a  certain  place  only,  to  wit,  at  d  I , 
Albany-street,  Regent's  Park,  &c.,  and  not 
otherwise  or  elsewhere,  &c.  To  the  second 
count,  he  demurred  specially,  shewing  for 
cause  that  it  did  not  contain  a  sufficient 
venue.  Joinder  in  demurrer  to  the  second 
count.  And  to  the  plea  to  the  first  count, 
the  plaintiff,  in  his  replication,  maintained 
that  the  said  acceptance,  by  the  defendant, 
of  the  bill  of  exchange  in  the  first  count 
mentioned,  was  a  general  acceptance,  as  in 
the  said  first  count  so  set  forth ;  and  tliat 
the  said  defendant  did  not,  in  his  said  ac- 
ceptance, express  that  he  accepted  the  bill 
payable  at  a  certain  place  only,  in  manner 
and  form  as  the  said  defendant  hath  above 
in  his  said  plea  alleged ;  and  this  said  plain- 
tiff prays,  &c. 

Demurrer  to  replication,  and  joinder. 

Ludlonf,  Serj. — in  support  of  the  de- 
murrers—admitted, that  as  there  was  a 
venue  in  the  margin,  the  second  count  was 
good  in  substance,  though  bad  in  form ; 
and  it  was  for  this  reason  the  demurrer  was 
special.  The  consideration  of  the  case 
would  depend  upon  this,  whether  the  debt 
stated  in  the  second  count  to  be  due  to 
the  plaintiff  was  a  material  fact,  tryable 
and  issuable,  or  not.  Now  it  is  clear  that 
such  fact  was  both ;  and  in  The  King  v.  Hoi- 
land{\),  Mr.  Justice  Duller  says,  "Every 
material  fact,  which  is  issuable  and  tryable, 
must  be  laid  with  time  and  place.  It  must 
be  laid  with  a  venue  for  the  sake  of  trial." 
And  in  Bowdel  v.  Parsons  (2),  where  a  rule 
nm  was  granted,  after  judgment  by  default, 
and  writ  of  inquiry  executed  to  arrest  the 
judgment,  because  the  request  was  not 
specifically  alleged  with  a  venue,  as  it 
ought  to  be  where  a  request  in  fact  is  ne- 
cessary to  give  the  plaintiff  bis  cause  of 
action,  the  Court  discharged  the  rule  ; 
Lord  Ellenborough  saying,  that  this  being 
a  motion  in  arrest  of  judgment,  it  is  to  be 
considered,  according  to  the  observation  of 

(1)  5  Term  Rep.  621. 
(t)  10  East,  359. 


Lord  MansBeld  in  Colltm  v.  C 
actly  as  it  came  before  the  Coti 
ral  demurrer  ;  and  the  omisaic 
the  venue  being  merely  matte 
must  be,  according  to  the  atat 
c.  16,  for  the  amendment  of  tl 
cifically  and  particularly  set  do 
it  is  evident  that  the  not  laying 
in  the  case  before  the  Court, 
of  special  demurrur  ;  besides, 
ing  of  a  venue  in  the  common 
violation  of  the  general  rules  h 
ed  by  all  the  courts  to  avoic 
The  form  is  thus  laid  down 
Jervis's  Rules  and  Orders — "V 
defendant  on,  &c.,  at  London, 
county  of ". 

[fiosANQUET,  J. — The  mean 
rule  is,  that  the  common  count 
be  longer  than  that  in  the  pre* 
need  not  be  in  the  very  words. 

The  replication  was  also  p 
murred  to,  inasmuch  as  it  did  r 
the  plea  in  as  large  words  as  it  s 
done.  The  plea  used  the  oper; 
of  the  statute  1  &  2  Geo.  4.  c 
traverse  of  the  plaintiff,  in  his 
should  be  as  large  and  compr 
the  defendant's  pica,  which  is  n 

Wilde y  Serj.f  contra,  was  stoj 
Court. 

TiNDAL,  Lord  C.J. —  In  oi 
the  plaintiff  is  entitled  to  judgr 
objections  have  been  taken  b) 
dant  ;  1st,  the  want  of  a  venu 
cond  count.  But  it  is  im|)Oss 
the  declaration  without  incorp 
debt  with  the  place  where  the 
sold.  The  debt  arises  from  tl 
the  venue  is  laid  London  in  t 
The  other  objection  is  equally 
The  plaintiff  declares  as  on  a  j 
ceptance.  The  defendant  affi 
plea,  that  he  ought  not  to  have 
inasmuch  as  the  acceptance  vn 
and  not  general,  and  uses  the 
words  of  the  statute.  In  hia 
the  plaintiff  merely  traverses  tl 
maintains  that  the  acceptance 
This  is  demurred  to,  as  not 
comprehensive.  But  we  are  o\ 
is.     Besides,  the  plea  does  not 

(5)  2  Burr.  899. 
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to  the  Mtion ;  it  tbould  have  gone 
I  lor  the  lUtute  I  8c  2  Geo.  4. 
•tyt,  the  acceptor  ihall  not  be 
I  pay  the  laid  bill,  except  in  de&ult 
aentt  where  such  payment  shall 
!en  first  duly  demanded  at  such 
I  house  or  other  place.  The  defen- 
his  plea,  does  not  shew  that  the 
:  has  not  been  sought  at  such  place. 
lo  worthy  of  observation,  that  the 
o  which  he  affects  to  attach  so 
iportance  in  his  plea,  are  laid  un* 
ieUeei. 

Judgment  for  plaintiff. 

o  cases  where  the  introduction  of 
tt  does  not  make  an  averment  im- 
,  which  without  the  videlicet  is  ma- 
ide  Grimwood  v.  Barrit{\\  Sym^ 
Knox{5\  and  the  authorities  there 


J 


COLLINS    AMD    OTHERS    0. 
GWYNNE. 


I — Competency  of  Witness, 

hand  given  to  commiuionern  by  a 
oftts»e$ted  taxesy  and  hii  surety^  to 
te  payment  of  monies  collected,  need 
iamped,  although  not  taken  in  the 
waamU  required  by  43  Geo.  3.  c.  99. 

eft  m  bond  need  not  be  taken  to  his 

amd  kis  successors. 

ic  eoUector  in  default  on  such  bond  is 

ksU  witness  against  his  surety, 

w  sale  ef  the  colleetor's  lands  and 

not  a  emotion  precedent  to  putting 

dm  Mil. 

I  pay  money  collected  for  a  given 

ftf  aecoumt  of  a  different  year^  is  a 

ftke  condition  for  due  payment. 


an  action  of  debt  on  a  bond 
isto  by  the  defendant  as  surety  for 
lard  Bigg,  a  collector  of  assessed 
r  the  year  ISHS  ending  April  5th, 
At  the  trial,  before  Alderson,  J., 
rittmgs  after  Trinity  term,  1831,  a 
PBS  found  for  the  defendant,  with 


(4)  6  Term  Rep.  460. 
(5>  3T«mIUp.65. 
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liberty  reserved  to  the  plaintiffs  to  move  to 
set  it  aside,  and  to  enter  a  verdict  for  them* 
selves  for  the  penalty  of  the  bond,  and  no- 
minal damages  for  the  detention  of  the  debt, 
together  with  the  sum  of  693/.,  or  such 
part  of  that  sum  as  the  Court  might  think 
them  entitled  to  as  damages  for  the  breaches 
of  the  condition  of  the  bond  in  Bigg's  not 
duly  paying  over  to  the  receiver-general 
the  monies  collected  by  him  for  the  above 
year.  The  plaintiffs  accordingly  moved  to 
have  the  verdict  entered  for  them,  when  it 
was  ordered  by  the  Court,  with  the  consent 
of  counsel  on  both  sides,  that  the  final  entry, 
and  verdict,  and  judgment,  should  abide  tlie 
opinion  of  the  Court  on  the  following 

CASE. 

The  plaintiffs  dedaretl  upon  the  bond, 
which  WAS  dated  the  S7th  of  August  1828, 
as  having  been  entered  into  by  the  defen* 
dant  with  the  said  R.  Bigg  and  one  Samuel 
Cordozo,  jointly  and  severally,  to  the  plain- 
tiffs, as  three  of  the  commissioners  under  the 
Land  Tax  and  Assessed  Taxes  acts,  for  the 
Tower  division,  in  the  county  of  Middlesex, 
in  the  penal  sum  of  4,048/.  To  that  de- 
claration the  defendant  pleaded  various 
pleas.  The  first  was  non  est  factum,  after 
craving  oyer  of  the  bond,  and  setting  out 
the  condition,  which  was  as  follows: — 
**  Whereas  the  above  bonnden  Richard  Bigg 
hath  been  duly  nominated  and  appointed  by 
the  commissioners  appointed  for  putting  in 
execution  the  said  acts  of  parliament  within 
the  said  division  and  county,  one  of  the 
collectors  of  the  rates  and  duties  above 
mentioned,  rated,  laid,  and  assessed  upon 
the  parish  of  St.  Matthew,  Bethnal  Green, 
in  the  Tower  division,  and  county  of  Mid- 
dlesex aforesaid,  for  the  year  1828,  ending 
respectively  the  25th  of  March  and  5th  of 
April  1829.  Now  the  condition  of  this 
obligation  is  such,  that  if  the  above  bounden 
Richard  Bigg  do  and  shall  well  and  faith- 
fully demand  and  collect  all  and  every  the 
sum  and  sums  of  money  in  the  said  assess- 
ments charged  and  specified,  of  the  respec- 
tive persons  from  whom  the  same  shall  or 
may  be  payable ;  and  shall  and  do,  in  case 
of  non-payment  thereof,  duly  enforce  the 
powers  of  the  said  acts  against  such  persons 
who  may  make  default  therein ;  and  well 
and  truly  pay,  or  cause  to  be  paidf  unto  the 
receiver-general  of  the  said  taxes,  rates,  and 
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dwiie^  far  tLe  foud  ccfuc-.j  cf  Mjfq&k-x^ 
mkI*  Mm  «id  Maoi  cif  iii'jx^  m  iloka 
to  dbe  kaftdi  of  tJM;  uuc  li«  f#i^  as  no. 
eUkctor^  vpos  uie  datjf  Kid  ac  iLe  u&et  ty 
tJue  tM  JKtJi  jipy^McUfld  i^^  lie  psisLes: 
fWnyc^^Mud  ftcocircjfi^  to  tLe  tree  40«s£  Kid 
irirjiig  cf  die  Mod  acts ;  aocid  auio  d^  sad 
ftUJ,  VMS  thettmovj  reqvirt^  ais  •»«&  daocs 
luvd  placcft  M  »baJ]  Le  appnjr^  far  tLn 
frvrfKMe^  tp^^  *»)  rec*^,  or  easM:  »  be 
IprtA  and  re««dered  uour  tlae  aMOBBuwcMMTB 
•ppwoubd,  or  M  be  appwxiiHS,  lo  pot  tae 
Mid  self  m  execatioD,  or  to  asj  two  of 
tbem,  A  jtttt  end  tree  eotoost  ia  vriting  of 
eJl  Midi  ffviD  end  Hunt  of  money  wbieb  Ijc 
tbe  nid  IL  Bigg  ftball  Lave  coUected  and 
receiTed  bj  r'lrtae  or  on  aceooot  of  Ute 
said  aftsewoienu,  and  aball  fanbirith  pay 
and  deliver  tbe  tame  ttnto  tbe  aaid  commit 
%UfOtf%f  or  any  two  €f  tbetn,  or  aoto  t ucb 
person  or  yttumt  w\iom  tliey  or  any  two  or 
mote  sball  appoint,  then  thia  obligation  khall 
be  voidt  Of  ^^  remain  in  full  force  and 
eflTeet/' 

Tl«e  second  plea  was  a  general  plea  of 
perfarmance  of  tbe  condition  of  tbe  iH>nd, 
on  which  tbe  pUintiffa,  in  their  replication, 
assigned  several  breaches,  tbe  third  of  which 
was,  that  Bigg  had  not  duly  paid  over  to 
the  receiver'general  the  monies  received  by 
hirn  as  collector  of  the  assessed  taxes  for 
tlie  said  division,  in  respect  of  the  rates  and 
assessments  mentioned  in  the  condition,  viz. 
for  the  year  1828-9.  On  that,  an  issue 
was  taken  by  the  defendant  in  his  rejoinder. 
Tfie  issues  on  the  third  and  fourth  pleas, — 
tliat  tlie  bond  was  invalid  on  the  ground  of 
supposed  fraud  and  misrepresentation;  on 
tlie  ninth  plea,  that  Bigg  was  not  duly  no- 
minated to  act  as  collector ;  on  the  tenth 
plea,  that  tlie  commissioners  liad  not  deli- 
vered to  Bigg  duplicate  assessments,  with  a 
warrant  for  collecting  them ;  and  on  the 
twelfth  plea,  that  Bigg  had  absconded  to 
avoid  the  jiayment  of  the  arrears  due; 
were  all  found  for  the  plaintiffs.  The 
plaintiiTt  had  previously  obtained  judgment 
on  demurrer  to  two  more  of  the  defendant's 
pleas  (1). 

The  fifth  plea  stated,  that  Bigg  did  de- 
mand and  collect  all  the  assessments,  and 
that  from  that  time  to  the  time  of  exhibiting 
tlic  present  bill»  be  bad  lands,  goods,  and 

(1)7  Bing.  4f5 ;  s.  e.  9  Law  Joam.  C.P.  150. 
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SLffi^M.!  to   1 


mis  V  aj^o  to 

that  DO  receiver 

general,  did  or 

make  the  paymes:  c-f  aZ 

him. 

The  eighth, 
not,  at  tliC  tiiDes  in  iL 
call  before  tbem  the  saif  B^rz:* 
him  upon  oaib  or  affirsiaixn,  ani 
themselves  of  tbe  resu  paid  to  Big 
collector,  or  make  any  order  tba 
the  pa3rmect  of  tbe  sasie  to  tbe  i 
general. 

Ar«d  the  eleventh  stated,  that,  tA 
large  sum  of  monev  came  to  tbe  I 
Bigg,  the  receiver-general  did  not  i 
and  hasten  him  to  make  paymca 
same  upon  the  days  and  at  tbe  tiai 
sxiid  acts  provided  and  appointed. 

To  the  fifth  plea,  the  plaindffi 
that  Bigg  did  not  faithfully  den 
collect  all  the  assessments ;  that  b 
lands  within  their  jurisdictioa  wb 
could  seize  and  sell  of  which  t 
notice  ;  and  that  all  the  goods  and 
of  the  said  Bigg  within  their  jnri 
and  of  which  they  had  notice,  we 
and  sold,  and  were  inadequate  to  t 
fying  the  deficiencies  of  Bigg, 
sixth  plea, — that  they  did  seixe 
goods  and  chattels  of  which  Bigg 
sessed  within  their  jurisdiction,  and 
they  had  notice,  which,  as  before 
were  insufHcient  to  satisfy  the  de 
of  Bigg.  To  the  seventli, — that 
seize  and  sell  all  the  goods  and  c 
which  Bigg  was  possessed  within  tl 
diction,  and  that  the  same  were  it 
to  satisfy  his  deficiencies  ;  and  tb 
ceiver-gencral  of  the  said  rates,  di 
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iiits  for  the  nid  county  of  Middle- 
eall  apon  Bigg,  at  such  collector, 
payment  of  all  sums  received  by 
:be  said  duties,  and  that  Bigg  fled 
conded  to  places  to  the  commis- 
mknown,  to  prevent  their  tmprison- 

e  eighth, — that  tlie  said  commis- 
lid  call  before  them  and  examine 
i  collector,  upon  oath,  and  assure 
ea  of  the  sums  paid  to  the  said 
d  did  make  order  thereon  for  the 
of  the  same  to  the  receiver-general 
ly  and  time  appointed  for  receiving 

m  eleventh,— that  the  receiver- 
lid  call  upon  and  hasten  Bif^g  to 
:b  payments,  upon  the  days  and  at 
I  in  the  said  acu  provided  and  ap- 
And  thereupon  issue  was  joined. 
»  replication  of  the  plaintifFtf  to  the 
I,  the  defendant  rejoined,  that  after 
pt  of  large  sums  of  money  by  Bigg, 
omission  Co  pay  the  same  to  the 
general.  Bigg  had  lands  within  the 
on  of  the  commissioners,  which 
bt  have  seised  and  sold,  but  that 
leeted  so  to  do.  To  the  sixth, — 
commissioners  did  not  seize  and 
e  goods  and  chattels  of  Bigg  within 
•diction,  in  manner  as  the  plaintifTs 
heir  replication  alleged.  1o  the 
~that  the  receiver-general  did  not 
a  Bigg  as  such  collector,  to  make 
of  all  sums  of  money  received  by 
le  said  duties ;  nor  did  Bigg,  before 
Id  have  imprisoned  him,  abscond 
to  places  to  the  receiver-general, 
vceiver-general,  and  the  commis- 
mknown,  in  manner  as  the  corn- 
's had  in  their  replication  alleged. 
igfath, — that  the  commissioners  did 
B  times  mentioned  in  the  replication, 
ken  as  was  necessary,  call  before 
said  Bigg,  and  examine  him  upon 
iflBrmation,  and  assure  themselves 
im  or  sums  of  money  paid  to  the 
g  u  such  collector,  nor  did  they 
f  order  thereon  for  the  payment  of 
to  the  receiver-general.  On  which 
qoinders  issue  was  joined. 
lecution  of  the  bond  was  admitted 
il,  subject  to  a  question  reserved, 
o  the  necessity  of  a  stamp,  which 
It  allbooghi  as  to  the  penalty  and 


condition,  it  was  not  conformable  to  43 
Geo.  3.  c.  99  (2) ;  secondly,  whether  it  was 
valid,  not  being  made  to  his  Majesty,  his 
heirs  and  successors,  pursuant  to  the  sta- 
tutes, particularly  the  3  Geo.  4.  c.  88. 

The  material  issues  for  the  consideration 
of  the  Court  were,  first,  whether  Bigg  duly 
paid  to  the  receiver-general  all  such  sums 
as  had  been  collected  by  Bigg,  according  to 
the  true  intent  and  meaning  of  the  assessed 
tax  acts,  for  the  year  1 828-9.  Secondly, 
whether  Bigg  had  lands,  which  the  com- 
missioners could  have  seised  and  sold  under 
the  43  Geo.  3.  c.  99.  s.  52.  Thirdly, 
whether  Bigg  had  goods  which  the  com- 
missioners could  have  seized  and  sold. 
Fourthly,  whether  the  commissioners  had 
examined  Bigg  on  oath  as  to  the  sums  which 
he  had  collected,  and  had  made  any  order 
for  the  payment  of  the  same  to  the  receiver- 
general,  according  to  the  39th  section  of 
the  43  Geo.  3.  c.  99.  And  fifthly,  whe- 
ther the  receiver-general  did  call  upon  and 
hasten  Bigg  to  make  such  payment,  upon 
the  days  and  times,  by  the  said  acts  in  that 
case  made  and  provided,  appointed  for  the 
same.  The  two  last  of  these  issues  had 
been  found  for  the  defendant,  and  the  ques- 
tion on  that  part  of  the  case  was,  whether 
the  defendant's  eighth  and  eleventh  pleas, 
which  were  grounded  on  the  neglect  of  the 
commissioners  and  the  receiver-general,  re- 
spectively, were  good  or  bad  in  point  of 
law  after  verdict. 

With  reference  to  the  other  three  material 
issues  above  noticed,  there  was  no  sufficient 
evidence  against  the  defendant,  unless  Bigg 
was  a  competent  witness;  and  upon  his 
being  received  as  a  witness  after  objection 
made  by  the  defendant's  counsel,  the  jury 
found  that  Bigg  had  paid  over  to  the  re- 
ceiver-general, all  the  sums  received  by  him 
for  assessments  for  the  year  1828-9,  but 
that  he  did  not  pay  in  all  those  sums  to  the 
service  of  that  year,  the  sum  of  2,430/. 
only  having  been  paid  by  Bigg  to  the  ser- 
vice of  that  year,  and  6,093/.,  the  residue 
of  the  sums  so  received,  having  been  ex- 
pressly paid  by  him  to  the  service  of  former 
years,  during  which  he  had  also  been  col- 
lector ;  but  the  defendant  had  not  been  his 
surety  during  those  former  years.  It  ap- 
peared in  evidence,  that  that  sum  had  ac- 

(S)  7  Bing.  4f3 ;  s.  c.  9  Law  Jovn.  C.P.  150. 
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cordiDgly  been  passed  to  the  credit  of  Bigg't 
account  of  those  former  years,  and  a  receipt 
giyen  for  the  amount  of  those  years,  his 
account  for  which  was  completely  paid  up. 
The  jury  also  found,  that  Bigg  had  lands  or 
houses  aAer  his  alleged  default  in  paying 
the  latter  sum,  of  the  value  of  121/.,  which 
could  have  been  seized  and  sold  by  the 
commissioners  under  the  43  Geo.  3»  c.  99. 
8.  52 ;  and  that  he  bad  goods  after  such 
default  of  the  value  of  200/.,  which  could 
luive  been  seized  and  sold  by  the  commis- 
sioners; but  that  the  commissioners  had 
not  notice  that  Bigg  was  possessed  of  any 
houses,  lands,  or  goods,  at  the  time  of  his 
default.  The  jury,  however,  found,  that 
the  commissioners  had  reasonable  grounds 
for  believing  that  be  possessed  household 
goods  at  the  time,  of  the  value  of  200/., 
which  might  have  been  seized  and  sold. 

The  question  for  the  opinion  of  the  Court 
was,  whether  a  verdict  should  be  finally 
entered  for  the  plaintiffs  for  the  penalty  of 
the  bond  and  nominal  damages,  and  also 
for  the  said  sum  of  693/.,  or  any  and  what 
part  of  that  sum  as  damages  on  the  third 
breach  assigned  in  the  replication ;  or,  whe- 
ther the  defendant  was  entitled  to  have  a 
verdict  entered  for  him  on  the  issue  taken 
on  the  third  breach,  or  to  judgment  on 
his  fiftli,  sixth,  seventh,  eighth,  or  eleventh 
pleas  ;  or  a  nonsuit.  The  case  was  argued 
in  Easter  term,  1832,  by — 

Taddy^  Serj,,  for  the  plaintiffs  ; — and 
Bompast  S^rj.^  for  the  defendant. 

The  Court  took  time  to  consider,  and 
this  day  their  judgment  (/3)  was  delivered 
by- 

TiNDAL,  Lord  C.  J. — Upon  this  special 
case  various  objections  have  been  taken  on 
the  part  of  the  defendant  against  the  right 
of  the  plaintiffs  to  reco?er  on  the  bond 
stated  in  the  declaration,  whereof  two  are 
objections  against  the  evidence  offered  and 
received  at  the  trial  of  the  cause.  It  is  ob- 
jected, in  the  first  place,  that  the  bond,  not 
being  stamped,  was  not  producible  in  evi- 
dence ;  and  secondly,  that  Bigg,  the  collec- 
tor, was  not  an  admissible  witness  upon 
those  issues  on  which  he  waa  called  as  a 
witness  by  the  plaintiffs.     As  these  objec- 

(3)  The  argunests  are  so  fuHy  gone  into  in  the 
couree  of  the  judsment,  it  doei  not  appear  necessury 
that  thej  should  be  sUUcd. 


ttons  go  to  the  maintenance  of  the 

generidly,  it  may  be  advisable  to  tak 

first  in  order  before  we  proceed  to  tl 

The  objection  on  the  ground  of  tli 

of  a  stamp,  rests  on  the  argument,  tl 

bond  cannot  be  held  to  be  within  t 

emption  of  the  general  Stamp  Act,  5 

3.  c.  IS!-,  '*a8  a  bond  given  by  eo! 

of  assessed  taxes,  and  their  sureties, 

due  payment  of  monies  collected  hr 

or  otherwise  relating  to  tlieir  officei 

cause  it  is  not  a  bond  given  in  con 

with  the  directions  of  the  43  Geo.  3 

s.  13,  nor  with  those  of  3  Geo.  4. 

It  is  argued  that  the  bond  is  not  autl 

by  the  former  act,  inasmuch  as  the  ; 

exceeds  the  amount  of  the  duty  assei 

the  district ;  we  think,  however,  the 

tion  of  the  13th  section  of  that  act,  t 

collector  should  give  security  to  tb 

missioners  **  equal  to  the  amount 

whole  duty  and  sums  of  money  asse 

and  to  be  collected  in  each  district  or 

is  virtually  complied  with   by  a  i 

given  in  such  sum  as  is  large  enougl 

elude,   though   it  may   exceed  tin 

amount  of,  such  duties.  Such  is  the 

meaning  of  the  words  above  referred 

if  any  other  meaning  had  been  inten 

think  the  form  of  expression  usw 

with  in  acts  of  the  legislature,  of 

*'  not  exceeding  the  amount,"  &c.  wi 

&il  to  have  been  employed.     It  i 

ever,  further  objected,  that  the  bon 

to  have  been  given  to  his  Majesty,  I 

and  successors,  according  to  the  3 

c.  88.  No.   1.  of  Rules  and  Regi 

art.  8  ;  and  that  the  present  bond,  n 

made  to  the  King,  but  to  the  commii 

cannot  be  held  to  fall  within  the  ex 

of  the  preceding  acts.     But  the  i 

the  rules  and  regulations  comprise< 

No.    1.   relate  to  the   office   of  i 

general  ;  and  the  8th  clause,  whicl 

ticularly  relied  on,  appears  to  be  coi 

the  cases  of  *'  bonds  entered  into 

taken  from  the  receiver-general,  o\ 

from  any  other  persons  to  be  a 

under  that  act,  or  their  sureties, 

the  monies  arising  by  the  taxes  gr 

the  said  acts,  or  any  of  them,  or  s 

duties  under  the  management  of 

missioners  for  the  affairs  of  taz 

enactment  which  does  not  appeal 

reasonable  intendment  to  comprc 
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bond  giveo  by  the  collector 
»ty.  .  By  the  former  statute, 
5|  this  bond  had  been  expressly 
be  given  to  the  commissioners, 
re  no  words  in  the  rules  and  re- 
To.  If  which  at  all  import  a  re- 
brmer  statute  in  this  respect,  or 
h  relate  to  collectors'  honds  at 
refore  think,  that  the  bond  given 
nt  case  to  the  commissioners  is 
ly  and  tliat  it  is  exempted  from 
oty,  both  by  the  general  clause 
m  in  55  Geo.  3.  c.   184,  and 

express  enactment  of  the  49 
99.  s.  13. 

objection  taken  at  tlie  trial  was 
letency  of  Bigg,  the  collector,  as 
1  the  part  of  the  plaintiffs.  As 
le  objection  shaped  itself  thus ; 

said  he  had  an  immediate  in- 
le  event  of  this  suit,  because, 
f3  Geo.  3.  c.  99.  s.  41,  all  the 
uoM  collected,  which  cannot  be 
inder  the  warrant  of  the  corn- 
are  made  recoverable  as  a  debt 
d  to  the  King.  It  was,  tliere- 
ided,  tluit  a  verdict  and  judg- 
ai  Gwynne,  the  surety  in  this 
Id  liave  the  effect  of  removing 
sd  goods  of  the  witness  from  the 

from  the  actual  possession  of 

irat  place  it  is  to  be  observed, 
general  question  of  his  interest 
t  of  the  suit,  he,  in  fact,  stands 
for  he  is  liable  on  his  bond  to 
isioners  for  the  amount  of  the 
bia  action  should  fail ;  and  he  is 
9  defendant  in  precisely  the  same 
this  action  should  succeed,  and 
int  pays  the  arrears.  And,  in 
the  particular  shape  whicii  the 
>w  assumes,  it  ap|>earfl  to  us  that 
»  judgment  against  this  defen- 
le  satisfaction  of  such  judgment 
Ssndant,  which  would  have  the 
mded  for;  because,  notwith- 
I judgment  against  Gwynne,  the 
Jm  Crown  would  still  remain  in 
It  the  person,  lands,  and  goods 
til  actual  payment  of  the  debt. 
ing  such  judgment,  therefore,  is 
ly  towards  sudi  an  effect ;  it  is 
li  ibe  immediate,  or  even  the 
of  such  a  consequence. 


The  witness,  therefore,  does  not  stand  in 
the  situation  of  the  tenant  in  possession  in 
ejectment,  who  cannot  be  called  by  the  de- 
fendant, because  the  witness  is  necessarily 
and  immediately  concerned  in  interest ;  for 
a  verdict  and  judgment  against  the  defen- 
dant would,  of  necessity,  and  without  any 
further  step,  be  the  means  of  removing  the 
witness  from  his  tenancy.  In  all  the  cases 
put  in  argument,  the  interest  of  the  witness 
in  the  event  of  the  suit  is  certain,  immediate, 
and  necessary  ;  in  this  case,  a  judgment 
against  the  defendant  would  not  have  any 
certain,  immediate,  or  necessary  effect  on 
the  interest  of  Bigg ;  on  the  contrary,  it 
may  never  have  any  effect  at  all.  But  it 
was  argued  that  Bigg  was  interested  directly 
in  the  event  of  the  suit,  inasmuch  as  under 
No.  3.  Rules  and  Regulations,  3  Geo.  4, 
he  was  liable  to  a  penalty  of  50/.  if  he  did 
not  pay  in  the  money  collected  by  him  on  a 
day  ordered  by  the  receiver-general,  and  a 
further  penalty  at  the  rate  of  5L  per  cent, 
per  annum  for  the  whole  sum  by  him  de- 
tained.  And  it  is  contended  that  the  wit- 
ness is  interested  in  proving  what  he  was 
called  to  prove,  that  his  paymenta  were 
made  in  satisfaction  of  the  earlier  arrears, 
and  not  those  of  the  last  year  of  1828,  so 
as  to  avoid  the  penalty  of  further  arrears  of 
interest.  But  we  think  the  judgment  ob- 
tained against  the  defendant  on  this  point, 
by  *means  of  the  evidence  of  Bigg,  could 
not  be  made  available  by  Bigg  himself  in 
his  own  favour,  in  case  any  subsequent 
action  should  be  brought  against  him  for 
the  penalty  of  the  arrears  of  interest — Smith 
V.  Pragtr  (4).  Such  action,  as  it  appears 
to  us,  would  be  decided  upon  the  evidence 
produced  by  the  Crown  as  to  the  non-pay- 
ment by  him  of  the  arrears  on  the  day  fixed 
by  the  receiver* general ;  and  by  any  evi- 
dence on  the  part  of  the  defendant,  other 
than  the  production  of  the  judgment  in  this 
cause,  of  actual  ])ayment  of  such  arrears 
either  by  himself  or  the  surety.  We,  there- 
fore, think  the  objection  ss  to  the  compe- 
tency of  Bigg  ought  not  to  prevail. 

As  a  verdict  has  been  found  for  the  de- 
fendant upon  the  issues  raised  on  the  eighth 
and  eleventh  pleas,  it  will  be  more  conve- 
nient to  consider  next,  the  objections  raised 
by  the  plaintiffs  to  the  validity  of  those 

(4)  7  Tirm  Rep.  60. 
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pleas :  for  unless  those  pleas  are  bad  in  law, 
so  that  the  plaintifTs  are  entitled  to  their 
judgment  rum  obstante  veredicto,  the  consi- 
deration of  the  further  objections  raised  on 
the  part  of  the  defendant  would  become 
unnecessary.  The  eighth  plea  states,  in 
effect,  that  the  commissioners  did  not,  at 
the  times  in  the  statute  mentioned,  call  Bigg 
before  them  and  examine  him  upon  oath, 
and  assure  themselves  of  the  sums  paid  to 
him  as  such  collector,  or  make  any  order 
thereon  for  the  payment  of  the  sums  to  the 
receiyer-general ;  upon  which  allegation  the 
plaintiff  takes  issue  in  his  replication.  This 
plea  is  drawn  upon  the  assumption  that  the 
compliance  with  the  directions  given  to  the 
commissioners  by  the  thirty-ninth  section 
43  Geo.  3,  c.  99,  forms  a  condition  pre- 
cedent to  the  right  of  the  commissioners  to 
put  the  bond  in  suit.  For  unless  these  acts 
to  be  done  by  the  commissioners  form  a 
condition  precedent  by  the  positive  enact- 
ment of  the  statute,  the  defendant  cannot 
avail  himself  of  the  non-performance  of 
acts  not  made  a  part  of  the  condition  of  the 
bond  itself.  We  are  all  of  opinion,  how- 
ever, that  the  proper  construction  of  that 
section  is,  to  treat  it  as  directory  only — as 
containing  a  direction  to  the  commissioners 
very  useful  in  itself;  having  for  its  imme- 
diate object  the  further  security  of  the  re- 
venue, by  enabling  the  commissioners  from 
time  to  time  to  investigate  the  state  of  the 
collector's  accounts,  and  to  ascertain  whe- 
ther his  payments  keep  pace  with  his  re- 
ceipts. The  commissioners,  therefore,  in 
not  obeying  so  useful  a  direction,  may  have 
made  themselves  responsible  for  careless- 
ness and  negligence.  But  to  hold  their 
compliance  or  non-compliance  with  the  di- 
rection, a  condition  on  which  the  bond  was 
to  be  available  or  not,  would,  as  it  appears 
to  us,  exactly  contravene  the  very  object 
and  design  for  which  the  provision  itself 
was  introduced,  namely,  the  giving  of  addi- 
tional certainty  and  security  for  the  pay- 
ment over  of  the  duties  collected.  But  the 
argument  on  this  plea  has  rested  mainly 
upon  the  ground,  that  until  the  collector  has 
been  called  before  the  commissioners  and 
examined  by  them,  and  an  order  has  been 
made,  no  time  for  the  payment  of  the  duties 
received  by  him  can  be  held  to  have  been 
fixed  or  appointed,  and  consequently  no 
breach  of  the  condition  "  for  the  payment 


by  him  upon  the  days  and  at  the  I 
the  said  acts  appointed  for  the  ] 
thereof,"  can  be  held  to  have  been  ii 
Upon  reference,  however,  to  varioi 
of  49  Geo.  3.  and  3  Geo.  4,  ti 
payment  to  the  receiver  may  be  fix< 
the  provisions  therein  contained, 
any  reference  to  and  quite  indepei 
the  particular  provisions  on  which 
is  framed,  for  investigating  the  stat 
accounts,  and  for  hastening  the  pay 
the  collector.  See  particularly  ti 
section  of  43  Geo.  3,  the  3  Geo.  4, 
Rules  and  Regulations,  art.  7 — an 
No.  2,  Rules  and  Regulations,  ar 
all  which  cases  payments  are  direct 
made  at  the  office  of  the  receipt  of 
ceiver-general,  at  times  fixed  for  t! 
pose,  quite  independently  of  any  ] 
examination  by  the  commissioners 
order  made  thereon.  The  plea,  tl 
neither  shews  by  express  avermi 
there  was  any  impossibility  to  pay 
the  days  and  at  the  times  by  the  i 
appointed  for  the  payment  there< 
does  it  state  any  facts  inconsistent  ^ 
practicability  of  such  payment  bein 
We,  therefore,  think  the  allegation 
plea  do  not  amount  to  a  discharge  I 
performance  of  the  condition  ;  but 
shew  a  neglect  on  the  part  of  the  * 
sioners  to  make  the  examination  a 
the  orders,  if  such  in  fact  had  bea 
cessary. 

The  11th  plea  states  in  substai 
although  a  large  sum  of  money  can 
hands  of  Bigg,  yet  the  receiver-gei 
not  call  upon  and  hasten  him  to  mi 
ment  of  the  same.  It  is  unnece 
state  in  detail  the  grounds  upon  ^ 
hold  this  plea  also  to  be  insuffic 
legal  bar  to  the  action ;  as  they  are ) 
the  same  in  principle  as  those  whi 
been  just  stated  with  respect  to 
plea.  We  come,  therefore,  to  the  t 
maining  pleas,  upon  which  points  hi 
raised  for  our  consideration. 

The  2nd  plea  is  a  plea  of  gem 
formance,  on  which  the  plaintiff 
signed  for  one  of  his  breaches,  *'  t! 
had  not  duly  paid  over  to  the  i 
general,  the  monies  received  by  bin 
lector  of  the  assessed  taxes  for 
division,  in  respect  of  the  rates  aii< 
ments  mentioned  in  the  conditioDi 
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1828-9."  This  involves  the  main 
between  the  parties,  viz.  whether 
ent  by  Bigg  to  the  receiver-gene- 
[  the  sums  received  by  him  for 
Its  for  the  year  1838-9,  but  the 
g  in  all  these  sums  to  the  service 
far,  but  on  the  contrary,  the  pay- 
sam  of  693/.,  part  thereof  ex- 

0  the  service  of  former  years, 
lich  he  had  been  collector,  was  a 
tn  of  the  condition  of  the  bond  ; 
link  such  payment  is  not  "a  duly 
er  to  the  receiver-general,"  within 
ing  of  the  condition.  The  two 
ten  referred  to,  evidently  contem- 

the  money  raised  by  assessments 

1  year,  shall  be  paid  for  the  ser- 
it  year,  and  no  other.  Indeed,  they 
eatly  framed  upon  a  supposition, 
w  collector  will  be  appointed  for 
ceding  year.  If  the  receipts  of  a 
r  are  not  to  be  considered  as  ap- 
1  to  the  service  of  the  same  year, 
I11S9  that  if  any  deficiency  occurs 
rt  of  the  collector  in  the  account 
receiver  for  the  current  year,  for 
\  duties  have  actually  been  col- 
lecond  assessment  must  take  place 
inhmbitants  of  the  same  parish  or 
make  good  such  deficiency.  If 
:tor  has  left  the  arrears  of  the 
ear  unsatisfied,  and  attempts  to 
id  auch  deficiency  from  tlie  mo- 
scted  for  the  current  year,  the 
if  as  great  on  the  parish  as  if  he 
'opriated  it  for  his  own  private 
,  And  it  is  exactly  to  prevent  the 
cast  upon  the  parish  by  the  mis- 
ition  of  the  collector,  that  the  sta- 
id a  security  to  be  taken  upon 
intment.  But  as  the  defendant 
anifestly  be  answerable  in  case  of 
ppropriation  of  the  duties,  why 
\  not  also  in  case  of  the  wrongful 
of  them  to  the  receiver  ?  It  is 
hat  it  was  the  fault  of  the  com- 
if  or  of  the  receiver,  that  the  one 
nade  out  the  proper  certificate, 
r  for  payment,  under  3  Geo.  4. 
which  case  the  receiver  could  not 
ied  the  money  to  any  other  than 
!r  account,  and  that  the  commis- 
aght  not  to  avail  themselves  of 
\  omission.     It  may  be  admitted 


that  the  commissioners  had  been  negligent, 
but  the  non-compliance  by  them,  or  by  the 
receiver,  with  the  duties  imposed  upon 
them  by  the  statute,  cannot,  on  the  other 
hand,  excuse  the  collector  for  "  the  impro- 
perly paying,'*  (as  the  jury  have  expressly 
found  that  he  did,)  the  sum  of  G93/.,  which 
had  been  collected  for  the  year  1828-9,  to 
the  service  of  former  years.  This  '*  im- 
proper payment "  is  the  voluntary  act  of 
the  collector ;  for  had  he  found  the  money 
expressly  for  the  current  year,  the  receiver- 
general  could  not  have  made  the  appro- 
priation which  is  now  complained  of.  The 
collector,  therefore,  appearing  to  us,  by 
his  own  voluntary  act,  to  have  made  a 
wrongful  payment,  we  think  the  surety  is 
liable  for  the  amount  of  such  payment, 
under  the  terms  of  the  condition  of  the 
bond. 

There  remain  only  two  points  reserved 
upon  this  case — viz.  whether  Bigg  had  lands 
which  the  commissioners  could  have  seized 
and  sold  under  43  Geo.  3.  c,  99.  s.  52 :  and 
whether  he  had  goods  which  they  might  have 
seized  and  sold.  These  questions  arise  upon 
the  fifth,  sixth,  and  seventh  pleas ;  the  fiflh 
plea  stating,  that  Bigg  demanded  and  col- 
lected all  the  assessments,  and  that,  from 
that  time  hitherto,  he  had  lands,  goods,  and 
chattels  within  the  jurisdiction  of  the  com- 
missioners, of  which  they  had  notice,  and 
which  ought  to  have  been  seized  and  sold 
by  them,  but  which  they  neglected  to  do ; 
the  other  two  pleas  stating  the  same  in  sub- 
stance as  to  the  goodi  of  the  collector.  Now, 
the  jury  find  specially  upon  the  issues  rais- 
ed on  these  pleas,  that  Bigg  had  land$  or 
houses,  after  his  alleged  default,  of  the  value 
of  121/.,  which  could  have  been  seized  and 
sold  by  the  commissioners,  under  43  Geo.  3. 
c.  99.  s.  52  ;  and  that  he  had  goods  after 
such  default  of  the  value  of  200/.,  which 
could  have  been  seized  and  sold  by  the 
commissioners.  But  they  further  find,  the 
commissioners  had  not  notice  that  Bigg  was 
possessed  of  any  houses,  lands,  or  goods  at 
the  time  of  his  default,  but  that  they  had 
reasonable  grounds  for  believing  that  he 
possessed  household  goods  at  that  time  of 
the  value  of  200/.,  which  might  have  been 
seized  and  sold. 

The  defendant  contends,  that  under  the 
proviso  contained  in  the  thirteenth  section 
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of  the  43  Gto.  S,  the  nle  of  the  landt  Mkd 
goods  so  found  to  bek»nc  lo  the  coiiecior. 
must  precede  the  cofDiBCDoefxiert  c>f  d»e 
action  ajrunst  the  suretv :  and  relief  cpon 
the  dictum  of  theChief  Josdeeof  the  King's 
Bench  in  giving  his  judgment  in  /'fpns  ▼• 
Cooper  {5\  as  an  autijoritr  tar  ihsi  pronv 
tition.  That  dictum^  u|>on  referrirg  to  the 
facts  of  the  case  then  under  judgment,  ap- 
pears to  us  scarcely  to  warrant  the  concla- 
sion  contended  lor :  it  appears,  hovrever,  to 
us  to  be  unnecessarr  to  decide  thst  point : 
for  we  all  agree  in  opinion,  that  the  s&ie  of 
the  collector's  lands  and  goods  can  onlv 
form  a  condition  precedent  to  the  right  to 
put  the  bond  in  suit  against  the  surety,  i^isen 
the  existence  of  such  property  of  the  collec- 
tor is  known  to  the  commissioners,  at  the 
time  of  commencing  the  action.  A  deter- 
mination to  the  contrary  would  make  it  ne- 
cessary for  the  commissioners  to  forbear  so 
long  to  pot  the  bond  in  suit,  that  all  the 
benefit  of  it  would,  in  many  cases,  be  lost, 
both  against  the  collector  and  the  surety. 
It  is  true,  the  necessity  of  notice  to  the 
commissioners  is  not  expressly  made  part 
of  the  legislative  enactment,  but  it  is  neces* 
sarily  to  be  implied  by  the  nature  of  the 
provision  itself,  which  must  have  considered 
goods  and  chattels  unknown  to  the  commis- 
sioners, as  upon  the  same  footing  as  if  they 
had  not  existed. 

As  to  the  subsequent  finding  of  the  jury, 
''tliat  the  commissioners  had  reasonable 
grounds  for  believing  that  the  collector  had 
household  goods;"  such  finding,  neither  by 
the  rules  of  pleading,  nor  in  the  natural 
meaning  of  the  words  themselves,  can  sup- 
ply the  want  of  actual  notice  or  knowledge : 
it  does  not  even  amount  to  an  assertion  of 
actual  belief  in  the  commissioners.  Upon 
the  whole,  therefore,  we  think  the  judgment 
must  be  entered  for  the  plaintiflTs,  with  the 
assessment  of  damages  to  the  amount  of 
60S/.,  upon  the  breach  of  the  condition 
thirdly  assigned  in  tlie  replication. 

Judgment  for  the  plaintiffs. 
(S)  3  Bsni.&  Aid.  431. 


1       ,•    ^    KAKBATT  e.  ran. 
Jan.  If.  y 

Sl^T^— Illegal  DeUaur* 

A  thrriff  hening  UlegaU§  vni 
jcndau  »  erne  aetitm^  caiiRaC  jsili 
tauiUkg  kim  im  unolker* 

This  WK'  m  motion  by  WiUg^ 
discharge  tbe  defendant  firoo  a 
by  the  sherifl^  of  London,  on  tl 
th.^t  h's  arrest  by  them  in  a  for 
was  illegal :  and,  comequemly, 
co-.tM  D.M  justify  a  subsequent  di 

The  facts  were  these: — Theai 
farmer  action  had  been  made  by 
ard  JarksoB,  the  son  and  assistn 
Ham  Jackson,  one  of  the  seijetn 
to  the  shenffs  of  London ;  and  i 
of  such  arrest,  the  warrant  was  i 
Richard  Jackson,  bat  by  W.  J 
whom  it  was  directed.  AfkerRk 
son  had  so  arrested  the  defends 
anT  warrant,  he  delivered  him  in 
tody  of  a  police  oflBoer  ander  a  fi 
of  felony,  the  father  was  then  1 
the  police  station,  and  by  handin 
rant  over  to  Richard  Jackson 
endeavoured  bv  fraud  to  make 
ap|)ear  to  have  been  legal.  On  i 
of  such  fraud,  on  an  applicatkm 
Judge  in  the  vacation,  the  deft 
ordered  lo  be  discharged  from  t 
but  was  then  detained  under  a  ' 
M.  issued  by  the  plaintiffl 

BompaSt  Serj.^  now  shewed  > 
cited  Hoftson  v.  Walker^  and  i 
Walker i})^  where  the  Court  hoi 
defendant  illegally  in  custody  at 
one  plaintiff,  was  not  privileged  \ 
at  the  suit  of  another,  unless  th( 
could  shew  a  collusion;  he  cont 
there  was  no  collusion  here,  and 
though  the  arrest  in  the  first 
illegal,  the  detainer  was  justtfiab 
referred  to  Science  v.  Stuart  {^) 
Chijipendale{3),  Barclay  and  oil 
her  (4),  and  1  Chitt.  Rep.  579. 
fVilde,  Serj,f  was  heard  in  sup 
rule,  and  cited  Birch  v.  Prodger 

(1)  9  W.  Black.  8«S. 

(2)  3  Kast.  89. 

(3)  2  Ho».  &  Pul.  282,  Sd7. 

(4)  2  Barn.  &  Aid.  743. 
(o)  1  Now  llcp.  135. 
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took  time  to  consider ;  and, 
sent  was  delivered  by — 

aD  CJm — ^Tbe  question  in  this 
iher  the  defendant  was  en- 
charged  out  of  custody  in  this 
ving  been  detained  by  tlie 
idon  under  a  ca,  sa.  issued  at 
le  plaintiff,  which  had  been 
lem  before  the  time  of  their 
efendant  upon  mesne  process 
luit  of  another  plaintiflT. 
in  the  former  action  had  been 
Richard  Jackson,  the  son  and 
illiam  Jackson,  one  of  the  ser- 
e  to  the  sheriffs  of  London. 
'  such  arrest,  the  warrant  was 
ackson,  to  whom  it  was  di- 
Richard  Jackson  ;  but  after 
lOD  had  arrested  the  defen- 
my  warrant,  he  delivered  him 
dy  of  a  police  officer  under  a 
r  felony,  and  then  brought  his 
lolice  station,  and  the  father, 
e  warrant  over  to  the  son  en- 
'  fraud  to  make  the  arrest 
5  been  legal.  On  the  ground 
oo  the  part  of  the  sheriff's 
ia  son,  one  of  the  learned 
application  made  before  him 
rdered  the  defendant  to  be 
Hii  tliat  arrest.  But  the  de- 
detained  under  the  ca.  sa, 
ratt. 

m  here  is,  whether  the  same 
^gally  detain  the  defendant 
ier  another  writ  which  they 
him  at.  the  time  of  such  il- 
And  we  are  of  opinion,  that 

and   the  ground  on    which 
s  formed,  is  shortly  this, — 

arrest  was  illegal  by  the 
»f  the  sheriff  himself.  In  two 
ted  on  the  part  of  the  ])laintilf 
V.  Chippendale,  and  liar  clay 
,  Faber,  it  was  held,  tliat 
defendant  was  entitled  to  iiis 
of  the  custody  upon  the  ori- 
the  suit  of  A,  he  was  not  en- 
icharged  also  from  a  detainer 
lodged  with  the  same  sheriff 
f  B,  whilst  in  custody  under 
it.  But,  in  both  those  cases, 
:  not  an  illegal  act  on  the  part 

in  each  case  the  sheriff  had 
s,  ll.-C.P. 


acted  in  strict  conformity  with  bia  duty  in 
obeying  the  writ,  though  upon  objections 
taken  to  the  afBdavit  under  which  the  de« 
fendant  had  been  held  to  bail  in  the  action 
at  the  suit  of  A,  the  Court  thought  him 
entitled  to  his  discharge.  Those  cases,  we 
think,  will  not  govern  the  present,  where 
the  party  is  under  an  illegal  imprisonment 
by  the  act  of  the  sherifTs  ofHccr,  that  is, 
for  this  purpose,  by  the  act  of  the  sheriff 
himself.  But  the  plaintiff  relies  on  the 
case  of  Hotvson  v.  Walker,  as  decisive 
in  his  favour.  Upon  looking,  however,  at 
the  facts  of  that  case,  we  think  it  is  distin- 
guishable from  the  present.  In  that  case 
Heme,  who  broke  into  the  house,  and  made 
the  arrest,  does  not  appear  to  have  been 
connected  with  the  sherifTs  officer  who 
held  the  warrant,  and  afterwards  made  the 
arrest  under  it.  In  the  first  place,  no  war- 
rant whatever  had  been  made  out  to  Heme. 
Again,  when  Howse,  the  sherifTs  officer  to 
wliom  the  warrant  in  that  action  was  di- 
rected, heard  of  the  transaction,  he  went 
to  the  defendant,  and  having  another  war- 
rant also  against  him  at  the  auit  of  Crow- 
den,  carried  him  to  gaol,  and  charged  him 
with  both  those  actions,  'i'he  sheriflTs 
officer,  therefore,  did  nothing  to  identify 
himself  with  Heme.  The  illegal  arrest  of 
the  defendant  by  Heme,  was  no  act  of  the 
officer  or  the  sherifl*,  but  the  act  of  a 
stranger ;  the  taking  the  defendant  to  pri- 
son, and  charging  him  in  the  action  at  the 
suit  of  Crowden,  was  in  fact  a  new  arrest, 
rather  than  a  detainer ;  and  there  was  no 
more  objection  to  the  sherifTs  arresting  the 
defendant  in  the  second  action,  because  at 
the  time  he  found  him  he  was  illegally 
imprisoned,  than  if  he  had  found  him  at 
large. 

The  principle  to  be  derived  from  the 
cases  appears  to  be,  that  where  the  sheriff 
arrests  the  defendant  in  one  action,  it  ope- 
rates virtually  as  an  arrest  in  all  the  actions 
in  which  the  sheriff  holds  writs  against  him 
at  the  time  :  for  it  would  be  only  an  idle 
and  useless  ceremony  to  arrest  the  defen- 
dant in  tiie  rest ;  it  would  be  actum  agere; 
and  this  detainer  will  hold  good,  though 
the  Court  may,  upon  collateral  grounds 
unconnected  with  the  act  of  the  sheriff*, 
order  the  party  to  be  discharged  from  the 
first  arrest.  But  where  the  sheriff  has  by 
his  own  act  illegally  arrested  the  defendant^ 
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the  defendant  is  not  in  custody  under  the 
first  writ,  he  is  suffering  a  false  imprison- 
ment ;  and  such  false  imprisonment  being 
no  arrest  in  the  original  action,  cannot  ope- 
rate as  an  arrest  under  the  other  writs 
lodged  with  the  sheriff. 

We,  therefore,  think  this  rule  must  be 
made  absolute. 

Rule  absolute* 


1833.     \ 
Jan.  24.  y 


MOILLET  AND  OTHERS  V,  LEWIS. 


Affidaoil  of  Debt — Irregularity, 

If  A,  arrest  B,  at  drawer  and  acceptor  of 
bills  of  exchange^  and  the  affidavit  of  debt 
state  the  debt  to  be  due  by  B,  as  drawer  and 
acceptor  of  several  bills  of  exchange,  such 
affidavit  of  debt  is  bad,  and  B,  will  be  dis^ 
charged  from  custody  ^  on  his  entering  a  com" 
mon  appearance, 

Adams,  Serj,,  shewed  cause  against  a 
rule  obtained  by  Mr.  Serj.  Wilde,  calling 
upon  the  plaintiffs  to  shew  cause  why  the 
defendant  should  not  be  discharged  out  of 
the  custody  of  the  sheriffs  of  London,  as 
to  this  action,  on  his  entering  a  common 
appearance,  and  why  they  should  not  pay 
the  costs  of  this  motion.  'J'he  motion  was 
founded  on  a  defect  in  the  afHdavit  of  debt 
on  which  the  capias  issued.  'I'he  affidavit 
of  debt  was  as  follows :  **  James  Moillet,  of 
Birmingham,  county  of  Warwick,  banker, 
maketh  oath,  and  saith,  that  John  Lewis 
is  justly  and  truly  indebted  to  him  this 
deponent,  and  to  John  Lewis  Moillet, 
Timothy  Smith,  and  James  Pearson,  part- 
ners of  deponent,  in  the  sum  of  1,314/.  and 
upwards,  as  drawer  and  acceptor  of  several 
bills  of  exchange,  respectively  payable  on 
days  now  past,  and  remaining  now  dis- 
honoured and  wholly  unpaid." 

The  learned  Serjeant  admitted  he  could 
not  support  the  afHdavit' of  debt,  in  con- 
sequence of  the  uncertainty  introduced 
into  it  by  the  words  *'  drawer  and  acceptor 
of  several  bills  of  exchange.**  Butj  as  the 
sum  sworn  to  was  large,  he  trusted  the 
Court  would  allow  the  plaintiffs  to  discon- 
tinue, and  arrest  the  defendant  again. 

Per  Curiam, — The  objection  made  to  the 
afHdavit  of  debt  it,  that  it  is  too  general. 


and  that  it  is  apt  to  create  perplexity  ui 
confusion  in  the  mind  of  the  defendao^ 
for  he  appears  to  have  many  bills  runniog; 
and  this  afHdavit  does  not  shew  him  tboM 
of  which  he  is  the  acceptor,  and  tboH 
of  which  he  is  the  drawer.  It  does  aol 
distinguish  between  them. 

The  rule  must  be  made  absolute ;  tk 
defendant  undertaking  not  to  bring  nf 
action. 

Rule  absolute,  accardingbi* 


1833.     "> 
Jan.  25.  3 


WARD  V.  SHEW  AND  AROTHII^I 


Authority  to  Distrain* 

The  assignees  of  a  bankrupt,  m 
quence  of  an  arrangement  entered  into  bet\ 
the  bankrupt  and  his  creditors,  gave  $9  M, 
bankrupt  an  authority  in  writing,  to 
the  rents  and  arrears  of  rents  due  on 
premises,  the  properly  of  t/te  bankrupt 
vious  to  his  bankruptcy,  couched  in  tke^ 
lowing  terms  : — 

Mr,  J,  S.  having  completed  an  at 
ment  with  Messrs,  H,  4*  A,  his  assignees,^ 
the  five  houses,  S^c,  the  premises  in  questitmt 
the  21  St  day  of  May  inst,,  and  for  thearreat 
of  rent  due  thereon,  the  tenants  on  the  f»- 
spcctive  premises  are  hereby  authorized  It 
pay  their  respective  rents  to  the  said  J,  At 
whose  receipt  shall  be  their  discharge* 

May  24,  1831.         Signed  by  the 

Solicitors  to  the  assigHtk 

Such  authority  does  not  contain  a  pofNrH 
distrain  ;  and  an  action  can  be  mainltaim  ' 
against  the  party  who  levies  a  distress  vndi^ 
such  supposed  power. 

This  was  an  action  on  the  case  for  ta  [ 
excessive  and  irregular  distress.    The  de^ 
claration   consisted  of  five  counts.    The 
defendant  pleaded  the  general  issue,  Not 
guilty,  on  which  issue  was  joined. 

The  plaintiff  obtained  a  verdict  on  dtf  j 
fifth  count  alone,  in  trover.  The  right  of  ; 
the  plaintiff  to  maintain  his  action,  depend* 
ed  on  the  legal  signification  of  the  tab* 
joined  document,  which  was  given  tocht 
defendant  by  his  assignees :  if  the  dod* 
ment  in  question  contained  an  authority  ^ 
distrain,  the  defendant  was  justifiable;  if 
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d  BO  tncb  authority,  the  action 
!>roaght.  The  facts  as  they  ap- 
the  trial  were  briefly  these  : — 
fendant  had  been  a  bankrupt  in 
825,  and  obtained  his  certificate 
It  of  February  1826.  The  de- 
;  the  time  of  his  bankruptcy,  was 
ion  as  landlord  of  the  premises 
!ie  made  the  distress.  Some  time 
(btained  his  certificate,  in  con- 
of  an  arrangement  entered  into 
he  bankrupt,  his  creditors,  and 

a  considerable  portion  of  his 
including  the  premises  on  which 
led,  was  conveyed  to  him  by  his 
and  he  had  also  the  following  me- 
I  delivered  to  him  by  the  solici- 

the  commission : — 
.  Shew  having  completed  an  ar- 
:  with  Messrs.  Harkers  &  Ar- 
aaignees,  for  the  five  houses  in 
Hey,  Gloucester- court,  and  Che- 
re,  Whitecross-street,  St.  Luke's, 
inty  of  Middlesex,  on  the  21st 
ay  inst.,  and  for  the  arrears  of 
thereon,  the  tenants  on  the  re- 
remises  are  hereby  authorized  to 
respective  rents  to  the  said  John 
Me  receipt  shall  be  their  dis- 

14,  1831.     Bowden  &  Walters, 

Solicitors  to  the  assignees." 
slay  occurred  in  getting  the  as- 
ieed  executed,  and  in  the  mean 
lefendant  demanded  the  rent  of 
iflT,  then  occupying  one  of  the 
erred  to  in  the  document  above 
not  being  paid,  he,  with  the  other 
whom  he  employed  for  the  pur- 
le  12th  of  August  1831,  put  in  a 
r  rent  and  arrears.  The  effects 
5  duly  appraised  and  sold  accord- 
The  deed  of  conveyance  from 
sea  to  the  defendant,  was  pro- 
be trial.  It  bore  date  the  24th 
r  1832,  and  authorized  the  de- 
hold  the  premises  in  question, 
Ith  of  March  1827.  This  state  of 
ig  appeared  on  the  trial.  Lord 
eeTindal,  before  whom  the  cause 
n  Middlesex,  in  the  Sittings  after 
m  term,  1832,told  the  jury,  that, 
ion,  the  memorandum  given  by 
lea  to  the  defendant,  did  not  au- 
itodiatrain;  upon  which  the  jury 


found  A  verdict  for  the  plaintiff,  damages 
15/. 

Jones,  Setj.t  had  on  an  early  day  in  the 
term  obtained  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  a  nonsuit  should  not  be 
entered,  or  a  new  trial  be  had,  on  the 
ground  of  misdirection  on  the  part  of  the 
learned  Judge,  in  stating  to  the  jury,  that 
the  document  given  to  the  defendant  by 
his  assignees  did  not  contain  an  authority 
to  distrain. 

He  was  now  called  upon  to  support  hit 
rule.  The  learned  Serjeant  proceeded  to 
argue,  that  the  Court,  in  putting  a  con- 
struction on  the  document  in  question, 
should  consider,  in  the  first  place,  the  in- 
terest of  the  defendant  in  the  rents  of  the 
premises.  He  was  evidently  and  unques- 
tionably entitled  to  receive  these  rents; 
and  by  the  express  terms  of  the  memoran- 
dum, his  receipt  was  to  be  a  full  and  suffi- 
cient discharge  to  those  who  paid  him.  It 
followed  as  a  natural  and  necessary  con- 
sequence, that  he  having  the  authority  to 
receive,  and  also  to  discharge  by  his  re- 
ceipt those  who  paid  him  the  rents  should 
also  have  the  authority  to  force  and  com- 
pel by  legal  means,  the  payment.  The  situ- 
ation of  the  defendant  was  analogous  to 
that  of  a  receiver  under  the  Court  of  Chan- 
cery, who,  according  to  the  strict  and  pre- 
cise definition  of  his  character,  was  only 
authorized  to  go  to  different  persons,  and 
receive  the  rents  of  those  who  may  choose  to 
pay,  but  in  practice,  and  in  fact,  his  powers 
extended  much  further.  This  was  proved 
by  the  case  of  fVilkinson  v.  Colley  (1).  In 
that  case,  a  receiver  was  appointed  under 
the  Court,  to  receive  the  rents  and  profits  of 
certain  premises,  with  liberty  to  let  and  set 
thesame,with  the  approbation  of  the  Master, 
as  there  should  be  occasion.  This,  literally 
and  strictly  considered,  was  the  extent  and 
limit  of  his  authority,  and  yet,  when  an  ac- 
tion was  brought  against  the  defendant, 
under  the  4  Geo.  2.  c.  23,  to  recover 
double  the  yearly  value  of  the  premises,  in 
consequence  of  his  (the  defendant's)  not 
giving  up  the  possession  according  to  a 
notice  duly  served  upon  him,  Mr.  Mytton, 
the  receiver,  was  held  by  the  Court  to  be 
warranted  in  giving  such  notice,  though  the 
terms  of  his  authority  did  not  go  to  such 

(1)  5Borr.t694. 
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extent,  and  only  enabled  him  to  collect  the 
rents  and  profits,  &c.  It  was  there  object- 
ed, that  notice  was  not  given,  as  required 
by  the  statute,  section  1,  by  the  landlord, 
or  by  any  agent  of  his,  thereunto  lawfully 
authorized.     It  was  given  by  the  receiver 
alone,  without  mentioning  the  landlord  at 
all ;  but  the  receiver  had  no  authority  to 
turn  out  tenants — he  was  only  appointed 
receiver  of  rents  and  profits,  &c.  ;    the 
order  does  not  impower  him  to  do  anything 
more  than  that.    Notwithstanding  this  ob- 
jection, the  Court  held,  that  the  receiver 
was  an  agent  for  the  landlord,  lawfully  au- 
thorized for  the  purpose.  That  was  a  much 
stronger  case  than  the  one  at  present  be- 
fore the  Court,  and  for  two  reasons :  there, 
the  receiver  had  no  interest  whatever  of  his 
own,  he  merely  acted  under  an  authority 
limited  and  defined  by  the  Court :  here, 
an  authority  is  given  to  the  defendant  to 
receive  rents,  in  which  he  was  beneficially 
and  substantially  interested  ;  and  secondly, 
the  act  of  the  receiver  in  that  case  went  to 
determine  an  existing  interest ;   whereas 
here,  the  act  of  the  defendant  has  no  such 
consequence,  it  merely  goes  to  the  recovery 
of  rents,  which  he  was  entitled  to  receive. 
The  authority  of  a  receiver  under  the  Court 
goes  still  further ;  he  is  entitled  to  distrain. 
In  Pit  V.   Snowden{2\  Lord   Hardwicke 
said,  that  receivers  appointed  by  the  Court 
have  a  power,  where  they  see  it  necessary, 
to  distrain  for  rent.     Here,  then,  are  two 
cases.    'i*he  one  in  Burrow  shews,  that  the 
receiver  under  the  Court  can,  by  his  notice, 
terminate  a  tenancy ;  that  in  Aikyn$  shews, 
that  he  may  distrain  for  rent :  and  how  can 
the  defendant  be  said  to  be  in  a  different 
situation  ?     Why  should  he  be  authorized 
to  receive  rents,  and  to  give  his  receipt  as 
a  discharge  to  those  who  pay  them,  if  he 
be  not  authorized  to  take  measures  to  en- 
force and  compel  the  payment?     If  such 
power  were  not  given,  the  authority  would 
be  imperfect  and  absurd.  Where  a  party  is 
authorized  to  do  any  act,  he  must  be  im- 
pliedly authorized  to  do  everything  within 
the  legal  scope  of  such  act.  The  power  of 
distress  was  impliedly  attendant  upon,  and 
necessary  to  the  collecting  of  rents ;  be- 
sides, on  the  face  of  the  document,  it  wm 
manifest  that  it  was  the  intention  of  the 

(2)  S  Atk.  750. 


parties  that  the  defendant  should  bavet&e 
power  to  distrain. 

TiNDAL,  Lord  C.J. — We  can  decide  thii 
case  without  infringing  upon  any  of  dn 
known  rules  and  regulations  whidi  goren 
the  conduct  of  a  receiver  under  the  Court 
of  Chancery.  He  is  an  ancient  oflBcer.  Hii 
duties  are  well  known,  and  his  iiabilitiei 
are  certain  and  accurately  defined.    Hi 
may  be  called  to  a  prompt  and  speedyae* 
count  for  any  abuse  of  his  authority.  TU 
document  now  submitted  to  the  consider* 
ation  of  the  Court,  is  an  authority  to  tbi 
tenants  to  pay  their  rents,  if  they  choose,  ti 
the  defendant.  It  notifies  to  them,  that  tkt 
former  mode  of  receiving  the  rents  it  din  j 
continued,  and  that  they  may  pay  themtl] 
the  person  newly  appointed,  and  that  \m 
receii)t  will  be  a  full  and  sufficient 
charge.     But  it  contains  no  power  wluti^^ 
ever  to  distrain,  and,  in  my  opinion,  it 
not  the  intention  of  the  parties  thitaif' 
such  power  should  be  given.   Suppose  tt 
a  moment,  that  any  of  the  proceedings  <  * 
the  defendant  happened  to  be  irregidtf; 
and,  in  an  action  brought  against  hiOfki 
made  cognizance  as   the   servant  of  m\ 
assignees  ;  if  he  failed  in  his  defence,  dMrj 
expenses  would  in   the  first  instance  tol 
thrown  on  them  :  and  surely  it  cannot  be  : 
imagined,  that  it  was  their  intention  tbttbl 
should  fight  his  own  battles  at  their  ei« 
pense.     The  rule  must  be  discharged. 

Park,  J. — This  memorandum  gives  «• 
authority  to  the  tenants  to  pay,  and  totM 
defendant  to  receive,  the  rents  of  ihePii* 
mises  in  question.  But  it  goes  no  farfiM^t 
It  does  not  give  him  an  authority  to  di^ 
mand,  much  less  does  it  enable  him  todir 
train  for  these  rents.  Hogg  v.  Snmtkijli 
was  a  stronger  case  than  this,  llieretit 
was  held,  that  a  power  of  attorney  giveaH 
a  party  to  receive  all  salary  and  wffD0jt 
with  all  the  principalis  authority  to  recof^ 
compound,  and  discharge,  and  to  givert* 
leases,  and  appoint  substitutes,  does  Nt 
authorize  him  to  whom  such  power  iigivil 
to  negotiate  bills  received  in  paymei^ 
Upon  the  discussion,  Mr.  Justice  Lamiufeii 
read  a  note  of  Hay,  executor^  ▼.  Goidmitf 
it  was  an  action  brought  against  the  dlA*^ 
dants,  to  recover  money  receiTcd  by  tte* 

(3)  1  Ttuni.  34r. 
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)f  exdiange,  of  which  they  had 
pAyinenu  The  bill  in  question 
led  to  them  by  two  persons,  who 
er  A  power  of  attorney  from  the 
testator.  The  words  of  the  power 
I  tkena,  for  him  and  in  his  name, 
naod,  and  receive,  all  money  that 
ome  due  to  him  on  any  account 
!r»  and  to  transact  all  business, 
ct  for  plaintiff.  Upon  rule  to  shew 
'  verdict  should  not  he  set  aside, 
it  be  entered,  the  Court  were  of 
that  the  power  to  transact  all  bu\i^ 
>t  authorize  the  parties  to  indorse 
the  defendants.  The  most  large 
ust  be  construed  with  reference 
ject-matter,  and  the  words  "all 
must  be  confined  to  all  business 
for  the  receipt  of  the  money.'*  1 
>re,  of  opinion,  that  this  document 
*ontain  an  authority  to  distrain  ; 
rale  mutt  be  consequently  dis- 

lUiT,  J. — I  am  of  the  same  opi- 
lia  memorandum  does  not,  as  it 
I  me,  contain  any  authority  to  levy 
I.  And  if  the  party  distrained 
light  proper  to  bring  an  action  of 
gainst  the  defendant,  and  he  made 
m  as  acting  by  the  command  of 
lees,  such  command  may  be  tra- 
in my  opinion,  the  document 
rely  to  an  arrangement  bttwcen 
>s,  respecting  the  iive  houses  in 
alley,  and  it  may,  perhaps,  in  an 
;ween  them,  be  evidence  of  a  con- 
prove  that  defendant  was  entitled 
uses,  inasmuch  as  he  was  autho* 
pve  receipts  in  his  own  name.  It 
does  not  satisfactorily  appear  on 
>f  the  instrument,  that  the  del'en- 
nitled  to  levy  a  distress.  In  iUur- 
r  Eait  India  Comjxnuj  (4),  it  was 
ihat  a  power  of  attorney  autho- 
agent  to  demand,  sue  for,  recover, 
ve  all  monies,  debts,  dues,  &c.  and 
su£Bcient  discharges,  does  not 
\  him  to  indorse  bills  for  his  prin- 
ka  to  the  analogy  attempted  to  be 
fid  between  the  defendant  and  a 
under  the  Court  of  Chancery, 
k  exists.  There  is  a  wide  difler- 
ireeo  the  powers  which  are  given 

(4;  5  Bars.  &  AM.  50i. 


and  construed  by  the  Court,  and  those 
which  are  given  and  interpreted  by  private 
individuals. 

Aldermon,  J. — I  am  of  the  same  opi- 
nion. This  document  merely  means  that 
the  tenants  may  pay  their  rents  to  the  de- 
fendant, and  that  his  receipt  will  be  a  full 
and  sufficient  discharge.  I  admit  that  every 
power  necessary  to  the  completion  of  a 
certain  act,  is  impliedly  given  to  the  party 
authorized  to  perform  such  act ;  but,  here, 
it  does  not  sufficiently  appear,  that  the 
rents  cannot  of  necessity  be  collected  with- 
out  giving  the  power  of  distress.  The 
assignees  merely  say,  that  they  will  ratify 
any  payments  made  by  the  tenants  to  the 
defendant ;  but  they  give  him  no  further 
authority  ;  they  do  not  make  themselves 
responsible  to  the  tenants  for  every  act 
which  may  be  committed  by  him.  A  power 
of  distress  is  much  larger  and  more  ex- 
tensive than  that  given  to  a  party  to  au- 
thorize him  to  apply  for  the  payment  of 
money. 

Rule  dUcharged, 
{IVilde,  Serj,f  was  to  have  shewed  cause.) 


1833.     > 
Jan.  29.  y 
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AnniiUtf — 53  Geo,  3.  r.  141.  «.  1. — Me^ 
morial —  Considi  radon. 

The  pltiinliff  having  amtracUd  trilh  ike 
defendant  Jar  the  pw  chase  of  an  annuity  of 
80/.,  to  he  secund  parity  by  the  transjcr  of 
a  policy  of  insurance  on  ihe  life  of  thedfjen^ 
daittf  the  grantor^  the  amount  of  the  annnal 
prcmiuni  upon  the  policy  was  in  the  annuity 
deed  added  to  the  annuity  of  80/.,  making  the 
total  annuity  granted  113/.  VJs.  (id, ^  and 
the  annual  premium  on  thejtoUcy  the  grantee 
of  the  annuity  cootnauted  to  ptty  : — Held, 
that  that  covenant  rtas  nut  a  ftecuniary  con" 
sideration,  or  necessary  to  be  specified  in  the 
memorial  of  the  annuity ;  and  that  the  an* 
nuily  was  properly  describi  d  in  the  memorial 
as  an  annuity  of  1 13/.  Ids,  Gd. 

In  the  deedf  by  which  the  above  annuity 
mas  granicdf  the  dtfendant  charged  his  rec* 
^ory  of  St.  Clement  Danes  with  the  annuity, 
but  the  warrant  of  attorney^  which  accom" 
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ponied  the  annu'Utf  decd^  gave  no  outhority  to 
sequetter  iuch  rectory : — HeU  that  the  deed 
was  otily  void  pro  tanto,  and  that  the  warrant 
of  attiimey  was  unimpeachable. 

The  annuity  deed  recited  the  consideration 

for  the  annuity  to  have  been  paid  in  notes  and 

sovereign* ;  the  memorial  expressed  the  pay* 

ment  to  have  been  in  notes  only — and  held, 

sufficient, 

Semble,  that  the  Court  will  not  entertain  a 
motion  made  for  collaleral  purposes^  and  af- 
fecting the  interests  of  third  parties, 

Stephen,  Serj.,  obtained,  in  the  course  of 
last  'J'rinity  term,  a  rule  calling  upon  the 
represenutives  of  the  plaintifT,  he  himself 
being  dead,  to  shew  cause  why  the  warrant 
of  attorney  given  in  this  cause,  and  the 
judgment  signed  and  entered  up  thereon, 
should  not  be  set  aside  ;  and  why  the  deed 
of  annuity,  to  secure  which  the  said  war- 
rant of  attorney  was  given,  should  not  be 
delivered  up  to  the  defendant  or  his  attor- 
ney to  be  cancelled.  The  circumstances 
under  which  the  motion  was  made,  were 
as  follows :  Mr.  Gurney,  the  defendant. 
Rector  of  St.  Clement  Danes,  having,  in 
the  month  of  September  1825,  occasion  to 
raise  a  sum  of  money,  applied  for  that  pur- 
pose to  the  Messrs.  Drummond,  bankers, 
who  advanced  him  400/.,  and  by  way  of 
security  he  assigned  to  them  a  certain  po- 
licy of  assurance  for  1000/.,  which  he  had 
effected  upon  his  own  life,  in  the  Equitable 
Assurance  Office.  Some  time  after,  Mr. 
Gurney  wished  to  raise  a  further  sum  for 
the  purpose  of  paying  the  Messrs.  Drum- 
mond  and  other  creditors,  and  to  attain 
this  object,  he  proposed  to  give  to  any 
person  who  should  advance  him  800/.  an 
annuity  of  80/.,  being  at  the  rate  of  10  per 
cent,  on  the  money  advanced,  during  the 
term  of  99  years,  if  three  persons  named 
by  the  grantee,  or  any  or  either  of  them, 
should  live  so  long.  The  plaintiff,  through 
the  medium  of  his  attorney,  Mr.  Norton, 
consented  to  advance  the  money  upon  these 
terms,  and  preparations  were  made  for 
carrying  the  agreement  into  effect.  Pre- 
vious, however,  to  the  execution  of  the 
warrant  of  attorney  and  deed  of  annuity, 
Mr.  Norton,  on  the  part  of  Mr.  Faircloth, 
informed  the  defendant  that  some  altera- 
tion should  be  made  in  the  proposed  terms 
of  the  annuity,  that  instead  of  800/.  the 


sum  of  720iL  only  wwiMbcJwi 
grantee  of  the  annuity  agm*! 
expenses,  and  that  by  way  of 
security  the  policy  of  atsnriijee  < 
of  the  defendant,  which  the  M«i 
mond  had  re-assigned  to  hn^  i 
assigned  to  the  plaintiff;  and,  lb 
pose  of  keeping  the  policy  aKw 
venting  a  forfeiture,  he,  the  pbii 
pay  the  annual  premium  of  S3i. 
and,  in  consideration  of  such  P 
plaintiff,  the  latter  sum  should  b 
the  proposed  annuity  of  801., 
gross  annual  sum  of  113/.  !»«• 
these  conditions  the  warrant  c 
and  the  annuity  deed,  the  validit 
was  now  questioned,  were  finallj 
Subsequently  to  this  transaction 
ney  became  insolvjent,  and  on 
July  1831,  he  took  the  benefit 
solvent  Debtors  Act,  and  a  pCT 
Francis  was  appointed  the  ass^ 
estate  and  effects.  This  peno 
privity  and  concurrence  of  the 
neficially  entitled  to  receive  1 
and  enforce  the  judgment,  cau 
licy  o(  insurance  on  the  life  o; 
vent  to  be  put  up  to  sale  by  i 
the  Reversionary  Interest  Sodi 
highest  bidder,  and  was  dedar 
chaser.  When,  however,  proce 
taken  to  complete  the  sale,  th< 
the  annuity  was  called  in  quei 
was  for  the  purpose  of  clearing 
the  policy,  and  of  carrying  t 
effect,  that  the  motion  was  m 
obtaining  his  rule,  which  was 
the  present  term,  the  leanw 
stated,  that  there  were  six  objc 
warrant  of  attorney  and  the  an 
1st,  That  the  memorial  of  th 
does  not  mention  the  covenant  1 
tiff  to  pay  the  annual  premium 
6(/.  upon  a  certain  policy  fo; 
signed  to  him  by  the  defendan 
being  a  substantive  part  of  th 
tion  for  which  the  annuity  w 
2nd,  that  if  it  was  not  necessar 
the  said  covenant,  the  deed 
been  memorialized  as  grantin 
of  80/.  only,  and  not  113/.  IS 
that  no  memorial  has  been  em 
assignment  of  the  said  polic 
Mr.  Norton,  the  attorney  for 
misapplied  80/.,  part  of  the  i 
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for  the  annaitjT,  and  omitted  to  in- 
e  Mine  in  the  deed  and  memorial  as 
the  real  consideration  money  ;  5tli, 
»  deed  recites  the  720/.,  the  allf^red 
ration  money,  to  have  been  i>aid  in 
isd  sovereigns,  but  the  memorial 
H  notes  only  ;  6th,  that  the  deed 
I  A  charge  on  the  rectory  of  St. 
C  Danes,  whereof  the  defendant  was 
:tor. 

fy  Serf. 9  now  shewed  cause :  but  as 
umeots  of,  and  the  cases  cited  by, 
Bed  counsel,  were  adverted  to  and 
tenssed  by  their  Lordships,  in  de- 
their  judgments,  it  is  deemed  un- 
rj  to  do  more  than  state  the  latter. 

%r,  LoBD  C.  J. — It  appears  to  me, 
i  circumstances  stated,  to  be  ques- 

whether  Mr.  Gurney,  the  party 
lears  as  the  defendant,  the  grantor 
nnuity,  or  his  assignee,  is  in  a  con- 
make  this  application  to  the  Court ; 
fts  we  saw  distinctly  the  way  their 
I  are  attacked,  we  think  this  is  not 
cation  which  we  ought  to  hear  for 
il  purposes,  which  aflfect  third  per- 
Pit  jvere  an  adverse  application  on 
of^Ir.  Gurney,  being  in  the  con- 
I  which  he  is,  that  of  an  insolvent 
he  has  a  very  remote  interest  in 
(tion ;  for  if  it  stands  as  an  annuity, 
effect  will  be,  that  Mr.  Faircloth, 
itee  of  the  annuity,  or  bis  repre- 
»«  would  prove  for  the  value  of  the 
against  the  estate  ;  then  it  would 
I  a  charge  against  his  estate.  If 
leded,  on  the  other  hand,  in  setting 
,  he  would  only  succeed  on  the 
>f  deducting  the  annual  payments 
d  making  good  the  sum  of  money 
itm — that  is  a  condition  he  would 
ible  now  to  comply  with.  Take 
of  the  assignee  to  the  estate : — he 
.▼e  no  interest  in  it — it  could  not 
easily  set  aside  upon  his  applica- 
lere  is,  however,  one  possible  case, 

there  may  be  a  scintiiia  of  interest 
[r.  Gurney  may  shew,  that  by  set- 
aside,  it  is  possible  that  the  policy 
brought  in,  in  aid  of  the  fund  of 
ilora ;  and,  therefore,  by  paying  so 
are  to  them,  the  future  charges  on 
I  would  be  considerably  lessened. 
Ij  with  that  possible  view  of  the 


case,  I  enter  upon  the  consideration  of  the 
question :  and  as  there  is  th:it  possible  in- 
terest which  may  affect  Mr.  Gurney,  I 
think  we  had  better  decide  it  upon  the 
merits,  not  on  any  preliminary  objection. 

The  objections,  (though  they  are  in 
number  six,)  when  looked  at,  appear  to 
be  reduced  to  three  only ;  for  I  take  the 
first  three  objections  to  be  one  and  the 
same  in  substance — namely,  that  the  me- 
morial of  this  annuity  did  not  mention  in 
it  the  real  consideration,  for  which  the 
annuity  was  granted;  and,  the  memorial 
not  stating  in  it  the  real  consideration ; 
that  consequently,  by  the  first  or  second 
clause  in  the  act.  the  annuity  itself  may  be 
set  aside.  The  first  question  that  arises 
is,  what  is  the  objection  insisted  upon  ? 
'J'he  consideration  is  a  money  considera- 
tion, for  7'iOi.;  the  objection  is,  that 
there  was  more  than  720/.  coming  from 
the  grantee  of  the  annuity,  in  order 
to  obtain  the  grant  of  it.  There  never 
would  be  this  annuity  of  113/.  19«.  6^., 
granted  by  Mr.  Gurney,  unless  there  had 
been  on  the  other  side  a  covenant  by  Mr. 
Faircloth,  that  he  would  keep  alive  and  in 
force  a  policy  on  the  life  of  Mr.  Gurney. 
It  is  said,  that  that  covenant  was  to  be 
carried  into  effect  by  Mr.  Faircloth,  and  at 
his  expense,  as  a  moving  cause  and  conside- 
ration upon  which  the  annuity  was  granted. 
Let  us  see  if  considerations  of  that  sort  are 
within  the  meaning  of  the  words  of  the  act. 
Looking  at  this  act,  which  is  to  set  aside 
the  security,  we  must  look  at  the  interests 
of  both  parties  before  we  pass  our  opinion. 

The  words  of  the  act  are,  that  the  me- 
morial shall,  among  other  things,  contain  the 
pecuniary  consideration  or  considerations 
for  granting  the  annuity,  in  the  form  or  to 
the  effect  following : — [Then  we  have  a 
form  of  the  memorial,  and  one  column  is 
headed  "  Consideration  and  how  paic/.*']^ 
The  covenant,  which  is  a  thing  to  be  done 
in  fiUurOf  cannot,  with  any  ordinary  mean- 
ing to  he  given  to  the  words,  include,  or  fall 
within  the  description  of  a  pecuniary  con- 
sideration to  be  paid.  How  have  the  cases 
that  have  occurred  since  the  passing  of  this 
statute  been  decided  ?  There  is  a  case  of 
Buckeridge  v.  Flight  ( 1 ),  in  which  Lord  Chief 
Justice  Abbott  states,  in  express  terms,  that 

(1)  6  B.  &  C.  49 ;  §.  c.  5  Law  Joom.  K.B.  SI. 
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tt  M  cKrt  reqwed  that  tWre  dM«U  be  a 
UMriBC/rittti  of  ti«e  IroA^arfM,  litt  of  tbe  in- 
^tru<ncn>!  wLerebY  tbe  aanuhj  is  i^rafjted 
aod  Mrtrured.  J#orra  t.  Jtmef'2,  d^dtd 
a  cat**,  wiik'ii  hat  a  verj  ttroiii^  rem»DUaoee 
lA  iu  facu  ti>  ti«e  pre««ot;  it  prored  tiiat 
Tou  need  not  inctrt  at  pan  of  the  cofMi- 
dtrraiion  a  separate  akMirnmeot  of  a  policr, 
Uftougb  there  vat  io  tlae  teparaie  abttign- 
meAt  a  eoTenam  to  keep  it  op.  I  tlioukl 
•ay  tliat  that  cave  it  ftrooger  than  the  pre- 
aeut ;  for  it  nuu  be  necessary  that  yon 
sltouifJ  liave  some  meant  of  disooTering 
what  tlie  s<*^urity  wai,  which  yoo  couM  not 
do  by  refrrritkii^  to  the  ^^nting  deed,  to 
nhich  you  were  a  party.  But  io  this  case, 
tlie  coreoant  to  keep  op  the  policy,  is  a 
covenant  tn  the  deed,  of  which  tliere  is  a 
mem«»nal ;  it  is  a  covenant  contained  in  the 
dtrd  ifself  which  grants  the  annuity ;  in- 
asfniJ''h,  tlierefor^,  as  the  grantee  of  the 
antiuity  has  inserted  in  tlie  memorial  this 
dee<J,  which  conuins  within  it  this  cove- 
rtant,  what  more  can  tlie  grantor  want  ?  I  f  any 
person  goes  to  tlie  office,  and  takes  a  copy 
of  the  deed,  he  will  then  see  the  engage- 
ments into  which  each  party  has  entered. 
Neither,  with  reference  to  the  words  of 
the  act,  fK>r  upon  tlie  construction  which 
those  words  have  borne  since,  nor  the 
reason  of  the  thing,  is  it  necessary  that 
there  should  l>e  inserted  in  tbe  memorial, 
any  reference  to  this  gentleman's  being 
obliged  to  keep  alive  the  policy. 

Tin's  disposes  of  the  three  first  objections. 
The  fourth  objection  is,  that  the  attorney  had 
misapplied  the  sum  of  80/.,  part  of  the  con- 
sideration money  for  the  ainiuiry,  and  omit- 
ted to  insert  the  same  in  the  deed  and  me- 
morial as  part  of  the  real  consideration 
money.  It  was  inserted  as  on  the  considera- 
tion of  7^0/. — 80/.  being  withdrawn  for 
his  expenses;  that  is  a  mere  question  of 
fact.  It  seems  to  me,  we  ought  to  be  very 
careful  in  admitting  this  charge  at  this  dis- 
tance of  time.  There  has  been  a  case  ad- 
verted to,  of  Ex  parte  Maxwell  {S),  before 
Lord  Kenyon,  in  wiiich  it  was  held,  that 
after  six  years  it  ou^lit  to  be  a  strong  case 
by  analogy  to  the  Statute  of  Limitations, 
which  should  induce  the  Court  to  decide  on 
the  rights  of  the  parties  when  they  go  on 
matter  of  fact  only. 

(t)  f  lUrn.  Ac  Crem.  tS5, 
(.1)  «  Kssi,  B,\ 


of  opBuan.  ^  lisKL,  wm  a  pvDceedi^gi 

ciaose,  h  skauid  ciesrhr 
practjees  bare  beea  muA 
part  of  tke  grmohee  «■ 
eoocuct  pre^odiciid  tA 
case  before  u^t  Cosn,  xlie 
paid  <»1t  fire  jesrs  ;  bot  ome  of  d 
is  dead*  and  we  oarhi  lo  he  eaadai 
we  decide  on  the  lights  of  iheK 
oo  the  representaxioa  of  ooe.  It  is, 
a  question  of  fan,  opOD  whidi  Mr. 
on  tfie  ooe  s'-de,  aad  Mr.  Browi 
other,  do  giv^e  iiiKMisisiefit  mcoam 
the  ordinary  rules  we  Bast  take  lb 
it  appears  io  the  affidafits  aiiswf 
charj^e  ;  and  it  appears,  also,  thi 
slender  diacrepaacj  in  ihe  £scts  i 
Mr.  Guroey  may  recoodle  the  ( 
davits ;  for  tliougfa  ori^inaUy  k 
leoi'ed  tliat  800/.  should  be  giva 
80/.  annuity,  yet  in  tlie  prc^rress  of  ti 
action  the  party  w1m>  liad  the  okmm 
ing  better  to  avoid  all  difficolty  tm 
adopted  a  diflerent  coarse,  and  it 
an  annuity  to  be  raised  on  the  7fC 
tlie  party  who  held  the  money  det 
to  receive  it  back  upon  payic^  the 
the  annuity  himself.  If  it  be  po 
reconcile  the  two  upon  that  sop 
then  there  is  no  ground  for  the  8 
in  the  memorial.  But  I  should  be 
be  called  upon  \o  decide  the  quest! 
this  lapse  of  time. 

That  brings  us  to  the  next  o 
which  is,  that  the  deed  in  the  Im 
recites,  that  the  consideration  for 
nuity  was  720/. ;  I  think  it  says,  ti 
in  notes  and  sovereigns;  yet,  u 
face  of  the  memorial  itself,  thestat 
that  the  7201.  was  paid  in  notes, 
therefore,  doubted  at  all,  nor  is  t 
difficulty  in  it,  that  Mr.  Gumey 
720/.  It  is  a  very  acute,  subtle  obj* 
be  taken  now. 

Now  it  is  clear  that  the  deed  m 
been  prepared  before  the  parties 
execute  it,  and  must  have  been  i 
while  it  was  uncertain  whether  thecc 
tion  woidd  be  paid  in  notes  or  aov 
but  is  there  any  rule  of  law,  by  wl 
may  not  shew  the  actual  mode  i 
the   consideration,    expressed    in 

(i)  4  Barn.  &  Aid.  ?81. 
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it  I  am  nol  aware  of  it.  I  see 
iiion  to  Mr.  Ftireloth,  or  his  repre- 
ss shewing  die  fact  which  he  has 
r  a  positive  allegation  in  his  affida- 
the  whole  of  this  consideration  was 
notes. 

ow  come  to  the  last  objection,  which 
t  the  deed  containing  a  charge  on 
g  of  St.  Clement  Danes,  is  a  void 
together;  but  one  part  of  it  is  a 
'  the  annuity,  quite  independent  of 
lerty  out  of  which  it  is  to  issue ;  it 
eference  whatever  to  the  rectory  of 
nent  Danes.  Here,  however,  it 
objected,  that  we  should  set  aside 
rant  of  attorney  altogether,  for  in 
re  it  imports  that  the  sheriff  may 

goods  of  Mr.  Gurney,  and  if  not, 

have  recourse  to  the  livinpr,  by 
"ecourse  to  the  Ecclesiastical  Court. 
pver  to  this  objection  is,  that  many 
tve  decided  that  a  warrant  of  attor- 
ad  only  when  it  contains  an  express 
e  to  a  sequestration,  but  good  when 
«  to  other  descriptions  of  execu- 
It,  therefore,  appears  to  me,  that 
ind  of  objection  fails ;  and  for  these 
I  am  of  opinion  that  the  rule  should 
larged  with  costs. 

I  J. — I  agree  with  my  Lord  Chief 
in  opinion,  that  it  is  quite  possible 
»  part  of  a  security  in  the  annuity 
sulci  be  set  aside,  and  that  the  other 
emain  good.  Therefore,  when  the 
saerts  that  this  is  a  charge  on  a 
liich  could  not,  in  point  of  law,  exist, 
rta  that  which  is  perfectly  correct ; 
withstanding  the  admitted  truth  of 
position,  if  the  plaintiff  were  obliged 
op  bis  security  on  the  living,  still  his 
ly  stand  good  as  to  the  remainder, 
w  warrant  of  attorney,  there  are  two 
*t  which  point  out  and  explain  the 
i  on  which  the  Court  now  acts.  In 
•  Salter  (5),  the  warrant  of  attorney 
amongst  other  things,  that  it  was 
1  for  the  purpose  of  securing  the 

and  to  the  end  and  intent  that 
ation  might  be  obtained.  The 
St  aside  the  warrant  of  attorney  and 
mtion,  as  a  fraud  on  the  statute  13 

£0.     In  Newland  v.    JVatkin  (6) 

Bu  ft  A.  675;  s.  c.  9  Law  Joum.  K.B.  67. 
BiDf.  115. 
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the  defendant,  a  clergyman,  gave  two  war- 
rants of  attorney  to  enter  up  judgments  for 
the  arrears  of  annuities,  one  to  the  plaintiff^ 
the  other  to  a  person  named  Morris.  The 
warrant  given  to  the  former  expressly  au- 
thoriaed  him  to  issue  out  sequestration, 
whilst  that  given  to  Morris  contained  no 
such  authority.  The  defendant  having 
failed  to  pay  the  annuities,  the  plaintiff 
first,  and  then  Morris,  entered  up  judgment 
and  issued  respectively  sequestration  against 
the  defendant's  benefices :  whereupon  a 
rule  was  obtained  on  the  part  of  Morris  to 
set  aside  the  plaintiff's  warrant  of  attor* 
ney,  judgment,  and  sequestration,  on  the 
ground  that  his  warrant  of  attorney,  contain- 
ing an  express  authority  to  issue  a  seques- 
tration, was  a  charge  an  the  benefices,  and, 
therefore,  void  under  1 3  Elia.  c.  20 ;  the 
Court  pronounced  a  rule,  that  the  plaintiff 
should  enforce  no  further  his  writ  of  seques- 
tration. The  objection  arising  from  the 
omission  to  specify  in  the  memorial,  the 
covenant  to  pay  the  premium  on  the  polrcy 
of  insurance,  is  completely  answered  by 
Morris  v.  Jones,  The  next  objection  is, 
that  which  arises  from  the  fact  of  part  of  the 
consideration  being  retained  by  Mr.  Nor- 
ton, the  attorney ;  and  upon  this  subject,  the 
cases  of  Mootham  v.  Hon  (7),  and  Ex 
parte  Maxwell,  sufficiently  prove  the  un- 
willingness of  the  Courts  to  interfere  where 
an  annuity  has  been  paid  for  a  considerable 
time,  and  one  of  the  parties  has  died.  In 
the  former  case,  where  the  application  was 
made  to  set  aside  an  annuity  eleven  years 
afber  the  grant,  the  Court  rejected  the  ap- 
plication, saying, "  the  timeof  the  Statute  of 
Limitations,  too,  is  passed,  and  that  gives 
them  a  quietus,'*  And  in  Ex  parte  Maxwell 
Lord  Kenyon  expressed  his  anger  that  the 
application  should  be  made  so  long  af^er  the 
death  of  the  grantee.  The  allegation,  with 
regard  to  a  payment  in  notes  and  sovereigns, 
is  too  frivolous  and  idle  to  merit  any  serious 
observation.  In  my  opinion,  the  rule 
should  be  discharged  with  costs. 

BosAMQUBT,  J. — I  am  of  the  same  opi- 
nion. I  have  had  considerable  doubts 
whether  the  '  Court  ought  to  have  enter- 
tained the  motion  at  all ;  but  as  the  argu- 
ment has  been  admitted,  I  will  state  shortly 
my  opinion  upon  the  merits  of  the  case. 

(7)  r  Tinat.  596. 
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COURT  OF  COMMON  PLEAS : 


Upon  considering  all  tbe  affidavits,  it  ap- 
pears tliat  the  original  intention  of  Mr. 
Gurney  was  to  procure  the  sum  of  800/., 
for  which  he  was  prepared  to  grant  an 
annuity  of  80/.  During  the  negotiation, 
however,  things  took  a  new  turn ;  the 
party  advancing  the  money  would  only 
consent  to  give  720/.,  he  agreeing  to  pay 
the  expenses  of  the  transaction ;  and  for  the 
purpose  of  keeping  up  a  policy  of  insur- 
ance, effected  on  the  life  of  Mr.  Gurney, 
which  was  assigned  as  a  collateral  security, 
and  of  preventing  a  forfeiture,  the  parties 
agreed  that  the  grantee  should  covenant  to 
pay  the  annual  premium  on  the  policy,  and 
that  the  annuity  should  be  increased,  by  the 
amount  of  the  premium,  33/.  19«.  6(/., 
making  in  the  aggregpite  the  sum  of  lid/. 
Ids,  6c/.  This  puts  an  end  to  the  objec- 
tion, that  the  consideration  has  not  been 
truly  stated  in  the  memorial,  and  that  part 
of  it  was  retained.  In  my  opinion,  the 
covenant  to  pay  the  premium  does  not  come 
within  the  meaning  of  the  word  "  pecuniary," 
and  which  the  statute  requires  to  be  speci- 
fied in  the  memorial.  As  to  the  alleged 
difference  between  the  deed  and  the  memo- 
rial in  the  modes  of  payment,  the  considera- 
tion, as  Ixmdfoie  paid,  is  truly  stated  in  the 
memorial.  This  objection  seems  to  be 
founded  either  upon  the  2nd  or  4ih  section 
of  the  statute ;  the  2nd  section  does  not 
speak  of  any  error  in  the  deed,  it  merely 
requires  that  a  memorial,  such  as  there  set 
out,  shall  be  duly  enrolled ;  and  if  there  be 
no  such  memorial,  the  annuity  shall  be  void. 
Then  it  is  said,  there  should  be  a  true  me- 
morial ;  let  that  be  granted ;  the  annuity  is 
truly  stated,  and  the  terms  of  the  statute 
are  complied  with.  The  4th  section  requires 
that  if  any  part  of  the  consideration  be  re- 
ceived in  goods,  it  shall  appear  in  the  memo- 
rial; but  it  lias  never  been  even  insinuated, 
that  here  any  part  of  the  consideration  has 
been  received  in  goods ;  the  objection  must, 
therefore,  fall  to  the  ground.  The  charge 
on  the  rectory,  though  not  in  itself  good, 
does  not  affect  the  remainder  of  the  instru- 
ment, inasmuch  as  it  is  independent  of  and 
distinct  from  it :  and  as  to  its  influence  on 
the  warrant  of  attorney,  Newland  v.  fVat^ 
kin  proves  that  the  latter  is  not  affected  by 
it.  If  the  instrument  contained  a  direct 
authority  to  sequester,  the  consequences 
would  be  difFerenti  but  where  such  power 


is  not  expressly  given,  we  caimot 
that  the  party  will  attempt  to  avi 
of  any  illegal  use  of  the  instrumei 
Alderson,  J. — I  am  of  tliesan 
The  first,  second,  third,  and  fifth 
resolve  themselves  into  one,  thai 
sideration  is  not  properly  stated 
morial  of  the  deed  ;  but,  looking 
of  parliament,  it  seems  to  me  tlu 
fined  to  a  pecuniary  considerattm 
the  covenants,  which  are  contai 
deed,  do  not  fall  within  that  d 
It  was  wise  on  the  part  of  the  lei 
make  a  distinction  between  van 
derations,  and  not  burden  the  mei 
more  than  is  necessary,  to  give 
and  explicit  information  with  res 
entire  contents  of  the  deed,  whi< 
ing  to  Cronther  ▼.  W€Htworth{%) 
design  of  the  legislature  to  requi 
the  conflicting  statements  of  p 
notes  and  sovereigns,  and  of  p 
notes  only,  in  most  deeds  the  moc 
the  pecuniary  consideration  is  pai 
appear.  Here,  the  memorial  mu 
exact,  but  it  is  sufficient  if  the  st 
borne  out  by  facts.  The  fourth 
is,  that  the  sum  of  80/.  has  been  i 
but  I  think  this  has  been  answ 
facts  ;  the  affidavit  on  the  part  of 
tiff  has  answered  the  allegation 
fendant.  The  only  remaining  p( 
charge  on  the  living  ;  and  the  q 
whether  it  would  extend  to  the  sc 
of  the  warrant  of  attorney, 
subject  I  agree  with  the  rest  of 
and  for  the  reasons  which  they  li 
Mouys  V.  Leake  (9)  is  a  direct  ai 
the  subject ;  there  it  was  held,  t 
the  grant  of  a  rent-charge  by  a  rect 
out  of  his  benefice  is  void  by  sta 
c.  20,  yet,  if  in  such  deed  of  gri 
covenant  personally  to  pay  the 
charge  or  annuity,  and  give  a 
attorney  to  confess  judgment  as  i 
security  for  payment  of  the  an 
Court  will  not  order  the  deed  to  bi 
up  to  be  cancelled. 

Rule  discharged,  tti 

[See   Gibbons  v.  Hooper,  9  L 
K.B.  67.^ 

(8)  6  B.  &  C.  3C6 ;  s.  c.  .5  Law  Jour 

(9)  8  Term  Rt-p.  411. 
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nn  xiiiG  9.  tHiEirv  ov  lax- 

GAtHIftXy  in  T€  Dl  BBONIt  V. 
AEmTBAD. 


"thmenl — j^fidavit  of  merits  by  Agent, 

aiiaekmeni  issue  afraiast  the  sheriff 
omiempit  in  noi  obeying  ike  rule  to 
I  tks  bodift  upon  motion  to  stay  all 
ngs  upon  such  attachment^  founded 
fSdawit  of  the  agent  for  the  defendant 
original  action^  the  Court  will  order 
mkment  to  stand  as  a  security  to  the 
'  M  suck  action* 

4e — That  in  the  affidavit  of  merits 
f  smeh  agentf  he  should  use  the  nords 
ed  amd  belierety  and  should  not  con- 
m{f  to  a  bare  assertion  of  his  belief. 

m$f  Serj,^  opoa  a  former  day,  ob- 
.  rnley  calling  upon  the  plaintiff  to 
luea  whyi  upon  payment  of  costa 

I  by  the  attachment  of  contempt, 
forth  against  the  sheriff  of  Lanca- 

II  further  proceedings  on  the  attach- 
lould  not  be  stayed.  The  motion 
londed  on  the  affidavit  of  Charles 
iIm  agent  for  the  defendant,  in  the 
w  Begnis  ▼.  Armstead^  which  stated, 
ance,  that  the  writ  against  the  de* 
was  returnable  on  the  2nd  of  No- 
last.     On  the   10th  of  the  same 

notice  of  special  bail  was  given,  and 
of  the  justification  of  special  bail 
idcd  to  the  attorney  for  the  plaintiff. 
I  being  excepted  to,  notice  of  justi- 
was  given  for  the  17th  of  the  same 
wlien  an  objection  was  taken  that 
tlie  bail  was  described  in  the  notice 
fieation  as  a  victualler,  instead  of  a 
;  opon  which,  time  was  given  till  the 
f  the  same  month,  to  explain  the 
ea.  and  also,  at  the  instance  of  the 
\  to  inquire  into  the  bail.  Upon 
k1  a  formal  objection  was  taken  to 
davit  of  justification ;  the  terms  of 
lavit  being,  that  the  bail  were  worth 
ivnt  required  by  the  Court  over  and 
heir  just  debts,  and  every  other  sum 
eh  tliey  were  then  bound;  it  being 
1  that  the  word  bound  was  improper, 
t  it  should  have  been  bail;  and  time 
en  nntil  £6th  of  November  to  amend 
t  on  payment  of  costs.  Upon  that 
■ad  was  instructed  to  justify  the 
B|  and  h  was  found  that  they  had 


sworn  to  SSOl.  instead  of  3342. ;  and  the 
number  of  the  house  of  one  of  the  bail  was 
described  as  25,  instead  of  .5<>,  as  in  the 
bail-piece.  The  bail  were  consequently  re- 
jected, and  a  rule  for  an  attachment  against 
the  sheriff  of  Lancashire,  for  not  having 
obeyed  the  rule  to  bring  in  the  body  of  the 
defendant,  was  granted  on  the  same  day, 
and  an  attachment  afterwards  issued.  The 
affidavit  concluded  in  these  words — '*  Depo- 
nent furtlier  aaith,  that  he  verily  believes 
the  aaid  defendant  Richard  Armstead  hath 
a  good  defence  to  the  original  action  on  the 
merits." 

In  shewing  cause  against  the  rule, — 
WildCf  Serj.f  objected  to  the  affidavit 
made  by  the  agent  for  the  defendant,  as  in- 
formal and  insufficient ;  he  merely  swears 
that  the  defendant  in  the  original  action  has, 
as  he  believeStn  good  defence  on  the  merits; 
lie  does  not  swear  that  he  is  advised  to  such 
effect.  The  Court  would  observe,  that 
there  is  a  material  difference  between  a 
party's  swearing  to  a  certain  matter  in  con* 
sequence  of  his  belief  alone,  and  his  swear- 
ing to  that  matter  as  the  consequence  of  his 
belief  founded  on  his  being  advised.  If 
such  affidavit  were  allowed,  it  would  be  easy 
under  similar  circumstances  for  a  sheriff  or 
defendant  to  procure  an  affidavit,  stating 
that  the  deponent  believes  such  defendant 
to  have  a  good  defence  on  the  merits. 

BompaSf  Serj.^  contrd,  maintained  tliat 
the  affidavit,  on  which  the  rule  was  founded, 
was  perfectly  satisfactory,  and  the  word 
believes  was  fully  sufficient.  There  were 
many  precedents  in  which  that  word  alone 
was  used,  and  they  satisfied  the  Court. 

Per  Curiam. — The  affidavit  is  in  this 
case  made  by  an  agent.  The  objections 
are  two — one  is  to  its  form,  the  word  ad^ 
vised  being  omitted  ;  tlie  other  objection  is 
to  the  party  making  the  affidavit  in  ques- 
tion, he  being  merely  an  agent.  Under  all 
the  circumstances  of  the  case,  we  will  make 
the  rule  absolute ;  but  as  to  the  attachment, 
it  must,  according  to  the  5th  General  Rule 
of  Hilary  Term,  t  Will.  4,  adopted  by  aU 
the  CourU,  stand  as  a  security  for  tho 
plaintiff. 

Rule  absolute  accordingly. 


'^JITZ  IB 


iy  flhr  C«rr. 


7  V*  «trt«m  jidrt,  St 

M  ^%f0y^^  #vr  a  m^  f wak 

#$14  ^>>n<t  $Md^  tH«  n»(e  ^a  sew  trial 

•»«/Mf^«  m  fh^  yr^^^mi  f  f  rfarj  utrm,  was  dc* 
bt^/iMl  a>,  fW  f,itie^  iA  tW  plaNMjff^t  attor* 
i*y,     7Mf  A<4iei!;  waa  chew  tifned : — 

'^  fhnmel  iamet  Bbckloir, 

htfti^Uui'u  Attoifntj.^ 

ft  acFfMrarad,  fr/Mii  the  afll#JairfU,  that  Mr. 
hWMSow  \%  r»//t  an  »Uorntj  of  the  Court  of 
4Urff$mfm  f0^a«,  thofj^h  lie  ta  of  the  Coort 
'/f  Kir^«  IVfM'li ;  anid  that  Mr,  Hamilton 
ha^l  nof  ffikan  out  hb  cartiflcaie  during  the 
l««f  #/r  fr/f  tlia  |rrrMnt  year*  iliough  he  waa 
a^lffiMtfid  nn  Mitttrmfy  tti  the  Cr>urt  ofCotn- 
mm  VU%%  m  far  ba«k  at  the  year  1  bOt. 
A^fitui  iwffiiy  yeer«  a^o,  he  gave  an  autho- 
rity In  wrftifig  to  Mr,  Hlncklow,  to  use  hie 
mifi0  a«  an  eliorn#iy  of  the  Court  of  Common 
V\fM  \  and  thl«  prlvlUge  had  heen  repeat- 
adiy  iPiii'rDlMd  by  tlia  lattar.  Under  these 
eltfntnslsnrrsi 

IVildft  Dnjit  ohisined  a  rule,  cslh'ng  on 
ths  dufendant  to  shew  o«use  why  the  notice 

CI)  ^99  Aiitr,  p,  15. 


it 
.b 

Caarr^iaife 

oaifca 
aa^aa 

thecsa* 
pot  b%  ibe  Cumt 
tMsa.  cfce  *ed  GeoL  2.  c  fS,  Vad  the  t/Mi 
Geo.  5.  c  50.  a.  a»  dke  Certificate  Act 
The  10th  fcctiaa  af  the  imer,  caacttil 
to  be  la«^al  Ibr  aw  Fcraas,  vko  Astt  bt 
sworn,  adasiticd,  aad  carolled  t»  be  ea  M* 
tomey  ia  any  of  bis  Majeaty'a  coeffts  rf 
reeord  at  WesOBneter.  &c  bjand  vnktks 
consent  and  pemiaMiii  of  any  attoracy  ii 
any  of  the  aaid  iMfaer  coarts  of  reeord,  fo 
such  consent  being  in  writing,  s^aed  If 
such  attorney,  and  in  the  name  oC  sscb 
attorney,  to  sue  out  any  writ  or  proce^i  V 
to  commence,  carry  on,  prosecute,  er  'S' 
fend  any  action  or  actiona,  or  any  oiWr 
proceedings  in  such  court,  noCwithst«idii| 
such  person  is  not  sworn  or  admitted  to  kt 
an  attorney  of  such  court.  The  17th  I0^ 
tion  of  the  same  autute  impoees  a  pesakj 
upon  any  person  who,  being  a  sworn  tttor* 
ney  of  any  of  the  courts  of  law  aforciA 
shall  knowingly  and  willingly  penait  «r 
suffer  any  other  person  or  persons  to  Mi 
out  any  writ  or  process,  or  to  oommeoce* 
prosecute,  follow,  or  defend  any  actkm  ^ 
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II  bk  namey  not  being  a  sworn 
le  of  tbe  Mid  courts*  &c.  The 
of  tbe  25  Geo.  8.  c.  80,  the 
ctp  makes  it  lavfful  for  any 
g dniy  obtained  his  certificate, 
f  writ  or  process,  or  commence, 
defend,  &c.  in  the  name,  and 
ibe  consent  of  any  other  soli- 
ft  &c.,  as  he  might  before  this 
[  that  such  attorney,  &c.  in 
such  proceedings  shall  be  in* 
aball  have  first  duly  obtained 
out  of  the  Court  where  he  is 

that  Mr.  Hamilton  was  en- 
i  statutes,  to  give  the  autho- 
(lacklow.  It  also  appears  on 
;  at  the  time  the  appearance 
y  entered  and  the  plea  was 
r.  Hamilton  had  taken  out  his 
r  tlie  then  current  year,  and 
w  bad  every  year  regularly, 
nmencing  business,  taken  out 
lis  certificate.  It  could  not  be 
tbe  suit  was  properly  com- 
nuch  as,  when  appearance  was 
plea  delivered,  the  two  attor- 
be  who  gave  as  he  who  re- 
uthority,  had  regularly  taken 
rtificates.  Now,  when  a  suit 
imenced,  and  the  attorney  took 
,  without  renewing  his  certifi* 
r  be  liable  to  a  penalty  for  a 
}  revenue  laws,  the  protection 
the  object  of  the  statute ;  but 
Id  be  unreasonable  that  all  the 
n  tbe  cause  should  be  set  aside 
(ularity.  The  case  of  Hawkins 
2)  may  be  admitted ;  but  the 
waa  not  affected  by  such  deci* 
e  the  process  was  sued  out  in 
A.  by  B,  neither  being  an  at- 
6  court,  and  B.  had  not  the 
iny  other  attorney  to  act  in  his 
%  it  is  admitted,  that  Mr. 
1  such  authority,  according  to 
I  letter  of  the  statute. 
'j»,  waa  stopped  by  the  Court. 

Mi. — The  statute  37  Geo.  d. 
enacts,  that  every  person  ad* 
It  and  enrolled  in  any  of  the 
a  mentioned,  who  shall  neglect 

f }  4  Moore,  603. 


to  obtain  bis  certificate  tbereof  in  tbe  manner 
before  directed,  for  tbe  space  of  one  whole 
year,  shall  from  thenceforth  be  incapable  of 
practising  in  his  own  name,  or  in  the  name 
of  any  other  person,  in  any  of  the  said 
courts,  &c.  The  party  whose  name  is  sub* 
scribed  to  this  notice  of  trial  by  proviso,  ia 
clearly  within  this  statute.  It  is  not  necea- 
sary,  as  has  been  stated,  that  all  tbe  pro* 
ceedings  in  the  cause  should  be  set  aside  ; 
it  is  merely  necessary  to  set  aside  that  par- 
ticular act  to  which  irregularity  can  be  justly 
objected.  Tbe  rule  for  setting  aside  tbia 
notice  of  trial  must  be  made 

Ab9olui€. 


MAVNDER  r.  HUGHES. 


1833.     ■) 
Jan.  30.  i 

Amendment — Demurrer, 


If,  to  a  declaraiUm  in  debt,  defendant  plead 
as  on  promises,  in  abatement,  thai  the  se^ 
veral  supposed  promises,  in  the  said  decla- 
ration, ^c,  were  and  each  of  them  was  made 
by  the  said  defendant  jointly  with  one  J,  E,^ 
who  is  still  living,  to  wit,  &c,,  and  prays 
judgment  of  said  writ  and  declaration,  and 
that  the  same  may  he  quashed;  and  the 
plaintiff  demur  to  such  plea  ;  and  his  de* 
murrer  be  in  form  a  demurrer  to  a  plea  in 
bar,  instead  of  to  a  plea  in  abatement : — The 
Court  will  allow  aim  to  amend  such  de- 
murrer, upon  payment  of  costs,  though  suck 
irregularity  appears  to  be  a  discontinuance. 

In  this  case  the  declaration  was  in  debt 
in  the  usual  form.  The  defendant,  in  his 
plea,  prays  judgment  of  the  said  writ  and 
declaration,  because  he  says  that  the  se- 
veral supposed  promises  and  undertakings 
in  the  said  declaration  mentioned,  if  any 
such  were  made,  were  and  eacb  of  them 
was  made  by  the  said  defendant  jointly 
with  one  John  Evans,  who  is  still  living, 
to  wit,  &c.,  and  not  by  the  defendant 
alone,  &c. :  wherefore,  inasmucb  as  tbe 
said  John  Evans  is  not  named  in  the  said 
writ  and  declaration  togetber  with  the 
said  defendant,  he,  the  said  defendant, 
prays  judgment  of  the  said  writ  and  de- 
claration, and  that  tbe  same  may  be  quasb* 
ed.  To  this  plea  the  plaintiff  demurred 
as  follows  :^And  the  said  plaintiff*  saith. 
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known  by  one  name  as  by  the 
lon  denmrrer  to  such  replication, 
judgment  should  be  respondeat 
»t  qitod  recuperet.  The  entire  cur- 
tbe  authorities  went,  therefore, 
r  to  shew,  that  where,  to  a  plea 
ooent,  the  plaintiff  demurred  as 
s  in  bar,  the  whole  was  discon- 


ovET,  after  some  deliberation,  in- 
r  Mr.  Serjeant  Coleridge^  if  the 
would  consent  to  amend  his  de« 
pon  payment  of  costs.  This  be- 
lted to— 

Leave  wtu  given  to  amend  accord" 
tngly. 


>     HUUSLBIOOK  V.  DUN  KIN. 

wAmSiat.  9  4>  10  Will  3.  c.  15. 


afioiM  entered  into  under  the  au* 
^  rmlee  of  courts  though  not  tvithin 
^  9  4*  10  fVUl.  S.  c.  15.  t.  2,  are, 
jerrlton  of  the  courts^  governed  by 
f€  rule  as  to  time.  Therefore^  a 
tplaining  of  such  arbitration  must 
ei  U  aside  before  the  last  day  of  the 
after  the  award  in  such  arbitration 
I  pubUshed  to  the  parlies. 
e — jIn  award  may  be  said  to  be 
9  when  they  who  are  interested  have 
\i  it  is  ready  for  delivery ,  on  pay* 
easonable  costs. 

iction  came  on  to  be  tried  at  the 
le  Lent  Assizes,  1892.  All  par« 
erer,  agpreeing  to  leave  the  matter 
o  the  arbitration  of  Mr.  G.  Smith, 
'  of  the  Judge  at  Nisi  Prius  (af- 

made  a  rule  of  court,)  was  ob- 
vr  that  purpose.  It  was  agreed, 
rdict  should  be  entered  for  the 
-damages  200/.,  costs  40#.,  sub- 
^  decision  of  the  arbitrator,  who 
aired  to  make   and  publish  his 

writing,  concerning  the  premises, 
bre  the  4th  day  of  the  then  next 
lerm;  but  he  was  allowed,  from 
hnep  to  enlarge  the  time  of  making 
if  in  ease  he  should  think  fit  to  do 


so.  The  arbitrator  did  enlarge  the  time 
of  making  the  award  till  the  last  day  of 
the  Easter  term  above  referred  to ;  he 
further  enlarged  the  time  for  making  the 
award  until  the  last  day  of  the  Trinity 
term  then  ensuing.  The  award  orderedi 
that  a  verdict  should  be  entered  for  the 
defendant,  with  costs  and  expenses,  amount* 
ing  together  to  the  sum  of  87/.  The 
award,  it  seems,  was  made  on  the  19th 
of  May  last,  some  days  before  the  com* 
mencement  of  Trinity  term,  and  notice 
was  given  of  its  being  ready  for  delivery 
on  that  day  by  the  arbitrator's  attorney. 
An  objection,  however,  being  raised  to  the 
sum  claimed  by  the  arbitrator  for  his  trou- 
ble, a  rule  was  obtained,  in  Trinity  term, 
to  refer  it  to  the  Prothonotary  to  tax  those 
charges ;  this  rule  was  made  absolute 
on  the  last  day  of  Trinity  term,  and  the 
officer  concluded  his  taxation  on  the  19th  of 
July.  The  award,  however,  was  not  taken 
out  until  the  24th  of  November  last,  when 
the  defendant  obtained  it  by  paying  the 
costs ;  and  upon  the  26th  of  November, 
the  last  day  of  Michaelmas  term,  the 
plaintiff  obtained  a  rule  nisi  to  set  aside 
the  award,  upon  four  grounds ;  Ist,  par« 
tiality  and  misconduct  on  the  part  of  the  ar- 
bitrator ;  2nd,  that  the  arbitrator  employed 
another  person  to  perform  the  duties  of 
arbitrator ;  8rd,  that  the  award  was  con« 
trary  to  evidence ;  4th,  that  the  arbitrator 
had  admitted  illegal  evidence. 
In  shewing  cause  against  the  rule, 
Taddy  nna  Coleridge,  Serjts.,  took  a  pre* 
liminary  objection,  namely,  that  the  plain- 
tiff was  too  late  in  the  application  which 
he  made  to  the  Court.  It  appeared  from 
the  affidavits,  that  the  arbitrator  made  and 
published  his  award  on  the  1 9th  of  May, 
and  on  the  lame  day  notice  of  such  occur- 
rence was  given  to  the  parties.  It  wss  not, 
however,  until  the  24th  November,  that 
the  award  was  taken  out ;  and  the  rule, 
against  which  cause  was  now  shewn,  was 
obtained  on  the  i?6th  of  the  same  month, 
being  the  last  day  of  Michaelmas  term* 
It  may  be  admitted,  that  the  statute  9  &  10 
Will.  8.  c.  15.  s.  2,  which  enacts,  that  any 
arbitration  or  umpirage,  procured  by  cor- 
ruption or  undue  means,  shall  be  judged 
and  esteemed  void  and  of  no  effect,  and 
accordingly  be  set  aside,  &c.,  so  as  com* 
plaint  of  such  corruption  or  undue  prac- 
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lioe  be  nuMie  in  the  conrt,  &e^  before  the 
last  day  of  the  next  term,  alter  anch  arbi- 
tration or  umpirage  made  andpaUibhed 
to  tbe  partiei,  does  not  extend  to  such 
awards  at  are  made  in  puraaanee  of  an 
order  of  Nisi  Prius.  But  the  Courti,  in 
the  exercise  of  their  diBcretion«  have  adopt- 
ed s  aimilar  principle,  and  have  decided 
that  the  same  rule  which  governed  tbe 
awards  which  were  within  the  statute, 
should  also  gorem  those  which  were  not ; 
and,  therefore,  an  application  to  the  Court 
to  set  aside  an  award,  not  within  the  sta- 
tute, should  he  made  before  the  last  day 
of  the  next  term,  after  such  arbitration  or 
umpirage  made  and  published  to  the  parties. 
It  may  be  also  admitted,  that  tlie  Court 
will  interfere  for  tlie  purpoae  of  prevent- 
ing  injustice,  tliough  the  period,  to  whiili  in 
ordinary  cases  it  sliould  confine  itself,  has 
elspsed^as  in  Roger  $  w.  Daliimore(\\ 
There,  per  Gtbbs,  CJ. — "Tlie  meriu  of  the 
case  are  out  of  the  question  ;  for  the  arbi- 
trator says,  he  ought  to  have  awarded  60/. 
instead  of  40/.,  and  this  is  a  suflficient  reason 
lor  our  interference,  though  tbe  period  to 
which,  in  ordinary  cases,  we  should  confine 
ourselves,  has  elapsed."  A  similar  discre- 
tion was  exercised  in  Rawstham  v.  Arnold 
(2)."  There,  Lord  Tenterden  said—'*  It  is 
true,  that  the  reference  in  this  case  being  by 
a  rule  of  court  made  in  a  cause,  is  not 
within  tbe  statute ;  but,  then  the  party  seek- 
ing to  disturb  the  decision  of  the  arbitrator 
should  regularly  have  made  his  application 
within  the  period  allowed  for  moving  for  a 
new  trial,  though  the  Court  might  not  insist 
rigidly  upon  a  compliance  with  that  rule,  if 
any  sufficient  ground  were  stated  for  asking 
indulgence."  The  principle  on  which  the 
Court  acted,  and  professed  to  act,  was  for 
the  prevention  of  injustice ;  but  here  there 
can  be  no  such  object. 

Wilde  and  BampoM,  Serjls,^  in  support  of 
the  rule,  admitted,  that  the  notice  of  the 
award  being  made,  was  given  to  the  party 
on  the  19th  of  May,  but  that  it  could  not 
ha  said  to  be  published  until  the  middle  of 
November,  for  it  was  not  till  then  that  the 
difficulty  which  intervened  could  be  said  to 
have  been  removed.  The  decision  of  the 
Court  would  depend  upon  the  construction 

(1)1  Mirth.  474;  ■.  c.  6  Tsunt.  lit. 
(«)  6  Birn.  h  Cres*.  6t9 ;  ■.  o.  5  Uw  Joom. 
K.B.  f70. 


which  was  put  upon  tiie  woA  i 
tnte — **  published  and  made  In 
party ;"  a  mere  notice  of  the  •• 
made,  could  not  be  called  an 
tion  as  would  conclude  the  pvtj 

a  * 

vent  him  from  making  any  olj 
decision,  tbe  contents  of  whidi 
known  to  him.  The  atatnte  di 
the  word  "  publish  **  alone,  it 
"  made  known."  Now,  the 
word  ^  publish,"  is  not  duB  f 
should  be  divulged  or  made  kM 
is  said,  for  example,  to  pnblisii  U 
in  so  doing,  it  is  not  meam  tint  I 
or  communicates  the  contenta ;  i 
it,  tliat  tliey  are  genersUy  unkM 
subscribing  witnesses. 

[TiKDAL,  LoxD  CJ- — ^The  wi 
lish,"  in  the  sense  now  referred  ti 
technical  phrase.] 

If  the  principle  now  contendea 
Ublished,  the  party  may  be  compi 
an  unlimited  fee.  In  cases  wid 
tute,  it  should  be  remembered,  tin 
has  not  that  discretion  which  r 
the  present  occasion. 

TivDAL,  LoKD  CJ. — ^I  »ra  i 
that  the  party  has  come  too  lad 
application  to  the  Court.  In  al 
since  the  statute,  it  has  beenhek 
is  a  stated,  limited,  and  defink 
making  a  motion  to  set  aside  an 
that  time  is  before  the  last  day  < 
term,  after  such  arbitration  oi 
m&de  and  published  to  tbe  pai 
question  here  is,  what  is  the  mei 
words  "  made  and  published**  ? 
word  made,  there  can  be  no  qo 
I  take  the  meaning  of  the  word ; 
be,  when  a  notice  is  given  to 
that  the  award  is  made,  and  is  i 
reach  on  the  payment  of  a  joat  i 
able  sum.  This  interpretation  i 
precludes  the  demand  of  an  ai 
reasonable  sum,  for  in  such  easi 
could  not  be  said  to  be  within  t 
the  parties.  It  has  been  affim 
unreasonable  sum  has  been  req 
and,  consequently,  that  tbe  awi 
within  reach  of  the  party  at  i 
as  would  enable  him  to  apply  t 
within  the  usual  time,  out  il 
remembered,  that  such  impedim> 
exist  at  all,  was  removed  in  th 
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dp  therefore,  upon  this  state  of  the 
party  was  too  ]ate  in  his  applica- 
he  Court,  as  he  did  not  come  with 
»  uotil  the  last  day  of  the  next 
lereas,  by  analogy  to  the  statute  rule, 
I  have  come  before  it.  It  has  been 
that  an  award  cannot  be  said  to  be 
1  until  its  contents  are  divulged  to 
M ;  but  we  know  that,  in  practice, 
t  of  awards  is  often  disagreeable  to 
eoncemed ;  and  if  the  contents  of 
1  were  to  be  thus  divulged,  it  would 
ipen  that  it  would  not  be  taken  out 
le  arbitrator  would  be  deprived  of 
ses,  and  would  have  to  labour  with- 
mpenae  or  reward.  There  is  an- 
ison  which  influences  me  in  my 
:hat  this  rule  should  be  discharged  : 
-the  plaintiff  makes  four  objections 
rard,  and  he  roust  have  been  cogni- 
md  acquainted  with  three  of  them, 
inie  when  they  were  said  to  have 
•  The  fourth  objection,  that  of  ad- 
llegal  evidence,  was  the  only  one 
he  could  not  be  aware  ;  for  these 
herefore,  I  am  of  opinion,  that  this 
lid  be  discharged. 

c,  J. — I  am  of  the  same  opinion, 
ok  this  rule  should  be  discharged 
itAi  The  plaintiff  did  not  think 
>  make  this  application  to  the  Court 
)  lasi  day  of  Michaelmas  term, 
to  adopt  the  language  of  my  Lord, 
cqtuinted  with  all  the  objections  to 

d,  except  one,  at  the  time  they  were 
I  to  have  occurred.  But  it  is  said 
award  could  not  be  considered  as 
Jy  until  the  order  was  issued  for  the 
1  of  the  arbitrator's  fees.  Of  this 
, there  was  no  evidence;  but  assum- 
I  be  as  stated,  this  reduction  was 
n  the  1 9th  of  July,  and  notwith- 

thia,  the  award  was  not  taken  out 
»  last  day  but  one  of  Michaelmas 
id  the  rule  was  obtained  on  the  very 
of  that  same  term.  It  is  highly 
it  that  the  proceedings  in  these 
ider  rules  of  court,  should  be  assi- 
o  those  under  the  statute. 
lOmr,  J. — Assuming  for  a  moment 
award  was  not  published  until  the 
eh  should  be  paid  to  the  arbitrator 
own ;  yet,  even  in  such  case,  the 
i,aa  to  time, required  by  the  statute, 
coaiplied  with ;  and,  therefore,  as 
Scales,  II^C.  P. 


the  Courts  act  upon  this  analogy,  the  rule 
must  be  discharged. 

ALDaasoN,  J. — In  my  opinion  this  award 
may  be  said  to  have  been  published  in  July, 
and  the  party  complaining  must  give  some 
good  excuse  for  not  having  come  to  the 
Court  before  the  last  day  of  the  next  term. 
This  plaintiff  has  not  done  so.  He  was  ac- 
quainted with  all  the  grrounds  of  objection, 
except  one,  as  far  back  as  the  19th  of  May. 

The  rule  must  be  dischargedt 
with  casts. 


1833.     ") 
Jan.  31.  3 


WORLEY    AND    WIFE,    DEMAN- 
DANTS ;     BLUNT,    TENANT. 

Writ  of  Right — Amendment. 

In  a  writ  of  right,  it  is  not  sufficient  for 
the  demandant,  in  stating  his  pedigree,  to 
say  that  he  is  cousin  and  heir  of  the  person 
last  seised,  Imt  he  must  also  set  out  how  he 
is  such  cousin  and  heir.  fVhen  such  omis- 
sion does  occur,  and  advantage  is  taken  of 
it  by  special  demurrer,  the  Court  will  not 
permit  the  demandant  to  amend.  Amend- 
ments in  the  count  of  a  writ  of  right  are 
not  favoured,  though  the  Court  does  not  go 
the  length  of  saying  that  circumstances  may 
not  occur  tn  which  amendments  may  be  aU 
lowed. 

Upon  a  former  day  in  this  term,  Mr. 
Serjeant  Stephen  moved  for  a  rule,  call- 
ing upon  the  tenant  to  shew  cause  why  the 
demandant  should  not  have  leave  to  amend 
an  informality  in  his  count.  The  infor- 
mality consisted  in  the  omission,  by  the 
demandant,  in  setting  out  the  pedigree,  to 
state  how  she  was  cousin  and  heir  to  the 
person  last  seised.  This  error  was  met, 
on  the  part  of  the  tenant,  by  a  special  de- 
murrer. The  count,  as  demurred  to,  was 
as  follows  : — Northampton,  to  wit — E.  A. 
Worley  and  Mary  Anne  his  wife,  by  their 
attorney,  demand,  against  John  Blunt, 
seven  messuages,  seven  dwelling  houses, 
&c.,  with  the  appurtenances,  in  the  parish 
of  All  Saints,  in  the  county  of  Northamp- 
ton, which  they,  the  said  E.  A.  Worley 
and  Mary  Anne  his  wife,  claim  to  be  the 
right  and  inheritance  of  her,  the  said  Mary 
Anne,  by  writ  of  our  said  Ix)rd  the  King. 
And  whereupon  they  say,  that  Elizabeth 
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Fielding,  now  deceased,  the  late  second 
cousin  of  the  said  Mary  Anne,  and  whose 
heir  the  said  Mary  Anne  is,  in  the  life- 
time of  the  said  Elizabeth  Fielding,  and 
at  the  time  of  her  decease,  was  seised  of 
the  tenements  aforesaid,  with  the  appur- 
tenances aforesaid,  in  her  own  demesne 
as  of  fee  and  right,  in  the  time  of  peace, 
in  the  time  of  the  Lord  George  the  Third, 
the  late  king,  to  wit,  within  60  years  now 
last  past,  by  taking  the  esplees  thereof, 
to  the  value,  &c.  And  from  the  said 
Elizabeth  Fielding  the  right  descended  to 
the  said  Mary  Anne,  as  the  second  cousin 
and  heir  of  the  said  Elizabeth  Fielding, 
deceased,  and  which  said  Mary  Anne  is 
now  the  wife  of  the  said  E.  A.  Worley, 
and  which  said  Mary  Anne,  his  wife,  now 
demands  the  same  as  the  second  cousin 
and  heir  of  the  said  Elizabeth,  deceased, 
who  was  the  second  cousin  and  heir  of  the 
said  Mary  Anne ;  and  that  such  is  the 
right  and  inheritance  of  the  said  Mary 
Anne,  they  offer,  &c. — In  moving  for  his 
rule,  the  learned  Serjeant  said,  he  was 
aware  that  it  was  not  the  practice  to  amend 
the  count  in  a  writ  of  right,  as  a  matter  of 
course ;  but  the  Court  would,  no  doubt, 
listen  to  such  motion,  when  it  was  founded, 
as  in  the  present  case,  upon  a  satisfactory 
affidavit.  The  omission  here  was  a  mere 
slip  on  the  part  of  the  pleader.  The  de- 
mandant laid  title  in  one  Elizabeth  Field- 
ing, deceased,  from  whom,  as  the  person 
last  seised,  she  deduced  her  pedigree,  as 
cousin  and  heir,  but  in  doing  so,  the 
pleader  unfortimately  neglected  to  state 
how  the  parties  were  related.  This  was 
not  the  fault  of  the  demandants,  for  the 
affidavit  stated,  that  the  greatest  pains 
had  been  taken,  and  the  most  accurate  in- 
structions, as  to  the  pedigree,  given  to  a 
pleader  of  eminence,  who,  nevertheless, 
drew  the  count  as  it  appeared  at  present. 
Here,  therefore,  were  no  laches  on  the 
parts  of  the  demandants.  It  is  also  stated 
in  the  affidavit,  that  they  were  not  aware 
that  such  particularity  was  required ;  and 
liaving  had  the  draft  engrossed,  they  were 
met  by  a  special  demurrer  for  that  infor- 
mality, which  was  now  sought  to  be 
nmended. 

[Aldkrson,  J. — It  is  ratlier  unusual  to 
amend  in  a  writ  of  right.] 

But  there  is  no  one  good  or  just  reason 


why  it  should  be  more  difficult  or  om 
amend  in  a  writ  of  right  than  ip  any  | 
action.  The  old  authorities,  no  doiil 
that  such  difficulty  did  exist,  but  the 
be  no  reason  to  maintain  the  doctrio 
the  informahty  was  occasioned,  ai 
present  case,  by  no  neglect  or  lachc 
part  of  the  demandants.  Dum 
Hughes {\)  was  precisely  in  point, 
there  stated  in  the  Count,  that  the  r 
scended  to  four  females,  as  nie< 
co-heirs  of  J.  S.,  without  shewii 
they  were  nieces ;  upon  special  de 
Best,  Serj.,  for  the  demandant,  a 
that  the  count  could  not  be  suppor 
applied  for  leave  to  amend,  which  wi 
ed  by  the  Court,  not  as  a  matter  of 
but  upon  condition  that  the  dei 
should  make  out  a  case  by  affidai 
they  only  granted  a  rule  to  shew  a 
an  amendment,  which  was  on  a  aub 
day  discharged,  on  account  of  the 
ciency  of  the  affidavit.  In  that  caa 
fore,  the  Court  granted  what  it 
on  the  present  occasion,  namely,  i 
shew  cause,  upon  a  satisfactory  a 
Other  cases  may,  no  doubt,  be  refi 
where  similar  alterations  were  allow) 
founded  upon  sufficient  affidavits 
strictness  observed  formerly  in  real 
is  not  adhered  to  at  present;  ii 
demandant.  Lane,  tenant^  (£),  a  blai 
left  in  the  count  for  the  word  eip 
tenant  signed  judgment,  but,  upoi 
nisi  being  obtained  to  set  it  aside  ai 
lar,  the  Court  gave  tlie  demandant 
amend  on  payment  of  costs,  thoog 
objected,  that  it  was  not  the  practia 
mit  amendments  in  a  writ  of  rig 
Goore  v.  Gowe,  (a  manuscript  case 
Mr.  Roscoe  in  his  book  Om  Rtal 
page  179,)  shews,  that  in  the  op 
Mr.  Baron  Wood  and  Mr.  Baron 
amendments  should  be  permitted  i 
of  right  as  well  as  in  other  casei 
was  an  action  brought  in  the  i 
Pleas  at  Lancaster,  1 820,  and  aftei 
rer  to  the  cOunt,  because  the  won 
right  were  omitted,  the  learned  Jo 
ferred  to,  permitted  the  amendfocnt 
B.  observing,  that  he  would  not  ^ 
writs  of  right  were  to  be  discouragi 


(1)  SBoa.S:  Pol.  453. 

C«)  5  Biog.  «86  ^  ft.  c.  7  Law  J 
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whibt  Uity  remained  part  of  the 
le  land.  It  wat  indeed  impossible 
ive,  upon  any  principle  of  reason, 
Courta  should  be  more  strict  in  this 
my  other  action. 

•Aii«  LoaD  C.  J. — The  principle  on 
Ma  nrictness  is  required,  in  a  writ 
ia,  that  it  is  supposed  to  be  an  ac- 
bronght  until  the  last  moment,  and 
other  remedies  are  neglected  by 

may  be  correct,  if  the  informality 
asioned  by  the  neglect  or  laches  of 
mdant ;  but  such  was  not  the  case 
iraa  caused  solely  by  the  slip  of  the 

^maoir,  J. — That  principle  will  not 
;  the  party  must  stand  or  fall  by 
HI  whom  he  employs.] 
Tit  of  right  is  still  a  remedy  sanc- 
f  the  law  ;  the  Court  should  not, 
!,  discourage  it.  If  any  alteration 
dei  it  should  be  by  the  legislature. 
lie  presumption  hoiden  by  their 
m,  jivdicially,  on  the  bench,  that  as 
18  DO  wrong  for  which  the  law  did 
a  remedy,  so  there  was  no  reme<Iy 
1  the  law  did  not  suppose  a  wrong. 
oiirt  granted  the  rule  with  apparent 

Mv,  Serj.t  now  shewed  cause. — It 
admitted,  that  the  tenant  has  acted 
rame  circumspection  and  caution, 
ng  the  count  in  the  writ,  which 
at  the  right  descended  from  Eliza- 
Iding,  deceased,  to  the  demandant, 
scona  cousin  and  heir,  without  set- 
]  how  she  is  such  cousin  and  heir, 
«cial  demurrer ;  for  such  omission 
dly  one  of  substance,  not  of  form ; 
■y  be  made  the  subject  of  general 
'.  This  doctrine  is  laid  down  by 
eant  Williams,  in  his  valuable  edi- 
aamlrrf,  vol.  S.  45,  (G.)  note  4  ;  it 
laid  to  be  an  established  rule,  that 
I  actions  brought  by  an  heir,  on  the 
hia  ancestor,  the  demandant  must 
p  he  is  heir.  It  is  not  enough,  to 
heir  to  such  an  one,  but  he  must 
I  apeeially,  in  what  manner  and 
.  heir,  and  that  too  with  accuracy 
letneaa,  otherwise  it  will  be  had  on 
r.  or  after  judgment  for  the  de- 
,  by  default'  or  on  demurrer. 
atftfae  tenant  has  acted  with  abun- 


dant and  excessive  caution  in  meeting,  with 
a  special  demurrer,  the  demandant  who 
ventures  to  come  before  the  Court  with  a 
motion  to  amend,  that  is,  in  fact,  to  place 
a  different  count  upon  the  record.  Every 
reported  case  is  adverse  to  the  demandant, 
except  one,  which  is  to  be  found  in  Mr. 
Ro8cae*s  book,  page  178,  where,  on  a  writ 
of  right  in  the  Common  Pleas  Court  of 
Lancaster,  after  demurrer  to  the  count  for 
the  omission  of  the  words  as  of  rights  leave 
was  given  to  amend,  by  the  insertion  of 
such  words;  but  it  should  be  remembered, 
that  the  motion  there  was  supported  by  an 
affidavit  of  merits.  To  this  case,  more- 
over, was  to  be  opposed  that  of  Tooth  v. 
Boddinglon  (3) ;  there  an  amendment  was 
made  by  a  Judge's  order,  to  enable  the 
demandant  instead  of  demanding  freehold 
lands,  to  allege  that  he  was  seised  at  the 
will  of  the  lord ;  and  the  Court,  thinking 
that  the  amendment  was  such  as  ought  not 
to  be  permitted  in  a  writ  of  right,  made 
the  rule  for  discharging  the  order  absolute. 
The  case  in  3  Bos»  ^  PuL  453,  was  pre- 
cisely the  case  before  the  Court.  There 
the  count  stated  that  the  right  descended 
to  four  females  as  heirs  and  nieces,  without 
stating  how  they  were  nieces  and  heirs. 
Best,  Serj.,  admitted  that  the  count  could 
not  be  supported,  but  applied  for  leave  to 
amend  on  the  authorities  of  Scott  v.  Perry 
(4),  where  an  amendment  was  allowed  in 
Jfoi-medon,  there  having  been  a  mistake  in 
setting  out  the  estate  tail  in  the  writ ;  and 
of  Theol.  Dig.  lib.  8.  c.  ftS.  s.  21,  where 
amendment  was  also  allowed  in  a  writ  of 
dower ;  the  Court  observed  that  it  was  not 
of  course  to  amend,  but  that  the  deman- 
dant ought  to  make  out  a  case  by  affidavit ; 
and  the  case  of  dower  could  afford  no  au- 
thority in  a  writ  of  right,  it  being  a  maxim 
that  three  tilings  are  always  favoured  in 
law — life,  liberty,  and  dower.  The  Court, 
therefore,  only  granted  a  rule  to  shew 
cause  for  an  amendment,  and  that  rule  was 
subsequently  discharged  on  account  of  the 
insufficiency  of  the  affidavit;  but  what 
that  insufficiency  was,  the  Court  unfor- 
tunately could  not  now  be  informed. 

[BosANQUBT,  J. — Since  the  year  1797 
there  have  been  some  writs  of  right  before 

(3)  1  Biog.  SOS  ;  a.  0.  1  Law  Journ.  C.P.  66. 

(4)  S  Will,  f  06 ;  s.  c.  a  W.  Black.  758. 
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the  Court,  and  in  no  case  would  they  allow 
an  amendment  of  the  count,  except  under 
most  favourable  circumstances,  supported 
by  affidavit.  It  would  be  a  great  hardship 
on  the  tenant,  if  he  were  obliged  to  state 
all  his  titles  two  or  three  tiroes  over  in  a 
court  of  justice,  with  perhaps  a  convey- 
ancer at  his  back  to  take  advantage  of  any 
infirmity  or  defect  that  may  appear.] 

In  Charlaood  v.  Morgan  el  Ux,(5)  the 
Court  refused  to  allow  the  demandant,  in 
a  writ  of  right,  to  amend  the  mistake  of  a 
christian  name.  The  pedigree  was  thus 
stated  in  the  count :  "  And  from  the  said 
Robert,  (the  ancestor  last  seised,)  because 
he  died  without  issue  of  his  body,  the  right 
descended  to  John  Charlwood,  as  brother 
and  heir  of  the  said  Robert ;  and  from  the 
said  John,  because  he  died  without  issue 
of  his  body,  the  right  descended  to  James 
Charlwood,  as  brother  and  heir  of  the  said 
Thomas;  and  from  the  said  James  the  right 
descended,"  &c.  &c.  To  this  count  the 
tenant  demurred  specially,  and  assigned 
for  cause,  that  no  right  was  deduced  from 
John  Charlwood  to  James  Charlwood,  in- 
asmuch as  it  was  alleged  that  from  the 
said  John,  because  he  died  without  issue 
of  his  body,  the  right  descended  to  James 
('harlwood,  as  brother  and  heir  of  the  said 
Thomas,  whereas  no  mention  was  made 
before  of  any  person  named  Thomas,  from 
whom  the  said  James  Charlwood  deduced 
any  title.  A  rule  nisi  for  amending,  was 
obtained  on  an  affidavit,  which  stated  that 
in  the  count,  as  originally  drawn,  the  right 
was  stated  to  have  descended  from  John 
Charlwood  to  Thomas  Charlwood,  as  bro- 
ther and  heir  of  the  said  John,  and  from 
the  said  'J'homas,  &c.  But  it  was  found 
advisable  before  the  count  was  delivered 
to  strike  out  the  statement  of  the  descent 
to  Thomas  altogether ;  the  words  *'  as 
brother  and  heir  of  the  said  John"  were 
by  mistake  struck  out,  and  the  words  **  as 
brother  and  heir  of  the  said  Thomas"  suf- 
fered to  remain.  Per  Mansfield,  C.  J., 
**  Had  not  this  been  a  proceeding  by  a  writ 
of  right,  the  Court  would  have  been  willing 
to  amend  the  mistake  which  has  arisen, 
and  into  which  the  most  careful  pleader 
may  have  fallen.  But  considering  the 
noture  of  this  proceeding,  how  much  it  has 

^51)  1  Ktr  R*p.  64. 


always  been  discouraged,  how  1 
have  been  permitted  to  avail  tl 
every  advantage  to  defeat  it 
demandants,  I  am  of  opinion 
some  precedent  for  such  am> 
be  produced,  the  soundest  exc 
discretion  will  be,  not  to  allow 
ment."  The  rule  was  acco 
charged.  It  was  quite  a  mistal 
that  the  amendment  of  a  coi 
of  right  was  like  that  in  formedi 
minal  cases,  which  may  deper 
measure  on  the  discretion  oi 
In  Baylis  v.  Afan»tn^  (6)  the  C 
to  permit  the  demandant  to 
count,  by  introducing  an  addit 
the  descent ;  the  count  stated 
have  descended  from  one  Ro 
last  seised,  to  the  demandant, 
fact,  it  descended  to  John  Bayl 
of  the  demandant,  and  from  hi 
mandant.  The  affidavit  stal 
demandant  had  been  misinf) 
unless  the  amendment  were 
demandant  would  be  barred  b; 
of  Limitations;  but,  never 
Court  would  not  grant  the  rul 
ment  v.  Jukes  (7)  the  Court  wc 
mit  the  demandant  to  disconti 
the  demandant,  having  disco' 
take  in  his  count,  of  an  omii 
step  in  a  descent  from  the  grai 
tained  a  side  bar  rule  to  discc 
a  rule  nisi  being  obtained  to 
the  Court  made  it  absolute,  an 
the  side  bar  rule  with  costs. 
Radway(fi\  upon  motion  to  qi 
of  summons  to  the  four  kni 
ground  that  no  previous  noti< 
it  was  served  on  the  tenant's 
support  of  the  motion  it  was 
would  be .  in  the  demandant's 
and  the  object  of  the  applic 
prevent  any  objection  that  mig 
the  tenant's  right  to  challei 
knights.  The  Court  rejected 
tion;  the  Lord  Chief  Justice  C 
"  that  the  rule  adopted  on  < 
is,  that  as  a  writ  of  right  gei 
to  disturb  a  possession  which  I 
for  a  considerable  length  of  tir 
will  not  assist  the  demandai 

(6)  1  New  Rep.  «33. 

(7)  «NewKep.  429. 
(«;  1  Miifih.  60i, 
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diflkaliiet  that  may  occur  to  him ;" 
itli,  J.  obter?ed,  that  a  writ  of  right 
ally  a  very  Texatioua  proceeding. 
r.  Blake  {B\  upon  motion  to  amend 
ea,  the  original  writ  of  entry  tur 
em  U  poeif  and  the  count  thereon, 
ing  out  the  word  elder ;  the  appU- 
'aa  rejected  hy  the  Court.  Webb  r. 
I)  could  not  be  called  a  case  of 
ent ;  the  tenant  there  had  signed 
It  irregularly,  and  the  Court,  as  a 
if  course,  set  it  aside.  A  new  rule 
ice  should  not  be  introduced  upon 
bority  of  the  single  case  in  the 
1  Pleas  Court  of  Lancaster.  There 
ling  in  the  demandants  affidavit  to 
lim  to  the  favourable  consideration 
Coort.  The  motion,  if  granted, 
Bipose  peculiar  hardship  on  the 
la  he  had  been  in  possession  twenty- 
ara  without  paying  rent,  and  had 
id  300/.  on  the  property. 
v^UBT,  J. — As  far  as  my  memory 
Da,  the  blank  leA  in  JVebb  v.  Lane 
caaioned  thus: — the  word  eepteee 
nnally  filled  up  by  the  pleader,  but 
k  who  had  to  take  a  copy  could 
[  it,  and  accordingly  he  left  a  blank 

which  he  could  not  write. 
tMf  Serj.f  in  reply,  still  thought 
re  was  no  reason  or  sound  princi- 
sfiisiDg  to  amend  in  a  writ  of  right 
lan  in  any  other  action.  It  was 
f  dear,  from  the  cases  cited,  that 
irt  would  grant  leave  to  amend 
atisfactory   affidavits.      Assuming 

be  the  principle  which  was  to  be 
id  from  tlie  cases,  the  one  before 
irt  was  precisely  similar  to  that  in 
f  PuL  The  error  there  was  as 
ae  of  substance  as  the  error  here  ; 
rule  was  granted,  which  was  dis- 
.  merely  because  the  affidavit  was 
ifiMtory.  In  Charlmood  v.  Morgan 
li  waa  not  deduced  at  all  to  the  de- 
t  firom  the  ancestor  last  seised,  and 
pasity  of  such  correct  deduction  is 

from  Slade  and  wife  v.  Dnwland 
[t  should  be  also  remembered,  that 
ence  of  opinion  as  to  the  propriety 
idingin  writs  of  right  existed  among 
t  Judges ;  Barons  Bayley  and  Wood 

TtaoL  .57f . 

S  Bia|.  985 ;  t.  e.  7  Ltw  Joaro.  C.P.  71. 

I  Bos.  &  Pal.  570. 


having  decided   that    such    amendments 
should  be  made  as  in  other  actions. 

TiHDAL,  Loan  C.  J.— I  have  always  un- 
derstood it  to  be  a  fixed  and  decided  rule 
of  practice,  that  the  count  in  a  writ  of 
right  is  not  to  be  amended  by  the  inter- 
position of  the  Court.  This  is  stated  to 
be  an  established  rule  in  Mr.  Serjeant 
\Vil]iams'seditionofiS'rrtniiim'«/{f/K>rfi,than 
which  there  cannot  be  a  higher  autliority, 
and  which  may  be  considered  as  a  text 
book  in  the  study  of  the  law.  I  have  ever 
considered  that  this  rule,  that  a  writ  of 
right  is  not  to  be  favoured,  depends  on  a 
principle  of  a  twofold  nature  ;  in  the  first 
place,  by  adopting  such  doctrine,  the  party 
complaining  will  be  compelled  to  use  a 
greater  degree  of  vigilance,  and  bring  his 
action  when  his  right  shall  have  accrued. 
He  will  be  obliged  to  attack  his  adversary 
when  that  adversary  is  prepared,  and  has 
the  means  of  resistance  within  his  reach. 
The  second  ground  of  the  principle  ia 
founded  upon  and  arises  from  the  forms 
and  proceedings  of  such  real  action  itself. 
From  the  nature  of  the  action  the  tenant  is 
generally  obliged  to  join  the  muee  on  the 
mere  right,  and  he  must  begin ;  and  it  is 
possible  that  a  person  may  stand  by  his 
side,  who  has  lain  by  until  that  moment, 
for  the  purpose  of  discovering  his  title, 
and  who  may  on  a  subsequent  occasion 
bring  a  similar  action  against  him.  This 
action  must  of  course  continue  as  a  remedy 
as  long  as  it  is  allowed  by  the  law,  but 
most  unquestionably  it  will  not  meet  with 
favour  or  indulgence.  It  has  been  dis- 
couraged in  this  court  by  successive 
Judges.  Ditmsday  v.  Hughes  came  before 
the  Court  in  the  time  of  Lord  Alvanley,  a 
most  excellent  and  learned  Judge,  who 
had  practised  much  in  the  Court  of  Chan- 
cery, and  who  would  be  most  anxious  to 
lend  an  ear  to  the  complaint  of  the  party, 
if  he  could  do  so  with  propriety  or  justice. 
Charlwood  v.  Morgan  was  discussed  when 
Sir  James  Mansfield  presided ;  and  the 
case  in  1  Marnhall  came  under  the  cogni- 
sance of  the  Court  when  Sir  Vicary  Gibba 
was  Lord  Chief  Justice.  In  Tooih  v.  Bod^ 
dinglon  the  Court  discharged  a  Judge's 
order,  which  gave  the  demandant  leave  to 
amend.  The  case  in  5  Bingham^  where  a 
blank  was  left  in  a  count  of  the  writ,  could 
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not  be  ctUed  one  of  amendment,  the  clerk 
could  act  make  out  the  word  espleeSf  and 
left  a  blank  until  he  could  get  it  filled  up  ; 
the  tenant  upon  this  took  ^e  law  into  his 
own  bands,  and  instead  of  demurring  as  he 
ahould  have  done,  he  entered  up  a  judg- 
ment, which  the  Court,  as  a  matter  of 
course,  set  aside  as  irregular.  The  con- 
duct of  the  clerk  upon  the  occasion  was 
just  as  if  in  the  old  time,  when  the  form  of 
pleading  was  ore  tenuis  the  Prothonotary 
of  the  Cou^t  met  with  some  difficulty,  and 
could  not  proceed  without  assistance  from 
without.  The  authorities  having  shewn 
that  no  amendment  would  be  admitted 
without  strong  grounds,  supported  by  affi- 
davit, let  us  now  see  whether  there  are  any 
in  this  case  of  so  favourable  a  nature  as  to 
induce  the  Court  to  deviate  from  its  usual 
and  uniform  practice.  The  affidavit  pro- 
duced here  is  exactly  like  that  in  Chatl- 
wood  V.  Morgan^  it  merely  states  that  a 
mistake  was  unfortunately  made,  and  ex- 
plains and  describes  the  nature  of  such 
mistake ;  it  mentions  no  uncontrollable 
necessity  or  inevitable  casualty;  neither 
does  it  apeak  of  any  false  information  given 
by  the  tenant,  which  would  perhaps  be  a 
good  ground  of  interference  on  the  part  of 
the  Court.  For  these  reasons  I  am  of  opi- 
nion that  this  amendment  cannot  be  allowed, 
and,  consequently,  this  rule  must  be  dis- 
charged. 

Park,  J.— I  am  of  the  same  opinion. 
The  objection  is  not  made  by  this  deman- 
dant, until  the  opposite  party  has  put  upon 
the  record  the  error  which  he  has  com- 
mitted ;  he  then  comes  to  the  Court,  and 
asks  to  be  permitted  to  amend.  But  this 
will  be  refused  by  the  Court,  unless  the 
reasons  which  he  alleges  in  support  of  his 
motion,  are  of  a  satis&otory  nature ;  indeed, 
I  need  scarcely  repeat  that  which  has  been 
said  by  my  Lord,  as  to  the  hardship  of  im- 
posing on  the  tenant  the  necessity  of  pro- 
ducing and  supporting  his  claims  in  a  court 
of  justice,  where,  perhaps,  a  third  party  may 
lie  by  to  pick  a  hole  in  his  title.  Some  of  the 
cases  cited,  were  decided  when  Sir  James 
Mansfield  was  Lord  Chief  Justice,  others 
in  the  time  of  Lord  Alvanley,  assisted  by 
the  knowledge  and  experience  of  such 
excellent  Judges  as  Mr.  Justice  Heath 
and  Sir  A.  Chambre ;  and  it  would  savour 
rather  of  presumption,  if,  afler  so  long  a 


train  of  decisiooa,  (torn  \t 
time,  a  period  of  thirty-mi 
were  to  overturn  the  uBift 
the  authority  of  the  singlf 
ham^  which  looks  ratli^ 
but  where,  in  fact,  the  Co( 
that  the  tenant  should  not 
because  it  was  irregular^ 
position,  however,  to  thtti 
from  the  Common  Pleas  c 
be  put  the  decision  in  1 
the  Court  discharged  a  J 
making  an  amendment,  ai 
advertently  granted.  It 
borne  in  mind,  that  of  the 
decided  the  case  at  Lao 
were,  no  doubt,  entitled  I 
spect  for  their  ability  and 
Mr.  Baron  Bayley,  was  os 
ed  in  endeavouring  to  obu 
in  such  cases,  and  it  waaj 
mind  may  have  a  bias  i 
doctrine  of  which  he  i 
though  unsuccessful  advoc 
it  is  impossible  for  the  C 
a  long  current  of  authoriti 
of  a  contrary  decision,  ev 
whose  opinions  were  gei 
the  highest  respect. 

BosANQUBT,  J.— I  am 
nion.  This  amendment  c 
without  disturbing  that  w 
my  own  personal  experien 
and  settled  practice  of  th 
year  1797.  From  that 
sent,  1  have  been  in  this  • 
pacity  or  other,  with  the  es 
short  interval.  It  has  be< 
gument,  that  amendment  i 
in  real  as  well  as  in  pers 
tliat  the  same  facility  sh 
both.  To  this  propositi 
pared  to  assent.  In  my 
may  justly  give  to  one  dec 
a  facility,  which  it  withhol 
and  the  distinction  is  pre 
regard  to  a  writ  of  righi 
this  remedy,  must  come  | 
title,  his  facts,  and  his  pli 
be  correct  in  all,  and  if  I 
say  they  will  not  assist  h 
assist  the  tenant  in  every 
power.  We  are  told  onh 
decision,  and  that  in  a  caa 
Common  Pleas  at  Lanoaat 
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B^  as  to  real  actions,  are  to  be 
a  the  Court  of  Common  Pleas  at 
rcTg  and  not  from  the  court  at 
The  Court  do  not  say»  that 
f  Bot  possibly  occur,  in  which 
Its  may  be  allowed :  but  is  this 
e  f  it  certainly  is  not.  In  Charl- 
Warganf  a  similar  mistake  was 
1  the  demandant  endeavoured, 
Oy  to  introduce  a  step  or  steps 
digree;  besides,  nothing  can  be 
iQiar,  at  least  as  far  as  any- 
awdod  with  a  real  action  can 
I  be  fiuniliar,  to  the  pleader,  than 
I  die  demandant  undertakes  to  set 
(digree,  he  must  do  it  with  aecu- 
sarrectness.  As  to  the  case  in  the 
Common  Pleas  at  Lancaster,  I 
rain  from  expressing  my  surprise 
lendment  should  hare  been  made, 
r  demandant  in  his  count  omitted 
'*  aa  of  right,"  and  upon  application 

0  learnei  Judges  already  men- 
ief  waa  given,  and  the  party  was 
3  amend.  Now,  it  is  notorious, 
imU  amd  Wife  v.  Damland,  the 
ff of  right"  were  deemed  essen- 
saaary  in  the  count,  and  upon 
ror  the  Court  of  King's  Bench, 
•borate  argument  ( 1 8),  affirmed 
B  of  the  Common  Pleas.  And 
ading  this  decision,  relief  was 
.ie  party  committing  such  error, 
■oc,  however,  be  forgotten,  that 

1  Wood  always  entertained  ideas 
nactice  upon  writs  of  right  dif- 
n  those  acted  upon  by  this  Court ; 
the  other  learned  Judge,  he  was, 
dw  bar,  generally  employed  aa 
a  anpport  of  the  doctrine  of 
It;  and  it  may  be  presumed,  that 
•rior  court,  he  acted  upon  those 
hicfay  in  the  course  of  such  prac- 
id  formed.  On  the  whole  I  am 
y  that  there  is  nothing  favourable 
B  of  the  denumdant,  and  the  rule 
lequently,  be  discharged. 

6»9  J« — 1  am  of  the  same  opi* 
lia  action  generally  imposes  a 
ardahip  on  the  tenant.  He  is  in 
■^obliged  to  begin  ;  and,  by  way 
iapeoaation  for  the  difficulty  thus 
Ml  him«  the  law  renders  it  neces- 

(13)  5  Eat,  ert. 


sary  for  the  demandant  to  shew  his  pedi- 
gree, and  forces  him  to  set  it  out  with 
accuracy  and  care.  This,  according  to  the 
opinion  of  Mr.  Serj.  Williams,  is  an  esta- 
blished rule  of  the  Court,  and  is  founded  on 
reason  and  justice.  In  this  case,  the  de- 
mandant has  violated  the  established  rule, 
and  after  special  demurrer  for  such  viola- 
tion, he  comes  to  inform  the  Court  of  the 
error  which  he  has  committed,  and  praya 
ita  permission  to  amend ;  but  it  is  not  the 
practice  of  the  Court  to  allow  such  amend- 
ment, except  under  circumstances  of  a 
peculiarly  favourable  nature,  and  such  cer- 
tainly do  not  exist  in  that  case  to  which 
our  attention  is  now  called  :  whatever  in- 
dividual opinion  may  be,  it  ia  more  bene- 
ficial to  the  public,  and  more  conducive  to 
the  ends  of  justice  to  adhere  to  decided 
cases  and  establiahed  practice,  than  to  act 
upon  private  notions  of  expediency,  and, 
by  ao  doii^,  violate  uniformity  of  system. 

Rule  dueharged. 


Some  observations  being  made  as  to  the 
costs,  it  was  suggested  by  the  Court,  that, 
aa  there  were  no  costs  in  a  writ  of  right, 
the  rule  ahould  be  diacharged  without 
them. 

There  were  some  other  topics  in  the 
affidavits  in  support  of  the  rule,  founded 
upon  the  situation  of  the  parties,  but,  aa 
they  were  totally  irrelevant  to  the  subject 
of  discussion,  (the  amendment  of  the  count,) 
and  were  not  noticed  by  the  Court,  all 
mention  of  them  has  been  omitted  in  the 
report. 

As  to  the  practice  of  the  Court,  in  giv- 
ing cosM  in  interlocutory  proceedings,  aa 
on  applications  to  amend,  which  reat  in  the 
discretion  of  the  Court,  see  Roteo*  <m  Reai 
Aciioni^  p.  821. 

As  to  the  necessity  on  the  part  of  the 
demandant  of  shewing  by  actual  seisin,  by 
taking  the  esplees,  either  by  himself  or  the 
ancestor  from  whom  he  claims,  aee  Dally 
V.  /rffii^(14). 

(14)  1  H.  Blsek.  t. 
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i«»^r<  M  f^#  fif*  iiftiMf*  ^f  ^iff$-u\  writ,  lit  th«: 
•*fff«i   Mifin   li^llMifj  fiifii,  I  hill  ft*  thft  office 

«>M4  ill   MH|llll.'fe«r|(  111;  Mr«l»Jkff*|«]  t/>  ff/t  thrift: 

Un^  li«  nli'/iiM  Ih'  Mrffet^fl,  in  miiA  tli«i 
wHI  iiMftil  iHil  |#y  (Utrn  WJi»  «((iiin«t  I114 
|#if««/M.  'I  Ifii  «#ni''fr,  ill  «ii4Mri'r  to  lii»  in- 
fjiihy,  4lfii««l  Hiiif  Orci'M  IiikI  not  ttirri  %\ifA 
oMf  Any  «i«<'f(iihi»fi.  (iMirffn  ri'ni'Wi'd  lii« 
lii'jHJf  y  Nt  iliMif  I'lit  liiiii'*,  niifl  niiiiliy  Imrii- 
( il  lliiil  lltii  f  HI  I  ifiifiii  ■iiml  fiiit  wii«  n^niiiNt 
liU  iifMiilH.  'ritii«ii  f'lii-u  liMviiitf  Mpprnrfd 
nil  iliit  liUl,  llin  liiiiil  riiirf  Jiiiiiirii  iliil 
Mill  lliliib  lliry  iiiiifeiilMli'il  nil  nrt  cirhiiiik< 
iii|iliV,  Hii«l  iliii  |iMV  I1111111I  for  lliQ  clrfiMi- 
lUiiit 
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trtrlinir-ziiniK.  tr 
vr  wTtL  It    ^sisz   mt 
vu'ji  rrhut^  none.  sixxi=rr 
•^iTLTin^^.    ifsmiiniuL 

UTAAZ  11    t-'Sil    XT   IKUa   life  s 

«r.  V '  'jtZiirrzxLrj  '  rasr«  ess 
wri  »-i-  "-*-  fcl  :ais  itra  ^  11121  3 
**v--*  =:»ei::j:ca  u  rjnirriniiic  J 
JAJLJcrr^crr.    its    i~nxiLzr**t  :    n 

thro^j^h  the  irrr*c««cau:c  cc 
in  point  of  If,  s  >i^  ir  ict  «s 
with  it  the  co=s«q=ft:o»  ex" 
If  the   |Mirtv  asHec:cd   birsselt   i 

own  houie,  such  wou'.d  cieArW  h 
of  hankruptcy:  so  i:  would  b«if  b 
ed  himself  from  his  ordinary  place 
ncss,  a%  from  the  Royal  Exchang 
h<;  was  in  the  habit  of  frequentin 
tain  hours,  or  from  any  given  pla 
he  may  have  made  an  appointmei 
nil  account,  and  which,  pro  k6e  1 
he  coiisidered  his  place  of  busin 
the  mere  forbearing  to  go  to  a  pla 
no  creditor  had  a  right  to  exp 
where  he  had  no  ofRce  for  the  pi 
transacting  business,   and   where 
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so  appointment ;  such  negatives 
ever  amount  to  an  act  of  bankrupt* 
lat,  which,  in  the  eye  of  the  law, 
ted  an  act  of  bankruptcy,  should 
*  definite  and  intellif^ible.  Suppose 
nrere  to  refuse  an  invitation  to  din- 
t  he  should  meet  a  creditor  at  the 
ottld  such  refusal  amount  to  an  act 
raptcy  f  Suppose  a  party  were  to 
wslking  in  a  certain  direction,  from 
Be  motive,  would  such  conduct 
him  liable  to  the  bankrupt  laws? 
ire  mere  acts  of  volifion,  they 
imount  to  a  neglect  of  duty  or  of 
I.  The  rule  by  which  a  man  was 
bankrupt,  should  be  clear  and  no- 
It  should  be  some  defined,  une- 
I  act  done,fbr  the  purpose  of  defeat- 
itora.  '1  he  act  imputed  to  George, 
aae  before  the  Court,  namely,  his 
Dg  to  go  to  a  place  where  he 
le  no  appointment — where  he  had 
nets  to  transact,  no  duty  to  per- 
irhere  no  creditor  had  a  right  to 
him,  was  too  vague  and  too  rc- 
I  constitute  an  act  of  bankruptcy. 
uueoat  V.  Farebrofher  (1),  it  was 
at  a  trader  does  not  commit  an  act 
ruptcy  by  absenting  himself,  unless 
nt  himself  from  his  place  of  abode, 
of  business,  or  from  some  particu- 
itor.  He  should  not  be  declared 
upt  merely  because  he  might  have 
inv  place  where  pleasure  or  caprice 
d  him,  and  where  no  creditor  had 
to  expect  him. 

EKSON,  J. — Does  not  George  appear 
gone  to  a  privileged  place,  for  the 
•of  obtaining  information  ?] 
e  did  not  go  to  the  place  ;  he  was 
;  there  at  the  time.  He  beckoned 
er  to  come  to  him  ;  he  merely  re- 
Rrom  going  to  a  place  where  he,  pcr- 
herwise  might  have  gone,  if  he  were 
rred  by  the  apprehension  of  incon* 
i  or  danger. 

>AL»  LoaD  C.  J. — Suppose  a  man 
leatre  were  to  see  his  creditor,  and 
dtflerent  part  of  the  house,  or  be- 
B  scenes,  to  avoid  him,  would  not 
n  act  of  bankruptcy  ?] 
ffoold  be  an  act  done  affirmatively : 
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it  would  not  be  a  mere  negntive,  as  in  the  case 
before  the  Court.  In  Gill'mshnm  and  of  hen 
V.  LaiMfr(Jt)t  the  bankrupt  frequently  rt^tired 
from  Change,  on  the  approach  of  any  of  liis 
creditors,  desiring  a  friend  to  tell  them  ho 
was  not  there  ;  and,  upon  one  occasion,  he 
made  an  appointment  with  a  creditor  to 
meet  him  there,  but  had  broken  it.  At 
another  time,  being  at  the  theatre,  and  hear- 
ing that  a  sheriff's  officer  was  coming  to 
look  for  him  there,  he  retired  behind  the 
scenes,  requesting  a  friend  to  tell  the  officer 
he  was  gone,  and  remaining  concealed  till 
the  officer  quitted  the  theatre.  In  Chenoweth 
V.  Hay  (3),  the  tradesman  went  to  his  neigh- 
hour,  concealed  himself  in  a  back  room, 
and  desired  his  friend  to  watch,  and  when 
told  that  the  officer  was  gone  he  returned 
home.  These,  it  was  evident,  were  all  po- 
sitive acts ;  they  were  not  merely  negative, 
as  in  the  case  before  the  Court.  In  Fisher 
V.  Boucher  {4f),  the  Court  was  inclined  to 
think  that  the  departing  from  the  dwelling- 
house,  to  constitute  an  act  of  bankruptcy, 
must  be  with  an  absolute  intent  to  delay 
creditors ;  if  it  be  only  with  intent  to  delay 
creditors,  in  case  a  particular  event  occurs^ 
and  that  event  does  not  occur,  it  is  not  an 
act  of  bankruptcy ;  so  here,  the  event  feared 
by  George,  the  suing  out  of  a  ca.  Ma.  by  his 
creditor.  Green,  did  not  occur;  and,  there- 
fore, his  conduct  did  not  amount  to  an  act 
of  bankruptcy.  The  other  point,  that  of 
the  fraudulent  preference,  has  been  ex- 
pressly negatived  by  the  jury.  The  circum- 
stances of  the  case  sufficiently  shew,  that 
the  payments  were  made  under  pressure, 
without  the  slightest  wish  on  the  part  of 
the  tradesman  to  give  an  undue  preference 
or  exhibit  any  partiality;  and  Cook  v. 
Rogers  (5)  is  an  authority  to  shew  that  the 
motives  and  state  of  mind  of  the  bankrupt 
may  be  left  to  the  jury,  on  a  question  whe- 
ther a  payment  is  voluntary  or  compulsory. 
Upon  the  whole,  no  act  of  bankruptcy  had 
been  committed ;  and  even  if  there  had,  the 
payments  were  found  by  the  jury  not  to  be 
fraudulent,  and  they  were  protected  by  the 
83nd  section  of  the  statute. 

IVildCf  Serj,^  in  support  of  the  rule.— If  a 

(S)  6  TtQQt.  53t ;  ••  c.  t  Mar*  S36. 

(3)  1  Mftu.  &  Selw.  676. 

(4)  10B.&C.705;s.c,8UwJona.K.B.I06. 
rS)  r  Biiif.  «3B. 
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ptrty  were  to  be  judged  bj  Uie  natural 
eouKqutoeti  ofbis  own  coodoct,  or  by  the 
construction  which  the  Courts  oDiioriDly 
pot  on  the  words  of  the  sutote^  be  may  be 
said  to  defeat  and  delay  his  creditor  Ly 
forswearing  to  go  where  he  would  other- 
m%e  liave  gone,  as  completely  and  as  de- 
cidedly as  if  be  had  absented  himself  from 
his  own  house.  Previous  to  the  decision  in 
Fiohcritan  r,  Li(idel(6)t  to  constitute  an 
act  of  bankruptcy  by  departing  from  the 
dwelling,  it  was  not  alone  sufficient  that  a 
creditor  should  be  thereby  delayed,  but 
the  departure  roiut  have  been  with  that  in- 
tent ;  but  since  that  decision,  the  act  is 
referred  to  the  party's  intention;  and  it  is 
immaterial  whether  the  creditor  is  delayed 
or  not.  The  intention  of  the  bankrupt  is 
now  deciftive  of  the  act  of  bankruptcy. 
Fuher  v.  Boucher  was  not  an  autiiority 
on  I  lie  point  at  present  before  the  Court. 
The  line  of  distinction  was  this :  the  party 
there,  was  not  detected  in  any  situation 
consistent  with  tlie  intention  of  not  seeing 
his  creditor.  It  was  not  proved  that  he  had 
retired  to  a  part  of  the  house  which  he  did 
not  usually  occupy — that  he  had,  for  exam- 
ple, gone  into  a  back  room,  whilst  he  had 
determined  not  to  see  his  creditor.  Tlie 
case  was  decided  on  tliis  principle,  that  the 
party  was  not  acting  in  the  intention  of 
avoiding  hiK  creditor ;  if  he  were,  tlie  deci- 
sion would  be  different.  There  was  no 
evidence,  that  he  did  keep  house  or  absent 
himself,  the  intention  was  merely  proKpec- 
tive.  The  party  speculated  on  his  return, 
according  to  circumstances;  he  wrote  to  his 
cieditors;  if  the  answer  was  favourable,  he 
would  return,  if  adverse,  lie  would  not ;  and 
in  the  meantime,  he  would  wait  at  the  next 
turnpike  gate.  The  answer  was  favourable, 
nnd  he  did  return.  Neither  was  it  affected 
hy  the  decision  in  Harvey  v.  RamsboUom 
(7),  where  a  trader  having  been  arrested, 
desired  his  servants  not  to  let  into  the 
house  any  person  whom  they  did  not  know, 
as  he  was  afraid  of  being  arrested  again, 
and  the  doors  being  kept  shut  and  no  per- 
son admitted,  until  it  was  ascertained  through 
a  window,  who  he  was  ;  the  Court  held 
this  to  be  an  net  of  bankruptcy,  though  no 

(6)  9  Knit,  -187. 

^T)  I  13.  &  C.  ftb',  i.e.  1  f-awjoum.  K.B.  t.j. 


CTtd'iiar  vu  &:t=l.t  cesed.  It  I 
&aid,  d^t  George  had.  no  appon 
Cbazjccrr  Lazie :  h^  wear  is  the  c 
ing  of  ail  apgcai:£z«£.%  bet  cvid« 
tLe  pariT  i«  afrkid  to  do  so!  Hei 
mains  in  cat  ceGir.j  to  protect  bin 
he  beckosiS  an  cs^cer  of  anorhfi 
him  certain  iaibrmaiion,  which  h 
is  afraid  to  seek :  what  is  this,  bi 
ing  a  crediior,  by  avoiding  the  writl 
as  in  this  case,  anything  has  been  i 
the  intention  of  delaying  a  credit 
perfectly  immaterial  whether  it  i 
done  by  acting  or  forbearing  to  ad 
a  party  refrains  from  going  to  a  pla 
he  would  otherwise  go  opon  his  law 
ness,  such  act  is  a  withdrawing  oi 
from  his  creditor;  though  a  writ 
be  out  against  him  on  that,  nor  wg 
on  the  next,  day.  Benuueoni  v.  Fa 
has  been  cited ;  but  what  are  the  fac 
case  ?  The  younger  Chambers  al 
committee  of  the  creditors,  at  a  hoi 
by  them  in  South  Molton  Street, 
of  license  was  given  to  him,  and  h( 
the  committee  when  they  requi 
to  do  so.  The  committee  actec 
certain  time,  and  up  to  that  time  ( 
attended  them.  The  committee, 
was  dissolved,  and  the  letter  of  li« 
Yoked ;  and  after  that,  Chambers ni 
to  South  Molton  Street :  the  Co 
that  such  absenting  himself  was  r 
of  bankruptcy  ;  for,  according  to 
sions,  the  absenting  has  been 
to  the  case  of  a  party  absenting 
from  his  own  regular  place  of  busii 
after  the  committee  ceased  to  act, 
no  business  for  the  party  to  tr 
South  Molton  Street.  But  Ge 
business  at  the  sheriflf's  office,  an 
bearing  to  go  there  ^as  an  absent 
self  with  intent  to  defeat  and 
creditor.  As  to  the  fraudulent  i 
and  want  of  knowledge,  it  was  ui 
possible  for  the  defendants  to  suf 
part  of  their  case.  George  had 
many  months,  in  a  state  of  the  gn 
barrassment,  and  executions  were 
ly  in  his  house  ;  this  must  have  be 
to  the  defendants,  the  payments  wc 
fore  fraudulent,  and  were  not  pro 
tlie  statute. 

Cur,  ad 
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iAL»  LoKD  C.  J.,  now  delivered  tlie 
nt  of  the  Court.  —  The  principal 
1  in  this  cate  is,  whether  the  facts, 
looed  at  the  trial,  which  occurred 
I  George  and  the  sheriflT's  officer, 
eda  in  law,  to  an  act  of  bankruptcy. 
,  it  appears,  had  a  creditor  of  the 
r  Green,  who  had  sued  out  an  ex- 
against  him,  and  he  was  anxious  to 
n  what  the  precise  nature  of  the 
was,  whether  it  was  a  fieri  facias 
lis  goods,or  a  capiat  ad  satixfaciendum 
hia  person.  For  the  purpose,  if 
,  of  making  the  discovery,  he  stood 
Ixittom  of  Chancery  Lnne,  which  is 
on,  and  beckoned  to  Whittaker,  the 
who  was  at  the  sheriff's  office, 
ip  in  the  lane,  to  come  to  him,  thnt 
t  make  the  inquiry  and  rrceive  the 
lion  which  he  sought.  He,  at  the 
ae,  stated  to  the  officer  his  wish  that 
kl  make  the  necessary  searcli,  and 
'  the  nature  of  the  writ  sued  out  by 

It  appeared,  that,  at  this  time, 
believed  the  office  of  the  sheriflfto 
he  county  of  Middlesex,  and  his 
or  desiring  the  officer  to  come  to 
the  bottom  of  Chancery  Lane  was, 
timself  expressed  it,  to  avoid  being 
,  in  case  the  writ  sued  out  against 
Green  was  a  capias  ad  satitfacien' 
he  officer  informed  him,  as  the  fact 
it  at  that  time  Green  had  not  sued 
f  execution  upon  his  judgment. 
renewed  his  inquiries  on  the  sub- 
1  he  was  finally  informed,  that  the 
i  out  was  h  fieri  facias.  Upon  the 
Westminster,  I  thought  this  was  a 
ieh  fell  within  the  class  of  Fisher  v. 
,  where  it  was  held,  that,  to  consti- 

act  of  bankruptcy  by  departing 
6   dwelling-house,    the    departure 

with  an  absolute  intent  to  delay 
I ;  and  if  it  be  only  with  intent  to 
aditora  in  case  a  particular  event 
[is,  for  example,  in  this  case,  the 
of  a  capias  ad  satisfaciendum  by 
■nd  if  the  event  do  not  occur,  it 
act  of  bankruptcy ;  but  upon  fur- 
nderation,  I  am  of  opinion,  and  my 
Brothers  agree  with  me,  that  my 
lesaion  was  erroneous,  and  that  the 
Dce  of  George  to  go  to  a  place  whi- 
ivould  have  gone  but  for  the  ap- 


prehension of  arrest,  was  an  act  of  bank- 
ruptcy, and  within  the  words  of  the  statute, 
"  otherwise  ahxenting  himself  with  intent  to 
defeat  or  delay  creditors"   The  stopping  by 
the  party  at  one  place,  and  his  refraining 
from  going  to  another,  was  as  much  a  posi- 
tive act  done  as  if  he  had  gone  in  an  oppo- 
site direction  in  furtherance  of  the  same 
object.     It  was  not  a  mere  intention  on  the 
part  of  the  bankrupt  to  do  an  act,  after- 
wards laid  down  in  consequence  of  infor- 
mation reaching  the  party  before   it  was 
necessary  to  do   it,  which  influenced  the 
Court  in  its  decision  in  Fisher  v.  Bouehetm 
Suppose  the  officer  of  the  sheriff  of  Mid- 
dlesex had  a  writ  against  George,  and  he 
had  called  him  (the  officer)  into  the  city 
of  London,  where  such  a  writ  would  have 
l)een  inoperative,  such  conduct  on  his  part 
would,  undoubtedly,  amount  to  an  act  of 
bankruptcy;    he  would,  by  such  conduct, 
have  been  absenting  himself,  so  as  to  occa- 
sion actual  delay  to  his  creditors ;  and  con- 
sequently, he  would  be  considered  as  ab- 
senting himself  with  intent  to  occasion  such 
delay.  As  to  (he  circumstance  of  the  officer 
having  a  warrant  or  not,  it  is  perfectly  im- 
material.    In  Ex  parte  Bamford  (8),  Lord 
Eldon  says,  '*  If,  knowing  that  the  officer  has 
the  writ,  the  debtor  departs,  even  under  the 
chimerical  belief  that  he  has  it  with  him, 
but  with  the  intention  to  delay,  the  act  of 
bankruptcy  is  complete."  As  to  the  objec- 
tion arising  from  the  payment  being  a  frau- 
dulent preference,  it  is  said  for  the  defen- 
dants, that  it  would  be  utterly  useless  to 
send  the  case  again  to  trial,  as  the  jury 
have  already  negatived  the  fraudulent  pre- 
ference, and  the  payment  would  be  pro- 
tected by  the   82nd  section,  as  one  really 
and  bond  fide  made  by  the  bankrupt  before 
the  commission,  not  being  a  fraudulent  pre- 
ference ;  but  in  answer  to  this,  we  think  it 
sufficient  to  say,  that  the  precise  question 
has  not  been  put  to  the  jury,  and  the  plain- 
tiff has  a  right  to  have  their  opinion  upon  it. 

The  rule  for  a  new  trial  must 
be  made  absolute. 


(8)  15  Ves.  449. 
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BAS8BT  V*  DODOIK  AND 
ANOTHER* 


Accommodation — Drawer  and  Acceptor 
— Competency  of  JVitness. 

An  accommodation  indorser  is  liable  for  the 
debt  of  the  accommodation  drawer,  under  the 
62nd  section  of  6  Oeo.  4 ;  consequently,  if 
the  drawer  become  bankrupt,  and  obtain  his 
certificate,  the  indorser  may  prove  under  the 
commission,  though  he  be  not  called  upon  to 
pay  the  bill  until  after  tlie  bankruptcy, 
Hence%  it  follows,  that  in  an  action  by  tJie 
holder  against  the  accommodation  indorser, 
the  drawer  is  a  competent  witness  for  the  de* 
fendant,  as  his  certificate  is  a  bar  to  any  ac" 
tion  that  may  be  brought  against  him. 

This  was  an  action  brought  by  the  plain- 
iitf,  as  holder,  against  the  defendants,  as  in- 
dorsers  of  two  bills  of  exchange,  one  for 
1 15/.,  the  other  for  105/.  The  bills  were 
drawn  by  Joseph  Taylor  upon  and  accept- 
ed by  a  person  named  Daniel;  they  were 
indorsed  by  Taylor  to  the  defendants,  and 
by  the  latter  to  the  plaintiff.  The  indorse- 
ments of  the  defendants  were  matters  of 
accommodation,  and  they  were  given  to 
Taylor  to  enable  him,  by  having  the  bills 
discounted,  to  take  up  two  acceptances, 
with  which  the  defendants  had  in  another 
instance  accommodated  him. 

Upon  the  former  occasion,  they  were 
accommodation  acceptors ;  upon  this,  they 
were  accommodation  indorsers.  The  bills 
were  due  in  August  18dl. 

The  defence  was  usury,  and  Taylor,  the 
drawer,  being  called  to  support  such  de- 
fence, admitted  on  the  voir  dire,  that  he  was 
a  bankrupt,  and  had  obtained  his  certificate. 
Upon  this,  it  was  contended,  that  he  was  a 
competent  witness  for  the  defendants,  inas- 
much as  they  might  have  proved,  and  may 
still  prove,  under  his  commission,  though 
they  were  not  called  upon  to  pay  until  after 
the  bankruptcy,  by  the  52nd  section  of  the 
Bankrupt  Act,  6  Geo.  4;  and  Taylor's 
certificate  would  protect  him  against  all 
demands  growing  out  of  the  transaction. 
It  was  maintained  for  the  plaintiff,  that  he 
was  incompetent,  through  interest,  inas- 
much as  his  case  was  not  within  the  52nd 
section  of  the  act;  for  it  could  not  be  said, 
that  he  was  a  surety,  or  liable  for  any  debt 
of  the  bankrupt,  at  the  issuing  of  the  com-* 


mission  ;  consequently,  he  co«l< 
under  the  commission,  and  T: 
tificate  was  no  bar ;  therefore 
trial,  if  the  verdict  was  for  the 
he,  Taylor,  would  be  liable  to 
for  the  amount  of  the  bill  a 
alone  ;  but  if  it  passed  for  the 
would  be  responsible  to  the  de 
alone  for  the  bill  and  interest, 
costs,  and  any  special  damagi 
might  have  incurred,  inconseqi 
accommodation.  Thus,  upon  th 
of  Brooks  V.  Jones  {\),  he  wa 
tent. 

TiNDAL,  Lord  C.J.,  before 
case  was  tried,  at  Guildhall,  at 
after  Michaelmas  term,  was  oft 
He  accordingly  rejected  the  ev 
a  verdict  was  found  for  the  pU 

Jones,  Serj,,  obtained  a  ml 
aside,  on  the  ground  of  the  imp; 
tion  of  the  witness  I'aylor,  who 
expressly  provided  for  by  the  5 
of  the  6  Geo.  4,  inasmuch  as  lie 
time  of  issuing  the  commissio 
liable  for  a  debt  of  the  bankrupt 
the  defendants  might  have  pr 
his  commission,  and  they  arc 
his  certificate  from  any  future  * 
Fan  Sandau  v.  Corsb'ie  (2),  wh 
ceptor  of  an  accommodation  1 
an  action  against  the  drawei 
become  bankrupt,  the  Court 
Bench  held,  on  writ  of  error  bi 
the  certificate  was  a  bar,  not 
suit  for  the  money  paid  in  disc 
original  debt,  but  to  any  act 
consequential  damage  accruin 
non-payment  by  the  bankrupt  < 
nal  debt. 

Coleridge,  Serf,,  shewed  c 
attention  to  the  meaning  of  tli 
the  52nd  section  of  the  statute- 
liable  for  the  debt  of  the  ban! 
issuing  of  the  commission,*'  wil 
Court,  that  the  first  impression 
Justice  was  correct.  It  is  in 
a  moment  to  suppose,  that  tbi 
can  be  considered  in  the  light 
for  the  bankrupt,  for  Lord  Tc 
pressly  lays  it  down  in  Yallopy 

(1)  4TaaDt.  464. 
(«)  5  Bani.  &  AM.  13. 
(5)  1  Ban.  ft  Adol.  699 
(4)  2  Cftmpb.  1S5. 
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Im  t.  Pemi  (4%  in  which  Lord 
«gb  held,  that  the  accommoda- 
ptor  could  only  be  considered  a 
'  the  drawer,  has  been  long  over- 
keaidea,  the  meaning  contended 
It  be  admitted  in  the  case  before 
,  auch  meaning  may  be  correct  in 
!•,  bnt  not  in  this.  The  engage- 
the  surety  is,  properly  speaking, 
r  in  ita  nature  and  eflTects.  It 
to  thia^ — if  the  principal  do  not 
II;  but  such  is  not  the  case  here, 
jement  of  the  indorser  is  of  a  pri- 
of  a  secondary  nature ;  and,  there- 
KM  within  the  words  of  the  statute. 

0  cbe  worda,  liaUe  for  the  debt  of 
rapt,  at  the  time  of  iasuing  the 
M.  How  could  the  defendant  be 
» liable  for  a  debt,  when  he  may 
e  liability  altogether,  if  the  bill 

either  by  drawer  or  acceptor? 
davit  of  debt  could  the  defendant 
It  the  time  of  the  commission  the 
till  running,  and  in  other  hands  ? 
rcibre,  is  not  the  case  of  a  surety, 
lie  case  of  two  successive  indor- 

1  of  whom  is  primarily  liable  to 
r  of  the  bills — Wood  v.  Dodgton 
BC  like  this,  neither  was  Affato  v. 
nr(6),  for  in  those  c^ses,  the  parties 
\m  at  the  concoction  of  the  respec- 
a ;  theirs  were  joint  debts,  they 
iaally  liable ;  those  were  not,  as  in 
tnt,  caaes  of  two  successive  in- 
rhoae  responsibility  is  distinct  in 

interest,  and  distinct  in  point 
the  liability  of  the  indorser  is 
similar  to  that  of  bail  for  the 
,  to  the  sheriff  or  to  the  action, 
ility  ia  provided  for  now,  for  the 
,  in  the  section  of  the  statute ;  but 
m  indorser  is  not.  This  debt  is 
I  the  defendant,  not  as  a  surety, 
lorser;  he  is  not  liable  for  a  debt 
',  bat  for  a  debt  of  his  own  ;  he 
{fat  of  action  against  Taylor,  until 
ha  has  paid  the  bill.  The  holder 
i  may  sue  all  parties;  he  may  sue 
lants  without  mentioning  the  name 
J  it  foUowa,  therefore,  that  as  this 
t  is  a  principal,  not  a  surety,  he  is 
efiure,  within  the  words  of  the 

n.«iMir.  195. 

Bf.  306;  s.  c.  8  Lanr  Joaro.  C.P.  33. 


«/ofie«,  Serj.f  in  support  of  the  rule.— The 
facts  of  the  case,  and  the  words  of  the  sta- 
tute  applied  to  these  facts,  sufRciently  shew 
that  Taylor  was  a  competent  witness-^that 
is,  his  certificate  was  a  discharge  to  any  ac* 
tion  which  the  defendants  may  bring  against 
him.  These  hills  were  due  in  August. 
The  commission  issued  against  Taylor  in 
the  October  following.  It  is  clear,  tliat  the 
holder  of  the  bills  might  sue  any  or  all  of 
these  partiea,  until  Taylor  obtained  his  eer« 
tificate.  It  was  the  object  of  the  statute  to 
release  the  bankrupt  from  all  debts  prove* 
able  under  the  commission,  not  alone  prin* 
cipal,  but,  according  to  Van  Sandau  v.  Cort» 
bie^  collateral  and  consequential.  Now,  was 
there  a  debt  due  from  Taylor  to  the  plain- 
tiff?  Try  it  thus :  could  he  have  proved  under 
the  commission  ?  He  most  clearly  could ; 
and  if  the  plaintiff  could  prove  under  the 
commission,  what  could  it  be  for,  but  for  a 
debt  for  which  the  defendant  is  liable  ?  The 
words  of  the  statute  are,  **  That  any  person 
who,  at  tlie  issuing  the  commission,  shall 
be  a  surety  or  liable  for  any  debt  of  the 
bankrupt,  if  he  shsU  have  paid  the  debt,  or 
any  part  thereof  in  discharge  of  the  whole 
debt,  although  he  may  have  psid  the  same 
after  the  commission  issued,  if  the  creditor 
shall  have  proved  his  debt  under  the  com* 
mission,  lie  shall  be  entitled  to  stand  in  the 
place  of  such  creditor,  &c. ;  or  if  the  creditor 
shall  not  have  proved  under  the  commis- 
sion, such  surety  or  person  liable,  &c.  shall 
be  entitled  to  prove  his  demand,  &c.,  not 
disturbing  former  dividends."  As  between 
these  partiea  what  are  the  defendants  but 
sureties?  nothing  more;  and  if  they  be  this 
day  compelled  to  pay  the  plaintiff,  there 
cannot  be  the  slightest  doubt  of  their  being 
entitled  to  their  dividends  under  the  com* 
mission,  provided  they  do  not  disturb  those 
already  made.  It  may  be  aaid,  that  the 
defendanu  should  have  proved  their  debt ; 
but  where  parties  are  in  a  condition  to  come 
in  and  prove,  the  certificate  is  a  bar,  whe- 
ther they  come  in  or  not. 

Cur.  adv.  tmlim 

TiNDAL,  Lord  C.  J.,  now  delivered  the 
judgment  of  the  Court. — The  question  for 
our  consideration  at  present  is,  whether 
Taylor,  the  drawer  and  indorser  of  bills 
of  exchange,  is  a  competent  witness  for 
the  defendants,  subsequent  indorsersi  in  an 


f   u 


-    X»I!I4JV  JtJLti. 


'•x^s**j-''  ^  '  •»  "■  *«  ••-'>'  .•»?^  ;  ,»■  ;**» 
***'^^'*  ^•'rf'*  •?•  ■-«••  .  ^  ^  =^,>'  -«»:*r*"^"— 
'*♦  -^    •/    .  -(^''i^     in^    !-••'    •»•<">•«•►     .*    ^iri^ 

'*^>"y:^---s  ••  -«••  »■*-  ^a*f  M  »  rrTwr 
'•--•WW*  /  -wr.  ..«^  5*,^  1.^  lunpr*  T*nTft^ 
'*'''  »  •  -'t^rsf^  K>#  VI  h^  *flfl:/?rTV  V 
'''^'**   •    .^^'^J'    ."*•  ^#'   »-/...;   i«r^  i^r*n   n- 

li^   yvr.f^^r  V*"    «v    U^   wn/mnf  tf'    :i#»  iiii 

«>«|^^  ''»*i^ -Mii^*r  ««•»«  ya*«^n  .n  VlllC^rtllf^i"* 
V*    #**  4#<^//»Mn««ul««»>.rt    ■»  7;«v«.      ^\r  -.iiniis 

//^/M   »t      .-ifi^     »^     4...«*T  ;|4    V,      tl^  pr  rXitlZM 

"*'*  *<*^*^.^  r^/  ''^^  /i5^/!  t#'*'*wv  #.:  ;.^e 
'fi»'.v'>,^//  ^vrA  i« vS4nr  r  y^  ''Aiiwmiv^KiA :  and 
»rH»  A*^'tff*AfA    »/r  .1/1   ►!*   «   ^FJ^r,  *ft4   won  14 

hfh  y§**»*tt,ut  t\t^ft>f/,r0^  tht  fh*  AtJ:k%ym  of 

M*»ii  *oi.'f«,  "  finif  iifty  f»#f«/m  ithfi,  lit  the 
UsiiMiK  fli**  nttttt9§t*nttrttf  ulifbll  lie  ftiirfriy  or 
I)mM«<  lf#r  Hfty  't«  t'^  ''t  ili«  iMfikrtipt,  or  kail 
for  ffff«  hiiril(rif|ff,  miInt  fo  llifi  dlirrifT  or  to 
ilfii  MMiofi,"  /If.  Now,  if  fniiriot  for  a  rno- 
luhui  liK  f(Ofif««fMl<Ml|  ilmi  flin  fli*frnilantN  are 
«Mvr*/^M  ItM  lliii  flnlfl  ofllif^ilrnw^r  TaylryTyfor 
iltny  ai<i  lifitili«  lo  llm  liolilfir  of  ilia  hiWn  as 
liMlfiitM«  iliNl  in,  liipy  arn  llaliln  primarily, 
iiol  Hfl  Miiii'ilM,  lull  an  |iriiiri|ialii.  Tliry  arc 
llnl'lfi  Nl  all  nviiiii*,  iiiul  nol  inrrply  on  tlic 
iliilHtili  «ii  liial'ilily  of  Tnyior,  tin*  Hrst  in* 
(liMM'i.  Ii  ImiiiH  i-lrar.  ilirrrliirc*,  tliAt  till! 
iUtl|iiulHitl«Niii  Hill  mirrlipii,  it  rrmniim  lo  ho 
iiiii»lilvivili   wliiiilii*r   thi»y   aro  within  tho 


iaoie'   at  the  t 
soimiMfnn^ir  znv  ■  :ebt  ot  die 
S^    imrri    .i^ma.:  T\    Lorti    E 
•   i.L  Tie  :ime  tbe 
iL   ne-  :i:-:i    'iT  He  icconiznadat] 

-me  iuretief,  bi 

tEi    se  imme   iDinion  in 

*  tamo-    ,  :    .e  .sef e  iavs.  *'  Manv 

v^r^.n  ZA  user  voros  ii  che  act, 

ujo-sr  aat  jc:  '▼as  inteniie 

*mf:ii   '    F^oa  r.  Ditdtrson,  and 

Ja^rv^uter    ja.re  jn  inequi vocal 

«i  He  asne  rtmeuainn  :    but  it  is 

tie  «nr*i    xBi    vas    ntroduced  fb 

:me  mn   ix:i  JC.  c  not  rwin^  in  <j 

:.    liL.  i.   f  .   jjtd  it  iras  attemp 

norniainea    n    ne  arTimenr.   tfai 

uiirr   ir    iiese  lOfciarwr^  ^as  I  ill 

mL  uiii  'xuc    c  innuid  be  simi 

Tiiei  njr  :n  ^ne  «aiuoe.      But  in 

':hiff.    c  Mirniii    le  recuilectetl,  tl 

'me  ue  luil  earen  inca  his  reo 

*iert  :a  an  Af»r  iue  bv  dxe  defen 

■».se?"::er  ::ier»  "T^rUid  ever  be  a  dc 

depended  ic    a  naere   ccntingen 

cn^iAi  coc  be  aacerrained  until  th 

uor.  wf  t!:e  iui: :  the  bail,  theref 

HOC  be  fai'i  :>  be  lia  le  tor  a  del 

inence  o;  whica  was  not  yet  aace 

is  our  opinion,  that  the  defendants  i 

prored  under  Taylor's  commiasioi 

they  hare  it  stiU  in  their  power 

provided  they  shew  they  have  paii 

consequently,  that  his  certiBcate 

any  action  which  they  may   brii 

him;   and,  on   the  authority  of 

dau  V.  Corshle^  the  certificate  is 

alone  to  any  action  for  the  mooe; 

to  all   consequential  damage. 

reasons,  we  think  Taylor  was  a 

witness ;   therefore,  his  rejection 

proper,  and  the  rule  must  be  mai 

A 

(7)  1  Rofe.  6. 

(8;  3  Ves.  &  Bea.  40. 
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2S  ARGUED  AND  DETERMINED 


IN  THE 


^ouxt  of  Common  IPIrao. 


EASTER  TERM,  3  WILL.  IV. 


FKANCI8  BOWYEAR,  DEMAN- 
DANT ;  THOMAS  X.  BOWYBAR 
AND  FRANCES  JANE  BOW- 
YEAR,  TENANTS. 

*igkt — Slaying  proceedings — 
9US  Ejeclments, 

of  Common  Pleat  trill  not  slay 
^s  in  a  real  action^  until  the 
'  ejeclmenlM,  tried  in  the  Court 
ch,  and  of  certain  proceedings 
^  Chancery,  brought  and  insti' 
fmandani,  for  the  recovery  of 
ises,  are  paid, 

j,f  obuined,  in  last  Hilary 
calling  on  the  demandant  to 
hy  all  furtiier  proceedings  in 
ould  not  be  stayed,  until  the 
ould  have  paid  to  the  tenants, 
or  a{|;ent,  the  costs  of  and  oc- 
le  two  several  actions  ofeject- 
le  suit  in  Chancery,  already 
nstituted  by  the  demandant, 
n  which  the  rule  was  obtained, 
D  the  affidavit  to  be  these :  in 
18S2,  the  demandant  com- 
:tion  of  ejectment  in  His  Ma- 
of  King's  Bench,  for  the  reco- 
ri«ft  situated  in  the  parisli  of 


Church  Del  war,  in  the  county  of  Hereford, 
formerly  belonging  to  the  father  of  the  de- 
mandant, and  grandfather  of  the  tenant, 
Thomas. 

The  action  came  on  to  be  tried,  at  the 
Lent  Assizes  for  the  county  of  Hereford, 
in  I82!i ;  and  the  demandant,  failing  to  prove 
his  title,  was  nonsuited.  He,  afterwards, 
in  or  about  Trinity  term  of  the  same  year, 
commenced  another  action  of  ejectment,  in 
the  Court  of  King's  Bench,  for  the  recovery 
of  the  same  premises,  as  those  claimed  in 
the  former  action.  But  upon  an  applica- 
tion to  the  Court  on  behalf  of  the  tenant, 
Thomas,  it  was  ordered  that  the  proceed- 
ings in  the  second  action  should  be  stayed, 
until  the  demandant  should'  pay  to  the 
tenant  his  costs  and  expenses,  incurred  in 
defending  the  first-mentioned  ejectment. 
The  demandant  did  not  prosecute  the  se- 
cond action  further  ;  but  in  June  1825,  he 
filed  a  bill  in  Chancery  against  the  tenant, 
praying  for  a  discovery  and  disclosure,  by 
the  said  tenant,  of  the  several  matters  al- 
leged in  the  said  bill,  &c.  The  tenant  pleaded 
in  bar,  and  prayed  to  be  dismissed.  Upon 
the  plea  coming  on  to  be  argued,  no  i)enion 
appeared  on  behalf  of  the  demandant ;  and 
the  plea  was  held  good  and  ordered  to  be 
allowed.     The  demandant  did  not.  pay  the 
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costs  of  the  tenant  in  defending  either  of 
the  ejectments,  or  of  the  suit  in  Chancery. 
The  costs,  it  appeared,  of  all  the  proceed- 
ings, amounted  to  ISO/. 

Ludlow f  Serj.y  now  shewed  cause* — After 
stating  the  facts  on  wliich  the  rule  was 
granted,  he  said,  that  the  note  to  Doe  ▼. 
Sleven9on{\)  shewed,  that  though  the  prac* 
tice  of  the  two  courts  of  King's  Bench  and 
Common  Pleas,  as  to  staying  proceedings 
in  other  actions,  difiered  in  some  respects ; 
yet,  in  staying  the  proceedings  in  actions  of 
ejectment,  till  payment  of  the  costs  of  a 
former  ejectment  on  the  same  title,  the 
practice  of  both  courts  corresponded,  and 
was  the  same.  There  was,  however,  a  later 
authority  on  the  same  ^ubject,  which  the 
Court  would,  in  all  probability,  look  on  as 
conclusive.  In  Chaifield  and  wtftt  demand 
dantSf  Souter,  tenant(2),  a  rule  was  obtained, 
calling  on  the  demandant  to  shew  cause 
why  all  further  proceedings  on  the  writ  of 
right  should  not  be  stayed,  until  the  tenant's 
costs  of  an  ejectment  brought  for  the  same 
premises,  were  satisfied ;  on  which  ejectment, 
the  lessor  of  the  plaintifiT,  after  entering  the 
cause  for  trial,  withdrew  the  record.  The 
Court  discharged  the  rule.  Best,  C.  J.,  ob- 
serving, "  that  the  Court  had  no  power  to 
stay  the  proceedings  in  a  writ  of  right,  till 
the  costs  of  a  former  ejectment  are  paid :  it 
is  a  totally  different  proceeding." 

Wiide,  Setj.t  in  support  of  the  rule. — The 
authorities  referred  to  are  not  conclusive. 
l*he  party,  after  being  nonsuited  on  the  first 
ejectment,  commenced  a  second.  The  new 
action  was  stayed  by  order  of  the  Court  of 
King's  Bench,  until  the  costs  of  the  former 
were  paid ;  and  the  plaintiff  in  ejectment, 
now  becomes  demandant  in  a  real  ac- 
tion, for  the  purpose  of  evading  this  order 
of  the  Court.  The  demandant  cannot  be 
allowed  to  continue  his  proceedings  in  this 
manner,  unless  he  shew  some  alteration  in 
his  position,  or  some  new  merits  that  could 
not  be  discovered  before.  In  I'idd^t  Pract, 
518,  Sih  edit.,  it  is  laid  down,  that  the  pro- 
ceedings shall  be  stayed  in  aU  cases,  until 
the  costs  of  a  former  ejectment  are  paid.  In 
the  note  to  Doe  v.  Skeventon,  it  is  admitted 
that  the  Court  of  Common  Pleas  never  in- 
terferes till  the  merits  are  investigated. 
This  makea  all  the  difference  between  this 

(1)  3  Bm.  &  Pd.  S3. 

(«)  3  Bmg.  Id7 ;  t.  c.  3  Uw  JooTQ.  C.P.  t«l. 


and  the  case  last  cited ;  there,  tin 
were  not  investigated,  the  record  w 
drawn.  This  ejectment  was  tried, 
merits  were  investigated,  at  tlie  I: 
Assizes,  in  1822.  Tlie  Court  she 
allow  the  same  question  to  be  i 
re-agitated.  It  may,  perhaps,  i 
a  discretion,  for  the  purpose  of  ] 
ing  a  failure  of  justice ;  if,  for  i 
the  party  were  a  poor  man,  a 
able  to  pursue  his  rights ;  or  if  n 
came  subsequently  to  his  knowledge 
demandant  has  made  no  affidavit, 
means  to  raise  any  discussion  on  t 
action,  which  he  might  not  have 
on  the  ejectment.  That  part  of  t 
praying  that  the  proceedings  should 
ed,  until  the  costs  of  the  suit  in  C 
were  paid,  should  be  struck  out ;  a 
Winch  (8)  was  a  direct  authority  t 
that  the  proceedings  would  not  be 
until  the  costs  of  the  suit  in  eqoi 
paid. 

TiNDAL,  Lord  C J. — I  am  of 
that  this  case  is  so  strong,  in  circus 
and  in  reason,  that  we  must  decidi 
the  rule.  The  first  ejectment  was 
the  Court  of  King's  Bench,  and  faik 
when  the  second  was  commenced, 
recovery  of  the  same  premises, 
stayed  by  order  of  the  Court,  until  t 
of  the  first  were  paid.  The  secon 
was,  in  my  opinion,  stayed  most  jot 
though  the  action  of  ejectment  b 
in  law,  and  the  second  may  be  var 
the  first,  by  different  demises  and 
leases,  yet  the  two  actions  are  subi 
the  same  ;  and  it  is  a  most  vexatk 
ceeding,  to  agitate  the  same  questic 
ferent  actions;  but  the  case  is 
altered,  where  the  party  who  broi 
ejectment  seeks  a  different  remc 
applies  to  this  Court  for  the  pui 
bringing  a  real  action.  In  so  d 
seeks  a  remedy  allowed  by  the  la 
sides,  if  these  proceedings  were  tob 
we  might  deprive  the  party  of  t 
remedy  within  his  reach,  and  w 
thus  work  palpable  injustice.  Tli 
of  ejectment  cannot  be  maintaine 
party  have  not  a  right  of  entry,  i 
right  may  be  tolled  io  a  variety  c 

(3)  3  Bm.  &  AM.  «0t. 
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tiicnty  ytmn  may  have  elapted, 
nt  m  tiilt  or  he  that  it  seised  in  auire 
Day  make  or  suffer  an  alienation,  and 
"k  a  discootinuance.  In  such  cases, 
party  were  not  alloffed  to  bring  his 
two,  he  would  be  utterly  wi£out 

r. 

K»  J.*-I  am  of  the  same  opinion. 

oeeedinfli  in  the  two  actions  are  dif- 

The  decisions  in  real  actions  are 

be  influenced  by  those  in  actions  of 


usBi  J. — I  am  of  the  same  opinion, 
lae  of  Chatfield  ▼•   Souier  is  most 
ported  in  10  Moore,  57>t. 
BiaoVs  J.  concurred. 

Diachargedt  wUkoui  cotit. 


27.  i 


AIETOM  V.  DAVIS,  LATE  SHERIFF. 


iitiy  of  Sheriff — Filing   Warrant  of 
ry  wider  3  Qeo.  4.  c.  39 — Authority 
ri  of  Review  to  order  the  SubstitU' 
me  Debt  for  another — Proof  of  Or* 
Uemt. 

simiwie  3  Geo.  4.  c.  39,  requiring  a 
1 1^  attorney  to  be  filed  within  twenty- 
m  after  e«fm/i(m,  otherwise  to  be  vM 
mmIoU  agamtt  assigneest  is  confined 
mm  qf  a  valid  ccmimusum ;  therefore, 
wrreuU  of  attorney,  though  not  fled 
ke  etaitUe,  is  good,  against  a  party 
■f  assignee  under  a  commission  ill^ 
ud  oui» — Quflsre,  on  whom  does  the 
qf  proving  the  fling  of  the  warrant 
\  ike  party  acting  under  tlte  warrant, 
m  nAo  makes  the  objection  ? 
$l»f  an  action  lies  against  the  sheriff, 
f  moi  sell  in  a  reasonable  time  after 
ike  seiseure,  and  if  he  by  such  delay, 
haakrupicy  to  intervene,  by  which  the 
^  loses  tkefrwts  of  his  execution, 
ve,  1st,  Can  the  Court  of  Review 
ie  iubsiiiuiion  of  one  debt  for  anotfter, 
f  an  action^  without  notice  to  the  plain* 
he  action  t  %nd.  Is  the  order  of  the 
(Review  proved,  by  the  initials  of  the 
IT,  and  the  words,  "  By  the  Court  ;'* 
^  wider  seaL 


an  action  brought  against  the 
ittf  lale  aheriff  of  £isez,  for  negli- 
v  8nun.  II.— C.P. 


gent  and  improper  conduct  in  the  discharge 
of  his  duty,  in  consequence  of  which,  the 
plaintiff  was  deprived  of  tlie  fruits  of  an 
execution,  which,  as  a  judgment  creditor,  he 
had  sued  out  against  the  goods  of  his 
debtor. 

The  declaration  consisted  of  three  counts. 
Tlie  first,  after  stating  the  nature  of  the 
debt  due  to  the  plaintiff,  by  a  person  named 
Barker,  charged  the  defendant  with  having 
falsely  and  deceitfully  returned  nulla  bona 
to  the  writ  off,  fa,,  which  the  plaintiff  liad 
sued  out  and  put  into  his  hands,  for  tlie 
purpose  of  levying  the  amount  of  his  debt, 
upon  the  effects  of  the  above-mentioned 
Barker. 

The  second  count  alleged,  that  the  de- 
fendant, not  regarding  the  duty  of  his  office, 
but  contriving,  and  wrongfully  and  unjustly 
intending,  to  injure,  prejudice,  and  aggrieve 
the  plaintiff,  &C|  did  not  or  would  not,  at 
any  time  before  the  return  of  the  writ,  levy 
the  monies  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do,  and  therein 
wholly  failed  and  made  default;  and  at  the 
return  of  the  said  writ,  to  wit,  &c«,  falsely 
and  deceitfully  returned  to  the  Court  of  our 
Lord  the  King,  &c.,  that  the  said  John 
Barker  had  not  any  goods  or  diattels.  See, 

The  third  imputed  to  the  defendant, 
that  he,  so  being  sheriff  of  the  county  of 
Essex,  afterwards,  before  the  time  appoint- 
ed for  tlie  return  of  the  said  writ,  to  wit, 
on  the  IGth  day  of  June,  seised  and  took 
in  execution  divers  goods  and  chattels  of 
the  said  John  Barker,  being  of  great  value, 
to  wit,  of  the  value  of  the  monies  indorsed 
on  the  said  writ,  and  directed  to  be  levied, 
and  remained  and  continued  in  possession 
of  the  said  goods  and  chattels,  for  divers 
long  spaces  of  time,  to  wit,  from  the  16th 
day  of  June,  until  the  1st  day  of  August 
then  next  ensuing,  and  from  thence  until  the 
said  John  Barker  committed  a  certain  act 
of  bankruptcy ;  the  said  sums  of  money  so 
indorsed  on  the  said  writ,  and  directed  to 
be  levied,  during  all  that  time,  remaining 
unpaid  to  the  said  plaintiff.  And  the  said 
plaintiff  further  in  fact  saith,  that  during  any 
part  of  the  time  last  aforesaid,  he,  the  said 
defendant,  as  such  sheriff,  could,  and  might, 
and  ought  to  have  sold  tlie  said  last-men- 
tioned goods  and  chaUels,  under  and  by 
virtue  of  the  said  writ,  and  to  have  received 
thereout  the  monies  indorsed  on  the  aaU 
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writ,  and  directed  to  be  levied,  and  to  be 
paid  to  the  said  plaintiff  on  the  return 
of  the  said  writ,  &c. :  yet  the  said  defen- 
dant, &c«,  not  regarding  the  duty  of  his 
office,  but  contriving,  and  unjustly  and 
wrongfully  intending  to  injure,  prejudice, 
and  aggrieve  the  said  plaintiff,  &c.,  and  to 
deprive  him  of  the  money  so  indorsed  on 
the  said  writ,  and  directed  to  be  levied,  &c«, 
wilfully  neglected  the  duty  of  his  office, 
and  forbore  to  sell  the  last- mentioned  goods 
and  chattels  of  the  said  John  Barker,  from 
tlie  said  16th  day  of  June,  until  the  said 
1st  day  of  August,  then  next  following, 
and  from  thence,  until  afterwards,  and  be* 
fore  the  return  of  the  said  writ,  the  said 
John  Barker  committed  a  certain  act  of 
bankruptcy ;  whereupon,  the  said  John 
Barker  was,  afterwards,  and  before  the  re- 
turn of  the  said  writ,  declared  m  bankrupt, 
under  and  by  virtue  of  the  statute  then, 
&c« ;  by  means  whereof  the  said  goods  and 
chattels  so  being  in  the  hands  of  the  said 
sheriff,  by  virtue  of  the  said  writ,  unsold, 
then  and  there,  to  wit,  from  the  time  of  the 
committing  of  the  said  act  of  bankruptcy, 
ceased  to  be  the  goods  and  chattels  of  the 
said  John  Barker,  and  then  and  there  be- 
came and  were  unavailable,  for  the  pur- 
pose of  levying  thereout  the  said  sums  so 
indorsed  on  the  said  writ,  and  directed  to 
be  levied  as  aforesaid,  whereby  the  said 
plaintiff  was  hindered  and  prevented  from 
having  the  same  sold,  under  and  by  virtue 
of  the  said  writ,  as  he  otherwise  might  and 
would  have  had ;  by  means  of  which  last- 
mentioned  premises,  he,  the  said  plaintiff, 
hath  been,  and  is,  not  only  greatly  injured 
and  deprived  of  the  benefit  of  the  said  writ, 
and  of  the  means  of  obtaining  the  said 
monies  so  indorsed  on  the  said  writ,  and 
directed  to  be  levied,  but  &c.9  to  the  in- 
jury and  damage  of  the  said  plaintiff,  &c. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried,  at  the  sittings  after 
last  Hilary  term,  at  Westminster,  before 
Gaaelee,  J. 

The  facts,  as  they  appeared  at  the  trial, 
were  these : — On  the  19th  of  January  18^9, 
the  plaintiff  lent  John  Bark^,  who  then 
carried  on  the  business  of  a  brewer  at  Ley- 
ton,  in  Essex,  the  sum  of  ISO/.,  bearing 
interest  at  5/.  per  cent.  As  m  security  for 
the  debt,  Barker,  with  his  father*  (since 
dead,) executed  to  the  plaintiff,. on  the  same 


day,  a  joint  and  several  wanrant  i 
ney;  finally,  Barker  became  enb 
in  his  circumstances,  and  on  the 
June  1831,  the  plaintiff  caused  a  j 
to  be  entered  up,  and  the  same  di 
of/,  fa.  to  be  issued,  directed 
sheriff  of  Essex,  returnable  the 
of  November  following,  indorsed 
146/.  5«.  besides,  &c.  The  writ 
the  same  day,  (the  14th  of  June,)  1 
the  office  of  the  defendant's  undei 
and  instructions  were  given  to  fti 
named  White  to  levy  without  dela 
direction  was  so  far  complied  with, 
seizure  of  the  goods  was  effected  on 
of  June.  The  property  on  Bark< 
mises,  at  the  time  of  the  levy,  con 
brewing  plant  and  utensils,  fumiti 
and  was  worth  700/.  No  commi 
was  made  by  the  sheriff  or  his  o 
the  plaintiff's  attorney,  until  the 
July,  when  the  officer  wrote  to  the  i 
informing  him  that  he,  the  offio 
possession  of  the  goods,  at  the  c 
Barker,  and  asking  his  advice,  wh 
should  retain  the  possession,  or  pn 
an  immediate  sale.  The  plaintiff 
ney,  in  answer,  expressed  his  sui 
not  having  heard  before  on  the  snfc 
desired  him  to  act  according  to  hit 
tion,  as  to  the  sale,  but  that  he  w( 
pect  the  amount  of  the  debt,  at  tl 
of  the  writ.  Barker,  notwithstan( 
execution,  carried  on  business  at  i 
fact,  few  persons  were  aware  that  tl 
was  in  his  house,  as  he  generally  i 
in  an  upper  room,  where  he  sle] 
sheriff  did  not  advertise  the  pro] 
sale,  until  the  26th  of  Septembei 
was  then  postponed,  in  consequen 
arrangement  entered  into  betweei 
and*  his  landlord,  for  the  purchas 
plant,  &c.  This  arrangement,  1 
not  being  carried  into  effect,  the 
was  again  advertised  for  sale,  on  tl 
October,  two  days  previous  to  whi 
in  bankruptcy  was  issued  against 
Shortly  after,  a  messenger  claime 
fects  seized  by  the  defendant,  and 
ing  received  an  indemnity  from 
assignee,  withdrew  from  the  pc 
The  affidavit  on  which  the  doi 
struck  against  Barker,  was  made  1 
son  named  Wright,  a  bankrupt,  and 
Barnes,  assignee  of  the  said  Wrigl 
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•Uted  to  be  100/.  and  upwards, 
■  aold  and  delivered  by  Wright 
tr,  and  to  be  due  to  Barnes,  as 

■aaignee.  A  Mr.  Plumstead 
■a  appointed  sole  assignee  under 
niaaioo.  Barker  was  adjudicated 
pt  OD  the  6th  of  October  1831. 
rnee  was  appointed  on  the  S8tli  of 

inooth.  A  motion  having  been 
lie  Court  of  King's  Bench,  by  the 
calling  on  the  sheriff  to  return  the 
latter  paid  the  money  into  court ; 
7i  the  plaintiff  brought  this  action, 
it  would  be  necessary  to  prove  the 
ig  not  only  to  support  the  commis- 
ut  Barker,  but  idso  the  commis- 
inat  Wright,  whose  assignee  and 
g  creditor  Thomas  Barnes  was. 
of  trial  was  given,  for  the  Sittings 
haelmas  term. 

eared,  however,  that  on  the  28th 
nber  1832,  a  few  days  before  the 
{hthave  been  tried,  an  affidavit  was 
the  Court  of  Review,  without  no- 
» plaintiff,  by  Plumstead  Lloyd,  the 
)f  Barker,  to  tlie  following  effect: 
a  commission  of  bankruptcy, 
i  great  seal,  &c.,  was  awarded  and 
annst  John  Barker,  bearing  date 
lay  of  May  1831,  upon  the  peti- 
rhomaa  Barnes,  assignee  of  the 
i  efiecu  of  W.  Wright,  a  bank- 
)er  which  commission,  the  said 
ker  hath  been  duly  found  and  de- 
bankrupt,  &c. ;  that  the  debt  of 
rhomas  Barnes,  proved  under  the 
an  of  the  said  J.  Barker,  was  a 
and  owing  to  the  said  W.  Wright, 
»  became  a  bankrupt,  for  goods 
lelivered  to  the  said  Barker,  by  the 
;ht ;  that  this  deponent  proved  a 
15L  14i.  under  Barker's  commis- 
i  was  appointed  sole  assignee; 
e  action  against  the  late  sheriff  of 
r  a  false  return  to  a  writ  of/. /a., 
le  neceasary  to  prove,  not  only  the 
to  support  the  commission  against 
ot  also  that  against  Wright ;  that 
satigation  of  the  debt  of  the  said 
tamea,  upon  which  the  commission 
le  aaid  W.  Wright  is  founded,  it 
,  discovered,  that  the  said  debt  so 
>  be  due   to  the   said    Tliomas 

inaufficient  in  amount,  to  support 
mmiaaioo  against  the  said  Wright ; 


consequently!  the  debt  of  the  said  Thomas 
Barnes,  as  assignee  of  Wright,  is  insuffi- 
cient to  support  the  commission  against  the 
said  J.  Barker.'' 

There  was  also  a  petition  of  the  tame 
date,  from  the  same  party,  to  the  Court, 
praying  that  the  Court  would  be  pleased  to 
order,  that  the  debt  proved  by  the  peti- 
tioner, under  the  commission  against  the 
aaid  John  Barker,  not  being  anterior  to  the 
debt  of  the  said  Thomas  Barnes,  the  peti- 
tioning creditor  under  the  said  commission, 
and  being  an  existing  and  sufficient  debt  to 
support  the  said  commission,  might  be  or- 
dered to  be  substituted  for  the  debt  of  the 
said  Thomas  Barnes,  and  the  commission 
declared  against  the  said  John  Barker  to 
be  valid,  and  to  be  proceeded  with,  &c. 

Upon  that  petition,  the  Court  of  Review 
made  an  order,  dated  the  28th  of  Novem- 
ber 1 832,  as  follows : — 

In  Bankruptcy,  Court  of  Review. 

In  the  matter  of  John  Barker,  a  bank- 
rupt.— Whereas,  Plumstead  Lloyd,  of  &c., 
did  this  day  prefer  unto  this  Court  his  pe- 
tition in  the  above  matter,  praying  that 
the  debt  proved  by  the  said  petitioner, 
under  the  commission  against  the  said  J. 
Barker,  as  mentioned  in  the  said  petition, 
not  being  anterior  to  the  debt  of  Thomas 
Barnes,  tlie  petitioning  creditor  under  the 
said  commission,  being  an  existing  and  suf* 
ficient  debt  to  support  the  said  commission, 
might  be  ordered  to  be  substituted  for  the 
debt  of  tlie  said  Thomas  Barnes  ;  and  the 
commission  declared  against  the  said  John 
Barker  to  be  valid,  and  directed  to  be  pro- 
ceeded with  accordingly ;  and  that  the  costs, 
&c.  Now,  upon  hearing  the  said  petition, 
and  the  affidavit  of  the  said  petitioner,  filed 
in  support  thereof,  and  what  was  alleged  by 
il/r.  MonlagUf  of  counsel  for  the  said  peti- 
tioner, and  by  Mr,  Chitty^  of  counsel  for 
the  said  John  Barker,  and  Mr,  Jacobs  of 
counsel  for  the  said  Thomas  Barnes,  the 
petitioning  creditor  under  the  said  commis- 
sion awarded  and  issued  against  the  said 
J.  Barker,  appearing  and  consenting  there- 
to, and  this  Court  finding  and  declaring 
that  the  debt  of  the  said  Thomas  Barnes  is 
insufficient  to  support  the  said  commission  ; 
and  that  the  debt  of  the  said  petitioner, 
proved  by  him  under  such  commission,  is 
not  anterior  to  the  said  debt  of  the  said 
Thomas  Barnes,  and  is  an  existing  and  suf- 
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ficient  debt  to  support  the  said  commission : 
It  is  ordered,  that  the  said  debt  so  proved 
by  the  said  petitioner  under  the  said  com- 
mission, as  mentioned  or  referred  to  in  the 
said  petition,  be  substituted  for  the  debt  of 
the  said  Thomas  Barnes,  and  that  the  said 
commission  against  the  said  J.  Barker^  be 
proceeded  in  accordingly. 

By  the  Court.  W.  B. 

(Initials  of  the  Registrar.) 
Two  commissions  of  bankruptcy  had,  it 
appears,  issued  against  the  petitioner, Lloyd, 
one  on  the  20th  of  May  1813,  the  other 
on  the  21st  of  October  1824.  Lloyd  ex- 
plained tlie  origin  of  Barker's  debt  in  this 
manner :  he,  Lloyd,  was  the  partner  of  a 
man  named  Davis,  now  dead,  and  in  Sep- 
tember 1827,  and  May  1828,  they  furnish- 
ed Barker  with  malt  and  hops,  to  the 
amount  of  855/.  14^.,  upon  credit;  being 
unable  to  procure  their  money,  they  com- 
menced an  action  against  him,  in  Trinity 
term,  1828 ;  he  applied  for  a  bill  of  particu- 
lars, which  he  obtained ;  and  then  appeared 
and  pleaded  to  the  action ;  some  time  after- 
wards, however,  he  agreed  to  withdraw  his 
plea,  and  give  a  cognovit,  which  he  executed, 
dated  the  19ih  of  July  1828.  Being  unable 
to  procure  payment  of  the  sum  for  which 
the  cognovit  was  given,  Lloyd  obtained 
from  him,  on  the  23rd  of  April  1829,  eight 
several  promissory  notes  of  2  5/.  each,  payable 
at  three,  six,  nine,  twelve,  fifteen,  eighteen, 
twenty-one,  and  twenty- four  months  after 
date,  with  a  warrant  of  attorney,  to  secure  the 
payment  of  the  same,  which  was  duly  filed 
pursuant  to  the  statute.  Barker  paid  the 
two  first  promissory  notes  as  they  became 
due,  and  17/«  on  account  of  the  third,  but 
no  further  payment  was  made.  The  whole 
amount  of  the  balance  due  on  the  cognovit 
was  proved  by  Lloyd,  under  Barker's  com* 
mission.  The  cognovit  given  by  Barker 
was  not  stamped  till  a  few  days  before  tlie 
trial.  Upon  the  trial,  the  defendant  pro- 
duced the  copy  of  the  petition  presented  to 
the  Court  of  Review  by  Lloyd,  and  the 
order  made  by  that  Court,  dated  the  28th 
of  November  1832,  substituting  the  said 
Lloyd  as  petitioning  creditor  for  Thomas 
Barnes.  The  admissibility  of  this  docu- 
ment was  objected  to,  on  the  part  of  the 
]>Iaintifr,  as  it  was  not  under  the  seal  of  the 
Court,  neither  could  it  be  proved  by  whom 
the  subscribed  words,  "By  tint  Court,"  were 


written.  It  was  also  objected,  that 
cument  in  question  could  not  be  it 
as  it  was  obtained  subsequently  to  tl 
mencement  of  the  action,  and  jast  p 
to  the  sittings,  for  which  notice  of  U 
been  given.  The  Learned  Judge,  he 
refused  to  stop  the  trial,  but  took  m  ; 
the  objection.  His  Lordship,  in  to 
up,  stated,  that  there  was  reasonable  | 
of  action,  if  the  plaintiff  was  damai 
the  unreasonable  delay  of  the  sherit 
he  put  the  following  questions  to  the 
1st.  Are  you  satisfied  that  Barken 
debted  to  Lloyd  and  Davis,  in  the  i 
100/.?  2nd.  Did  the  sheriff  deh] 
ing  for  any  reasonable  or  probable  < 
There  was  no  proof  of  any  diflRcult| 
thrown  in  his  way.  There  was  some 
of  collusion,  between  his  oflBcer  and  E 
3rd.  Was  there  any  act  o{  bank 
since  the  seizure?  The  jury  found 
diet  for  the  plaintiff — damages  146 
and  to  the  questions  proposed  by  the 
ed  Judge,  they  gave  the  following answ 
We  are  not  satisfied  on  the  evi 
that  there  was  any  act  of  bankruptej 
the  17th  of  June. 

We  find  an  act  of  bankruptcy  befc 
We  find  there  was  no  probable  ca 
delay. 

We  find  no  debt,  no  bond  fide  debt 
Jonest  Serj,f  obtained  a  rule,  caffi 
the  plaintiff  to  shew  cause  why  thb ' 
should  not  be  set  aside,  and  a  new  ti 
had.  The  grounds  of  objection  to  tl 
diet  were  three.  In  the  first  plai 
third  count  of  the  declaration  was  D 
tainable ;  when  a  creditor  sues  out  hi 
the  only  duty  cast  on  the  sheriff  i 
execution;  and  it  was  no  breach  of  hi 
to  allege  that  he  might  have  sold,  a 
not  before  the  return  of  that  writ, 
was,  in  fact,  an  attempt  on  the  part 
plaintiff  to  superadd  to  the  king's 
term  which  that  writ  did  not  contain 
for  such  attempt  there  was  neither 
dent  nor  authority.  In  the  second 
the  plaintiff  was  an  execution  creditoi 
a  warrant  of  attorney,  and  there  i 
proof  on  his  part,  that  the  warrant  w 
within  twenty-one  days  afler  its  exi 
under  the  3  Geo.  4.  c.  39.  This  be 
case,  no  injury  was  done  by  the  shei 
if  he  had  sold  and  paid  over  the  m 
would  be  recovered  by  the  assigoeei 
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U  It  any  perhapi  be  objected, 
plamtiff's  execution  ii  protected  by 
t  aectioD  of  the  6  Geo.  4.  c.  16, 

I,  *'  That  all  conveyances  by, 
and  other  dealings  and 

by  and  with  any  bankrupt  bond 
m  and  entered  into  more  than  tmo 
•  mootba  before  the  date  and  issuing 
lion  against  him,  and  all  exe- 

ahall  be  valid,  notwithstanding 
r  act  of  bankruptcy  by  him  com- 
provided,"  &c. ;  consequently,  as,  in 
fy  more  than  two  months  intervened 
the  execution  and  the  date  and 
iw  of  tiie  commbsion,  the  plaintiff 
ad  to  retain  the  property ;  but  it 
be  recollected,  that  this  protection 
ooly  to  executions  which  are  good, 
oae  which  are,  like  the  present,  null 
1  in  themselves.  The  third  ground 
Ction  was  surprise;  the  defendant 
iot  possibly  expect  that  the  substi- 
»bt  of  Lloyd  would  be  questioned. 
mpposed  to  have  been  admitted:  if 
hidant  had  any  sucli  idea,  he  was 
i  amply  with  evidence  to  shew  its 
m  and  validity. 

t9  Seri.f  and  Coleridge,  Serj.,  shewed 
-In  this  case  the  sheriff  entered  and 
Ml  the  16th  of  June.  The  commis- 
bankruptcy  against  Barker  issued 
Sth  of  the  ensuing  October.  If  the 
told  when  he  made  the  seizure,  the 
nn  would  have  been  available ;  but 
not  the  sliglitest  pretext  or  cause  to 
mtil  something  occurred  to  defeat 
cation.  It  was  not  contended,  that 
liaaion  of  bankruptcy  wouhl  not,  in 
y  of  cases,  override  an  execution  ; 
waa  it  contended,  that  the  doctrine 
tion  did  not  exist.  But  it  was  con- 
that  the  sheriff  had  no  right  to  delay 
commission  had  intervened,  and  de* 
the  party  of  the  fruits  of  his  execu- 
Mere  he  held  the  goods  for  sixteen 
ifter  the  levy.  The  mode  of  levy- 
retaining  possession,  was  not  a  little 
r ;  the  officer  was  kept  concealed  in 
,  and  it  was  not  known  even  to  the 
pt'a  servants  that  he  was  there.  This 
[  waa  a  fraud,  as,  if  a  bankruptcy  oc- 
tfae  bankrupt  would  be  in  the  visi- 
Rasion  of  the  goods.  In  Doker  v. 
(1)^  tlie  execution  was  issued  on  the 
Biog,  479;  s.  c  3  Ltw  Jouro.  C.P.  109. 


14th  of  April  1821 ;  the  officer,  afVer  mak- 
ing the  levy,  lef\,  according  to  the  direction 
of  the  plaintiff's  attorney,  the  warrant  in 
the  charge  of  one  of  the  defendant*a  shop- 
men, and  the  business  was  carried  on  as 
usual  up  to  the  23rd  of  June  1821 ;  a  com- 
mission of  bankruptcy  was  issued  against 
the  defendant  on  the  14th  of  June  1821, 
and  the  sheriff,  indemnified  by  the  assig- 
nees, made  his  return  to  the  writ,  nulla 
bona ;  and  for  this,  as  a  false  return,  the 
action  was  brought.  A  verdict  was  found 
for  the  defendant,  which  the  Court  refused 
to  set  aside.  It  would  not  escape  the  ob- 
servation of  the  Court,  that  the  commission 
against  Barker  issued  upon  the  petition  of  a- 
person  named  Barnes,  assisnee  of  the  bank- 
rupt Wright.  On  the  trial,  an  order  of 
the  Court  of  Review  waa  produced,  to 
substitute  the  debt  of  Lloyd  for  that  of 
Barnes.  This  order  was  procured,  not  by 
the  majority  of  those  interested,  but  by  a 
few  who  were  to  be  benefited  by  such  sub- 
stitution; it  was  dated  the  28th  of  Novem- 
ber ;  notice  of  trial  was  given  on  the  1 7th 
of  the  same  month.  No  notice  of  the  pro- 
ceeding was  given  to  the  plaintiff.  The  order 
concluded  in  these  words: — This  Court 
finding  and  declaring  that  the  debt  of  the 
said  Thomas  Barnes  is  insufficient  to  sup- 
port the  said  commission,  and  that  the  debt 
of  the  said  petitioner,  proved  by  him  under 
the  said  petition,  is  not  anterior  to  the  aaid 
debt  of  the  said  Thomas  Barnes,  and  ia  an 
existing  and  sufficient  debt  to  support  the 
said  commission,  it  is  ordered  that  the  said 
debt  so  proved  by  the  said  petitioner  under 
the  said  commission,  as  mentioned  or  re- 
ferred to  in  the  said  petition,  be  substitu- 
ted for  the  debt  of  the  said  Thomas  Barnes; 
and  that  the  said  commission  against  the 
said  J.  Barker  be  proceeded  in  accordingly. 
This  order  did  not  state  any  defect  in  the 
debt  of  Barnes.  It  stated  no  ground  or 
reason  for  praying  for  the  substitution ;  it 
merely  stated  that  the  debt  of  Barnes  was 
not  sufficient,  and  that  the  debt  of  Lloyd 
was  not  antecedent,  neither  was  the  order 
under  the  seal  of  the  Court;  it  was  verified 
by  the  initial  letters  of  the  name  of  Mr. 
Barber,  the  registrar.  The  mode  in  which 
this  debt  was  substituted  was  irregular.  By 
the  1 8th  section  of  the  statute  6  Geo.  4. 
c.  10,  it  was  enacted,  "That  if,  after  the  ad- 
judication, the  debt  or  debts  of  the  peti- 
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tioDing  creditor  or  creditors,  or  any  of  them 
be  found  insufficient  to  support  a  commis- 
sion, it  shall  be  lawful  for  the  Lord  Chan- 
cellor, upon  the  application  of  any  other 
creditor  or  creditors,  &c.  to  order  the  said 
commission  to  be  proceeded  in,  and  it  shall 
by  such  order  be  deemed  valid."  The  2nd 
section  of  the  2  Will.  4.  c.  56,  the  Bank-* 
nipt  Court  Act,  gives  a  similar  authority  to 
the  Court  of  Review,  but  it  gives  it  under 
similar  restrictions,  and  it  did  not  appear 
on  the  face  of  this  order,  that  the  debt  or 
debts  of  the  petitioning  creditor  vim  found 
insufficient  to  support  a  commission :  nei- 
ther could  it  be  intended,  that  the  substitu- 
tion should  be  made  in  the  absence  of  those 
interested.  Suppose  one  creditor  assents 
to  the  substitution,  and  another  does  not, 
Uie  statute  does  not  mean  that  the  substitu- 
tion should  operate  against  him  who  does 
not  consent,  but  against  him  who  does* 
Could  the  debt  of  the  party  who  did  not 
consent,  be  taken  and  substituted  for  that 
of  him  who  did  consent  to  the  substitution  ? 
The  order  in  this  case  contained  no  posi- 
tive allegation — no  statement  of  facts,  but 
merely  recited  that  such  and  such  things 
were  done  in  consequence  of  this  petition. 
It  was  not  found  that  the  original  petition- 
ing creditor's  debt  was  insufficient.  Now 
in  Musket  v.  Drumm<md{Z),  it  was  decided, 
that  the  order  of  the  Lord  Chancellor, 
under  the  18th  section  of  the  statute,  was 
invalid,  as  it  did  not  find,  or  call  upon  the 
commissioners  to  find,  that  the  original  pe- 
titioning creditor's  debt  was  insufficient. 
How  was  this  order  attempted  to  be  authen- 
ticated? The  28th  section  of  I  &  2  W.  4. 
c.  56.  enacted,  "that  the  said  Judges  of  the 
said  Court  of  Bankruptcy  shall  cause  to  be 
made  a  seal  of  the  same  court,  in  such 
form  as  they  shall  think  fit,  and  shall  cause 
to  be  sealed  therewith  all  such  proceedings, 
documents,  and  copies  as  by  the  law  now  in 
being,  or  by  this  act,  or  by  any  rule  or 
order  of  the  said  court,  shall  be  required 
to  be  so  sealed  ;"  but  this  order  was  not 
under  seal.  It  was  attempted  to  authenti- 
cate it  by  the  words,  by  the  Court,  subscrib- 
ed, though  it  did  not  appear  by  whom  these 
words  were  written ;  and  by  the  initials  of 
the  registrar.      In  Alves  v.  Bunbury{3), 

(9)  10  B.&  C.  155 ;  s.  c.8  Law  Joum.  K.B.  130. 
(3)  4  Campb.  28. 


the  plaintiff  brought  an  action  of  d 
judgment  of  the  Court  of  Kiog'a  ft 
Common  Pleas,  in  the  island  of 
cent's ;  he  offered  in  evidence*  as  t 
ment,  a  document  to  which  no  i 
affixed,  but  which  was  signed  byM 
the  Chief  Justice  of  St.  Vincent's, 
accompanied  by  a  private  seal  o 
Brisbane,  the  governor  of  the  islan 
only  witness  examined,  said  he  live 
years  in  St.  Vincent's,  and  had  set 
documents  transmitted  from  theno 
and  certified  in  the  same  manner; 
never  seen  any  seal  of  the  Court  o 
Bench  and  Common  Pleas  there,  b 
not  know  that  he  had  ever  seen  a 
ment  of  that  Court.  Lord  EIIce 
intimated  an  opinion,  that  the  judgv 
not  sufficiently  authenticated  by 
dence ;  it  should  be  either  prove 
the  seal  of  the  Court,  or  distinct 
should  be  given  that  the  Court  had 
and  verified  its  judgments  by  the  i 
of  the  Chief  Justice.  ^'Bythecoai 
(ifffTt,  the  courts  of  different  count 
recognize  and  enforce  the  judgi 
each  other ;  but  these  judgmenti 
be  authenticated  under  the  seali 
courts  by  which  they  are  pronoono 
plaintiff  was  nonsuited.  In  Apf 
Lord  Braybrook  (4),  an  action  was 
by  the  plaintiff  to  recover  upon  a  j 
in  the  Supreme  Court  of  Jama 
principal  question  was,  whether  tl 
ment  had  been  properly  authenticat 
following  evidence  was  given :  tbi 
cate  of  the  governor  to  shew  that 
was  a  notary  public,  and  secretar 
island  ;  then  a  certificate  from  Clai 
Smith  was  chief  clerk  of  the  Suprem 
next  a  document,  purporting  to  b 
of  the  judgment,  under  the  hand  c 
as  clerk.  A  witness  proved  that 
tised  as  an  attorney  in  the  islan 
Court  had  no  seal,  but  copies  of  ju( 
on  stamps,  were  usually  received, 
to  be  true  copies  by  Smith ;  but 
not  say,  that  the  document  prodc 
the  handwriting  of  Smith.  Lon 
borough  did  not  think  such  evidem 
sible,  and  the  Court  afterwards 
ed  with  his  Lordship. 

[Gaselee,   J.,   cited    Cavan  y 

(4)  t  Stark.  6. 
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ere  Lord  EUenborough  held,  tliat  if 
t  had  m  aealy  it  sliould  be  used  to  su- 
ite m  judgment,  though  it  was  no 
capable    of   making    an    impres- 

order,  at  best,  was  but  of  a  qua- 
lature;  it  stated  that  certain  debts 
oe,  bat  not  tliat  they  were  |iroved. 
MTI  would  now  pass  from  the  con- 
on  of  the  order,  to  that  of  the 
»:  the  jury  found  upon  that  evi- 
that  there  was  a  debt  antecedent  to 
cation,  but  that  no  act  of  bankrupt- 
eommitted  within  two  months  of  the 
on.  This  being  the  case,  the  exe- 
was  protected  by  the  8 lit  section  of 
;ute.  Aa  to  the  argument  against 
rd  count  of  the  declaration,  which 
i  to  the  defendant,  that  he  did  not 
won  aa  he  ought,  it  was  founded  on 
f.  Dalian^  in  his '  Office  and  Autho« 
Sheriffs,'  cap.  21,  p.  103,  says, 
Muliflf  or  other  officer,  to  whom  any 
K  shall  be  directed  and  delivered, 
Pith  all  speed  and  secrecy  to  execute 
ne*"  The  same  author,  in  cap.  22, 
of  the  same  work,  lays  it  down, 
an  action  of  debt,  trespass,  or  the 
lere  the  sheriff  is  to  summon,  attach, 
iih  the  defendant,  the  sheriff  is  to 
D,  attach,  or  garnish  the  defendant 
Ey;  and,  therefore,  if  in  such  cases 
riff  aludl  return  nihil  habet,  without 
■€€  kabuil  die  receptionis  breviSfel  nee 
MMl  recepiionem  brevis,  yet  it  shall  be 
d|  that  the  sheriff  intended  the  exe- 
hitrto^ presently ;  that  is,  the  day  of, 
mtly  upon  the  receipt  of  the  writ. 
m'#  Abridgmenif  tit. '  Sheriff,'  N.,  tit. 
le  b  to  execute  such  writs,'  it  is  said, 
obliged,  by  the  duty  of  his  office,  to 
( such  process  with  the  utmost  ex- 
I,  or  as  soon  afier  he  receives  it  as 
ire  of  the  thing  will  admit  of;  and 
there  cannot  be  a  surer  rule  for  him 
ft  than  a  strict  observance  of  wliat  is 
i  by  the  writ ;  but  as  on  the  one 
a  most  not  shew  any  favour,  nor  be 
if  unreasonable  delay ;  so,  on  the 
md,"  &C.  Now,  this  doctrine  is  the 
'  the  argument ;  it  is  said,  for  the 
f  that  the  sheriff  must  so  act  in  the 
«  of  process,  as  to  render  impar- 

(5)  1  Sutfk.  5fX 


tial  justice.  The  tnodem  return  variea  from 
the  ancient  in  words,  but  the  meaning  of 
both  is  the  same ;  from  the  purport  of  ^th, 
it  may  be  inferred,  that  it  is  not  sufficient 
for  the  sheriff  to  return,  that  defendant  had 
not  goods  at  the  time  of  receiving,  but  he 
must  also  add,  that  he  had  nothing  at  any 
time  between  that  and  the  return  of  the 
writ.  It  is  not  sufficient  for  him  to  aay, 
that  the  party  had  nothing  at  the  issuing  of 
the  writ,  but  he  must  also  say,  he  had  no- 
thing at  any  time  after.  Shis  shews  the 
sheriff  cannot  delay  as  long  as  he  pleases  ; 
if  he  is  ready  at  the  return  of  the  writ,  it  ia 
sufficient ;  if  he  is  not  ready,  through  hia 
own  fault,  he  is  reprehensible ;  for  where  a 
public  officer  neglects  his  duty,  he  does  it 
at  his  peril.  Before  OUes  v.  Orover(fi\ 
when  the  law  of  extents  was  not  as  clearly 
understood  as  it  is  now,  Lord  Eldon  was  in 
the  habit  of  saying,  that  he  would  come 
down  at  twelve  o'clock  at  night  to  prevent 
an  extent.  When  such  would  have  been 
the  conduct  of  the  Lord  High  Chancelbr 
of  England,  what  should  tliat  of  the  sheriff 
of  a  county  have  been  ?     Suppose  valuable 

J)roperty  was  seised  in  the  beginning  of  the 
ong  vacation  by  the  sheriff,  would  he  be 
justified  in  keeping  it  unsold  until  the  ensu- 
ing November,  and  expose  the  party  to  the 
risk  of  falling  markets  7  What  remedy  has 
the  plaintiff^  if  he  cannot  bring  an  action 
against  the  sheriff?  and  it  is  no  excuse  lor 
him,  to  say,  he  kept  the  goods  at  the  desire 
of  the  defendant.  In  Caritle  v.  Parkins 
(7),  the  plaintiff  brought  an  action  against 
the  defendant,  the  survivor  of  the  two  late 
sheriffs  of  London,  for  wilfully,  and  without 
any  reasonable  or  probable  cause,  delaying 
to  sell  the  plaintiff's  goods,  seised  under  a 
writ  of  levari  facias*  It  was  objected,  that 
an  action  of  this  nature  was  not  maintain* 
able  against  the  sheriff  for  neglecting  to 
sell ;  that  the  proper  mode  of  proceeding 
would  have  been  to  apply  to  the  Court  for 
a  writ  oi  venditioni  exponas;  and  the  dictum 
of  Lord  Mansfield,  in  Cameron  v.  Reynolds 
(8),  was  cited  :  there,  his  Lordship  laid  it 
down,  that  the  legal  and  proper  mode  of 
compelling  a  sale  by  the  sheriff,  where  he 
makes  delay  or  refuses,  is  by  writ  of  vendii^ 

■     (6)  D.  P. ;  9  Bing.  Part  I.  1<8 ;  sad  Part  II. 
througbout. 

(7)  3  Stark.  163. 

(8)  Cowp.4aS. 
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iumi  exponas^  upon  which  he  must  return 
the  money  into  court.  But  Abbott,  Lord 
C.  J.,  in  his  summing  up,  said, "  I  am  of  opi- 
nion that  if  the  sheriff  wilfully  delays  to  sell 
for  an  unreasonable  time,  he  is  liable ;  if 
he  abstain  from  pursuing  the  course  of  his 
duty,  without  any  reasonable  cause  for  the 
deviation,  he  is  liable  to  an  action ;  but  if 
there  be  reasonable  and  probable  cause  for 
what  he  does,  he  is  not  responsible.  This 
I  take  to  be  die  law."  As  to  the  other  ob- 
jection, that  Ae  warrant  of  attorney  was 
not  filed  within  twenty-one  days  afler  its 
execution,  there  was  no  evidence  to  shew 
that  it  was  not  filed.  The  burden  of  such 
proof  was  imposed  upon  the  defendant; 
there  is  not  any  direct  authority  on  the  sub- 
ject, but  from  analogy  to  the  proceedings 
under  the  Annuity  Acts,  in  which  it  is  neces- 
sary to  prove  that  the  annuity  has  been 
duly  enrolled,  it  is  clear  that  such  proof 
does  not  lie  on  th^  plaintiff.  In  Doe  v. 
Mason  (9),  the  lessor  of  the  plaintiff  brought 
ejectment  for  leasehold  premises,  upon  the 
assignment  of  a  term  by  defendant  to  the 
lessor  of  plaintiff,  to  secure  the  payment  of 
an  annuity ;  for  the  defendant,  it  was  said, 
that  the  plaintiff  should  prove  that  the 
annuity  had  been  duly  enrolled  under  the 
statute,  as  this  assignment  and  all  the  an- 
nuity deeds  were  otherwise  null  and 
void.  Lord  Ellenborough — ^'  If  ihe  annuity 
were  not  duly  enrolled,  the  proof  should 
come  from  the  other  side.  There  is  an 
assignment  executed  by  the  defendant ;  I 
will  presume  it  to  be  valid  until  the  contrary 
is  shewn."  In  Doe  v.  Bmgkam(lO\  the  same 
point  was  determined,  and  Mr.  Justice 
Bayley  said,  ^*  It  was  sufficient  for  the  lessor 
of  the  plaintiff  to  produce  the  deed ;  and  it 
lay  on  the  party  relying  on  the  want  of  the 
enrolment,  to  shew  that  it  had  not  been  en- 
rolled." The  authorities  cited  were  suffi- 
cient to  shew  that  all  the  objections  relied 
on  by  the  defendant  were  invalid,  and,  there- 
fore, the  rule  should  be  discharged. 

Jones  andStecent  Serjs,^  in  support  of  the 
rule. — ^Three  points  have  been  made  the 
distinct  subjects  of  this  discussion :  first, 
whether  or  not,  upon  the  evidence,  the 
Court  will  be  satisfied  with  the  verdict ; — 
second,  as  to  the  filing  of  the  warrant  of  at- 
torney ; — third,  the  liability  of  the  sheriff 

(9)  3  Campb.  7. 

(10)  4  Dsm.  &  AM.  671. 


in  this  form  of  action.  As  to 
whether  the  Court  of  Revie 
rity  to  make  the  substitution 
thereby  bind  third  parties,  iti 
collected,  that  such  authority 
statute,  and  the  Court  mus 
by  the  words  of  that  statute 
clause  of  the  6  Oeo.  4.  ena 
after  adjudication,  the  debt  oi 
petitioning  creditor  or  crediu 
them,  be  found  insufficient  i 
commission,  it  shall  be  lawful 
Chancellor,  upon  the  applic 
other  creditor  or  creditors,  h] 
any  debt  or  debts  to  support  a 
provided,  &c.  to  order  such  o 
be  proceeded  in,  and  it  shall 
order  deemed  valid."  The  a 
gives  a  similar  authority  to 
Review.  The  object  of  t] 
to  prevent  the  machinery  of 
sion  being  overturned,  when 
the  petitioning  creditor  was 
insufficient,  by  the  substituti 
debt,  not  anterior  in  point  < 
But  it  is  said,  no  notice  hm 
to  the  parties.  Where  in  the  si 
notice  required?  or  to  whon 
given  ?  What  difference  can 
party,  on  what  debt  the  a 
founded  ?  The  words  of  the 
are,  "  If  after  adjudication,  the 
&c.  be  found  insufficient  to 
commission  :"  what  is  the  m 
word  "  found"  ?  it  is  not  a  tec 
ing,  in  which  we  speak  of  tin 
jury ;  but  it  is  the  conclusion  • 

[Alderson,  J. — How  do 
that  there  has  been  any  adjudi 
is  no  statement  that  there  1 
adjudication  at  all.] 

The  order  is  good  and  v 
order  of  any  other  court  havi 
jurisdiction.  It  recites  certj 
finds  them.  To  what  extc 
order  to  be  good  ?  It  was  not 
the  Judge  at  Nisi  Prius  to 
order  of  the  Court  of  Review : 
has  been  imposed  on,  it  ha 
sufficient  power  to  vindicate  i 
The  next  question  is,  as  to 
order  of  the  Court  of  Review, 
ment  was  marked  with  the  inj 
of  the  registrar,  in  his  own 
the  words   "By  the  Court,* 
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bal  can  be  proof  of  a  document 
ott     It  was  also  observed  at 

diat  the  cognovit  given  by 
loyd,  was  not  stamped  until  a 
fore  ihe  trial.  But  it  should  be 
I,  that  a  cognovit  does  not  rc- 
ip,  whilst  it  is  only  the  mere 
ment  of  a  debt ;  it  is  only  where 
nyterms  of  agreement  it  should 
^Ames  V.  Hill  (11).  As  to  the 
e  warrant  of  attorney  —  this 
ninded  on  a  debt  due  under  a 
ittomey;  and  as  tlie  condition 
the  statute  was  not  complied 
pect  of  this  warrant,  the  ac- 
be  maintained.  It  is  said,  the 
of  lies  on  the  defendants  ;  but 
analogy  between  tliis  and  the 

The  3  Geo.  4.  c.  39.  enacts, 
[y  that  the  warrant  should  be 
twenty-one  days  of  its  execu- 
!nd  section  points  out  the  con- 
f  not  doing  so.  The  objection 
<rarrant  of  attorney  is  not  filed  ; 
lestion  is,  on  whom  lies  the 
proof,  whether  it  lies  on  the 
ig  the  objection,  or  his  adver- 
e  is  no  direct  authority  on  the 
.  a  sufficient  authority  may  be 
m  analogy  to  decided  cases,  to 
he  party  making  the  objection 
rom  such  burden.  The  case  in 
roves  nothing  on  the  subject ; 
id  by  Lord  Ellenborough,  was  in 
1,  the  defendant,  made  an  assign- 
\  purpose  of  making  a  valid  an- 
;  18  to  be  presumed  you  carried 
ion  into  effect.  The  case  in 
AH.  was  decided  on  the  au- 
lis,  and  did  not  carry  the  doc- 
r;  but  in  Jelfs  v.  Ballard  (12), 
iction  was  brought  against  a 
rho  obtained  his  certificate 
md  commission  of  bankruptcy, 
of  action  accruing  previous  to 

bankruptcy,  but  under  the 
mission,  no  dividend  had  been 
erdict  for  the  plaintiff:  upon 
*  getting  this  verdict  aside,  and 
nonsuit,  it  was  said,  that  the 
lot  having  paid  15  v.  in  the 
HT  his  second  commission,  being 

f  Bof.  &  Poll.  150. 
1  Bos.  k  Pull.  467. 

IIS,  IL— C.P. 


the  only  ground  on  which  the  plaintiff 
could  support  his  action,  it  lay  upon  him 
to  prove  that  fact,  and  deprive  the  defen- 
dant of  the  benefit  of  his  certificate ;  and  Oill 
V.  Scrivens  (13)  was  cited,  (where  it  was  held 
necessary  to  make  such  averment,  in  scire 
facias) — the  Court  discharged  the  rule; 
Heath,  J.  saying,  "  It  is  a  common  thing  in 
actions  on  the  game  laws,  for  the  plaintiff 
in  his  declaration  to  negative  all  the  quali- 
fications which  would  exempt  the  defen- 
dant from  the  penalties ;  but  it  lies  on  the 
defendant  to  prove  that  he  comes  within 
any  of  them  ;**  and  per  Duller,  J.,  "Plain- 
tiff must  state  in  his  scire  facias  everything 
which  entitles  him  to  recover ;  but  it  is 
a  very  different  question,  what  is  to  be 
proved  by  one  party,  and  what  by  the 
other."  This  shews  the  inclination  of 
the  Court  to  be,  that  where  there  is  any- 
thing within  the  peculiar  knowledge  of  a 
party,  he  who  has  the  means  of  such 
knowledge  is  bound  to  prove  the  fact.  In 
Tkc  Apothecaries  Company  v.  Beniley(14f), 
a  proceeding  for  a  penalty  under  55  Geo. 
3.  c.  1 94,  for  practising  as  an  apothecary 
without  a  certificate,  the  plaintiffs  averred 
in  every  count  of  the  declaration,  that  de- 
fendant did  practise  without  a  certificate, 
but  no  proof  being  given  by  them  that  the 
party  had  not  taken  out  his  certificate,  it 
was  objected,  that  they  had  not  proved 
their  allegation.  Per  Abbott,  C.J. — "  I  am 
of  opinion,  that  the  affirmative  should  be 
proved  by  the  defendant ;  the  plaintiffs  are 
not  bound  to  prove  it ;  but  it  rests  with 
the  defendant  to  establish  his  having  a  cer- 
tificate.*' Here,  the  fact  to  be  proved  was 
not  alone  an  affirmative,  but  it  was  pecu- 
liarly within  the  knowledge  of  the  defen- 
dant In  The  King  v.  Turner  (15),  a  con- 
viction against  a  carrier  for  having  game 
in  his  possession;  upon  motion  to  quash 
the  conviction.  Lord  Ellenborough  said, 
"The  question  is,  upon  whom  the  onuspro^ 
handi  lies ;  whether  it  lies  on  the  person 
who  affirms  a  qualification,  to  prove  the 
affirmative,  or  upon  the  informer,  who  de- 
nies any  qualification,  to  prove  the  nega- 
tive. But  in  Spieres  v.  Parker  {16),  I  find 
Lord  Mansfiela  laying  down  the  rule,  that 

(13)  7  Term  Rep.  t7. 

(14)  1  Ry.  &  Moo.  139. 
(13)  5  Mao.  Ik  Salw.  f  06. 
(16)  1  TeimRep.  144. 
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in  actions  upon  the  game  laws  (and  I  see 
BO  reason  why  the  rule  should  not  be  ap- 
plied to  informations  as  well  as  actions), 
the  plaintiff  must  negative  the  exceptions 
in  the  enacting  clause,  though  he  throw 
the  burden  of  proof  on  the  other  side ; 
the  same  was  said  by  Heath,  J.,  in  Jelft 
▼.  Ballard"  Bayley,  J.  says,  "I  have 
always  understood  it  to  be  a  general  rule, 
that  if  a  negative  averment  be  made  by 
one  party,  which  is  peculiarly  within  the 
knowledge  of  the  other ;  the  party  within 
whose  knowledge  it  lies,  and  who  asserts 
the  affirmative,  is  to  prove  it,  and  not  he 
who  avers  the  negative."  These  cases  dis- 
tinctly establish  the  convenience,  and  the 
practical  utility  of  a  party  being  obliged  to 
prove  any  fact,  which  is  peculiarly  within 
his  knowledge.  In  this  case,  the  plaintiff 
declares  upon  a  judgment  entered  up  on  a 
a  warrant  of  attorney ;  if,  in  point  of  fact, 
such  warrant  was  filed  under  the  statute, 
it  is  much  more  convenient  to  throw  the 
burden  of  proof  of  such  filing  upon  the 
plaintiff,  within  whose  peculiar  knowledge 
it  is,  than  upon  the  defendant;  the  ques- 
tion, whether  the  sheriff  is  liable  for  not 
having  sold  before  the  5  th  of  October,  is 
quite  immaterial,  as  the  jury  have  found 
an  act  of  bankruptcy  before  the  levy  on 
the  1 0th  of  June,  and  that  is  sufficient  to 
make  the  commission  good.  But  it  is  said, 
that  the  sheriff  should  not  have  kept  the 
goods  so  long  in  hand ;  he  should  have 
sold  at  once  ;  but  there  is  no  precedent 
for  such  conduct  on  his  part.  This  is  not 
like  the  case  in  3  Stark. ;  there  is  no  ana- 
logy between  them.  By  whom  was  the 
action  there  brought  ?  By  the  party  him- 
self, who  was  subject  to  the  levari  facias 
process,  for  the  injury  done  to  his  pro- 
perty. The  dictum  of  Lord  Mansfield  in 
Cowp.,  was  the  safest  guide  for  the  Court, 
more  especially  as  it  was  uttered  in  respect 
of  the  general  duty  of  the  sheriff.  It  must 
be  admitted,  that  the  jury  negatived  the 
substituted  debt ;  but,  this  was  one  of  the 
grounds  of  this  motion.  How  could  they 
have  done  so  ?  The  general  dealing  be- 
tween the  parties  was  proved.  The  cog- 
novit given  for  the  amount  of  the  debt 
was  proved,  and  witnesses  were  ready  to 
prove  the  validity  of  the  debt,  but  they 
were  not  called>  as  the  defendant  was 
taken  by  surprise.     The  finding  of  the 


jury,  by  which  they  negatived  tlie  i 
tuted  debt,  was  not  more  unfowM 
point  of  fact,  than  the  objectioiis 
order  of  the  Court  were  in  point  of 

TiNDAL,  Lord  C.  J. — This  is  an  ; 
on  the  case,  brought  by  the  jdain 
judgment  creditor,  under  a  warrant  < 
torney,  against  the  late  sheriff  of  I 
for  alleged  misconduct  on  the  part  o 
officer,  in  levying  under  a  writ  oi 
facias,  at  the  suit  of  the  plaintiff,  upc 
goods  of  a  person  named  Barker, 
defence  set  up  was,  that  the  goods  in  i 
tion  had  ceased  to  be  the  properl 
Barker  before  the  sale,  and  were,  in 
sequence  of  his  bankruptcy,  vested  i 
assignees,  by  whom  the  sheriff  was  m 
nified.  Previous  to  the  trial,  then 
sary  notice  was  given,  under  the  dOd 
tion  of  6  Geo.  4,  to  establish  the  coi 
sion,  and  prove  the  trading,  the  pet 
ing  creditor's  debt,  and  act  of  bankm 
The  commission  issued  on  the  51 
October  1831.  The  writ  ofj5./a. 
delivered  to  the  sheriff,  and  the  c 
effected  his  entry,  and  made  his  ai 
under  it,  on  the  16th  of  the  prec 
June.  During  the  interval  betwee 
16th  of  June  and  the  5th  of  Octobi 
disturbance  was  given  by  any  perso 
ting  up  a  right  adverse  to  that  of  the 
ment  creditor.  The  petitioning  en 
under  the  commission  was  a  person  i 
Barnes,  assignee  of  a  bankrupt  B 
Wright.  Notice  of  trial  was  given  i 
month  of  December,  in  the  sittingi 
Michaelmas  term.  It  then  appear^ 
without  any  notice  being  given  t 
plaintiff,  the  assignee,  Mr.  Plun 
Lloyd,  and  Mr.  Barnes,  the  petiti 
creditor,  obtained  an  order  froi 
Court  of  Review,  under  the  6  G 
and  1  &  2  Will.  4,  to  have  an  a 
debt  of  Lloyd  substituted  for  tl 
Barnes.  This,  no  doubt,  was  a 
surprise  on  the  plaintiff,  who  came  t 
prepared  to  dispute  the  debt  said 
due  to  Barnes,  the  original  petitionin 
ditor,  and  by  such  proceeding,  hit 
line  of  operations  was  changed,  and  i 
proofs,  with  regard  to  the  debt  of  tb 
son  whom  he  supposed  to  be  the  pet 
ing  creditor,  were  found  to  be  imagi 
upon  the  trial,  a  verdict  was  found  fi 
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\  dimtgefl  146/.  5s,  As  to  the 
Bv  that  the  order  of  the  Court  of 
•nlwtitutiiig  the  debt  of  Lloyd  for 
Barnes,  was  not  proved  by  the 
Iters  of  the  registrar  of  the  Court, 
ft  qaestion  of  a  nice  and  difficult 
I  entertain  a  strong  opinion  on  the 
and  when  occasion  requires,  I  will 
tate  to  express  that  opinion.  But 
ideration  of  this  topic  is  not  requi- 
N  One  question  submitted  to  the 
s,  whether  there  was  a  band  fide 
» to  Lloyd,  the  substituted  creditor, 
J  found  expressly  there  was  not. 
endant  now  seeks  to  set  aside  the 

and  obtain  a  new  trial,  on  the 
of  aurprise,  as  he  had  witnesses 
1  to  prove  a  debt  due  to  Lloyd.  It 
«Mary  for  me  to  deliver  any  opi- 
the  other  points,  as  I  am  perfectly 

with  the  verdict,  and  that  there 
fhir  and  just  ground  of  surprise. 
^ict  should  not,  therefore,  in  my 

be  disturbed.  Though  I  do  not 
»  give  any  opinion  on  the  other 
[  will  mention  one  on  which  the 
at  teems  to  rely — namely,  that  the 

eould  not  support  his  judgment 
le  warrant  of  attorney,  as  that  war- 
I  not  6led  within  twenty-one  days 
xecution;  and,  consequently,  the 

by  the  S  Geo.  4.  c.  39,  had  no 
*  action  :  but,  in  my  opinion,  the 
It  is  not  in  a  condition  to  make 
jeetion,  unless  he  can  sheiv  that  he 
gal  assignee  of  a  bankrupt.  The 
:ion  of  the  statute  enacts,  *'  That  if 
ime  after  the  expiration  of  twenty- 
I  next  after  the  execution  of  such 
of  attorney,  a  commission  of  bank- 
dl  issue  against  the  person  giving 
rrant,  under  which  lie  shall  be  duly 
id  declared  a  bankrupt,  then  and 
ease,*'  &c.  It  appears  to  me,  that 
ivarrant  of  attorney  be  not  filed 
irenty-one  days  of  its  execution,  it 
:,  therefore,  become  void,  as  to  all 
lancet,  and  as  to  all  persons:  it  is 
roid  as  to  assignees  duly  chosen 
nnted  under  a  commission,  marked 
ingnished  by  all  those  regularities 
ball  make  such  commission  good 
1  in  law.  Here  it  was  found  there 
debts  therefore  the  party  could 
lagaily  or  pvoperly  assignee,  and 


he  was  not  authorised  to  enter  into  any 
impeachment  of  the  plaintifTs  title  as  judg- 
ment creditor.  He  was  not  legal  assig- 
nee. The  cognovit  was  of  ancient  date, 
July  1828.  It  was  not  then  stamped,  nor 
was  it  until  a  few  days  before  the  trial. 
How  came  it  that  it  slept  so  long,  and  that 
it  did  not  operate  sooner  in  favour  of  him, 
for  whose  benefit  it  was  supposed  to  have 
been  given  ?  Why  was  this  cognovit  suf- 
fered to  remain  a  dead  letter  for  so  long  a 
time,  more  especially  as  Lloyd  was  known 
to  be  in  a  state  of  embarrassment  ?  This 
was  not  the  only  ground  of  objection  to 
the  cognovit;  Lloyd  was  said  to  have 
gotten  from  Barker,  on  the  Sdrd  of  April 
1 829,  eight  promissory  notes,  and  a  warrant 
of  attorney,  as  a  security  for  the  debt  for 
which  the  cognovit  was  originally  given. 
How  comes  it  that,  at  so  late  a  period,  the 
parties  should  get  rid  of  one  security  for 
the  debt,  and  substitute  another  ?  Why  did 
they  act  thus,  if  the  warrant  of  attorney 
was  so  good  as  to  bear  them  in  triumph 
through  the  Court,  and  with  the  jury  ?  Why 
did  they  not  rely  on  this  security,  which 
was  at  once  so  certain  and  so  easy  of  proof? 
I  am  not  dissatisfied  with  the  verdict; 
neither  is  it,  in  my  opinion,  one  with  which 
I  should  be  dissatisfied  on  the  ground  of 
surprise.  Such  a  ground  should  be  clearly 
made  out  indeed  by  those,  who,  but  a  few 
days  before,  in  the  absence  of  all  the  liti- 
gating parties,  put  the  debt  of  a  new  pe- 
titioning creditor  on  the  record,  for  the 
purpose  of  causing  that  surprise  of  which 
they  now  complain.  What  have  been  the 
other  proceedings  of  the  parties,  with  re- 
spect to  the  cognovit  originally  given  ? 
What  is  now  the  security  of  the  creditor 
for  his  alleged  debt  ?  Why  has  the  cog- 
novit slept  until  it  was  found  convenient  to 
submit  it  to  the  Court  of  Review  ?  How 
stands  Lloyd  with  regard  to  the  warrant  of 
attorney,  and  the  eight  promissory  notes  of 
25/.  each,  which  he  was  supposed  to  have 
gotten  as  a  security  for  the  debt,  for  which 
the  cognovit  was  originally  given,  and  two 
of  which  were  said  to  be  paid  ?  Where  are 
those  promissory  notes  ?  Was  any  one  pre- 
sent to  prove  that  they  were  not  then  out 
in  the  world  ?  In  my  opinion,  the  jury 
came  to  a  right  conclusion  on  the  one  point ; 
and  as  to  the  other,  I  do  not  see  any  ^ust 
or  sufficient  ground  of  turprisec 
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Park,  J. — All  the  authorities  which 
have  been  referred  to,  and  all  the  points 
which  have  been  mooted  (and  they  were 
many)  in  the  course  of  this  discussion, 
have  been  attentively  considered  by  the 
Court;  but  there  is  no  necessity  for 
coming  to  any  decision  upon  them,  as  we 
concur  with  the  jury  in  the  conclusion  at 
which  they  have  arrived,  and  are  satisfied 
vrith  the  results  of  the  verdict — namely,  that 
there  was  no  bond  fide  debt,  and  that  there 
was  no  surprise.  As  to  the  debt,  I  agree  with 
the  important  remarks  of  my  Lord,  that 
there  is  something  extremely  suspicious  in 
the  circumstances  of  the  cognovit  remaining 
unstamped  for  such  a  length  of  time,  and 
the  subsequent  substitution  of  the  promis- 
sory notes  and  the  warrant  of  attorney.  It 
is  not  necessary  for  the  Court  to  conclude 
that  gross  fraud  has  been  committed,  but 
it  certainly  may  entertain  a  strong  suspi- 
cion of  fraud.  With  regard  to  the  ob- 
jection founded  on  the  warrant  of  attor- 
ney not  being  filed,  it  should  be  re- 
collected, that  the  creditor's  debt  was  not 
substantially  good ;  and  I  agree  with  my 
Lord,  that  it  is  necessary  for  a  party 
making  such  objection  to  bring  himself 
within  the  circumstances  required  by  the 
3  Geo.  4.  c.  39.  As  to  the  substitution  of 
one  creditor's  debt  for  another,  it  is  a  sin- 
gular clause — it  is  a  novelty  utterly  un- 
known to  the  old  bankrupt  laws,  and  it 
may  be  the  means  of  inducing  dreadful 
hardship.  A  plaintiff  may,  for  example, 
intend  to  dispute  the  debt  of  a  petitioning 
creditor,  which  he  knows  to  be  invalid. 
The  opposite  party,  behind  his  back,  and 
without  giving  him  the  least  notice,  substi- 
tutes a  different  debt,  and  when  the  plain- 
tiff comes  to  Westminster,  or  to  Guildhall, 
to  contend  with  A.  B,  who  he  knows  is 
not  a  bond  fide  creditor,  he  finds  he  is  to 
contend  with  C.  D,  of  whose  person  or 
whose  debt  he  knows  nothing.  Such  a 
clause  as  this  should  be  most  narrowly 
watched :  I  agree  perfectly  with  the  opi- 
nions expressed  by  Mr.  Justice  Bayley  in 
Musket  ▼.  Drummand.  The  statute  gave  a 
special  power  to  the  Lord  Chancellor  to 
make  an  order  of  this  nature  only  when 
the  debt  of  the  petitioning  creditor  u/ouni 
insufficient.  But,  in  that  case,  the  insuffi- 
ciency of  the  debt  was  not  found  as  a  fact 
by  the  jury,  nor  does  it  appear  that  it  was 


so  found  by  the  Lord  Chancellor»t 
containing  no  adjudication  by  hin 
subject.  So,  in  the  case  before  ih 
the  debt  of  the  original  petitionii 
tor  has  not  been  found  insufficiei 
therefore,  another  step  should  hi 
taken. 

The  next  question  is,  have  the  par 
surprised  ?  I  am  of  opinion  they  1: 
There  is  not  the  least  colour  or 
for  saying  so.  All  the  surprise  h 
in  fact,  on  the  other  side ;  and,  if  tl 
tiff  had  been  turned  round  in  com 
of  another  creditor's  debt  being 
against  him,  without  notice,  such 
stance  would,  I  think,  be  a  good 
for  his  applying  to  the  Court: 
opinion  this  rule  should  be  disoha 

Gaselee,  J. — I  am  of  the  same 
Finding  at  Nisi  Prius  that  there  wi 
questions  of  law  and  fact,  I  thought  i 
submit  each  to  the  jury,  and  it  was 
to  find  specifically  upon  each.  In 
complication  and  difHculty,  this  < 
often  adopted,  and  the  j ury  deliver  t 
nion  on  the  different  points.  The  on 
Court  of  Review  in  this  case  bears 
resemblance  to  that  in  Musket  v.  Df 
The  great  blot  there  was,  that  t 
not  appear  to  be  any  adjudication 
insufBciency  of  the  petitioning  c 
debt.  As  it  appears  to  me,  better 
satisfactory  evidence  was  not  give 
case  than  was  given  in  Musket  ^ 
mond,  but  it  is  not  necessary  to 
opinion  that  the  order  of  the  Cou 
view  is,  in  the  present  instance,  hi 
attention  of  the  Court  would,  pe: 
best  called  to  the  consequences 
follow  from  the  order  of  the  Coa 
view,  by  a  consideration  of  these 
stances.  The  plaintiff  gave,  on 
of  November,  the  usual  notice  of 
the  petitioning  creditor's  debt,  & 
he  could  go  to  trial  then,  he  wou 
titled  to  his  verdict  and  costs  ;  bi 
28th  of  November,  the  opposi' 
behind  his  back,  and  without  gi 
notice,  obtains  the  order  in 
by  which  the  plaintiff  may  b 
round  and  costs  given  against  hi 
only  remaining  point  open  to  cons: 
is,  the  debt  said  to  be  due  from  1 
Lloyd;  but,  how  is  it  possible  th 
man  as  Lloyd,  ivho  had  beentwk 
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1  hare  a  debt  due  to  him  to  such 
as  dut  for  which  the  cognovit 
ihftTe  been  given? 
»R»  J. — I  agree  in  opinion  with 
Aief  Justice  es  to  the  points  to 
iM  referred.  I  coincide  perfectly 
iij  in  thinking  that  the  debt  of 
or  waa  invalid ;  and,  I  think  that 
to  the  proper  conclusion  in  ne- 
le  existence  of  such  debt.  The 
not  the  slightest  reason  to  infer 
$fendant  was  surprised.  As  to 
icfa  requires  the  warrant  of  attor- 
kd  within  twenty-one  dsy s  from 
oo,  otherwise  to  be  void  against 
nder  a  commission,  it  is  obvious 
nrda  of  the  statute  refer  to  such 
M  aa  can  be  supported  by  the 
iaitea.  If  this  be  so,  the  plain- 
led  to  recover,  even  though  his 
'attorney  was  not  filed,  for  one 
aiaitea  which  support  a  commis- 
sely,  the  creditor's  debt,  has 
ifi^ly  referred  to  the  jury,  and 
fiMind  that  no  such  debt  existed : 
diasatisfied  with  the  verdict ;  I 
much  more  so,  if  it  were  the 
TThe  grounds  of  surprise  should 
indeed  to  enable  the  opposite 
»t  aside  the  verdict  after  the  line 
which  he  himself  has  pursued. 

Rule  discharged^ 


} 


BEAD  0.  BRISCOE  AND  WIFB. 


I  of  Husband — Libel. 

wuiH  live  Meparale  from  her  huS' 
u/ar  as  ii  a})pearSf  in  open  adul" 
\n  aciioH  he  brought  against  him 
•r  a  libel  written  and  published  by 
Imbie  to  damageM. 

tion  was  tried,  before  Tindal, 

at  the  sittings  after  last  Hilary 

m  laets,  as  they  appeared  on  the 

these : — The  plaintifT,  a  house- 

a  boose  to  Lady  Briscoe,  then 

n  from  her  husband.     Shortly 

lady  was  arrested  on  a  Bench 

nd  confined  in  the  King's  Bench 

109  about  this  time,  put  forth  a 

1^  stating,  that  a  Mrs.  ^—  took 


her  property,  and  was  assisted  in  so 
by  the  plaintiflT.  The  injured  partiea  im- 
mediately commenced  proceedings  againat 
her,  Mrs.  — »  by  indictmentv  on  whidi 
Lady  Briscoe  was  convicted ;  and  the 
plaintifi*  by  civil  aetioo,  in  which  he  ob- 
tained a  verdict,  damages  40#. 

AdamSf  Serj.f  moved  to  set  it  aside,  on 
the  ground,  that  the  husband  could  not  be 
held  liable  for  the  amount  of  damages 
found,  for  a  libel,  against  a  wife  living  ae- 
parate  from  him,  in  the  manner  in  which 
this  lady  thought  proper  to  live.  There 
was  no  authority  in  the  hooka  to  warrant 
such  doctrine.  It  did  not  appear  on  the 
trisl  that  the  plaintiff  had  auffered  any 
special  damage  from  the  publication.  Now, 
if  a  party  think  fit  to  deal  with  a  woman 
living  apart  from  her  husband,  and  as  this 
person  is  known  to  have  lived,  and  a  libel 
be  the  consequence — the  husband  most 
certainly  should  not  be  held  liable.  There 
are  many  cases  to  support  the  position, 
that  a  woman  may  be  indicted  and  fined, 
and  the  husband  is  not  liable  to  pay  the 
fine,  as  in  The  King  v.  Crofts  (A),  where 
the  defendant,  a  married  woman,  was  con- 
victed under  the  9  Geo.  2.  c.  23,  for  aell- 
ing  gin;  and  in  The  King  v.  Taylor^  laU 
Bent{Z\  a  married  woman  was  committed 
to  the  house  of  correction,  for  disobeying 
an  order  of  bastardy.  In  Mrs,  PouVs  case 
(3),  the  Court  said :  '*If  a  married  woman 
be  found  guilty  of  battery,  and  fined,  the 
husband  shall  not  be  liable." 

[TiNDAL,  Loan  C.  J. — But  the  case  be- 
fore the  Court  is  not  an  indictment ;  it  is 
a  civil  action.] 

The  closest  analogy  to  the  present  caae 
would  be  to  suppose,  that  the  woman  had 
committed  a  wrong  when  sole,  and  then 
married ;  would  the  husband  in  such  caae 
be  liable  ? 

[TiNDAL,  Loan  C.  J. — Is  it  not  a  a  ge- 
neral rule  of  law,  that  the  wife  cannot  be 
sued,  if  the  husband  be  not  joined  for  con« 
formity  ?] 

The  rule  ia  founded  on  the  legal  pre« 
sumption,  that  the  husband  and  wife  live 
together.  But  if  the  husband  obtained  a 
divorce  h  mensd  et  thoro^  he  would  not 
be  liable  for  her  acts.  He  ia  not  even  com« 

(1)  tStrm.  lltl. 
(f )  3  Burr.  J679. 
(3)  Ulfod.Sd3. 
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pelUble  to  maintain  her  children  by  a 
ibrnier  marriage — Tubb  v.  Harrison  (4).  A 
husband  is  not  bound  to  support  his  wife 
after  she  has  committed  adultery,  though 
he  had  before  committed  the  same  crime, 
and  turned  her  out  of  doors  without  any 
imputation  on  her  conduct  —  Qotier  v. 
Hancock  (5). 

TiNDAL,  Lord  C.  J. — ^The  consequences 
contended  for,  do  not  follow,  unless  there 
be  proof  that  the  wife  is  living  in  a  state  of 
open  adultery.  Upon  the  trial,  there  was 
no  such  proof.  It  cannot  be  inferred,  that 
because  the  wife  lives  apart  from  her  hus- 
band, she  therefore  lives  in  adultery.  The 
rule  should  be  refused. 

The  other  Justices  concurring — 

The  rule  was  refused  accordingly. 


1883.     \ 
pril  18.  S 


FENTON  V.  LOGAN. 


April 

Distress — Privilege  from. 

A   threshing  machine   is  not  privileged 

from  being  distrained  for  rent,  if  it  be  not  in 

actual  use  at  the  time  of  such  distress,  or 

unless  it  appear  that  there  is  a  sufficiency  of 

other  distress  to  satisfy  the  demand* 

This  was  an  action  of  replevin,  for  a 
threshing  machine  belonging  to  the  plaintiff, 
which  was  distrained  for  rent,  on  the  pro- 
perty of  the  defendant,  under  the  following 
circumstances  : — A  person  named  Crissell 
occupied  the  premises  in  which  the  machine 
was  seized,  as  tenant  to  the  defendant :  upon 
his  death,  W.  Farrow,  the  son-in-law,  and 
executor  to  the  former  tenant,  continued  in 
possession.  The  defendant  caused  a  dis- 
tress to  be  put  on  the  premises,  on  Satur- 
day, the  4th  of  September,  for  78/.  19«.  2d. 
rent  arrear,  due  by  the  late  tenant  and  the 
present  occupier.  Farrow.  Other  articles, 
as  specified  in  the  inventory,  were,  it  ap- 
pears, seized  on  the  Saturday,  but  the 
threshing  machine,  which  was  in  the  yard, 
was  not  distrained  until  the  ensuing  Mon- 
day. 

The  defendant  justified  the  taking,  in 

(4)  4  Term  Rep.  118. 

(5)  6  Term  Rep.  603. 


four  avowries,  for  four  years  rent  in 
by  the  late  tenant  and  Farrow.  Tli 
tiff  pleaded  in  bar— won  tenuermd^ 
arrear — that  W.  Farrow  wasezerd 
business  of  a  farmer  on  the  preni 
that  the  threshing  machine  was  an 
ment  of  trade  necessary  to  such  I 
and  at  the  time  of  such  distress  i 
actual  use; — that  the  threshing 
was  an  implement  of  trade,  and  at 
of  the  distress  there  was  other  i 
distress  upon  the  premises. 

The  defendant,  in  his  replicatioi 
issue  with  the  plaintiff^  in  his  (^ 
to  the  first  avowry  ;  he  then  traven 
Farrow  was  carrying  on  the  busii 
farmer  on  the  premises ; — that  the  tl 
machine  was  a  necessary  implemei 
business ; — that  it  was  in  actual  oi 
time  when,  &c. ;  and  that  there  wi 
time  when,  &c.,  a  sufficient  distn 
the  premises,  other  than  the  thresl 
chine.  The  plaintiff  joined  issue  uf 
replications. 

The  facts  as  they  appeared  oo 
were  as  follows : — The  plaintiff  wi 
habit  of  hiring  out  threshing  machii 
farmers  in  the  autumn,  and  it  m 
way,  the  machine  in  question  ci 
the  possession  of,  and  upon  the 
occupied  by,  Farrow.  It  alsoappea 
the  work  in  which  the  machine  v 
had  been  finished  on  the  Saturda 
machine  was  not  seized  until  the  m 
day.  It  did  not  appear,  that  the 
sufRciency  of  other  distress  upon 
mises  at  the  time  of  making  the 
complained  of.  The  jury  found  t 
diet  for  the  defendant. 

Storks,  Serj.,  moved  to  set  it  asi 
contended,  that  though  the  machi 
not  have  been  in  actual  use  at  th< 
the  distress,  it  was  privileged  for ; 
able  time  after  such  use,  to  enable 
whose  property  it  was,  to  have  it  i 
Here,  this  reasonable  time  had  not 
the  use  of  the  machine  had  cease 
Saturday  evening,  and  it  could  n 
moved  from  the  premises  on  the  i 
it  being  Sunday.  He  referred  t 
V.  Falkn€r{\\  and  to  Simpsom 
there  cited  by  Mr.  Justice  Bull 
Chief  Justice  Willes*s  Reports,  p«  • 

(1)  4  Term  Rep.  565. 
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Lou>  C.J.— The  plaintiff  seeks 
i  this  verdiet,  on  the  ground  that 
ing  machine,  hit  property,  waa 
by  law  from  distress.  The 
the  privilege  now  claimed,  are 
nd  distinct.  Some  things  are 
in  an  absolute  unqualified  man* 
•r  example,  where  a  person  sends 
gooda  to  another,  in  the  way  of 
to  have  any  alteration  made  in, 
any  work  done  on  them.  The 
I  the  things  thus  sent  or  delivered 
tt  in  the  real  owner,  and  he  can- 
ived  of  it  by  any  distress.  There 
Jiings  which  are  not  privileged 
but  only  conditionally,  and  sub 
hr  instance,  beasts  of  the  plough 
lenta  of  trade.  The  conditions  on 
are  privileged  are  that  they  are 
in  actual  use,  and  that  there  is  a 
of  property  on  the  premises,  in- 
of  them,  to  answer  the  distress. 
ler  of  these  conditions  has  been 
rith,  in  the  case  of  this  machine. 
in  actual  use  at  the  time  of  tlie 
The  use  to  which  it  had  been 
■aed  on  the  Saturday,  and  it 
(trained  until  the  next  Monday 
As  to  the  other  condition,  the 
of  other  distress  on  the  pre- 
(pendent  and  exclusive  of  the 
ID  evidence  of  such  sufficiency 
Wood  V.  Clarke  (2),  is  decisive 
ints.  No  rule  should  be  granted. 
K — I  am  of  the  same  opinion. 
referred  to  in  4  Tenn  Rep,  and 
I  think,  adverse  to  the  party — 
le  was  not  in  actual  use  at  the 
distress.  The  use  to  which  it  was 
1  ceased  on  Saturday,  and  it  was 
diatress  on  the  ensuing  Monday. 
milar  principle,  a  horse  may  be 
chough  not  when  a  man  is  actually 
;  a  distress  then  may  cause  a 
he  peace. 

I,  J« — I  am  of  the  same  opinion, 
le  pleas  in  bar  to  the  avowry, 
rear  and  non  tenueruntt  are  on 
lion  immaterial.  As  to  the  plea, 
>w  carried  on  the  business  of  a 
the  premises  in  question,  and 
lachine  as  an  implement  of  trade, 
taken  upon  it — issue  was  also 

(t)  1  Cro.  &  J«r.  484. 


taken  on  both  parts  of  the  next  plea  in  bar 
— via.  that  the  machine  was  in  the  occupa- 
tion of  Farrow,  as  a  farmer,  and  was  in 
actual  use,  and  that  there  was  a  sufficiency 
of  distress  on  the  premises,  independent  of 
the  machine ;  neither  of  the  allegations  con- 
tained in  the  plea  was  substantiated  on  the 
trial. 

ALDEasoK,  J.,  concurred. 

Motion  refuted. 


:.    } 


SYLVESTER  t^.  AHTHONT. 


1833 

May  2 

Guaranlie — Copy  of  If  arrant  of  Attor- 
ney— 3  Geo.  4.  c.  89. 

A  guarantie  given  by  a  party  as  an  ad" 
ditional  security  to  a  warrant  of  attorney 
given  by  a  debtor,  will  be  annulled,  if  i/ie 
creditor  take  from  the  debtor  and  a  stranger, 
a  fesh  warrant  of  attorney  for  other  sums, 
besides  that  for  which  the  original  gua^ 
rantie  was  given,  and  for  the  payment  of 
which  a  longer  time  than  that  originally  spe^ 
cijied  is  allowed. 

The  copy  of  the  warrant  of  attorney  fUd 
under  the  8  Geo,  4.  c.  39,  is  to  all  intents 
and  purposes  an  original,  and  may  be  given 
in  evidence  as  such. 

This  action  was  tried,  before  Tindal,  Lord 
C.J.,  at  Guildhall,  in  the  sittings  after  last 
Hilary  term.  It  was  brought  to  recover  the 
sum  of  84/.  $s.,  upon  a  guarantie,  given 
by  the  defendant,  couched  in  the  following 
terms : — 

'*  In  consideration  of  Mr.  E.J.  Sylvester 
forbearing  to  press  my  friend,  Mr.  W.  Pear- 
son, for  the  sum  of  7£/.,  acknowledged  by 
him  to  be  due  to  the  said  E.  J.  Sylvester, 
and  for  which  the  said  W.  Pearson  has  this 
day  given  his  warrant  of  attorney,  payable 
by  four  instalments,  of  one,  two,  three,  and 
four  months — I  hereby  undertake  to  gua- 
rantee the  payment  of  the  said  sum  of  72L 
by  three  equal  instalments  of  six,  nine,  and 
twelve  months  from  the  date  hereof,  in  case 
the  said  William  Pearson  should  fail  in  his 
before-mentioned  engagement. 

'*  Dated,  May  29,  1881. 

**  Signed,  J.  G.  Anthony." 

The  first  insUlment  under  the  warrant  of 
attorney,  waa  to  be  5tOL  Bs.  \  the  othera, 
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17^  5$,  each.  The  two  first  were  duly 
paid ;  the  third,  which  was  due  on  the  22nd 
of  August  last,  was  not.  An  execution  was 
in  consequence  put  into  Pearson's  house, 
under  the  warrant  of  attorney.  In  this  state 
of  things,  a  fresh  warrant  of  attorney  was 
given  to  the  plaintiff,  by  Pearson  and  a 
Mr.  Fourneaux,  to  secure  the  sum  of  00/. 
lOi.,  to  be  paid  by  monthly  instalments,  of 
61.  for  the  first  four  months,  and  4L  a 
month  afterwards.  The  sum  of  60/.  se- 
cured by  the  fresh  warrant  of  attorney,  was 
made  up  of  the  balance  of  the  old  warrant 
of  attorney,  amounting  to  $41,  10«.,  a  fur- 
ther loan  to  Pearson,  to  enable  him  to  pay 
taxes,  Sec,  The  first  instalment  under  this 
new  warrant  of  attorney  was  paid,  but  no 
more,  and  the  plaintiflf  now  sought  to  re- 
cover the  balance  under  the  guarantie  given 
by  the  defendant.  It  was  contended  at  the 
trial,  that  as  a  second  warrant  of  attorney 
was  taken  from  a  different  person,  and  for 
a  sum  different  from  that  for  which  the  ori- 
ginal guarantie  was  given,  and  a  longer 
time  allowed  for  the  paynnent  than  was  ori- 
ginally intended,  the  guarantie  was  settled 
by,  and  merged  in  the  second  warrant  of 
attorney ;  and,  consequently,  the  plaintiff 
had  no  claim  on  the  defendant.  In  support 
of  this  case,  the  clerk  of  the  Docket  and 
Judgment  OfBce,  produced  a  copy  of  the 
joint  warrant  of  attorney  from  Pearson  and 
Fourneaux  to  the  plaintiff,  with  an  affida- 
vit annexed,  that  it  was  filed  under  the 
S  Geo.  4.  c.  d9,  and  that  it  was  a  true 
copy.  It  was  objected  for  the  plaintiff,  that 
this  document  could  not  be  received  in  evi- 
dence, as  it  was  incumbent  on  the  defendant 
to  produce  the  original  warrant  of  attorney. 
The  clerk  to  the  defendant's  attorney 
proved  the  service  of  notice  on  the  plaintiff 
to  produce  the  original  warrant.  It  was  also 
proved  by  the  clerk  of  the  Docket  Office, 
that  the  warrant  of  attorney  copy  was  filed 
by  Sylvester  and  Walker,  on  the  20th  of 
September  1891 ;  as  a  matter  of  course  the 
original  must  be  filed  at  the  time  of  signing 
judgment ;  but  aa  he  (the  officer)  was  not 
desired,  he  did  not  look  for  that  document. 
The  Lord  Chief  Justice  was  of  opinion, 
that  as  the  statute  S  Geo.  4.  c.  d9.  autho- 
rized the  filing  of  the  copy,  such  copy 
should  be  received.  The  copy  of  the  joint 
warrant  of  attorney  from  Pearson  and 
Fourneaux  to  the  plaintilT,  was  then  put  in 


and  read.  His  Lordship  then  as 
his  opinion,  that  as  the  second  ws 
attorney  was  given  partly  in  dtsd 
the  first,  and  partly  for  a  further 
and  costs,  in  which  Fourneaux  be< 
curity,  this  had  the  effect  of  reka 
defendant  from  his  guarantie,  as  f 
for  which  such  guarantie  was  gi^ 
afterwards  otherwise  secured.  T 
found  a  verdict  for  the  defendant. 

Coleridge,  Serj.,  obtained  a  rule 
aside,  on  the  ground  of  the  joint  wa 
attorney  copy  having  been  improp 
ceived,  it  being  incumbent  on  the  d< 
to  produce  the  original,  or  at  leat 
count  for  its  non-production. 

Talfourd,  Serj,,  shewefl  causes 
the  statute  3  Geo.  4.  c.  39,  the  wi 
attorney  copy  should  answer  all  t 
poses  of  an  original.  Tlie  8th  sectis 
act  was  decisive  on  the  subject.  T 
tion  authorized  any  of  the  Judgei 
Court,  in  which  such  warrant  of  att 
cognotaU  actionem  is  given,  to  order  i 
randum  of  satisfaction  to  be  writtt 
such  warrant  of  attorney,  cognotii  c 
or  copy  thereof,  respectively,  &e.  i 
appear  to  him  that  the  debt  for  wh 
warrant  of  attorney  or  cognovit  ad 
given  as  a  security,  shall  have  been 
or  discharged.  The  opposite  part; 
perhaps,  rely  on  an  old  rule  of  court 
judgment  would  be  signed  until  the 
was  filed  ;  therefore,  in  this  case  t1 
nal  must  be  in  the  proper  office,  an 
be  produced  ;  but  notice  was  se 
Sylvester,  by  whom  it  must  have  b< 
to  produce  it ;  and  as  he  had  not 
proper  to  do  so,  what  better  seconc 
dence,  even  considering  it  to  ha 
such,  could  there  be  than  the  co 
under  the  statute  7  There  was  n< 
the  case  to  rebut  the  idea,  that  £ 
had  the  original,  and  could  if  he 
produce  it. 

IVilde  and  Coleridge,  in  suppor 
rule. — It  is  an  universal  rule  of 
Courts,  that  when  judgment  is  sigi 
warrant  of  attorney,  the  Original 
filed ;  and  the  question  is,  if  eno 
been  done  to  let  in  secondary  c 
No  doubt  the  atatute  allows  the  w; 
attorney  copy  to  be  filed  for  cert 
poses.  But  the  rule  of  court  ol 
Geo.  3.  requires  the  original   to 
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jad^meDt  ii  si|(ned ;  this  is  ex- 
down  ID  Tidd^s  Practice  (1). 
there  wm  nothing  to  shew  tliat 
ul  was  in  the  postetsion  of  Syl- 
There  was  not  a  single  instance  of 
aog  admitted  as  evidence,  without 
DM  account  of  the  original. 

c»  LoED  C.  J.— It  appears  to  me, 
party  wish  to  avail  himself  of  the 
anted  by  the  8  Geo.  4.  c.  39,  and 
y  of  the  warrant  of  attorney  for 
Kiaea  there  specified,  from  the 
Mich  copy  is  filed,  it  becomes  to 
I  and  purposes  an  original.  From 
lent  its  contents  are  evidence  of 
Bta  of  the  original,  and  the  party 
h  document  is  estopped  from  say- 
the  original  contains  anything  not 
nd  in  Uie  copy.  The  7th  section 
That  any  person  shall  be  entitled 
ui  office  copy  of  such  warrant  of 
or  cognovit  actionem^  or  the  copy 
Ued  as  aforesaid."  From  this,  I 
:learly  follows,  that  the  copy  filed 
i  statute,  is  to  be  considered  as  an 
■gainst  the  plaintiff  in  this  action, 
Mt  all  who  claim  under  him.  It  is, 
inion,  as  an  original,  and  has  been 
d  by  the  legislature  as  such.  This 
Id  be  discharged. 
J. — I  am  glad  that  this  is  the  opi- 
le  Court;  otherwise  wc  should  be 
»aa  injustice,  as  we  should  enable 
has  done  the  mischief  to  avail 
f  the  wrong  which  he  has  done. 
KB»  J.,  and  Aldersom,  J.,  con- 

Ruie  discharged, 

» the  effect,  on  the  surety,  of  the 
taking  a  new  seoprity  from,  or 
Iditional  time  to  the  principal — 
]sk  T.  Darky  (2),  Gould  v.  Roheon 
The  Bank  of  Ireland  v.  Beres/ord 
he  authorities  there  cited.] 

(1)  Page  609,  8tli  edit, 
(t)  t  Bo0.  &  Pul.  61. 

(3)  8  Eait,  576. 

(4)  6  Dow.  233. 
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Quare  Impcdit — 25  Ed.  3.  c.  7—21  Hen. 
8.  c.  13—25  Hen.  8.  c.  19. 

In  quare  imped  it  against  the  ordinary  ^ 
for  diMiurbing  the  plaintiff  in  hie  right  to 
present  to  a  void  furn,  it  is  not  competent  to 
the  defendant  to  counter-plead  the  plainliffs 
title i  unless  he  (the  defendant)  make  title  in 
himself  either  eu  patron^  or  by  collation 
after  lapse.  The  grant  of  the  advowson 
does  not  pass  the  void  tum^  because  it  is  a 
chose  in  action^  or  (which  appears  the  better 
reason)  for  the  public  utility^  in  guarding 
against  simony. 

If  a  benefice  be  voidable  by  the  received 
canon  /aw,  no  sentence^  declaratory  of  the 
deprivation,  in  tite  court  christian,  is  neces* 
sary,  when  the  patron  and  t/te  incumbent  of 
the  benefice,  which  is  rendered  voidable,  are 
one  and  the  same  person, 

Sem\}\e^-^That  to  shew  the  first  benefice 
void  de  facto,  the  plaintiff  rued  not  allege  in 
his  count,  that  it  is  of  or  above  tike  annual 
value  of  Si, ;  at  least,  such  statement  does  not 
appear  necessary,  when  an  allegation  to  suck 
effect  is  made  by  the  defendant  in  his  plea* 

The  plaintiff,  in  his  count,  complained 
that,  whereas  one  Thomas  GrifHih,  now  de- 
ceased, was,  in  his  lifetime,  to  wit,  on  the 
21  St  of  January,  in  the  year  of  our  Lord 
1796,  seised  of  the  advowson  of  the  rec- 
tory of  Stoke  Lacy,  in  the  county  of  Here- 
ford, as  in  gross  by  itself,  as  of  fee  and  right ; 
and  being  so  seised  thereof  as  aforesaid,  he, 
the  said  Thomas  Griffith,  afterwards,  to 
wit,  on  &c.,  presented  to  the  said  church, 
being  then  vacant,  one  John  Lilly,  his  clerk, 
who,  on  the  presentation  of  the  said  T. 
GriHith,  was  admitted,  instituted,  and  in- 
ducted into  the  same  in  the  time  of  peace, 
&c.  to  wit,  &c. ;  and  the  said  T.  Griffith, 
being  so  seised  as  aforesaid,  and  the  said 
church  being  full  of  the  said  J.  Lilly,  the 
incumbent  thereof,  the  said  T.  Griffith 
afterwards,  to  wit,  on  the  iiOth  of  January, 
in  the  year  of  our  Lord  1798,  duly  made 
and  published  his  last  will  and  testament, 
in  writing,  Sec,  and  thereby  gave,  devised, 
and  bequeathed  unto  tlie  said  J.  Lilly,  his 
heirs  and  assigns,  all  his  manors,  messuages, 
farms,  lands,  advowsons,  tithes,  tenements, 
hereditaments,  and  real  estate,  whatsoever 
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ir.li    ^neiew^-y^T.    -^   :lie   -vms.    loflfi 
-ri«f>,    "fmi   :»ir   -iii»    nt^^rM    uut    m 

-ti  ^t'  «ui  'nnrKTiMM^  :iie 

uiv.  uym  T^MC  ui  psy  mm  L.  P. 

iiiriifr  !iie  rucairai  Hie  of  itie  vrd^  oc  die 
»i«i  T^  GrntRfli,  AwB  tune  tn  Tsmm  3»  ic* 
'vn-r^  cft#  r^Tst  aoct  ptndtm  :h€reaf  Ji  xhm 
«mti(  sftuvOfi  QtKnme  due  ami  osvihiif.  soil 
^A  pay  jfui  acoi?  the  maoKj  anauc  dics^- 
fr6««,  aicer  jil  )wit  deductiiina  and  ailow- 
Musei,  Mit«  ki«  «id  «i£ft  and  bcr 
^Mt'mg^  the  cem  of  Iier  ■acuni  lire: 
Tr/vm  aad  afur  Iter  decgaae,  co  die  nee 
l>elMef  of  tke  taid  Mia  UIt,  ha  iiexis. 


to  dM  said  Joka  Ii9f ,  ad 
chorek  bciii^  fidl  of  da  aid  J. 
Liilv,  die  mmwihwit  dienaf  is  afiatoid, 
je.  die  aid  Mm  Ul  ▼,  aAeramd^  la  nil, 
<m  die  iSdi  o£  !«■■  aAmmad*  is  &Cy  lif  i 


\^€t  to  ami  dieriptd  aidi  the  ^eviaeius  ia 
die  MMl  aitt  »  dMK  beiieif  acmtima  :  a«d 
afiteraatrda,  ilie  aaid  dwrcb  keia^  fbfl  of 
the  taid  i<>  VlWj^  ike  aaeemfaeAC  thereof 
the  mid  T.  GrilBtb  died  to  aeimd  m  aliae* 

Mid  derae^  to  m'lXf  oa  the  lat  of  Jammrj, 
in  the  jaar  of  o«r  Lord  1800*  oo  &e. ;  and 
the  aeid  m'lh  of  die  tmd  T«  Griffids  m  dm 
aaid  will  utmtd,  also  died,  to  ait,  oo  &6, 
and  the  taid  John  Lilly,  hj  virtue  of  the 
mid  deiriae,  then  and  there  became  and  naa 
•eimd  i^  the  mid  advowaon  c4  the  mid  ree- 
torr,  M  w  grom  by  it«elf,  aa  of  fee  and 
ri^t.  And  the  aaid  J.  Lilly,  being  to  seiaed 
aa  aformafd,  efteraerd*,  to  ait,  on  the  24th 
ofJunef  in  the  Yeer  of  oar  Lord  lSll,&c., 
tf>«  mid  church  beinf^  full  of  the  mid  J. 
Lilly^  the  incumbent  thereof  aa  aforeaaid« 
\ry  e  certain  indentore  of  bargein  and  tale, 
then  and  there  made  between  the  said  John 
Lilly  of  the  one  part,  and  tlie  pUintiff  of 
the  other  part,  (one  part  of  which  mid  in- 
denlisre,  sealed  with  the  mal  of  the  said 
Jf  Lilly,  the  plaintiff*  now  Wings  here  into 
courti)  for  the  consiileration  therein  men- 
tioned* bargained  and  Mild  Co  the  plaintiff 
iha  said  advowson  of  the  rectory  eforemidt 
with  the  righiM,  members,  and  appurtenances 
tlirreto  hrlonginf^,  to  have  end  to  hold  the 
same  unto  the  said  plsintiff'  from  the  day  of 
the  ditte,  Arc.  for  one  year  thence  next  ensu- 
ing! by  virlne  whereof,  and  by  force  of  the 
statute  made  for  tranifcrring  uses  into  pos- 
sffsshin»  ilia  plaintiff*  was  posmmed  of  the 
said  atlvowson  for  the  mid  term;  and  being 
no  poMesmtl   tliereofi  and    the  reversion 


of  SmkeLacyas  afaeaaid,  alterwvdi^  IS 
ait,  oe  the  5tk  of  Avgaac,  in  the  year  sf 
oer  Lord  131U  ecnpted,  and  mmdimai 
there  edmatcd»  Budtmed.  and  indncied  isM 
the  cfaapdry  of  Barieslry,  m  dm  parish:  ef 
DarsBiegtoot  ht  At   aaid    comity,   aCLf 
the  saki  chapelry  and  the  said  rectorydP 
Stoke  Lacy  being  rmpectivdy  eadi  of  tlaii 
then  and  from  thenceforth  a  benefim,  widl 
cure  of  soob ;  whereby  it  then  and  thoa 
belonged  to  the  plaintiH  patron  m  afiasf 
said,  for  the  time  being,  to  preaeaft  a  ll 
person,  or  to  pray  to  be  himaelf  adnkled|f 
he  being  a  fit  person,  to  the  aaid  cfaufcb  S 
Stoke  Lacy;  and  thereupon  the  pfaualiiE^^ 
patron  m  aforesaid,  for  the  time  being»lhaf 
and  there  offered  himself  as  cleric,  aal 
prayed  to  be  admitted  to  the  said  diurckrf 
Stoke  Lacy,  for  that  he,  the  plamtiff,  eodi' 
not  premnt  himmlf ;  and  he,  the  plaiBl# 
being  then  ana  there  a  fit  peraon  in 
behalf,  on  such  his  prayer,  was 
instituted,   and    inducted    into    the 
church,  in  the  time  of  peace,  &c  to  wil| 
&c.     And  the  plaintiff,  being  ao  seised 
the  mid  advowson  as  aforesaid,  and 
incumbent  of  the   mid  church  of  Si 
Lacy  as  aforesaid,  afterwards,  to  ait,  on 
26th  of  January,  in  the  year  of  our 
18^2,  in  &c.,  accepted,  and  was  thm 
there  admitted,  instijtuted,  and  indocted  i 
the  vicarage  of  the  parish  church  of 
Pritchard,  in  the  county  aforeaaidi  the 
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ft  BDd  the  said  rectory  being  respec- 
•eh  of  them  then  and  from  thence- 
tberto  a  benefice  with  cure  of  souls, 
f  it  then  and  there  belonged  to  the 
«  patron  as  aforesaid,  for  the  time 
o  present  a  fit  person  to  the  said 
of  Scoke  Lacy;  and  the  ptaintiff,  so 
itron  as  aforesaid,  for  the  time  being, 
rds,  to  wit,  on  &c.,  did  present  to 
Isaac,  then  Lord  Bishop  of  Here* 
Iff  deceaaed,  then  being  the  proper 
f  m  that  behalf,  one  W.  Betham, 

0  be  admitted,  instituted,  and  in- 
imo  the  said  church  of  Stoke  Lacy, 

1  W.  Betham  then  and  there  being 
raon  in  that  behalf;  but  the  same 
then  and  there  unjustly  refused  so 
tp  institute,  and  induct  the  said  W. 
;  whereby  it  still  belongs  to  the 
)  patron  as  aforesaid,  for  the  time 

0  present  a  fit  person  to  the  said 
now  being  vacant  by  reason  of  the 

At  but  the  bishop,  the  defendant, 
permit  him  so  to  do,  but  unjustly 
him    from  to  doing :    wherefore, 

1  plaintiff  says,  that  he  is  injured, 

I  austained  damage  to  the  value  of 
,  audi  therefore,  he  brings  his  suit, 

*lea-*That  before  the  said  church 
e  Lacy  became  and  was  vacant,  after 
intiff  accepted,  and  was  admitted, 
ed,  and  inducted  into  the  vicarage 
larish  church  of  Ocle  Pritchard,  as 
declaration  mentioned,  and  before 
ntiff  presented  the  said  W.  Betham 
ieclaration  mentioned,  or  any  other 
in  that  behalf,  to  wit,  on  the  25th 
jst«  in  the  year  of  our  Lord  182(), 
>y  a  certain  indenture  then  and  there 
etween  the  plaintiff  of  the  one  part, 
Holbrook  of  the  other  part,  which 
lenture  sealed  with  the  seal  of  the 
aintiff,  &c.  (profert),  the  plaintiff 
due  considerations  therein  men- 
did  bargain  and  sell  to  the  said 
brook,  his  executors,  administra- 
id  assigns,  among  other  things, 
the  said  advowson,  right  of  nomi- 
presentation,  collation,  donation, 
ge,  and  free  dispensation,  of,  in,  and 
lat  rectory,  vicarage,  parsonage,  or 
church  of  Stoke  Lacy,  in  the  said 
of  Hereford,  unto  the  said  J.  Hoi- 
&c.y  for  one  year  thence  next  en- 


suing ;  by  virtue  whereof,  and  by  force  of 
the  statute  made  for  transferring  uses  into 
possession,  the  said  J.  Holbrook  was  pos- 
sessed of  the  said  advowson,  &c.,  for  the 
said  term ;  and  being  so  possessed  thereof, 
and  the  said  reversion  thereof,  belonging 
to  the  plaintiff,  and  the  church  of  Stoke 
Lacy  being  full  of  the  plaintiff  ns  aforesaid, 
the  incumbent  thereof,  the  plaintiff,  after- 
wards, to  wit,  on  the  26th  of  August  1826, 
in  &c.,  by  a  certain  other  indenture  then 
and  there  made  between  the  plaintiff  of 
the  one  part,  and  the  said  J.  Holbrook  of 
the  other  part,  one  part  of  which,  &c.  (pro- 
fert), the  plaintiff,  for  the  consideration 
therein  mentioned,  granted  and  released  to 
the  said  J.  Holbrook,  and  to  his  heirs  and 
assigns,  the  reversion  of  and  in  the  said 
advowson,  right  of  nomination,  presenta- 
tion, collation,  donation,  patronage,  and 
free  disposition  of,  in,  and  to  all  that  the 
said  rectory,  vicarage,  parsonage,  or  parish 
church  of  Stoke  Lacy  aforesaid,  in  the 
county  aforesaid,  &c.,  and  all  other  rights, 

{irivileges,  and  appurtenances  thereto  be- 
onging,  to  J.  Holbrook,  his  heirs  and  as- 
signs, upon  the  trusts  therein  declared ;  by 
virtue  whereof  the  said  J.  Holbrook  then 
and  there  became  and  was  seised  of  the 
said  advowson,  &'c.  as  of  fee  and  right, 
&c. ;  and  this  the  said  defendant  is  ready 
to  verify :  wherefore  he  prays  judgment,  &c. 
2nd  Plea — That  plaintiff  having  then  and 
there  one  benefice  with  the  cure  of  souls, 
to  wit,  the  said  church  of  Stoke  Lacy,  in 
the  declaration  mentioned,  being  then  and 
there  of  the  yearly  value  of  8/.,  and  up- 
wards, according  to  the  form  of  the  sta- 
tute in  anch  case  made  and  provided,  did 
accept,  and  take,  and  was  admitted,  insti- 
tuted, and  inducted  into  the  vicarage  of 
the  parish  church  of  Ocle  Pritchard,  as  in 
the  declaration  mentioned,  being  also  a 
benefice  with  cure  of  souls ;  and  the  plain- 
tiff then  and  there  became  and  was  pos- 
sessed of  the  same,  whereby  then  and  im- 
mediately after  such  possession  had  thereof, 
the  first  benefice,  to  wit,  the  said  church 
of  Stoke  Lacy,  was  adjudged  in  the  law  to 
be  and  was  void;  that  six  months,  after  the 
avoidance  of  the  said  church  of  Stoke  Lac^, 
and  after  the  said  possession  of  the  said 
vicarage,  elapsed  before  the  said  W.  Be- 
tham or  any  other  person  in  that  behalf 
was  presented  by  the  plaintiff;  and  this,  &c. 


1C8 


COURT  OF  COMMON  PLEAS : 


3rd  Plea — like  the  second,  except  that  it 
did  not  state  the  value  of  the  benefice  of 
Stoke  Lacy  to  be  of  or  above  Uie  annual 
value  of  8/. 

Replication,  to  die  first  pica,  that  the 
said  indentures  in  the  said  first  plea  men- 
tioned were  made  and  sealed  afler,  and 
not  before  the  plaintiff*  accepted,  and  was 
admitted,  instituted,  and  inducted  into  the 
said  vicarage  of  the  parish  church  of  Ocle 
Pritchard. 

To  the  second  and  third  pleas,  the  plain^ 
tiff  demurred ;  defendant  joined  in  demur- 
rer, and  also  demurred  to  the  replication. 

Stephen,  Serj,y  for  the  plaintiff. — The 
three  pleas  which  the  defendant  has  put 
upon  the  record  are  bad  in  law,  and  may 
be  demurred  to.  The  plaintifiP  has  thought 
it,  however,  prudent  to  reply  to  the  first, 
for  the  purpose  of  meeting  an  apparent 
ambiguity,  which  that  plea  in  its  beginning 
contains.  It  is  essentially  important  to  the 
plaintiff,  that  he  should  have  executed  the 
indenture  of  the  bargain  and  sale  of  the 
advowson  of  Stoke  Lacy  after  the  vacancy 
occasioned  by  his  acceptance  of  the  vicar- 
age of  die  church  of  Ocle  Pritchard.  It  is  to 
be  observed,  that  the  first  plea  states,  that 
the  indenture  was  made  before  the  church 
of  Stoke  Lacy  was  vacant,  and  after  the 
plaintifiP  accepted,  and  was  instituted  and 
inducted  into  Ocle  Pritchard.  The  repli- 
cation states  explicitly,  that  the  said  inden- 
ture was  executed  after,  and  not  before, 
the  vacancy  of  the  church  of  Stoke  Lacy, 
by  the  acceptance  of  the  vicarage.  All  the 
pleas  go,  in  fact,  to  the  tide  to  the  patron- 
age ;  but  the  ordinary  cannot  plead  such 
plea,  unless  in  this  case  he  has  collated 
after  the  lapse.  It  is  by  such  collation 
he  becomes  a  party  to  the  church.  Here 
til  ere  is  no  collation,  and,  therefore,  the 
defendant  fails  in  limine.  Upon  this  sub- 
ject it  would  be  necessary  to  consider  the 
situadon  of  the  ordinary,  both  at  common 
law  and  by  statute.  At  common  law,  the 
ordinary  was  not  allowed  to  plead  to  the 
title  at  all  :  the  only  plea  which  the  com- 
mon law  allowed  him  was  that  of  a  dis- 
claimer. This  doctrine  is  clearly  expounded 
in  Sir  William  Elvis  v.  the  Archbishop  of 
Yorkj  Bishop^  and  another,  as  it  is  reported 
in  Sir  W,  Jones,  5;  s.  c.  Hob,  315.  '  Quare 
impedit,*      The  archbiahop,  in   his  plea, 


having  counterpleaded  the  plaintifTi  title, 
Per  Curiam  (Hobart,  ff^mcA,  fVarbitrtim, 
and  Mutton) — "  By  the  common  law,  the 
only  plea  which  the  bishop  could  plead 
was,  that  he  claimed  nothing,  except  insti- 
tution and  destitution.  It  was  not  compe- 
tent to  him  to  counter-plead  the  dde  of  the 
plaintiff,  nor  plead  any  plea  to  the  right 
of  patronage,  for  the  patronage  was  m  the 
patron.  The  incumbent  had  nothing  therein, 
and  the  bishop  had  nothing  either  in  the 
patronage  or  the  profits  of  the  benefioei 
He  had  nothing,  except  admission,  insti* 
tution,  and  destitution  ;  and  thus  neither 
the  bishop,  nor  the  incumbent,  at  coninKNi 
law,  could  counter-plead  the  dtle  of  the 
plaintiff,  nor  make  title  to  the  advomon, 
no  more  than  in  assise  a  disseisor  conld 
plead  to  the  title  of  the  land.  This  state 
of  things  was  injurious  to  the  incumhent, 
for  if  the  patron  was  named  in  the  wril^ 
and  confessed  by  covin,  the  incumbent 
would  have  been  ousted.  But  if  he  was 
not  named,  the  incumbent  might  plead  ii 
abatement ;  but  when  the  king  presents,  or 
the  pope  provides,  they  cannot  be  named: 
so  that  in  such  case  there  was  no  renedf 
for  the  incumbent.  It  was  also  prejodieial 
to  the  ordinary,  inasmuch  as  when  he  eel* 
lated  by  lapse,  he  could  not  plead  ia 
support  of  his  colladon.  But,  by  the  15 
Edward  d.  c.  7,  the  incumbent,  beii^  pa^ 
son  imparsonee,  is  empowered  to  plead  tht 
title  of  his  patron  and  coimterplead  dN 
title  of  the  plaintifiT.  The  ordinary  is  en* 
ablcd  to  do  the  same  when  he  cc^tes  \ff 
lapse ;  but  in  no  other  case  whatever  ii 
he  allowed  to  coimter-plead  the  tide  of  dN 
plaintiff,  or  plead  any  other  pleaexeept 
those  of  admission  and  institution  in  hii 
character  of  ordinary,  imless  where  hi 
makes  title  to  the  patronage  in  himsett 
Thus,  in  the  case  before  the  Court,  whrt> 
the  archbishop  counter-pleads  the  dtlt  if 
the  plaintiff,  he  does  that  which  oeidMr 
the  common  law  nor  the  statute  allows.'' 
Thus,  by  the  common  law,  the  ordintfy 
or  the  incumbent  could  not  eotmter-pkii 
the  title  in  any  case  whatever.  B«t  d0  . 
25  Edward  3.  c.  7.  gave  the  bishop  a  ic* 
medy  where  he  collated  after  lapse.  IW 
statute  (after  reciting,  **That  many  pt* 
sentments  to  divers  benefices  of  bat} 
church,  as  well  of  the  patronage  of  Iff 
people,  as  of  people  of  holy  churdi,  wlra 
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i  liy  six  monthsy  whereof  the  col- 
siicli  benefices  by  lapse  of  time 
lale  and  of  right  pertaining  to 
irieaof  the  places,  were  recovered 
Bg^  by  judgments  thereof  given 
lent  of  said  patrons  in  deceit  of 
Dilations  so  made  reasonably  by 
rdinaries,  in  which  pleas  the  said 
9  nor  their  clerks  to  whom  they 
neb  benefices,  were  not  received 
lor  defend  their  rieht  in  this  be« 
XHuiter-plead  the  king's  right  so 
enmctSf  that  where  archbishop, 
other  ordinaries,  have  given  a 
if  right  devolute  to  himself  by 
me,  and  after  the  king  presenteth 
the  suit  against  the  patron,  which 
riU  auffer,  that  the  king  shall  re- 
ont  action  tried,  in  deceit  of  the 
r  the  possessor  of  the  said  bene- 
in  such  case,  and  all  other  cases 
B  the  king's  right  is  not  tried, 
ihop  or  bishop,  ordinary  or  pos- 
Jl  be  received  to  counter-plead 
aken  for  the  king,  and  to  have 
r,  and  to  shew  and  defend  his 
the  matter,  though  that  he  claim 
the  patronage  in  the  case  afore- 
)ugh  the  statute  refers  in  words 
i  king*s  title,  yet  it  is  extended 
e  of  common  persons.     It  was 
fable  that  the  incumbent  is  in  a 
Btion  than  the  bishop,  for  the 
nabled  to  counter-plead  the  title 
s  ;  whereas  the  latter  can  do  so 
I  he  collates  after  a  lapse,  or 
e  in  himself  as  patron  ;  iliough 
can  only  counter-plead  the  title 
lae,  he  is  not  without  a  remedy 
ranger  brings  his  qnarf  hnpediif 
n  the  protection  of  the  church, 
ibles  him  to  sue  out  a  writ  of 
a/ais,  for  the  purpose  of  ascer- 
efher   he  who  claims   has  the 
actions  of  this  nature  it  seldom 
lat  the  ordinary  is  the  only  de- 
riie  action  is  generally  brought 
ordinary,  the  pretended  patron, 
erk  :  but  in  the  case  before  the 
biahop  is  the  only  defendant  on 
.  Elvis  V.  the  Archbishop  of  York, 
I  in  Hobarl,  n  precisely  in  point 
at  in  the  case  before  the  Court, 
int  cannot  plead,  as  he  has.  There 
pedk  to  present  to  the  church 


of  Badworth,  the  plaintiff  declaredi  that 
Sir  Grenras  Elvis,  Knight,  was  seised  of 
the  manor  of  Sanby,  to  which  the  said 
advowson  was  appendant  in  fee,  and  held 
the  same  of  the  king  ;  and  so  seised,  did 
present  George  Turpin,  his  clerk,  who  was 
admitted  and  instituted ;  and  the  said  Sir 
G.  Elvis  was  attainted  of  felony,  and  exe« 
cuted,  by  force  whereof  the  king  was  seised 
of  the  said  manor  ad  quod^  etc.  in  fee  in  right 
of  his  crown  ;  and  so  seised,  did  grant  the 
manor  and  advowson  thereunto  belonging 
to  the  plaintiff  and  his  heirs  adeo  pUne  et 
integret  etc. ;  that  tlie  church  became  void 
by  the  death  of  Turpin,  whereby  it  belonged 
to  the  plaintiff  to  present,  and  defendants 
did  disturb  him,  &c.    The  plea  of  the  arch- 
bishop confessed  the  seisin  of  Sir  G.  Elvis, 
the  presentation  of  Turpin,  the  attainder, 
and  execution,  as  set  forth   in   the   de- 
claration ;  but  further  said,  that  by  virtue 
of  the  said  attainder  the  king  was  seised, 
&c.,  and  the  diurch  being  void  by  the  death 
of  Turpin,  the  king  presented  to  the  said 
archbishop  one  Thomas  Bishop,  whom  he 
caused  to  be  admitted,  instituted,  and  in- 
ducted, &c.,  absque  hoc,  that  the  king  did 
grant  to  the  said  Sir  G.  Elvis  the  advowson 
^ottt,&c.  Demurrer  and  joinder.  The  first 
point  there  was,  whether  the  plea  of  the 
archbishop,  in  which  he  counter- pleaded  the 
title  of  the  plaintiff  to  the  patronage,  was 
good  or  not ;  and  per  Jlobarl,  *'  I  hold  it  is 
not  good.  The  law  would  not  let  in  a  thing 
so  absurd,  and  against  the  law  of  nature 
and  reason,  as  to  admit  two  to  dispute  the 
interest  of  a  third.*' 

Chief  Baron  Comyns,  in  his  Digest^  title* 
•  Pleader,'  a.  I.  9,  lays  it  down,  '« That  by 
common  law,  the  incumbent  or  bishop  shall 
not  plead  to  the  right  of  patronage,  for  every 
one  ought  to  plead  apt  matter  ;  and  he  has 
nothing  in .  the  patronage,"  and  he  cites  7 
Rep.  26  A ,  Hvb.  S 1 8,  /oaet ,  5 ;  he  then  adds, 
"  Yet,  by  stat.  25  Edw.  3.  c.  7,  to  avoid 
feint  pleading  in  the  patron,  the  archbishop, 
bishop,  &c.,  and  possessor,  msy  counter- 
plead the  title  of  the  king."  If  the  law  be 
correctly  laid  down  by  those  authorities, 
and  of  this  there  cannot  be  the  slightest 
doubt,  there  is  an  end  to  any  argument  upon 
the  second  and  third  pleas,  llie  Court 
would  also  perceive  that  an  attempt  was 
made  to  destroy  tlie  plaintiff's  case,  by 
referring  to  the  21st  of  Hen.  8.  c.  13,  of 
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Pluralities ;  the  9th  section  of  which  enacts, 
**  That  if  any  person  or  persons  having  one 
benefice  with  cure  of  souls,  being  of  the 
yearly  value  of  8/.  or  above,  accept  and 
take  another  with  cure  of  souls,  then,  and 
immediately  after,  &c.,  the  first  benefice 
shall  be  adjudged,  in  law,  to  be  void."  It 
certainly  did  not  appear  on  the  face  of  the 
count,  that  the  benefice  of  Stoke  Lacy  was 
of  or  above  such  annual  value  (1);  but  if 
the  fact  were  of  any  importance,  the  defen- 
dant has  himself  averred  it  in  his  second 
plea.  Before  the  21  Hen.  8.  c.  18,  the 
fourth,  or  as  it  was  called  the  Great  Council 
of  Lateran,  ordained,  that  if  "  any  person, 
having  one  benefice  with  cure  of  souls,  ac- 
cepts a  second,  the  first  is  void,  ipso  jure" 
The  words  of  the  28th  canon  of  that  coun- 
cil are,  '  Quicunque  receperit  aliquod  be- 
neficium  curam  habensanimarum  adoexam, 
si  prius  tale  beneficium  habebat,  eo  sit  ipso 
jure  privatus,  et  si  forte  illud  retinere  con- 
tenderit,  etiam  alio  spolietur.  Is  quoque 
ad  quem  prioris  spectat  donatio,  illud  post 
receptionem  alterius  libere  conferat  cui 
merito  viderit  conferendum  ;  et  si  ultra  sex 
menses  conferre  destruerit,  non  solum  ad 
alius,'  &c.  Thus,  before  the  statute,  the 
acceptance  of  the  second  benefice  with  cure 
of  souls  would,  by  the  received  canon  law, 
have  made  the  first  void,  without  any  refe- 
rence to  the  value  of  the  first ;  but  since 
the  statute,  to  render  the  first  void,  it  must 
be  of  the  yearly  value  of  8/.,  or  upwards ; 
the  21  of  Hen.  8.  was,  therefore,  the  first 
STATUTE  which  gsvc  allowance  to  plurali- 
ties— Latch.  244.  By  this  canon,  the  pa- 
tron might  present  to  the  first  benefice 
vacant  by  the  acceptance  of  the  second, 
immediately  ;  and  if  he  did  not  within  six 
months,  the  bishop  might  collate,  and' order 
the  profits  received  since  the  avoidance, 
to  be  assigned  to  the  collatee — 2  fVils.  184. 
Leak  V.  the  Bishop  of  Coventry  (2),  and 
JValsofCi  Clergyman* s  Law^  94,  are  autho- 
rities to  shew,  that  the  conveyance  of  the 
advowson   does  not  pass  the  vacant  turn, 

(1)  /.  0.  In  tbe  king's  books  of  first  fniitB  and 
tenths ;  as  I  think  the  general  opinion  at  this  day  is  ; 
BO  is  Humphrey  o.  Knight,  Cro.  Car.  456.  Digge's 
Parson's  Counsellor,  f9,  Sir  T.  Jones's  Rep.  19. 
But  Dyer,  Sd7,  and  Bennett  and  Tricket's  case,  3 
Cro.  Eliz.  853,  and  Noy,  38,  contri,  that  it  is  to  he 
accounted  to  the  real  and  tme  ralue  thereof. — Vide 
WaUon*9  Clerrywuiu'i  Lava,  cap.  f .  pagv  7. 

(t)  Cro.Blis.811. 


and  this  turn  was  vacant.  In  th 
work,  in  the  part  referred  to«  it 
"  The  void  turn  itself  is  not  grant 
any  common  person,  for  that  it  it 
spiritual  thing,  and  annexed  to  thep 
him  that  is  patron  ;  and  during  the 
the  vacation,  it  is  a  thing  in  right,  po 
authority,  a  thing  in  action  and  ii 
the  fruit  and  execution  of  the  ad 
and  not  the  advowson  itself*  and 
executor  shall  have  it."  Again,  in 
of  the  same  work,  it  is  said,  '*  X 
grant  made  of  a  void  turn  by  a  i 
person,  be  void,  yet  such  grant  i 
where  the  king  is  grantor ;  but  1 
turn  will  not  pass,  unless  he  alao 
it  in  his  grant."  In  Skute  v.  Hig 
in  trespass  and  ejectment,  upon  a 
verdict  being  found,  it  was  said,  " 
been  resolved  in  Holland't  case  (4)^ 
Dygby*s  case  (5),  and  often  before,  s 
Council  of  Lateran,  an.  Dom.  121 J 
a  man  have  a  benefice  with  cure,  vi 
the  value  be,  and  is  admitted  an 
tuted  into  another  benefice  with  < 
what  value  soever,  having  no  qual 
or  dispensation,  the  first  benefice 
facto,  void ;  that  the  patron  may 
another  to  it  if  he  will ;  but  if  the 
will  not  present,  then,  if  under  th 
no  lapse  shall  occur,  until  depriv) 
the  first  benefice,  and  notice ;  but  i 
value  of  8/.  or  above,  the  patron 
peril,  must  present  within  six  moi 
the  21  of  Hen.  8."  In  Agardv.  ihi 
of  Peterborough  and  another  (6),  it  h 
'*  That  if  a  church  be  void,  the  pres 
shall  not  pass  under  a  grant  of  t 
avoidance."  *  It  is  contended,  in  the  < 
fore  the  Court,  that  the  church  o 
Lacy  was  not  void  when  the  plainti 
the  conveyance  of  the  advowson,  I 
it  was  only  voidable ;  that  is,  it  i 
presumed,  that  the  church  was  to  I 
void  by  the  judgment  of  a  propei 
and  not  by  any  act  in  pais  by  the 
and  consequently,  on  the  autliority 
Coke,  in  Harris  v.  Austen  (7),  tht 
tiff  had  no  right  to  present.  In  t 
referred  to.  Lord  Coke  says,  citing 

(3)  Vaugh.  1«9. 

(4)  4  Hep.  75,  a. 

(5)  4  Rep.  78,  ft. 

(6)  Dyer,  H9.  6. 

(7)  1  RoJl.  Rep.  1 10. 
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Edw.  8.  c.  59,  '*  The  church  iniist 
liefore  the  patron  can  present ;  for 
irch  be  only  voidable,  no  preNcnta- 
be  made ;  but  if  it  be  rou\  in  fact,  it 
fiae.*'  In  SiephenM  y.  fVaU  (8),  it 
It  **  That  a  preient  avoidance  of  a 
la  a  chote  in  action,  and  cannot  be 
by  a  aubject,  though  it  may  be  by 
PB."  in  B&ker  r.  Rogers  (9),  it  was 
prohibition,  *'That  if  a  stranger 
with  a  patron  for  the  grant  of  a 
cion,  after  the  church  is  void,  and 
I  person  not  privy  to  the  contract, 
t  ia  void,  as  being  a  chose  in  action ; 
preaentee  shall  not  be  considered 
lorper,  but  as  a  timoniaeus  promo' 
i»  right  to  present  to  a  void  church, 
:  iaUen,  or  as  it  is  called,  a  chattel 
r  aevered  from  the  advowson.  In 
kop  of  Ziaco£n  v.  Wolfertlan^  re- 
I  ita  various  stages  in  2  WiU.  1 74, 1 
k.  490,  S  Burr.  1504,  the  Court  are 
by  iStr  /.  Burrow,  to  be  clearly  of 
"*  That  a  grant  of  a  next  presenta- 
of  an  advowflon,  made  after  the 
iraa  aetually  fallen  vacant,  was  a 
At "( 1 0).  The  same  reporter  {Sir 
m)  adds  in  a  note,  that  Lord  Mans- 
id  Wilmot,  J.,  both  say,  **That 
reason  why  a  grant  of  a  fallen  pre- 
I  after  avoidance,  is  not  good,  is  the 
ility,and  the  better  to  guard  against 
noi  for  the  fictitious  reason  of  its 
dioie  in  action"  (II).  From  a  con- 
tt  of  all  the  authorities,  the  Court 
Nbe  to  the  conclusion,  that  the  de- 
'tould  not,  in  this  case,  counter- 
a  title,  and  that  the  conveyance  of 
awacMi  did  not  carry  with  it  the 
ii:  judgment  would,  therefore,  be 
ilaintiflT. 

»,  Serf,,  eontri. — The  defendant  is 
Id  the  judgment  of  the  Court,  upon 

LEUI.78B. 

imen  vide  Btrratt  v.  Glob,  f  W.  Black. 
ITS  Lard  Chief  Justice  De  Grev  confined 
vs  to  ike  piaient  vacancy,  and  obeenred 
I  an  ioaocoracy  in  the  reporter  to  sajpthtt 
rftba  advowson  was  absolately  void. 
irGibba,  C.J.,in  Greenwood  «.  the  Bishop 
,  1  Marah.  301, "  I  take  it. that  by  the  sale 
iwsoo»  while  the  charoh  is  vacant,  the  next 
Ml  does  not  pass  ;  for  if  the  owner  of  an 
dio  wfiile  Um  chnrefa  is  vacant,  the  next 
)D  Koes  to  the  ozecntor  and  not  to  tho 


the  whole  of  this  record.  The  questioii 
does  not  arise  so  much  on  the  right  of  either 
party,  aa  upon  the  demurrer  to  the  pleaa* 
It  will  be  for  the  Court  to  decide,  not  alona 
upon  the  plaintiff'a  demurrer  to  the  pleas, 
but  also  upon  the  demurrer  of  the  defen^ 
dant  to  the  replication,  and  then  judgment 
will  be  given  according  to  the  effect  of  the 
whole.  The  first  objection  made  by  the 
plaintiff  to  the  pleas  is,  that  it  is  not  com* 
petent  to  the  bishop  to  counter-plead  the 
title;  but  this  objection  ia  not  so  much 
applicable  to  the  pleas,  aa  it  ia  to  the 
replication  to  which  the  defendant  has 
demurred.  Upon  investigation  of  all  the 
authoritiea,  this  result  will  be  found,  that 
the  rule  by  which  the  bishop  is  not  allowed 
to  counterplead  the  title,  is  one  of  a  quali* 
f)e<1,  not  of  an  absolute  nsture.  In  9  Salk. 
idt,  title,  '  Quare  Impedit,'  the  reader 
would  find  an  abstract  of  the  case  of  Ehu 
v.  the  Archbishop  of  York,  and  it  is  there 
said,  **  The  bishop  can  never  counter-plead 
the  title  of  the  piaintifF,  without  makmg  a 
title  in  himself,  either  as  a  patron,  or  by 
lapae,  for  otherwise  he  hath  no  interest. 
It  certainly  is  true,  that  the  bbhop  cannot 
counter-plead  the  title  of  the  plaintiff,  if  he 
(the  bishop)  ia  without  any  interest  what- 
ever. If,  for  example,  the  right  of  presen- 
tation be  contended  for  by  A  and  B,  he, 
in  such  case,  is  quite  indifferent,  and  cannot 
counter-plead  title;  but  under  other  circum- 
stances, it  is  competent  to  him  to  shew,  that 
the  patron  onte  had  title,  but  that  such 
title  has  passed  from  him  by  a  conveyance, 
just  as  (reasoning  from  analogy)  in  litiga- 
tion between  landlord  and  tenant,  the  latter 
is  not  allowed  to  plead  that  his  landlord 
never  had  title ;  but  it  is  competent  to  him 
to  shew,  that  the  title  which  he  once  had, 
passed  from  him.  It  is  material  to  see, 
whether  the  plaintiff  conveyed  the  advowson 
of  Stoke  Lacy  before  the  avoidance,  for  if 
he  did,  the  right  of  presentation  would  have 
passed,  and  it  would  then  be  competent  to 
the  defendant  to  say.  You  had  a  good  title 
once,  but  it  has  passed  from  you  by  your 
own  act«  If  thia  be  so,  the  replication  ia 
bad,  for,  instead  of  traversing  the  allega- 
tion in  the  first  plea,  (that  before  the  said 
church  of  Stoke  Lacy  became  and  was  va- 
cant, after  tlie  plaintiff  accepted  and  waa 
admitted,  instituted,  and  inducted  into  die 
vicarage  of,  &c.,  by  a  eertaiu  iiktenturti'iheii 
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ippewt  by  his  ileclaration,  to  be 

:  he  alleges,  That  it  l>elongcd  to 

;iff,  patron  for  the  time  being,  to 

fit  person,  or  to  pray  to  be 
himself,  to  the  church  of  Stoke 
d  he,  the  plaintiflT,  being  then  and 
person,  &c.,  on  such  his  offer  and 
ras  admitted,  instituted,  and  in- 
to the  same  church,  &c. ;  and  the 
leing  so  seised  of  the  said  ad  vow- 
wards,  to  wit,  on  the  SCth  of 
832,  accepted,  and  was  then  and 
Ditted,  instituted,  and  inducted 
ricarage  of  the  parish  church  of 
chard ;  the  said  vicarage  and  the 
Dry  being  respectively  each  of 
n  and  from  thenceforth  hitherto, 
t  with  cure  of  souls,  whereliy  it 

there  belonged  to  the  plaintiff, 
aforesaid  for  tlic  time  being,  to 
fit  person  to  the  said  church  of 
y ;  and  the  plaintiff,  so  being,  &c., 
nt  a  fit  person  in  that  behalf  to 
laac,  then  Lord  Bishop  of  Here- 
deceased;  but  the  same  bishop 
here  unjustly  refused  so  to  admit, 
eby  it  still  belongs  to  the  plaintiff, 
•foresaid,  to  present,  &c.,  but  the 
will  not  permit  him  so  to  do,  but 
Ire. 

daim  the  defendant,  in  substance, 
awer,  and  says — ^That  before  the 
r  Stoke  Lacy  became  and  was 
ker  the  plaintiff  accepted  and  was 
instituted,  and  inducted  into  the 
»f  the  parish  of  Ocle  Pritchard, 
e  the  plaintifT  presented  any  per- 
then  bishop,  &:c.,  by  a  certain  in- 
hen  and  there  made  between  the 
f  the  one  part,  and  one  Holbrook 
er  part,  he,  the  plaintiff,  conveyed 
[  Holbrook  the  advowson  of  Stoke 
hat,  in  consequence  of  such  con- 
the  void  turn  passed,  and  the 
ad  divested  himself  of  his  right  to 

fendant  pleaded  two  other  pleas, 
e  Talue  in  the  king's  books  of 
icy,  and  that  six  months  had 
l^er  the  voidance,  and  nfter  the 
tsion  of  the  said  vicarage,  before 
station  on  the  part  of  the  plaintiff. 
M  regards  the  two  last  pleas,  it 
idmitted,  on  all  hands,  that  they 
laintainable,  for  it  is  undeniable 
UIES,  II.— C.P. 


that  (as  against  the  bishop,  at  least,)  the 
patron  may  at  any  time  present,  though  the 
six  months  have  elapsed,  if  the  bishop  have 
not  previously  availed  himself  of  his  right 
to  collation.  We  are  now  to  consider  wlie- 
ther  the  first  plea  is  available  as  an  answer 
to  the  plaintiff's  claim;  and  in  my  opinion 
the  case  of  Elvis  v.  the  Archbishop  of  York, 
cited  from  Hobart,  is  decisive  that  it  is  not. 
The  ground  of  the  decision,  as  laid  down 
there,  is,  that  by  the  common  law,  previous 
to  the  statute  of  25  Ed.  3.  c.  7,  if  the 
right  to  the  church  was  said  to  have 
passed  by  a  conveyance,  the  bishop  could 
not  dispute  the  title,  either  in  case  of  a 
collation  or  not.  But,  by  the  statute,  the 
bishop  was  enabled  to  make  title  to  the 
church,  through  the  medium  of  him  whom 
he  had  collated.  The  words  of  the  statute 
are,  *'  That  when  archbishops,  bishops,  or 
other  ordinaries,  have  given  a  benefice  of 
right  devolute  to  him  by  lapse  of  time,  and 
after  the  king  prcsenteth  and  taketh  the 
suit  against  the  patron,  which  per  case  will 
suffer  that  the  king  shall  recover,  without 
action  tried,  in  deceit  of  the  ordinary  or  the 
possessor  of  the  said  benefices,  that  in  such 
case,  and  all  other  cases  like,  where  the 
king's  right  is  not  tried,  the  archbishop  or 
bishop,  ordinary  or  possessor,  shall  be 
received  to  counter-plead  the  title  taken  for 
the  king,  and  to  have  his  answer,  and  to 
shew  and  defend  his  right  upon  the  matter, 
although  that  he  claim  nothing  in  the  pa- 
tronage in  the  case  aforesaid."  Though 
the  words  of  the  statute  refer  to  the  king's 
right,  yet  its  equity  has  been  held  to  extend 
to  all  common  persons  claiming  a  right  to 
present — 7  Rep,  26,  a.  But  in  the  case 
before  the  Court,  the  defendant  has  not  col- 
lated by  lapse ;  he,  therefore,  remains  as  at 
common  law,  and  is  not  helped  by  the  sta- 
tute. In  the  case  above  cited,  Hobarf, 
C.  J.,  aAer  laying  down,  that  by  the  common 
law  neither  the  ordinary  nor  the  incumbent 
could  plead  to  the  title  of  the  patronage, 
because  neither  of  them  had  interest  in  the 
patronage,  adds :  "  Though  this  seemed 
and  was  extremely  mischievous,  yet  the  law 
would  not  let  in  a  thing  so  absurd,  and 
against  the  law  of  nature  and  reason,  as  to 
admit  two  to  dispute  the  interest  of  a  third." 
Now,  the  defendant,  in  this  case,  is  adopting 
this  very  course,  and  is  doing  this  which, 
io  the  words  of  Hobart,  C.  J.,  is  against 
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the  law  of  nature  and  reason.  This  autho- 
rity, it  is  therefore  clear,  furnishes  a  decisive 
answer  to  one  part  of  the  argument  ad- 
vanced for  the  defendant.  But,  it  is  said, 
that,  on  the  face  of  the  count,  the  plaintiff 
has  not  shewed  his  right  to  present,  inas- 
much as  he  has  not  shewed  that  the  church 
of  Stoke  Lacy,  of  which  he  was  at  once 
the  patron  and  the  incumbent,  was  of  or 
above  the  annual  value  of  8/.  in  the  king's 
books.  If  it  was  of  such  value,  it  was  de 
facto  void;  if  it  was  under  such  value,  it 
was  voidable  by  the  canon  law,  by  sentence 
in  the  ecclesiastical  court,  on  the  ground  of 
its  being  the  acceptance  of  a  second  bene- 
fice with  cure  of  souls.  In  answer  to  this, 
it  should  be  recollected,  that  before  the 
25  Hen.  8.  c.  19,  the  canons  did  not  bind 
all  the  subjects  of  the  realm,  they  only 
bound  those  in  the  church.  But,  by  the 
statute  referred  to,  they  were  made  binding 
upon  all ;  the  7tb  section  of  the  statute, 
enacting  "  That  such  canons,  constitutions, 
ordinances,  and  synodials  provincial  being 
already  made,  which  be  not  contrariant  or 
repugnant  to  the  laws,  statutes,  or  customs 
of  this  realm,  nor  to  the  damage  or  hurt  of 
the  king's  prerogative  royal,  shall  now  still 
be  used  and  executed  as  they  were  afore 
the  making  of  this  act,  till  such  time  as  they 
be  viewed,  searched,  or  otherwise  ordered 
and  determined." 

Here,  therefore,  it  must  be  admitted,  that 
by  this  act  of  parliament,  the  canons,  that 
is,  such  as  were  in  existence  before  the 
statute,  not  contrariant,  &c.  bound  all  the 
subjects,  which  they  did  not  previous  to  the 
enactment  in  question.  But,  granting  this, 
I  do  not  see  why  this  benefice  should  be 
only  voidable  by  the  canon  law,  until  sen- 
tence of  deprivation  in  the  court  christian. 
All  the  authorities  lay  it  down,  that  the 
only  necessity  for  such  sentence,  is  to  give 
notice  to  the  patron,  lest  he  should  be  de- 
prived of  his  benefice  by  the  lapse ;  but  the 
ground  of  such  necessity  cannot  exist  where 
the  patron  is  he  who  accepts  the  second 
benefice — where  he  is  the  person  doing  that 
act,  by  which,  when  done,  the  6rst  benefice 
becomes  voidable.  The  ^rst  point  resolved 
in  Holland's  case {\ 5)  is,  ''that  before  the 
statute  of  SI  Hen.  8.  c.  13,  if  one  had  a 
benefice  with  cure,  and  accepted  another 


beneBce  with  cure,  that  the  first 
was  void  ;  but  it  was  not  an  avoi 
the  common  law,  but  by  the  const 
the  pope,  of  which  avoidance  tl 
might  take  notice,  if  he  would,  s 
present,  if  he  would,  without  any 
tion  ;  but,  because  the  avoidance 
by  the  ecclesiastical  law,  no  lapse 
without  notice,  as  upon  deprivati* 
signation,  and  yet  the  patron  migh 
if  he  would,  without  any  deprive 
that,  for  the  benefit  of  the  patron,  t 
is  void  in  the  principal  case,  but  d 
disadvantage." 

Upon  the  whole,  I  am  of  opii 
enough  has  appeared  to  shew, 
church  of  Stoke  Lacy  was  void; 
the  plaintifiTs  right  as  patron,  ha*< 
when  he  made  the  presentation.  J 
therefore,  should  be  given  for  the 
Park,  J. — Of  the  same  opinion 
Gaselee,  J. — I  am  of  the  sam< 
The  only  difficulty  which  has  \ 
itself  to  my  mind,  arises  from  the 
themselves — namely,  whether  the 
the  Crown  to  present  has  not 
The  point,  however,  is  not  sufficie 
to  enable  the  Court  to  come  to  an 
upon  it.  In  Greenwood  v.  the  Bishi 
don{\6\  A,  being  the  incumbent 
ing,  and  owner  of  the  advowson,a£ 
B  for  the  sale  of  the  advowson,  ai 
immediate  resignation  of  the  Hvj 
accordingly,  tendered  his  resignat 
bishop,  who  refused  to  accept  it. 
agreement  was  then  entered  into  be 
same  parties,  for  the  sale  of  the 
only,  without  any  contract  for  th( 
tion  ;  and  at  the  same  time,  by  a 
agreement,  A  grants  a  lease  of 
and  profits  to  B,  for  ninety-nine  y 
should  live  so  long,  under  whicl 
reserves  the  profits  till  A*s  death, 
death,  the  Crown  presents  for 
only,  by  reason  of  simony.  The  i 
presented  by  the  Crown,  dies ;  v 
B  claims  the  right  to  present, 
jected  by  the  heir  of  A,  the  vendo 
second  contract,  for  the  sale  of  tl 
son,  and  the  lease  of  the  tithes  ol 
date,  being  for  the  purpose  of  ca 
former  simoniacal  contract  into  i 
also  simoniacal  and  void.    The  C 


(15)  4  Rap.  75. 


(16)  5  Taunt  797 ;  a.  c.  1  Mazsh, 
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!ther  tbe  second  agreement  were 
il  or  not,  the  illegality,  if  any,  ex- 
I  the  next  presentation  only ;  and 
'efbre,  the  Crown  liaving  presented 
urn,  B  had  a  good  title  to  tlie  ad- 
and  had  a  right  to  present  on  the 
'acancy. 
laojr,  J.  concurred. 

Judgment  for  the  plaintiff, 

Plorslitief  •  Tbe  fint  canon  mentioocil  bj 
I  tbe  *  CUrtyman'i  I^w,*  c.  Ill,  p.  16, 

to  Serj.  WilMon,  Mr.  Place,  of  Gray't 
be  true  aatbor — vide  2  Wila.  193.)  upon 
I  of  plaralitiee,  it  ibat  of  the  council  under 

III,  A.  D.  1180.  Tbe  worda  of  that 
.  "  Quia  Donnulli,  modum  avaritiB  non 
Upiitatea  difcraaa  eccleaiahticaa  et  plurea 
parocbialea  conira  aacrorum  ranonum 
itootar  accipere,  et  cum  unum  officium 
e  soflicient,  tibi  vindicent  stipend ia  plu- 
Ce  id  de  cctero  fiat  dialrictiueinhibemut." 
1  tbe  eame  subject,  came  the  canon  re- 
D  tbe  report,  made  iu  tbo  council  under 
n,  A.D.  If  15. 

t  etnon  not  inflicting  the  punithment  of 
I  ipao  facto,  did  not  produce  any  great 
if  in  oooaequeoce,  the  second  canon  was 
tbe  penalty  of  deprivation  ipso  facto  ;  yet 
mg  power  reaenred  to  the  Pope  in  one 
lee,  made  the  second  as  unaTsiling  as  the 
ifore,  chiefly  to  redress  the  eicess  and 
>f  bolding  church  prefermenta  by  diapen- 
>e  John  XXII,  in  his  decretal,  beginning 
,  decrees,  "that  every  one  who  bolda  a 
rj  Tirtoe  of  any  dispensation,  should 
M»tb  after  notice  of  this  decree,  choose 
le  preferments  he  liked  best  to  keep,  and 
others,  elae  all  his  benefices  to  be  void." 
nnons  it  may  appear  how  the  law  stood 
-  plnralities,  before  the  statute  21  lU-n.  8, 
:  etanda  at  thia  day,  in  cases  not  within 
I : — first,  the  second  living  accepted  was 
by  deprivation  by  the  canon,  in  the 
uracil  under  Pope  Alexander; — second, 
ring  was  to  be  ip$o  facto  void,  by  the  ac- 

a  second  ;  and,  in  case  of  endeavour  to 

tbeo  both  to  be  ?oid  ; — third,  altliough 

a  dispensation,  yet,  if  the  first  waa  not 
signed  within  a  month  of  receiving  a  ae- 
)  to  be  void.  AH  these  canona,  as  they 
red  here ;  ao,  consequently,  were  they 
ia  force  by  the  25  Hen.  8.  c.  19.  By  a 
sis  statnte,  and  by  the  S7th  and  S5th  of 
reign,  tbe  king  was  enabled  to  appoint 
persons,  half  clergy  and  half  laity,  to  cor- 
iferm  tbe  canon  law.  The  persons  thus 
xmuneBced  the  undertaking,  and  drew  up 
iwBy  under  tbe  title  of  *  Reformatio  Legum 
canim.'    But  the  death  of  Henry  VIII. 

rojtl  assent  was  gi?en,  rendered  that 
■  and  ineAetnal.  The  busineas  was  ag^in 

tbe  3  £d.  6,  and  an  act  of  parliament 

i|  giTing  socb  power  to  him  as  was  given 

Bot  Siis  intention  of  £d.  6.  waa  also 

rlrifl  death ;  tbereopoa  tbe  matter  rested. 


until  tbe  Ist  Klix.,  when  a  bit!  was  broogbt  into  tbe 
House  of  Coaimons,  to  empower  thirty-two  persons 
to  revise  tbe  ecclesiastical  laws.  But  says  Bumel, 
in  bis  '  History  of  the  Reformation,'  '*  as  that  bill 
was  then  let  fall,  so  to  the  great  prejudice  of  the 
cburcb  it  has  alept  ever  since." — Wattan*s  Clergy* 
man's  Imw,  c.  111. 

Vide  tbe  difference  between  tbe  Camtmt  and 
the  Ecclesiattieal  Lav,  Strictly  and  properly  speak- 
ing, that  only  can  be  said  to  be  the  tccUtiatticMl 
lawt  which  was  used  and  approved  here,  before 
the  atatute  f5  Hen.  8.  c.  19,  and  continued  and 
allowed  to  be  executed  br  that  atatute.  But  all 
canona  tince  that  time,  made  with  the  king's  royal 
aasent,  have  their  force,  as  canons,  to  bind  eccleaias- 
tical  peraons  in  apiritual  matters  ;  yet  in  propriety 
of  speech,  must  be  distinguished  from  the  eecletiat* 
tieal  law,  which  binds  all  persons,  and  is  equally 
pert  of  the  law  and  constitution  of  the  nation,  and 
to  be  taken  notice  of  as  such,  ss  much  as  any  other 
part  of  the  common  law. — /6id.  cap.  111. 
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REYNAMD,  A88IONBE  Of  BIRCH, 
AN  IN80LTBNT,  t7.  ROBIMSOIT. 


Ap 

7  Geo,  4.  c.  57.  «.  3%^Voluniary  Pajf^ 
ment, 

A  creditor  writes  to  hie  debtor  reminding 
him  of  his  debt,  and  requires  payment  within 
a  few  weekx,  otherwise  he  will  employ  an  at^ 
tomey.  The  debt  is  discharged  without  any 
subsequent  act  upon  the  part  of  the  creditor, 
in  three  weeks  from  the  receipt  of  the  letter. 
The  debtor  is  insolvent,  and  takes  the  benefit 
of  the  act,  7  Geo.  4.  c.  57.  His  imprison' 
ment  commences  within  three  months  of  the 
time  of  the  payment.  The  assignee  brings  an 
action  against  the  creditor,  to  recover  the  sum 
thus  paid,  and  upon  special  case,  stating,  that 
the  debtor  (insolvent  at  the  time,)  made  the 
payment  in  consequence  of  the  letter  : — 
Held,  that  this  was  not  a  voluntary  payment, 
or  fraudulent  and  void  within  the  32nd  fec- 
tion  of  tlie  statute. 

This  was  an  action  of  assumpsit,  which 
came  on  to  be  tried  before  Mr.  Justice 
Parke,  at  the  York  Summer  Assizes,  1832. 
In  an  early  stage  of  the  proceedings,  it 
was  agreed,  that  a  verdict  should  be  found 
for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following — 

CASE. 

The  plaintiflT,  as  assignee  of  the  estate  and 
effects  of  Joseph  Birch,  an  insolvent  debtor, 
who  had  taken  the  benefit  of  the  7  Geo.  4. 
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c.  57 1  sought  to  recover  from  the  defendant 
the  sum  of  40/.,  which  he  alleged  to  be  due 
to  him  as  such  assignee,  under  and  by  virtue 
of  the  d2nd  section  of  the  said  act.  The 
defendant  lent  to  the  insolvent,  in  or  about 
the  month  of  November  1830,  the  sum  of 
40/.,  upon  the  application  of  the  insolvent's 
brother.  The  money  remaining  unpaid, 
the  defendant,  on  the  10th  of  September 
1831,  wrote  the  following  letter  to  the  in- 
solvent : — 

"Sir, — I  wrote  to  you  some  months  ago, 
to  desire  you  to  bring  me  the  money  I  lent 
you  last  November,  to  which  I  have  receiv- 
ed no  reply ;  I  fully  expected  you  would 
have  paid  it  back  about  May  day,  and  I 
think  it  strange  1  have  not  seen  or  heard 
from  you.  Now,  the  fact  is,  I  want  the 
money,  and  must  have  it  in  a  few  weeks ; 
and  if  you  do  not  bring  or  send  it,  I  shall 
certainly  put  it  into  the  hands  of  an  attor- 
ney to  get ;  but  hope  you  will  save  me  the 
trouble,  and  yourself  the  expense  of  such 
proceeding." 

No  action  or  other  proceeding  was  com- 
menced by  the  defendant  against  the  insol- 
vent, for  the  recovery  of  the  money,  nor 
was  any  attorney  employed  to  bring  such 
action.  In  the  beginning  of  October  1831, 
the  insolvent,  (who  was  then  in  insolvent 
circumstances,)  in  consequence  of  the  above 
letter,  repaid  the  said  sum  of  40/.  to  the 
defendant.  The  insolvent  was  arrested  on 
the  IStli  of  November  1831,  at  the  suit  of 
the  plaintif!*,  and  was  carried  to  York  Castle 
on  the  2 1st.  He  presented  his  petition  to 
the  Court  for  relief  of  Insolvent  Debtors, 
and  executed  the  usual  asssignment  of  his 
estate  and  effects,  pursuant  to  the  statute, 
on  the  23rd  ;  and  was  declared  and  ad- 
judged to  be  entitled  to  the  benefit  of  the 
act  of  parliament  for  the  relief  of  In- 
solvent Debtors,  on  the  7th  of  March  \S32, 
The  question  for  the  opinion  of  the  Court 
was,  whether  or  not  the  payment  of  the  said 
sum  of  40/.  made  by  the  insolvent  to  the 
defendant,  under  the  circumstances  above 
mentioned,  was  a  voluntary  payment  or 
transfer  of  money,  within  the  meaning  of 
the  32nd  section  of  the  statute ;  if  the  Court 
should  be  of  opinion,  that  it  was,  a  verdict 
ivas  to  he  entered  for  the  plaintiff,  damages 
40/. ;  if  otherwise,  a  verdict  to  be  entered 
for  the  defendant. 

fVilde,  Serj.,  for  the  plaintiff.— The  32nd 


section  of  the  7  Geo.  4.  c.  57,  un 
this  action  has  been  brought,  ha 
jects,  and  may  be  divided  into  t 
The  first  is,  that,  "if  any  prisoner 
file  his  or  her  petition,  for  his  c 
charge,  under  this  act,  shall  befoi 
his  or  her  imprisonment,  being  in 
circumstances,  voluntarily  conve; 
transfer,  charge,  deliver,  or  make 
estate  real  or  personal  security,  f 
&c.,  to  any  creditor  or  creditors, 
person  or  persons  in  trust  for,  or 
the  use,  benefit,  or  advantage  of 
ditor ;  such  conveyance,  &c.  shall  I 
and  is  hereby  declared  to  be  frauc 
void,  as  against  the  provisional 
assignee  or  assignees  of  such  pri 
pointed  under  this  act." 

The  second  part  provides,  tba 
conveyance,  assignment,  transfer, 
be  so  deemed  fraudulent  and  vc 
made  within  three  months  before 
mencement  of  such  imprisonmeii 
a  view  or  intention  by  the  party  s 
ing,  &c.  of  petitioning  the  said 
his  or  her  discharge  from  custc 
this  act. 

The  first  part  renders  void,  as  af 
preference,  every  voluntary  conve 
signment,  &c.,  which  the  party 
insolvent  circumstances,  may  mal 
creditor,  or  for  his  benefit  or  i 
second  provides,  that  the  convey 
not  be  deemed  fraudulent  an^ 
made  more  than  three  months  I 
commencement  of  the  imprison 
Now,  it  is  clear,  that  the  payme 
case  was  made  within  less  than  thr 
of  the  commencement  of  the  imp 
of  the  insolvent,  for  it  took  pi; 
beginning  of  the  month  of  Oci 
the  insolvent  was  arrested  on  th' 
November  1831,  and  was  taken 
Castle  on  the  21st  of  the  same  mc 
the  question  is,  whether  the  insc 
within  the  first  part  of  the  sec 
is,  was  he  in  insolvent  circumstai 
he  paid  the  money,  and  was  tlH 
voluntary  ?  As  to  the  former,  t 
cided  ;  for  the  case  finds  that  he 
vent  at  the  time.  It  was  equ 
that  the  payment  was  voluntary: 
the  circumstance  of  its  being  ii 
bond  fide  creditor  repel  the  ic 
being  such,  or  avert  the  legal  con 
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r  from  payments  of  this  descrip- 
Terbtrif  muignee  of  Knight,  v. 
maction  under  the  32nd  section 
,  for  money  had  and  received, 
Btrelied  on  the  fact  of  the  insol- 
paid  the  money  in  question  in 
'a  joatdebt.  The  Court,  how- 
that  such  payment  was  void, 
Miyiogf  the  clear  object  of  the 
t  no  insolvent  shall  pay  any 
noney  or  money's  worth  within 
18  of  hia  imprisonment.  The 
letter  would  shew,  to  the  satis- 
le  Court,  that  the  payment  was 
It  was  written  on  the  10th  of 
no  second  letter  was  written — 
was  employed — no  precise  time 
on  for  payment ;  the  writer 
be  wanted  his  money  in  a  few 
my  be  admitted,  that  if  money 
itantly  upon  a  pressing  demand, 
Dt  would  not  be  voluntary.  In 
Jie  party  may  be  said  to  have 
be  pressure  of  the  demand,  but 
t  the  fact  here.  The  letter  left  it 
•certain  when  the  money  was  to 
time  of  pay  ment  was  chosen  by 
al  himself;  and,  under  such  cir- 
ic  was  impossible  to  look  upon 
t  in  any  other  light  than  that  of 
one.  But,  even  admitting  that 
t  was,  to  a  certain  degree,  com- 
1  made,  as  the  case  expresses 
fence  of  the  letter ;  yet,  if  it  was 
1  of  the  insolvent  to  favour  the 
ihew  him  an  unjust  preference, 
'ould  not,  under  such  circum- 
disposed  to  protect  the  pay- 
doctrine,  now  hinted  at,  would 
apanded  in  express  words  in 
ee  of  a  bankrupt,  v.  Rogers  (2). 
efendant  told  the  bankrupt  that 
)  fooled  no  longer,  and  threat- 
eat  him  and  his  father.  The 
eing  examined  as  a  witness, 
he  paid  the  money  to  secure 
ind,  at  the  same  time  admitted, 
influenced  by  another  motive 
wish  to  benefit  the  defendant. 
'ound,  that  the  payment  was 
our  the  creditor,  and  the  Court 
(et  aside  the  verdict.     In  that 

203.     Sec  9.C.  accurately  rcjiortod  8 
P.  49. 
459  i  fl.c.  9  Law  Jouro.  C.P.  156. 


case  Mr.  Justice  Alderson  distinctly  recog- 
nixed  the  principle  which  governs  the 
courts  in  investigations  of  this  nature.  The 
learned  Judge,  after  citing  the  opinion  of 
Lord  Alvanley  in  HarUhorne  v.  Sfodden  (3), 
and  of  Lord  Ellenborough  in  Crosby  v. 
Crouch  (4),  says — *'  Threats  on  the  part  of 
the  creditor  are  a  strong  circumstance  to 
shew  that  the  payment  ensuing,  is  not  vo- 
luntary. But  if,  as  here,  the  party  is  not 
placed  in  a  better  situation  by  yielding  to 
the  threats,  or  if  he  disclose  such  a  reason 
for  preference,  that  the  threats  would  ob- 
viously have  produced  no  perceptible  effect 
on  his  mind,  those  are  circumstances  which 
afford  a  strong  inference  the  other  way." 

All  the  circumstances  of  this  case  prove, 
that  the  payment  here  admitted  was  not 
compulsory,  or  in  consequence  of  tlie  letter. 
The  insolvent,  in  making  the  payment, 
acted  under  the  impulse  of  his  own  feel- 
ings, and  with  the  intention  of  conferring  a 
favour  and  benefit  upon  the  defendant. 
The  test  for  ascertaining  the  nature  of  a 
payment  is  this : — was  it  made  by  legal 
compulsion,  or  under  the  apprehension  of 
those  consequences  which  may  follow  from 
the  non-payment  ?  It  was  clear  that,  when 
tried  by  this  test,  the  payment  must  appear 
voluntary,  as  there  was  no  compulsion  on 
the  part  of  the  defendant,  or  apprehension 
on  that  of  the  insolvent.  As  to  the  words 
in  the  case,  that  the  payment  was  made  in 
consequence  of  the  letter,  the  Court  would 
attach  to  them  the  meaning  which  it  was 
obviously  intended  they  should  bear — that 
is,  that  the  payment  was  made  subsequent 
to  the  writing  of  the  letter,  and  posterior 
in  point  of  time. 

Under  all  circumstances,  there  should  be 
judgment  for  the  plaintiff. 

Merewfther,  Scrj.,  for  the  defendant,  was 
stopped  by  the  Court. 

TiNDAL,  C.  J. — The  facts,  as  stated  in  the 
case  are  decisive  of  this  question,  for  they 
expressly  shew  that  the  insolvent  paid  the 
money  in  consequence  of  the  letter  which  the 
defendant  addressed  to  him.  It  is  true  that 
the  defendant  did  not  require  immediate 
payment,  but  he  says,  that  he  must  have 
the  money  in  Sifew  weeks  ;  and,  if  the  in- 


{3)2  I3os.&  Pul.  682. 
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solvent  did  not  send  or  bring  it,  be  (the 
defendant)  would  bave  recourse  to  legal 
proceedings.  The  insolvent  did,  in  fact, 
pay  the  money  in  three  weeks,  no  doubt 
under  the  apprehension  ofan  action ;  which, 
according  to  his  calculation,  would  be 
brought  against  him.  The  case,  which 
states,  that  the  plaintiff  paid  the  debt  in 
conxequence  of  the  letter,  finds  the  very 
point,  which,  if  the  action  were  tried  in  the 
usual  manner,  would  have  been  submitted 
to  the  jury.  There  is,  in  fact,  no  other 
point  on  which  the  jury  would  have  to  de- 
cide. There  must  be  judgment  for  the 
defendant. 

Park,  J. — I  am  of  the  same  opinion  :  as 
the  Court  are  now  substituted  for  the  jury, 
it  is  for  us  to  determine  whether  this  was 
a  justly  legalized  payment.  The  defendant, 
in  his  letter,  states  his  want  of  the  money, 
and  that  he  must  have  it  in  a  few  weeks,  or 
he  would  employ  an  attorney.  The  defen- 
dant did  pay  it  in  three  weeks,  and  the  fair 
inference  was,  that  he  made  the  payment 
to  avoid  the  pressure  which  be  felt  to  be 
imposed  upon  him  by  the  letter.  The  ad- 
mission, that  the  debt  was  paid  in  conse- 
quence of  the  letter,  is  the  admission  of  the 
plaintiff,  not  of  the  Court.  1  cannot  agree 
to  the  interpretation  attempted  to  be  put  on 
the  phrase,  tit  consequence  of  the  letter; 
but  I  do  agree  to  this,  that  the  payment 
was  made,  subsequently  to  the  receipt  of  the 
letter,  under  pressure. 

Gaselee,  J. — I  am  of  the  same  opinion. 
Suppose  it  was  stated  in  the  letter,  that  the 
money  should  be  paid  on  the  morrow,  or 
an  attorney  would  be  employed,  a  payment, 
under  such  circumstances,  would  no  doubt 
be  looked  on  as  made  under  pressure. 
Upon  the  same  principle,  a  payment  made 
under  threat,  that  if  the  debt  were  not  dis- 
charged witin'n  a  fortnight  or  three  weeks, 
an  attorney  would  be  employed,  should  be 
considered  as  one  made  under  compulsion, 
although  the  exact  time  of  payment  was 
not  specified. 

Alderson,  J. — In  my  opinion  these  par- 
ties have  decided  against  themselves,  in  ad- 
mitting that  the  payment  was  made  in  con- 
sequence of  the  letter. 

Judgment  for  the  defendant. 


1838.     \ 
ipr.  27.  3 


SMITH  0.  WIOLBT 
CLIFFI. 


Ap 
Specific  Appropriation  of  Ml 

Two  partners  dissolve  their  ] 
previous  to  the  dissolution^  thejb 
to  a  third  party ^  to  whom,  at  < 
period^  one  of  the  late  partners  i 
lances  without  any  specifc  a\ 
such  remittances  go  to  the  cUsc 
partnership  account,  and  not  of  /. 
account  of  the  party,  by  whom 
iances  are  made. 

This  action  was  tried,  bef 
Lord  C.  J.,  at  the  Sittings  aftei 
term ;  it  was  brought  against  tb« 
to  recover  the  sum  of  84/.,  cla 
plaintiff  for  newspapers  supplie 
fendants,  in  their  character  of 
agents,  at  Coventry.  Tunnicl 
an  insolvent  previous  to  the  tri 
the  benefit  of  the  statute.  1 
entered  a  Nolle  prosequi  as  to  hi 
the  other  defendant,  paid  9/. 
and  pleaded  the  general  issue  i 
mainder.  Upon  the  trial,  his  < 
that  a  partnership  existed  betwi 
Tunnicliffe  up  to  the  14ih  of  Ja 
upon  which  day  it  was  dissoh 
such  dissolution  the  plaintiff 
notice;  that  defendant  was  not , 
with  Tunnicliffe  for  any  debt  w 
ter  might  have  contracted  after 
The  defendant  admitted  that 
due  to  the  plaintiff  before  the  d 
the  partnership  on  the  14th 
1831,  but  he  contended,  that  • 
Tunnicliffe  had,  at  a  subseqv 
paid  7^/.  on  the  joint  account 
consequently,  the  sum  of  9/ 
court  was  the  balance  justly  di 
cliffe,  it  appeared,  continued  to 
own  account,  with  the  plainti£ 
30th  of  June  1831,  at  which  I 
indebted  to  the  plaintifl'in  thei 
Upon  the  trial  the  particular  o1 
tiflf's  demand  was  produced  as 

fiill  delivered  to  14th  of  Jai 
84/. 

Cr.  by  cash  remitted   1 9th 

1831 

Do.  1st  of  March    .     • 
Do.  1 7th  of  May    .     . 

The  learned  Lord  Chief  Jo 


EASTER  TERM,  1833. 


119 


die  defendant  had  a  right  to 
heir  remittances  to  the  pay- 

pnrtnership  account,  conse- 
tfae  sum  of  9/.  paid  into  court 

debt  which  the  party  could 
nder  this  impression  he  non- 
ontiff. 

n,^  obtained  a  rule  upon  a 
[or  setting  aside  the  nonsuit, 
I  verdict  for  the  plaintiff  for  the 
The  question,  he  said,  would 
I  the  right  claimed  by  the 
ppropriating  certain  sums  of 
ted  to  him  by  TunniclifFe, 
wd  to  the  separate  account  of 
nd  not  to  the  joint  partnership 

'f  Serj.^  now  shewed  cause. — 
attempted  to  prove,  that  both 
s  were  liable,  in  consequence 
ace  of  a  partnership,  and  that 
be  dissolution  of  this  partner- 
Xk  to  him ;  but  upon  the  trial 
d  by  two  witnesses,  that  dis- 
f  the  dissolution  on  the  14th 
ta  given.  There  was  but  one 
between  the  parties  ;  and  tlie 
impted  to  be  raised  was,  to 
t  tlie  three  sums  mentioned  in 
rticulars,  and  which  in  the  ag- 
mted  to  75/.,  should  be  placed, 
ibject,  the  arguments  of  the 
:y  were  inconsistent,  as  they 
t  once  the  co->existence  of  a 
ind  of  a  separate  account.  It 
itted,  that  there  was  no  evi- 

specific  appropriation  of  the 
1  by  the  plaintiff;  but  in  this 
case,  the  bill  of  particulars 
that  the  money  was  paid  and 
the  joint  liability  of  the  de- 
I  point  of  law,  where  sums 
tliout  any  specific  appropria- 
lere  there  were  two  debts  in 
e  new  and  the  other  old,  the 
ras  to  be  applied  to  the  old 
m's  case{\).  This  principle 
ID  Bodenhatn  v.  Purchas  (2)  ; 
said  by  fiayley,  J.,  "  I  cannot 
lis  from  Clayton's  case.     The 

the  courts  of  law  do  not 
,  the  distinction  taken  there. 


I  lBfer.586. 

I I  Btm.  &  Aid.  39. 


The  principle  established  by  those  decisions 
is,  that  where  there  are  distinct  accounts 
and  a  general  payment,  and  no  appropri- 
ation made  at  the  time  of  such  payment  by 
the  debtor,  the  creditor  may  apply  such 
payment  to  which  account  he  pleases  ;  but 
where  the  accounts  are  treated  as  one  en- 
tire account  by  all  parties,  the  rule  does  not 
apply."  The  same  learned  Judge  again 
lays  it  down  in  Simpson  v.  Ingham(^\  "  that 
the  general  rule  is,  that  the  party  who  pays 
the  money  has  a  right  to  apply  that  pay- 
ment as  he  thinks  ^t.  If  there  are  several 
debts  due  from  him,  he  has  a  right  to  say 
to  which  of  the  debts  the  payment  shall  he 
applied ;  if  he  does  not  make  a  specific  ap- 
plication at  the  time  of  payment,  then  the 
right  of  application  generally  devolves  on 
the  party  who  receives  the  money ;"  thus, 
the  rule  laid  down  in  Clayton's  case  is  too 
precise  and  too  well  established  to  be  broken 
in  upon.  The  principle  is  clear;  the  ques- 
tion is,  whether  it  applies  here.  The  party 
deals  with  this  as  with  one  entire  account. 
The  bill  of  particulars  admits  the  same. 
The  defendant  pays  9/.  into  court,  in  satis- 
faction of  everything  due,  down  to  the  14th 
of  January,  and  which  should  be  carried  to 
the  partnership  account.  The  plaintiff  can- 
not possibly  complain  of  surprise,  as  by  the 
payment  of  money  into  court,  he  must  have 
been  apprised  of  the  nature  of  the  defence. 
There  is  no  reason  whatever  for  setting 
the  nonsuit  aside. 

[TiMDAL,  Loan  C.  J. — I  wish  to  make 
one  remark  on  an  item  contained  in  the  bill 
of  particulars.  It  shews  one  payment  of 
20/.  by  Tunnicliffci  on  the  19th  of  January, 
tliat  is,  in  five  days  after  the  dissolution  of 
the  partnership;  but  it  also  appears,  that 
upon  that  day,  Tunnicliffe  owed,  on  his  se- 
parate account,  only  3/.  some  shillings; 
Upon  what  account,  therefore,  could  the 
20/.  have  been  paid  ?  He  could  not  be  sup- 
posed to  pay  money  before  it  was  due.] 

Steven,  Serj.^  in  support  of  the  rule. — The 
question  for  the  decision  of  the  Court 
is,  whether  the  sum  of  75/.  was  paid  by 
Tunnicliffe,  on  his  separate  or  his  joint 
account.  The  plaintiff  maintains  the  iormtr. 
The  negative  of  the  proposition  is,  how- 
ever, contended  for  by  the  defendant,  who 
claims  the  benefit  of  the  payment  of  75/., 

(3)  S  B.  &  C.  65 ;  S.C.  1  Law  Joara.  ILB.  134. 
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affirming  that  though  it  was  paid  by  Tun- 
niclifife,  after  the  14th  of  January,  the  day 
of  the  alleged  dissolution  of  partnership, 
yet  it  was  paid  on  the  partnership  account, 
maintaining,  in  fact,  that  there  was  a  part- 
nership payment,  at  the  same  moment  that 
he  admitted  no  partnership  existed.  The 
dissolution  was  supposed  to  have  taken 
place  on  the  14th  of  January,  and  the  pay- 
ments were  made  in  the  following  order : 
January  19th,  20/.,  Istof  March,  20/.,  17th 
of  May,  S5L  As  to  the  observation  made 
by  the  Court,  that  the  20/.  paid  on  the  19th 
of  January,  were  not  due  by  Tunnicliffe 
on  that  day,  it  sliould  be  remembered, 
that  this  sum  may  not  be  remitted  as  a  debt 
of  his  own,  but  as  the  collection  made  by 
him  in  his  character  of  newspaper  agent. 

[TiNDAL,  Lord  C.  J. — The  bill  of  par- 
ticulars  shews  this  to  be  impossible.] 

There  can  certainly  be  no  doubt  as  to 
the  facts  of  the  remittances  on  the  days 
specified.  But  the  question  is,  if  the  de- 
fendant has  a  right  to  set  off  the  751.  on 
his  joint  account.  The  verdict  of  the  jury 
had,  for  the  first  time,  separated  the  ac- 
counts :  until  then,  the  plaintiff  viewed  the 
entire  as  one  account,  and  considered  the 
parties  jointly  liable.  It  would  be  well  to 
consider  the  state  of  the  law  on  the  subject. 
The  general  rule  was,  that  where  there 
were  two  distinct  debts,  and  the  debtor 
does  not,  in  making  his  remittance,  apply 
the  payment  to  either,  the  creditor  may 
apply  it  as  he  thinks  fit,  and  may  appro- 
priate the  fund  to  the  liquidation  of  either 
debt  as  he  may  feel  disposed.  Now  apply 
this  rule  to  the  case  before  the  Court.  The 
verdict  of  the  jury  has  found  two  distinct 
debts  and  two  distinct  accounts;  conse- 
quently the  plaintiff  has  the  right  and  pri- 
vilege of  applying  the  payment  to  either. 
But  he  was  not  bound  to  make  this  appro- 
priation until  it  was  ascertained  that  there 
were  two  debts  and  two  accounts,  until  the 
verdict  established  that  there  were  two 
accounts.  The  plaintiff  treated  the  entire 
as  one. 

[TiNDAL,  Lord  C.  J. — There  was  evi- 
dence to  shew  distinctly  he  knew  there 
were  two  accounts.] 

The  general  principle  of  law  was,  that 
be  could  appropriate  the  payment  to  either ; 
but  this  he  could  not  do  until  he  knew  that 
two  accounts  existed.     The  general  rule 


is,  however,  subject  to  this  qui 
that  i^hen  there  are  several  de 
are  made  the  subject  of  one  entin 
the  creditor  then  cannot  appro] 
sums  which  he  has  received  to 
ment  of  debt«  as  he  pleases ;  but 
apply  the  fund  to  the  discbarj 
oldest  debt.  In  such  case  the  ri 
propriation  is  the  order  of  the  de 
doctrine  is  established  by  what  ] 
lays  down  in  Bodenham  v.  Purck 
according  to  the  same  learned  Jo 
necessary  in  such  case,  that  the 
should  be  treated  as  one  entire  ac 
all  parties.  Now,  is  not  this  ca 
the  exception  laid  down  by  th< 
Judge  ?  This  was  not  treated  as  c 
account  by  all  parties.  The  plai 
posed  there  were  two  different 
accounts.  It  was  treated  by  the  < 
in  one  way,  and  by  the  plaintiff  in 
The  general  rule  was  also  subjc 
other  qualification,  as  laid  down 
son  v.  Bronn  (4).  There  it  was 
Abbott,  CJ.,  '*  The  general  rale 
is,  that  ^hen  money  is  paid  genen 
out  any  appropriation,  it  ought  t 
plied  to  the  first  Uemi  in  the  aeoo 
the  rule  is  subject  to  this  qualifies 
when  there  are  distinct  demands^oi 
persons  in  partnership,  and  anothi 
one  only  of  the  partners,  if  the  iw 
be  the  money  of  the  partners,  thf 
is  not  at  liberty  to  apply  it  to  the 
of  the  debt  of  the  individual :  tliat 
allowing  the  creditor  to  pay  the 
one  person  with  the  money  of  i 
So  in  the  case  before  the  Court 
fendant  should  not  be  allowed  to  i 
his  debt  from  a  fund,  which  is  the 
of  another.  In  addition  to  these 
the  Court  will,  no  doubt,  be  unv 
nonsuit  a  plaintiff,  in  consequene 
defect  or  inaccuracy  attributabl 
bill  of  particulars. 

TiNDAL,  Lord  C.J. — As  it  appei 
this  rule  must  be  discharged.  Tl 
case  of  two  separate  accounts ;  on 
partnership  account,  down  to  the 
January  1831;  the  other,  the  ii 
account  of  Tunnicliffe  alone,  dow 
14th  of  July  in  the  same  year.     ¥ 

(4)  1  Moo.  &  Malk.  40. 
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Taonidifle  was  liable  to  both 
ntMf  at  far  as  his  Bolvency  would 
the  I9tb  of  January,  a  few  days 
aaoiiidon  of  the  partnership,  he 
A  aeriea  of  payments,  which  in 
ite  amoonted  to  75^,  without 
f  apectiic  appropriation  of  the 
paid ;  and  the  question  now  is, 
It  of  appropriation  was  exercised 
whom  the  right  of  such  appro- 
Mi  certainly  belonged.  The 
le  ii,  how  tlie  sum  of  ftOL  re- 
rannklifTe,  on  the  19th  of  Janu- 
le  owedtbe  ^aintiff  on  his  indi- 
ant  SL  19«.,  should  be  appro- 
.  clearly  must  be  applied  to  tlie 
f  the  S4L  due  on  the  partnership 
Lt  could  not  possibly  be  applied 
lent  of  his  own  personal  account, 
amounted  only  to  $L  19«.,  and  if 
jrment  were  thus  appropriated  by 
who  had  the  right  of  appropria- 
juat  and  reasonable  to  conclude, 
ibaequent  payments  were  made 
r  intentions,  and  a  similar  object. 
tlook  at  the  conduct  of  Smith, 
lo  the  right  of  appropriation ;  and 
t  be  remembered,  that  the  appro- 
the  creditor,  in  the  absence  of  any 
le  debtor,  must  be  at  once,  wlien 
comes  into  his  (the  creditor's) 
t  right  must  not  be  kept  loose, 
1  uncertain.  Now,  it  is  clear, 
eould  not  have  appropriated  the 
uit  to  the  reduction  of  Tunni- 
;;  because  no  debt  to  that  amount 
id,  tlierefore,  as  he  appropriated 
nment  to  the  partnership  account, 
I  we  not  conclude,  that  he  made 
ippropriaiion  of  the  other  pay- 
Hwidered  the  question  toofavour- 
i  plaintiff,  when  I  endeavoured  to 
le  real  state  of  the  accounts  from 
particulars.  I  do  not  now  wish 
he  case  on  the  statement  of  ac- 
be  bill,  as  it  may  have  the  effect 
parties  too  nice  in  such  matters. 
lioo,  Tunnicliffe  did  not,  when 
le  first  remittance,  intend  to  ap* 
be  money  to  the  payment  of  his 
Inal  account ;  neither  did  Smith 
eaneh  an  appropriation,  when  the 
was  received ;  therefore,  on  the 
he  thing,  and  on  the  authority  of 
that  of  ClayloHf  of  Bv 


denkam  r.  Pmrehoit  and  Smpson  ▼•  Ingham^ 
cited  in  the  argument,  1  am  of  opinion, 
that  the  nonsuit  was  founded  on  a  right 
principle,  and  sliould  not  be  disturbed. 
The  otlier  Justices  concurring — 

The  ruU  mat  disekarged. 


Mm,  n.— C.P. 


romOTTICK,  ASSIGMBE   Of  LLOTD, 

1888.    y     snaiufr  of  waewickshirb, 
April  £5.  i     r.    w.  philups    and    two 

V.      OTHERS. 

Bail  Bandits  Hen.  6.  c.  9. 

Bailable  procea  agahut  <«o,  one  is  ar* 
rested^  ir/io,  wiik  imo  oihert^  enters  inio  the 
usual  bail  band  to  the  sheriff,  conditioned  far 
the  appearance  of  the  party  arrested  alone. 
The  condition  not  being  fulfilled^  the  plaintiff 
in  the  action  takes  an  assignment  of  and 
sues  upon,  the  bond: — Held^  upon  general 
demurrer,  that  this  was  not  such  a  variance 
between  the  irri/,  and  the  bail  bandf  as  to 
vitiate  the  latter. 

The  declaration  sUted  that  the  plaintiff, 
on  the  ft2nd  of  December  1882,  sued  and 
prosecuted  out  of  the  Court  of  Common 
Pleas,  at  Westminster,  in  the  county  of 
Middlesex,  a  certain  writ  of  our  Lord  the 
King,  called  a  writ  of  cavias,  against  W. 
Phillips  and  one  S.  Phillips,  directed  to 
J.  G.  Lloyd,  the  sheriff  of  the  county  of 
Warwick,  and  dated,  &c. ;  which  said  writ 
of  our  Lord  the  King  commanded  the  said 
sheriff  that  he  should,  &c.  {non  omittas 
clause)  and  take  the  said  W.  Phillipa  and  the 
said  S.  Phillips,  of  &c.  if  he  and  the  said 
S.Phillips  should  be  found  in  his  bailiwick, 
and  him  and  the  said  S.  Phillips  safely  keep 
until  he  and  the  said  S.  Phillips  should  have 
given  him  bail,  or  made  deposit  with  him 
according  to  law,  in  an  action  of  assumpsit, 
at  the  suit  of  the  said  now  plaintiff,  or  until 
the  said  W.  Phillipa  and  the  said  S.  Phil- 
lips  should,  by  other  lawful  means,  be  dis- 
charged from  his  custody ;  and  our  said 
Lord  the  King  did  thereby  further  command 
the  said  sheriff,  that  on  the  execution 
thereof  he  should  deliver  a  copy  thereof. 
&c.  The  declaration  then  averred,  that  the 
writ  was  delivered  to  the  sheriff,  &c  in  due 
form  of  law  to  be  executed,  by  virtue  of 
which  said  writ  the  said  sheriff anrested  the 
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said  William  Phillips  by  his  body,  and  then 
and  there  had  and  detained,  &c. ;  and  the 
said  W.  Phillips  being  so  arrested  and  in 
custody  of  the  said  sherifT,  &c.  the  said 
sheriff,  &c.  took  bail  for  the  said  W.  Phil- 
lips, causing  special  bail  to  be  put  in  for 
him  to  the  said  action  in  his  Majesty's 
Court  of  Common  Pleas,  as  required  by 
the  said  writ,  and  according  to  the  form  of 
the  statute  in  that  case  made  and  provided; 
and  on  that  occasion,  the  defendants  then 
and  there,  to  wit,  on  &c,  last  aforesaid,  by 
their  certain  writing  obligatory,  commonly 
called  a  bail  bond,  sealed,  &c.,  setting  out 
the  bail  bond  with  and  under  a  certain 
condition  thereunder  written,  whereby  it 
was  conditioned  that  if  the  said  W.  Phillips 
should  appear  in  his  Majesty's  Court  of 
Common  Pleas  at  Westminster  to  answer 
the  now  plaintiff  in  an  action  of  assumpsit, 
and  should  cause  special  bail  to  be  put  in 
to  the  said  action  in  eight  days  from  the 
date  thereof,  then  that  obligation  should 
be  Toid  and  of  no  force,  otherwise  should 
stand  and  remain  in  full  force,  vigour,  and 
effect.  The  declaration  then  averred,  that 
W.  Phillips  did  not  appear  to  the  action, 
or  cause  special  bail  to  h/e  put  in  for  him, 
whereby  the  bail  bond  became  forfeited  ; 
and  that  the  sheriff  assigned  it  to  the 
plaintiff,  by  means  whereof  an  action  had 
accrued. 

Plea — that  the  said  J.  G.  Lloyd,  so  being 
sheriff  as  aforesaid,  did  not  take  and  arrest 
the  said  W.  Phillips  by  his  body,  under 
and  by  virtue  of  the  said  writ  of  capias  in 
the  declaration  mentioned,  modo  et  formd ; 
without  this,  that  the  writing  obligatory  in 
the  declaration  mentioned  was  taken  by 
the  said  J.  G.  Lloyd  as  such  sheriff  as 
aforesaid,  by  virtue  and  in  pursuance  of 
the  said  writ  of  capias  conditioned  for  the 
appearance  of  the  said  W.  Phillips  in  the 
said  action  in  the  said  writ  mentioned, 
modo  et  formd. 

Replication — protesting  against  the  suf- 
ficiency of  the  plea,  that  the  said  writing 
obligatory,  in  the  declaration  mentioned, 
was  taken  by  the  said  J.  G.  Lloyd  as  such 
sheriff  as  aforesaid,  by  virtue  and  in  pur- 
•uance  of  the  said  writ  of  capias  conditioned 
for  the  appearance  of  the  said  W.  Phillips 
in  the  saKl  action  in  the  said  writ  men- 
tioned, modo  etfontUL 

General  demurrer,  and  joinder. 


Coleridge^  Serj.^  In  support  of  th< 
rer.  The  bail  bond  into  which  the  d 
W.  Phillips  has  entered,  and  by  \ 
is  bound  to  appear,  leads  to  the  cc 
that  he  is  sued  alone ;  but  such  ia 
case,  as  this  is  a  joint  action  agi 
and  one  Samuel  Phillips.  The  i 
of  the  bond,  by  which  a  party  is  I 
appear,  should,  of  necessity,  ag 
correspond  with  the  process.  In 
V.  Hanson  ( 1 X  where  most  of  thi 
rities  are  collected,  it  is  said  "  It  i 
quired  by  the  statute  to  insert  th 
of  the  action  in  the  condition  of  tl 
if  It  sets  forth  the  parties,  and 
and  place  of  appearance,  substanti; 
sufficient. "  The  names  of  the  pa 
not  set  forth  here;  that  of  one 
only  is  mentioned. 

[TiNDAL,  Lord  C.J. — For  auj 
appears,  might  not  one  of  them  be 
leged  person  ?] 

The  condition  of  the  bail  bond 
describe  accurately  the  parties  to 
tion,  otherwise  it  is  a  departure  f 
process.  Here  the  declaration 
process  are  against  two,  and  the  c 
of  the  bail  bond  is  only  for  the  ap] 
of  one. 

[TiNDAL,  Lord  C.J. — It  is,  as  it 
to  me,  at  most  a  defect  of  form.  Ti 
in  assumpsit  is  thus  far  ambiguous 
be  brought  against  one,  or  it  may  fa 
action  against  two.] 

In  RenaldSf  assignee  of  the  chief 
Pontefract,  v.  Smitfi  (2),  an  action 
bond  taken  by  the  chief  bailiff  of 
nour  of  Pontefract,  the  declaratic 
that  a  capias  ad  respondendum  was 
cuted  out  of  the  court  of  our  Lord 
King,  before  the  Right  Hon.  Sir  \ 
knight,  and  his  companions,  then 
jesty's  Justices  of  the  Bench  at  V 
ster,  and  delivered  to  the  sheriff  < 
shire,  who,  by  his  mandate,  duly  n 
directed  to  the  chief  bailiff  of  th< 
of  Pontefract,  commanded  the  ai 
bailiff  to  take  the  defendant,  so 
said  sheriff  might  have  his  body  bi 
said  Majesty  at  Westminster,  Tb 
ration  then  averred  that  the  said  d 
did  not  appear  before  his  said  Al 


(1)  2  Willi.  Saund.  60,  n.  X 
(«)  6  Taont.  551 ;  s.  c.  f  Marrii. 
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tfif,  aeeordiog  to  the  exigency  of 
writ;  It  then  stated  the  assignment 
[ilaintiff,  &c.  Upon  general  de- 
it  wu  held«  that  the  variance  be- 
!•  bail  bond  and  the  writ  was  fatal, 
rafiire,  thai  the  bond  was  void,  by 
Hen.  6.  c  9.  In  that  case  the 
I  made  returnable  in  the  Court  of 
I  Pleas»  and  the  bond  was  con- 
Ibr  the  appearance  of  the  defen- 
fiire  his  said  Majesty  ai  West" 
but  the  authorities  shew  that  the 
he/ore  the  King  at  Wesimimier^ 
d  the  appearance  of  the  party  in 
rt  of  King^s  Bench,  and  therefore 
not  comply  with  the  writ,  which 
;  his  appearance  in  the  Court  of 
I  Pleas.  Upon  a  similar  principle, 
ase  before  the  Court,  the  variance 
the  bond  and  the  writ,  met,  as  in 
»  dted,  by  a  general  demurrer, 
1,  and,  consequently,  the  bond  was 
:  was  clear  that  there  should  be  an 
Dt  between  the  bail  bond  and  the 
which  was  not  the  case  here,  as 
r  was  sued  out  against  two,  whilst 
ler  was  conditioned  for  the  appear- 
y  of  one* 
»  Strj,f  contra,  was  stopped  by  the 


kL,  LoED  C.J. — This,  in  my  opi- 
not  such  an  objection  as  is  avail- 
which  may  be  taken  advantage  of 
Aeral  demurrer.  The  variance  on 
le  argument  is  grounded  does  not, 
litjy  exist.  The  writ  is  a  capias 
ndenduntf  sued  out  against  two; 
t  of  the  writ  which  is  mandatory 
leriff  requires  him  to  take  William 
ind  Samuel  Phillips,  if  the  said  W. 
le  said  S.  P.  should  be  found  in  his 
if  and  him  and  the  said  S.  P.  safely 
itil  be  and  the  said  8.  P.  should 
ea  him  bail,  or  made  deposit  with 
ording  to  law  in  an  action  of  as- 
at  the  suit  of  the  now  plaintiff. 
ibis  ambiguity  in  the  words  of  the 
e  action  may  be  against  one  de- 
or  it  may  be  against  two.  The 
1  fellows  thus  far  the  words  of  the 
it  aays  that  William  Phillips  should 
0  an  action  of  assumpsit  at  the  suit 
aintiff;  there  is  not,  therefore,  of 
r,  a  Tariance  between  the  writ  and 


the  bond ;  and  this  objection,  as  it  is  taken 
on  the  score  of  ambiguity  in  the  writ, 
should  be  made  the  ground  of,  and  pointed 
out  by,  special  demurrer.  I  think  there 
should  be  judgment  for  the  plaintiff. 
The  other  Justices  concurring — 

Judgment  accordingly. 

[In  this  case  their  Lordships  complained 
of  the  inconvenience  arising  from  the  neg- 
ligence of  parties,  in  omitting  to  state  in 
the  margin  of  the  paper-books  the  points 
to  be  discussed  upon  demurrer :  and  they 
stated  it  to  be  their  fixed  determination  to 
pronounce  instant  judgment  against  the 
party  thus  offending  in  future.] 


25.  § 


SMITH  e.  FIELDER. 


1838. 

April  25, 
Affidavit  of  Debt — Malicious  Arrest, 

A  party  cannot  be  held  to  bail  unless 
there  be  a  defined  debi^  to  the  existence  of 
which  the  opposite  party  can  swear ;  there- 
fore^ if  A  and  B  enter  into  an  agreement  to 
leave  certain  matters  to  arbitrators^  whose 
decision  shall  be  final,  who  are  to  strike  bo' 
lances,  and  make  deductions,  and  if  the  par' 
ties  in  the  agreement  refer  to  certain  memo^ 
randa  of  former  agreements  the  matters  con* 
tained  in  which  are  alio  referred  to  arbilra^ 
tors  with  similar  powers ;  under  such  cirrtfm- 
stances,  if  one  party  arrest  the  other  whilei 
anything  remains  to  he  done  under  these 
various  agreements,  such  arrest  is  unlawful, 
and  an  action  is  maintainable  against  him  by 
whom  it  is  made. 

This  was  an  action  to  recover  dsroages 
from  the  defendant  for  having  held  the 
plaintiff  to  bail  for  8,000/.  and  upwards, 
maliciously  and  without  probable  cause. 
It  was  tried,  before  Tindal,  Lord  C.  J.,  at 
the  sittings  after  last  Hilary  term,  in  Mid- 
dlesex— verdict  for  the  plaintiff,  damages 
150/.  The  facts  of  the  case  were  briefly 
these :  many  contracts  and  agreements  for 
building  houses  at  Chelsea  had  been  enter- 
ed into  between  Smith,  Fielder,  and  a  per- 
son named  Wilmot.  The  agreement  on 
which  the  arrest  was  made,  and  to  which 
alone  it  is  now  necessary  to  refer  at  length, 
was  entered  into  bj  Smith  and  Fielder :  it 
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bore  date  the  drd  of  January  181S7,  and 
was  as  follows :  *'  The  five  carcases,  and  the 
house  at  Kensington,  in  its  present  state, 
to  be  measured  and  valued  by  two  survey- 
ors, one  chosen  by  each,  and  to  be  left  to 
their  decision,  or  their  umpire,  deduding 
ten  per  cent,  agreeable  to  certain  other 
memorandums,  dated  the  20th  of  January 
and  the  S  1st  of  March  last,  and  the  balance 
ascertained;  from  which  balance  twenty 
per  cent,  are  to  be  deducted  ;  the  ground- 
rent  to  commence  from  Christmas  last,  and 
the  money  to  be  paid  in  two,  three,  and 
four  years,  to  be  secured  on  the  five  houses 
at  Chelsea  until  they  are  finished;  then 
leases  to  be  granted  for  one,  and  other 
leases  to  be  granted  in  proportion  as  the 
money  is  paid  off. 

"  Charles  Smith,  John  Fielder." 

Two  surveyors,  Messrs.  Hood  and  Han- 
ford,  chosen  by  the  parties,  did,  it  appear- 
ed, inspect  the  premises ;  but  they  did  not 
come  to  a  final  agreement,  some  matters, 
viz.  a  demand  of  27/.,  district  surveyor's 
fees,  and  a  right  to  certain  foot-paths,  being 
left  open  to  future  discussion.  The  sum 
which  they  did  agree  upon  was  5,d50/. 

The  affidavit  of  debt  on  which  the  plain- 
tiff was  held  to  bail  was  in  these  words : 

"  In  the  Common  Pleas. — John  Fielder, 
of  &c.  maketh  oath  and  saith,  that  Charles 
Smith  is  justly  and  truly  indebted  to  this 
deponent  in  the  sum  of  3,000/.  and  up- 
wards, for  money  due  and  owing  from  the 
said  C.  Smith  to  him,  this  deponent,  for 
and  on  account  of  the  balance  ascertained 
to  be  due  from  the  said  C.  Smith  to  him, 
this  deponent,  upon  the  measurement  and 
valuation  of  five  carcases  of  houses  at 
Chelsea,  and  of  a  certain  other  house  at 
Kensington,  by  Thomas  Hood,  a  surveyor 
chosen  by  the  said  Charles  Smith,  and  Na- 
thaniel Hand  ford,  a  surveyor  chosen  by 
this  deponent,  and  after  making  such  de- 
ductions as  are  hereafter  mentioned,  under 
and  by  virtue  of  a  certain  agreement,  bear- 
ing date  the  3rd  day  of  January  1827,  and 
made  between  the  said  C.  Smith  and  this 
deponent,  upon  the  settlement  of  a  certain 
action  then  pending,  wherein  this  deponent 
was  plaintiff  and  the  said  C.  Smith  defen- 
dant, whereby  it  was  agreed  that  the  said 
five  carcases  of  houses  at  Chelsea,  and  the 
said  house  at  Kensington,  in  its  present 
state,  were  to  be  measured  and  valued  by 


two  surveyors,  one  cbOflen  by  eac 
be  left  to  their  decision,  or  then 
deducting  ten  per  cent.,  and  the 
ascertained;  from  which  balana 
per  cent,  were  to  be  deductedf 
money  was  to  be  paid  by  the  saic 
Smith  to  this  deponent  in  two,  thre< 
years,  to  be  secured  on  the  five  li 
Chelsea  until  they  were  finish 
leases  to  be  granted  for  one,  a 
leases  to  be  granted  in  proportia 
money  was  paid  off;  and  also  for 
other  carcass  of  a  house  and  prem 
the  appurtenances,  by  this  depoi 
gained  and  sold  to  the  said  C.  i 
his  request,  for  a  certain  term  o 
and  this  deponent  further  saith, 
said  spaces  of  two,  three  and  foi 
in  the  said  agreement  mentioned, 
spectively  lapsed,  and  the  said 
is  now  in  possession  of  the  said  fiv 
and  the  said  carcass  bargained  an 
this  deponent  to  him  the  said  Char 
as  aforesaid.  ,,  j^^^  p.^ 

The  learned  Lord  Chief  Justi 
summing  up,  told  the  jury  that.if  t 
of  opinion  that  the  valuation  of  tl 
had  never  been  ascertained,  and  t 
never  finally  agreed  upon,  they  w 
for  the  plaintiff,  which  the  jury  ac< 
did. 

Taddy,  Serj.^  upon  moving  for 
shew  cause  why  a  nonsuit  shouh 
entered,  or  a  new  trial  had,  submi 
in  forming  a  conclusion  on  the  sul 
Court  would  no  doubt  take  into  o 
tion  the  situation  of  the  parties, 
fendent  was  the  lessee  of  certai 
near  Chelsea,  and  agreed  to  grani 
leases  to  a  person  named  Wilmot, 
to  supply  the  building  materials ; 
however,  failed  in  his  contract,  a 
agreement  was  entered  into  on  tli 
March  1826,  between  Wilmot,  t 
tiff,  and  defendant,  by  which  the 
leases,  &c.  were  assigned  and  sc 
Smith.  The  defendant  complai 
Smith  did  not  perform  his  part  ol 
tract,  and  brought  an  action  aga 
Upon  the  3rd  of  January  1 827,  1 
tiff  and  defendant  entered  into  tl 
ment  on  wliich  the  latter  held  hit 
This  was  the  situation  of  the  part 
time  of  the  incident  complained  o 
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;  diMattioa  the  Court  would 
At  there  wu  a  defect  in  the 
or  the  declaratioii  did  not  state 
endant  arrested  him  for  an  im« 
e,  but  it  stated  that  he  arrested 
i  any  cause  at  all.  Now  this 
as  not  the  case,  as  there  was  an 
ibt  o£27L  for  which  the  defen- 
have  arrested  him.  The  decla- 
"ed,  that  the  defendant  had  no 
'rest  him,  but  it  was  evident 
*his  was  in  itself  a  ground  of 
1  Wtthgfden  v.  Emiden  (1),  the 

after  stating  the  suing  out  of  a 
ttptrndtrndum  by  the  defendant, 

hold  the  plaintiff  to  bail  for 

arrest  of  the  plaintiff  under  it 
0,  and  the  giving  of  a  bail  bond 
for  bis  appearance  at  the  return 
•  contained  the  following  aver- 
bereas,  in  truth  and  in  fact,  the 
antf  at  the  time  of  suing  forth 
itf  and  of  the  said  arrest  and 
nty  bad  not  any  reasonable  or 
lUse  of  action  against  the  said 
the  amount  of  1 0/.  or  upwards, 
or  for  which  he,  the  said  plain- 
aw  of  this  realm,  or  by  the  prac- 
laid  Court  of  our  said  Lord  the 

Bench,  could  or  ought  to  have 
to  bail  or  arrested  as  aforesaid." 
that  Embden  made  an  affidavit 
rden  was  indebted  to  him  in 

1,880/.  for  money  had  and  re- 
and  that  at  this  time  Embden 
'indebted  to  Wetherden,  upon  a 

accounts,  upwards  of  2000/., 
abden  had  then  a  demand  upon 
to  the  amount  of  100/.  Serjeant 
for  the  defendant,  contended, 
those  circumstances  that  action 
be  supported.  This,  he  said, 
ecided  in  Wilkinson  v.  Alawbey, 
n  print) :  that  was  also  an  action 
ous  arrest,  and  the  declaration 
t  the  defendant  had  no  cause  of 
nst  the  plaintiff*,  for  which  the 
liable  to  be  held  to  bail.  At 
ifore  Mr.  Justice  Gould,  it  was 
;  the  defendant  had  maliciously 
lint  iff  to  bail  for  a  far  larger 
'as  due ;  but  that  the  plaintiff 
i  owed  him  about  \2l.     Justice 

(1>  1  CuDpb.  295. 


Gould  allowed  the  trial  to  proceed,  and  the 
plaintiff  recovered  a  verdict  with  very  heavy 
damages,  which  was,  however,  set  aside  by 
the  Court  of  King's  Bench,  on  the  ground 
that  the  plaintiff  had  not  proved  the  injury 
of  which  he  complained  in  his  declaration. 
To  this  same  case  in  Campbell  tliere  is 
added,  as  a  note,  the  opinion  of  the  Court 
in  Savil  v.  Roberli  (2).  "  If  one  has  a  cause 
of  action  for  a  small  sum,  and  take  out  a 
latitat  for  a  very  great  sum,  an  action  on 
the  case  lies.  But  then  it  is  not  enough 
to  declare  generally  that  he  brought  an 
action  against  him  ex  malitid  el  sine  causd^ 
per  quod  he  put  him  to  great  charge,  &c., 
but  he  must  shew  the  grievance  specially, 
as  in  S\d.  424,  whereas  he  owed  him  the 
defendant  100/.  he  sued  him  for  500/.,  and 
to  hinder  him  from  bail.  afRrmed  to  the 
sheriff  500/.  were  due,  per  quod  he  was 
imprisoned  for  want  of  bail."  There  was 
another  reason  from  which  the  Court 
would  infer  that  the  defendant  was  not 
actuated  by  any  feelings  of  malice :  he  had 
consulted  and  followed  the  advice  of  an 
eminent  special  pleader,  who  recommended 
the  arrest. 

Upon  granting  the  rule,  the  Court  re- 
ferred to  Simpson  v.  Rackam  (3). 

IVilde^  Serj,,  now  shewed  cause. — A  brief 
consideration  of  the  position  of  these  par- 
ties will  shew,  that  this  was  a  wanton  arrest 
on  the  part  of  the  defendant,  for  the  pur- 
pose of  giving  him  an  undue  advantage. 
Fielder  was  the  lessee  of  about  nineteen 
acres  of  ground,  which,  by  the  covenants 
of  his  lease,  he  was  bound  to  cover  with 
houses ;  he  made  a  contract  with  Wilmot, 
a  builder,  and  Smith  was  applied  to,  to  fur- 
nish the  latter  with  timber,  part  to  be  paid 
for  in  money,  and  for  the  remainder,  five 
houses  were  to  be  assigned,  with  their  ex- 
ternal works  complete.  This  agreement 
was  dated  the  20th  of  January  1826.  A 
second  agreement,  bearing  date  the  81st 
of  March  1 826,  was  entered  into  between 
Smith,  Fielder,  and  Wilmot,  by  which, 
amongst  other  things,  it  was  agreed,  that 
the  timber  and  materials,  which,  by  the 
agreement  of  the  20th  of  January  1826, 
were  to  be  delivered  by  Smith  to  Wilmot, 
should  thenceforward  be  deposited  as  a 
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security  with  Fielder.  Afterwardt  the  de- 
fendant commenoed  an  action  against  Smith, 
lor  an  alleged  breach  of  his  contract,  in 
not  supplying  Umber,  &c. ;  and  then  the 
plaintin  and  defendant  entered  into  an 
agreement,  dated  the  3rd  of  January  1827, 
upon  which  the  affidavit  to  hold  to  bail 
was  founded.  There  was  also  an  agree- 
ment of  the  same  date  between  the  same 
parties,  by  which  the  plaintiff  agreed  to  do 
the  joiners'  work  of  four  houses  at  Chelsea, 
and  to  take  the  carcass.  No.  6,  at  measure 
and  value,  deducting  10/.  per  cent.  Two 
surveyors  were  afterwards  chosen,  accord- 
ing to  the  agrreement  of  the  Srd  of  January 
1827.  The  number  of  feet,  yards,  &c., 
was  computed  ;  but  a  sum  of  27L  claimed 
by  Fielder  was  not  agreed  to.  The  dis- 
trict surveyor's  fee  remained  in  a  state  of 
equal  uncertainty,  and  the  right  to  certain 
foot-paths  was  left  open  to  future  discus- 
sion. The  surveyors'  books  were  not 
signed,  as  they  would  have  been  if  the  ar- 
rangements were  final ;  the  balances  from 
which  the  deductions  of  ZOL  and  10/.  per 
cent,  were  to  be  made,  according  to  the 
terms  of  the  agreements,  remained  to  be 
ascertained;  the  houses  were  still  to  be 
valued.  This  was  clearly  a  condition  pre- 
cedent, and  the  party  could  not  be  arrested, 
until  all  these  matters  were  arranged; 
whilst  the  parties  were  disputing  upon 
these  very  subjects,  the  plaintiff  was  ar- 
rested on  the  oath  of  Fielder  for  3,000k 
and  upwards.  The  averment  in  the  decla- 
ration was  |)erfectly  correct ;  the  complaint 
was,  not  that  the  defendant  arrested  the 
plaintiff  for  an  improper  cause,  but  that  he 
arrested  him  at  all.'  The  question  for  the 
consideration  of  the  Court  is,  whether  this 
action  can  be  maintained,  on  the  ground 
of  legal  malice,  and  the  total  absence  of  all 
probable  cause  of  arrest ; — of  this,  under 
the  circumstances,  there  cannot  be  the 
slightest  doubt.  I'he  defendant's  only 
answer  is,  that  he  advised  with  an  eminent 
special  pleader,  and  the  learned  person 
took  the  same  view  of  the  matter  that  he 
did.  In  every  view  of  the  case,  there  could 
be  no  reasonable  or  probable  cause  of  ar- 
rest, as  the  balance  for  which  the  plaintiff 
may  be  lawfully  arrested  was  not  ascer- 
tained. 

Toddy,  Serj,  and  Andrews^  Serj,,  in  sup- 
|>ort  of  the  rule. — That  proof,  which  is  by 


law  declared  to  be  neccaaary 
of  the  plaintiff,  (namely,  his 
want  of  all  probable  cause,  oa  the 
the  defendant,  to  make  the  vm 
braces  all  the  material  points  of  di 
This,  though  in  ita  nature  a  negslii 
be  proved  by  the  plaindfi^  and  is 
ception  to  the  general  rule  of  hm 
does  not  require  proof  of  such;  b«t 
action  cannot  otherwise  be  maintaiM 
proof  is  necessary  on  the  part  of  tb 
tiff.  Lord  Kenyon  extended  the  n 
farther,  for  he  held,  that  it  woild 
ficient  to  justify  the  defendant  m  i 
action  as  this,  if  the  defendant  iim 
had  probable  cause  to  nsake  the 
In  Jackson  v.  Burleigh  (3),  an  aec 
brought  against  the  defendant,  for  '. 
the  plaintiff  to  bail,  without  any  c 
action,  to  the  amount  of  lOi.  Thi 
tiff  was,  it  appeared^  employed 
defendant ;  there  were  many  a 
between  them,  and  on  coming  to  a 
ment  a  balance  of  9/.  6s,  was  fii 
favour  of  the  defendant,  who,  i 
standing  such  finding,  arreated  the  | 
and  held  him  to  bail  for  lOL  and  op 
be  then  proceeded  in  the  actiopi 
plaintiff  paid  9/.  6f.,  the  amount  o£ 
clared  balance,  into  court,  irhick  the 
dant  took  out  and  proceeded  no  i 
It,  however,  appeared,  on  tlie  trials  1 
defendant  did  not  acquiesce  in  thei 
but  claimed  a  balance  of  25L  Pc 
Kenyon,  '*  The  ground  of  the  actioi 
the  plaintiff  should  be  nonsuited 
complaint  was  for  maliciously  hold 
to  bail,  when  such  a  sum  of  money 
due  as  entitled  the  defendant,  by 
hold  him  to  bail.  If  the  defendu 
under  the  impression  of  a  mistake, 
lieving  more  than  10/.  to  be  due,  an 
that  belief  held  him  to  bail,  he  hac 
bable  cause,  and  was  warranted 
proceeding.  The  plaintiff  felt  the  n 
of  proving,  that  the  arrest  was  ma 
full  knowledge  that  the  debt  was  unc 
but  failed  in  proving  it."  Here,  tb 
the  action  failed,  because  the  party 
the  arrest  believed  he  had  cause! 
it;  and  therefore,  according  to  this  d 
the  plaintiff  in  such  action  must  I 
means  of  knowing  and  negativing 

(3)  SEsp.  IUp.S4. 
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belief.  Now,  apply  this  mode  of 
I  to  tbe  case  before  the  Court. 
i  uidy  that  the  ? aluation  and  mea- 
:  of  the  houses  were  a  condition 
t  to  the  right  of  arrest.  But  the 
t  never  believed  any  such  thing, 
om  it,  that  the  plaintiff  was  re- 
told he  would  be  arrested  at  the 
n  of  the  fourth  year.  Both  par- 
aiware  that  nothing  further  was 
M  in  consequence  of  any  further 
It  between  them.  They  were  per- 
aie  of  the  balance  due,  and  of  the 
lednctiona  to  be  made.  The  ma- 
eidon  for  the  consideration  of  the 
ta,  not  what  the  legal  construction 
reement  may  be,  but  how  Fielder 
ad  it :  he  may  have  grossly  mis- 
od  the  agreement ;  but  it  must  be 
bat  he  knew  he  had  no  right  to 
9  party.  The  result  of  the  agree- 
tbe  Srd  of  January  1 827,  was  an 
conveyance  of  the  houses  to  Smith. 
nee  was  ascertained.  There  was 
ace  to  shew  that  Fielder's  conduct 
founded  on  a  mistake;  there  was 

0  prove  he  knew  that  he  was  con- 

1  any  law.    It  must  also  be  admit- 
Fic^der  had  some  cause  of  action. 

nentin  the  declaration  was,  '*  that 
y  and  maliciously,  without  having 
mable  or  probable  cause  of  action 
against  the  said  plaintiff,  to  the 
af  20L  or  upwards,  caused,"  &c. 
aration  alleges  that  there  was  no 
somplaint;  whereas  some  evidently 
t,  and,  therefore,  the  rule  should 
absolute. 

Lf  Lord  C.  J. — I  agree  with  one 
la  argument,  that  in  the  construc- 
flSeult  and  complicated  agreements, 
cisary  to  shew,  that  the  party 
vfaom  the  action  is  brought,  had 
>  know  that  he  had  no  reasonable 
tble  cause  to  hold  the  opposite 
haiL  But  in  my  opinion,  it  is  im- 
to  entertain  a  doubt  on  the  case 
le  Court.  It  is,  Whink,  impossi- 
ny  nuin  of  a  sound  and  plain  un- 
ing»  looking  at  this  case,  to  come 
Jier  conclusion  than  this :  that  at 
tfaia  affidavit  of  debt  was  made, 
I  no  existing  debt,  on  which  such 
eould  be  founded*    Let  us  look  to 


the  agreement  of  the  3rd  of  January  18279 
on  which  this  affidavit  was  made ;  its  terms 
are,  "  The  five  carcases  and  the  house  at 
Kensington,  in  its  present  state,  to  be  mea- 
sured and  valued  by  two  surveyors,  one 
chosen  by  each,- and  to  be  lef^  to  their  de- 
cision, or  their  umpire,  deducting  lOL  per 
cent,,  agreeable  to  certain  other  memoran- 
dums, dated  the  SOth  of  January  and  the 
31st  of  March  last,  and  the  balance  aseer' 
tained,from  which  balance  20L  percent,  are 
to  be  deducted;  the  ground  rent  to  com- 
mence from  Christmas  last,  and  the  money 
to  be  paid  in  two,  three,  and  four  years, 
to  be  secured  on  the  five  houses  at  Chelsea, 
until  they  are  finished ;  then  leases  to  be 
granted  for  one,  and  other  leases  to  be 
granted  in  proportion  as  the  money  is  paid 
off."  It  was  clear,  that,  under  this  agree- 
ment, the  balance  from  which  the  deduc- 
tions of  SO/,  and  10/.  per  cent,  were  to  be 
made,  could  not  be  ascertained  until  the 
valuation  and  measurement  were  calculated. 
There  was  another  agreement  of  the  same 
date,  under  which  Smith,  the  plaintiff, 
agreed  to  do  the  joiners'  work  of  four  houses 
at  Chelsea,  according  to  a  certain  specifica- 
tion, and  to  take  the  carcass.  No.  6,  at 
measure  and  value,  deducting  10/.  percent, 
to  be  paid  for  in  two,  three,  and  four  years. 
It  was  equally  clear,  that  the  deduction  of 
10/.  per  cent,  mentioned  in  this  agreement, 
could  not  be  made  until  the  balance  was 
ascertained,  and  a  definite  sum  was  com- 
puted. It  was  also  evident,  tliat  other 
ingredients  were  to  be  inserted  into  the  ac- 
count before  the  balance  could  be  ascer- 
tained. A  former  agreement  of  the  31st 
of  March,  shews  what  these  ingredients 
were,  and  what  further  was  to  be  done. 
By  that  agreement,  all  the  building  mate- 
rials supplied  by  Smith  were  to  be  depo- 
sited with  the  defendant,  by  way  of  security. 
Things  were  supposed  to  be  going  on  in 
this  way  from  the  3 1st  of  March.  Advances 
were  occasionally  made,  during  that  interval, 
by  Fielder,  on  account  of  Smith.  The  de- 
fendant could  not  know  the  real  balance 
from  the  31st  of  March  1826,  to  the  3rd 
of  January  1827  ;  and  there  were  two  rea- 
sons for  his  being  unable  to  ascertain  such 
balance — in  the  first  place,  the  two  sur- 
veyors did  not  agree  in  ascertaining  the 
amount  of  the  former  accounts ;  and  se- 
condly, the  agreement  of  the  3rd  of  January 
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Mr  dw  •«■€  W 

ff  wW  «<r««  «•*  jMii  aflL  4<  c  pii'u%  tfcot 
Mr  jMt  »m1  fttaMMtfMe  emwr  <ki4  cxm  ?  I 
iJmmIc  tern  ftAtt  tlMiU  Wt  ^Mduvj^tdL 

Famk,  J^— f  Mi  of  cW 
TlkT4r  WM  uMf  m  tkm 
«ff  Mti0*  m  tnalA  tmtkle  the  oat  pvty  to 
srrtKC  tlHT  0CiMr.  Thtetm  vtm  »»  prccaie 
•wwftt  metnamtd;  bo  tettkd  ccipototkwi 
Im4  been  mo^Jo— to  far  from  it,  lint  there 
WM»  etiikifeee  to  fthew,  that  moeii  more  wie 
y^  |pe  doMTy  before  the  one  eonU  have  the 
Imm  eolofir  to  hold  the  other  to  beiL  At 
(o  tlie  effffietit  on  whieh  the  plaintiff  was 
stn^nu-tl,  I  ne^ftT  in  my  life  taw  a  greater 
ffi«M  of  ahftiirfJitir ;  an  J  if  a  party  eoold  be 
«rr«fftteri  tm  •iich  an  affidavit,  for  tticb  a 
nutn  M  fipfffthLf  the  magnitude  of  which 
would  rtftulitr  it  difficult  for  him  to  procure 
hail,  the  grievance  would  be  great  indeed. 
W,  hownnrcrr,  a  party  were  arretted  under 
»«jch  circurnftianccn,  he  should  have  himself 
ikUtu  liefore  fme  of  the  Judges  of  West- 
niiiisteri  who  would,  f  make  no  doubt. 
Admit  him  to  bail  without  hesitation.  Nei- 
tlii*r  can  it  be  affirmed  with  truth,  that  the 
damsgi:K  wen;  excessive*  They  who  tliink 
fit  to  act  AM  til  is  defemlant  haii,  should  pay 
for  llHrir  misconduct.  1*lie  cane  was,  in  my 
opinion,  Irft  more  favourably  for  the  defen- 
dant, than  it  ought,  to  the  jury ;  and  they, 
in  ihtt  connidcrntion  of  the  facts  to  which 
their  attention  was  called,  have  drawn  a 
juNt  conclusion. 

(tAiRtKa,  J.— I  am  of  the  same  opinion. 
In  thit  case,  there  was  no  final  settlement 
hrtwern  the  parties ;  but,  on  the  contrary, 
the  diHiuinnnts  produced  on  the  trial  shewed, 
llint  Nomrihing  further  was  to  be  done. 
'J'liore  was  a  disputed  claim  of  27/.     The 


Afr.Tiioy,  J. 

!■   this 

strictly  lor  the  jarj:  the  fcsci 
eases,  be  Idt  to  tke  jsrr.  If 
in  the  exisieacc  of  eeitasD 

the  opinioii  ot  the  Judge, 
want  of  reasonable  and  probable 
will  be  for  them,  frooi  the  waoi 
cause,  to  infer  malice,  express  or 
The  question  of  malice  is  for  t 
Whether  certain  facts,  if  belieTcd. 
to  just  and  probable  cause,  is  for 
sion  of  the  Judge.  In  my  opink 
case  before  the  Court,  there  was  i 
ment  to  warrant  any  arrest  at  all. 
said,  that  the  two  surveyors  mad 
arrangement,  as  to  the  valuaiion 
bouses;  but  it  was  expressly  Id 
jury  to  say,  whether  they  did  com 
arrangement,  and  the  jury  found 
not.  £ven  if  they  had  made  such 
ment,  the  agreement  of  the  Srd  > 
ary  1827  was  but  the  first  step  to 
the  balance,  and  until  this  balane 
certained,  the  yrty  had  no  right  I 
so  far  was  the  balance  from  beii 
tained,  that  the  jury  found  directi 
verse.  The  very  words  of  that  i 
shewed,  that  more  than  one  thing 
done,  and  more  than  one  compi 
be  made.     The  parties  speak  ol 
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£  lOL  per  esnt*,  and  of  another  of 
oaiH ;  BOW,  if  bnt  one  balance  was 
ickf  and  but  one  con^iutation  to 
the  partiea  woold  apeak  bnt  of  one 
I  of  ML  per  cent.,  they  would  not 
the  two  dutinct  deductions  of  SO/. 
per  eent.  There  was  still  more 
«,  before  the  balance  could  be  as- 
:  leaaes  were  to  be  granted,  as  the 
BOM  were  paid ;  and  it  was  upon 
nema,  Santli  waa  entitled  to  obtain, 
ler  to  tender,  leaaes.  As  it  appears 
e  party  had  not  only  no  reasonable 
lb  eauae  of  arrest  |  but  further, 
I  a«ch  a  groas  want  of  reasonable 
able  eanae,  aa  to  warrant  the  jury 
\  to  the  coDcluaion,  that  the  party 
r  acted  aa  he  did,  for  the  mere  pur* 
wliee,  and  that  he  could  not  be 
ivt  acted  honeatly  or  bondjidt* 

RmU  disekarged^ 

one  party  holding  another  to  bail, 
advice  of  a  professional  person, 
mgm  ▼•  Makmtoik,  tB.&C.  693 ; 
iw  Joom.  K.B.  187.  Upon  the 
f  malieiooa  arrests  in  general — 
iM  ▼.  Fairba'm,  1  B.  &  P.  388  ; 
Chmiers,  2  B.  &  P.  129 ;  and  Tay* 
UtmSf  (in  error,)  2  Bam.  &  Adol. 


} 


COCKS  e.  NAsa. 


lion  ofDeedsm 

mri  mli  notf  on  the  tnotion  of  the  cfe- 
rditr  m  tkhdpersonj  a  stranger  to 
}  vrodnee  tfpon  the  trial  a  certain 
mek  ike  defendant  is  not  a  party, 
Ae,  the  third  person,  holds  as  trustee 
iikerSf  although  the  defendant  allege 
mieresied  in  the  deed,  and  although 
H  may  be  really  affected  by  the 
penUion  of  law ;  neither  will  the 
rttw  iie  summary  jurisdiction  f  and 
aiiamey  to  produce  a  deed  or  do^ 
\le$s  s^h  deed  or  document  come 
^osHseum  by  virtue  and  in  eonse" 
Ui  eharaeter  of  attorney  for  the 
Hjfwg  far  its  production,  or  one 
krmtgh  such  party. 


aaias,  II.— €.P. 


Adams,  Serj.,  had,  in  the  course  of  last 
term,  obtained  a  rule,  calling  on  the  plain- 
tiff, and  Mr.  J.  Hammond,  an  attorney,  to 
shew  cause  why  the  plaintiff  should  not  pro- 
duce on  the  trial  of  this  cause,  a  certain  in* 
denture  of  assignment  and  releaae,  dated  the 
1 7th  of  February  1 827,  made  between  Mary 
Nash,  of  the   first  part,  the  said  James 
Hammond  and  the  plaintiff,  creditora  of 
Mary  Nash,  of  the  second  part,  and  the 
several  other  creditors  of  Mary  Nash,  of 
the  third  part ;  being  a  conveyance  of  the 
real  and  personal  estate  of  the  said  Mary 
Nash  to  the  said  Hammond  and  the  plain- 
tiff, in  trust  for  the  said  Mary  Nash ;  and 
in  which  deed  was  contained  a  general  re- 
lease to  the  said  Mary  Nash,  by  the  plain-* 
tiff,  and  the  several  other  persons,  creditors 
of  Mary  Nash,  executing  tlie  same ;  and  why 
the  plaintiff  should  not,  in  the  meantime, 
produce  the  said  deed  of  aasignment  and 
release,  to  the  defendant's  attorney,  for  in- 
spection, and  allow  a  copy  thereof  to  be 
taken ;  and  why  the  said  J.  Hammond,  (one 
of  the  attornies  of  this  Court,)  upon  notice 
to  him  or  his  agent,  should  not  produce  on 
the  trial  of  this  cause  the  said  indenture  of 
assignment  and  release ;  and  why  he  should 
not  in  the  meantime  produce  the  said  deed 
of  assignment  and  release  to  the  defendant'a 
attorney,  for  inspection,  and  allow  a  copy 
thereof  to  be  taken ;  and  why,  in  default  of 
the  production  of  the  aaid  original  deed  of 
assignment  and  release,  on  the  trial,  by  the 
plaintiff,  or  the  said  James  Hammond,  a 
copy  thereof,  (the  same  being  proved  to  be 
a  true  copy  of  the  said  original  deed  of  as- 
signment and  release,)  sliould  not,  on  the 
trial,  be  admitted  and  received  as  evidence 
of  the  said  original  deed  ;  or  why,  in  case 
default  should  be  made,  either  by  the  plain- 
tiff or  by  Hammond,  in  producing  the  deed 
on  the  trial,  and  in  the  meantime  produc- 
ing the  same  for  inspection,  and  allowing  a 
copy  thereof  to  be  taken  as  aforesaid,  a 
certain  extract  of  the  said  deed  should  not 
be  admitted  and  received  as  evidence  of 
the  releaae  by  the  plaintiff  to  the  aaid  Mary 
Nash,  as  one  of  her  creditors,  in  the  said 
indenture  of  assignment  and  release. 

The  motion  was  founded  on  affidavits, 
which  stated,  in  substance,  that  upon  the  trial 
of  the  cause,  at  the  last  Assizes  at  Shrews- 
bury, Hammond  had  been  subpoenaed  by 
the  defendant  to  produce  the  deed  in  ques- 
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•iiiImI  liy  iIki  piniriiiff;  And  rfrtiirnrd  by 
liirri  «»f  Mil.  fif.fi  fidtmrM  fitfornif-N.  Afifnffrojiii- 
fiiiiif  fd  ft  fli id  fd  |riirtiii'r«liip,  li«rtw(?eii  the 
iJiiMifdl  mid  d«*ff'ridiiiif,  ivnn  irind<^  nifj^ried, 
find  I  «f  fHiiid,  hy  llin  drd'iidfint,  and  rotaili- 
I  d  Ml  Ihh  ]tM«HPiiAiffn.  Tlw  plnintdr  hnd  no 
Mi|tv  fd  I  III*  dinf'i  or  di'i'd,  nnd  tlin  dcfen- 
tliiiit  liiid  ii«hi«i'd  In  riirnmh  ropioii  at. the 
liliiMitdl'fl  miM'iidr. 

I  n   1  iWiiK.  I  III  I  •.  i ,  ,1  Irw  .liiiitn.  (!.r.  too. 
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i^e  !-rr*i»'Trini  Jt  :-xe  forr.     it  cbc  pr 

vcn.  ▼  :i3  If  c  scsHSKca  ar  die  defd  he  ■ 

-3   i^*  4U*.  -sr  :f  'ae  boiid  it 

•tf^  TT'ii?  :?».  ice  prodi 
r.:rTTe  .fi.  I:  t'e  Dresetit 
Hit— '-r.-,  ve  i"--'i  pirrT.  i«  either  itv* 
•**  ••-  F:  •:-:  Nis.-,  rr  ><  r*  not:  if  beta 
r  -.:  s--h  — -*-ee.  -'-e  defendant  not  bcingl 
rr^-TT  -o  :'-*  dec^  caconc  coniDel  thepi^ 
ru'^j-.n:  'f ':«  be  »ac>.  ir=s?eet  it  m  impo* 
Me  for  thi«  Court  to  iisue  such  order  at* 
reqiiirei!.  The  pany  in  making  thit  nolioi 
a<iks  that  which  tbie  Court  Ims  not  in  iv 
power  to  grant.  T he  Court  haa  not  soA  cat* 
troid  over  a  trustee  as  auch ;  he  »  ameoiUi 
to  a  court  of  equity  alone.  As  to  the  oikr 
branrh  of  the  rule,  stating,  that  Mr.  Hia* 
roond  is  an  attorney  of  the  court ;  be  etf* 
tainly  is  so  now,  but  he  was  not  when  tki 
deed  was  executed.  The  Court  would,  1^ 
doiibtedly,  in  many  cases,  exercise  a  t***" 
mary  jurisdiction  over  its  officers;  ^ 
such  authority  bore  reference  to  theehlr•^ 
tf*r8  of  those  over  whom  it  wu  ezerdici' 
it  was  exercised  over  officera  of  the  eoorti 
and  stewards  of  manors,  when  they  becunt 
possessed  of  deeds  and  papers  in  their  bbt* 
racccrs  of  officers.  When  the  deed  in  qoe^ 
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eaecaled,  Hunraond  was  not  an 
tbb  Coort,  though  he  was  of  the 
King's  Bench ;  neither  did  he  ob- 
ission  of  the  deed  in  his  peculiar 
of  attorney.  Finally,  he  was  not 
•  of  Folliott  Nash.  Mrs.  Nash 
Miraaaed,  the  plaintiflf  gave  her  a 
'hich,  by  operation  of  law,  enured 
se  to  Folliott  Nash. 
tsoMy  J.,   referred   to  Ex  parte 

ofAitkim(t\  where  Abbott,  C.J. 
le  qaestion  in  this  case  is,  whether 
I  will  compel  an  attorney  to  do  that 
justice  he  ought  to  do.  Now,  the 
hicb  the  Court  is  to  be  governed, 
iog  this  summary  jurisdiction  over 
«,  seems  to  me  to  be  this:  where 
sy  is  employed  in  a  matter  wholly 
ted  with  his  professional  character, 
:  will  not  interfere  in  a  summary 
»mpel  him  to  execute  faithfully 
ropoeed  in  him.  But  where  the 
rat  is  so  connected  with  his  pro* 
diaracter,  as  to  afford  a  preaump* 
his  character  formed  the  ground 
ployment  by  the  client,  there  the 
I  exercise  this  jurisdiction :  and  the 
ie  the  Court  compelled  the  attorney 
r  over  deeds  placed  in  his  hands, 
urpose  of  making  a  conveyance, 

upon   this   ground  — -  Strong   v. 

and  Talfourdf  Serjis,,  in  support 
e. — Tlie  instrument,  the  produc* 
lich  is  now  required,  is  a  deed  of 
9  which  Hammond  and  the  plain* 
ustees.  One  part  only  of  the  deed 
iited.  It  was,  and  purponetl  to  be, 
to  Mary  Nash;  and  by  operation 
;  materially  affects  the  defendant, 
Juh.  In  Blakey  v.  Porter  (4),  it 
that  when  one  part  only  of  an  in* 
was  executed,  the  Court  would 
le  party  having  the  custody  of  the 
iroduce  it  for  inspection,  in  an  ac* 
ght  against  him  by  the  other  party. 
ae,  Mansfield,  C.J.  said,  **  Parties, 
to  save  the  expense  of  douhle 
re  unwisely  content  to  execute  one 
of  an  indenture.  Is  it  not,  how- 
necessary  consequence  of  such 
that  the  party  who  has  the  cus- 

I)  4  Barn.  &  Aid.  47. 
n  1  Sera.  6«f . 
I)  1  Taaat.  316. 


tody  undertakes  to  produce  the  deed,  wlien 
wanted,  for  the  use  of  both  ?  Bateman  v. 
Phillips {5)  shews,  that  a  person  may  de- 
mand the  production  of  a  deed,  though  he 
be  not  an  instrumentary  party,  if  he  have  an 
interest  in  it,  though  his  interest  no  other- 
wise appear  than  upon  his  own  declaration, 
which  proves  a  claim,  but  not  an  interest. 
Mansfield,  C.  J.,  indeed,  first  doubted 
whether  the  Court  had  any  juriitdiction 
to  interfere,  other  than  that  which  they 
exercised  over  the  plaintiff  through  the 
medium  of  imparlances.  Heath,  J.,  how- 
ever, expressed  an  opinion,  that  the  rule 
restraining  the  production  of  instruments 
to  the  application  of  a  party  named  there- 
in, was  much  too  strict ;  for,  suppose  a 
party,  though  no  party  to  a  deed,  took  an 
estate  by  way  of  remainder ;  he  would,  never- 
theless, have  a  strong  interest  in  the  deed, 
and  was  entitled  to  compel  the  production. 
In  nine  cases  out  of  ten,  the  persons  hene- 
fiied  were  not  parties  to  the  deed.  Here, 
Folliott  Nash  was  benefited  by  operation  of 
law.  One  part  only  of  the  deed  was  exe- 
cuted; and  the  principle  to  be  extracted  from 
the  authorities  cited  was,  that  if  a  party 
hold  a  deed  as  trustee  for  others,  or  in  which 
others  as  well  as  the  holder  are  interested, 
he  (the  holder)  will  be  obliged  to  proiluce 
it.  In  the  case  before  the  Court,  the  plain- 
tiff is  a  psrty  to  the  deed.  The  defendant 
ia  interested  by  operation  of  law.  Ham- 
mond, as  trustee  for  plaintiff  and  defendant, 
has  the  deed  in  his  custody,  and  he  is  bound 
to  produce,  it. 

TiNDAL,  Lord  C.J. — This  is  a  rule  call- 
ing upon  the  plaintiff,  and  Mr.  Hammond, 
who  is  said  to  be  a  trustee  for  the  plaintiff 
and  defendant,  to  shew  cause  why  the  plain- 
tiff should  not  produce  on  the  trial  of  this 
caiise,an  indenture  of  assignment  and  release; 
and  why  he  should  not  produce  the  same  to 
the  defendant's  attorney  for  inspection,  and 
allow  a  copy  thereof  to  be  taken  ;  and  why, 
Hammond  should  not  produce  the  same 
deed  on  the  trial,  and  in  the  meantime  pro- 
duce it  to  the  defendant's  attorney,  and 
allow  a  copy  thereof  to  be  taken  ;  and  why 
in  default,  a  copy  thereof,  or  an  extract 
therefrom,  should  not  be  received  as  evi- 
dence of  the  original  deed.    With  regard  to 

(5)  4  TssBt.  157. 
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j«i  mt  ti  iirtL  f(f  ar.-nrtini^  n  iim  Bfli'.;v>Tr. 
•.irt-  MAC  If  irV'  n  lie  vi»a«n»r>A  Blfl  will. 
!*j3"^t  u  j<tr  'tiatTffi'  mt.  f#t  ffrr.  jumpii? 
»"lir«ii  MiiT"""  tifcrl''  i-.  iTar  fft  •  vn  m 
•  is-'M  "  -  ..i»t  u*  If  iTi-fT** ;  IT  "I*  ei:i— 
«•■-  .-  ^  i^mpoL  «^t-  tan  ««■  •rumveliec  nr 
i.  ^'::  v/  mtn^pvc  Ikufxt  itrsmm,  if  inzc  k 
fiwrc  nr  OfMnmf«ir.  mu  «iir-  -  uc  c  viL 
I*  tifM.  Ivr  tM:  •'  uugt  11  wrjiii^  vueOAer  nr 
MK  i«  ft  emrtitft  1*5  a^^  n.  imfomt  r  ior 
jif«;#ec*jtfi.  7'iJit  Utfmr  tilt  ifRifiRioc  cr  M?. 
HuTDUiWiiC.  ««  ttiftniit:.  tn  pnm'.n^  tu:  tuk 
utm  m^ueir.  gi.  lut  ieifi::i  u:'  ueir-?rnir  iiifr 
beStnrfhiii'.  tif  Hit  ri^ir  v*  tiui«*5tt  icv  aK  rs- 
itiMt'  '^?  ^ut  Juof^  fi:  l^Av  rniM  ti-  ttumc 

MrVVtiCfe-n   Cl-kd»rtif9t  l«f  '.lif:  CiVtrC   II.  tlW-atlUE. 

f  «v;it :  WiC  vf  iiiiL,  ill*  uuiitiLttrrfifi  ri^uv.  w 
fcifvvld  ^Kyr\^  iiiiL,  vywc  tiuf  .luiirnttnit 
iftK^it-,  ji  tue  ruit  uc^  tfuicrY  ujt  Cnun 
a^rre  BHifCbf;  ntufjuuve.  i/ui  r.  m  huC  luta 
HiiiDiZi'^id  i»  ft  vu«r.«fc  5'jr  1 -^liiv:;  *^aKL  : 
*diE-:t'.Hi^  itiit  iv  be  M>, «  vmTft  vi  iir«  ia»  ih3 
*ut.?*vrrr  1,0  tvcDyt)  liie  ^'^'^utr.rXi^j*M« 

irui-v^.  Tint  C'^urik  ':;f  IfcH  :ar4;  ik(  t.utUi 
ftTiiK/fi'.y  r  n^  I  &:&  uf>«ii>«^v  to  e:.ivre 
irjirt  tiliKrfc  t^>eT  ii]re»2y  ^.-liKripC.  Bit  k'uT 
*• .  -I  Himr.T.wd  n  tr-jfc--**  f*f  Fo'AiOii  Sttk^z.  * 

by  tfs«t  i/^Vrsfiff  v>  5Itiy  Sukh,  i*ciiciidc«<L  by 
otM:rittif/n  of  i«w,  *ff^^  the  mtfrecff  crf  i-->i- 
JK/tt  N'jith.  But  if  it  WwiT  vfts  bot  ohsizikjiv 
a  fiebr or  Uj  tlj«  }^UiottfF ;  h«  olSt  \0tcuat  to 
»k  «  M-<rufiiy  lor  h:;  n<oiii«r  :  vxj  ikat  que*-' 
i;«/fi  i»,  i*>>4!r«^er  A  person  tcUft^  m  trustee 
r<ff  t(i«  f/riricip«lf  can  be  Mi^i  to  act  in  the 
%^tM  t-My^'wy  fm  a  party  collaterally  io- 
tirffuo^,  Bu%  erea  adrriittin^  that  be  is  a 
irutU4;  for  f'olliott  Naftfi,  Ube  objectioos 
i/#  iU*t  raits  arc  vufficiently  iiroDg.  if  we 
w«r«  t/>  flake  ufMfi  ouneUe*  to  pvt  any  in- 
Ufrpretatk/ii  o|JOfi  tlie  truftC  deed,  it  should 
l/e  ilmt  alone  tthicli  tlie  ooart  of  equity 
i*OMld  |#«jt  iifM#ri  it ;  bat  tliat  Coart  would 
ri/»t  allow  «ii«li  a  il^ed  of  rcleane  as  this  to 
Im*  ««-r  ijf>  10  prcyiect  the  dtf;feiidaiit  from  the 
«<:#!ijrjf  ji7«  iiif«#  which  he  ha«  entered.  I  am 
wf9,  howi:vrr»  pr^iMred  to  avwnt  to  the  pro- 
^t4^'ti'tim,  that  lliinimond  act*  in  the  capa- 
t.tiy  of  friJftife  10  Folliott  Naih.  It  is  tlicn 
%un\,  that  llnmrnoiid  is  in  officer  of  the 
Court;  Hw\,  i\wrrforft  wft  are  entitled  to 
rxtficiM  a  siiininary  jurbdiccion  over  him. 


rtasfgizir  or 
MriTir  as  t&tXT  <d 


I 


In  the  preBRC 

prodocikn  has  us  rvtBrdiT :  b« 
HazccMxid  viifa  a  vrk  cf 
t«c«Bi.  There  sLcwIa  be 
izMieed  for  our  sraauw  Cua  i«le: 
cocHcquence  of  oar  dcciduic  pnn 
that  the  deed  sbonid  be  prodoredl, « 
that  if  lecoodarT  erideuce  of  the  dee 
to  be  and  was  not  admitttd.  we, 
decision,  ahoald  predude  ilw  party  i 
remedy  against  the  Judge  at  Nisi  1 
lie  were  wrong  ia  rcjcetiag  that  sp 
evidence  which  ought  to  be  rceeii 
for  which  error,  he  (the  Judge)  i 
matter  of  course  amenable, 

Gaseleb,  J. — There  ia,  in  any  < 
one  reason  which  is  suflBcient  to  ioc 
Court  to  discharge  the  rule.  Wa 
not,  by  any  proceeding  of  oura,  pre' 
defendant  from  Iiaving  recourse  to 

(6)  4  Bing.  569,  ia  note. 
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f  to  eonpel  iha  productioD  of  the 
[uestioo. 

jov»  J. — Wo  stioald  run  the  risk 
groet  injuitico  to  theee  parties,  if 
to  decide,  that  the  deed  should  be 
.;  00.  by  00  doing,  we  sliould  pre- 
■:  bom  hoTiDg  tlMB  nuitter  tried  in 
9f  oqoitjt  where  on  issue  may  be 
by  which  the  question  would  be 
raoae  way  or  oither.  I  agree  that 
ly  which  the  Gnirts  act  in  compel- 
ffodnetioo  of  papers  is  this :  where 
pan  of  a  deed  in  which  both  are 

interested,  is  executed,  and  is  in 
iiion  of  one  of  the  litigating  par« 
Coan  will  compel  the  production 
■rpose  of  obviating  any  difficulty, 
ing  any  obstaclet  which  may  arise 

want  of  such  document — ^for  ex- 
r  the  porpose  of  enabling  one  party 
'.hie  declaratioo,  or  the  other  to 
plon.  Under  such  circumstances, 
ta  aasame  a  power  of  this  nature, 
intention  of  preventing  injustice. 
iflSculty  of  thia  description  can  be 
tist  here,  as  the  parties  are  already 
The  defendant  has  it  in  his  power 
Ifr.  Hammond  with  a  writ  of  m^ 
see  leeinpi,  which,  whether  he  is 
produce  the  deed  or  not,  he  must 
id  if  the  Judge  decide  improperly, 
leed  should  not  be  produced,  the 
I'  ilia  remedy,  from  which,  by  the 
•f  this  rule,  we  should  preclude 
I  not,  however,  the  province  of  this 
-dedde  upon  the  course  which  is 
pted  by  a  Judge  at  Nisi  Prius.  I 
opinion  with  my  Lord  Chief  Jus- 
this  Court  has  no  controul  over 
la  acting  as  trustees :  where  a  party 
uch  capacity,  the  appeal  must  be 
I  court  of  equity,  which  either  may 
soc  eompel  the  production  of  the 
Dcording  to  the  justice  of  the  case. 

the  present  case,  an  application 
the  court  of  equity  would  not  be 
1,  if  that  which  is  stated  in  the 
if  Mr.  Hammond  be  true — namely, 
a  specific  agreement,  the  plaintiff 
t  have  released  Mrs.  Nash,  if,  in 
see  of  such  release,  the  debt  of 
ffash  were  to  be  discharged.  In 
t,  parol  testimony  of  such  agree- 
not  be  set  up  sgainst  a  deed  under 
ugh  in  a  court  of  equity  it  would. 


if  the  drcunstaocea  stated  in  the  affidavit 
were  found  to  be  true ;  for  courta  of  equity 
are  governed  and  directed  in  cases  of 
trustees,  by  rules,  peculiar  to  themselves, 
and  which  differ  from  those  acted  upon  in 
courts  of  law  ;  for  this  reason,  if  for  no  other, 
it  would  be  inconvenient  and  inexpedient  to 
grant  the  rule.  But  it  is  said,  tliat  Mr.  Ham^' 
mond  is  an  attorney  of  this  court,  and, 
therefore,  we  are  bound  to  interfere :  but 
the  Courts  do  not  interfere  in  those  cases, 
except  where  the  party  claiming  such  inter* 
poaition  is  either  a  client  of  the  attorney,  or  a 
person  claiming  under  him.  Now,  here,  the 
party,  who  has  moved  the  Court,  is  neither 
a  client,  nor  does  he  claim  under  him; 
therefore,  the  application  made  against  Mr. 
Hammond  in  his  character  of  attorney,  must 
fail  altogether. 

RuU  disekargedg  mik  cof Ir. 


1835.     ) 
.  «7.  > 


HODOXS,  XSQ.  0.  THI  XABL  OV 
IiICHriXLD. 


Apr 

Paymeni  iff  Money  Into  Court* 

Tht  defendant  »iU  not  be  alUmed  to  pmy 
money  into  courts  unle$e  the  sum  sought  to 
be  recooered  ie  certain^  or  euch  a$  eon  be 
ascertained  by  mere  comfmtation*  When  the 
demand  ie  in  the  nature  of  uniiquidated  dm* 
magesf  such  payment  will  not  be 


Talfimrdt  Serj,,  had,  upon  a  former  day, 
obtained  a  rule  calling  upon  the  plaintiff  to 
shew  canse  why  the  defendant  should  not 
be  at  liberty  to  withdraw  his  plea  of  gene- 
ral issue,  and  pay  money  into  court  on  the 
first  count  of  the  declaration,  except  to 
so  much  of  the  damsge  therein  alleged  as 
relates  to  tlie  charges  and  expenses  of  the 
suit  therein  mentioned  to  have  been  com- 
menced in  his  Majesty's  Court  of  Chancery; 
and  as  to  the  loss  alleged  to  have  been  suf* 
fered  and  sustained  by  the  reapondent  on 
the  re-sale  of  sheep,  bricks,  and  hurdlea 
there  mentioned.  The  declaration,  to  which 
the  defendant  had  pleaded  the  general  issue, 
which  he  now  wished  to  withdraw,  contain- 
ed nine  counts,  stating,  in  substance,  that 
Mr.  Wyatt,  acting  as  agent  for  the  Earl  of 
Lichfield,  had,  on  the  7th  of  November 
1828,  entered  into  an  agreement  with  the 
plaintiff  for  the  aale  of  the  free  and  exclu-^ 
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sive  fishery  of  the  defendant  in  the  river 
Trent)  with  the  right  and  privilege  of  land- 
ing nets  upoDi  and  angling  fronii  the  lands 
of  the  land-owners  adjoining  the  river,  and 
of  the  several  farms,  lands,  and  heredita- 
ments described  in  the  schedule  to  the  said 
articles  of  agreement,  for  the  sum  of  21,500/., 
of  which  the  sum  of  1,500/.  was  then  paid, 
and  the  sum  of  ftOftOOL^  the  remainder 
thereof,  was  to  be  paid  on  the  ftBth  of 
March  then  next;  and  if  the  payment 
should  be  delayed  after  that  time,  and  such 
delay  should  be  occasioned  by  the  said 
plaintiff,  he,  the  said  plaintiff,  should  pay 
lawful  interest  on  his  purchase  money  from 
thence  until  the  time  of  payment,  and 
should  be  entitled  to  the  rents  and  profits 
of  the  premises  from  the  said  2ith  of 
March  then  next.  The  estates  in  question 
were  described  in  the  agreement  as  subject 
to  a  proportionate  part  of  the  modus  of 
1/.  I3i.  4i/.  in  lieu  of  tithes,  mentioned  in  a 
certain  terrier  of  the  year  1693,  which  pro- 
portion amounted  to  6«.  S^d,  After  re- 
citing some  family  incumbrances  on  the 
estates,  the  declaration  stated,  that  it  was 
further  agreed  between  the  parties,  that  an 
abstract  of  the  title  should  be  ready  for  de- 
livery to  the  said  plaintiff,  on  or  before  the 
25  th  day  of  December  then  next,  at  Mr. 
Keene's  office  in  Stafford  ;  and  if  the  said 
plaintiff,  or  any  person  on  his  behalf,  should 
object  to  the  said  defendant's  title,  or  re- 
quire any  act,  matter,  or  thing  to  be  done, 
procured,  or  executed,  for  the  completion 
thereof,  notice  in  writing  of  the  particular 
objection,  or  matter  required,  should  be 
given  to  Mr.  Keene,  on  or  before  the  21st 
day  of  February  then  next,  or  otherwise 
the  said  plaintiff,  and  all  persons  clairning 
under  him,  shoulil  waive  the  same,  and 
should  be  held  to  have  accepted  die  title, 
&c. ;  that  he,  the  said  defendant,  then  and 
there  consented  to,  and  approved  of,  the 
aaid  articles,  and  then  and  there  undertook, 
and  faithfully  promised  the  said  plaintiff, 
that  he,  the  said  defendant,  would  make,  or 
procure  to  be  made,  a  good  title  to  the  said 
estate,  by  the  aaid  articles  agreed  to  be  sold 
free  of  tithe,  on  or  before  the  said  25 ch  of 
March  then  next,  and  would  perform  and 
fulfil  all  things  in  the  said  articles  con* 
tained,  &c.  And  the  said  plaintiff,  in  fact, 
saith,  that  an  abstract  of  the  title  to  the 
said  estate,  by  the  said  articles  agreed  to  be 


sold,  was  afterwards,  &c.  delivered 
said  plaintiff,  and  a  conveyancing  c 
employed  by  and  on  belialf  of  thi 
plaintiff  did  thereupon  object  to  th 
defendant's  title,  and  require  certaii 
matters  and  things  to  be  done,  pn 
and  executed  for  the  completion  th 
and  the  notice  in  writing,  &c.  was  gi 
the  said  Mr.  Keene,  in  the  aaid  artii 
agreement  mentioned ;  and  although  tl 
plaintiff  was  ready  and  willing,  and 
offered  to  pay  the  said  20,000/.  •&€. 
complete  the  said  purchase,  on  ha 
good  title  to  the  said  estate  by  th 
articles  agreed  to  be  sold,  free  of  tith 
yet  the  said  defendant,  not  regardii 
said  articles  of  agreement*  nor  his  aai 
mise  and  undertaking,  so  made  as  afb 
did  not,  nor  would,  &c.  make,  or  a 
be  made,  a  good  title  to  the  said  etu 
the  said  articles  agreed  to  be  sold,  1 
tithe,  but  wholly  refused  and  oeglcc 
to  do,  to  the  damage,  &c.  The  deeli 
was  delivered  on  the  26 ih  Novemb 
and  with  it  a  particular  of  the  pis 
demand,  of  which  the  following  ia  ■ 

Ist.  To  interest  at  1/.  per  cent  • 
1,500/.  deposited,  from  the  7ih  of  K 
her  1828,  to  the  23rd  of  June  1831 
the  deposit  was  returned,  54/.  3«.  31 

2od.  To  monies  paid  by  plaintiff, 
about  the  negotiating  and  the  agret 
the  purchase  of  the  estates  to  be  • 
the  defendant  to  the  plaintiff,  and 
the  same  surveyed,  and  in  and  abc 
investigating  of  the  title  to  the  said 
and  the  existence  and  effect  of  a  aa 
modus  in  lieu  of  tithes,  to  which  di 
was  stated  to  be  subject,  and  the  i 
and  performing  of  various  joumi 
otherwise  respecting  the  aaid  pu 
262/.  1«.  3d. 

3rd.  To  tlie  amount  of  the  extn 
paid  by  the  plaintiff,  in  and  about  1 
fence  of  a  certain  suit  commenced  ai 
secuted  against  him,  by  the  defend 
the  Court  of  Chancery,  for  compe 
specific  performance,  by  the  plain 
certain  articles  of  agreement,  bearii 
the  7th  of  November  1828,  and  in 
suit  the  bill  filed  by  the  defendant 
the  plaintiff  was  dismissed  by  tb 
court,  227/.  Os.  Sd. 

4th.  To  the  amount  of  the  losses  s 
and  sustained  by  the  plaintiff,  in  the 
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rf  sheep,  bricks,  and  hurdles,  par- 
y  the  plaintiff  for  stocking  and  im* 

the  Arms,  lands,  and  premises 
id  in  the  said  articles  of  agreement, 
lew  to  the  completion  of  the  said 
,  1001. 
life  was  granted  on  the  affidavit  of 

to  the  defendant's  attorney,  which 
wt  the  defendant  had  been  advised 
loiiael  that  he  was  not  liable  to  any 
he  ftrd  and  4th  items  of  the  plain- 
ioi,  but  that  lie  was  liable  to  the 
1  to  such  part  of  the  second  as 
s  reasonable ;  and  he  was  sIho  ad- 

fttrther  particulars  could  be  ob-» 
d>  pay  money  into  court  on  those 
la  of  claim.  If  further  particulars 
I  obtaineil,  wlien  the  general  issue 
nM,  such  sum  of  money  as  was 
id  doe  to  the  plaintiff  would  hare 
I  into  court  at  that  time.  A  Judge's 
k  obtained  for  a  further  and  l)etter 
r  of  the  second  item  of  claim,  and 
tienlar  waa  delivered  on  or  about 
-of- January  last;  upon  investiga- 
he  bill  of  particulars  so  delivered, 
oeetved  that  what  could  be  due  to 
tiff  oil  the  first  and  second  items  of 

would  be  under  the  sum  of  185/. ; 
deponent  did  therefore,  on  or  about 
f  April  instant,  take  out  a  summons 
I'to  witlidraw  the  plea  of  general 
i  plead  the  same  de  novo,  and  pay 

oif  186/.  into  court ;  that  such 
i*-waa  attended  before  Mr.  Justice 
on  or  about  the  10th  of  April  in- 
lea  his  Lordship  asked  this  depo- 
le  could  produce  any  authority  to 
t  money  might  be  paid  in  on  par- 
wds  of  chiim  in  a  count,  or  other- 
I  on  the  whole  count ;  and  this  de- 
ot  being  prepared  with  any  such 
*,  his  Lordship  declined  to  make 
%  Mid  desired  that  the  application 
I  made  to  the  Court, 
r  Serj.f  now  shewed  cause. — The 
C  Admits  the  existence  of  two 
f  complaint  on  the  part  of  the 
-die  interest  and  loss  upon  the 
fSOOl.  deposited  for  the  purpose  of 
ig  the  estates  in  question ;  and  the 
ikpenaes  contracted  alxiut  the  ne- 

for  such  purchase,  the  surveying 
nds,  the  investigation  of  the  title 
be  <  existence  and  effect  of  a  iup« 


posed  modus  in  lieu  of  tithe,  various  jour- 
nies,  &c.  The  other  two  heads  of  damage 
sustained  by  the  plaintiff,  namely,  his  ex- 
penses in  defending  a  suit  in  ChanceiTi 
brought  against  him  to  compel  a  specific 
performance,  and  his  losses  on  the  re-sale 
of  sheep,  bricks  and  hurdles,  may,  for  the 
present,  be  put  out  of  the  question.  From 
the  nature  of  the  complaint  made,  and  the 
injury  sustained  hy  the  plaintiff,  the  defen- 
dant could  not  be  allowed  to  pay  money 
into  court.  From  the  very  object  of  the 
action,  it  would  be  necessary  for  the  jury  to 
take  into  their  consideration  the  breachea 
complained  of.  Now,  all  the  authorities  go 
to  shew  that  the  sum  paid  into  court  must 
be  one,  the  certainty  of  which  is  admitted 
and  defined.  Here,  it  was  evident  that  the 
sum  sought  to  be  recovered  by  the  plain- 
tiff  was  not  certain,  nor  was  it  one  which 
could  be  made  so  by  computation :  it  waa 
a  demand  which  could  not  be  decided  by 
the  Court ;  its  amount  should  be  determined 
by  the  jury.  The  rule  which  governs  and 
regulates  the  payment  of  money  into  court, 
is  correctly  laid  down  in  ArchbMs  Prae* 
tice  of  the  Court  of  Kmj^t  Bench  (1),  and  in 
Tidtfs  Practice  {ft).  The  principle,  as  laid 
down  by  these  writers,  may  be  deduced 
from  an  investigation  of  the  varioua  autho« 
rities  on  the  subject.  In  Haliet  ▼.  the  East 
India  Company  (8),  upon  sliewing  cause 
against  a  rule  why  the  defendant  should 
not  have  leave  to  bring  2,670/.  into  court 
upon  two  of  the  assigned  breachea  only, 
Lord  Mansfield  observed,  that  in  motions 
of  this  kind,  where  the  defendant  appliea  to 
pay  money  into  court,  and  to  have  the  de- 
mand struck  out  of  the  declaration,  the 
law  arises  upon  the  fact ;  and  the  true  and 
sensible  distinction  is,  that  where  the  sum 
demanded  is  a  aum  certain,  or  capable  of 
being  ascertained  by  mere  computation, 
without  leaving  any  aort  of  discretion  to  be 
exercised  by  the  jury,  it  is  right  and  reason- 
able to  admit  the  defendant  to  pay  money 
into  court,  and  have  so  much  of  the  plain- 
tifTs  demand  upon  him  struck  out  of  the 
declaration;  and  that  if  the  plaintiff  will 
not  accept  it,  he  shall  proceed  at  hia  peril. 
In  SaU  T.  Salt  and  others  (4),  the  plaintiff 

(1)  Vol.  t.  p.  199. 
(f )  ath  cdiL  p.  669. 
(8)  S  Borr.  lltO. 
(4)  8  Tetm  lUp.  47. 
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having  brought  an  action  against  the  defen* 
dantSy  a$  executora*  for  dilapidations,  the 
defendanta  paid  900/.  into  court  on  the 
coromon  rule,  to  aet  aside  which,  the  plain- 
tiff* obtained  a  rule  nift.  Upon  shewing 
cause,  the  Court  said,  that,  in  point  of  rea- 
son, the .  defendants  ought  not  to  be  per- 
mitted to  pay  money  into  court,  but  wished 
to  have  an  opportunity  of  looking  into 
the  cases  before  they  decided  tlie  ques-> 
tioD.  Subsequently,  Lord  Kenyon,  said — 
**  We  have  looked  into  tite  cases,  and  are 
of  opinion  that  they  do  not  warrant  us  in 
determining  that  money  may  be  paid  into 
court  in  thiaactbn  ;  thevtefore  the  present 
rule  roust  be  made  absolute."  Grose  J. 
added,  "  that  the  true  grounds  on  which 
ruks  for  the  payment  of  money  into  court 
are  granted,  are  accurately  stated  in  TidtTs 
Pradice"  In  Strong  v.  Simpsom  (6),  the 
declaration  stated,  that,  in  consideration  that 
the  plaintiff*  had  bought  of  the  defendant  a 
certain  quantity  of  pbtatoes  at  a  certain  price 
per  ton,  the  defendant  undertook  to  deliver 
them,  and  that  he  neglected  to  do  8o,'&c., 
whereby  the  plaintiff^  had  been  injured.  The 
defendant  |Mud  money  into  court,  upon 
Whkh  a  rule  nisi  was  obtained  for  discharg- 
ng  the  rule  to  pay  money  into  court :  and 
upon  cauae  shewn,  the  Court  said,  that  the 
money  could  not  be  paid  into  court  in  such 
a  case  as  tliis,  without  violating  every  rule 
of  practice  upon  the  subject ;  that  the  value 
of  the  goods  was  not  the  criterion  of  the 
plaintiff's  damages,  but  that  tlie  declaration 
sought  a  compensation  for  the  breach  of  a 
specific  agreement ;  and  that  money  might 
aa  well  be  paid  into  court  in  an  action  for 
a  breach  of  promise  of  marriage.  And 
Chambre  J.  addetU  "that  he  doubted  much 
•f  the  propriety  of  extending  the  rule  re-> 
Upecting  the  payment  of  money  into  court, 
since  it  transfera  tlie  risk  of  the  coats  from 
the  party  who  is  originally  to  blame,  to  the 
party  who  is  not  to  biame."  In  Fail  v.  Pick" 
ford  (6)y  assumpsit  against  the  defendant,  a 
carrier,  to  recover  the  loss  sustained  upon 
a  quantity  of  tea  which  had  been  put  on 
board  the  defendant's  barge,  and  which  had 
been  spoiled  in  consequence  of  the  barge 
being  sunk — ^^the  defendant  offered  to  pay 
for  the  damaged  tea  at  the  invoice  price ; 


the  plaintiff*  contended  that  he  wu 
to  more  than  the  invoice  price,  on 
of  an  alteration  respecting  th^  al 
of  tret,  adopted  by  the  East  Indi 
pany,  sinoe  the  invoice  was  made  < 
motion  was  made  on  the  part  of 
fendant,  that  he  might  be  allowec 
the  invoice  price  into  court.  Upo 
shewn  in  the  first  instance,  He 
(Lord  Eldon,  C  J.  being  absent,)  sa 
we  could  find  any  principle  upon  w] 
application  could  be  allowed,  we  il 
very  well  inclined  to  grant  it ; 
Courts  have  not  gone  so  far  as  t 
money  to  be  paid  in,  in  cases  of  u 
damages.  Where  there  is  any  cont 
tween  the  parties  upon  which  the  C 
rest,  it  may  be  done ;  but  in  this  ca 
is  no  such  contract.  Suppose  an  a 
the  case  were  brought  for  negligend) 
a  carriage,  in  consequence  of  w^ 
plaintiff*'8  leg  was  broken,  could  tlM 
dant  pay  into  court  the  amount  of 
geon's  bill  ?"  Upon  exactly  a  simil 
ciple,  the  Court  would  not  allow  thi 
dant  to  pay  money  into  court.  Th( 
tifi*here  complained  of  a  variety  of  b 
to  his  damage  to  the  amount  of 
His  surveying  the  estates,  his  invei 
of  the  title,  his  inquiries  into  the  e 
and  eff*ect  of  the  modus,  hia  loss  v 
use  of  the  deposit,  remained  indepei 
the  contract,  and  of  the  question  alti 

[TiNDAL,  Lord  C.J. — The  defendi 
not  seek  to  pay  money  into  eonit 
benefit  or  advantage  of  which  the 
may  be  deprived  by  the  loss  of  the 
as  Flwreau  v.  TharnkiU  (7)  is  an  m 
to  shew  that  the  contractor  for  the  | 
of  a  real  estate  to  which  the  title 
(without  collusion)  defective,  is  eni 
BO  satisfaction  for  the  loss  of  his  bai 

Walker  v.  Moore  (8)  sbewa,  tb 
doctrine  is  confined  to  those  cases  m 
fraud  can  be  imputed  to  the  vend 
the  case  in  BUtcksione  the  plaintiff  wi 
ed  the  estate,  but  he  refused  to  pt 
In  the  present  case,  to  what  atand 
the  costs  of  investigating  the  M 
referred  ?  to  what  extent  are  thr 
computed  ?  The  inquiry  is  one  of 
cult  nature,  and  the  matter  is  mon 


(5)  3Boa&PuI.  14. 

(6)  S  Boa.  U  Pol.  «54. 


(7)  9  W.  Bl  1078. 

(8)  10  Bam.  6c  CrMs.  416. 
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ited  dunagei  tban  of  computation, 
lit  must  depend  upon  tlie  evidence 
f  the  plaintiff,  to  prove  the  damage 
i  haa  sustained.  The  action  is  not 
eco very  of  damages,  which  may  be 
ed  by  computation.  It  is  like  Fail 
hrdf  in  which  Mr.  Justice  Heath 
lie  Courts  have  not  gone  so  far  as 
money  to  be  paid  into  court  in 
uncertain  damages."  The  plaintiff 
tmtb,  to  recover  unliquidated  da- 
nrbich  are  to  be  decided  by  the 
if  a  jury,  and  by  that  alone. 
wdf  Serf. 9  in  support  of  the  rule. — 
posed,  on  the  part  of  the  defendant, 
loney  into  court  upon  the  two  first 
the  plaintiff's  particulars, excluding 
rs. 

ALy  Lord  C.J. — Would  not  that 
in  effect,  to  the  paying  of  money 
irt  on  an  assumpsit  for  a  breach  of 

mine  now  pursuetl  is  by  no  means 
cannot  be  considered  as  a  mere  ex- 
U  In  HtUtan  and  JVi/e  v.  BoUon, 
to  Willan  v.  Clay  (9),  assumpsit 
the  defendant,  owner  of  a  stage 
IT  loaing  a  trunk  belonging  to  the 
i^-though  the  loss,  in  point  of  value, 
,  the  defendant  moved  for  leave  to 
into  court  upon  an  affidavit  stating 
nd  long  since  published  an  adver- 

that  he  would  not  be  answerable 
pioda  or  parcels  above  the  value  of 
I  ahewing  cause  against  the  rule,  it 
aided,  that  unless  the  demand  is 
lecifle  sum,  the  defendant  cannot 
lecific  sum  into  court,  for  which 
it  cannot  be  done  in  any  action 

on  tort,  on  trover,  or  where  the 
onds  merely  in  damages.  The  forms 
I  are  immaterial  to  the  present  point) 
ject  and  gistare  the  same.  Though 
in  be  on  an  implied  assumpsit,  yet 
s  action  on  the  case,  for  negligence, 
ave  lain ;  and,  as  in  the  latter  the 
oaid  not  be  granted,  neither  ought 
in  the  former,  the  object  of  both 
being  tlie  same.  The  rule  was, 
,  made  absolute.  Lord  Mansfield 
'  The  governing  principle,  in  cases 
present,  is,  that  where  the  plaintiff 
!mt  kind  of  demand  which  is  sub- 
f  fur  a  specific  sum  of  money,  the 

(9)  1  H.  Bl.  999. 
SeaiEs,~C.P.  II. 


defendant  may  move  to  pay  money  into 
court."  Thus  it  ap|>cared  that  the  demand 
there,  was  considered  in  the  nature  of  a 
mere  money  bill,  otherwise  the  defendant's 
rule  would  not  have  been  ma'le  absolute. 

[TiKDAL,  LoRnC.J. — But  if  this  he  a  cane 
of  unliquidated  damages,  must  it  not  of  ne- 
cessity go  down  to  trial?] 

Walker  v.  Moore  was  not  like  the  present 
case.  There  the  defendant  certainly  paid 
into  court  all  the  expenses  incurred  by  the 
plaintiff  in  the  investigation  of  the  title,  but 
there  the  purchaser  had  made  sub-contracts, 
and  became  responsible  to  others. 

TxNDAL,  Lord  C.J. — Why  is  the  Court 
to  pare  down  the  plaintiff's  demand  upon  a 
new  principle  ?  Tlie  gravamen  of  the  charge 
is,  that  the  defendant  has  not  done  that 
which  he  contracted  to  do.  The  party  ad- 
mits that  he  has  broken  the  contract  by 
proposing  to  pay  money  into  court.  The 
rule  must  be  discharged. 

Aloerson,  J. —  In  this  case  the  Court 
should  not  interfere.  We  should  not  pare 
down  the  plaintiff's  demand.  The  defen- 
dant wishes  to  go  to  trial  without  incurring 
the  risk  of  costs ;  he  admits  that  he  has 
broken  the  contract,  and  at  the  same  instant 
he  requires  to  Ike  put  in  a  better  condition 
than  the  plaintiff,  who  has  not  broken  it. 

Park,  J.  and  Gaselbe,  J.  concurring — 
The  rule  was  discharged. 


u 
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1833. 
May 

Right  of  defendant  to  his  costs — 43  Geo. 
3.  c.  46.  1.  3. 


If  there  he  mutual  dcaVmgs  and  mutual 
dtbts  between  two  parties^and  if  one  arrest  the 
other  without  striking  a  bahnce,  and  deduct- 
ing that  sum  in  which  he  himself  is  indebted^ 
such  arrest  is  without  reasonable  or  proba* 
ble  cause ;  and  the  party  by  whom  it  is  made 
is  liable  to  costs  under  the  statute. 

Wildet  Serf,  had,  upon  a  former  day,  ob- 
tained a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  his  costs  should  not  be  allowed 
to  the  defendant,  under  the  statute  of  43 
Geo.  3.  c.  40.  s.  3 ;  he,  the  plaintiff,  hav- 
ing arrested  the  defendant  without  reason- 
able or  probable  cause. 

T 
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The  rule  was  granted  upon  the  affidavits 
of  the  defendant,  his  apprentice,  and  of 
Mr.  Ingolsby,  his  attorney  in  the  cause* 
The  facts  as  disclosed  by  the  affidavits  were 
as  follows : — ^The  plaintiff  and  defendant 
were  both  ironmongers,  in  the  county  of 
Lincoln.  Upon  the  l£th  of  July  18$2,  the 
defendant  was  arrested  at  the  suit  of  the 
plaintiff,  without  any  notice,  for  the  sum  of 
105/.  17i.  6d.  Previous  and  up  to  the 
month  of  January  1828,  there  had  been 
mutual  dealings  between  the  parties.  In 
that  month,  the  respective  accounts  had 
been  settled  and  liquidated.  From  that 
period  to  January  1832,  the  parties  were  in 
the  habit  of  supplying  each  other  with 
articles  in  the  way  of  their  trades,  and  dur- 
ing the  same  interval,  the  plaintiff  contract- 
ed a  debt  with  the  defendant,  for  bricks  and 
tiles  sold  and  delivered,  to  the  amount  of 
SBl.  12«.  5d, ;  and  upon  the  19th  of  June 
1839,  he  gave  the  defendant  his  bill  at  two 
months,  for  40/.  At  the  time  the  plaintiff 
gave  the  bill,  there  was  a  balance  in  favour 
of  the  defendant  for  ironmongery  goods^  to 
the  amount  of  9/.,  and  on  the  payment  of 
the  bill,  there  still  remained  a  balance  in 
his  favour  of  3/.  The  affidavits  then  stated, 
that  during  the  period  from  1828  to  1832, 
in  which  the  parties  had  mutual  dealings,  the 
debt  contracted  by  the  plaintiff  with  the  de- 
fendant, for  ironmongery,  amounted  to  53/. 
I5s,  8(/.,  according  to  the  account  furnished, 
and  the  debt  contracted  by  the  defendant 
with  the  plaintiff,  for  articles  of  a  similar 
description,  amounted  to  65/.  17 s,  6d.f  and 
the  whole  debt  due  from  the  defendant  to 
the  plaintiff  amounted  to  the  said  sum  and 
no  more ; — that  plaintiff  had  not,  at  or  before 
the  time  of  the  commencement  of  this  aciion, 
any  reasonable  or  probable  cause  for  sup- 
posing that  any  sum  of  40/«  was  due  from 
the  defendant  to  the  plaintiff,  in  addition  to 
the  sum  of  6oL  17 s,  6d. ;  and  the  said  sup- 
posed debt  of  105/.  17i.  6d.  could  only  be 
made  out  by  including  therein  the  sum  of 
40/.  paid  by  the  plaintiff  to  the  defem 
dant.  In  January  1832,  differences  occurred 
between  the  parties,  and  no  dealing  took 
place  between  them  from  that  time  :  finally, 
the  defendant  was  arrested  at  the  suit  of  the 
plaintiff,  not  only  for  the  sum  of  65/.  17 1. 6i/., 
the  amount  of  the  plaintiff's  account  sent 
in,  but  also  for  the  said  additional  sum  of 
40/.,  making  altogether  105/.  17i.  Cd.  The 


particulars  of  the  plaintiff's  demam 
sponded  with  the  account  deliverec 
defendant  before  the  commencemen 
action,  for  the  said  sum  of  65/.  1 
The  particulars  of  the  defendant'i 
amounted  to  the  sum  of  93/.  15i.  8 
plaintiff  proceeded  with  the  action, 
cause  came  on  to  be  tried,  at  the  L 
coin  Lent  Assizes ;  but  it  was  refen 
barrister,  who  was  to  certify  the  ^ 
the  arbitrator  did  certify,  that  a 
should  be  entered  for  the  plaintiff^ 
Is,  md.i  which  was  accordingly  di 
Coleridge^  Serj.,  now  shewed  cat 
certainly  is  true,  that  the  plaintiff  i 
the  defendant  upon  one  side  of  the  a 
but  it  is  equally  true,  that  repeated  i 
tions  were  made  to  him  to  furnish  tl 
side,  and  these  applications  were  n 
tended  to,  or  treated  with  the  sligli 
gard,  when  threatened  with  an  arr 
was  in  the  habit  of  telling  the  plaiai 
he  might  arrest  him  when  he  pleased, 
such  circumstances,  Germain  v.  Bur 
is  an  authority  to  shew,  that  the 
tiff  was  justifiable  in  the  line  of 
which  he  pursued.  There,  the 
arrested  the  defendant  for  30/.  and  o 
Upon  the  trial,  it  appeared,  that  th 
tiff,  a  baker,  employed  the  defei 
carpenter,  to  do  some  work  for  hin 
an  agreement  to  pay  him  in  breai 
defendant  had  done  work  for  the 
to  the  amount  of  25/.,  and  the  plaii 
supplied  bread  to  the  defendant 
amount  of  30/.  and  upwards.  Tb 
dant,  though  of^en  pressed  to  state 
mand,  n^lected  to  do  bo*  The 
having  recovered  a  verdict  for  the 
onlyi  a  motion  was  made  upon  the 
43  Geo.  3.  c.  46.  s.  3,  that  the 
might  pay  the  costs  of  the  action,  i 
ing  to  bail  without  probable  caui 
the  ground,  that,  under  this  contr 
work  done  by  the  carpenter  was  | 
for  bread,  and  not  matter  of  setK)! 
Court  adverted  to  the  defendant'! 
to  deliver  an  account  of  his  dema 
observing  that  there  was  no  pretene 
motion,  refused  the  rule.  There 
other  ground  on  which  much  str 
laid  in  the  earlier  cases — namely,  n 
the  part  of  the  plaintiff;  but,  it  niu 

(1)  5  Tftimt.  t59. 
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iai  in  two  late  cases  in  the  King's 
at  of  Dmdan  ▼.  Breit  (2),  and  Day 
($)t  that  Court  had  laid  down  the 
r  strongly,  that  it  was  not  neces- 
oppose  malice  on  tlie  part  of  the 
the  words  of  the  act  only  required 
loold  have  no  reasonable  or  pro- 
se for  arresting  the  defendant ;  and 
hose  decisions,  though  the  plaintiff 
I  equity  and  justice  on  his  side — 
B  may  have  every  right  to  recover 
!or  which  he  has  arrested  the  de« 
10  may  still  be  within  the  statute, 

to  costs.  In  the  old  cases,  the  right 
he  plaintiff  pay  the  costs  of  the  de- 
ad aaiatictoiuarrest  by  the  plaintiff, 
elative.  But  in  the  two  cases  in  the 
King's  Bench,  though,  in  the  one, 
iff  had  an  undoubted  right  to  be 
lalaoce  of  the  purchase  money  due 
presentation  of  the  living;  and 
n  the  other,  the  defendant  was 

indebted  in  the  whole  sum  for 
was  arrested,  yet  the  Court  held 
iffs  to  be  within  the  statute ;  and, 

liable  to  the  costs  of  the  opposite 
This,  it  could  not  be  denied,  was 
interpretation  of  the  law.  The 
ority  cited  in  DonUen  v.  Breity  was 
ibersides  v.  BowUy(^),  where  it 

that,  to  entitle  the  defendant  to 
n  the  statute,  he  should  shew  that 
t  was  vexatious  and  malicious; 
la,  J.,  expressed  an  opinion,  that 
pplication  must  be  considered  as 

to  an  action  on  the  case,  for  a 
arrest,  which  cannot  be  support- 
malice  be  averred  and  proved, 
I  doctrine  was  again  cited,  and 
ii^i;redient  of  malice  was  consider- 
iry  by  the  Court,  to  render  the 
iabie  for  costs  under  the  statute, 
v.  Prince{5),  There,  the  plaintiff 
hm  defendant  for  100/.  and  up- 
L.  verdict  being  aflerwards  taken 
lintiff,  subject  to  the  award  of  an 

the  latter  decided  that  the  de- 
onld  pay  the  plaintiff  29/.  8«.  9</., 

sum  of  100/.  9«.  3d.  paid  into 
b  costs  of  the  award.  A  rule 
obtained,  calling  on  the  plaintiff 

.&  C.  117  ;  ••  c.S  Law  Joarn.  K.B.  94. 

m.  &  Cmi.  ISO* 

Mo.  93. 

g.  191 ;  7  f.  c  Law  Joum.  C.P.  75. 


to  shew  cause  why  lie  should  not  pay  the 
defendant   his   costs,    under    the    statute. 
Upon  cause  shewn,  the  Court  discharged 
the  rule — Best,  C.  J.,  saying,  "  I  will  not 
say,  that  the  Court  will  in  no  case  grant 
a  rule  to  give  the  defendant  his  costs,  where 
the  arrest  is  for  100/.,  and  the  plaintiff  re- 
covers only  SO!,  \  but  it  must  be  a  very 
strong  case.   This  is  much  too  complicated 
a  transaction  for  us  to  say,  that  the  defen- 
dant could  successfully  sue  the  plaintiff  for 
maliciously  holding  him  to  bail ;  and  unless 
he  could  do  so,  there  is  no  ground  for 
making  the  rule  absolute.'*    The  propriety 
of  this  doctrine  was  again  recognised  in 
Sherwood  v.  Tayler  (6).  There,  the  plaintiff 
sought  to  recover  327/.,  for  building,  &c. 
The  account  was  complicated,  and  the  de- 
fendant tendered  250/.,  but  did  not  pay  it 
into  court.  The  plaintiff,  refusing  to  take  the 
sum,  proceeded  to  arrest  the  defendsnt  for 
327/.,  who  deposited   the   money   in   the 
officer's  hands  ;  but  an  arbitrator,  to  whom 
the  cause  was  referred,  awarded  the  plain- 
tiff 250/.   only.      A   rule  being  obtained 
calling  on  tlie  plaintiff  to  shew  cause  why 
the  defendant  should  not  be  allowed  his 
costs,    the  Court,   on   cause   shewn,   dis- 
charged  the   rule :  —  Tindal,   C.  J.   ob- 
serving— ''  The  object  of  the  statute  was 
to  save  the  defendant  the   expense  and 
inconvenience  of  an  action  for  a  malicious 
arrest,  and  the  proof  offered  on  applica- 
tions such  as  the  present,  niust  go  to  the 
same  extent  as  the  proof  in  such  an  ac- 
tion."   In  the  case  before  the  Court,  there 
is  another  impediment  in  the  way  of  the 
rule  being  made   absolute.     The  matter 
was  withdrawn  entirely  from  the  considera- 
tion of  the  jury,  and  left  to  the  decision  of 
an   arbitrator.     In   Payne  v.   Acton  and 
others  (7),  the  plaintiff  held  the  defendant 
to  bail  for  lOO/.     The  case  came  on  to  be 
tried,  at  the  London  Sittings  after  Eastey 
term,  1819,  when,  by  consent  of  the  parties, 
a  rule  of  court  was  made,  that  a  verdict 
should  be  entered  for  the  plaintiff,  with 
300/.  damages,  subject  to  an  award.    The 
arbitrator  awarded  the  plaintiff  a  verdict 
for  20/.  5s,  9d. ;  upon  motion,  that  the  de- 
fendants shoidd   be   allowed   their  costs 
under   the  statute,  on  the  ground  of  an 

(6)  6  Binff.  f 80  ;  i.  c.  8  Law  Joaro.  CJP.  60. 

(7)  1  BtfO*  &  fiing.  S78, 
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arrest  without  probable  cause.     The  rule 
was  refused — Dallas,  C,  J.  saying,  "  That 
the  Court  have  always  attended  to  the  cir- 
cumstance of  the  parties  going  before  an 
arbitrator.     The  same  principle  was  again 
recognized  in  Keene  v.  Deeble  (8).    There, 
the  defendant  was  held  to  bail  for  28/., 
and  paid  2/.  into  court.     The  cause  was 
entered  for  trial,  but  before  it  was  called 
on,  all  matters  in  difference  had  been  re- 
ferred to  a  barrister,  who  awarded   to  the 
plaintiff  1/.  19«.,  in  addition  to  the  2/.  paid 
into  court.      A  rule  was  afterwards  ob- 
tained  to   tax   the   costs  for   the  defen- 
dant, under  the  act  of  parliament.     Upon 
cause   shewn,   the  Court   discharged  the 
rule — Li ttledale, J. observing,  "A different 
mode  of  proceeding  was  allowed,  and  dif- 
ferent media  of  proof  were  rendered  ad- 
missible by   such   an   agreement;    when, 
therefore,  parties  by  their  agreement  take 
a  cause  out  of  the  ordinary  course  of  inves- 
tigation, I  think  they  take  it  out  of  the  ope- 
ration of  the  statute.'* — Tindal,  C.  J.  "In 
the  cases  referred  to,  the  difficulty  was,  the 
Courts  could  not  see  what  took  place  before 
the  arbitrator  ;  but,  in  the  present  case,  the 
plaintiff  must  have  well  known  what  was 
passing  in  his  own  mind  when  he  arrested 
the  defendant." 

All  idea  of  malice  was  negatived  by  the 
affidavit.  The  defendant  was  repeatedly 
told,  that  he  would  be  arrested,  and  that 
he  should  take  the  consequences  of  his  own 
conduct. 

fVilde,  Serj.,  in  support  of  the  rule,  was 
stopped  by  the  Court. 

TiNDAL,  LoBD  C.  J. — The  question  is, 
whether  the  case  now  submitted  to  the 
consideration  of  the  Court,  comes  within 
the  language  of  the  statute  43  Geo.  S. 
c.  46.  s.  3,  which  gives  the  defendant  his 
costs,  if  he  be  held  to  bail  without  just  or 
reasonable  cause.  It  is  the  conviction  of 
my  mind,  that  the  plaintiff  had  not  just  or 
reasonable  cause  to  treat  the  defendant  as 
he  has.  The  arrest  took  place  on  the  12th 
of  July  1832,  for  105/.  Now,  the  state  of 
the  preceding  accounts  clearly  shewed,  that 
the  plaintiff  was  indebted  to  the  defendant 
at  that  time,  in  the  sum  of  40/. ;  and  it  is 
equally  clear,  both  on  the  authority  of  de- 


cided cases,  and  on  the  reasoti  c 

that  the  plaintiff  should  not, 

not,  to  have  included  the  sum  o: 

amount  of  the  sum  for  which 

defendant  to  special  bail.    In  1 

Archer  (9),  it  was  held,  that  w 

account  between  plaintiff  and 

there  are  items  clearly  due  on 

it  is  an  arrest  without  reasona 

bable  cause,  and  within   the 

c.  4G.  s.  3,  if  the  plaintiff  aiTc 

fend  ant,   and  holds  him  to  t 

amount  due,  without,  at  the 

giving  him  credit  for  the  items 

on  the  other  side  of  the  accov 

ciding  that  case,  the   Court  i 

effect  of  the  Statute  of  Set-off 

the  balance  really  due,  the  deb 

the  arrest  ought  to  be  made. 

43  Geo.  3.  c.  46.  s.  3.  direct 

plaintiff  holds  the  defendant 

any  account,  without  reasonabl 

ble  cause  for  so  holding  him 

shall  pay  costs.      Now,  what 

able  and  probable  cause  for  ai 

not  the  obtaining  of  security  fo 

is  fairly  due  ?     Now,  that  rout 

lance."   This  case,  therefore,  if 

shew,  that,  where  there  are 

counts,  the  sum  due  by  the  p 

be  deducted,  and  he  may  the 

the  difference.     This  rule  shoi 

absolute. 

Park,  J, — I  am  of  the  aa' 
The  case  from  5th  Tawiio 
appear  to  me  precisely  in  poini 
ings  there  were  not  for  money 
more  in  the  nature  of  an  e 
goods.  The  defendant  there  < 
nish  his  account  when  he  was 
do  so,  and  from  the  peculiar  i 
transaction,  it  was  possible  thi 
tiff  did  not  know  the  precise 
all  information  was  refused  a 
by  the  opposite  party ;  I  cam 
1  quite  approve  of  the  decision 
The  words  of  the  statute  are, 
and  probable  cause."  It  is  n 
that  malice  should  be  an  in{ 
agree*  perfectly  in  the  opinic 
by  Mr.  Justice  Parke,  in  Doi 
''The  decisions  on  the  poin 
been  different,  but  we  are  bou 


(G;  3  15.  Ac  C.  491  ;  8.  c.  3  Law  Journ.  K.B.  75. 
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;  to  the  words  of  the  act  of  par- 
md  tliey  only  require,  that  the 
ihoatd  have  no  reasonable  or  pro- 
ne for  arresting  for  the  larger 
t  is  impossible  for  the  plaintiff  to 
anything  like  propriety,  that  the 
i  waa  indebted  to  him  in  the  sum 
when  he  himself  owed  the  de- 
OL  This  is  a  point  which  he  can- 
bly  get  orer. 

IX,  J. — I  am  of  the  aame  opinion. 
f  conld  not  be  arrested  for  the 
nand,  when  an  uncertain  demand 
» Kt  off. 

MW,  J. — It  is,  at  all  events,  im- 
so  maintain,  that  there  is  just  and 
e  cause  for  arresting  a  party  for 
sam,  when  an  uncertain  demand 
et  o£    The  rule  must  be  msde 

Absolute. 


} 
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i^  Pmshes,  22  Car.  2.  c.  11 — 
9fParuh  Clerk. 

mm  of  parishes  after  the  great  Fire 
Sy  wider  the  22  Car.  2.  c.  11,  the 
Acif  does  not  destroy  the  special 
y  which,  previous  to  such  union^  tfie 
MO  united  managed  their  affairs ; 
if  the  parishioners  of  two  parishes, 
to  their  umon  under  tfte  statute, 
wiomed  to  elect  the  respective  parish 
meurreniUf  with  the  rectors,  such 
itt$  ailer  the  union ;  and  if  a  per^ 
pointed  to  the  office  of  clerk  by  the 
me,  without  the  concurrence  of  the 
^  the  parishioners,  such  appoint' 
nalid;'  and  the  party  occupying  a 
leek  in  the  church,  for  t/te  purpose 
mmg  the  duties  of  the  assumed  office, 
mooed  by  the  churchwardens,  so  that 
jMsary  damage  or  violence  is  done. 

BClion  was  tried,  before  Tindal, 
F.,  at  Guildhall,  at  the  Sittings  aAer 
laa  term,  1832 ;  it  was  brought, 
!  to  recover  dsmages  for  an  assault 
^ry,  but  to  substantiate  (he  right  of 
tiff  to  the  office  of  parish  clerk  of 
d  parishes  of  St.  Mildred,  Poultry, 
Mary  Cole  Church.     The  office, 


which  was  the  subject  of  litigation,  became* 
as  appears,  vacant  by  the  death  of  a  person 
named  Terry  in  March  1831.     The  plain- 
tiff was  in  the  habit  of  offidating  for  him 
during  his  illness,  and,  upon  his  death,  he 
obtained  the  recommendation  of  the  curate, 
Mr.  South,  and  of  forty  parishioners,  to  the 
rector  to  appoint  him,  the  plaintiff,  to  the 
office.     At  this  time,  however,  a  rival  can- 
didate,  of  the  name  of  Bullard,  made  his 
appearance ;  he  was  not  equally  fortunate 
in  his  canvass,  and  he  obtained  only  thirty 
signatures  to  his  recommendation.     Both 
documents  being  submitted  to  the  rector, 
he  appointed   tlie  plaintiff  to  the  office. 
The  opposite  party,  however,  denied  the 
right  of  election  to  be  in  tlie  rector.     A 
joint  vestry  meeting  of  the  two  parishes 
was  held  on  the  13th  of  April  1831,  and  on 
the  authoritv  of  a  precedent,  which  waa 
read  from  the  vestry  books,  Bullard  waa 
proposed,  and  a  shew  of  hands  was  in  his 
favour.    The  result  of  the  meeting  waa  re* 
ported  to  the  rector,  but  he  refusM  to  oon* 
cur  in  the  choice  of  the  vestry,  and  he  wrote 
to  the  curate  to  this  effect :— •*'  I,  Richard 
Crawley,  rector  of  the  united  parishes  of 
St.  Mildred,  Poultry,  and  St.  Marv  Cole* 
in  the  city  and  dk>cese  of  London,  do  hereby 
nominate  and  appoint  Mr.  J.  Hartley  to  the 
clerkship  of  the  said  united  parishes,  now 
vacant  by  the  death  of  Mr.  S.  Terry.-* 
Witness  my  hand,"  &c.  &c.     The  plaintiff 
deposited  this  appointment  in  the  office  of 
tlie  bishop  of  London,  and  he  subscribed 
the  articles,  and  took  the  oaths  in  the  usual 
form ;  but  he  never  obtained  a  licence,  Bui* 
lard  having  entered  a  caveat  against  its 
being  granted.     Another  joint  vestry  waa 
called,  and  Bullard  had  again  the  majority. 
Finally,  the  rector  wrote  to  the  curate,  in- 
timating his  intention  to  assent  to  the  wishes 
of  the  parishioners,  and  appoint  Bullard. 
Against  this,  however,  the  plaintiff  protest* 
ed,  and  insisted  that  as  he  had  been  a^ 
pointed   by  the  rector's  own  consent  m 
writing,  and  by  a  majority  of  the  parish- 
ioners, his  appointment  was  valid,  and  he 
could  not  be  deprived  of  the  office  without 
just  cause.     The  rector  then  proposed  that 
there  should  be  another  election,  and  pro- 
mised tliat  lie  who  had  the  majority  should 
be  confirmed  in  the  office.  A  vestry  of  the 
united  parishes  was  then  held  on  the  10th 
of  November,  which  adjourned  until  the 
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to 
dbe  RCtor'g  prapondaa^  »  Bal- 
lard^s  eiectioa  was 
rector  wrote  to  tbe 
dairin^  faim  to  ioMtt  in  the 
tJuc  be  bed  appomted  Bolbrd  to  the 
widi  the  mnerar  «id  ^iprofaecios  of  the 
poruhiooen  in  vcstrj  aMenhledu  The 
phuniiff  itill  candnned  to  ffT^T'irr  the 
dntice  of  the  office^  and  on  the  lOth  of 
NofCBoer  he  received  froai  one  of  the 
chnrdiwardcoB  the  aom  of  17i.  lOa^  half  a 
jcar'a  nhrj  aa  parkh  clerfc«  fer  which  he 
gave  a  iceeipt.  Oa  the  11th  of  Janaarj 
18^2,  the  plantiffreeeiTed  from  Fajne.  ihia 
defendant,  a  letter  to  the  feDoviag  dSttt : 
That  the  chmchwaidena  of  St.  Mildred, 
Ponltrj,  and  St.  Marj  Cole  Charch,  were 
determined  to  carry  mto  crcct  the  meaaarea 
acwHarj  for  the  appointment  of  Ballard 
aa  parkh  derk  of  the  anited  pariihfa»  to 
appoiatmait  tbe  rector  had  ^nca  hia 
in  writing.  The  letter  dien  atated 
that  it  waa  the  iatention  of  the  cfaarchwar- 
dena  and  of  the  writer  to  be  at  St.  Mildred'a 
Chardi  on  Sanday  the  15th  inat.,  to  carry 
into  eftct  aach  order  of  the  Tcatry  ;  that 
Bollard  would  alio  attend,  to  take  on  bim 
the  performance  of  the  dntiea  of  the  office. 
Upon  the  Sanday  mentioned  in  tbe  letter, 
the  plaintiff  went  to  the  charcb,  and  took 
poaseasion  of  the  reading-desk,  for  tbe 
purpose  of  officiating  aa  clerk ;  and  it  was 
in  tbetr  efibrta  to  eject  him,  tbe  defendanta 
committed  the  assault  and  liattery  conn 
plained  of.  Upon  tbe  following  Sunday 
the  plaintiff  again  presented  himself  at  the 
church,  but  the  cburcbwardena,  baring  ob- 
tained tbe  key,  refused  to  admit  him,  and 
Bollard  did  tbe  duty. 

The  declaration  contained  two  counts ; 
tbe  first  charged  tbe  defeodanta  with  the 
aasault,  battery,  and  attempt  to  eject  by 
force  the  plaintiff  from  a  certain  reading- 
desk,  of  which  be  waa  then  in  tbe  lawful 
possession ;  tbe  second  repeated  the  chargea 
of  assault  and  battery,  without  making  any 
reference  to  tbe  attempt  to  remove  bim 
from  tbe  reading-desk. 

Tbe  defendanu  pleaded, — first,  tbe  gene- 
ral issue ;  secondly,  that  the  plaintiff  ought 
not  to  hare  bis  action  against  them,  because 
they  say,  before  and  at  the  time  when,  &c 
on  the  day  and  year  in  the  first  count  roen- 
UOned,  beipg  Siiiiday»  Uie  plaintiff  wilfully 


ly  intraded  himaelf  ii 
of,  the  aaid  reading 
the  said  eoant  mentioned,  aoch  readi 
being  then  and  there  in  a  part  of  tfa 
chorch  of  the  aaid  parishes  so  nni 
hemg  the  place  assigned  and  duly  i 
iat  the  parish  derk  of  the  said  pari 
the  performance  by  bim  of  aoch  d 
aach  derk,  assisting  in  the  celeb|r; 
such  drrine  service  in  the  said  char 
the  aaid  pbintiff  then  and  there  pi 
a  certain  person,  to  wit,  one  S.  \ 
who  then  and  there  waa  the  parish 
and  for  the  said  parishes,  duly  appoii 
entitled  to  act  in  that  behalf,  from 
of  the  aaid  reading-des 
entitled  and  ahoot  to  do  for  I 
of  asaiating  at  the  celebration  c 
in  the  said  charcb,  which  a 
rice  befiwe  and  at  the  time  when,  • 
about  to  commence,  &c.,  and  tbe 
then  and  there  unlawfully  and  imj 
hindered,  delayed,  and  prevented  I 
proper,  <irdcrly,  and  devout  celebn 
such  divine  service,  to  the  great  scand 
whereupon  the  defendant,  W.  Cook 
aoch  churchwarden,  &c.^  then  an 
gently  admonished  the  plaintiff  of 
propriety  and  indecency  of  auch  hi 
viour,  and  requested  bim  to  come  c 
and  leave  tbe  said  reading-desk,  i 
that  the  said  S.  Bullard  might,  . 
clerk,  take  poasession  thereof  for  t 
poae  aforeaaid,  that  divine  servici 
not  be  interrupted  or  delayed,  an 
then  and  there  immediately  con 
but  the  plaintiff  then  and  there  m 
and  refused  to  do  so,  and  wrong! 
mained  in  the  possession  of  the  sai 
ing-desk,  whereupon  the  defend 
Cooke,  so  being,  &c.,  and  the  de&n 
Payne,  at  his  request,  in  bis  aid  au 
ance,  and  by  his  command,  gendy  la 
bands  upon  the  plaintiff,  in  order  to 
him  from  the  said  reading-desk,  and 
vent  him  firom  delaying  and  hindei 
due  and  orderly  celebration  of  div 
vice,  and  in  so  doing  did  neoessa 
unavoidably  commit  tbe  aaid  suppos 
passes  in  the  said  first  count  mentk 
they  lawfully  might  for  tbe  cause  al 
doing  no  unnecessary  damage  or  i 
&c. ;  and  this  the  defendanta  are  i 
verify:  wherefore  they  pray  jui 
&c. 


EASTER  TERM,  1889. 


14^ 


bird  plMtUtcd,in  tubttance,  that  the 
being  illegally,  irreverently,  and  im- 
r  making  noiie  and  disturbance,  &c« 
r  perfomance  of  divine  service  was 
I  be  interrapted  and  delayed ;  de- 
Cooke,  so  being  churchwarden,  and 
Dt  Payne,  at  his  request,  in  his  aid 
{stance,  and  by  his  command,  &c. 
ud  their  hands  upon  him,  in  order 
ve  him  out  of  the  said  church,  and 
ing  did  necessarily  and  unavoidably 
the  said  several  supposed  trespasses, 
they  lawfully  might  for  the  cause 
d,  doing  no  unnecessary  damage  or 
!,  &C.9  and  this,  &c.,  wherefore  they 
c. 

fourth  plea  stated,  in  substance,  that 
Dtiff  ought  not  to  have  or  maintain 
n  against  them,  because,  before  and 
time  when,  &c.  in  the  first  count 
ledft  the  said  S.  BuUard  was  the 
clerk  of  and  for  the  said  united 
I  of  6t.  Mildred  and  Su  Mary  Cole 
» to  witft  at  London  aforesaid,  elected 
ointed  in  that  behalf;  and  that  just 
bt  aaid  time  when,  &c.  in  the  said 
int  mentioned,  being  Sunday,  divine 
was  then  shortly  about  to  com- 
md  be  celebrated  in  the  said  church, 
atiffi  wrongfully  and  improperly  as- 
and  pretending  to  have  been  duly 
ed  parish  clerk  of  the  said  united 
IV  intruded  himself  into  and  took 
Jon  of  a  certain  place,  to  wit,  the 
iding-desk,  &c«  being  duly  assigned 
t  apart  for  the  parish  clerk  df  the 
ited  parishes,  for  the  performance  by 
hia  aaid  duties  as  such  parish  clerk. 
It  the  plaintiff  hindered  the  said  S. 
1  from  performing  the  duties  of  the 
and  that  defendants  removed  him, 
10  unnecessary  violence,  &c. 
fifth  and  sixth  pleas  stated,  that  at 
le,  when,  &c.  the  plaintiff  obtruded 
'  unlawfully  and  wrongfully  into  a 
reading-desk,  which  was  set  apart 
I  clerk  for  the  performance  of  the 
of  such  office ;  and  that  by  such  in^- 
the  celebration  of  divine  service  was 
ptcd  and  likely  to  be  delayed,  and 
lid  W.  Cooke,  being  such  church^ 
,  and  the  said  W.  Payne,  in  hin  aid^ 
his  assistance,  &c.,  as  they  lawfully 
removed  him,  doing  no  unnecessary 
I  or  violence,  &c. ;  and  this  they  are 


ready  to  verify  :  wherefore  they  pray  judg- 
ment, if  the  said  plaintiff,  &c. 

Replication — Joining  issue  on  the  first 
plea ;  and  replying  de  injurid  sud  proprid 
to  the  second,  third,  fourth,  fifth,  and  sixth 
pleas  ;  rejoinder,  joining  issues  on  the  se- 
cond, third,  fourth,  fif^h,  and  aixth  pleas. 

Upon  the  trial,  the  defendants  rested 
their  case  upon  the  validity  of  BuUard'a 
election,  and  contended,  that  aa  he  was  le- 
gally appointed  to  the  office  of  clerk,  no 
action  could  be  maintained  against  them  for 
quietly  removing  the  plaintiff,  a  stranger 
and  intruder,  from  the  reading-desk  in  the 
church,  which  was  set  apart  for  the  per- 
formance of  his  duty  for  the  parish  clerk 
lawfully  appointed.  It  appeared,  that  pre- 
vious to  the  union  of  the  two  parishes  of  St. 
Mildred,  Poultry,  and  St.  Mary  Cola 
Church,  by  the  Building  Act,  22  Car.  2. 
c.  11,  the  parishionera  had  usually  claimed 
and  exercised  a  concurrent  authority  with 
the  rector  in  the  election  of  the  parish  clerk. 
But  it  was  maintained,  for  the  plaintiff,  that 
such  cuhtom  waa  taken  away  by  the  act  of 
union,  and,  consequently^  the  common  law 
right  of  electing  to  the  office  was  revived  in 
the  rector ;  and,  therefore,  the  appointment 
of  the  plaintiff  to  the  office  by  the  rector, 
without  the  concurrence  of  the  parishioners, 
was  valid.  Upon  the  trial;  etidence  waa 
given  of  two  appointments  to  the  offiec  in 
the  parish  of  St.  Mildred  before  the  union  $ 
there  waa  no  evidence  of  any  appointment 
at  that  period  for  the  parish  of  St.  Mary 
Cole  Church;  the  appointments  for  the 
former  parish  were  as  follows : — "Nov.  6th, 
1661,  /•  Leeson  ehosen  by  general  conaent 
of  inhabitants  ;"  signed  by  rector,  church- 
wardens, and  several  parishioners.  '*  Oct. 
29rd,  1663,  G.  Hill  chosen  at  a  full  vestry ;" 
signed  aa  above;  The  first  appointment 
aJUr  the  union,  was  that  of  W.  Wilson,  4th 
July  1670;  he  was  the  clerk  of  St.  Mary 
Cole  Church,  and  waa  recommended  by  the 
rector  and  two  churchwardens  of  St.  Mil- 
dred, to  be  ehosen  clerk  of  that  parish.  S. 
Terry,  the  predecessor  of  the  plaintiff,  waa 
appointed,  upon  the  dlstof  January  1815, 
by  the  present  rector.  The  vestry  books 
shewed  that  much  dissension  existed  be- 
tween the  rector  and  the  parishioners  upon 
the  subject.  The  learned  Lord  Chief  Jus- 
tice waa  of  opinion  that  the  custom  was  not 
taken  away  by  the  act  of  union.    He,  how* 
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ever,  reserved  tlie  poinl  for  the  oonsiderft- 
tion  of  the  Court. 

The  jury  found  for  the  defeDdants. 

Jones,  Serj,^  obtained  a  rule,  calling  on 
the  defendanti  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside  and  a  new  trial 
be  had.  The  objections  to  the  finding  of  the 
jury  were  four : — 1st.  That  a  custom  of  the 
two  parishes  to  appoint,  with  the  rector 
could  not  exist  by  law,  as  it  was  not  imme- 
morial and  was  not  given  by  the  Building 
Act,  2ft  Car.  ft.  ell.  ftnd.  That  if  this 
power  were  given  by  the  statute,  the  ap- 
pointment of  BuUard  was  void,  as  he  should 
nave  had  majorities  of  the  two  vestries 
separately,  and  not  of  a  joint  vestry,  drd. 
That  the  appointment  should  have  been  by 
the  rector  wad  parishioners  concurrently,  for 
the  benefit  of  the  deliberation  of  both :  tliis 
was  an  appointment  by  the  parishioners 
vigare  mo,  and  two  months  aiierwards  by 
the  rector.  4th.  As  the  oflBce  was  an  incor- 
poreal hereditament,  and  as  the  plaintiff  was 
in  peaceable  possession,  the  right  should 
be  tried,  not  by  an  indecent  assault  in  the 
church,  but  by  a  quo  warrcmto* 

Andrews  and  Steven^  SerjlSk,  now  shewed 
cause* — No  possible  objection  can  be  made 
to  the  election  of  Bullard,  he  having  had  six* 
teen  votes,  whilst  the  plaintiff  had  but  twelve; 
The  {damtiff,  in  fact,  never  considered  his 
election  good*  The  question  is,  whether 
the  statute  has  done  away  with  the  custom 
whidi,  previous  to  that  enactment,  prevail* 
ed  in  both  the  parishes.  To  support  the 
pleas  of  justification,  the  defendants  are  to 
shew,  that  there  was  a  ctistom  in  the  parish 
which  took  away  the  rector's  common  law 
right  oi  appointment — what  that  custom 
was*-^and  Bullard's  appointment  in  conform 
mity  to  it.  The  6drd  section  of  the  22 
Car.  2.  ell.  enacts  that,  among  several 
other  unions,  "  the  parishes  of  Su  Mildred, 
Poultry,  and  St.  Mary  Cole  Church,  shall  be 
united  into  one  parish,  and  the  church  here- 
tofore belonging  to  the  said  parish  of  St. 
Mildred,  Poultry,  sliall  be  the  parish  church 
of  the  said  united  parishes  so  united." 

By  the  68th  section  of  the  statute,  it  is 
enacted,  that  "  notwithstanding  such  union  as 
aforesaid,  each  and  every  of  the  parishes  so 
united,  as  to  all  rates,  taxes,  parochial  rights, 
cliarges  and  duties,  and  all  other  privileges, 
liberties,  and  respects  whatsoever,  other 
than  what  are  hereinbefore  mentioned  and 


specified,  shall  continue  and  rema 
as  heretofore  they  were,  before  tl 
of  this  present  act ;  and  the  se 
respective  pstrons  of  the  said  d 
united,  shall  and  may  present  b] 
that  church  only  which  by  this  i 
pointed  to  be  rebuilded  and  eatal 
the  parish  churches  so  united  as  \ 
the  first  presentment  to  be  mai 
patron  of  such  of  the  said  chui 
endowments  i^hereof  are  of  tbi 
yearly  value." 

The  points  for  the  coUsiderati 
Court  were :  was  Bullard,  the  c 
fully  elected  ?  If  he  was  not,  m 
Hartley.  As  to  the  first  point 
was  duly  elected  by  the  parishii 
the  rector,  according  to  the  cusi 
existed  before  the  union  of  the  twc 
by  the  statute  of  Charles  2.  Is  t 
thing  in  this  statute  to  extinguish 
tomary  right  of  appointment? 
By  the  68th  section,  notwithstai 
Union,  "  the  parishes,  as  to  all  rai 
parochial  rights,  charges  and  di 
all  other  privileges,  &c.,  otlier  ( 
are  hereinbefore  mentioned  and 
shall  continue  and  remain  distinr 
tofore,  as  they  were  before  the  i 
the  present  act."  But,  it  is  evi 
these  words  do  not  extinguish  tin 
ary  right.  The  argument  on  i 
opposite  party  rely  is,  that  the 
election  now  contended  for  by  t 
dants,  existed  as  long  as  the  un 
parishes  was  preserved,  but  upon 
such  custom  was  extinguished, 
common  law  right  of  election  by 
revived ;  and  it  is  said  that  one 
arising  from  the  doctrine  maintain 
defendants  ivould  be,  that  one  pi 
elect  A,  and  the  other  may  elect  B 
there  is  but  one  parish  church,  the 
be  but  one  parish  clerk.  How 
argument  be  maintained  ?  Can  it 
ment  be  supposed,  that  the  uni 
two  parishes  under  the  statute,  u 
the  popular  rights  of  election,  an 
present  of  them  to  the  rector,  wli 
mon  law  right  was  thenceforth  an 
son  of  such  union  restored  ?  Nov 
ing,  for  a  moment,  the  argumei 
opposite  party,  if  Bullard  be  not  d 
the  popular  right  of  election,  he  « 
the  common  law  right  of  the  recto 
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kk»  ctnilot  be  said  to  be  rendered 
f  ibe  approbation  of  the  parishion- 
lartley  derived  no  advanta^^e  what- 
ND  the  situation  ;  he  merely  called 
officiating  clerk.  As  to  his  former 
by  the  rector,  Hartley  has  waived 
B  the  office  need  not  be  granted  by 

0  it  may  be  waived  without  deed. 
lb  section  of  the  statute  preserves 
whial  rights  as  they  existed  before 
Ml  I  Hartley  was  not  elected  accord- 
ose  rights  thus  preserved,  snd  tliere- 

1  election  neitlier  was,  nor  could  be, 

a  &f7*,  in  support  of  the  rule. — It 
nay  to  shew  to  the  Court,  that  the 
'  is  entitled  to  a  new  trial  in  this 
The  question  arises  on  the  su(Ti« 
if  tlie  pleat,  whicli  go  to  excuse  the 
The  questions  raised  by  the  pleas 
t  the  right  of  election  contended  for 
lefendant  is  jointly  in  the  rector  and 
and  tliat  Hartley's  appointment  not 
y  such  authority,  is  bad  ; — that  de- 
ia  one  of  the  churchwardens  of  the 
f  St.  Mary  Cole,  united  with  that  of 
dred; — that  Bollard  was  the  parish 
such  united  parishes  duly  appointed; 
re  is  no  authority  to  shew  his  ap- 
mt,  as  clerk  of  the  two  united 
I ;  such  authority  must  depend,  and  be 
I,  upon  immemorial  custom  or  recent 
snta.  The  common  law  right  of  ap- 
int  was  clearly  in  the  rector.  It 
ed,  did  the  act  of  parliament  make 
It  of  the  patronage  to  the  rector  ? 
swer  was  plain :  most  certainly  it 
that  patronage  were  not  placed  in 
anda  by  the  custom.  If  the  act  of 
eat  be  of  sufficient  authority  to  con* 
e  force  of  an  immemorial  custom. 
It  of  election  must  be  vested  primd 
I  the  rector.  The  custom  whicli 
B  right  of  election  from  the  rector 
ted  it  in  him  and  the  vestry,  was  an 
HI  to  the  common  law  rifrlit.  The 
hoald  now  consider  the  effect  of  the 
»f  the  parishes  under  the  statute* 
th  aection  enacts,  that  "all  ratesi 
larochial  rights,  &c.,  should  continue 
lain  distinct  as  heretofore."  Now, 
a  parishioners,  before  the  act  of 
a  right,  Or  privilege,  to  elect  to 
eea,  which,  by  virtue  of  the  statute, 
■Torted  into  one  ?  What  custom  is 
r  Skries,  it.— C.P. 


preserved  by  the  act  ?  It  does  not  create 
any  new  custom  ;  it  merely  abolished  the 
old  ;  and  as  to  the  assiimeil  power  of  a  joint 
election,  no  such  |H>M-er  was  given,  either 
quoad  the  person  to  be  elected,  or  quoad 
the  electors.  Now,  suppose  tlie  customs 
of  the  two  parishes  were  different ;  suppnse 
in  the  parish  of  A,  the  right  of  election  was 
in  the  rector,  and  in  that  of  B  in  the  rector 
and  vestry,  would  not  the  consequences  be 
absurd  ?  As  to  the  other  point,  it  is  impos- 
sible to  contend  that  the  appointment  of 
Bullard  is  good  in  law.  It  is  said,  that  the 
custom  was  founded  upon  immemorial 
usage,  but  it  cannot  be  traced  farther  back 
than  1664.  The  mode  of  Bullard's  elec- 
tion was  also  objectionable.  The  vestry 
should  not  appoint  behind  the  back  of  the 
rector;  they  should  both  concur  in  the 
election.  In  IViUon  v.  M*Math  (1),  upon 
discharging  a  rule  niti  for  a  writ  of  pro- 
hibition, to  be  directed  to  the  Court  of 
Peculiars  of  the  Deanery  of  the  Arclies, 
London,  Bayley,  J.  and  Best,  J.  were  of 
opinion,  though  it  was  not  necessary  to  de* 
cide  the  point,  '*  that  the  rector  should 
preside  at  a  vestry  held  in  the  church."  In 
The  King  v,  H'ilUams  (S)  it  was  held,  that 
a  presiding  officer,  who,  by  the  charter, 
forms  an  integral  part  of  an  elective  assem- 
bly, should  be  present  up  to  the  time  when 
the  election  is  completed,  and  the  election 
cannot  be  proceeded  in  during  his  absence, 
although  he  improperly  absent  himself.  In 
The  King  v.  Buller  (3),  the  Court  decided, 
that  an  election  in  the  absence  of  a  pre* 
siding  officer,  who  forms  an  integral  part 
of  an  elective  assembly,  is  void,  though  this 
election  was  commenced  before  the  departure 
of  such  officer.  In  The  King  v.  Bower  (4i\ 
it  was  held,  that  a  majority  of  each  definite 
body  should  be  present  to  constitute  a  valid 
election.  The  last  point  respecting  the 
waiver  of  the  office  by  Hartley,  was  quite 
untenable.  A  freehold  should  be  surren- 
dered by  express  words,  not  by  implication  ( 
and  it  could  not  be  denied  that  Hartley  waa 
in,  of  a  freehold. 

Cur.  ado»  nulL 

TiNDAL,  Lord  C.  J.,   now  pronounced 

(1)  3  Barn.  &  Aid.  e41. 
(t)  2  Mau.  &  Selw.  141. 

(3)  8  EMt,  389. 

(4)  1  B.  ft  C.  493 ;  f.  c.  1  Law  Joan.  K.B.  If4i 
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the  judgment  of  the  Court. — This  is  an 
action  of  assault  and  battery,  in  which  the 
defendants  justified  in  one  of  die  special 
pleas,  that  the  defendant,  Cooke,  was  one 
of  the  churchwardens  of  the  parish  of  St. 
Mary  Cole  Church,  united  with  the  parish 
of  St.  Mildred,  Poultry,  in  London  ;  and 
the  plaintilT,  on  the  day  on  which,  &c, 
being  Sunday,  wrongfully  and  improperly 
intruded  himself  into  and  took  possession 
of  the  parish  clerk's  reading-desk,  in  the 
parish  church  of  the  said  parishes  so  united, 
and  thereby  prevented  one  S.  Bullard,  who 
was  parish  clerk,  duly  appointed,  from 
taking  possession  of  the  reading-desk, 
whereby  the  plaintifT  unlawfully  prevented 
and  hindered  the  devout  celebration  of  the 
divine  service,  and  because  the  plaintiff 
refused  to  give  it  up,  the  defendant  Cooke, 
as  churchwarden,  and  the  other  defendant, 
Payne,  in  his  aid  and  by  his  command,  gently 
laid  their  hands  on  the  plaintiff  to  remove 
him  from  the  reading-desk,  8cc,  In  another 
special  plea,  the  defendants  justified  in  a 
similar  manner,  upon  the  ground  that  the 
plaintiff  had  wrongfully  and  improperly  in* 
truded  himself  into  and  taken  possession 
of  the  reading-desk  of  the  parish  clerk, 
without  alleging  that  Bullard  had  been  duly 
appointed  to  the  office.  To  these  pleas, 
and  to  others  very  similar  in  substance, 
the  plaintiff  replied  the  general  traverse, 
de  injuria,  &c.,  upon  which  the  issues  were 
joined. 

The  cause  was  tried,  before  me,  at  the 
Sittings  for  London,  after  last  Michaelmas 
term,  when  the  jury  found  a  verdict  for  the 
defendants ;  to  set  aside  which  verdict,  and 
for  a  new  trial,  a  motion  was  afterwards 
made  upon  this,  amongst  other  grounds — 
that  although  a  custom  may  have  existed  in 
each  of  the  parishes  of  St.  Mildred,  Poul- 
try, and  of  St.  Mary  Cole  Church,  separately, 
namely,  that  the  parish  clerk  of  each  of 
these  parishes  should  be  chosen  by  the 
rector  and  the  major  part  of  the  parish- 
ioners in  each  parish,  yet,  by  the  union  of 
the  two  parishes  under  the  2S  Car.  2.  c.  11, 
such  custom  in  each  is  altogether  destroyed, 
the  common  law  right  of  appointment  of  the 
rector  must  prevail  in  its  stead,  and  conse- 
quently, that  Bullard  could  have  no  legal 
right  to  the  office  of  parish  clerk  of  the 
united  parishes,  inasmuch  as  the  validity  of 
bis  election  rested  upon  a  custom  which  bad 


already  ceased  to  exiit.  But  thaf  tl 
tiff,  who  was  nominated  and  appei 
the  rector  of  the  united  parishes,  tc 
office  before  Bullard  was  elected,  i 
held  to  have  bad  the  right  to  the  • 
parish  clerk.  For  the  purpose,  h 
of  determining  the  question  imn 
before  the  Court,  namely,  whether 
tion  is  maintainable,  it  seems  to  us 
ent  to  determine  the  latter  point  ool 
ther  Hartley,  was  duly  appointed 
office  of  parish  clerk ;  for  whatr 
be  the  objection  to  Bullard's  electio 
office,  yet,  unless  Hartley  was  t 
parish  clerk  he  has  no  right  of  acd 
if  Hartley  was  a  stranger,  who  had  i 
himself  into  the  reading-desk  of  th 
clerk,  immediately  before  the  eel 
of  divine  service,  whereby  the  dec 
proper  celebration  of  such  service  v 
prevented,  we  feel  no  doubt  whate 
that  the  churchwardens  of  the  parii 
his  refusal  to  give  up  the  possessioi 
desk,  might  justify  removing  htm 
without  violence.  The  case  of  i 
Planner  (5),  appears  to  us  m  suffie 
thonty  on  this  point* 

There  can  be  no  doubt,  after  I 
dence  given  at  the  trial,  that  bei 
union  of  the  two  parishes  in  167 
was  a  custom  in  the  parish  of  St.  ] 
Poultry,  and  a  similar  custom  in  tfa 
of  St.  Mary  Cole  Church,  that  thi 
clerk  of  each  parish  should  be  el 
the  rector  and  the  major  part  of  thi 
ioners;  and  the  only  question  ai 
validity  of  Hartley's  appointment, 
this,  whether  by  the  union  of  i 
parishes,  by  the  statute  2ft  Car.  5 
8.  6(j,  this  custom  in  each  parish 
an  end  to,  and  the  common  law  i 
nomination  by  the  rector  tnterpoat 
stead.  The  union  of  chnrches 
parishes)  was  a  proceeding  by  n 
unusual  at  common  law  (6).   It  iafa 


(5)  1  Wms.  Saund.  15.    Tbere«  it 
a  cburobwarden  may  justify  takiog  off  tb 
person  who  wears  it  in  churcb,  at  the  tioM 
service,  if,  upon  being  desired  to  take  it 
ftises  so  to  do. 

(6)  The  onion  of  churcbes  was  also  e 
statute,  'flie  37  Hen.  8.  c.  21.  enacts,  **  tfai 
or  consolidation  of  two  eburcbee  io  one,  ori 
and  chapel  in  one,  cbe  one  of  them  not  bi 
the  yearly  value  of  6/.,  as  it  ia  rated  and 
to  die  King's  Highness  in  the  Court  d 
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nthorilitt,ancl  particularly  in  Bro. 
tfRi;  '  Appropriation  et  Union  et 
iatioDy*  tliat  where  two  churches 
iide  value,  and  unable  to  supfiort 
argess  they  might  be  united  and 
ited  by  the  consent  of  the  ordinary, 
NMy  and  the  incumbents,  with  the 
tha  Crown ;  or  where  the  church 
ml  at  tlie  time  of  the  union  (which 
h  more  frequently  the  case,)  then  by 
It  of  the  patrons  and  the  ordinary, 
lieenee  of  the  Crown  (7). 
mum  ▼•  Renew  (8),  per  Holt,  C.J., 
on  law,  by  concurrence  of  parson, 
ind  ordinary,  diurches  might  be 

0  one  another,  but  not  parishes; 
nnkMiy  however,  consolidated  the 

I,  not  the  parishes ;  it  neither  extin- 
ibe  tithes  nor  a  modus  forihem — 1 
»•  165;  and  as  to  reparations  of  the 
;lie  parishes  continued  distinct  as  be- 
•6.  Rep,  G7.  In  giving  judgment  in 
urn  V.  Blake  and  ikeBiihap  of  Lon- 
Powel,  J.  says,  '*  Ifchere  i8,atier  the 
nt  one  church  and  one  benefice  (as 

1  before),  then  there  could  be  but 
iwson,  and  that  is  of  the  church  to 
«  union  is  made  ;'*  and  this,  he  says, 
ith  the  canon  law,  from  which  the 

I  Tenths,  sad  not  distaot  from  the  other 
Bile,  io  any  place  or  placea  within  this 
EDgland,  may  be  hencc'fortb  hid  or  miido 
nt  of  the  ordinary p*'  &c. 
Car.  f .  c  S,  after  eiatinji:  that  the  settled 
br  miniaiers,  in  moat  citiva  and  towaa 
within  the  nralm,  ia  not  aufficifnt  for  the 
eeof  able  miniaiera  &c.,  enacta,  "  that  in 
,  or  town  corporate,  and  their  libertieap 
I  kingdom  of  England  or  dorainiona  of 
tich  have  a  mayor  and  aldermen,  &c.,  and 
or  more  churchea  or  chapcla,  or  a  cliurch 
»el,  and  the  pariahea  thereunto  belon|>in^, 
hm  the  said  eorporation  or  the  libcrtiea 
ivaaieat  to  be  united,  in  anch  caaes.  the 
the  dioceae,  &c.,  with  the  cooaeot  of  the 
lannoD,  &c«,  alialli  or  may,  according  to 
if  law.  Quite  the  aaid  churchea  or  cha|M*l8, 
or  chapel,  or  any  of  them,  and  shall  nn- 
uchcharch  or  chapel,  churches  or  chapefii, 
risbumersand  inhabitanta,  &?.,  aball  uau- 
Car  the  worship  of  God,"  &c.  —  Vide 
%trgMman*t  Law,  c.  16. 
Fynehe,  pur  Ley. — Si  denz  eagliaea  sont 
It  que  les  peraonea  ne  poet  auvoir  lear 
a  poor  lea  charges  iaaent  le  ordinaire 
des  patrons  poet  fairs  consolidation  de 
rt  faire  de  tout  uue,  &c.— Quod  nemo 
Bro«  Abr.  nt  sopra. 
ft.  164. 
tfdBaysklM. 


doctrine  of  unions  is  borrowed — Lyndwpood^i 
Pravinciaie^  lib.  S,  tit.  9,  'De  Lfocato  et 
Coiidiicto,*  \59.  By  union,  the  church 
which  is  united  becomes  extinct,  and  of  the 
two  benefices,  the  more  worthy  shall  be  re* 
tained(lO).  So  that  if  this  had  been  a  union 
of  tlie  two  churches  at  common  law,  inde- 
pendent of  the  provisions  contained  in  the 
statute  of  Car.  2,  then  would  the  church  of 
St.  Mildred,  Poultry,  to  which  the  unit/n 
bus  been  made,  have  been  considered  as  the 
church  or  benefice  which  was  retained,  the 
church  of  St.  Mary  Cole  Church  being  ex- 
tinct ;  but  the  parishes  of  St.  Mildred, 
Poultry,  and  St.  Mary  Cole  Church,  would 
continue  parishes  as  before,  liaving  one 
parish  church,  one  incumbent,  one  |»arish 
clerk,  but  having  all  the  rights  which  were 
before  vested  in  the  psrishioners  of  each 
parish,  and  which  were  capable  of  being 
still  exercised  and  preserved  in  full  force, 
separate  titlies,  separate  moduses,  separata 
poor  rates,  separate  proportions  of  church 
rate,  separate  oHicers ;  and  under  the  cir* 
cumstances  it  seems  difHcult,  on  any  legal 
principle,  to  lay  it  down  that  the  union  of 
the  two  churches  had  deprived  the  parish* 
ioners  of  either  psristi  of  the  right  of  elect* 
ing  the  parish  clerk,  which  they  before 
possessed  :  at  all  events,  that  the  union  of 
the  two  churches  should  deprive  the  pa- 
rishioners of  St.  Mildred,  Poultry,  of  the 
right  ivhich  they  before  possessed,  of  elect- 
ing, together  with  the  rector,  the  parish 
clerk,  who  was  to  officiate  in  the  ssme 
identical  church,  and  the  aame  identical 
reading-desk,  in  which  he  performed  the 
duty  before  the  union ;  unless,  however,  the 
liarish  of  St.  Mildred,  Poultry,  were  so  de* 
prived,  and  the  common  law  right  vested 
in  the  rector,  the  appointment  of  Hart* 
leyi  by  the  rector,  would  have  been  bad,  if 
this  had  been  a  union  at  common  law.  The 
question,  however,  does  not  rest  upon  thena- 

(10)  According  to  the  aulliorof  the  Prottiuciale,  in 
the  part  referred  to :  '*  Multiplei  eat  anio.  Pit 
euim  unio  ecoleaiamm  quamlo  una  aoLjicitur  alteri, 
et  per  talem  uoionem  non  prudijudicatur  dicsceaano 
cui  Bubf'rat,  ni  fiat  de  ejua  couacnau.  Fit  etiam  unio 
eccleaiarum  sic  quod  unus  sit  prn'latua  ambarum,  et 
tunc  utraque  remanet  in  atatu  auo  ut  prius,  eiceptk 
aola  praelaturii.  Fit  etiam  unio  doarum  eccleai* 
arum  ad  invicem,  et  tunc  conauetudinea  et  pri?ile|{ia 
quffi  in  alterii  earum  habentur  nieliora  ct  humiiuiora 
tenenda  aant.  Fit  qaoque  uuioecrleitiarum  cum  coo- 
▼entnalia  in  cathedmm  eligitar,  et  idem  est  prmlatus 
utriiisqus,"  Aitti 
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ttir€undtfftcto(M  union  %tcmnmon\Mw;  but 
ii|K/ii  the  construction  of  the  statute  H  Car. 
U,  e,  Il,undf:r  which  such  union  was  made. 
The  GUrd  Mction  of  that  statute  enacts,  "that 
the  parishes  of  St.  Mildred,  Pouhry,  and 
8t.  Mary  Cole  Church,  shall  be  united  into 
one  parish,  and  the  church  heretofore  be« 
lonf(m^  to  the  said  parinh  of  St.  Mildred, 
Poultry,  shall  he  the  parish  church  of  the 
said  parishes  so  united."  The  71st  section 
settles  u|M)n  the  wardens  and  commonalty 
of  the  mystery  of  the  Mercers  of  the  city 
of  I^ondon,  and  their  successors  for  ever, 
the  site,  and  materials  remaining  on  said 
sita  of  St.  Mary  Cole  Church,  for  a  free 
achool  I  and  that  the  church  which  remain- 
ed, was  considered  as  that  to  which  the 
union  was  made,  appears  clearly,  from  the 
00th  section,  which  cnscts,  *'  that  all  the 
said  plate  and  goods  heretofore  belonging 
to  any  of  the  churchwardens  of  any  of 
the  parishes  burnt  down,  which  are  not 
now  to  be  rchuilded,  shall  bo  enjoyed  by 
the  respective  churchwardens  and  their 
successors,  of  the  respective  parishes  of 
such  churches  to  be  rebuilded,  whereunto 
the  said  other  churches  burnt  down  are 
united  by  this  act,  to  the  use  of  the  said 
chtirchcit  nnd  parishes  respectively."  The 
union,  therefore,  created  by  the  act,  was 
not  simply  a  union  of  churches,  as  that 
which  was  known  to  the  common  law, 
hut,  in  the  very  terms  of  the  act,  a  union 
of  pnriahoa;  and  if  the  legislature  had 
rested  there,  it  might  have  created  a  dif- 
ficulty as  to  the  continuance  of  a  custom 
which  existed  before  the  union,  in  each 
Be|>arnte  parish.  But  it  appears  to  us 
that  any  ditlicuhy  of  that  nature  is  pre- 
vented by  the  G8th  section,  which  enacts, 
**  That,  notwithstanding  such  union  as  afore- 
said, each  and  every  of  the  parishes  so 
united,  aa  to  all  rates,  taxes,  parochial 
rinhia,  charges,  and  duties, and  all  other  pri- 
vileges, liberties,  and  respects  whatsoever, 
other  than  what  are  hereinbefore  mentioned 
ami  s|HH.'itie<l,  shall  continue  and  remain 
distinct,  and  as  heretotbre  they  were,  before 
the  making  of  the  present  act."  As,  there- 
foie,  before  the  union  of  the  two  parishes, 
ther«  was  in  the  parish  of  St.  Mildred, 
Poultry,  a  right  l>elon^ing  to  the  parishion- 
ers, to  join  with  the  rector  of  the  parish  in 
t|ie  election  of  a  parish  clerk  of  such  parish ; 
and  as  by  the  act,  the  church  of  St.  Mil- 


dred, Poult  fTy  is  the  charcfa  whicb  i 
and  consequently  that  to  which  the 
made,  this  parodiial  right  is  preser 
must  still  eontinae,  onlesa  it  is  one 
particularly  mentioned  ami  specifie 
act.  There  is,  however,  no  mentioi 
cification  of  this  right,  and  conaeqn 
reason  why  it  should  have  been  al 
by  tlie  union.  Indeed,  the  union  < 
plated  by  the  statute  is  just  as 
whether  the  parish  clerk  perform 
duty  in  the  church  of  St.  Mildred,] 
to  which  the  church  of  St.  Mary  ( 
been  united,  is  appointed  bj  the 
alone,  or  by  the  rector  and  the  i 
of  the  parishioners  in  both  parii 
by  the  rector  and  the  majority 
parishioners  in  the  parish  of  S 
dred.  Poultry.  We,  by  no  means 
to  express  any  opinion  that  the  ele 
the  rector  and  the  majority  in  the 
rishes,  assembled  in  their  united  v 
not  the  more  proper  mode  of  electic 
mode  appears  to  have  taken  plao 
diately  after  the  union  was  made,  ai 
more  entirely  to  preserve  the  f 
rights  of  both  parishes.  But  as  i 
necessary  for  us  to  decide  this  poia 
present  occasion,  we  hold  it  sufiiciea 
that  the  appointment  of  Hartley  bei 
by  the  rector  alone,  wiiliout  the  con< 
of  the  majority  of  the  parishioners, 
appointment,  and  consequently  oi 
circumstances  of  this  case,  the  presei 
cannot  be  sustained.  The  rule,  tl 
must  be — 


Dixk 


18,35.     ■> 
pril  IG.  j 
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Right  to   Costs-^lUh   Rule  cf 
Term,  2  JVUL  4. 

/a  on  action  of  iibel,  defemJami  p 
general  iss^e  and  six  specM 
for  ptaintiffon  general  issue 
plea^for  de/endttnt  on  the  oti 
fuottan^  judgment  is  entered  tqs^^a 
^iffi  non  obstante  veredicto^  «s  tkri 
the  iuucs  on  which  are  fommifm  d 
dant^  are  bad  in  lam : — HeU^  «b  ^ 
for  cost.iy  that  neither  pttrty  ■«§  ei 
(he  OiU*  'fthe  it$uesf%MMj/er  i&rd 
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ika  judgmemi  of  tkt  Court  ita* 
iered/or  ike  piainiiff, 

M  an  action  for  a  libel,  tried  before 
>f  at  the  Assiaes  for  the  county  of 

idaration  contained  three  counts, 
•ndant  pleaded  the  (general  issue, 
pecia)  pleas  of  justification,  on  tlie 
Jiat  tbe  charges  imputed  by  the 
re  true.  To  the  special  pleas,  the 
-epiied  de  injuridt  &c. ;  and  at  the 
jury  found  for  the  plaintiff  on  the 
laue,  and  also  on  the  issue  raised 
fUi  plea  of  justification,  with  one 
darnagea,  and  for  the  defendants 
her  issues*  A  rule  nisi  was  ol>- 
id  afterwards  made  absolute,  that 
tiff  might  be  at  liberty  to  enter  up 
9  nofi  obsianU  veredictOf  on  the 
•Ilea  found  for  the  defendants,  on 
id  that  the  pleas,  on  which  these 
■re  raised,  were  bad  in  law — (vide 
533).  The  Prothonotary  having 
;be  plaintiff  the  costs  of  the  issues 

the  defendant,  inasmuch  as  he, 
;iff,  had  finally  obtained  the  judg- 
the  Court  upon  them,  a  rule  nisi 
ined  on  the  part  of  the  defendant, 
officer  should  review  his  taxation. 
Setj,  and  Stephen,  Serj,,  now 
BU9e. — This  motion  will  depend  on 
ruction  which  the  Court  will  put 
74th  rule  of  Hil.  2  Will.  4,  which 
o  costs  shall  be  allowed,  on  taxa- 
plaintifT,  upon  any  count  or  issues 
ch  he  has  not  succeeded,  and  the 
ill  issues  found  for  the  defendant, 
educted  from  the  plaintifi^'s  costs." 
:he  meaning  of  issues,  by  the  new 
it  an  issue  in  point  of  fact  ?  or  is  it 
laue  as  is  good  in  law  ?  The  ob- 
9  rule  was  to  prevent  unnecessary 
3m  appearing  on  the  record,  or 
:en  down  to  trial.  Now,  the  de- 
las  violated  the  rule,  as  he  has 
bad  pleas  on  the  record.  Kirk 
1(1),  is  an  authority  to  shew,  that 

new  rule  the  plaintiff  would  not 
d  to  coats,  for,  there,  in  trespass, 
lant  pleaded  the  general  issue,  and 
rial  pleaa  of  justification.  At  the 
Tdict  was  found  for  the  plaintiff, 

(1)  1  Term  R«p.  S6(3. 


on  the  general  issue  and  the  two  first  jua- 
tificationa,  and  for  the  defendant  on  the  laat 
justification.  A  rule  having  been  obtained 
to  ahew  cause  why  the  Master,  in  the  tax- 
ation of  coats,  should  not  allow  auch  costa 
only  as  were  incurred  upon  the  issues  found 
for  the  plaintiff,  without  allowing  to  the 
plaintiff  any  costs  upon  the  issue  found  for 
the  defendant ;  upon  cause  shewn.  Duller, 
J.,  said,  "  All  the  late  cases  are  decidedly 
against  the  plaintiff.  Suppose  the  judgment 
had  been  arreated,  no  coata  would  have 
been  given ;  the  reason  is  obvioua^  the 
plaintiff' has  contributed  to  the  costs  as  well 
as  the  defendant ;  he  should  have  demurred 
to  the  defendant's  plea  by  going  on  to  trial ; 
he  is  equally  in  fault."  But  this  decision 
was,  it  should  be  recollected,  before  the 
new  rule,  which  gives  the  plaintiff  coata 
upon  those  issues  upon  which  he  Iiaa  auc« 
ceeded ;  and  of  his  auccess  here,  tliere  can* 
not  be  the  slightest  doubt,  aa  tlie  judgment 
of  the  Court  is  in  his  favour. 

BompoM,  Serj,f  in  support  of  the  rule. — 
The  construction  and  object  of  the  74tli 
rule,  are  in  favour  of  the  defendant.  Admit- 
ting that  the  defendant  had  put  upon  the 
record,  pleas  which  were  bad  in  law,  it 
was  the  duty  of  the  plaintiff  to  have  de- 
murred, inatead  of  joining  isaue,  and  thus 
going  down  to  trial  upon  pleaa  which 
could  not  be  supported.  The  reasoning  of 
Duller,  J.,  in  Kirk  v.  Nonfeil,  is  the  best 
exposition  of  the  new  rule,  and  ahould  be 
acted  on  by  the  Court.  Here,  aa  in  the 
case  cited,  the  plaintiff  has  contributed  to 
the  costs  as  well  as  the  defendant;  he 
ahould  have  demurred  by  going  to  trial ; 
he  is  equally  in  fault. 

TiNDAL,  Lord  C.  J. — This  diacusaion 
arises  on  the  construction  put  upon  the  74tli 
of  the  new  rules,  which  have  been  lately 
pronounced  by  the  Courts.  Upon  the 
words  of  that  rule,  the  discussion^  of  neces- 
sity, divides  itself  into  two  points :  Ist. 
Whether  the  plaintiff,  m  the  words  of  the 
rule,  can  be  said  to  have  succeeded  upon 
those  counts  or  issues  of  which  he  now 
claims  the  costs ;  and,  secondly.  Whether 
the  defendant  is  entitled  to  have  the  costs  of 
those  issues  found  for  him  by  the  jury,  de- 
ducted from  the  plaintiff's  costs.  From  the 
most  attentive  consideration  which  I  am  able 
to  bestow  u[ion  this  case,  I  am  of  opinion 
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Uiat  neiilier  party  ia  entitled  to  the  costs  of 
tliose  issues,  which  have  given  rise  to  this 
diacuasion.  Let  ua  first  consider  the  plain- 
tiff's right  to  such  costs.  His  right,  if  any, 
is  founded  upon  the  words  of  the  rule, 
which  direct  that  no  costs  shall  be  allowed 
on  taxation,  to  a  plaintiff,  up<Mi  any  counts 
or  issues  upon  which  he  has  not  succeeded. 
Now,  in  my  opinion,  the  plaintiff  has  not 
brought  himself  within  the  words  of  the 
rule.  How  can  he  be  said  to  liave  suc- 
ceeded upon  tlioae  pleas,  the  issues  joined 
on  which  have  been  found  against  him  ?  Sup^ 
pose  his  declaration  consisted  of  one  count, 
which  was  afterwards  found  to  be  bad, 
would  he,  upon  verdict  for  him,  be  entided 
to  theoosta  of  the  action  ?  If,  in  such  case, 
he  would  not  be  entitled  to  costs,  how  can 
he  be  aaid  to  liave  a  right  to  them  upon 
issues  found  against  him  ?  In  obtaining 
judgment  non  obitanle  veredicto^  the  plain- 
tiff cannot  be  said  to  have  succeeded  upon 
the  five  issues  found  against  him,  he  can 
only  be  said  to  have  gotten  rid  of  tjieir  con- 
sequences and  effect.  It  is  for  us  now  to 
consider  tlie  right  of  the  defendant  to  the 
costs  of  ihe  issues  in  question.  His  right 
must  of  course  depend  upon  tlie  words  of 
the  rule,  which  direct  that  the  costs  of  all 
issues  found  for  the  defendant  shall  be  de- 
ducted from  the  plaintiff's  costs.  Now, 
the  issues  must  be  such  as  the  defendant 
might  succeed  upon.  The  same  meaning 
must  be  attached  to  the  word  in  both  parts 
of  the  rule  ;  and  as  in  the  former  the  issues 
on  which  the  plaintiff  is  required  to  succeed 
must  be  real,  so,  in  the  latter,  the  issues 
found  for  the  defendant  must  be  those  on 
which  the  judgment  of  tlie  Court  may 
be  entered  up.  Suppose  the  defendant 
had  pleaded  but  one  plea,  on  which  an 
immaterial  issue  had  been  joined,  and 
upon  verdict  for  the  defendant  the  plea 
waa  found  to  be  bad,  and  judgment  was 
entered  up  for  the  plaintiff,  non  obstante 
veredicto^  would,  in  such  case,  the  defendant 
be  entitled  to  the  costs  of  the  action,  though 
the  judgment  of  the  Court  were  entered 
finally  against  himself?  Tiie  circumstances 
which  gave  rise  to  this  discussion,  have  not 
been  provided  for  in  the  rule  ;  they  consti- 
tute a  casus  omisius;  and  in  my  opinion, 
we  shall  best  promote  the  enda  of  justice 
by  deciding,  that  neither  of  these  parties  ia 
entitled  to  hia  cosU. 


Gas£I.eb,  J. — With  regard  to 
tiff,  I  am  of  opinion  that  he  is  di 
to  the  costs  of  the  issues  found  S( 
by  the  jury.  Instead  of  joiniog 
going  to  trial  upon  these  pleas, 
have  demurred,  and  as  he  hu 
so»  he  is  not  entitled  to  the  oosti 
issues,  though  the  judgment  of  i 
has  been  finally  entered  up  in  li 
His  situation  upon  tliia  occasioi 
compared  to  tliat  of  a  party  wbc 
in  a  motion  to  arreat  judgment, 
case,  though  aucceaaful,  he  is  dc 
to  costs.  As  to  ^he  other  pomt, 
which,  in  my  opinion,  requires  ft 
cussion  ;  for  my  present  inclinatii 
the  defendant  ia  entitled  to  the 
those  issues  which  the  jury  havi 
his  favour.  True,  it  may.  be  sak 
defendant  was  to  blame  in  havin 
pleas  on  the  record ;  but,  aa  th 
thought  fit  to  join  issue  upon  t 
these  issues  have  been  found  in  hi 
fendant's,  favour,  I  am  inclined  to 
the  costs  of  these  issues  thus  foui 
be  subtracted  from  those  of  the  p 

Alderson,  J. — As  to  the  first 
whetlier  the  plaintiff  has  succeede 
issues,  it  should  be  recollected  tl 
not  succeeded  on,  but  he  has  i 
notwithstanding^  these  issues,  i 
second  question,  what  are  the 
wliich  the  defendant  has  succeec 
certainly  has  succeeded,  to  a  certs 
upon  issues  which  do  not  go  to  i 
cause  of  action, but areof  such  ad 
as  would,  if  finally  found  for  the  < 
cut  down  pro  tanto  the  plaintiff's  c 
but  still  some  cause  of  complaint 
main.  In  Cox  v.  Thomason  (2),  the  d 
in  case  contained  eighteen  counts, 
malicious  prosecution,  and  nine  fo 
Upon  the  trial,  the  jury  found  for 
tiff  on  the  10th,  11th  and  12th  co 
40«.  damages,  and  for  the  defend] 
residue  of  the  declaration.  On  th 
of  costs,  the  officer  allowed  the  pi 
costs  on  the  three  counts  found 
but  did  not  deduct  the  defendant' 
the  issues  found  for  him,  from  th 
plaintiff.  On  motion  to  review 
tion,  and  cause  shewn,  it  waa  he) 
defendant  had  a  right  to  have  th 

(t)  t  Cr.  k  Jar.  S6«»  496« 
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•  fiir  hnoi  deducted  firom  the  costs 
Unlifl;  There,  the  plaintiff  wu 
to  hit  jadgment  upon  the  whole 
But  as  the  defendant  succeeded  in 
fcinaelf  from  6fteen  of  the  counts, 
eld  entitled  to  his  costs  upon  those 
ich  he  was  thus  relieved.  Now, 
le  before  the  Court,  the  defendant 
tKeTed  himself  from  any  portion  of 
tiff'a  charge ;  therefore  he  is  not 
oeoats. 

J.*^I  have  doubted  so  much  upon 
ect  of  this  discussion,  that  I  fcflt 
lo  give  no  opinion  at  all ;  but  these 
ave  been  in  a  great  measure  re- 
by  what  I  have  heard  from  my 
id  I  am  now  prepared  to  coincide 
pinion  delivered  by  him  and  my 
lldersoO)  that  neither  party  is  en- 
coats.  The  light  in  which  the 
been  pat  by  my  Lord,  sppears  to 
live  of  the  question.  Supposing 
le  joined  npon  one  plea  to  a  decia* 
fterwards  found  to  be  defective, 
ict  for  plaintiff,  would  he,  in  such 
entitled  to  the  costs  of  the  action  t 
ippose  the  defendant  had  pleaded 
im,  upon  which  an  immaterial  issue 
led,  upon  verdict  for  defendant, 
\  be  entitled  to  his  costs  ?  In  my 
the  rule  should  be  made  absolute. 

Bute  absolute,  H'ithoui  costs. 

the  aitting  of  the  Court,  the  next 
elee,  J.  said,  that  he  had  given  the 
oint  in  the  discussion,  namely,  the 
he  defendant  to  costs,  on  the  issues 
r  him  by  the  jury,  his  best  consi- 
and  although  he  had  strong  doubts 

subject,  l>e  wss  then  pre|)ared  to 
opinion  with  his  learned  Brothers, 
defendant  had  no  such  right.] 
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onri  mil  not  set  aside  an  award, 
gnmtd  thai  the  arbitrator,  a  bar" 
wustaken  in  point  of  law,  although 
m  which  the  arbitrator  is  said  to 
ied  erroneously  arose  incidentally, 
\  expnssiy  referred  by  the  parties* 


y.,  moved  to  set  aside  an  award 
made  by  a  iMirrister,  npon  the  ground  of 
bis  having  admitted  improper  evidence. 
The  motion  was  made  under  the  followins 
circumstances : — An  action  had,  it  appeared, 
been  brought  on  a  promiasory  note  for 
108/.,  given  by  tlie  defendant  and  anothett 
as  sureties  for  a  person  named  Tucker,  to 
Messrs.  Sylvester  &  Walker,  and  by  them 
indorsed  to  the  plaintiff.  Upon  the  trial,  the 
defence  waa  usury,  and  Tucker  waa  called 
to  prove  the  fact.  He  had  become  a  bank- 
rupt since  the  transaction  which  gave  rise 
to  the  action,  and  had  not  obtained  his  cer- 
tifioaie  ;  he  had  been  also  discharged  under 
the  Insolvent  Debtors  Act.  Under  these 
circumstances,  his  evidence  waa  oljeeted 
to,  inasmuch  as  the  defendants,  who  were 
his  sureties,  were  enabled  by  the  52nd  sec* 
tion  of  the  6  Geo.  4.  c.  16,  to  prove  against 
his  estate  for  the  amount  of  the  verdict. 
The  defendants  then  executed  a  general  re* 
lease  to  the  witness,  who  finally  waa  exa* 
mined,  and  a  verdict  passed  for  the  defen* 
dants.  In  Easter  term  last,  a  new  trial  was 
directed,  on  the  ground  that  Tucker  was 
an  inadmissible  witness.  The  cause  waa 
subsequently  referred  to  the  decision  of  a 
barrister,  who  admitted  the  evidence  of 
Tucker.  The  latter  had  released  his  inter- 
est in  the  surplus  of  his  estate  under  the 
bankruptcy  ;  but  bis  position  as  to  liis  in* 
solvency,  and  the  legal  consequences  resnlt* 
ing  from  it,  remained  aa  before.  The  arbt* 
trator  having  directed  a  verdict  to  be  enter* 
ed  for  the  defendant, — 

The  learned  Serjeant,  in  moving  that  the 
award  ahould  be  set  aside,  would  admit,  that 
though  the  situation  of  Tucker,  aa  a  wit- 
ness, was  not  precisely  as  it  was  before* 
inasmuch  as  he  had  released  his  interest  in 
the  surplus  of  his  estate  under  the  bank* 
ruptcy,  yet  he  was,  nevertheless,  inoom* 
potent,  as  the 'objection  arising  from  hia 
being  an  insolvent  existed  in  full  force. 
l*he  question  for  the  decision  of  the  Court 
was,  whether  the  finding  of  the  arbitrator* 
a  professional  man,  was  to  be  considered 
final.  The  result  to  be  deduced  from  the 
cases,  appeared  to  be,  that  the  decision  of 
the  arbitrator,  a  profesaional  man,  waa  to 
he  binding  on  matters  of  law,  when  the  par* 
ties  agreed  to  refer  those  precise  points  of 
law  to  his  decision  ;  snd  upon  similar  rea- 
soning, the  decision  of  a  mercantile  man 
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was  to  be  binding  upon  matters  of  com- 
merce. The  opinions  of  Lord  Ellenborougb 
and  Sir  V.  Gibbs  shewed  the  uncertainty 
in  which  the  subject  was  involved  ;  and  the 
matter  was  one  which  deserved  tlie  atten- 
tion of,  and  required  to  be  settled  by  the 
Court.  It  would  be  necessary  for  the  Court 
to  terminate  this  uncertainty,  and  establish 
some  general  rule  for  the  guidance  and  direc- 
tion of  those  who  may  wish  to  refer  matters 
in  dispute  to  arbitration.  Mr.  Tidd,  in  the 
8th  edition  of  his  Practice^  page  894,  citing 
a  case  of  JVade  v.  Huntley ^  says,  "  If  a  mis- 
take in  point  of  law  be  made  out  by  clear 
evidence  on  one  side,  which  is  not  denied 
by  the  other,  the  Court  will  set  aside  the 
■ward ;  and  a  mistake  in  the  judgment  of 
the  arbitrator  is  considered  as  a  mistake  in 
point  of  law."  Thus,  the  conclusion  to  be 
deduced  from  this  case  is,  that  if  there  be 
a  mistake  in  point  of  law,  the  award  will 
be  set  aside.  In  Wohlenherg  v.  Lageman 
(1),  the  Lord  Chief  Justice  Gibbs,  in  the 
former  book,  is  reported  to  have  said,  "If 
an  arbitrator  acts  directly  against  law,  the 
Courts  will  set  aside  the  award ;  but  if,  in 
a  matter  mixed  of  law  and  fact,  he  mistakes 
some  of  the  points,  tliey  will  not,  therefore, 
set  aside  an  award  ;"  and  he  cites  Delver  v. 
Barnes  (2)  ;  there.  Sir  J.  Mansfield,  C.  J., 
expresses  himself  thus  :  "  I  admit,  that  if 
an  arbitrator  savs,  I  meant  to  have  made 
my  award  according  to  law,  and  have  mis- 
conceived the  law,  or  I  have  mistaken  the 
fact,  the  award  will  be  set  aside,  for  in 
either  case  it  is  not  his  award,  that  is,  it  is 
not  his  true  judgment."  In  Chase  v.  fFest- 
more  (3),  where  all  matters  in  difference 
were  referred  to  a  gentleman  of  the  bar, 
who  made  his  award  as  well  upon  the  mat- 
ters of  law  as  of  fact;  upon  motion  to 
set  aside  the  award,  on  the  ground  of  a 
mistake,  in  point  of  law,  by  the  arbitrator, 
Lord  Ellenborougb  in  discharging  the  rule, 
said,  *'  I  fear  it  is  impossible  to  lay  down 
any  general  or  certain  rule  on  the  subject, 
in  what  cases  the  Court  will  not  suffer  an 
award  to  be  opened.  It  must  be  subject 
to  some  degree  of  uncertainty,  depending 
upon  the  circumstances  of  each  case.  But 
it  is  enough  to  say,  that  in  the  present 
case,  where  the  merits  in  law  and  fact  are 

(1)  6  Ttant.  f55;  s.  c.  1  Marali.  579. 
(f)  1  Taunt.  52. 
(5)  15  East,  S58. 


referred  to  a  person  competent  i 
upon  both,  we  will  not  open  th 
unless  it  could  be  shewn  to  be  i 
ously  against  justice  and  his  dut} 
trator,  that  we  would  infer  misco 
his  part."  In  Richardson^  assig 
bankrupt^  v.  Nourse  (4),  upon  cau 
against  a  rule  for  setting  aside  a 
per  Lord  Tenterden,  C.  J.,  '*  I  d( 
the  length  of  saying,  that  wb 
trators  proceed  upon  a  mistake  o 
principle  of  law,  that  the  Court 
set  aside  their  award.  But  I 
in  this  case,  say,  that  the  arbitral 
decided  contrary  to  any  clear,  v 
blished  principle  of  law ;  and  I  thir 
fore,  that  this  rule  should  be  disc 
In  Young  v.  Walter  (5),  an  award  f 
by  an  arbitrator  upon  a  general  i 
of  all  matters  in  dispute.  No  a[ 
was  made  to  set  aside  the  awa 
motion  was  made  for  an  injunctio 
vent  its  execution  on  the  ground 
take  by  the  arbitrator.  Per  Lor 
<*The  Court  of  King's  Bench  ba 
quarrelled  (3  Eastt  18)  with  a  di 
Lord  Rosslyn,  followed  by  me  (6  f 
I  confess,  I  think  these  decisions  rig 
parties  refer  to  a  person  to  decide 
ters  in  difference  according  to  lai 
means  to  decide  according  to 
mistakes,  the  Court  will  set  th 
But  if  a  distinct  question  of  law, 
thing  else,  is  referred,  as  there  w. 
case  before  Lord  Rosslyn,  and  th 
choose  to  say  they  will  not  take 
cision  of  the  Court,  but  will  take 
an  arbitrator  shall  say  is  the  law 
them,  why  should  they  not  so  agi 
llie  Atiorney  General  v.  Davunn  (i 
certain  commissioners  examined  v 
and  took  depositions  in  writing,  w1 
communicated  to  the  party  intere 
who  had  no  opportunity  of  being 
at  the  examinations  or  cross-exana 
witnesses;  upon  a  subsequent  i 
of  those  accounts  to  arbitratori 
held,  that  the  arbitrators  could  na 
as  evidence  the  depositions  take 
the  commissioners.  Alexander 
said,  '*  I  have  always  understood  I 
trators  are  bound  by  the  same 

(4)  S  Barn.  &  Aid.  239. 

(.»>)  9  Vet.  365. 

(6)  1  M*CIel.  &  YouQge,  150, 
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M  tht  eourU  of  law ;  though,  I 
that  arbitrators,  especially  when 
isawwial  men,  frequently  proceed 
la  not  recognized  by  the  Courts." 
It  to  be  attained,  and  the  conclu* 
t  deduced  from  these  authorities, 
tie,  that  where  the  parties  refer  a 

law  to  a  professional  man,  they 
s  decision  to  be  final ;  but  they 
;  aach  intention,  when  the  arbi- 
tea  apon  himself  to  decide  a  point 
iaea  incidentally,  which  could  not 
lated,  and  which  the  parties  could 
intended  to  refer. 

HTMin.  —  When  parties  choose  a 
a  judge  of  the  law,  they  must 
hia  decision,  unless  tliey  enter 
scific  agreement  to  the  contrary. 
U,  the  admissibility  of  Tucker 
estion  which  required  considera- 
It,  aa  the  arbitrator  has  decided  it, 
lot  disturb  his  decision ;  besides, 
lie  leas  reason  for  our  being  dis- 
ivitli  the  award,  as  the  admission 
sr  is  consistent  with  a  doctrine 
»  Courts  are  inclined  to  favour  : 
the  allowing  of  an  objection  to 
r  to  the  credibility  than  to  the 
ce  of  a  witness. 

Rule  refused, 

Sonrt  of  King's  Bench  came,  upon 
!ding  day,  to  the  same  decision 
linilar  point — Ex  relatione  TaU 


.} 


SFIEaS  V,  MORRIS. 


^  Right — Executor's  Book. 

\tf  im  which  a  deceased  executor 
mself  with  the  receipt  of  the  rents 
i  premises,  is  good  evidence  of  his 
msession,  and  entitled,  as  executor, 
the  rents  of  the  premises  in  ques* 
mgk  he,  the  executor,  may  have  a 
erest  under  the  will  of  the  testator, 
9  til  a  writ  of  right,  the  tenant  must 
\migh  he  make  tender  of  the  denii' 


rit  of  right  was  tried  at  bar. 
rSesiEs,  II.—C.P. 


Stephen,  Serj,,  for  the  tenant,  tendered 
the  demi-mark  before  the  grand  assise  were 
sworn,  and  required  that  the  seisin  of  the 
ancestor,  under  whom  the  demandant  claim- 
ed, should  be  the  first  subject  of  investiga- 
tion. After  some  discussion,  the  Court, 
on  the  authority  of  Toothy,  Bagwell {l\ 
decided  that  the  tenant  should  begin.  A 
bill  of  exceptions  was  then  tendered  on 
the  part  of  the  tenant.  The  grand  assiae 
having  been  sworn — 

Stephen,  Serj,  proved,  for  the  tenant*  a 
possession  of  twenty-five  or  twenty-six 
years,  and  there  rested  his  case. 

Wilde,  Serj.  and  Coleridge,  Serj.,  for  the 
demandant,  stated,  that  Mr.  C.  Parker 
being  seised  in  fee  of  the  estate  in  ques- 
tion, in  1779,  devised  it  to  R.Thatcher 
and  Spiers  (the  demandant's  father,)  and 
their  heirs,  in  trust,  for  several  persons  and 
the  survivor  of  them  ;  the  demandant's  fa- 
ther was  one  of  these  persons,  and  the 
survivor  of  them ;  and  the  demandant 
being  his  father's  administrator,  is  the  per- 
son now  beneficially  interested  in  the  pro- 
perty; he  is  al80  the  sole  legal  owner, 
for  Thatcher,  one  of  the  two  devisees  in 
trust,  died  in  1815.  About  Michaelmas, 
1791,  the  premises  were  destroyed  by  fire, 
and  were  not  rebuilt.  Thatcher,  it  seems, 
subsequently  gave  permission  to  a  person 
named  Wheeler,  to  put  up  a  small  wooden 
shed,  which  served  him  as  a  fruit-stall. 
In  1795,  a  person  named  Brown,  broke 
down  the  wall  which  separated  his  yard 
from  the  premises,  and  began  to  lay  stones 
there  ;  and  in  181 1  ho  gave  Mrs.  Wheeler 
80/.  to  go  out  of  possession.  Morris,  the 
tenant,  got  possession  about  the  year  1 800. 
in  support  of  this  case,  the  will  of  Parker, 
and  the  seisin  of  the  trustees  under  it,  were 
proved.  A  person  from  the  fire-oflice 
produced  the  policy  hook,  but  could  not 
find  the  policy ;  he,  however,  produced  a 
copy  of  that  by  which  Spiers  and  Thatcher 
insured  the  premises.  By  a  reference  to 
the  cash  book  of  1792,  the  loss  was  paid, 
but  the  receipt  of  the  parties  could  not  be 

(1)  11  B.  Mo.  349  ;  «.  c.  4  Law  Journ.C.P.  174. 
— This  case  is  alno  r6[1orte(l  in  1 1  U.  Mo.  236,  S  Bin^. 
446,  and  4  ttsw  Journ.  C.F.  83;  but  (he  liiBciiM- 
aion  there  ia  confined  to  the  propriety  of  the  Court*8 
granting  a  vtnire,  for  summoning  another  knight, 
and  a  hahea$  corpora,  to  compel  the  ap(ioaranco  of 
the  three  knights  who  had  appeared,  and  of  tht 
recognitors,  on  a  subsequent  day. 
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found.  The  entries  in  the  books  were  not 
made  by  the  witness,  but  by  the  secretary, 
who  was  alive,  but  not  in  court ;  this  wit- 
ness was  rejected.  Copies  of  the  registers 
of  tlie  marriage  of  the  demandant's  father 
and  of  his  burial,  and  of  the  baptism  of  the 
demandant,  were  also  put  in.  The  book 
of  poor's  rates  for  the  year  1 790,  was  also 
given  in  evidence,  from  which  it  appeared 
that  the  collector  levied  a  distress  on  the 
premises  for  1/.  10#.  The  demandant  also 
produced  a  book,  purporting  to  be  an  ac- 
count book  kept  by  Thatcher,  who  acted 
as  executor  under  the  will  of  Parker,  in 
which  Thatcher  debited  himself  with  rents 
received  for  the  premises  in  question ;  the 
book  was  described,  *'  The  Estate  of  the 
late  C.  Parker ;"  it  came  from  the  custody 
of  the  attorney  of  the  surviving  executor 
under  Thatcher's  will. 

Stephen,  Serj,,  objected  to  the  admission 
of  this  book  as  evidence.  If  Thatcher  him- 
self were  alive,  he  would  be  incompetent, 
and  therefore,  this  book,  purporting  to  be 
an  account  kept  by  him,  was  inadmissible. 

Wilde,  Serj,,  contra. — The  book  is  per- 
fectly good  evidence,  inasmuch  as  it  is  the 
entry  of  a  party  charging  himself,  and 
doing  that  which  may  be  evidence  against 
him  :  here,  Thatcher  was  clearly  charging 
himself  by  giving  receipts  for  rents  ;  and 
on  the  authority  of  Doe  v.  RawUngs  (2), 
such  charges  make  the  book  evidence. 
There,  it  was  held,  that  entries  by  a  te- 
nant for  life,  in  his  book,  of  the  receipts  of 
the  rent,  to  the  amount  stated,  are  evi- 
dence of  that  fact. 

[TiNDAL,  Lord  C.  J. — These  entries  are, 
strictly  speaking,  evidence  against  the 
party  making  them.  They  are  accounts 
which  he  has  stated  in  his  character  as 
executor,  and  he  is  answerable  to  the 
legatees.  The  very  book  in  which  he 
charges  himself,  is  called  the  executor's 
book. 

[Alderson,  J, — These  entries  are  equi- 
valent to  declarations  made  by  persons 
who  charge  themselves,  and  who  have  pe- 
culiar means  of  knowledge.  The  interest 
of  the  parties  is  quite  the  other  way. 

[Park,  J.,  and  Gasklee,  J.,  concurring, 
the  book  was  received.] 

Stephen,  Serj,,  having  replied— 

(J)  7  Etat,  t79. 


TiNDAL,  Lord  C.  J.,  told  the  ^ 
size,  that  as  the  issue  was  joinec 
mere  right,  it  would  be  for  thea 
upon  the  evidence,  which  had  t 
mere  right,  the  demandant  or  tern 

The  grand  assize  found,  that 
mandant  had  more  mere  right. 


It  was  understood,  that  the  bill  o 
tions  was  withdrawn,  and  that  tbi 
of  the  jury  was,  by  the  consent 
parties,  turned  into  a  special  verd 

As  to  the  account  book,  whet) 
public  or  private  nature,  of  a  i 
party  being  admissible  in  eviden 
Middleton  v.  Melton,  10  Barn,  < 
dl7f  and  the  authorities  there  cite 


1833. 
April  26. 


'C.  H.  T.  HAWKINS,  AH 
BY  JOHN  H.  HAWl 
NEXT  FRIEND,  V.  JO 
KINS  AND  MARY  AY 
KINS. 


Construction  of  Limitations  in  1 
Settlement. 

A  marriage  being  about  to  be  n 
between  T,  H,  and  A»  //.,  it  was  pr 
the  marriage  settlement,  that  certt 
should  be  settled  in  tail  male  upon  tl 
who,  at  the  death  of  T,  IL,  should  i 
cond  son  then  living  of  T,  H,  and  A. 
in  case  of  default  of  issue  answering 
scription,  to  the  third,  fourth,  S^c,  o 
and  excepting  the  eldest,  in  like  man 
for  default  of  such  issue  as  aforesal 
case  there  should  be  two  or  more  dau 
2\  H,  and  A.  //.,  tfien  to  the  use  o 
every  such  daughter,  and  the  heirs 
several  and  resptclive  bodies,  ^h:.  l 
tenants  in  common,  not  as  joint  tena 
in  case  there  should  be  only  one  son 
and  A,  H,,  then  to  tlie  use  of  that 
only  son,  and  the  heirs  of  his  body 
fault  of  such  issue,  to  the  use  of  1 
heirs  and  assigns  for  ever,  T,  /f.,  i 
diale  object  of  the  deed  of  settlemen 
1766,  leaving  four  sons :  Phillip^  w 
1770,  an  infant,  without  issue  ;  Ch 
who  died  in  1829,  without  issue; 
who  died  in  1783,  without  issue  ;  t 
the  defendant  in  this  suit : — HcU 
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ff  Vice  Chancellor  for  the  opi- 
Mffy  that  John,  under  the  ch" 
icA  aceurredf  took  an  ettale  tail 

Dg  case  was  sent  by  the  Vice 
r  the  opinion  of  the  Court, 
lettlement  of  16th  and  17th 
made  upon  the  marriage  of 
fkina  with  Ann  Heywood, 
.  that  ample  provision  had 
Thomas  Hawkins's  eldest  son 
"iage,  under  the  will  of  his 
,  &c.,  certain  estates  in  the 
faddem,  St.  Erth,  Ludgvan, 
nd  Mullion,  in  the  county  of 
e  limited,  subject  to  certain 
3  the  use  and  behoof  of  such 
he  time  of  the  decease  of  the 
Hawkins  should  be  the  se- 
n  living  of  the  body  of  the 
Hawkins  on  the  body  of  the 
^wood  to  be  begotten,  and  of 
3  body  of  such  second  son  law- 
and  for  default  of  such  issue, 
I  behoof  of  the  third,  fourth, 
d  all  and  every  other  son  and 
an  and  except  the  eldest  son 
eing,  of  the  body  of  the  said 
kins  on  the  body  of  the  said 
i  to  be  begotten,  who  should 
>f  such  second,  third,  fourth, 
without  issue  of  his  or  their 
ly  or  bodies,  become  a  second 
and  successively,  and  in  re- 
ader another,  as  they  and 
should  be  in  priority  of  birth, 
il  and  respective  heirs  of  the 
dies  of  all  and  every  such 

lawfully  issuing  ;  and  for 
:h  issue  as  aforesaid,  and  in 
)uld  be  two  or  more  daugh- 
id  Thomas  Hawkins  on  the 
aid  Ann  Heywood  to  be  be- 
<  the  use  of  all  and  every  such 
he  said  Thomas  Hawkins  on 
be  said  Ann  Heywood  to  be 
the  heirs  of  their  several  and 
lies  lawfully  issuing,  to  take 

common,  and  not  as  joint 
in  case  there  should  be  only 
\e  said  Thomas  Hawkins  on 
be  said  Ann  Heywood,  his 
to  be  begotten,  then  to  the 
sldest  or  only  son,  and  the 


heirs  of  the  body  of  such  eldest  or  only  son 
lawfully  issuing;  and  for  default  of  all  such 
issue,  to  the  use  of  the  said  Thomas  Haw- 
kins, his  heirs  and  assigns  for  ever. 

Thomas  Hawkins  died  intestate,  in  1 766, 
leaving  issue  of  the  said  marriage  four  sons 
and  one  daughter.  The  sons  were  — 
Phillip,  the  eldest,  who  survived  his  fatheri 
and  died  in  1770,  an  infant,  and  without 
issue ;  Sir  Christopher  Hawkins,  who  was 
the  second  son,  and  died  in  1829,  without 
issue ;  Thomas  Hawkins,  the  third,  who 
died  in  1 783,  without  issue  ;  and  the  de- 
fendant, John  Hawkins,  the  fourth  son  of 
the  marriage,  and  still  living.  In  1780, 
Sir  C.  Hawkins  suffered  a  recovery  of 
divers  estates,  comprising  amongst  others, 
the  manor  of  Treveneague,  and  certain 
tenements  in  Market  Jew,  alias  Marazion, 
and  in  the  parish  of  Maddern,  which  he 
took  as  tenant  in  tail,  under  the  will  of  his 
great  uncle  Phillip  Hawkins;  and  in  the 
deed  to  make  a  tenant  to  the  prcBci}^^  after 
describing  such  property,  were  added  the 
following  words: — "And  all  other  the 
manors,  &c.  which  were  included  in  the 
entail  under  the  will  of  the  said  Phillip 
Hawkins,  and  all  and  singular  other  the 
manors,  messuages,  lands,  tenements,  and 
hereditaments  of  him,  the  said  Sir  C.  Haw- 
kins, situate,  lying,  and  being  in  the  several 
parishes,  places,  and  precincts  aforesaid,  or 
either  of  them,  in  the  said  county  of  Corn- 
wall. 

The  township  of  Market  Jew,  alias 
Marazion.  and  the  parish  of  Maddern,  were 
mentioned  in  the  recovery  deed,  and  in 
the  recovery;  but  the  parish  of  St.  Erth 
was  only  mentioned  in  the  recovery,  and 
the  parishes  of  Ludgvan,  Uny  Lelant,  and 
Mullion,  were  not  mentioned  in  either  the 
recovery  deed,  or  the  recovery.  By  the 
will  of  Sir  C.  Hawkins,  all  such  parts  of 
the  settled  property,  of  which  he  obtained 
the  fee  by  means  of  the  recovery,  and  also 
the  reversion  in  fee  of  the  remainder,  sub- 
ject to  the  estate  tail,  if  any,  limited  by  the 
said  settlement  to  the  defendant  John  Haw- 
kins, were  devised  to  the  infant  plaintiff, 
C.  H.  T.  Hawkins,  the  son  of  the  testator's 
brother  John,  fox  life,  with  remainders 
over. 

The  questions  for  the  opinion  of  the  Court 
were — first,  whether  John  Hawkins,  the 
fourth  son  of  Thomas  Hawkins,  the  father 
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of  the  said  Sir  C.  Hawkihsi'  did,  under 
or  by  Yirtue  of  the  indentures  of  lease,  re- 
lease, and  settlement,  of  1756,  either  in  the 
lifetime,  or  on  the  death  of  the  said  Sir 
C.  Hawkins,  and  in  the  events  which  have 
happened,  teke  any  and  what  estates  or 
interests  in  the  several  messuages,  lands, 
hereditaments,  and  premises,  comprised  in 
the  said  indentures  of  lease,  release,  and 
settlement,  of  17^6,  or  any,  and  which  of 
^em. 

Second— Whether,  having  regard  to  the 
terms  of  the  indentures  to  make  the  tenant 
to  the  precipe  for,  and  to  lead  or  de^- 
clare  the  uses  of,  the  said  recovery,  which 
was  suffered  by  the  said  Sir  C,  Hawkins, 
in  1780,  such  recovery  comprised  any  and 
which  of  the  several  messuages,  lands»  and 
herediuments,  conveyed  by  die  said  inden* 
tures  of  lease,  release,  and  settlement,  of 
1756,  and  thereby  limited  to  the  use  and 
behoof  of  such  persons  as,  at  the  time  of 
the  decease  of  the  said  Thomas  Hawkins, 
should  be  the  second  son  then  living  of  the 
said  Thomas  Hawkins  on  the  body  of  Ann 
Heywood  to  be  begotten,  and  of  the  heirs 
of  the  body  of  such  second  son  lawfully 
issuing. 

Taddy,  Serj.,  for  the  phuntiff.--There 
can  be  no  question  as  to  the  party  in  whom 
the  ultimate  fee  of  the  lands  included  in  the 
recovery  is  to  vest ;  but  the  lands  not  in 
the  recovery  do  not  pass  to  the  defendant 
by  the  second  limitation  in  the  settlement 
of  the  16th  and  17th  pf  {une  1756.  To 
msintiiin  his  right  to  these  lands,  it  is  in- 
cumbent pn  the  defendsnt  to  make  out,  ac- 
cording to  the  limitationsi  that  he  is  the 
eldest  and  only,  or  the  second,  son  of  Thor 
mas  Hawkins,  but  it  is  deari  that  he  does 
not,  nor  did  he  at  any  time,  answer  either 
description.  Sir  Christopher  survived  his 
eldest  brother,  Phillip,  who  died  a  minor ; 
Thomas,  the  third  son,  died;  there  only 
remained  Sir  Christopher,  and  John,  the 
defendant.  The  Court  will  consider  what 
esute  John  took  st  the  death  of  Sir  Chris- 
topher, who  took  a  vested  estate  in  Uil 
upon  the  death  of  his  elder  brother  Phillip. 
In  what  character  did  John  sUnd  !  What 
was  his  description  upon  the  death  of  Sir 
Christopher  7  He  was  not  then  the  seamd^ 
but  the  eldest  son  of  Thomas.  It  was  dear 
that  he  did  not  answer  the  description  of 
second  son  at  the  death  of  T.  H.,  his  father. 


for  then  he  was  the  fetarth;  ndr  i 
of  the  death  of  Sir  ChrisfopiMN 
he  was  the  eiily  son.     The  two 
time  to  be  taken  into  consider! 
that  of  the  death  of  Thomas,  t 
and  that  of  Sir  Christoi^er.     1 
tion  gave  a  vested  interest  to  Si 
pher,  who  was  the  second  sod  ol 
in  the  lifetime  of  his  eldest  brotb 
In  Driotr  v.  Frank  (1),  where  til 
devised  to  Bacon  Frank,  for  lil 
impeachment  of  waste,  reroaind 
use  of  trustees  during  the  life  of 
in  trust  to  preserve  contingent  re 
and  from  and  immediately  after  tl 
of  the  said  B.  Frank,  then  t 
the  use  of  the  second,  third,  ai 
and  all  and  every  other  the  soc 
of  the  body  of  the  said  B.  FranI 
or  to  be  begotten  on  the  body  o 
Catherine,  his  now  wife,  except 
or  eldest  son,  severally,  snccesi 
in  remainder,  one  after  another 
of  the  several  and  respective  hei 
the  body  and  bodies  of  every  sni 
sons,  except  the  said  first  or  < 
&c.;  and  for  de&ult  of  such  isao 
devised  all  her  said  manors,  A 
use  of  her  godson,  Frank  Sot 
lessor  of  the  plaintifi^  &c. ;  aw 
immediately  after  the  decease 
F.  Sotheron,  then  to  and  to  th 
first,  second,  third,  fourth,    i 
every  the  son  and  sons  of  f 
the  said  F.  Sotheron  lawful 
in  tail  male  successively.     I 
tenant  for  life,  had  issue, 
four  sons.     Richard  died,  wr 
February  1769;  Bacon  died, 
in  June  1789;  Edward  Ri< 
October  1777  ;  Edward  f  rs 
dant,  now  living;  B.  Frank, 
died  in  1812,  leaving  the  def 
only  son,  him  surviving;  Ca 
of  tenant  for  life,  died  in  ) 
was  held,  upon  a  case  resei 
afterwards,  by  permissioi 
turned  into  a  special  verd 
mainder  to  the  sons  of  B 
not  a  contingent  remaindf 
should  be  the  second  so 
death  of  B.  F.,  nor  a  vet 


(1)  3  M.  &  S.  3t;  8.  c. 
Mo.  619. 
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i  or  other  ton  of  B.  F.  liable  to 
ted  by  hifl  becoming  the  first  or 
r  the  death  of  his  elder  brother, 
time  of  B.  F.,  but  a  vested  inde- 
emainder  in  the  second  or  other 

F*  who  should  be  born,  living 
and  therefore.  Bacon  Frank  hav* 
mr  sons,  of  whom  the  second  and 
aecond  and  fourth  were  in  exist- 
le  same  time,  but  all,  except  the 
ed  in  the  lifetime  of  B.  F.,  with- 

that  the  surviving  son  was  en- 
er  the  devise."  In  the  discussion 
le,  as  reported  in  3  Mau,  ^^  SeL, 

J.  says,  "The  point,  whether 
nder  over,  limited  by  that  clause 
isor  of  the  plaintiff,  has  taken 

possession  under  the  circum- 
rhich  have  happened,  depends 
•  questions  :  Ist.  whether  the  es- 
I  to  the  children  of  Bacon  Frank, 
tme  clause,  was  a  vested  interest 
on  answering  the  description  of 
le,  coming  in  esse,  or  whether  it 
in  ooptingency  till  the  determi- 
he  particular  estate.  2nd.  ^*he- 
KMing  it  to  be  vested,  it  is  devest* 
the  events  which  have  happened, 
r  of  tlie  plaintiff  is  to  shew,  either 
is  a  contingent  interest,  or  that, 
ted,  it  is  devested."  Again,  he 
has  been  always  an  object  with 
law  and  of  equity,  to  vest  inter- 
ton  as  the  words  of  the  instru- 
admit  of  it.  Such  a  construction 
lient,  as  it  facilitates  provisions 
es,  by  ascertaining  the  rights  and 
belonging  to  each  member  of  it, 

in  general  to  an  equal  and  fair 
ent  and  distribution."  Neither, 
e  before  the  Court,  can  it  be  ob« 
it  Sir  Christoper  did  not  answer 
iption  of  second  son,  from  his  be- 
e  eldeat  upon  the  death  of  Phillip ; 
rafford  v.  AslUon  (2),  where  A 
>  trustees,  in  trust  for  his  daugh- 
e,  remainder  to  the  second  son  of 

in  tail  male,  and  so  to  every 
on,  with  remainder  over.  There 
ions,  B  and  C ;  B,  the  elder,  died, 

bis  death  C  was  born.  The 
vaa,  whether  C,  not  being  born 
he  death  of  B,  was  a  second  son 


within  the  intent  of  the  will.  Per  Lord 
Chancellor — "  C  was  a  second  son,  and 
must  take,  although  not  according  to  the 
testator*8  design,  but,  as  the  will  is  worded, 
not  to  be  excluded  ;  the  second  son  is  the 
second  in  order  of  birth."  The  case  of 
Lomax  v.  Hulmden  (3),  is  not  adverse  to 
this  decision.  It  only  shews,  in  the  words 
of  Dampier,  J.,  in  the  case  cited,  '*  that 
the  first  son  at  the  time  of  the  testator's 
death,  might  take  under  the  description  of 
Jirsl  son  in  the  will,  though  a  son  had  been 
born,  and  died  after  the  makins  of  the  will, 
and  in  the  testator's  lifetime.  This  ac- 
cords with  what  was  said  in  Lamax  t. 
Holmden,  that  a  person  may  answer  both 
descriptions,  of  primogenitus  el  secundus.  In 
the  case  before  the  Court,  the  estate  vested 
in  Sir  C.  Hawkins,  as  second  son,  in  the 
lifetime  of  his  elder  brother  ;  that  estate 
has  not  been  devested,  and  it  passes  in 
course  to  the  plaintiff  as  his  devisee. 

Mereweiher,  Setj,,  for  the  defendant. — 
The  plaintiff  is  the  son  of  the  defendant, 
and  the  question  is  as  to  the  rights  of  the 
father  and  son.  The  recovery  bars  all  the 
lands  included  in  the  deed,  and  the  only 
doubt  is,  as  to  those  not  included.  It  is 
not  intended  to  controvert  any  of  the  points 
laid  down  by  the  majority  of  the  Judges 
in  Driver  v.  Frank.  The  point  decided 
there,  contrary  to  the  opinions  of  Lord 
Ellenborough  and  Wood,  B.,  was,  that  there 
was  nothing  to  shew  that  it  was  the  inten<' 
tion  of  the  testatrix,  that  the  estate  should 
be  devested.  The  difference  between  the 
two  cases  depends  entirely  upon  the  inten« 
tions  of  the  testator.  In  that  case,  the  inten- 
tion did  not  appear  on  the  face  of  the  will, 
but  was  presented  through  the  medium  of  a 
special  verdict.  But  here,  on  the  face  of  the 
will,  it  appears  to  be  the  manifest  intention 
of  the  testator  to  convey  the  estates  to  the 
second  ;  and,  as  there  was  an  ample  provi* 
sion  made  for  the  eldest,  that  both  estates 
should  never  be  united  in  him.  The  es- 
tate must  vest  either  absolutely  or  condi* 
tionally ;  if  the  former,  it  is  obvious  the 
intention  of  the  testator  would  be  defeated. 
The  case  of  Driver  v.  Frank  was  decided 
on  the  groond  that  the  intention  of  testa- 
trix was  not  manifest.  And  it  would  not 
be  assumed,  that  it  was  her  intention  to 


(f )  S  Vim.  660. 


(3)  i  Ves.  stB.  S90. 
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keep  the  estates  teparate.  In  the  words 
of  Dampier,  J.,  the  testatrix  did  not  ex« 
press,  in  terms,  any  wish  to  keep  the  estate 
devised  by  her,  distinct  from  Mr.  Bacon 
Frank's  own  estate,  after  his  death.  She 
left  it  in  Mr.  Frank's  power,  wholly  to 
defeat  such  supposed  intention.  He  might 
have  cut  off  the  entail  of  his  own  estate, 
and  devised  the  whole  of  his  real  property 
to  his  second  son,  the  holder  of  the  testa- 
trix's estate.  The  period  of  time  for  the 
Court  to  look  at  was,  when  Sir  Christo- 
pher became  the  eldest  son ;  upon  the  death 
of  Phillip,  John,  the  defendant,  was  then 
in  the  situation  of  second  son,  and  he  was, 
according  to  the  limitations  in  the  deed  of 
settlement,  clearly  entitled  to  the  lands  in 
question. 

Toddy,  Serj.t  in  reply,  contended  that  the 
Court  could  not  assume  it  to  be  the  inten- 
tion of  the  testator  to  keep  the  estates  se- 
parate, and  therefore,  the  decision  should 
be  similar  to  that  in  Driver  v.  Frank.  The 
Court  would  govern  itself  by  the  opinion 
of  Jje  Blanc,  J.,  who  in  that  case  said,  "  I 
can  find  no  words  to  warrant  a  devesting  of 
the  estate  once  vested  in  the  event  of  a 
second  or  younger  son  becoming  an  eldest 
son,  such  as  were  the  words  of  the  will  in 
Fen  V.  Loundet  (4),  and  such  words,  I  con- 
ceive, we  cannot  supply,"  The  case  was 
decided  upon  the  doctrine  adopted  by  the 
Courts,  of  never  construing  that  to  be  a 
contingent,  which  they  can,  consistently 
with  the  rules  of  law,  construe  to  be  a  vested 
remainder.  The  Courts  will  pronounce  a 
remainder  to  be  vested  when  they  can,  and 
will  not  decide  it  to  be  contingent,  unless 
they  are  driven  by  legal  necessity  to  such 
decision. 

The  following  certificate  was  sent : — 

We  have  heard  this  case  argued  before 
us  by  counsel,  and  have  considered  it,  and 
we  are  of  opinion  that  John  Hawkins,  the 
fourth  son  of  Thomas  Hawkins,  father  of 
the  said  Sir  Christopher  Hawkins,  did, 
under  and  by  virtue  of  the  said  indentures 
of  lease  and  release,  and  settlement,  of  the 
IGth  and  17th  of  June  1756,  on  the  death 
of  the  said  Sir  C.  Hawkins,  and  in  the 
events  which  have  happened,  take  an  estate 
in  tail  general,  in  the  messuages,  lands, 

(4)  4  Burr.  2250. 


tenements  and  Lereditaaem^  cri 
wame,  alias  Alwertoo*  alias  AhmM 
A 1  war  ton,  and  the  grist  wB  ika 
longing,  one  third  of  the  msaorad 
of  Trewinnard,  and  the  saiBs  ol 
winnard  Mills  ;  and  also  that  M 
tenement  called  Colrogger,  hciag 
the  premises  comprised  io  the  SH 
tures  of  lease  and  release,  aad  sd 
of  the  16th  and  17th  of  Jane  175C 

N.  C.  Ton 

J.  A.  PaxK. 

S.  Gasxm. 

E.RALM 


1833.     7  COTTER  r.  the  baxx 
May  1.   3  lasi>. 

Interpleader— \  ^  2  Will  i.  c. 

A  parly  who  makes  merely  m 
freight  upon  certain  goods  in  kis  f 
the  property  in  which  is  sougkl  by  it 
has  not  such  a  distinct  interest  m  i 
as  will  deprive  him  of  the  benefit  m 
tion  of  the  Interpleader  Act^  \  t^t 
c.  58;  inasmuch  as  such  claim  M 
the  goods  themselves,  and  must  bi 
by  that  parly,  whoever  he  may  be,  i 
hands  the  goods  may  come*  Tke  j 
applies  for  and  obtains  the  proieet 
statute,  is  entitled  to  his  costs  out  oj 
or  of  the  proceeds  of  the  goods  » 
the  subject  of  discussion. 

Wilde,  Serj.  had,  on  a  former 
tained  a  rule,  on  the  part  of  the 
&  Company  of  the  Bank  of  Eng 
ing  on  tlie  plaintiff,  and  also  o 
Harris,  and  James  Guest,  to  s 
why  tlie  said  Joseph  Harris  ai 
Guest  should  not  appear  and  atal 
ture  of  their  claim  to  the  sacks  < 
bullion  or  silver  coin,  sought  to 
vered  in  this  action,  and  to  m 
relinquish  such  claim  ;  and  if  the; 
such  claim,  why  they  should  not 
defendants  in  this  cause,  instead  < 
sent  defendants,  and  why,  upon 
dants  delivering  up  the  said  aac 
of  bullion  or  silver  coin,  in  sucb 
the  Court  may  direct,  subject  to 
ment  of  the  freight  thereof,  alrea 
the  said  defendants,  together  wit 
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defendants  or  tlieir  attor- 
le  said  plaintiff,  or  by  the  said 
irris  and  James  Guest,  of  their 
tid  occasioned  by  this  cause  and 
I  to  the  Court,  to  be  respectively 
me  of  tlie  Prothonotaries  of  this 
further  proceedings  in  this  cause 
t  be  stayed,  pursuant  to  the  act 
leot  in  that  case  made  and  pro- 

e  was  granted,  upon  the  affidavit 
^gard,  principal  clerk  in  the  Bul- 
i  of  the  Bank  of  England,  which 
lubstance,  that  on  or  about  the 
of  October  1831,  three  several 

delivered  at  the  Bullion  Office 
ik  of  England,  they  having  been 
I  Falmouth  by  the  ship  Rinaldo, 
memorandum  was  sent  with  the 
:h  stated  that  the  dollars  contain- 
bags  were  shipped  by  Cotter,  at 
ieo,  July  the  26th.  In  the  same 
October  1881,  three  other  bags 
delivered  at  the  said  Bullion  Of- 
Bank,  they  having  been  brought 
thby  the  Mi^  Swallow  \  with  these 
came  a  bill  of  lading,  the  indorse* 
hich  stated,  that  the  dollars  were 
f  David  B.  Cotter,  and  were  to  be 
at  the  Bank  of  England,  unto 
>rder  or  his  assigns ;  freight,  2L 

The  Governor  &  Company  of 
of  England  knew  nothing  ol'  the 
ices  under  which  the  said  bags  of 
d  other  silver  coin  were  transmit- 
m,  or  to  whom  the  same  belonged, 
h  of  July  last,  Joseph  Harris  and 
est»  as  the  assignees  of  the  estate 
I  of  W.  Matthie  and  G.  Matthie, 

bill  of  complaint  in  the  High 
Ihancery,  against  the  above-named 
ind  defendants,  thereby  stating 
ing,  that  they,  the  said  Joseph 
d  J*  Guest  were,  as  such  assig- 
le  said  W.  Matthie  and  C.  Mat- 
led  to  the  said  six  bags  of  dollars 
Iver  coin  or  bullion.  And  the  said 
I9  that  the  Governor  &  Company 
nk  of  England  might  be  decreed 
up  to  the  said  Harris  and  Guest, 
ags  of  dollars,  &c. ;  and  that  in 
ime  the  above-named  defendants 
restrained  by  the  injunction  of 
ourtffrom  delivering  the  same,  or 
hereof,  to  the  above-named  plain- 


tiff, or  to  any  other  person  or  persons,  other 
than  the  said  Harris  and  Guest ;  and  that 
the  above-named  plaintiff,  D.  Cotter,  mighty 
in  like  manner,  be  restrained  from  receiving 
the  same  or  any  part  thereof,  and  also  from 
taking  any  proceedings  at  law  for  the  pur- 
pose of  receiving  and  obtaining  possession 
of  the  same.  On  or  about  the  10th  day 
of  August  1882,  the  solicitors  of  the  above- 
named  defendants  were  serred  by  the  soli- 
citors of  Harris  and  Guest,  with  notice  of 
an  injunction,  restraining  the  said  Governor 
and  Company  of  the  Bank  of  England,  from 
delivering  up  the  said  bags  of  dollarsi 
&c.  On  or  about  the  21st  day  of  Janu- 
ary last,  the  solicitors  of  the  above-named 
defendants  were  served  by  the  solicitor 
for  the  plaintiff,  with  a  copy  of  an  order, 
purporting  to  be  made  by  the  Vice  Chan- 
cellor, on  ihe  17th  of  January  last,  where- 
by it  was  ordered  that  the  said  injunc- 
tion should  be  dissolved.  On  or  about 
the  I7tli  of  January  last,  the  solicitors  of 
the  above-named  defendants  were  served 
by  the  solicitors  of  Harris  and  Guest,  with 
a  notice  in  writing,  stating,  in  substance, 
that  the  coin  and  bullion,  imported  in  the 
ships  Rinaldo  and  Swallow^  were  the  pro- 
perty of  W.  and  C.  Matthie ;  and  that  on 
the  2Cth  of  January  1882,  a  fiat  in  bank- 
ruptcy was  issued  against  them,  and  they 
were  found  and  declared  bankrupts,  and 
Harris  and  Guest  were  duly  chosen  assig- 
nees, &c.  The  notice  then  required  the 
defendants  not  to  part  with  the  bullion,  or 
any  part  of  it,  to  any  person  or  persons 
other  than  the  said  assignees;  and  that  they, 
the  assignees,  would  hold  the  defendants 
liable.  The  deponent  then  stated,  that  he 
has  been  informed,  and  believes,  that,  on 
the  2l*th  of  the  same  month  of  January,  an 
application  was  made  to  the  Lord  High 
Chancellor,  who  refused  to  grant  any  in- 
junction thereon  ;  and  that  the  said  Harris 
and  Guest  have  not  only  amended  their  said 
original  bill  so  filed  by  them  as  aforesaid, 
but  have  also  filed  a  supplemental  bill  in 
the  same  suit,  and  have  also  made  the  above- 
named  defendants  parties  thereto.  On  or 
about  the  1st  day  of  February  instant,  the 
above-named  plaintiff,  Cotter,  commenced 
the  present  action,  and  hath  delivered  a  de- 
claration therein.  Harris  and  Guest  also 
persist  in  claiming  the  same,  and  they 
threaten  to  prosecute  the  said  suit  to  insti- 
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tuted  at  aforesaidi  with  a  vievr  to  obtain  a 
decree,  that  the  said  defendants  shall  de- 
liver up  such  bags  of  dollars  and  coins  to 
them,  the  above-named  defendants.  The 
Governor  and  Company  of  the  Bank  of  Eng* 
land  claim  no  interest  in,  or  right  to  the 
said  bags  of  dollars  and  coin,  save  and  ex- 
cept that  the  said  defendants  have  paid  the 
aum  of  18/.  8#.  as  and  for  freight  of  the 
first-mentioned  bags  by  the  Rinaldo  packet, 
and  save  and  except  there  is  a  oiaim  for 
freight  on  the  three  bags  by  the  Snallow 
packet,  amounting  to  15/.  10#.  or  there- 
abouts. The  defendants  are  ready  and  will- 
ing to  bring  into  court,  or  deliver  up  the 
said  six  bags  of  dollars,  or  dispose  of  the 
same  as  the  Court  shall  direct,  upon  pay- 
ment of  such  two  several  sums  as  last-men- 
tioned. In  manner  aforesaid,  the  said  bags 
of  bullion  and  silver  coin  are  claimed  by 
tbe  said  plaintiff,  and  the  said  Harris  and 
Guest;  and  tbe  said  defendants  do  not 
claim  any  interest  in  the  said  bags  of  bul- 
lion, &c.,  excepting  only  for  the  charges 
aforesaid ;  and  the  said  defendants  do  not 
in  any  manner  collude  with  the  said  Harris 
and  Guest,  but  are  ready  to  bring  into 
court  the  said  bags  of  bullion,  ftc,  for  which 
this  action  is  brought,  or  dispose  of  the 
same  in  sucb  manner  as  the  Court  may 
order  or  direct. 

Bompas^  Serj,^  for  the  assignees,  Messrs4 
Harris  and  Guest,  intimated  the  wish  of 
his  clients  to  be  made  defendants  in  a 
feigned  issue,  to  be  brought  to  try  the  right 
of  the  plaintiff  to  the  bullion  in  question, 
which  in  the  meantime  should  remain  in 
the  custody  of  the  present  defendants,  to 
abide  the  event. 

CoUridge^  Serj,,  for  the  plaintiff.  Cotter, 
shewed  cause. — The  Bank  had  no  right 
to  apply  to  the  Court  under  the  statute,  as 
they  were  not  within  its  relief  or  protec- 
tion. The  case  was  similar  to  that  of 
Braddick  v.  Smith  ( I ),  in  which  the  defendant, 
against  whom  an  action  of  trover  was  brough  t 
for  goods  which  he  detained  for  his  lien, 
moved  the  Court  that  the  plaintiff  should  pay 
his  lien,  and  that  another  defendant  should 
be  substituted  in  his  place.  The  Court 
did  not  think  that  the  Interpleader  Act 
extended  to  a  case  where  the  actual  defen- 
dant had  a  legal  claim,  and  refused  the 


motion.  So,  in  the  case  before  tlu 
the  Bank  of  England  had  a  leg] 
upon  the  bullion,  and  had  no  fen 
by  a  bill  of  interpleader  in  the  < 
equity.  They  m'ere  not  within  the 
the  words  of  which  expressly  ens 
the  defendant  does  not  claim  any 
in  the  subject-matter  of  the  suit,  I 
the  right  thereto  is  claimed  or  sup| 
belong  to  some  third  party,  &c. 
these  circumstances,  therefore,  th( 
would  perceive  the  impossibility  o 
fering,  and  the  rule  would  be  consc 
discharged. 

Wilde,  Serj,,  in  support  of  the  n 
this  case,  the  assignees  of  the  ba 
had  served  the  Bank  with  notice  no 
liver  the  bullion  to  any  claimant 
was  then  filed  by  the  assignees  ags 
plaintiff,  to  obtain  an  injunction,  wh 
upon  answer  put  in,  dismissed  upoc 
of  practice.  Why,  under  such 
stances,  should  the  Bank  be  depi 
the  benefit  of  the  statute?  Supp 
Bank  not  to  be  entitled  to  the  relief 
they  must  of  necessity  file  a  bill  o 
pleader.  There  is  no  analogy  betw 
and  the  casis  of  Braddick  v.  Smit^ 
Court  there,  thought  it  had  no  juri 
under  the  statute,  inasmuch  as  the 
lien,  advanced  by  the  defendant,  v 
fined  to  him  and  to  him  alone  ;  wh< 
the  present  case,  the  claim  is  not  tl 
fined,  as  the  freight  must  be  paid 
party,  whoever  he  may  be,  to  wb 
bullion  is  ultimately  found  to  belonj 
Court  will,  therefore,  see  the  pro| 
making  the  rule  absolute,  and  direc 
plaintiff  to  interplead  with  the  as 
As  to  the  other  question,  that  of  ei 
Court  will,  no  doubt,  follow  the  exi 
the  Court  of  Chancery,  which  bel 
1  &  2  Will.  4,  decreed  costs  out 
fund  to  the  party  who  interpleade 
In  Fairhr other  v.  Pratteni  and  A 
(2),  the  plaintiff,  an  auctioneer,  filed 
of  interpleader  against  the  vendor  i 
chaser  of  an  estate,  who  both  clai: 
deposit  money  in  his  hands.  The 
after  retaining  the  auction  duty,  pai< 
lance  of  the  deposit  money  into  court 
ordered,  that  the  costs  of  the  plainii 
taxed,  be  paid  by  the  Deputy  Hemev 


(1)  9  Biag.  84;  s.  €.  10  Law  Jouin.  C.P.  154. 


(f)  1  Daniel,  64. 


EASTER  TERM,  18.^3. 


101 


laiotiflr  or  his  clerk  in  court,  out  of 
of  l$2L  10#.  cash  in  court,  ]Miid 
i  pLiintiflT.  In  Aldridge  ▼.  Mesner 
'\Uekmrck  (9%  the  plaintifT  filed  his 
ioterplemder  against  Meaner  and 
ureh,  tlie  former  of  whom  bought 
from  the  latter  by  auction,  for  se- 
■e  guineas.  The  plaintiff  was  the 
er«  The  horse  was  returned  as 
y  before  the  plaintiff  had  paid  over 
ley*  Both  parties,  the  buyer  and 
roaght  actions  against  him  for  the 
Ihe  Lord  Chancellor  ordered 
Meaner  to  proceed,  and  that  com- 
by  Whitechurch  to  be  restrained. 
was  nonsuited,  and  upon  applica- 
Aldridge,  that  he  should  have  his 
it  of  the  fund  which  lie  paid  into 
be  Lord  Chancellor  said,  **  The 
>f  the  case  is,  that  the  plaintiff 
mwe  his  costs,  and  he  has  a  lien  for 
the  fund."  There  can  be  no  doubr, 
ic  Bank  had  filed  their  bill  of  inter- 
tbey  would  be  entided  to  their 
1  charges  out  of  the  fund  ;  and  there 
rcASon  for  depriving  them  of  this 
{e*  in  consequence  of  their  adopt- 
course  directed  by  the  statute,  as 
t  least  expensive  and  inconvenient. 

LL,  Lomn  C.  J. — As  it  appears  to 
case  is  within  the  principle  and  the 
'  the  act  of  parliament,  Ihe  reci- 
9  act  is  in  these  words  :  "  Whereas 
lappens,  that  a  person  sued  at  law 
ecovery  of  money  or  goods,  where- 
la  no  interest,  and  which  are  also 
of  him  by  some  third  party,  has  no 
f  relieving  himself  from  such  ad- 
Jms,  but  by  a  suit  in  equity  against 
tiff  and  such  third  party,  usually 
bill  of  interpleader,  with  expense 
f."  Having  thus  stated  the  mis- 
macts,  by  way  of  remedy,  "  That 
>lication  made  by  or  on  the  behalf 
Bfendant  sued  in  any  of  His  Ma- 
mrts  of  law,  &c.,  made  after  decla- 
d  before  plea,  by  affidavit  or  other- 
wing  that  such  defendant  does  not 
y  interest  in  the  subject-matter  of 
lut  that  the  right  thereto  is  claimed 
led  to  belong  to  some  third  party 
that  such  defendant  is  ready  to  bring 

(3)  6  Ves.  418. 
StaiEs,  II.— C.P. 


into  court  or  pay  or  dispose  of  the  subject- 
matter  of  the  action,  in  such  manner  as  the 
Court  or  any  Judge  thereof  shall  diiect, 
it  shall  be  lawful  for  the  Court,  or  any 
Judge  thereof,  to  make  rules  and  orders 
calling  upon  such  third  party  to  appear  and 
to  state  the  nature  and  particulara  of  his 
claim,  and  maintain  or  relinquish,  &c.,  and 
finally,  to  order  auch  third  party  lo  make 
himself  defendant  in  the  same  or  other  ac- 
tions," &c. 

From  the  nature  of  the  facts,  as  they  ap- 
pear before  the  Court,  I  see  no  mode  by 
which  the  defendants  can  protect  themselves 
against  tlie  claims  of  the  assignees  and  the 
conflicting  claims  of  the  plaintiff,  except  by 
filing  their  bill  of  interpleader  in  the  court 
of  equity,  the  very  mischief  of  which  the 
statute  complains,  and  the  object  of  which 
it  was  to  prevent.  I  was,  at  first,  of  opi- 
nion, that  the  proceedings  in  equity  might 
prevent  such  necessity ;  but  I  find  such  is 
not  the  case,  as  these  proceedings  consti- 
tute a  suit  by  the  assignees,  against  Colter 
■lone ;  and  the  bill  filed  does  not  notice 
the  position  of  the  Bank  as  stakeholder 
between  the  two.  The  motion,  therefore, 
is  clesr  of  any  objection  which  may  arise 
from  the  present  proceedings  in  equity. 
As  to  the  second  objection,  arising  from  the 
allegation  of  the  Bank  having  an  interest 
in  the  subject-matter  of  the  suit,  and  being 
consequently  not  within  the  protection  of 
the  statute :  it  must  be  recollected,  that  in 
the  affidavit,  all  interest  in  the  bullion  is 
disclaimed  by  the  Bank;  they  make  no 
claim  upon  it.  They  have  paid  a  certain 
sum  for  freight  and  charges,  which  is  a  debt 
due  from  the  goods  themselves.  They 
deny  all  interest  in  the  subject-matter; 
they  make  the  bullion  itself  their  debtor, 
happen  what  may,  or  into  whatever  handa 
it  may  chance  to  come.  As  to  the  costs,  I 
do  not  see  how  this  Court  can  adopt  a  bet- 
ter course  than  that  acted  on  in  equity,  at 
exemplified  in  the  cases  cited  by  my  Bro- 
ther Wilde. 

Park,  J.  —  I  am  of  the  same  opinion. 
If  we  were  to  discharge  this  rule,  we  should 
be  making  the  act  of  parliament  nugatory. 

Oaseleb,  J.  concurred. 

Aldbrson,  J. — By  granting  this  rule,  the 
Court  will  act  in  a  manner  perfectly  con- 
sistent with  the  construction  of  the  act  of 
parliament.     The  bullion,  the  subject-mat- 
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ter  of  the  suit,  is  suhject  to  a  lien  for 
Ireiglit,  no  matter  into  whose  hands  it  may 
come.  This  was  not  tlie  case  in  Braddick 
V.  Smith  :  there,  one  of  the  parties  liad  a 
lien ;  he  had  therefore  a  distinct  interest : 
in  the  present  case,  neither  of  tlie  claimants 
had  such  hen  ;  tlierefore,  here,  there  is  no 
such  interest. 

Rule  absolute :  its  form  to  be 
Mettled  by  Alder  ton ,  J,,  at 
chambers. 


1833.     f 
May  7.   }^ 


COWP£R  AVD  ANOTHSR,  EXB- 
CUTORS  OV  NASH,  0.  QOOMOND, 
CLBRK. 


Annuity — Statute  of  Limitations,  21  Jac. 
1.  c.  16. 

If  the  grantor  of  an  annuity  treat  the  an* 
nuity  as  an  exbiting  contract,  and  pay  the 
grantee  the  stipulattd  sum  for  many  years, 
and  he  t/ien  cancels  the  securities  and  avoids 
the  annuity  fur  a  defect  in  the  memorial ;  and 
iff  to  an  action  brought  against  kirn  by  tike 
grantee,  to  recover  the  consideration  money, 
he  pleads  tlie  Statute  of  Limitationst  such 
statute  will  be  computed  to  run  from  the  time 
at  which  the  annuUy  was  avoided,  not  from 
the  time  at  which  the  consideration  money  was 
originally  paid*  la  such  case,  money  had 
and  received  is  a  proper  form  of  action, 
although  the  annuity  deed  be  uncancelltd^ 

Assumpsit  for  money  had  and  received, 
to  recover  the  balance  of  the  consideration 
money  paid  for  a  certain  annuity,  of  which 
the  defendant  was  the  grantor.  The  action 
was  tried  before  the  Chief  Justice  Tindal, 
at  the  London  Sittings  after  Michaelmas 
term,  1832. 

The  defendant  pleaded  the  general  issue, 
and  the  Statute  of  Limitations.  Verdict 
for  the  plaintiff,  1,87^/.,  being  the  balance 
claimed,  subject  to  the  opinion  of  the  Court 
on  the  following — 

CASE. 

By  a  certain  indenture,  produced  by  the 
plaintiffs,  bearing  date  the  31st  of  May 
1 8^4,  an  annuity  was  granted  of  237/.,  by  the 
defendant,  for  his  life,  to  A.  J.  Nash  and  G. 
A.Nash.  The  consideration  paid  for  the  same 
was  1,899/.  The  annuity  was  further  secur- 


ed by  a  warrant  of  attorney  and  ji 
thereon  for  4,000/.,  set  forth  in  t 
of  the  annuity.  The  indenture  v 
executed  by  the  defendant,  and.  th 
was  paid  by  the  grantees.  An  e 
committed  in  the  memorial,  by  sti 
amount  of  the  annuity  to  be  2% 
237/.;  payments  were  made  undei 
nuity  in  1829,  not  aflerwards;  writ 
cution  and  sequestration  on  the  sa 
ment,  mentioned  in  the  said  annul 
were  sued  out  in  1829,  to  rea 
arrear  in  that  year.  The  vicar 
sequestered,  and  the  goods  and  ch 
the  defendant  were  taken  in  en 
Evidence  was  given  on  the  trial 
plaintiffs,  that  the  said  writs  of  te 
tion  and  execution  were  issued,  a 
quest  of  the  defendant.  In  Mic 
term,  1830,  a  rule  obtained  by  th 
dant,  in  the  King's  Bench,  for  setti 
the  warrant  of  attorney,  and  the  ji 
thereupon,  and  the  writs  of  execu 
sequestration  issued  in  pursuance 
judgment,  was  made  absolute,  u 
condition  of  the  defendant's  paying 
of  the  judgment,  execution,  seque 
and  of  the  motion — (see  1  Bam. 
634.)  Upon  the  trial,  the  annu: 
was  given  in  evidence  uncancelled, 
of  the  annuity  deed  accompanies  i 
The  deed  is  considered  a  part  of  i 
and  may  be  referred  to  if  either  pai 
fit  to  do  so. 

Questions  for  the  opinion  of  tin 

First — Whether  the  Statute  of 
tions  is  an  answer  to  the  action. 

Second — Whether  the  plaintiff! 
titled  to  recover  in  this  form  of  ac 
annuity  deed  being  still  uncance 
the  Court  be  of  opinion  that  the 
are  entitled  to  maintain  the  act 
verdict  to  be  entered  for  such  sm 
Court  shall  direct.  If,  on  the  oth 
the  Court  be  of  opinion  that  the 
not  maintainable,  a  nonsuit  to  be  • 

The  points  relied  on  by  the  oo 
parties  were  these : — The  annu 
bearing  date  more  than  six  yeai 
the  commencement  of  the  action 
fendant  contended,  that  the  Si 
Limitations  began  to  run  from  thi 
the  deed,  at  which  time  the  orig 
sideration  money  sought  to  l>e  r 
was  advantod. 
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ihe  idainiiflTs  it  was  insisted,  that 
ute  did  not  begin  to  run  until  Mi* 
IS  term,  1 830,  when  the  warrant  of 
f,  judgment,  and  writs  of  execution 
juestration,  were  set  aside  by  the 
if  King's  Bench. 

I  the  second  point,  is  was  said  for 
fndant,  that  the  action  should  have 
ought  on  tlie  annuity  deed,  it  being 
cancelled.  The  plaintiffs,  contra, 
consideration  money  was  given  fur 
ir«  security  of  the  annuity  deed, 
of  attorney,  and  judgment,  and  the 
art  of  the  entire  security  being  set 
bey  are  entitled  to  recover  in  the 
action. 

f,  Serj,t  for  the  plaintiffs. — The 
s  are  entitled  to  the  judgment  of 
nrti  upon  the  facts  stated  in  this 
The  first  point  which  arises  is, 
r  the  Statute  of  Limitations  is  an 
to  the  action.  Upon  that  question, 
n  to  dates  will  enable  the  Court  to 

The  annuity  deed  was  dated  the 
May  1824,  more  than  six  years  be- 
>  commencement  of  the  action.  No 
if  the  cause  of  action  could  be  said 
i  commenced  at  such  period,  the 
might  operate,  and  the  defence 
le  available ;  but,  it  should  be  re- 
d,  that  this  was  considered  as  a  sub^ 
Mntract  by  the  grantor,  until  18 JO. 
the  Michaelmas  term  of  that  year, 

the  securities  by  an  application  to 
irt  of  King's  Bench.  This  proceed- 
»pted  at  his  own  desire,  was  a  strong 
ivincing  proof,  that  he  treated  the 
as  an  existing  contract  up  to  that 
and  that  he  was  anxious  to  release 
from  it,  at  the  expense  of  the  costs, 
le  was  ordered  to  pay.  If  the  cause 
m  only  begins  when  the  annuity 
icelled,  the  question  is,  when  such 
t  took  place.  It  was,  no  doubt,  when 
tract  for  the  annuity  was  stripped 

severed  from  the  securities,  and 
ere  avoided  in  consequence  of  the 
in  the  memorial.  In  this  action,  it 
t  competent  to  the  grantees  to  take 
ige  of  their  own  error,  in  regard  to 
morial ;  and,  consequently,  there 
De   no   cause   of   action    until   the 

attempted  to   set  aside   the  an- 

Wnddcil  V.  Lynam  and  Jones  ( 1 ), 
(1)  1  Esp.  Kc]).  509. 


WaUr$  V.  Afantell  (2\  Htiil  DaviSf  executrix 
of  Griffilhtf  V.  Bryan  (J),  all  shew,  that  the 
grantee  of  an  annuity  cannot  maintain  an 
action  to  recover  the  consideration  money, 
until  the  annuity  is  set  aside  by  the  grantor ; 
and  in  Daoist exicutrix o/GriffithSf  v.  Jirynn, 
Mr.  Justice  Bay  ley  wasof  opinion,  that  the 
decision  of  the  Court  in  Ukkt  t.  Hirks{^) 
was  perfectly  consistent  with  that  in  the 
former,  inasmuch  as  in  Hicks  v.  Hicks  the 
grantor  of  tl>e  annuity  insisted  that  the 
contract  was  void ;  the  grantee  was,  there- 
fore, at  liberty  to  contend  for  the  same 
thing ;  and  the  only  point  ruled  was,  that 
the  grantor  had  a  right  to  set  off  the  pay- 
ments, which  he  had  made  on  account  of 
the  annuity,  in  an  action  brought  by  the 
grantee  to  recover  the  money ;  it  is,  there- 
fore, clear,  that  an  objection  to  the  annuity 
on  account  of  a  defect  in  the  memorial,  can 
only  be  used  in  the  mouth  of  him,  for 
whose  protection  the  statute  was  intended  ; 
and  that,  it  is  not  competent  to  the  grantee 
to  charge  the  grantor  with  the  legal  effect 
or  consequences  of  his  own  omission.  The 
real  questions  are,  what  are  the  rights  of 
the  parties?  and  has  this  been  treated  as  an 
existing  contract  by  both  within  six  years? 
for,  if  it  has,  the  statute  cannot  be  said  to 
operate.  It  may  be  admitted,  that  in  the 
year  1 830,  it  was  considered  to  he  an  exist- 
ing contract  only  by  one,  the  other  having 
then  objected  to  pay ;  but,  to  this  it  can  be 
answered,  tliat  that  party  admitted  it  to  be 
an  existing  contract  as  long  as  he  con- 
tinued to  pay.  The  case,  to  use  the  words 
of  Mr.  Justice  Bay  ley  in  D<wis^  executrix 
of  Griffiths^  V.  Bryan,  is  clear  on  the  prin- 
ciples of  law  and  honesty  ;  indeed,  every 
authority  and  principle  shew,  that  the  con- 
tract exists  until  it  is  avoidi'd  by  one ;  and, 
consequently,  no  cause  of  action  can  be 
said  to  arise  until  such  incident  occurs.  As 
to  the  objection  Co  the  form  of  action, 
founded  on  the  deed  being  still  uncan- 
celled, Chawncr  v.  fVhaUy(5)  shews,  that 
all  the  bonds  connected  with  the  grant  of 
the  annuity  are  a  part  of  the  assurance, 
whereby  the  grant  of  the  annuity  may  be 
evidenced.      In  Scurfitld  v.   Gotvland{G)^ 

(2)  3Tiunt.A6. 

(:J)  6  li.  &  C.  651  i  n,  c.dLaw  Jouriu  K.B.  «S7. 

(4)  li  East,  V2. 

(5)  3  East,  500. 

(6)  6  East,  \;il. 
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where  the  grantor  of  an  annuity  applied 
to  have  it  set  aside  on  motion,  and  to  va- 
cate a  judgment  which  had  been  irregularly 
entered  up  on  a  warrant  of  attorney,  which 
was  given  for  entering  up  judgment  on  a 
bond  in  another  court,  to  secure  the  an- 
nuity, and  the  Court,  accordingly,  set  aside 
the  judgment,  it  was  held,  that  the  grantee 
might  recover  back  the  consideration  money 
in  assumpsit,  and  was  not  put  to  his  action 
on  a  bond,  which  was  also  given  for  secur- 
ing the  annuity.  Garrow  and  Marryatt, 
for  the  grantee,  said,  '*  That  as  the  grantor 
made  his  election  to  vacate  the  annuity, 
and  having  at  least  withdrawn  cne  of  his 
securities  for  it,  the  eonsideration  which 
was  paid  for  all  the  securities  has  failed  ; 
and,  therefore,  be  is  entitled  to  recover  it 
back."  Per  Lord  Ellenborough, '« The  ar- 
gument last  urged  is  very  forcible.  The 
plaintifFcontracted  for  one  entire  assurance, 
consisting  of  several  securities,  and  he  has 
a  right  to  have  that  assurance  entire,  or  to 
have  back  his  money.  The  defendant  has 
taken  away  one  of  his  securities;  and, 
therefore,  the  consideration  for  the  money 
has  failed."  It  must,  however,  be  admitted, 
that  in  Walker  v.  Lucarray  (7)t  where  an 
action  was  brought  to  recover  a  sum  of 
money,  being  the  consideration  paid  by  the 
plaintiff  for  an  annuity,  granted  to  him  by 
the  defendant,  in  the  month  of  January 
1801,  the  annuity  had  been  set  aside  by 
the  Court,  in  Michaelmas  term,  1805,  on 
account  of  a  defect  in  the  memorial ;  prior 
to  the  annuity  being  so  set  aside,  the  de- 
fendant had  become  a  bankrupt,  and  had 
then  obtained  his  certificate.  Lord  Ellen- 
borough  said,  "  The  annuity  having  been 
set  aside,  must  be  considered  as  if  it  had 
never  existed;  of  course  the  relation  took 
place  to  the  time  when  the  money  was 
paid,  which  having  been  paid  for  an  annuity 
afterwards  set  aside,  there  was  no  con- 
sideration for  the  money  paid,  and  the 
plaintiff's  title  to  the  money  was  from  that 
time ;  the  plaintiff's  right  to  the  money,  hav- 
ing, therefore,  preceded  the  bankruptcy, 
the  certificate  was  a  bar."  This  decision 
was  directly  at  variance  with  the  others  on 
the  same  subject,  and  it  was  nevejr  submit- 
ted to  the  consideration  of  the  Court.  It  is 
clear,  that  the  Statute  of  Limitations  can- 

(7)  6  Ef»p.  Rep.  98. 


not  be  pleaded  to  this  action 
slightest  prospect  of  success,  ai 
payment  made  on  the  ground  of  tb 
on  the  1st  of  January  1829,  is  su 
prevent  the  operation  of  the  ata 
the  last  enactment  on  the  8ubj< 
Geo.  4.  c.  14,  (Lord  Tenterden* 
a  proviso,  takes  care  that  nothii 
contained  shall  alter,  or  take  awt 
sen,  the  effect  of  any  payment  of 
cipal  or  interest,  made  by  any  per 
ever.  The  defendant  has  no  right 
this  money :  he  received  it  as  a  < 
tion  for  an  annuity  which  has  fail 
such  failure,  the  law  implies  a  new 
A  party  cannot  receive  money  in 
racter  and  retain  it  in  another, 
should  be  judgment  for  the  plain 
Jones,  Serj.,  for  the  defendan 
the  various  decisions  on  the  sub 
impossible  to  maintain,  that  wh< 
nuity  is  avoided,  the  grantee  may 
his  remedy  in  an  action  for  mone^ 
received  ;  it  is  impossible  to  com 
he  is  confined  to  his  action  for  a 
covenant  on  the  deed  found  uni 
The  only  question,  therefore,  fbr 
ation,  is,  whether  the  statute  is  a 
fence  ?  The  action  is  brought  f 
had  and  received;  the  defiendai 
non  asvinipsil  infra  sex  armos, 
referred  to  in  1  Esptnasse,  no  d< 
blishes,  upon  the  authority  of  Lore 
that  it  is  the  duty  of  the  grante< 
the  deeds  properly  memorialii 
still,  as  the  Statute  of  Limitatio 
pleaded,  the  question  is,  from  v 
can  it  be  computed  to  run  ?  Does 
dently  run  from  the  time  when  tl 
was  paid  ?  From  what  other  ti 
this  action  be  brought  for  mone; 
received,  if  not  from  the  time 
security  was  executed  ?  It  was 
tiff's  own  fault,  that  the  deed  wai 
perly  memorialized  within  the  tf 
required  by  the  statute.  In  the 
Lord  Ellenborough,  in  fValker  v.  j 
**  The  relation  took  place  to  the  t 
the  money  was  paid ;"  and  when  tl 
was  determined,  the  action  for  n 
and  received  could  not  be  maint 
cept  by  relation  to  the  time  of 
advance,  as  nothing  could  be  sai* 
taken  place  at  any  subsequent  pe 
oppo;iite  parties  are  confounding  t 
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re  perfectly  different  and  distinct — 
that  event  which  shews  the  gran- 
ih  to  distent  from  the  annuity,  and 
)  when  the  irregularity  was  com- 
lo  Short  T.  McCarthy  (8),  it  was 
ioo  of  Holroyd,  J.,  that  the  cause 
B  accrued  from  the  time  of  the 
»f  duty  by  the  defendant,  and  not 
time  of  its  discovery  by  the  plain- 
be  grantee  choose  to  sleep  for  six 
■nrely  could  not  be  denied,  that 
tor  is  protected  by  the  statute, 
(isoir,  J. — In  Munaif  v.  The  East 
mpany  (9),  in  an  action  by  an  ad- 
ior»  upon  a  bill  of  exchange,  pay- 
be  testator,  but  accepted  after  his 
was  held,  that  the  Statute  of  Li- 
I  begins  to  run  from  the  time  of 
tho  letters  of  administration,  and 
the  time  the  bills  became  due, 
iog  no  cause  of  action  until  there 
J  capable  of  suing.] 
nyments  made  down  to  the  year 
i  not  take  the  case  out  of  the  sta- 
they  were  made  with  a  different 
1  upon  a  different  account ;  neither 
protected  by  the  proviso  in  the 
kc.  14,  as  the  words  there  evi- 
fer  to  the  payment  of  any  principal 
•St  of  the  identical  debt  sought  to 
ered,  and  do  not  relate  to  payments 
th  m  different  object,  and  in  a  dif- 
aracter ;  it  is,  therefore,  clear,  that 
ute  of  Limitation:)  runs  from  the 
;he  original  transaction  ;  but  here, 
le  securities  are  void,  they  are  to 
idered  as  if  they  never  existed  ; 
fntly,  the  plea  non  assumpsit  infra 
f,  refers  to  a  time  previous  to  the 
n  of  the  deeds,  and  the  plaintiff* 
the  slightest  right  to  have  the 
eturoed. 

kL,  Lord  C.  J. — All  the  authorities 
ecided,  that  money  had  and  receiv« 
proper  form  of  action  under  cir- 
ces  like  the  present,  it  follows,  that 
question  upon  which  the  Court  is 
>  decide  is,  whether  the  Statute  of 
ODS  is  a  bar  to  the  present  action, 
las  the  cause  of  action  commenced 
od  more  remote  than  six  years  ? 

[8)  3  Bun.  &  Aid.  6f6. 
;9>  6  Bsm.  &  Aid.  t04. 


But  what  is  the  cause  of  action  here  ?  It 
was  not  any  failure  at  the  time  of  originally 
handing  over  the  money ;  but  the  action 
owes  its  origin  and  cause  to  a  step  taken 
subsequently  by  the  grantee,  in  not  having 
his  memorial  properly  registered.  The 
right  of  action,  here,  is  compounded  of  two 
steps ;  the  one,  the  original  advance  of  the 
money,  the  other,  the  grantee  not  having  m 
proper  memorial.  In  consequence  of  this 
latter,  the  grantor  was  enabled  to  avail 
himself  of  his  intention  to  set  the  annuity 
aside;  and  from  that  moment, from  the  time 
he  availed  himself  of  such  intention,  the 
money  originally  advanced  became  money 
in  the  hands  of  the  grantor,  to  tlie  use  of 
the  grantee.  Now,  when  was  his  intention 
carried  into  eff*ect  by  the  grantor  ?  In  the 
Michaelmas  term  of  1830.  It  was  then, 
therefore,  the  cause  of  action  accrued.  It 
would  be  most  unjust  to  say,  that  the  cause 
of  action  was  completed  by  the  original 
advance  of  the  money,  for  if  such  were  the 
conclusion  at  which  the  Court  arrived,  the 
grantor  of  an  annuity  would  have  nothing  to 
do  but  to  pay  the  sum  agreed  upon  quietly, 
for  the  space  of  six  years,  and  then  if  he  set 
the  annuity  aside,  and  was  called  upon  to 
return  the  consideration  money,  his  suc- 
cessful answer,  according  to  the  assumed 
argument,  would  be,  that  he  had  received 
the  money  more  than  six  years  before,  and 
was,  consequently,  protected  by  the  Statute 
of  Limitations ;  such  consequence  shews 
conclusively,  that  that  which  is  contended 
for,  cannot  be  the  just  construction  of  the 
statute.  Waters  y.  Mansell  tacitly  decides 
the  case  between  these  parties :  there,  as 
here,  the  Statute  of  Limitations  was  plead- 
ed ;  but  the  plea  did  not  appear  to  make 
any  impression  upon  the  Court,  as  in  that 
case,  the  cause  of  action  commenced  when 
the  defendant  dissented  from  the  annuity ; 
so  in  the  case  before  the  Court,  the  cause 
of  action  commenced  in  Michaelmas  term 
1830.  In  my  opinion,  there  should  be 
judgment  for  the  plaintiff*. 

Park,  J.-^l  am  of  the  same  opinion. 
My  Brother  Jones  has  said  in  argument, 
that  this  money  should  be  considered  as 
had  and  received  by  the  defendant,  at  the 
time  when  the  annuity  was  executed.  But 
how  could  this  be  so  when  the  annuity  was 
set  aside  ?  The  case  of  Waters  v.  Mansell 
decides  the  whole  of  this ;  and  that  case 
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receives  additional  corroboration  from  the 
ease  in  1  Espmasset  which,  although  it 
was  not  submitted  to  the  consideration  of 
the  Court  of  King's  Bench,  has  been  ex- 
pressly approved  of,  and  sanctioned  by 
Chief  Justice  Mansfield,  as  good  law.  With 
all  respect  and  deference  to  the  superior 
judgment  and  learning  of  Lord  Elllen- 
borough,  the  opinion  delivered  by  him  in 
Walker  v.  Liscarraff,  is  at  variance  with  all 
the  other  opinions  upon  the  same  subject ; 
I  would,  here,  however,  venture  to  repeat 
that  which  was  said  of  his  Lordship  by  Sir 
J.  Mansfield,  that  the  wonder  was  not  that 
be  should  occasionally  commit  a  mistake ; 
but  the  real  source  of  surprise  should  be, 
that  he  was  so  generally  in  the  right  (10). 
Gasblek,  J. — My  Brother  Jones  has 
made  some  observations  upon  the  plea  o£ 
nan  assumpiU  infra  sex  OAiiof.  I  do  not  see 
how  these  words  are  applicable  here ;  they 
are  not  in  the  statute.  The  words  of  the 
statute  21  Jac.  1.  c  16.  are,  that  the  said 
actions  (nammg  them,)  shall  be  com- 
menced and  sued  within  three  years  next 
after  the  end  of  this  present  session  of  par- 
liament, or  within  six  years  next  afler  the 
cause  of  such  actions  or  suits,  and  not  afler. 
The  words  of  the  plea,  therefore,  do  not 
apply  where  the  question  is  as  to  the  time 
at  which  the  cause  of  action  can  be  said  to 
have  accrued.  Now,  what  is  tlie  cause  of 
action  here  ?  Money  had  and  received 
for  the  use  of  the  plaintiff*.  When  has  such 
cause  accrued  ?  Does  it  make  any  differ- 
ence, whether  such  cause  takes  place  within 
five  months  before  the  party  takes  advan- 
tage of  the  want  of  the  registry  of  a  proper 
memorial,  or  upon  the  very  day  before  tlie 
occurrence  of  such  incident  ?  All  the  au- 
thorities establish  this  proposition,  that  the 
grantee  of  an  annuity  cannot  take  advan- 
tage of  his  own  act,  that  he  cannot  as- 

riO)  The  obsemtioni  referred  to  by  the  learned 
Juage,  were  made  in  Fentum  p.  Pocock,  5  Tauot. 
192»  where  Sir  J.  Mansfield  expressed  his  dissent 
from,  and  surprise  at,  the  doeuine  laid  down  by  Lord 
EUeuborougb,  in  Laxton  v.  Peat,  2  Campb.  185. 


cribe  the  cause  of  action  to  ai 
by  himself.  But  it  is  said,  that-i 
to  pay  could  be  assumed  withii 
But  what  promise  to  pay  could  1 
until  the  annuity  was  set  aside  1 
of  action  could,  in  this  case,  be  « 
so  as  to  bring  it  within  the  si 
notice  of  setting  aside  the  ai 
given  to  the  grantee.  There 
judgment  for  the  plaintiffl 

Aldebsov,  J. — 1  am  of  the  sa 
The  doubt  which  arises  in  my  i 
we  are  called  upon  to  come  to  a 
founded  upon  the  doctrine  of 
lest  we  should  work  great  in 
carrying  such  doctrine  to  its  ful 
This  annuity  was  set  aside  in  1 
original  consideration  lias  been 
the  discussion  has  arisen  upon  tl 
when  and  at  what  time  the  moo 
ed  should  be  considered  as  mon 
received  by  the  defendant  for 
the  plaintiff.  It  has  been  sail 
ment,  that  the  cause  of  this  act 
upon  every  occasion,  be  refi 
certain  time  ; — I  do  not  know  w 
proposition  is  correct  to  its  f 
for  suppose  the  question  wei 
within  the  first  thirty  days  aft 
cution  of  the  deed,  before  ii 
known  whether  the  considerat 
could  be  treated  as  money  had 
ed  for  the  use  of  the  grantee  ; 
could  not  be  ascertained  wl 
grantee  would  memorialize  witl 
prescribed  by  the  statute.  In 
how  could  the  opinion  of  L 
borough,  in  Walker  v.  Litcarra 
on  ?  To  what  time  could  the  cau 
be  said  to  relate  ?  In  my  opinioi 
of  action  is  to  be  referred  to  that 
the  grantor  intimates  an  intent 
holding  the  money,  except  as  : 
and  received,  to  the  use  of  the  gi 
such  incident  does  not  occur  u 
grantor)  makes  tlie  election  to 
nuity  aside. 

Judgment /or  tite 
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ark   Court  of  Requests   Act^  46 
87.  #.  21 — Notice  of  Action. 

*€€r  honestly ^  though  erroneously^ 
that  he  is  acting  in  pursuance  of  a 
\iutef  is  entitled  to  the  notice  pre^ 
$ueh  statute^  if  an  action  he  brought 
mfor  the  irregulnrity  which  he  has 
ily  committed,  T/urefore,  a  defen- 
ding  bond  fide  to  execute  a  war" 
r  the  Southnark  Court  of  R<  quests 
^eo,  3.  c.  87.  #•  21,  and  who,  with 
tion  enters  the  liouseofa  third  jter' 
"est  a  party  not  in  the  house  at  the 
iiiled  to  the  fourteen  days*  notice 
required  by  the  21j/  section  of  the 


last  term,  Andrews,  Serj,  obtained 
Jing  on  the  iilaintifftoiihew  cause 
lonsuit  for  which  the  defendant,  at 
bad  leave  to  move,  should  not  be 
)lQte.    . 

lion,  which  was  tried,  before  Tin* 

C  J.,  at  the  last  Assizes  at  Kii)g« 

trespass,  for  breaking  and  enter- 

laintifF's  house  and  a.ssaulting  his 

l*he    defendant    pleaded    the 


li^eneral  issue,  and  a  justification  under  the 
Southwark  Court  of  Requests  Act,  46 
Geo,  3,  c.  87.  s.  21.  It  appeared  on  tiM 
trial,  that  the  defendant  had  a  warrant  from 
the  commissioners,  under  the  act,  against  m 
person  of  the  name  of  Simmons,  to  arrest 
whom,  he  entered  the  house  in  question ; 
he  was  attended  by  the  plaintiff  in  the  ac« 
tion,  who,  according  to  the  custom  of  the 
place,  accompanied  the  oflScer,  to  point  out 
and  identify  the  party  to  be  arrested.  The 
question  upon  the  trial  was,  whether  the 
defendant  was  within  the  protection  of  the 
statute,  section  21,  which  enacted,  that 
"  No  action  or  suit  shall  be  commenced 
against  any  person  or  persons,  for  anything 
done  in  pursuance  of  the  said  act,  or  on  ac* 
count  of  any  order,  determination,  judg* 
roent,  or  decree  of  the  said  commissioners^ 
until  fourteen  days*  notice  thereof  shall  be 
giving  in  writing,  to  be  left  mt  tlie  office  of  th« 
clerk  of  the  said  court,  or  after  sufficient 
satisfaction  or  tender  thereof  hath  been  made 
to  the  party  or  parties  aggrieved,  or  after 
six  calendar  months  next  after  the  cause  of 
action  shall  arise."  Such  notice  was  not 
given  to  the  defendant.  The  party  against 
whom  the  defendant  had  the  warrant,  was 
not  in  the  house  ;  but  it  appeared  that  the 
defendant  had  acted  bond  Joe  upon  the  be* 
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lief  that  he  was  there.  The  Lord  Chief 
Justice  was  of  opinion,  that  the  defendant 
was  entitled  to  notice  under  the  statute ;  he, 
however,  let  the  case  go  to  the  jury,  who 
found  for  the  plaintiff.  The  learned  Ser- 
jeant referred  to  Daniel y,  fVilson(\),  where 
an  excise  oflScer  was  held  to  be  entitled  to 
notice  under  the  25  Geo.  3.  c.  70.  s.  30, 
before  an  action  is  brought  against  him,  for 
mn  act  not  warranted  by  his  official  capacity, 
if  done  bond  fide  in  the  supposed  execution  of 
his  duty : — to  ParUm  t.  9riUiams{ft)t  where 
it  was  decided,  that  a  constable  who,  acting 
under  a  warrant,  commanding  him  to  take 
the  goods  of  A,  takes  the  goods  of  B,  was 
entitled  to  the  protection  of  the  statute  24 
Geo.  2.  c.  44.  s.  8,  and  that  an  action 
against  him  must  be  brought  within  six 
calendar  months : — and  to  the  opinion  of 
Lord  Tenterden,  C.  J.,  in  Beethey  v.  Sidn 
(8),  where  his  Lordship  said,  "  It  has  been 
uniformly  held,  that  where  a  party  bond 
fide  believes  or  supposes  he  is  acting  in 
pursuance  of  an  act  of  parliament,  he  is 
within  the  protection  of  such  a  clause ;  the 
defendant  here  bond  fide  supposed,  though 
erroneously,  that  he  was  acting  in  pursu- 
ance of  the  statute  7  &  8  Geo.  4.  c.  80, 
and  he  caused  the  plaintiff  to  be  taken  into 
custody." 

Spatikiet  Serj.,  now  shewed  cause. — The 
nature  and  description  of  this  case  are  point- 
ed out  by  the  pleadings.  The  defendant, 
by  his  plea,  justifies  his  conduct  under  the 
act  of  parliament ;  but  he  should  have  some 
reasonable  ground  to  suppose  that  Simmons, 
against  whom  he  had  the  warrant,  was  in 
the  house.  He  did  not  make  reasonable 
or  proper  inquiry  on  the  subject,  nor  did 
he  exercise  that  care  and  caution  which  he 
was  bound  to  exercise  in  the  execution  of 
process.  The  only  point  in  dispute  was, 
whether  he  had  reasonable  ground  to  sup- 
pose that  Simmons  was  there,  and  the  jury 
found  he  had  not ;  and  from  that  verdict  it 
may  be  inferred,  that  he  went  into  a  house 
where  he  had  no  right  to  go,  if  he  had  not 
reasonable  ground  to  suppose  that  the  party, 
against  whom  he  had  the  warrant,  was  there. 
It  should  be  also  recollected,  that  the  act 
which  gives  this  authority  is  local,  and  must 
be  viewed  differently  from  those  acts  which 

1)  6  Term  Rep.  1. 
>)  3  Btm.  &  Aid.  3S0. 
(3)  9  B.  &  C.  806 ;  t.  c.  8  Law.  Journ.  K.B.  71. 
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affect  all  the  subjects  of  the  realm.  Tl 
of  the  sutute  is  the  recovery  of  sm 
within  the  town  and  borough  of  Sot 
There  were  three  acts  on  tlie  same 
and  this  extends  the  amount  of  tl 
that  come  under  the  operation  of 
The  general  principle  may  be  adn 
be  that  which  was  laid  down  by  La 
terden,  C.  J.,  in  Beechy  v.  Sides; 
Edge  V.  Parker  (4),  where  the  assi] 
a  bankrupt  entered  the  premises  of 
person,  to  seize  goods  which  were 
perty  of  the  bankrupt,  it  was  not  » 
that  an  action  should  be  brought 
them  within  three  months  after  i 
committed,  the  act  of  the  assign 
being  done  in  pursuance  of  the 
within  the  meaning  of  6  Geo.  4.  c.  1 
As,  therefore,  in  that  case,  the  ta 
the  goods  of  the  bankrupt  under 
circumstances  was  not  an  act  done  f 
to  the  statute,  and  consequently  th< 
were  not  entitled  to  protection, 
the  case  before  the  Court,  should 
fendant  be  entitled  to  the  protectioi 
act  ?  Surely,  the  entering  and  break 
a  house,  cannot  be  said  to  be  done 
suance  of  one  statute,  more  than  the 
of  a  bankrupt's  effects  can  be  sail 
done  in  pursuance  of  another.  1 
question  here  is,  whether  the  offi 
acted  in  pursuance  of  the  statute  \ 
the  jury  have  negatived  by  their 
Had  he  acted  in  pursuance  of  the 
he  would  have  been  entitled  to  no 
has  not  so  acted,  ergo  he  is  not  en 
notice.  The  judgment  of  Bayley 
Edge  V.  Parker,  is  in  substance,  tlu 
should  be  given  in  this  case,  h 
"  The  righ  t  construction  of  the  clause 
to  be  this  :  if  the  assignee  does  ar 
rected  by  the  statute,  but  does 
neously,  he  is  protected  ;  but  if  1 
the  act  as  the  result  of  his  ownei 
that  which  was  the  bankrupt's  propc 
not  by  the  directions  of  the  statute, 
not  done  in  pursuance  of  the  stati 
he  is  responsible  for  it."  It  may  b< 
ted  on  the  principle  of  common  law 
the  officer  find  the  door  of  a  hous 
he  may  enter,  and  may  justify  the  c 
the  result.  But  once  more,  it  sh 
remembered,  that  the  case  before  th 

(4)  8  B.  &  C.  967 ;  t.  c.  7  Law  Journ.  1 
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I  depend  upon  tlie  common  law  prin- 
nt  it  origfnates  in  process  under  a 
t,  a  petty  authority,  and  an  inferior 
tion  ; — great  pnl>lic  inconvenience 
irise,  from  extending  the  powers 
from  process  out  of  the  superior 
»f  Westminster  Holl,  to  the  process 
uues  from  tribunals  nf  inferior  dig- 
l  weight.  The  Court  would,  under 
iimstances,  see  the  propriety  of  not 
ng  the  verdiet. 

ewSf  Serj.,  in  support  of  the  rule, 
pped  by  the  Court. 

AL,  Lord  C.J. — The  only  question 
consideration  of  the  Court  is,  whe- 
are  satisfied  that  the  deft-ndant  in 
ion  has  acted  honestly,  fairly,  and 
e  in  pursuance  of  the  acta  recited  in 
jeo.  3,  and  of  the  words  of  that  sta- 
:tion21.  What  are  the  word'*  of  that 
'  "  That  no  .iction  or  suit  shall  he 
iced  against  any  pt T'^on  or  person;;, 
hing  done  in  pursuance  of  the  said 
on  account  of  any  order,  dcter- 
1,  judgment,  S:c,,  until  fourteen 
itice  thereof  shall  he  given  in  writ- 
:.  Now,  can  thirc  he  any  reason- 
ibty  but  that  these  parties  honestly 
they  were  justified  by  tlie  statute, 
ley  entered  the  house  of  a  third 
for  the  purpose  of  executing  a  pro- 
execution  against  a  person  wliom 
iposed  to  be  there  ?  The  order  of 
cess  enjoined  them  to  take  and 
eep  a  certain  person  until  a  eertain 
money  was  paid.     Upon  the  prin- 

the  common  law,  when  an  officer 
der  the  process  of  the  superior 
:he  house  of  a  third  person  is  no 
)n  to  a  debtor.  The  ofTicer  acting 
ich  process,  may  act  upon  his  own 
bility,  and  may  justify  his  entry,  if 

the  party  there.  He  makes  the 
owever,  at  his  own  ])eril,  and  if  he 
;  find  him  in  whose  pursuit  he  goes, 
hie  to  damages.  The  maxim  of 
hat  a  man's  house  is  his  castle,  hut 
;  a  castle  for  others  ;  if  the  oflicer 
i  party  there,  he  has  a  right  to  take 
[ow,  vvhnt  ground  is  there  for  the 
jn  ivhich  has  been  taken  between 
cesses  issuing  out  of  the  8U])erior 
inferior  courts?  Surli  tlistinctioi)  is 
itter  of  surmise,  and  its  existence 
Series,  II.— C.P. 


is  proved  by  no  authority.  But  even  if 
such  distinction  did  exist,  the  officer  here 
has  brought  himself  faiily  within  the  spirit 
and  principle  of  the  act,  which  affords  him 
certain  protection,  in  case  of  any  mistake 
which  he  may  commit.     Let  us  attend  to 

m 

the  words  of  the  section, — "  No  action  or 
suit  shall  be  eommenced,  &'C.,  till  fourteen 
days'  notice,  &*(■.,  or  after  sufficient  satisfac- 
tion or  tender  thereof  hath  been  made  to  the 
party  or  parties  aggrieved,"  &c.     Now,  if 
notice  were  given  here,  might  not  the  de- 
fendant have  tendered  such  sum  of  money 
as  may  appear  sufRcient  amends  for  the 
mistake  into  which  he  may  involuntarily 
have  fallen,  in  entering  and  breaking  the 
plaintiff's   house  ?     The  case  falls  clearly 
within  the  principle  of  those  acts  which  are 
always  construed  liberally  in  the  cases  of 
sheriffs'  officers  and  others,  who  suppose 
themselves  to  be  acting  under  the  authority 
of  such  statutes.     As  to  the  case  of  EHge 
v.   Parker^  it  is  evidently  distinguishable 
from  the  present.     It  is  clear,  that  there  the 
assignees  had  no  jurisdiction.      The  27th 
section    of  the  Genera!  Bankrupt  Act,  0 
Geo.  4.  c.    16,   authorizes  any  |>erson  ap- 
pointed by  the  commissioners,  by  their  WMr« 
rants  under  their  hands  and  seals,  to  break 
open  any  hoiise,  chamber,  shop,  &c.,  of  any 
bankrupt,  where  such  bankrupt  or  any  of 
his  property  shall  be  reputed  to  be.**     This 
section  refers  to   the  house,  shop,  &c.,  of 
the  bankrupt  himself.     But  the  S9tli  sec- 
tion of  the  same  act,  which  refers  to  the 
house  or  premises  of  a  third  person,  is  of 
a  very  different  description  ;   for  it  enacts, 
*'  That  in  all  cases  where  it  shall  be  made 
appear  to  the  satisfaction  of  any  Justice  of 
Peace  in  England  or  Ireland,  tliat  there  is 
reason   to  suspect  and    believe  that  pro- 
perty of  the  bankrupt  is  concealed  in  any 
house,  premises,  or  other  place,  not  fhiong" 
ing  to  such  bankrupt,  such  Justice  of  Peace 
is  hereby  directed  and  authorized  to  grant 
a  search  warrant  to  the  person  so  deputed 
by  the  commissioners  as  aforesairl,  and  it 
shall  be  lawful,  &c.,  to  execute  the  same, 
&c.,  with  the  same  protection  as  is  allow- 
ed by  law  in  execution  of  a  search  warrant 
for  pro|>erty  reputed  to  be  stolen  and  eonceal- 
ed."     It  is  manifest  that  in  Edgey,  Parkrr, 
the  assignees    acted    impro|)erly,   as   they 
entered  the  premises  of  a  Mire/ person  tvitli- 
out  a  search  warrant.     The  Court,  there- 
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fore»  hell],  that  an  action  might  be  brought 
against  them,  though  three  calendar  months 
hail  elapsed  since  the  fact  was  committed ; 
and  they  were  not  within  the  protection  of 
tiie  44th  section,  as  they  did  not  act  in  pur- 
suance of  Ute  statute.  The  party,  therefore, 
there  did  not  act  lK>nestly  and  fairly  in  the 
discharge  of  his  duty  under  the  act.  But 
here,  it  is  said  for  the  plaintiff,  that  there 
was  no  ground  for  suspecting  that  the  party, 
against  wiiom  the  warrant  had  been  issued, 
was  in  the  house.  But  in  answer  to  this 
objection,  it  is  sufficient  to  say,  that  the 
objection  was  one  which  should  be  resisted 
or  yielded  to  at  once.  It  was  the  duty  of 
the  Judge  to  consider  it  as  a  legal  objec* 
tion.  As  for  my  part,  I  had  no  doubt  at 
the  time,  but  I  tliought  it  better  that  the 
jury  should  assess  the  damages  for  the  pur- 
pose of  saving  expense,  if  the  Court  should 
be  of  a  different  opinion.  I  am  of  opinion, 
that  the  rule  for  entering  a  nonsuit  should 
be  made  absolute. 

Parjl,  J. — I  am  of  the  same  opinion. 
It  was  for  the  Judge  to  decide,  whether  the 
objection  last  referred  to  by  my  Lord  was 
good  or  ill,  before  the  matter  was  submit* 
ted  to  the  decision  of  the  jury.  As  to  the 
distinction  spoken  of  between  the  acts, 
which  regulate  process  out  of  the  inferior 
and  superior  courts,  it  should  be  recollect- 
ed,  that  all  the  statutes  regulating  process, 
in  which  all  the  subjects  of  the  realm  are 
concerned,  are  made  pari  materid.  In 
the  books,  we  find  the  Judges  constantly 
speaking  of  actions  brought  under  local  acts, 
against  officers,  sheriffs,  toll-gate  keepers, 
&c.,  in  which  notice  was  required  to  b^ 
given  to  the  parties  by  those  acts ;  and  in 
these  actions  it  has  been  invariably  held, 
that  the  parties  were  entitled  to  protection, 
provided  they  (according  to  the  opinion  so 
lucidly  delivered  by  Lord  Tenterden,  C.  J., 
in  Beecliey  v.  Sides,)  believed  or  supposed 
they  were  acting  in  pursuance  of  an  act  of 
parliament. 

BosANQUET,  J. — lam  of  the  same  opinion. 
Thisca&e  falls  within  the  principle  ofBeechey 
V.  Sides;  the  parties  believed  they  were  act- 
ing bond  file  in  pursuance  of  the  act  of  par- 
liament. In  the  action,  it  is  not  necessary 
for  the  officer  to  prove  his  justification,  for  if 
he  could  justify,  all  notice  would  be  unne- 
cessary. This  case  is  widely  different  from 
£dge  V.  Parker,     There,  there  was  not  the 


slightest  pretence  for  the  aasigii 
the  house  of  the  third  person, 
material  difference  between  tli 
of  the  assignee  and  of  the  offio 
process.  The  officer  may,  if 
outer  door  open,  enter  ;  and  he 
the  entry,  if  he  find  the  party  8| 
he  has  process,  there.  Here,  i 
that  he  entered  the  house  wit 
fide  intention  of  executing  the 
the  court  upon  the  person  i^ 
such  process  issued.  It  is  not : 
investigate  the  distinction  attei 
set  up  between  the  processes  of 
and  inferior  courts;  it  is  suffii 
that,  in  my  opinion,  such  distic 
well  founded.  It  is  fair  to  s 
when  any  inferior  court  issues 
will,  like  all  other  courts,  take 
to  make  such  process  effective, 
tion  here  is,  if  the  officer  fairly  i 
believed  that  he  was  acting  in  ( 
the  statute  ?  In  my  opinion,  he 
was  so  acting,  and  the  rule  foi 
nonsuit  should  be  made  absolut 
Gaselee,  J.  had  left  the  cou 

Rule  absolute  aa 


[As  to  the  protection  whid 
affords  to  the  owner,  and  the 
which  the  law  confers  certaij 
upon  the  outer  door  or  window  < 
vide  Semayne's  case  (5),  Lee  v. 
In  Waterhouse  v,  Saltmarsh  (J) 
was  heavily  fined  for  the  unne 
ror  and  outrage  of  the  arrest, 
signifying  that  he  was  sheriff,  8 
outer  door,  by  which  he  enterei 
at  the  time.  Vide  also,  Fosi 
Discourse  of  Homicide,  c.  8.  s. 
the  author  says,  '*  The  rule  that 
house  is  his  castle,  when  applied 
of  arrests  upon  legal  process, 
carried  as  far  as  the  true  princi 
litical  justice  will  warrant — perl 
what,  in  the  scale  of  sound  reasc 
policy,  they  will  warrant;  but 
life,  we  must  adhere  to  rules  1 
and  well  established  ;  but  this 
one  of  those  which  will  admit 
tension ;    it    must,   therefore, 

(5)  6  Rep.  91. 

(6)  Cowp.  1. 

(7)  Hob.  «6.->. 
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edi  be  eonflned  xo  the  breach  of 
id  mtiwmrd  doom,  intended  for 
f  of  the  house  against  persons 
Hit  endeaTouring  to  break  in. 
r  ▼.  BwrUm  (8),  the  Court,  u{>on 
Dorrer  to  the  plea,  gare  judg- 
vt  the  defendant,  an  officer,  for 
he  hmer  doors  of  the  house, 
iking  any  demand  of  admittance, 
»  mOer  door,  through  which  he 
u  open,  and  his  entry  into  the 
lawfiil.  As  to  those  cases,  where 
sraon  may  justify  breaking  and 
to  the  bouse  of  a  third  person, 
codk  ▼.  Baker  (9).] 


>     BTFIBLD  e.  8TRIET. 

\ent  of  Copy  of  Writ,  %  Will  4. 

tfm  Court  will  amend  a  fvrit,  he^ 

ke  act,  and  kept  at  a  record  in 

of  the  court,  they  will  not  amend 

Ideh,  with  its  memoranda  and  in- 

muBt,  by  the  2  Will.  4.  c.  S9. 

vered  to  the  per  ton  arrested^  inas' 

7h  copy  it  not  the  act,  nor  is  it  in 

of  the  Court ;  but  it  is  the  act  of 

mid  it  is  in  the  custody  of  the  de^ 

whom  by  the  statute  it  mutt  be 


r.  Serf,,  had,  upon  a  former  day, 
rule,  calling  upon  the  plaintiff 
use  why  the  service  of  the  writ 
bould  not  be  set  .'uside,  and  why 
ant  should  not  be  discharged  out 
,  in  consequence  of  irregularity. 
ilarity  complained  of  was,  that 
f  the  writ,  wliich  was  delivered 
ndant,  under  the  2  Will.  4.  c.  39. 
ect  and  defective,  there  being  a 
for  the  day  of  the  month,  and 
jeing  in  the  ninth  year  of  the 
n.  The  4th  section  of  the  sta* 
'ed  to,  enacts,  that  in  all  such 
berein  it  shall  be  intended  to 
hold  any  person  to  special  bail, 
ot  be  in  the  custody  of  the  Mar- 
e  Marshalsea  of  the  Court  of 

I  S  Bos.  &  Pul.  fts. 
<  t  Bos.  &  Pul.  S60. 


King's  Bench,  or  of  the  Warden  of  the  Fleet, 
&c.,  the  sheriff  or  other  officer,  &c.,  shall 
upon  or  forthwith  af^r  the  execution  of 
such  process,  cause  one  such  copy  to  be 
delivered  to  every  person  upon  whom  such 
process  shall  be  executed,  &c.,  and  shall 
indorse  on  such  writ  the  true  day  of  the 
execution  thereof. 

Wilde,  Serj.,  instead  of  shewing  cause 
directly  against  the  rule,  would,  if  the 
Court  had  no  objeetion,  make  a  cross  mo- 
tion, praying  to  be  allowed  to  amend  the 
irregularities  complained  of:  such  course 
would,  in  faet,  be  equivalent  to  shewing 
cause  againt  the  rule;  and  it  would,  if 
adopted,  save  the  parties  expense  and 
time. 

Their  Lordships  having  consented,  he 
moved  accordingly. 

There  are  many  cases  where  the  Courts 
have  allowed  writs  to  be  amended  af^er 
execution.  In  ^onrcAifr  v.  H^i/t/e( IX upon 
motion  to  set  aside  the  proceedings  on  a 
common  capias  for  irregularity,  because 
there  were  not  fifteen  days  between  the 
teste  and  the  return,  the  Court  said,  the 
practice  was  to  allow  the  teste  to  be  amend- 
ed ;  and,  therefore,  nothing  was  taken  by 
the  motion.  In  Daoit  v.  Omen  and  another 
(2),  where  the  plaintiff  sued  out  a  capias 
ad  respondendum,  tested  the  6th  of  Novem- 
ber, and  returnable  upon  the  18th,  upon 
motion  to  set  aside  the  proceedings  for  irre- 
gularity, as  there  were  not  fifteen  days 
between  the  teste  and  the  return  of  the 
original  capias,  Buller,  J.  said,  "There 
was  no  weight  in  the  objection,  for  it  ap- 
pears clearly  by  authorities,  that  the  Court 
will  alter  a  capias,  so  as  to  make  fifteen 
days  between  the  teste  and  the  return." 
In  Carly  v.  Ashley  (8),  the  capias  was 
tested  the  11th  of  June,  returnable  Octav. 
Trin.  which  was  the  ISth  of  June;  upon 
motion  to  set  aside  the  proceedings,  with 
costs,  for  irregularity,  the  Court  ordered 
the  defendant  to  shew  cause  why  the  plain- 
tiff should  not  amend  on  payment  of  costs  ; 
and  finally,  made  the  rule  for  amendment 
absolute.  In  Hunt  and  others,  executor m^ 
v.  Kendrivk  (4),  upon  motion  to  set  anide 
a  testatum  ca.  sa,,  and  to  discharge  the 

(1)  1  H.  Black.  291. 

(2)  1  Bof.  &  Pul.  :u«. 

(3)  «  W.  Black.  918. 
(4}  Ibid.  HS6. 
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c'.rinr  cj  ccm:^:^  rsLL^^f 


Mrt  tf^i'A  uE?  i^ut  Jl  a^rt  i>KXitd^  uii  uu:  i»- 
«uC  auL  '..utr  ysKi»:f^^rui  yrwjtsfiL.  'Jut  Cwutl 

tut:  «Vt^4  ^  Vtra  SM^aVU.     Ix  .-f.fc.S.Altt  f. 

Ml  tiUe  K'ta^'%  h^^sjtOiki  m^Jt^  'A  ^ja  tw 
uy/'^jtat  ii»T*  £:u*(de — rjtz,  -»  ti*  tat:  vf  ts«e 

iu%  ^WAnt^^  Mud  <iicd:i4rjf4b2  tlj«r  roW  ibr 
MrttM^  mm!^  tl^  pr''.fee<'«i;tiszji.  In  Wwmkam 
If*  l^am  '^.«  U**  6itittAMnt  crUanued  a  mle      mice  &£&&::: 


livi  r   IX 
wuin  IT  tii»  V 
*&•  ilm'jim's^  um 

IS] •!«:£=«£&..  BM.  5 

-:£  mrMnt^  l  tii<=  a 
C^im.  :iiini*:ng:  lus:  i 
izr  vain  ^is  riffiii 

TLA  E&LJrt'Il  IL-    UbiL    H 

irrr  nurtc  nt-amgiiiteL  iniiiii;. 

KCECjt.  vaUlDIC   ICVIlllilK   31 


dacdB 


Zi 


Vitrbl  JuyJ  the  %u>/»^j^utmt  proottdia^ 
%}umld  s$fA  be  Mt  a%ider,  «yi  mhr  ke«  t£e 
4defvtiilMm,  ^iff^M  r»t  be  dturbarged  out  of 
atuyiy  i/u  an  jiffHarit,  that  cme  of  tbe 
|/Ufn(i/ffi  df«:d  in  lJ«rC4tnb«rr,  and  that,  in  the 
la»t  llthry  if.ttn^  inter locutorj  arid  filial 
jtidgin^nU  w^ftfir  %tyint-A  in  the  names  of 
U/th  th^  plaint iff»  ;  the  plaintiff  had  alto 
obtaif^ed  a  cr'#%«  rul^^  cathn$r  on  the  defen- 
dant t/>  *hew  came  ivhy  the  death  of  tbe 
c//' plaint  iff,  l/efore  the  interlocutory  judg- 
ment iihould  not  be  nugf/ekted  on  the  roll, 
an/i  why  the  writ  of  capia$  ad  Malh/acien^ 
dum  »hould  not  l>e  amended,  by  striking 
out  the  name  of  the  deceased.  Both  rules 
coming  on  tr^gether,  jhtt  Curiam^  '*  J^t  the 
first  rule  be  discharged,  and  the  second  be 
nia<le  absf/lute,  without  payment  of  costs. ** 
In  SUoenton  v.  Danvers^l),  the  defendant 
was  arrested  on  a  writ  sued  out  against 
him  by  the  name  of  George  Augustus 
Hichard  Jianvers ;  and  a  bail-bond  was 
enti-red  into,  by  which  Augustus  Richard 
Huth'r  I)unverM,  arreKted  by  the  name  of 
Cirorgf*  Aup^ustus  Uiclmrd,  together  with 
his  bail  bccanie  bound,  ^c.  The  real  name 
of  the  defendant  waH  Augustus   Uichard 

Cn  '2  hna,  \-  I'ul.  .'i.io. 
(«•)    ill  nil  \i*\t,    »77. 
(7)   J  lioi.  cV  I'u).  109. 


i^-ztt,  a  nje  wi 

vIt  Hit  h'ltir^  lainuir  one  sntsic  un* 

iLe  isieiiifi  »tji-     Tju*  C«iiur:  rtM\M|J 

list  nut  iar  aammamg^M 
return.     1a  Madai  t.  Smcs  i  ^  a  vril  rf 
oifMat  ed  Afi:i»  AcaesfiasBL  liiA  TTWti  aEtf^ 
the  defcrra^.T,  to  sa^zscr  /4.-9ia  >Uckiib 
the  real  c^ame  of  iLe  Ti'ti  -rig!  ia  lie  ffi 
of  57/L   ISi.,  wLki.  W   lie  C«an,  «• 
awarded  to  tLe  ali  y^iS^a.     Upon  a  lib 
nisi  to  ducLarze  tLe  cefrocact  oat  of  c»- 
cution   for  this  une^^IariTf.  ibe  plaimff 
was    pern::;:ed  to   axsesid    tLe  wnL   li- 
haiker  V.  Ilimhfy    S-  ,  tie  writ  of  os^ 
issued  in  the  case,  was  made  returnable  at 
a  dav  ctriain^  instead  ot  a  t^r»er*l  retira 
day ;  a  rule  nisi  being  obtained  to  set  anoi 
all  the  proceedings  for  this  irn^ulanty, 
upon  cause  sbewn,  the  Court  discharged 
the   dbfi-n Jam's  rule,  and   permitted  ths 
plaintifi'  to  amend  his  writ.     In  Sitwenm 
V.  CaMtU  (10),  where  the  judgment,  as  if* 
cited  in  the  ca.  «a.,  was  for  oS/.,( which wHi 
in  fact,  the  amount  of  tbe  debt,)  when  tbl 
judgment  signed  on  a  warrant  of  attorney 
was  for  80^    A  rule  misi  being  granted,  tt 
shew  cause  why  the  defendant  should  ail 
be  discharged  out  of  custody,  and  tbecii 
sa.  on  which  he  was  imprisoned  should  Ml 
be  set  aside,  with  costs ;  upon  cause  sbew^i 
the  Court  discharged  the  rule,  on  pajotft 
of  costs,  by  the  plaintiff.     Many  of  tb^ 

(:{)    V  Taunt.  3'2^?. 
('.')   >  lauiit.  «5:>. 
10)    1  CijU.  Kep.  349. 
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fameiidoient  are  referred  to  by 

in  hja  Pracike^  p.  10G8,  8th  ed., 

ipter  OD  '  Amendment/  p.  770, 

B  work.     In  every  case  o{  irre- 

le  Court  has  the  power  to  amend 

r  the  judgment. 

«  LoaD  C.  J. — But  how  can  the 

ailed  on  to  amend  a  copy  which 

e  parties'  possession  ?] 

/ourt  has  the  power  to  amend 

i  forliori  it  has  the  power  to 

copy. 

aLoao  C.  J. — Let  a  parallel  case 

ID  the  Court  amend  an  indorse- 

sre  surely  must  be  sooMHliing  to 

er  which  is  left  with  the  defen« 
he  is  arrested,  though  called  in 
irlance  a  copy,  cannot,  strictly 
le  considered  as  such. 
I  Lord  C.  J. — It  is  so  con- 
id  so  treated  by  the  statute. 
V.  rit6&«(ll), Mich. term,  1814, 
t  a  copy  cannot  be  amended. 
ID  motion  to  attain  such  object, 
L  said,  *'  The  motion  was  new, 
not  be  supported.  How  can 
if  m  writ  be  amended  so  as  to 
srvice  good  ?  I  have  never  heard 
application."] 

inction  is,  that,  there,  the  paper 
ered  as  a  mere  copy ;  but  since 
of  Will.  4,  it  is  not  held  in  such 
delivery  of  the  copy  is  now  in 
ervice  of  the  ivrit. 
,  Serj,t  in  support  of  his  rule, 
d  by  the  Court. 

Lord  C.  J. — As  it  appears  to 
ase  does  not  conic  within  the 
'those  cited  by  my  Bi'otlierW  i hie. 
t,  no  doubt,  have  it  in  tliiir 
mend  a  writ;  because  the  writ 
^  as  a  record,  and  it  may  be 

in  the  custody  of  the  Court,  and 
eh  custody,  it  may  be  made  con- 

the other  proceedin;;s  in  the  suit. 
hich  we  are  now  called  upon  to 

copy  which  is  not  in  i\\c  pos- 

the  party  seeking  to  have  the 
L  made  ;  but  it  has  been  deiivcr- 
I  to  his  opponent.  This  is  in 
."e  of  a  statutory  direction,  which, 

)   1  Ciilt.  Llcp.  o'^O,  in  liolc. 


now,  for  the  first  time,  requires  that,  upon 
or  forthwith  after  the  execution  of  such 
process,  one  such  copy  be  delivered  to 
every  person  upon  whom  such  process  shall 
be  executed.  The  statute  does  not  stop 
here  ;  it  requires  still  more.  It  requires, 
that  every  memorandum  or  notice  sub- 
scribed theretoandall  indorsements  thereon, 
shall  be  delivered  therewith  to  the  sheriff 
or  other  officer,  who,  &c.  Now,  these  may 
be  most  important  to  the  defendant,  and 
may  be  essentially  necessary  to  guide  him 
in  his  conduct,  whilst  under  arrest.  In  my 
opinion,  leave  to  amend  the  copy  should 
be  refused,  and  my  Brother  Andrews's  rule 
should  be  made  absolute. 

The  other  Judges  concurring — 

Rule  accordingly* 


1833.       f 
June  6.     \ 

Writ    of  Biirht  —  Adjoummeni  of  the 
tsoitrn — 
c.  3.  «.  3. 


TWINING,  DBUANDAMT, 
LOWMDES,  T£MAMT. 


Essoi>rn—Z^  Geo.  2.  c.  48.  #.  3—1  lyUl.  4. 


In  a  writ  of  rights  when  the  tenant  upon 
the  return  of  the  writ,  casti  his  essoign^  he 
cannot  call  upon  the  demandant  to  adjourn  it 
to  a  more  remote  period  than  the  fourth  return 
dtiy  inclusive,  the  time  fixed  by  the  24  Geo,  2. 
c.  48.  s.  3.  The  1  JVilL  4.  c.  3.  #.  2,  nhich 
regulates  the  returns  of  and  the  appearances 
to  writs,  does  not  refer  to  writs  of  right ; 
therefore,  the  times  for  proceeding  in  such 
writs  are  still  governed  by  the  statute  24 
Geo,  2.  c.  48. 

Semble — Upon  entering  a  judgment  oj 
non  pros,  against  the  demandant  for  not  ad" 
journiiig  the  essoign,  the  tenant  need  not  enter 
a  ne  recipiatur  with  the  clerk  of  the  es* 
soigns, 

JVilde,  Serj,^  shewed  cause  against  a  rule 
obtained  by  Taddy,  Serj,,  calling  upon  the 
tenant  to  shew  cause  why  a  judgment  of 
non,  pros,  should  not  be  set  aside  for  irre- 
gularity. 

Three  objections  had  been  urged  to  the 
judgment  which  was  now  sought  to  be  set 
aside  ; — first,  that  it  had  beeu  signed  too 
early,  as  the  rule  to  adjourn  tiie  essoign 
required  tiie  adjournment  to  th^  12th  of 
April,  in  Easter  term,  and  the  judgment 
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Jfifi  '/^lufi  »  t*  u'ttit  rant*  flit  ''ft%oi;rri,  Ariri 
|/t«f  4  ilii'  fli  ffiAfi'lufil  a  ruic  lo  a'lj'/urn,  why 
•liff<iM  lifi  ^ilt<'  U' I mt ti  /  i' I tU't  a  ne.  rrcijnU' 
lut  f  Wliiii  |ffi««iljlf«  liiility  roiiM  lif  derived 
hofii  ■lii'li  if/tifM'/  (Jltinoille,  cap.  •'/^, 
(iltHiHi'9'9  liiiiitiliiiiMii,;  ftflyii,  ilifjt  if  lilt*  de- 
iiiiiiiiliifil  d<f  iifii  ii|i)M-iir  ifii  fli«;  firHt  day, 
lii>  fihiyiiVpHl  liininrif  fd  (111' ftaiiiR  rranorii'dilu 
i!iiNii(jfh«  piuilir  iiiiiini,  and  iliai  by  the  Maine 
iiittiiiin.  Ihil  (hill  uiiiM  miyri  nothing  id' ihf* 
liMiNiil'*  i<nfi-ini|r  n  fir  tfUfiiatui.  '1  hi*  oU\ 
htiiiliN  lit  iiiiirdni  dii  mil,  an  ihi;  ('otiit  is 
Mtiiiii',  iiialii'   iiiii(h  ihMririHT  hrlwccn  the 
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hsre  a:,  e^? .  i^r.,  ...s  k-rxrer  «soiisi 
he  ca»:  bel:^^  &<^;i.d£cd  lU  upoa  die 
abide  of  liic  r.o^  pTwi.,  and  so  he  bad 
any  estoign.     Ai.d  p<r  Curiam,  '*  I 
have   an  essoign,   tor   the   counc 
Court  is,  that  an  essoign  may  be  cas 
time   before  a   ne   rtcipiatur   is   ei 
Here,  there  is  not  the  slightest  alius 
ne  reripiatur  being  entered  by  the 
The  (*ourt,  in  coining  to  a  conclusion 
no  (hiuht,  be  influenced  by  the  reco 
of  the  strictness  which  is  observed 
form  of  action,  and  they  would  not 
tenant  to  be  deprived  of  his  propert 

(1)  1  Ld.  Rnym.  74. 
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■ion  of»  perhapti  forty  or  fifty  years. 
•  on  which  these  proceedings  are 
of  record  have  been  searched  tor 
ten  ycarsp  and,  during  that  period, 
igle  insunoe  has  been  found  of  a 
limiur  having  been  entered  by  the 
The  next  objection  to  the  judg- 
that  it  was  signed  too  early  ;  it  is 
It  aa  the  rule  caJled  on  the  deman- 
adjouro  the  essoign  until  (he  12ib 
ii  the  judgment  of  ao/i  pros,  should 
igoed  before  tliat  day ;  but  the  judg* 
as  signed,  not  because  the  deman- 
1  not  appear  on  the  12th  of  April ; 
rare  ao,  it  could  not  be  signed  until 
I.  But  tlie  judgment  of  non  firos, 
lad  on  the  14th  of  January,  because 
landant  suffered  four  days  from  the 
»f  the  writ  to  elapse,  witiiout  his  ad- 
\  the  essoign.  The  otlier  objection 
the  adjournment  of  the  essoign  as 
1  by  the  tenant,  was  too  long,  as  it 
Bad  over  m  space  which  was  equal 
returns;  whereas,  the  24  Geo.  2. 
S.  requires,  that  the  essoign  should 
uned  only  to  the  fourth  return,  both 
u  It  is  difficult  to  conceive  how 
jouraroent  should  be  detrimental  to 
andant :  at  present,  however,  there 
ound  or  foundation  for  the  argu- 
I  time  is  no  longer  computed  by 
return  days ;  for  die  I  8c  2  Will.  4. 
ikas  the  writs,  then  usually  return- 
general  days,  returnable  on  the 
y,  exclusive,  before  the  commence- 
each  term,  or  on  any  day,  not  being 
between  that  day  and  the  third 
luaive,  before  the  last  day  of  the 
Of  what  consequence  can  it  be  to 
sndant  of  the  tenant  to  call  u|Kin 
djouro  the  essoign  to  a  wrong  day  ? 
iy  important  question  id,  how  long 
lant  to  be  kept  in  court  ?  Is  the  fie- 
.  never  to  be  non  prossed  7  For 
aaona  the  judgment  of  non  pros, 
ot  be  aet  aside,  and  the  rule  should 
arged. 

If,  JSerj.^  in  support  of  the  rule. — 
gmeot  of  nun  pros,  was  signed  on 
I  of  January,  and  the  demandant 
>  the  court  for  the  pur()<)!»e  of  hav- 
L  aside.  He  states  in  his  afiidavic, 
raa  not  aware  of  diejud^rinent  being 
i,  and  that,  early  in  February,  be- 
Btep  waa  taken,  he  prepared  to  call 


upon  the  tenant  to  shew  cause  why  it  should 
not  be  set  aside.  The  general  principle  by 
which  applications  of  this  kind  are  govern- 
ed is,  that  certain  proceedings  may  be  set 
aside,  if  the  application  be  made  before 
any  step  is  uken.  Tlie  tenant  defends  hia 
conduct  thus: — he  (the  tenant)  knew  he 
was  bound  to  cast  his  essoign ;  but  he  says, 
you,  the  demandant,  have  not,  as  you  ought« 
adjourned  the  essoign  when  it  was  cast; 
but,  to  prevent  the  demandant  from  ad- 
journing the  essoign,  it  was  imperative  on  iho 
tenant  to  enter  a  ne  recipiatw  with  the  clerk 
of  the  easoign.  Is  a  ne  recipiaiur  only  to 
be  entered  by  the  demandant,  lor  the  pur- 
pose of  preventing  the  tenant  from  casting 
his  essoign?  It  was  equally  necessary  for 
the  tenant  to  enter  it,  before  he  was  justi- 
fied in  signing  his  judgment  of  non  pros* 
This  has  not  been  done ;  and,  therefore,  tlie 
demandant  could  not  be  prevented  from 
adjourning  the  essoign.  The  object  of 
entering  tlieue  recipiaiur  is  to  prevent  the  de- 
mandant from  coming  in  and  effecting  such 
adjournment  beyond  the  time  prescribed. 
The  ne  recipiaiur  limits  the  time,  and  if  the 
tenant  neglect  to  enter  the  rule,  the  clerk 
cannot  refuse  to  adjourn  the  essoign.  Bootfi^ 
in  his  work  on  Real  Actions^  p.  92,  is 
decidedly  adverse  to  the  opposite  party. 
There,  it  is  said,  "  Note,  that  the  demandant 
must  adjourn  the  essoign,  otherwise  he  may 
be  nonsuited,  if  the  tenant  enter  a  ne  recipi- 
alur  with  the  clerk  of  the  essoigns."  This 
doctrine  is  adopted  by  Mr.  Serj.  Williams, 
in  his  edition  of  Saunders,  Snd  vol.  p.  45, 
E,  note  4,  who  cites  Booth,  in  the  part  above 
referred  to. 

In  the  case  before  the  Court,  the  de« 
mamlant  was  not  called  upon  to  adjourn  the 
esiKiign  at  all,  aa  the  rule  entered  by  tl>e 
tenant  was  irregular.  The  case  of  BurghUl 
V.  Uie  Archbishop  of  York  shews,  that  m 
judgment  of  non  pros,  cannot  be  signed  on 
an  ertsoign  ill  cast,  or  a  rule  taken  out  irre- 
gularly. The  statute  24  Geo.  2,  c.  48.  s.  d. 
is  express,  that  the  day  of  the  adjf>urnment 
should  be  the  fourth  return  next  ensuing 
the  return  of  the  writ.  The  statute  of  1 
Wdl.  4.  c.  3,  which  makes  every  day,  ex- 
cept the  three  last  days  of  term,  a  return 
day,  and  regulates  the  ap|)earances  to  the 
writs,  does  not  apply  to  writs  of  right. 
Howies,  demandant,  Bowlij,  tenant  (2),  will, 
(3)  1  Ma  &  Psycv,  S. 


176 


COURT  OF  COMMON  PLEAS: 


no  doubt,  determine  the  opinion  of  the 
Court.  There,  the  demandant  adjourned 
the  essoisn  to  the  second  instead  of  to  tiie 
fourth  return  inclusive,  upon  which  the 
tenant  entered  a  rule  with  the  clerk  of  the 
essoigns,  that  unless  the  demandant  ad- 
journed the  essoign  to  the  day  required  by 
the  34  Geo,  2.  c.  48,  a  non  pros,  would  be 
entered,  and  aAer  the  time  to  which  the  es- 
soign ought  to  have  been  adjourned,  the 
tenant  entered  a  ne  recip'mtur^  and  sij^ned 
judgment  of  non  pros,,  and  a  writ  of  frrand 
cape  was  issued  in  the  action  by  the  de- 
mandant on  the  same  day;  but  shortly  after 
the  judgment  had  been  signed,  the  Court 
set  aside  the  writ  for  irregularity.  That 
case  was  the  converse  of  this:  the  adjourn- 
ment of  the  essoign,  there,  was  to  a  time 
less  than  that  required  by  the  24  Geo.  2, 
whereas  the  adjournment,  here,  is  to  a  period 
greater  than  that  which  the  statute  allows ; 
since,  therefore,  the  case  last  referred  to 
shews,  that  a  violation  of  the  24  Geo.  2. 
c.  48,  in  the  adjournment  of  the  essoign  will 
not  be  allowed,  and  the  case  in  1  Lord 
Raym.  proves,  that  if  the  essoign  be  wrongly 
cast,  the  tenant  cannot  take  advantage  of  it. 
The  Court,  influenced  by  such  authorities, 
will  make  the  rule  for  setting  aside  the  non 
pros,  absolute. 

Cur,  adv,  vult, 

TiNDAL,  Lord  C.  J. — [Having  stated  the 
circumstances  under  which  the  motion  was 
made] — Upon  this  stale  of  facts,  the  ques- 
tion is,  whether  such  judgment  is  regular 
or  not ; — that  it  is  incumbent  on  the  plain- 
tiff to  adjourn  the  essoign,  where  the  defen- 
dant has  cast  one  regularly,  and  that  he  is 
liable  to  be  non-prossed,  if  he  neglects  to 
adjourn  it,  appears  from  the  more  ancient 
authorities,  and  is  assumed  to  be  the  course 
of  practice  in  the  more  recent  oases  of 
Btirghill  V,  the  Archbishop  of  York  and 
otherst  Barclay  v.  Earle  (S),  and  Rooke 
V.  the  Earl  of  Leicester  {^)f  such  non  pros., 
however,  being  a  nun  pros,  before  appear- 
ance, is  no  bar  to  another  action — Catlhew*s 
Rep,  p.  1 73 ;  the  whole  effect,  therefore, 
of  the  non  pros,,  if  allowed  to  stand,  would 
be  no  more  than  to  put  the  demandant  to 
the  useless  expense  of  suing  out  a  second 

(S)  ?Str.  1194. 
(4)  2  Term  Rep.  16. 


writ  of  right;  unless,  indeed,  the 
expire  before  the  non  pros,  is  S€ 
which  latter  case,  the  want  of  a) 
of  the  essoij;n  by  the  demandan 
cient  ground  for  sustaining  the 
would  have  the  effect  of  barri 
mandant's  claim  altogether.  I 
circumstances,  it  is  the  duty  of 
to  arrive  at  a  complete  certain' 
tenant  has  been  right  according 
letter  of  the  ancient  practice,  t 
sequences  so  injurious  to  the 
can  be  allowed  to  follow  from  sc 
omission ;  for,  at  the  present  ti 
when  so  much  of  the  doctrine  * 
which  was  formerly  so  famil 
practiser,  has  by  long  disuse  b( 
the  subject  of  study  and  researcl 
indeed,  be  a  matter  of  deep  re 
rights  of  claimants  should  be  deh 
more  that  they  should  be  com 
tinguished,  by  any  mistaken  ap] 
rules  of  practice  now  so  obscure 
the  facts  of  the  present  case,  as  I 
on  the  affidavits,  we  cannot  si 
selves  that  the  tenant  has  pursue< 
of  practice  that  is  strictly  reg 
tenant,  upon  the  present  occasior 
rule,  fixed  upon  the  day  to  wh 
tends  the  essoign  ought  by  \as 
journed  by  the  demandant — n 
12ih  of  April,  in  Easter  term, 
least,  a  matter  of  doubt,  whethei 
has  a  right  to  fix  any  day,  to  wF 
mandant  should  adjourn  the  ei 
many  of  the  ancient  essoign  rolh 
to  be  found  in  the  treasury  of 
the  tenant  or  defendant  casts 
generally,  and  there  is  an  entry 
of  the  roll,  of  a  day  given  by  t 
the  essoigns,  which  would  appec 
general  day  given  for  all  the  est 
that  roll ;  but,  at  all  events,  if 
rules  the  demandant  to  adjourn 
to  a  given  day,  he  must  by  an 
the  rules  of  practice  be  careful 
right  as  to  the  day.  In  the  pres 
appears,  that  he  has  called  ujKin 
dant  to  adjourn  the  essoign  to  i 
tant  day,  than  the  demandant  I 
compellable  to  do;  that  is,  the  t 
himself  a  I()n<»or  dehiv  than  he  ci 
by  law.  The  rule  laid  down  as  i 
in  ilie  Coniinou  Pleas,  in  li 
Avlions,  p.    18,  is,  that  when 


TRINITY  TERM,  1833. 


irr 


«■!  aetknifty  Ait  demandant  shall 
«asoigQ  for  fifWen  days  at  least, 
9  sutate  1<  Car.  1.  c.  6,  which 
J9  m  bank  for  mesne  process, 
■MMandaat  would  have  satisfied 
law  required  of  him,  if  he  had 
ia  Msoign  from  the  8th  of  Janu- 
tJrd.  But  still  further,  as  tlie 
as,  l»y  tlie  £4  Geo.  2.  c.  48.  s.  5, 
Moat  period  to  which  such  day 
nd,  if  tlie  day  given  by  the  rule 
itantday  than  the  statute  allows, 
rif  must  be  a  nullity,  and  the 
Meb  is  founded  upon  such  rule 
jpported ;  now,  that  statute,  by 
oacts,  that  where  tlie  writ  in 
am  is  returnable  on  the  octave  of 
bat  is,  the  first  return  of  Hilary 
lall  be  given  to  eight  days  of  the 
» that  is,  the  last  return  of  the 
,  akiioiigh  by  the  1 1  Geo.  4. 
k  c.  70.  s.  6,  Hilary  term  is 
begin  on  the  11th,  and  end  on 
of  January ;  and  by  the  1  WilL 
,  writs  are  directed  to  be  made 
u  therein  mentioned,  ai)d  not 
106  to  tiie  ancient  return  days  ( 
I  is  nothing  to  repeal  the  sta- 
.  2.  above  referred  to,  (and  cer- 
was  no  intention  by  the  late  acts 
ilatory  proceedings,)  the  times 
ng  io  essoigns,  which  were  be- 
nI  by  that  statute,  must  still  be 
f  reforence  to  the  former  return 
(lerefore,  when  the  summons  on 
right  was  returnable  on  the  oc« 
Hilary,  tlie  essoign  of  the  tenant 
ril  later  than  the  last  return  of 
I,  so  now,  when  the  writ  is  re- 
the  8th  of  January^  the  tenant 
I  a  more  distant  day  than  that 
1  have  been  the  last  return  of 
lat  is,  the  third  day  before  the 
«rii>.  There  were  formerly  four 
raen  the  return  day  of  the  writ 
to  which  the  essoign  was  given, 
;h  tbe  return  days  are  abolished, 
statute  did  not  affect  to  touch 
or  their  incidents,  the  time  of 
must  still  be  calculated,  with 
what  would  have  been  the  last 
f  Hilary  term.  But  the  tenant's 
bis  case  is  cast,  as  appears  by 
itil  ibe  12th  of  April,  that  is, 
woold  have  been  the  fifth  re- 
us IL— C.P. 


turn,  instead  of  the  fourth.  We,  there* 
fore,  think  the  tenant  has,  in  this  case,  by 
taking  out  a  rule,  postponing  the  day  of  4iis 
appearance  to  a  longer  period  than  the  law 
allows,  misled  the  demandant,  and  cannot 
now  sign  judgment  of  mm  ;^oi.  against  him. 
There  is  another  ground,  on  which  the  de- 
mandant contends  the  proceedings  of  die 
tanant  ought  to  be  set  aside — via.  that  the 
tenant  has  not  complied  with  the  direction 
given  in  Book's  Reml  AetioHt^  p.  92,  where 
it  is  laid  down,  that  the  demandant  roust 
adjourn  tlie  essoign,  otherwise  he  may  ba 
nonsuited,  if  the  tenant  enter  a  nt  recipi* 
aiur  with  the  clerk  of  the  essoigns  ;  but 
as  no  authority  is  cited  for  this,  we  prefer 
resting  our  opinion  upon  the  former  objec* 
tioa  to  the  proceedings  on  the  part  of  the 
tenant— -namely,  that  he  has  by  his  rula 
given  a  longer  and  more  distant  day,  for  tha 
adjourning  of  bis  essoisn,  than  by  law  ha 
was  allowed  to  do.  We,  therefore,  thiak 
the  judgment  of  nam  pros,  should  be  set 
aside. 

Ruie  abtoiuie. 


1888.      >  VLECKMOE  V.    JOSEPH  PURSltt 

May  29,  3  and  AKOTHia. 

Replevin — Continuance  of  Tenancy  pre- 
sumed,  notwithstanding  notice  to  qiut  given 
by  the  landlord. 

Iff  by  agreement^  the  relation  of  landlord 
and  tenant  subsist  between  two  parties  for  one 
year,  e.  g.  from  Lady- day  io  Lady-day ;  and 
if  before  the  ensuing  Michaelmas-day ^  the 
landlord  give  a  regular  notice  to  his  tenant 
to  quit  possesion  upon  the  next  Lady-day^ 
a  waiver  of  such  notice  and  a  continuance  of 
the  tenancy  may  be  presumed^  from  the  sub' 
sequent  conduct  and  demeanour  of  the  parties, 

Semble —  The  Court  will  not  send  a  cause 
to  a  new  trial,  when  the  sum  substantially 
recovered  is  less  than  20/.,  though  the  ver- 
dict  of  the  jury  may  be  for  a  sum  ostensibly 
more. 

Qusere — In  avowry  for  a  certain  sum, 
rent  arrear,  can  the  plaintiff  in  replevin 
bring  the  money  into  court  ? 

In  this  action  of  replevin,  the  defe 
Joseph  Pursell,  avowed,  as 

f  A 
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other  defendant  made  cognisance  as  hit 
bailifr. 

The  substance  of  the  first  avowry  was, 
that  the  plaintiff,  for  the  space  of  three 
quarters  of  a  year  next  before  and  end- 
ing on  the  S9th  day  of  September  183i2, 
and  from  thence  until  and  at  the  said  time 
when,  &c.,  held  and  enjoyed  a  certain  mes* 
suage,  lands,  and  premises,  with  the  ap- 
purtenances, &Cm  under  and  by  virtue  of 
a  certain  demise  thereof,  theretofore  made 
by  the  said  Joseph  to  the  said  plaintiff,  at 
and  under  the  yearly  rent  of  SO/.,  payable 
quarterly,  i.  e.  on  the  25th  day  of  March,  the 
24th  day  of  June,  the  S9th  day  of  Septem- 
ber, and  the  25th  day  of  December,  in  the 
said  year  ;  and  that  the  sum  of  22/.  10^.  of 
the  rent  aforesaid,  for  the  space  of  time 
aforesaid,  ending  as  aforesaid,  on  the  29th 
day  of  September,  in  the  year  aforesaid, 
&c.,  was  due  and  in  arrear  from  the  said 
plaintiff  to  the  said  Joseph,  &c. 

In  the  second  avowry,  the  defendant 
stated,  that  the  plaintiff  had  fraudulently 
and  clandestinely  removed  his  cattle  from 
the  grounds  in  question,  with  the  intent 
wrongfully  and  unjustly  to  defraud  the 
said  Joseph  of  the  said  last-mentioned 
rent  so  due  and  in  arrear  as  aforesaid,  and 
to  deprive  him,  the  said  Joseph,  of  the 
benefit  of  distraining  for  the  same,  &c. 

First  plea  in  bar  of  the  avowry  and  cog- 
nizance— tion  tenuU, 

Second — That  of  the  sum  of  22^  10*., 
claimed  as  rent  by  the  defendant,  15/., 
part  and  parcel  of  the  said  sum,  was  not 
due  at  all;  and  as  to  the  sum  of  7/.  lOi., 
residue  of  the  said  suroof  22/«  10^.,  in  the 
avowry  and  cognizance  mentioned,  and 
therein  alleged  to  be  due  and  in  arrear, 
and  unpaid,  from  the  said  plaintiff*  to  the 
said  Joseph,  that  after  the  said  2!Uh  day 
of  September,  in  the  said  avowry  and 
cognizance  mentioned,  and  before  the  said 
time,  when,  &c.,  to  wit,  on  the  20th  day  of 
August,  in  the  year  aforesaid,  &c.,  the 
said  plaintiff  tendered  and  offered  to  pay 
to  the  said  Joseph,  the  said  sum  of  7/.  10^., 
which  the  said  Joseph  then  and  there  re- 
fused to  accept  and  receive  of  and  from 
the  said  plaintiff,  &c. ;  and  concluding  with 
a  veri6cation.  Sec. 

The  other  pleas  in  bar  denied  the  frau- 
dulent removal  of  the  cattle. 

The  defendantSi  in  their  replication,  as 


to  all  the  pleat  in  bar  of  the 
him  above  pleaded  to  the  av 
cognizances  of  them,  the  said 
and  which  respectively,  he,  the 
tiff,  had  prayed  might  be  inqi 
the  country,  joined  issue ;  an 
said  plea  in  bar  of  the  said 
to  the  said  sum  of  7/.  10#., 
the  said  sum  of  22/.  ]0«.  & 
non,  because  the  said  plaint 
tender  or  offer  to  pay  to  the  saic 
said  sum  of  7/.  lOi.  of  the  rem 
and  on  this  replication  issue  wj 

Upon  the  trial,  before  Boll 
the  last  Spring  Assizes,  at  Ay] 
jury  found  a  verdict  for  the  d( 
22/.  lOi. — to  set  aside  which, 

SforkSf  Serj,,  had  in  the  last  te 
a  rule.    In  moving  for  the  rule, 
Serjeant  said,  the  fate  of  his  mi 
depend  upon  the  fact  of  the  relai 
lord  and  tenant  being  held  to  < 
not,  between  the  parties,  after 
March  1832.    The  application 
was  founded  on  the  presumptic 
relation  did  not  exist  after  that  I 
the  defendants  affirmed  therevf 
peared  that  at  Lady-day,  1831. 
in  replevin  entered  on  the   J 
supposed  rent  for  which  the 
made,    under   an   unstamped 
which  was  in  the  defendant' 
tenant  from  the  25th  of  M 
the  25th  of  March  1832;  uf 
September    1831,    he    recf 
notice  in  the  handwriting  c 
Joseph,  to  quit  the  farm  o 
day.     The  plaintiff 's  case 
so  ;  that  in  conformity  v 
gave  up  the  land,  and 
to  occupy   the   farm-hor 
the  custom  of  the  count 
of  getting   in  everythin 
entitled,   and  of  prote 
injury :  he  had   paid   t 
quarter  ending  on  the 
1831,  and   consequer 
terminated  by  notice 
of  March,  he  was   in 
dant  for   that  quarte 
in  the  sum  of  7/.  10 
the  defendant,  who  r 
insisted   that  the  t 
withstanding  his  o' 
29th   of    Septeml 
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phintiff  wai  indebted  to  him  for 
other  quarters  ending  at  Midsum- 
.  Michaelmas,  and  that  the  sums 
onted  in  the  aggregate  to  22/.  lOf., 
h  the  distress  was  made,  and  the 
fas  (bund,  and  not  as  the  plaintiff 
to  7L  lOf. 

Alt  Loan  C.  J. — Is  not  the  yerdict 
im  suhstandally  less  than  20/.  ? 
pnal  amount  claimed  by  the  de- 
pras  22/.  lOf.,  of  this  the  plaintiff 
fin  admits  that  he  owed  the  de- 
7L  10s.,  so  that  the  sum  in  dispute 
the  parties  is  but  15/.  This  is 
sonnnonly  called  a  trifling  action  ; 
I  not  usual  to  grant  a  new  trial, 
i  sum  to  be  recovered  is  less  than 
ept  misdirection  be  imputed  to  the 
None  is  imputed  here.  J 
(eneral  rule  as  to  new  trials,  may 
tted  to  be  as  stated ;  but  in  re- 
bere  is  a  peculiarity  which  takes  it 
le  range  of  those  cases  in  which 
is  adhered  to.  Upon  the  refusal 
istanee  of  the  defendant  to  accept 
tendered,  an  application  was  made 
ge  for  an  order  to  draw  up  a  rule 
the  money  into  court,  his  Lord- 
I  referred  to  Horn  v.  Lewin  ( 1 ), 
he  plaintiff  in  replevin  having 
money  into  court,  which  the  de- 
took  out — et  pro  damnis  dicit  quod 
^ ;  upon  which  the  plaintiff  de- 
and  whereupon  the  Court  held, 
profert  of  the  money  was  imper- 
didle — observing :  "  In  debt  upon 
there  might  be  a  profert  to  save 
,  the  money  being  the  thing  in 
;  but  it  cannot  be  in  an  avowry 
levin,  because  the  avowry  was  to 
le  taking  of  the  cattle,  and  whe- 
money  was  paid  or  not,  was  not 
tion.  But  if  the  distress  was  right- 
en,  the  avowant  must  have  a  re- 
'  wrongfully,  he  must  answer  the 
's  damages ;  if,  therefore,  the  pro- 
superfluous,  so  was  the  avowant's 
5it(«)." 

■Ik.  583 ;  8.  0. 1  Ld.  Raym.  659. 
;  Me  Vernon  v.  Wynne,  1  H.  Black,  f  4. 
,  mvowrits  for  rent  arrear,  upon  motion 
into  eourty  being  the  rent  specified  in  the 
ny,  and,  on  payment  of  ^rhich  and  the 
.  su  further  proceedinffs  might  be  stayed, 
m — ^Thit  it  a  r<*aMnable  applicatioD,  and 
ssllowsdL 


The  Judge,  upon  the  authority  of  that 
case,  refused  to  make  the  order,  and  of 
course  the  plain  tiff  was  obliged  to  bring  the 
action  as  be  did. 

Wilde f  Serj,,  now  shewed  cause. — There 
is  no  ground  to  induce  the  Court  to  disturb 
this  verdict.  The  original  taking  was  for 
a  year,  ending  on  Lady-day,  1832.  It  may 
be  admitted,  that  the  plaintiff  had  in  his 
possession  a  notice  in  the  handwriting  of 
the  defendant,  dated  prior  to  the  29th  of 
September  1851,  to  give  up  the  possession 
on  Lady-day,  1 852.  But  it  appeared  in 
evidence,  that  on  the  8th  and  11th  of 
March,  nearly  six  months  after  he  received 
such  notice,  he  wrote  letters  to  the  defen« 
dant  and  his  wife,  with  regard  to  certain 
security  which  he  was  to  give,  for  the  pay- 
ment of  the  rent,  and  for  the  use  of  horses 
to  sow  and  plough  the  lands.  How  could 
it  be  supposed  that  he  would  write  such 
letters  on  the  8th  and  1 1  th  of  March,  if 
his  tenancy  was  to  be  terminated  on  the 
25th  of  the  same  month  ?  In  the  month  of 
July,  he  is  still  the  tenant  in  possession  of 
the  ground,  and  he  is  distrained  upon  for 
rent  due  the  preceding  June.  He  suc- 
ceeded in  defeating  two  distresses,  as  ha 
attempted  to  defeat  this,  for  which  the 
action  was  brought,  by  removing  the  cattle. 
How  could  he  be  distrained  upon  in  July, 
if  his  tenancy  ended  on  the  25th  of  the 
preceding  March  ?  Tliere  were  some  other 
facts  equally  strong,  in  support  of  the  con«« 
tinuance  of  the  tenancy,  notwithstanding 
the  notice.  In  the  month  of  April,  the 
plaintiff  in  replevin  went  to  a  vestry,  and 
when  questioned  as  to  his  right  of  being 
there,  as  he  did  not  pay  rates,  he  said  he 
did  pay,  that  he  occupied  tlie  farm  of  the 
defendant,  and  that  he  would  hold  it  in 
spite  of  him  for  three  years.  He  also, 
about  the  same  time,  made  a  distress  da- 
mage feasant  upon  the  lands.  It  also 
appeared,  that  upon  the  50th  of  June,  a 
negotiation  had  been  entered  into  between 
the  plaintiff  and  defendant,  by  which  the 
former  was  to  discontinue  his  tenancy  and 
give  possession  of  the  entire  upon  the  en- 
suing Old  Michaelmas-day.  I'he  Court 
would,  no  doubt,  be  mindful  of  the  obser- 
vation thrown  out,  when  the  rule  was  moved 
for;  though  the  jury  found  a  verdict  for 
22/.  10s.,  the  sum  really  in  dispute  was 
only  15/.,  the  rent  of  the  two  quarters  of 
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the  tenancy,  which  was  continued  from  the 
25th  of  March  to  the  29th  of  September. 
And  it  was  the  practice  of  the  Courts  not 
to  allow,  except  under  particular  circum- 
stances, a  new  trial,  when  the  sum  sought 
to  be  recovered  was  under  iOL  The  uni- 
formity of  this  practice  would  be  violated 
if  this  rule  were  to  be  made  absolute. 

StorkSf  Serj,,  in  support  of  the  rule.— 
The  amount  of  the  verdict  in  this  case 
cannot  have  any  effect  on  the  decision  of 
the  Court,  for  the  reason  referred  to. 
There  is  certainly  some  inconsistency  in 
supposing  that  the  old  agreement  between 
the  parties  went  on  with  a  new  condition, 
such  as  the  plaintiff's  finding  security  for 
his  rent,  attached  to  it.  The  defendant 
gave  the  plaintiff  a  distinct  and  formal 
notice  to  quit  on  Lady-day,  1832 ;  but  it 
is  said,  that  subsequent  events  shewed  that 
there  was  not  only  a  waiver  of  the  notice, 
but  a  distinct  agreement  that  the  tenancy  was 
to  be  continued.  This,  however,  has  been 
strenuously  denied.  The  plaintiff,  an  out- 
going tenant,  merely  remained  for  a  certain 
time  in  the  farm-house  to  clear  his  crops. 
The  rule  of  law  is,  that  a  man  cannot  be 
treated  at  once  as  a  trespasser  and  tenant. 
By  serving  him  with  a  notice  to  quit,  the 
defendant  terminated  the  tenancy,  and 
yet,  by  a  subsequent  distress  for  rent,  he 
treats  the  plaintiff  as  though  he  were  still 
his  tenant,  and  as  though  such  notice  was 
never  given. 

TiNDAL,  Lord  C.  J. — As  it  appears  to 
me,  there  is  no  ground  for  the  Court  to 
disturb  the  verdict  found  for  the  defen- 
dant. The  case,  as  it  appears  from  the 
evidence  of  both  the  plaintiff  and  the 
defendant,  was  founded  on  an  agpreement 
between  them,  by  way  of  lease,  from  the 
defendant  to  the  plaintiff,  of  the  premises 
in  question,  from  Lady-day,  1831 ,  to  Lady- 
day,  1832.  There  was  no  possibility  of 
knowing  at  that  time  whether  the  par- 
ties intended  that  the  tenancy  should,  at 
the  expiration  of  the  time,  be  renewed 
or  not.  In  this  state  of  things,  a  notice 
was  given  by  the  landlord  to  the  tenant, 
to  quit  the  possession  at  Lady-day,  1832. 
And  in  consequence  of  this  notice,  it  was 
contended  by  the  plaintiff  that  the  defen- 
dant had  no  right  to  distrain  afler  the 
time  specified  in  the  notice  to  quit,  as  from 


that  time  the  relation  of  landlord 

nanthad  ceased  to  exist  between  the 

upon  the  other  hand,  evidence  was 

ed  by  the  landlord  to  shew,  that  k 

be  inferred  from  the  conduct  of  tbi 

that  they  set  up  a  renewal  of  the  t 

This  was  a  question  of  fact,  for  t 

sideration  of  the  jury,  and,  from  tl 

tradictory  nature  of  the  evidenee 

not  a  matter  of  easy  decision ;   ' 

jury  found  that  the  weight  of  e 

preponderated  in  favour  of  the  la 

In  my  opinion,  their  conclusion  was  ji 

the  verdict  should  not  be  disturbed 

was  the  evidence  to  shew  that  the  1 

had  terminated  at  Lady-day,  1%Z 

was  proved  that  the  landlord  had  d 

ed  for  rent,  in  the  month  of  July 

if  this  incident  were  unexplained,  it 

no  doubt,  be  strong ;  if  it  were  i 

counted  fbr,  it  would  be  difficult  i 

pose  how  the  legality  of  such  < 

could   be  supported.     But  on  tin 

side  a  letter  was  put  in,  written  in 

1832,  in  which  the  propriety  of 

additional  security  fbv  the  rent  w 

cussed.     This,  h  should  be  remen 

took  place  within  a  short  time  bef 

termination  of  the  tenancy  under  1 

tice  to  quit.     This  certainly  looked 

continuance  of  the  tenancy  for  the  : 

ing  year.     In  May,  two  months  afl 

occurrence,  the  plaintiff  made  a  c 

damage  feasant  upon  the  farm  in  qu 

and  at  a  vestry,  he  said  he  was  tei 

these  very  premises,  and  that  he 

hold  the  possession  for  three  years. 

the  30th  of  June,  a  party  was  emplc 

negotiate  between  the  plaintiff  and 

dant,  and  an  agreement,  which  wa 

duced  in  evidence,  was  entered  int 

the  tenant  was  to  quit  possession 

ensuing  Old  Michaelmas-rday  ;  this 

as  if  both  parties  had  agreed  to  wa; 

legal  consequences  of  the  distress  nr 

July.     This,  therefore,  seems  ineoD 

with   the   plaintiff's  argument,    th 

whole   tenancy  ceased  in  the    moi 

March.     It  was  altogether  a  fair  qi 

for  the  consideration  of  the  jury,  an 

inferred  from  the  subsequent  cone 

the  parties,  that  they  agreed  to  a  cc 

ation  of  the  tenancy.     In  my  opini< 

conclusion  was  just. 

Park,  J. — This  was  a  question  o 
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contradictory;  yet, 
oontradietory,  the  Court 
frei  iltelf  warranted  in  laying 
nrdict  iiu>uld  be  set  aside.  The 
•  aabinittad  to  the  jury,  the  tri- 
ieky  by  the  law  of  the  knd,  ia 
i  to  pronounce  its  opinion.  When 
lie  circimiatance  in  conjunction 
onUneta  of  the  aura  ■ought  to 
ted,  into  our  consideration,  we 
a  my  opinion,  be  overturning 
of  law,  if  we  were  to  send  this 


a,  J. — I  am  of  the  same  opinion, 
n  diapnte  amounted  but  to  15^ 
nr,  J.  concurred. 

RuU  discharged. 


If  a  landlord  give  notice  to  his  te- 
t  the  possession  on  a  certain  day, 
t  rent  for  occupation  subsequent 
i  when  the  tenant  ought  to  have 
cording  to  the  notice,  such  ac* 
i  rent  ia  not  conclusive  proof  of 
'  of  the  notice  to  quit.  Whether 
■noe  of  rent  after  the  time  laid 
lisa,  is  or  is  not  a  waiver  of  the 
lends  upon  the  hUenlion  of  the 
Inch  is  a  matter  of  fad^  and 
:o  be  left  to  the  jury — Doe  v. 
In  Doe  ▼.  Caioert  (4),  where 
I  was  laid  on  the  29th  of  June, 
of  plaintiff  relied  on  a  notice  to 
h  expired  on  Midsummer-day 
;  but  it  appeared,  however,  that 
orant  of  the  notice  to  quit  being 
eejectment  having  been  brought, 
snt  for  the  quarter  ending  at  Mi- 
It  was  contended  for  thedefen- 
this  was  an  unequivocal  ac- 
sent  of  the  tenancy,  subsequent 
of  the  demise  ;  but  Lord  Ellen- 
ras  of  opinion,  that,  under  the 
cea,  the  notice  to  quit  remained 
ce.  In  Goodright  v.  Cordmeni 
the  lessor  of  the  plaintiff  gave 
int,  his  tenant  from  year  to  year, 
nit  at  Old  Michaelmas,  1792,  but 
lant  had  paid  him  half-a-year*s 
a  the  ith  of  April  179^,  which 


(3)  Cowp.  J43. 

(4)  f  Campb.  587. 
(5>  6TtraRep.tl9. 


the  lessor  received,  eo  nomme^  as  rent  for 
that  half-year,  the  receipt  of  the  rent 
was  held  to  be  a  waiver  of  the  notice,  and 
a  continnance  of  the  tenancy.  But  if  ■ 
landlord  £^ve  his  tenant  notice  to  quit  on  a 
certain  day,  and  if  he  d&$tram  for  rent  du« 
at  the  time  of  the  expiration  of  a  notice  to 
quit,  and  for  that  which  was  doe  for  the 
time  during  which  the  defendant  held  over, 
such  act  amounts  to  a  waiver  of  the  notioo 
to  quit,  inasmuch  as  though,  in  the  mere 
acceptance  of  rent,  the  jme  aataio  ia  to  be 
left  to  the  jury ;  yet  a  distress  ia  an  ac€ 
not  to  be  qualified,  and  amounts  to  a  eon* 
firmation  of  the  tenancy — Ztnieh  v.  Willm' 
gmie  (6).  In  that  case,  the  defendant  ought 
to  have  quitted  the  possession  at  Michael- 
mas, but  he  held  cnrer,  and  tlie  landlord  dis- 
trained for  the  year  ending  at  the  expira- 
tion of  the  notice  to  quit,  and  the  quarter 
from  tliat  time  to  Cliristmas,  daring  which 
the  defendsnt  held  over.  In  the  words  of 
Wilson,  J.,  in  the  caae  referred  to,  the 
plaintiff  would  not  have  been  precluded  by 
taking  a  distress,  if  instead  of  the  year  and 
a  quarter,  it  had  been  only  for  rent  due  at 
Michaelmss,  becauae  tlie  atatvte  8  Ann. 
c.  14.  s.  6  &  7.  says  thst  a  distress  may 
be  taken  within  six  months  after  the  deter- 
mination of  a  lease,  provided  the  interest 
of  the  landlord  and  the  possession  of  the 
tenant  continue ;  the  law,  in  this  respect, 
being  altered  since  the  time  of  Lord  Coke, 
when  the  M  notion  prevailed,  that  a  dis- 
tress could  not  be  taken,  unless  the  same 
relation  subsisted  between  the  parties. 

As  to  cases  where  the  Court  will 
grant  a  new  trial,  where  the  damages  are 
less  than  20^,  vide  7unier  v.  Lewis  (7) ; 
vide  also  the  note  there. 


1853.     > 
jne  11.  J 


June 


MABERI.T  V*  SHSPPA&D. 


Delivery  and  Acceptance  —  Slafute  qf 
Frauds,  29  Car.  ft.  c.  9.  «.  17,  9  Geo.  4. 
c.  14.  «.  7. 

If  A  order  m  waggon  of  B,  mi  J,  whilst 
the  work  is  ta  progress  and  stili  unJSniskedf 

(6)  IH.  Bltck.Slt. 
(7>  1  Ckitt  Rap.  165. 


181 


COURT  OF  COMMON  PLBAS : 


^,  by  means  of  tradesmen  not  employed  or 
paid  by  B^  make  certain  changes  and  alter" 
ationst  by  adding  iron^work,  and  a  tilt,  ^c, 
such  operation  on  the  part  of  A^  is  not 
wiihin  iJie  17 th  section  of  tlie  29  Car,  2. 
c.  d,  extended  by  the  9  Geo,  4.  c.  1 4,  which 
requires  the  buyer  to  have  accepted  part  of 
the  goods  so  sold,  and  actually  received  the 
same ;  the  waggon  in  question  never  having 
been  out  of  possession. 

Wilde,  Serj.f  had,  in  the  course  of  last 
term  obtained  a  rule,  calling  on  the  de- 
fendant to  shew  cause  why  the  nonsuit  in 
this  case  should  not  besetaside,  and,  in  lieu 
thereof,  a  verdict  for  22/.  \0s,  should  not 
be 'entered  for  the  plaintifT.  The  facts  of 
the  case  were  as  follows  : — 

In  the  latter  end  of  May  1831,  the  de- 
fendant had  ordered  a  waggon  of  the 
plaintifT,  on  the  condition  that  it  should  be 
completed  by  the  September  following,  at 
the  same  time  telling  the  plaii^tifiT,  that 
unless  it  was  completed  by  the  1st  of  Sep- 
tember it  would  be  of  no  use  to  him,  and 
be  would  not  have  it.  The  plaintiff  said 
it  should  be  ready  at  that  time,  if  not  be- 
fore. The  waggon  was  never  out  of  the 
plaintiff's  possession.  Whilst  the  work 
was  in  progress,  the  defendant  sent,  at  his 
own  expense,  other  tradesmen  to  the  pre- 
mises of  tlie  plaintiff,  who,  by  his,  the  de- 
fendant's, order,  affixed  to  the  waggon 
certain  iron-work  and  a  tilt ;  these  articles 
were  quite  independent  of  and  unconnected 
with  the  contract  which  the  defendant  en- 
tered into  with  the  plaintiff.  In  October 
1831,  a  docket  was  struck  against  the 
defendant,  and  at  the  second  meeting  of 
the  creditors,  his  brother  guaranteed  the 
payment  of  20s,  in  the  pound,  and  gave 
separate  written  undertakings  to  the  cre- 
ditors, who  had  proved  their  debts,  and 
amongst  them,  one  to  the  amount  of  1 7/. 
to  a  smith,  for  the  iron-work  to  the  wag- 
gon in  question,  atid  another  to  a  sack 
manufacturer,  for  the  tilt-cloth  to  the  same 
waggon,  and  the  bankruptcy  was  super- 
seded. The  plaintiff  proved  a  debt  of  1 21. 
under  the  commission,  but  made  no  claim 
for  the  waggon,  though  six  weeks  had 
elapsed  from  the  time  the  waggon  was  to 
have  been  delivered,  to  that  of  the  issuing  of 
the  commission.  Parke,  J.,  before  whom  the 
cause  was  triedi  at  the  last  Spring  Assizes,  at 


Reading,  nonsuited  the  plaintiff,  I 
him   leave  to  move  the   Court    i 
the  nonsuit  set  aside,  and  a  ven 
22L  lOs.  entered  for  him  in  lieu 
ground  of  the  nonsuit  was  the  9th 
4.  c.  14,  (Lord  Tenterden's  Act.) 
questioned,  whether  the  Statute  of 
extended  to   certain  executory  o 
for  the  sale  of  goods,  though  su 
tracts  were  within  the  mischief  inte 
be  remedied.     And  the  7th  sectioi 
9th  of  Geo.  4.  enacted,  '*  That  t 
enactments  shall  extend  to  all  o 
for  the  sale  of  goods  of  the  value 
and  upwards,  notwithstanding  the 
may  be  intended  to  be  delivered  i 
future   time,  or  may  not  at    the 
such  contract  be  actually  made,  pr 
or  provided,  or  fit  or  ready  for  d 
or    some   act   may   be    requisite 
making  or  completing  thereof  or 
ing  the  same  fit  for  delivery."     In 
quence  of  this  enactment,  there  is 
ference  between  contracts  for  goo 
certain  value,  whether  these  goods 
to  be  made,  or  whether  they  were  ii 
at  the  time  of  making  the  contract, 
was  evidence  on  the  trial,  to  shew 
tilt  and  iron-work  were  separately 
and  paid  for  by  the  defendant ; 
learned  Judge,  nevertheless,  was 
nion,    that,  under  Lord  Tenterdei 
there  should  be  a  certain  memoran 
something  paid  in  advance. 

The  learned  Serjeant  submitti 
after  the  act  of  the  defendant,  thei 
be  no  further  exercise  of  discretion  t 
party  ;  for  it  was  impossible  to  con 
imagine  a  more  decisive  mode  o\ 
tance  than  the  attachment  by  the  d< 
of  a  portion  of  his  own  propert} 
which  the  plaintiff  had  constructed 
The  only  difficulty  in  the  case  w 
the  waggon  remained  the  entire 
the  hands  of  the  vendor  ;  but  th 
would  be  of  opinion,  that  the  pe 
of  a  tradesman  to  make  additions 
waggon  was  equivalent  to  the  d 
In  support  of  his  motion,  he  refe 
Chaplin  v.  Rogers  {I). 

Talfourdt  Serj.,  shewed  cause, 
action  was  brought  under  the  7th 
of  that  which  was  commonly  calh 

(1)  1  East,  19S. 
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n'l  Act.  Before  the  passing  of 
Ble»  it  was  a  matter  of  doubt, 
the  provisions  of  the  Statute  of 
steiided  to  executory  contracts, 
s  the  object  of  the  statute  to  ter- 
ich  doubt.  It  may  be  safely  ad- 
latthe  plaintiff  did  not  supply  the 
outside  iron* work,  which  were 
y  the  defendant  to  the  waggon, 
operations,  the  making  of  the 
ind  the  affixing  of  the  tilt  and 
c,  were  carried  on  at  the  same  time, 
}  concurrent.  It  may  be  also  ad* 
lat  the  defendant  paid  for  these 

L distinct  and  different  payments. 
,ing  of  the  iron  and  of  the  tilt 
iggon,  were  held  to  constitute  a 
to  all  intents  and  purposes,  to 
dant,  such  doctrine  would  be  con- 
he  principle  on  which  every  case 
escription  was  decided.  It  can* 
•nied  by  the  opposite  party,  that 
I  an  article  remains  in  the  posses- 
be  vendor,  there  is  not  an  actual 
or  acceptance  :  in  such  case  the 
:eis  only  constructive.  This  would 
om  two  or  three  cases  which  may 
MH  the  subject.  In  Howe  v.  Pal" 
the  marginal  abstract  is  in  these 
'  Where  a  vendee  verbally  agreed 
ic  market,  with  the  ager  t  of  the 
to  purchase  twelve  bushels  of 
in  in  the  vendor's  possession,  con- 
part  of  a  larger  quantity  in  bulk, 
Q  in  the  vendor's  possession  till 
r^  and  the  agent,  on  his  return 
easured  the  twelve  bushels,  and 
apart  for  the  vendee  : — Held,  that 
not  amount  to  an  acceptance  by 
',  so  as  to  take  the  case  out  of  the 
ion  of  the  Statute  of  Frauds.  In 
lis  opinion,  Abbott,  C.  J.  said, 
Mtion  is,  has  the  buyer  accepted  I 
he  had  once  accepted,  he  could 
wards  make  any  objection,  even 
led  out  that  the  tares  did  not  cor- 
irith  the  sample  ;  but  it  is  clear 
ad  a  right  to  make  any  objection 
ime  when  they  were  tendered  to 
tcceptance.' "  In  the  case  before 
if  it  is  equally  clear,  that  though 
idant  did  affix  the  iron- work  and 
yet,  if  the  waggon  was  not  such 

t)  5  Ban.  &  Aid.  3tl. 


as  he  expected  it  to  be,  he  was  not  bound 
to  accept  it.  In  Tempest  v.  Fitzgerald {S)^ 
the  defendant  and  his  servant  rode  the 
horse,  altered  his  furniture,  and  exercised 
many  other  acts  of  apparent  ownership ; 
yet  it  was  held,  that  this  did  not  amount 
to  an  acceptance  within  the  1 7th  section 
of  the  statute;  and  Holroyd,  J.,  distin- 
guished this  case  from  that  of  Blenklntop 
V.  Clayton  (4) ;  for,  in  the  latter,  the  horse 
was  to  be  delivered  absolutely  within  the 
hour,  and  the  purchaser  had  treated  it  as 
his  own  property,  by  offering  to  sell  it  to 
another.  The  same  principle  was  again 
discussed  in  Hanson  v.  Armiiage  (5),  and 
Lord  Tenterden,  C.  J.,  referred  to  //oive 
V.  Palmer^  and  supported  the  ground  of 
decision  in  that  case,  namely,  that  as  long 
ns  the  buyer  continued  to  have  a  right  to 
object,  either  to  the  quantity  or  quality  of 
goo<ls,  there  could  be  no  actual  acceptance 
on  his  part.  In  Thompson  v.  Maceroni  (6), 
where  goods  to  the  value  of  144/.  were 
made  to  the  defendant's  order,  and  he 
took  away  a  small  part  to  the  value  of 
S/.  lOi.,  the  Court  were  clearly  of  opi- 
nion that  there  was  no  actual  acceptance 
of  these  goods  by  the  buyer,  within  the 
1 7th  section  of  the  Statute  of  Frauds  | 
though  it  was  said  that  the  plaintiff  had 
put  it  in  the  vendee's  power  to  take  away 
the  goods  ;  and  that,  according  to  the  opi- 
nion of  Holroyd,  J.  in  Smith  v.  Chance 
(7),  was  sufficient  to  maintain  the  action. 
Many  other  cases  may  be  cited  to  the  same 
effect,  and  the  plaintiff  had  no  answer 
whatever  to  give  to  these  authorities,  un- 
less he  meant  to  contend  that  the  affixing 
of  the  iron -work  by  the  defendant  took 
the  case  out  of  the  Statute  of  Frauds. 
The  way,  however,  of  coming  to  a  correct 
conclusion  on  the  matter,  was  this :  did  the 
plaintiff  lose  his  lien  for  the  price  of  the 
waggon,  whilst  it  remained  in  his  posses- 
sion and  continued  on  his  premises  ?  The 
iron-work  was  not  supplied  by  the  plaintiff, 
nor  was  it  a  part  of  his  contract  to  apply 
it  to  the  waggon.  Besides,  it  should  be 
recollected,  that  the  waggon  lay  two  years 
on  his  premises.       The  decision  of  the 

(S)  SBun.  &  Aid.  680. 

(4)  7  T«MDt.  597 ;  ■.  c.  1  B.  Moore.  StS. 

(5)  5  Bin.  &  Aid.  557. 

(6)  S  B.  &  a  1  ;  a.  c.  S  Law  Joam.  K.B.  t08. 

(7)  tBani.  &  Aid.  755. 
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Judge  at  Nisi  ^ius  was  right,  and  the 
rule  for  setting  aside  the  nonsait  should 
be  dischargedf 

Wilde,  Serj.,  ia  support  of  the  rule.— - 
The  conclusion  at  which  the  Courts  arriTed 
in  the  cases  referred  to,  laay  be  supported, 
if  tjhe  property  kas  not  passed  to  the  vendee. 
The  rule  now  established  is,  that  if  the 
vendor  has  the  article  in  hts  possession, 
it  lies  on  him  to  do  everything  necessary 
to  put  it  in  a  state  fit  for  delivery.  In 
Rugg  V.  Mineli  (8),  where  turpentine  in 
casks  was  sold  by  auction  at  so  much  per 
cask,  and  the  casks  were  to  be  taken  as  a 
certain  marked  quantity,  egicept  the  two 
last,  out  of  which  the  seller  was  to  fill  up 
the  rest,  before  ihey  were  delivered  to  the 
purchasers,  on  which  account  the  two  last 
casks  were  to  be  sold  as  uncertain  quan* 
tiiies ;  and  the  bujrers  had  the  option  of 
keeping  the  goods  in  the  warehouse,  at 
the  charge  of  the  seller,  for  thirty  days  ; 
and  the  bayers  having  employed  the  ware- 
houseman of  the  seller  as  their  agent,  he 
filled  up  some  of  the  casks  out,  of  the  two 
last,  but  left  the  bungs  out  in  order  to 
enable  the  Custom-house  officer  to  gauge 
them — but  before  he  could  fill  op  the  rest, 
a  iure  consumed  the  whole  in  the  ware- 
house, within  the  thirty  days:— held,  that 
the  property  in  all  the  casks  which  were 
JUiea  up,  passed  to  the  bujrers,  because 
nothing  further  remained  to  be  done  to 
them  by  the  seller;  for  it  was  the  business 
of  the  buyers  to  get  them  gauged,  without 
which  they  could  not  be  renooved ;  but  the 
property  in  the  casks  not  filled  up  remained 
in  the  seller,  at  whose  risk  they  continued.*' 
Why  did  this  property  remain  still  in  the 
seller  ?  The  reason  was  obvious :  some- 
thing more  was  to  be  done  by  him  ;  there- 
fore, upon  this  general  principle,  if  anything 
remained  to  be  done,  if  the  amount  of 
price  was  to  be  settled,  if  the  article  was 
to  be  weighed,  or  if  any  other  operation 
was  to  be  performed  upon  it,  the  pro- 
perty would  not  pass  ;  but  if  the  vendor 
had  performed  his  duty  to  the  vendee  in 
every  reapect,  if  no  act  was  to  be  done,  no 
price  to  be  ascertained,  then  the  property 
passed.  The  existence  of  this  rule  was 
quite  consistent  with  the  right  of  lien 
claimed  by  the  vendor  for  his  price.     Sup- 

(8)  11  Esft,  fio. 


pose  die  defendant  was  himself  a 
maker  or  a  smith,  and  that  when 
gon  was  completed,  and  the  |^ii 
done  everything  which  it  waa  i 
for  htm  to  do,  if  then  the  defen 
nished  the  iron-work  and  the  tilt,  < 
ornament  or  use,  could  it  therefon 
that  he  had  not  accepted  the 
Could  it  therefore  be  argued  that 
gon  did  not  pass  to  the  defendan 
only  difference  between  the  auppc 
and  that  before  the  Court  waa,  th 
latter,  the  act  is  done  by  the  de 
agent,  by  his  authority;  whereai 
odier,  it  is  supposed  to  be  dow 
defendant  himself.  In  all  the  cas 
the  work  was  completed,  when  th 
had  done  everything  which  remain 
done,  and  when  the  vendee  did  tl 
he  had  no  right  to  do  unless  he 
the  article  by  himself  or  his  agen 
for  example,  as  in  this  case,  he  i 
the  iron-work  and  tih,  indepeai 
the  waggon,  and  paid  the  tradesi 
furnislied  these  articles ;  by  •( 
he  did  that  which  made  the  prapc 
These  were  acts  equivalent  to  ai 
on  the  part  of  the  defendant.  In 
V.  Le  Bret  (9),  Lord  Ellenboroi 
**  that  the  case  was  taken  oot  of 
tute  of  Frauds,  by  the  defendant* 
her  name  upon  certain  pieces  of  li 
that  class  of  cases,  in  which  sto 
transitu  is  allowed,  when  the  ve 
done  all  he  has  to  do,  when  the 
his  agent  has  exercised  such  right  < 
ship  as  terminates]  the  transitos, 
right  of  stoppage  ceases.  In  . 
l^wailea  (10),  where  the  plaiai 
ing  in  his  warehouse  a  quantity 
in  bulk,  more  than  sufficient  to  fi: 
hogsheads,  agreed  to  sell  twenty  fa 
to  the  defendant,  but  there  waa  n 
writing  of  the  contract,  sufficient 
the  Statute  of  Frauds  ;  four  h 
were  delivered  to  and  accepted  b 
fendant ;  the  plaintiff  filled  up 
propriated  to  the  defendant  t 
sixteen  hogsheads,  and  informed 
were  ready,  and  desired  him  to  t 
away ;  the  defendant  said  that  4 
as  soon  as  he  could : — held^  tb« 


(9)  1  Campb.  MS. 

(10)  6B.&C.S88;s.c5LawJo«R 
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km  UTing  been  made  by  the  plain- 
assented  to  by  the  defendant,  the 
'  in  the  sixteen  hogsheads  thereby 
o  the  Utter,  and  that  their  value 
i  recovered  by  the  plainlifT,  under 
for  goods  bargained  and  sold. 
there  was  no  evidence  that  the 
Kver  ssw  the  goods  in  question. 
lerely  a  parol  assent  to  the  appro- 
and  yet  it  was  held  to  amount  to 

J  and  acceptance.  Surely,  such 
not  be  compared  with  the  un- 
J  one  of  sending  the  iron  and  tilt 
ttached  to  the*waggon.  Ilowev, 
WMM  not  like  this :  there,  the  ap- 
OD  was  not  adopted  by  the  vendee ; 
i,  that  decision  may  be  considered 
uled  by  Rohde  v.  Thna'Ues,  In 
▼.  Fitzgerald^  the  party  did  not 
horse  as  owner.  In  Blenklmop  v. 
the  Court  refused  to  decide  the 
of  a  delivery,  and,  by  granting  a 
1,  left  the  point  to  the  jury.  In 
r.  Stone {\\\  the  horses  were  trans* 
y  the  desire  of  the  defendant,  from 
stable  to  another  where  horses 
pt  at  livery  ;  and  this  was  held  to 
alent  to  an  acceptance.  The  lien 
Nidor  for  his  price  was  gone,  when 
9ut  fraud,  consented  to  the  appro- 
[12).  After  the  vendor  does  every 
lich  the  nature  of  the  contract  re- 
if  then  the  defendant  makes  an 
D  in  the  article,  which  fits  it  for  a 
different  from  that  for  which  it 
inally  intended  by  the  adoption  of 
a  tilt,  this  amounts  to  an  actual  ap* 
ion  of  the  goods  in  question.  The 
setting  aside  the  nonsuit,  and  en- 
verdict  for  the  plaintiff,  should  be 
lolute. 

Cur.  adv.  vuU, 

kLy  Loan  C.  J. — The  question  in 
\  arises  upon  the  1 7th  section  of  the 
i>f  Frauds,  the  provisions  of  which 
m  extended  by  the  late  act,  9  Geo. 
,  to  contracts  for  the  sale  of  goods, 
landing  the  goods  may  not,  at  the 
'he  contract,  be  actually  made ;  and 
ition  is,  whether  there   has  been 

Tkaat.458. 

Bt  a  psrtr  cannot  establish  a  lien  upon 
rM »  of  wbieb  he  obtained  poiaeMion  un- 
aadsB  V.  Ktmptter,  1  Campb.  If. 

SiaiEs,  II.— C.P. 


such  an  acceptance  of  the  wagp[on  by  the 
defendant,  as  to  satisfy  the  Statute  of 
Frauds.  The  words  of  the  section  above 
referred  to,  are  very  precise :  '*  That  the 
contract  shall  not  be  allowed  to  be  good, 
unless  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the 
same."  The  class  of  cases  on  which  the 
plaintiff  relies,  is  that,  in  which  the  buyer 
has  exercised  some  decisive  act  of  owuer- 
ship  over  the  commodity  sold,  as  in  the 
case  of  Chaplin  v.  Rogers,  by  selling  part 
of  it  to  another  person  ;  and  it  is  contend- 
ed, that  the  fact  of  the  iron  work  used  for 
the  waggon  having  been  purchased  by  the 
defendant  of  another  person,  who  assisted 
the  plaintiff's  men  in  putting  it  up,  and 
charged  the  defendant  for  his  time,  is  such 
an  act  of  ownership  exercised  upon  the 
waggon  by  an  agent  of  the  defendant,  as 
brings  this  case  within  the  principle  sbove 
referred  to.  It  must  be  obierved,  however, 
that  this  was  not  any  act  done  after  the 
waggon  was  finished  and  capable  of  being 
delivered,  but  merely  whilst  it  was  in  pro- 
gress; and  that  after  such  assistance  had 
been  rendered,  and  the  iron  work  fixed,  the 
waggon  was  left  in  the  plaintiff's  yard  to 
be  finished  by  him;  if  the  waggon  had  been 
completed,  and  ready  for  delivery,  and  the 
defendant  had  then  sent  a  workman  of 
his  own  to  perform  any  additional  work 
upon  it,  such  conduct  on  the  part  of  the  de- 
fendant might  have  amounted  to  an  accep- 
tance. We  think  the  act  proved  at  the 
trial,  is  by  no  means  so  strong  and  un- 
equivocal as  that  which  took  place  in 
Chaplin  v.  Rogers,  where  the  purchaser 
sold  part  of  the  hay  to  a  stranger,  who  ac- 
tually took  it  away.  Another  act,  which 
occurred  in  this  case,  is  of  a  still  more 
doubtful  character,  namely,  the  defendant's 
purchasing  a  tilt  from  another  person,  which 
was  afterwards  carried  to  the  plaintiff's, 
and  fixed  by  his  men  on  the  waggon.  This 
would  seem  to  amount  to  no  more  than  if 
the  defendant  had  sent  a  portion  of  his 
own  materials  to  be  worked  up  by  the 
plaintiff;  and  indeed,  in  the  case  referred 
to,  the  Court  relied  much  upon  the  finding 
of  the  jury,  that  there  had  been  a  delivery  of 
the  commodity  to  the  purchaser,  which  find- 
ing they  observed,  they  were  not  satibficd 
was  wrong.  Now,  there  has  been  no 
such  finding  of  the  jury  in  this  case.     On 
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the  other  hand,  there  are  decisions  which 
go  the  length  of  holding,  that  as  long  as 
the  vendor  retains  his  right  of  lien  over  the 
whole  of  the  commodity  sold,  there  has 
been  no  such  delivery  and  acceptance  as 
the  statute  intended;  and  again,  unless 
there  has  been  a  delivery  of  the  goods 
by  the  vendor,  with  an  intention  of  vest- 
ing the  right  of  possession  in  the  vendee, 
and  an  actual  acceptance  by  the  latter, 
with  an  intention  of  taking  possession 
as  owner,  the  statute  is  not  satisfied — see 
Baldey  v.  Parker  {\S\  and  Phillips  Y*  Bis" 
iolli  (14) ;  and  undoubtedly  the  present  case 
cannot  be  held  to  fall  within  the  compass 
of  either  of  those  decisions;  for  the  plaintiff 
retained  his  lien  on  the  waggon,  and  there 
was  nothing  in  the  facts  that  denoted  any 
intention,  either  to  deliver  or  to  accept. 
The  circumstances  of  this  case  certainly 
leave  it  open  to  doubt,  whether  the  statute 
has  been  complied  with  or  not ;  but  we 
think  it  is  the  duty  of  the  plaintiff  to  free 
the  case  from  all  doubt,  and  where  any  re- 
mains, that  it  is  safer  to  adhere  to  the  plain 
intelligible  words  of  the  statute,  which 
point,  as  clearly  as  words  can,  to  an  actual 
delivery,  and  an  actual  receiving  of  part  or 
the  whole  of  the  goods  sold.  Upon  this 
ground,  we  hold,  that  in  the  present  case 
the  requisites  of  the  statute  have  not  been 
complied  with,  and  that  the  rule  for  setting 
aside  the  nonsuit  and  entering  a  verdict  for 
the  plaintiff,  must  be — 

Discharged, 
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June  11.  3 


MUNK  V,  CLARK. 


Official  Assignee^l  ^  2  Will.  4.  c.  56. 
s.  22. 

There  is  nothing  in  the  appointment  or 
character  of  the  official  assignee  chosen 
under  1  ^  2  Will.  4.  c.  56.  s.  22,  which 
exempts  him  from  personal  liability  ;  he  is, 
therefore,  responsible  to  a  party  whose 
money  he  has  received,  and  retains  in  his 
officittl  capacity,  if  the  party  who  sues  can 
successfully  impeach  the  validity  of  the  com^ 
mission. 


(13)  2  B.  &  C.  44 ;  s.  c.  1  Law  Jouni.  K.B.  Jt9. 

(14)  2  B.  &  C.  511 ;  8.  c.  2  Law  Joam.  K.B.  116. 


This  action  was  brought  against  1 
fendant  for  money  had  and  received 
use  of  the  plaintiff.  The  jury  found 
plaintiff,  18/.  5s.  Od.  damages.  The 
was  tried  before  Mr.  Justice  Gasc 
the  sittings  in  Hilary  term ;  and  tl 
object  of  the  plaintiffwas  to  try  the  ▼ 
of  a  commission  of  bankruptcy, 
against  him  on  the  28th  of  July  182 
defendant  was  appointed  oflScial  as 
under  the  new  Bankrupt  Act,  I  &t^ 
c.  56.  s.  22,  on  the  11th  of  February 
years  after  the  issuing  of  the  commi 

Jones,  Serj.,  having  obtained  a  r 
shew  cause,  made  absolute  on  paym 
costs,  why  the  verdict  should  not  1 
aside,  both  parties,  at  the  suggest] 
the  Court,  agreed  to  submit  the  foil 
case  for  the  opinion  of  their  Lordsbi 

This  was  an  action  brought  to  re 
the  sum  of  80/.,  for  money  bad  an 
ceived  to  the  plaintifTs  use.  A  coi 
sion  of  bankrupt  issued  against  the 
tiff,  on  the  28th  of  July  1824,  and  tl 
fendant  was  afterwards  appointed  o 
assignee  under  the  commission.  Th 
claimed  in  this  action,  were  received 
the  tenant  of  the  plaintiff's  estate  I 
defendant  as  official  assignee,  and,  as 
he  gave  the  receipt  for  the  amount, 
plaintiff  had  applied  to  a  commissio 
bankruptcy  to  appoint  an  official  ass 
to  investigate  if  any  debt  was  due 
petitioning  creditor,  to  enable  bin 
plaintiff)  to  dispute  the  validity  of  the 
mission.  It  was  agreed  to  be  take 
fact,  for  the  purpose  of  the  case,  tfa 
plaintiff  was  not  a  bankrupt  at  the  tix 
commission  issued.  The  questions  i 
opinion  of  the  Court  were,  whetb 
defendant  was  liable  in  this  actioi 
money  sought  to  be  recovered  havin| 
received  by  him,  in  his  character  of  c 
assignee  ;  and  secondly,  whether  the 
cation  made  by  the  plaintiflTas  above' 
preclude  him  from  maintaining  the  i 

Bompas,  Serj.^  for  the  plaintiff*—' 
are  two  questions  contained  in  the  cak 
submitted  to  the  consideration  of  the  ( 
one,  whether  the  defendant  be  at  all  1 
the  other,  whether,  from  the  facts  a 
appear,  the  plaintiff  be  not  precluded 
bringing  his  action.  As  to  the  first  qui 
there  cannot  be  the  slightest  grou 
concluding,  that  an  official  a8sigiie< 
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;  M  inch,  IS  entitled  to  protec- 
rtion,  for  doing  an  act  which 
and  character  he  is  not  autho- 
luch  proposition  would  amount 
if  the  official  assignee,  or  the 
S  aa  such,  take  the  property  of 
t,  there  is  no  redress.     There 
'which  such  conclusion  can  be 
there  is  no  legal  analogy  by 
I  be  supported.     Let  us  con- 
de  in  which  the  official  assig- 
ited  by  the  22nd  section  of  the 
ft  Will.  4.  c.  56 :  that  section 
It  one  of  the  said  official  assig- 
Q  all  cases,  be  an  assignee  of 
pt's  estate  and  effects,  together 
ptee  to  be  chosen  by  the  crecU' 
ed  always,  that  until  assignees 
sen  by  the  creditors  of  each 
ich  official  assignee  so  to  be 
act  with  the  assignees  to  be 
e  creditors,  shall  be  enabled  to 
I  be  deemed  to  be,  to  all  intents 
I  whatever,  a  sole  assignee  of 
pt's  estate  and  effects."  Here, 
5  same  person  is  at  one  time  to 
Mignee,  and  at  others  he  is  to 
nction  with  those  chosen  by 
I ;  so  far  the  character  of  the 
aee  under  the  new  statute  re- 
:  of  the  provisional  assignee, 
he  commissioners  under  the 
of  6  Geo.  4.  c.  16,  which  au- 
n  to  appoint  one  or  more  per- 
gnee  or  assignees,  &c.,  who 
le  removed  at  the  meeting  of  the 
the  choice  of  assignees,  if  they 
t.    Had  the  provisional  assig- 
le  6  Geo.  4.  c.  16,  no  respon- 
Id  he  do  as  he  pleased  with  the 
itate?  The  same  section  wliich 
is  appointment,  enacts,  ''  that 
within  ten  days  after  notice 
choice  of  assignees,  make  as- 
d  delivery,   he   shall   forfeit 
rrovisional  assignee  was  liable 
;  so  was  the  commissioner : 
be  5l8t  section  of  that  statute 
messenger ;   it  only  *enacts, 
lined  with  the  petitioning  cre- 
II,  on  proof  of  his  warrant,  be 
om  costs."     The  messenger 
joined  in  the  action  with  the 
the  constable  is  joined  with 
'the  Peace.  No  officer  is  pro- 


tected from  action  if  he  do  not  act  in  obe- 
dience to  the  writ,  otherwise  he  might  seize 
upon  any  man's  property.  Cases  in  bank- 
ruptcy are  much  stronger  than  those  now 
referred  to ;  as,  in  bankruptcy,  every  order 
which  is  issued  depends  upon  an  ex  parte 
statement.  It  is  clear,  therefore,  reasoning 
from  analogy,  that  an  action  is  maintain- 
able against  the  official  assigpiee. 

[TiNOAL,  Lord  C.  J. — The  22nd  section 
of  the  statute  requires  the  official  assignee 
to  pay  everything  which  he  receives  into 
the  Bank  of  England,  to  the  credit  of  the 
Accountant  General :  could,  after  such  pay- 
ment, an  action  he  maintained  against  him  7 
Suppose  a  Custom-hoiue  officer  receives 
money,  which  he  hands  over  to  govern- 
ment, would  an  action  lie  against  him? 
Would  not  this  be  Lady  Windsor* s  case{\\ 
where  it  was  decided,  that  the  action  should 
be  brought  against  the  principal,  not  against 
the  known  agent  (2)  ? j 

If  the  law  do  not  expressly  take  away 
his  liability,  an  action  must  of  necessity 
be  maintainable  against  the  official  assig- 
nee, as  well  as  against  the  provisional 
assignee,  under  the  6  Geo.  4;  indeed, 
so  essentially  necessary  is  the  interfer- 
ence of  the  official  assignee  in  the  ma- 
nagement of  a  bankrupt's  affairs,  that  in 
an  action  by  the  assignees  chosen  by  the 
creditors,  he  (the  official  assignee)  must 
join.  In  Baker  and  another^  assignees^  v. 
Neave{S\  where  the  action  was  brought 
by  the  assignees  of  the  bankrupt,  chosen  by 
the  creditors,  without  the  official  assigrnee, 
upon  a  rule  to  shew  cause  why  the  decla- 
ration should  not  be  amended,  by  adding 
the  name  of  the  official  assignee  as  a  plain- 
tiffin  the  action  brought  by  the  assignees 
of  the  bankrupt,  the  Court  made  the  rulo 
absolute,  Bayley,  B.  saying,  **  This  is  an 
action  brought  by  the  assignees  of  the 
bankrupt;  now, the  Bankrupt  Act  declares, 

(1)  4  Burr.  1984. 

(3)  Vide  also  Campbell  v.  Hall,  Cowp.  204. 
where  plaintiff  brought  an  action  for  money  had  and 
received  against  the  defendant,  collector  for  His 
Majesty  of  a  dut^  of  4|  per  cent,  upon  eoods  and 
sugars  exported  from  the  island  of  Grenada.  I'bere, 
the  money  still  remained  in  the  hands  of  the  defen- 
dant, not  paid  over  by  him  to  the  use  of  the  King, 
but  continued  in  his  hands  with  the  consent  and 
privity  of  the  Attorney  General,  for  the  express 
purpos<.>  of  trying  the  question. 

(3)  1  Cromp.  &  Mees.  IIC? ;  s.  c.  11  Law  Journ. 
Lxch.  40. 
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that  the  official  assignee  shall,  in  all  cases, 
be  an  assignee  of  the  bankrupt's  estate, 
together  with  the  assignees  to  be  chosen 
by  the  creditors."  The  official  assignee  is 
not  an  agent  of  government,  any  more  than 
the  provisional  assignee  was  :  the  former, 
like  the  latter,  knew  what  he  had  a  right 
to  receive,  and,  h'ke  the  latter,  under  the 
6  Geo.  4,  was  obliged  to  vest  the  monies 
in  exchequer  bills,  or  he  would  be  liable 
to  an  action.  The  plaintiff  is  not  deprived 
of  his  right  to  bring  his  action ;  because  he 
desired  to  have  an  official  assignee  ap- 
pointed. Heane  Y,  Rogers  {4f)  is  a  much 
stronger  case  than  this ;  for  there,  before 
the  sale  of  the  goods,  the  plaintiff,  the  auc- 
tioneer, and  the  assignees,  met  and  con- 
sulted about  the  disposing  of  the  property; 
he  (the  plaintiff)  also  gave  a  notice  to  his 
landlord,  in  which  he  described  himself  as 
a  bankrupt ;  and  under  such  circumstances 
it  was  held,  that  he  was  not  estopped  from 
resisting  the  commission. 

Jones f  Serj,f  for  the  defendant. — The  ob- 
jection is,  that  the  plaintiff  cannot  maintain 
this  action  for  money  had  and  received. 
To  understand  the  nature  of  the  objection 
clearly,  it  should  be  recollected,  that  this 
was  a  subsisting  commission  before  the  act 
1  &  2  AYill.  4.  c.  5G  ;  the  39th  section  of 
which  enacted,  "That  all  power,  jurisdic- 
tion, &c.  of  the  commissioners  named  in  any 
commission  of  bankrupt,  depending  in  the 
Court  of  Commissioners  of  Bankrupts,  in  the 
city  of  London,  shall  cease  and  determine, 
and  that  every  such  commission  shall  there- 
upon be  removed  into  the  said  Court  of 
Bankruptcy,  and  that  all  further  proceed- 
ings thereon  shall  be  thenceforth  prosecuted 
and  carried  on  in  like  manner  as  if  they 
had  been  originally  commenced  therein,  by 
virtue  of  a  fiat,  under  the  hand  of  the  Lord 
Chancellor."  By  this  section,  the  existing 
commission  may  be  transferred  to  the 
Court  of  Review,  and  may  be  prosecuted 
as  if  it  had  originally  commenced  under  the 
Chancellor's  fiat ;  but,  it  is  said,  the  plaintiff 
has  no  remedy  except  this  action.  The  pro- 
position is  unfounded  :  he  has  that  remedy 
which  he  had  before  the  transfer  of  the 
existing  commission  to  the  Court  of  Review, 
not  certainly  by  action,  but,  as  before  the 
duties  of  official  assignee  were  cast  upon 

(4)  9  B.  &  C.  577;  i.  c.  7  Law  Jouni.  K.B.  285. 


the  defendant  by  act  of  parliame 
plaintiff  might  have  appealed  to  tl: 
Chancellor ;  and,  as  the  2nd  sectioi 
statute  gives  similar  powers,  authori 
jurisdiction  to  the  Court  of  Revie 
clear,  that  his  remedy  is  now  by  a| 
that  Court.  Thus,  there  is  no  ad 
difficulty  thrown  in  the  plaintiff's  v 
the  same  right  which  he  had 
pealing  to  the  Lord  Chancellor, 
retains  as  to  the  Court  of  Revievi 
the  question  is,  whether  he  shoi 
have  applied  directly  to  that  Court, 
tcrmine  the  validity  or  invalidity 
commission,  and  not  have  brought 
tion  against  the  assignee.  This  o 
called  upon  to  perform  limited  duties 
is  no  general  responsibility  impose 
him  ;  his  liability  is  confined  to  tin 
which  he  performs  under  the  authi 
the  Court ;  and  the  same  statute  whi 
scribes  a  duty,  implies  a  protection  fc 
acts  which  that  statute  requires  to  b 
Under  the  old  statute,  the  public  offi< 
protected  in  certain  acts,  the  perfo 
of  which  was  not  alone  necessary 
officer,  but  for  the  benefit  of  the 
The  official  assignee  has  important 
to  perform :  he  has  to  give  security ;  I 
run  the  risk  of  having  the  bankruptcy 
seded.  As  to  the  money  not  being 
over  to  the  Bank  of  England,  that 
reference  to  the  question ;  it  must  I 
sumed,  that  the  party  has  done  hit 
if  he  have  not,  he  is  liable,  not  to  tlu 
tiff,  but  to  the  Court  of  Review,  wh 
jurisdiction  over  him.  The  attempt 
case  resembled  in  principle  that  n 
Greenrvay  v.  Hurd{5),  where  it  wa 
that  an  action  does  not  lie  against  an 
officer  to  recover  money,  if  he  ha' 
it  over  to  his  superior ;  for  if  the 
dant  had  not  paid  the  money  over,  hi 
have  subjected  himself  to  punishmer 
it  would  be  hard  that  he  should  be  ) 
ed  by  an  action  if  he  did  not  pay  i 
A  similar  effort  was  also  made  in  fi 
V.  Lord  Le  Despencer  (6),  where  it  w) 
that  an  action  did  not  lie  against  th 
master  General,  for  a  bank  note  stole 
office  (7).  Heane  v.  Rogers  was  not  11 

(5)4  Term  Rep.  553. 

(6)  Cow  p.  734. 

(7)  Vide  also  Lane  o.  Cotton,  1  Ld.  Ri 
where  it  was  held,  (dissent.  Ilolt,  C.  J.)  in 
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IS  not  brought  agamst  a  public 
ppointed  and  acting  under  the 
in  act  of  parliament.  Under 
icet,  it  18  impossible  to  hold 
t  liable,  and  this  action  is  not 
as  it  is  brought  against  tlie 
his  general  character,  but  for 
d  to  him  in  a  particular  capa- 
on  him  by  a  legislative  enact* 

Cur,  adv.  vult, 

>tJ>  C.  J. — This  case  was  ori- 
ht  before  the  Court  upon  a 
» defendant,  to  set  aside  a  ver- 
plaintiff,  upon  the  ground  of 
being  against  evidence,  and 
cause  shewn  against  that  rule, 
ide  it  absolute,  on  payment  of 
ipon  its  being  suggested,  that 
tnuch  expense  to  the  parties  if 
uld,  in  the  6rst  instance,  de- 
inion  on  two  points — namely, 
an  action  for  money  had  and 
maintainable  by  the  bankrupt 
EBcial  assignee,  for  money  re- 
m  in  that  character  ; — and  se- 
ler,  in  this  particular  case,  the 
I  estopped  from  suing  the  ofR- 
by  reason  of  his  having  him- 

tmaster  General,  for  ezcbeqaer  bills 
letter  delivered  into  the  office,  that 
to  be  given  for  the  defendant ;  Lord 
to  the  report,  *'But,  the  plaintiff  in- 
a  writ  of  error  on  the  judgment,  the 
;he  money,  as  I  have  heard.**  It  is, 
ban  probable,  that  hia  Lordship  was 
r  Salkeld  and  Carthew,  in  their  re- 
allusion  to  the  incident ;  and  in 
ird  Le  Despencer,  Lord  Mansfield 
iiy  to  be  made  at  the  Post  Office, 
id  any  entry  or  minute  of  tlie  pay- 
;  and  also  whether  any  writ  of  error 
No  trace  was  to  bo  found  of  either, 
land,  in  Law  V.  Law,  3  P.  WmB.391, 
reporter  corroborates  the  statement 
no,  and,  alluding^  to  Lane  v.  Cotton, 
rit  of  error  hetng  brought  in  the  Ex- 
er,  the  defendant  toot  said  to  have 
a  to  the  plaintiff,  which  put  an  end 
;s."  But,  in  Whitfeld  o.  Lord  Le 
Lee,  who  argued  for  the  plaintiff, 
1  search  in  the  Exchequer,  no  icrit 
nnd.  The  same  counsel  also  said, 
weighed  most  with  him  was,  the  in- 
1  he  received  from  Sir  Thomas  Par- 
ised  him  to  say,  that,  being  intimate 
lice  Willes,  who  married  a  niece  of 
se,  the  Chief  Justice  told  Sir  Tho- 
infonncd  him  the  money  was  paid. 


self  applied  to  the  Commissioners  of  Bank* 
rupts,  for  the  appointment  of  an  official  assig- 
nee ;  the  case  has  been  again  argued  with  re- 
ference to  these  points  only ;  and  af\er  hear- 
ing such  arguments,  we  are  of  opinion,  upon 
the  first  point,  that  assuming  the  official 
assignee  has  not  paid  the  money  received 
by  him  from  the  bankrupt's  estate  into  the 
Bank  of  England,  to  the  credit  of  the  Ac- 
countant General,  as  directed  by  the  1  &  2 
AVill.  4.  c.  56.  8.  22,  before  notice  or  de- 
mand made  upon  him  by  the  bankrupt,  but 
that  he  still  retains  snch  money  in  his  own 
hands,  there  is  no  objection  against  main- 
taining the  present  action,  simply  on  the 
ground  of  his  character  as  official  assignee ; 
as,  however,  it  is  not  stated  to  us,  whether 
such  money  has  been  paid  over  according 
to  the  directions  of  the  act,  or  not,  it  will  be 
sufficient  to  state,  that  the  opinion  now  given 
by  us  depends  upon  the  supposition,  that 
the  money  is  still  retained  by  the  defendant. 
There  is  no  clause  in  the  statute  creating 
this  office,  by  which  an  exemption  from 
personal  liabilities  is  expressly  given  to  the 
official  assignee,  under  circumstances  which 
would  render  the  assignees  chosen  by  the 
creditors  personally  responsible  ;  if,  there- 
fore, he  has  any  such  special  exemption,  it 
must  arise  either  from  the  mode  of  his  ap- 
pointment, or  from  the  nature  and  descrip- 
tion of  the  duties  which  he  has  to  perform. 
As  to  the  mode  of  his  appointment;  it  is 
enacted  by  the  ftftnd  section  of  the  act,  that 
one  of  the  thirty  persons  chosen  by  the 
Chancellor,  shall  be  the  official  assignee  of 
each  bankrupt's  estate  and  effi?cts,  together 
with  the  assignee  or  assignees  to  be  chosen 
by  the  creditors.  The  clause  then  proceeds 
to  direct,  that  all  the  personal  estate  and 
effects,  and  all  the  rents  and  profits  of  the 
real  estate  of  the  bankrupt,  shall  be  pos- 
sessed and  received  by  such  official  assignee 
alone,  and  that  all  monies  shall  be  forth- 
with paid  by  such  official  assignee  into  the 
Bank  of  England,  to  the  credit  of  the  Ac- 
countant General,  subject  to  the  orders  of 
the  Court  of  Chancery,  or  of  the  Court  of 
Bankruptcy,  he  (the  official  assignee)  being 
liable  in  the  same  manner  as  other  assignees, 
if  he  neglects  to  pay  over  such  money ;  and 
the  section  then  concludes  by  stating,  "that 
until  assignees  shall  be  chosen  by  the  cre- 
ditors, such  official  assignee  so  to  be  ap* 
pointed  to  act  with  the  assignees  to  be 
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chosen  by  the  creditors,  shall  be  enabled  to 
act,  and  shall  be  deemed  to  be  to  all  intents 
and  purposes  whatsoever,  a  sole  assignee  of 
each  bankrupt's  estate  and  effects.  There 
appears,  therefore,  to  be  no  other  distinc- 
tion in  the  appointment  of  the  different  as- 
signees, except  that  the  official  assignee  is 
appointed  by  the  Chancellor,  the  other  as- 
signees chosen  by  the  creditors;  and  the 
principal  difference  between  their  duties  is, 
that  the  official  assignee  alone  can  receive 
all  the  monies  and  the  profits  of  the  real 
estate  of  the  bankrupt.  This  mode  of  his 
appointment  differs  not  materially  from  that 
of  a  provisional  assignee  under  the  former 
acts,  who  was  an  officer  appointed  by  the 
commissioners,  acting  under  the  authority 
of  the  Chancellor,  and  who  would,  unques- 
tionably, be  liable  to  refund  to  the  bankrupt, 
money  collected  from  the  estate,  and  still 
remaining  in  his  hands,  supposing  the  bank- 
rupt able  to  impeach  the  validity  of  the  com- 
mission. Here,the  official  assignee  is  appoint- 
ed by  the  commissioner,  out  of  a  certain 
number  before  chosen  by  the  Chancellor. 
In  the  absence,  therefore,  of  any  authority 
to  that  effect,  we  see  nothing  in  the  mode 
of  his  appointment  which  can  in  any  way 
create  an  exemption  in  his  favour,  as  to  his 
personal  responsibility  under  the  same  cir- 
cumstances ;  in  one  case,  indeed,  the  statute 
expressly  enacts,  "  that  if  there  be  only  the 
official  assignee  in  any  case,  he  shall  be 
deemed  to  be,  to  all  intents  and  purposes 
whatever,  a  sole  assignee  of  such  bankrupt's 
estate  and  effects."  Such  a  declaration  of 
his  rights  and  powers  would  seem  to  imply 
also  a  similar  declaration  of  his  liability, 
and  as  an  ordinary  assignee  chosen  by  the 
creditors,  who  should  have  money  in  his 
hands  collected  from  the  bankrupt's  estate, 
would  be  liable  to  refund  the  same  to  the 
bankrupt  as  being  his  money,  in  case  he 
should  be  able  to  disprove  the  bankruptcy  ; 
so  also,  we  think,  in  the  present  case,  the 
official  assignee,  who,  if  he  is  the  sole  assig- 
nee, is  by  that  act  deemed  to  be,  to  all 
intents  and  purposes,  the  same  as  sole  as- 
signee chosen  by  the  creditors,  is  liable  to 
the  same  actions  as  such  assignee,  where 
the  same  circumstances  take  place.  As  to 
the  second  question  above  raised,  the  facts 
attending  the  application  to  the  commis- 
sioners relative  to  the  appointment  of  the 
defendant  as  official  assignee,  are  not  stated 


with  any  degree  of  precision  or  accancy ; 
we  can  only  say,  therefore,  in  general  terms, 
that  if  the  defendant  should  turn  out  to 
have  been  appointed  to  the  office,  throogh 
the  means,  instrumentality,  or  procaremeot 
of  the  plaintiff,  it  will  be  very  difficult  to 
say  he  can  have  any  right  to  maintain  tbb 
action.  It  was  the  duty  of  the  defendant, 
when  appointed,  to  receive  the  money  in 
question ;  be  had  no  option  under  the  sta< 
tute;  and  this  was  well  known  to  the  plain- 
tiff at  the  time  of  his  appointment  YlhkU 
ever  might  have  been  the  object  or  motiTe 
of  the  plaintiff,  whether  to  enable  himidf 
to  dispute  the  commission,  or  for  any  other 
purpose,  can  make  no  difference  in  the  datj 
imposed  by  the  statute  on  the  defendant ; 
the  moment  he  was  appointed,  that  dnty 
attached  upon  him ;  and  we  think  it,  at 
least,  very  doubtful,  whether  the  bankrupt 
who  assisted  in  or  procured  the  appoint- 
ment of  the  defendant,  to  an  office  of  wbid 
the  duty  was  to  receive  the  rents  of  hisei* 
tate,  for  the  use  of  the  creditors,  can  afte^ 
wards  turn  round  upon  him  and  charge 
him  with  having  received  these  rents,  to  the 
use  of  himself,  the  bankrupt.  The  case  of 
Like  V.  How  and  another  (8),  appean  a 
strong  authority  to  that  point.  A  new  trial, 
therefore,  must  be  had,  if  the  parties  tbiok 
it  advisable. 


WILLIAMS  V.  HOLLAND. 


1833.     ") 
June  12.  3 

Form  of  Action^  Trespass  or  Case* 

An  action  on  the  case  lies  agaiutt  de 
defendant,  though  the  injury  with  whtck  h 
is  charged  be  immediate,  and  the  act  If 
which  such  injury  is  caused  be  violent,  frt^ 
tided  the  injury,  and  the  act,  of  wKtch  it  ii 
the  effect,  be  attributable  to  negligence  tsi 
want  of  skill,  and  be  not  wilful. 

Case,  for  injury  done  to  the  plaintifi 
cart,  &c. 

(8)  6  £sp.  N.P.  20— the  marginil  aVstnetoT 
that  case  is :  "  If  a  trader,  against  whom  m  oomtft- 
sioD  of  bankrupt  has  issued,  baa  acquiesced  in  it|M 
far  as  to  go  to  the  different  creditors  to  solidt  tbAi 
to  vote  for  particular  persons  as  assignees,  be csiMt 
afterwards  question  the  commission,  in  an  arJooibr 
money  had  and  received,  against  those  porsoDf,«l>^* 
thor  he  is  an  object  of  tho  Bankrupt  Lawsor  BOt" 


TRINITY  TERM,  18S8. 


191 


chration  alleged,  that  tlie  plaintiflf 
illy  poatessed  of  a  certain  cart, 
ofa  certain  horse,  &c.  then  and 
ring  the  tame,  in  which  the  son, 
int,  and  infant  daughter  of  the 
vre  riding,  in  and  along  a  certain 
ind  public  highway,  and  that  the 
ndant  was  then  and  there  pos* 
a  certain  other  carriage,  to  wit,  a 
f  a  certain  other  horse  drawing  the 
I  which  said  carriage  and  horse 

and  there  under  the  care,  govern- 

direction  of  tlie  said  defendant, 
nrtheless,  the  said  defendant  then 
carelessly,  unskilfully,  and  impro- 
'e,  governed,  and  directed  the  said 
nd  horse,  so  that  by  and  through 
mess,  negligence,  unskilfulness, 
per  conduct  of  the  said  defendant, 
arriage  and  horse  of  the  said  de- 
ten  and  there  ran  and  struck,  and 
1  great  violence  upon  and  against 
irt  and  horse  of  the  said  plaintiff, 
bj  then  and  there  crushed,  broke 
and  damaged  the  same,  and  the 
>f  the  said  plaintiff  was  rendered 
or  no  use  to  the  plaintiff;  and 
he  son  and  daughter  of  the  said 
fere  cast  and  thrown  out  with 
e  and  violence  from  the  said  cart, 
:he  plaintiff  lost  the  service  of  the 
to  the  plaintiff's  damage,  &c. 
fendant  pleaded  the  general  issue 
iy, 

be  trial,  it  was  objected,  that  the 
le  action  was  misconceived ;  that 
»e  trespass,  not  case, 
aet,  J.,  before  whom  the  case  was 
laildhall,  at  the  Sittings  in  last 
m,  gave  the  defendant  leave  to 
enter  a  nonsuit,   if  the  verdict 

against  him,  and  left  it  to  the 
y,  whether  the  accident  was  oc- 
>y  the  fault  of  the  defendant.  The 
ag  found  for  the  plaintiff,  12/. 
and  that  the  accident  was  caused 
nee — 
,  Serj.,  according  to  the  permis- 

by  the  learned  Judge,  obtained 
r  entering  a  nonsuit.  He  cited 
Bray  (1). 

Kny.,  shewed  cause. — The  mode 
be  case  was  left  to  the  jury,  and 

(1)  3  East,  593. 


the  finding  that  the  accident  was  occasion* 
ed  by  the  negligence  of  the  defendant,  shew« 
that  case  was  the  proper  remedy.  The 
difficulty  in  making  the  distinction  between 
trespass  and  case,  seems  to  arise  from  this, 
that  sometimes  the  act  by  which  the  injury 
is  occasioned  is  at  once  wilful  and  forcible; 
sometimes,  though  forcible,  it  is  not  wilful, 
but  it  is  attributable  to  negligence  alone. 
If  the  injury,  though  immediate,  be  caused 
by  negligence  alone,  the  party  has  his  elec- 
tion, whether  he  shall  sue  in  case  or  in 
trespass.  The  doctrine  laid  down  by  Mr. 
Chitty  in  his  work  on  Pleadings  4th  edition, 
page  118,  and  corroborated  by  the  autho- 
rities referred  to,  is — "  But  if  the  injury 
were  merely  attributable  to  negligence,  the 
party  injured  has  sometimes  an  election, 
either  to  treat  the  negligence  of  the  defen- 
dant as  the  cause  of  action,  and  to  declare 
in  case ;  or  to  consider  the  act  itself  as  the 
injury,  and  to  declare  in  trespass."  In 
Roger  $  V.  Imbleton  (2),  where  the  declara- 
tion in  case  stated,  that  the  defendant  drove 
his  cart  against  the  plaintiff's  horse  with 
force  and  violence,  alleging  it  to  be  done 
by  and  through  the  mere  negligence,  inat" 
tention,  and  want  of  proper  care  of  the  de- 
fendant ;  upon  demurrer  to  the  declaration, 
as  not  being  in  trespass,  the  Court  inti* 
mated  a  clear  opinion,  that  as  the  injury 
was  expressly  alleged  in  the  declaration,  to 
have  arisen  from  mere  negligence,  inatten- 
tion, and  want  of  care,  the  demurrer  could 
not  be  sustained.  And  in  alluding  to 
Leame  v.  Bray,  on  which  the  defendant  in 
this  case  appears  to  rely.  Sir  J.  Mansfield, 
C.  J.,  said,  "It  is  not  to  be  considered  that 
the  case  of  Leame  v.  Bray  is  overturned  by 
the  present.  At  the  same  time,  I  may  say 
thus  much,  that  upon  a  proper  case  it  may 
be  fit  that  the  decision  of  the  Court  of 
King's  Bench,  in  Leame  v.  Bray,  sh6uld  be 
reconsidered."  In  Huggell  v.  Montgomery 
(3),  trespass  against  the  defendant,  who, 
with  force  and  arms,  drove  a  certain  ship,  of 
which  he  was  then  and  there  commander,  &c. 
it  appeared  that  the  defendant,  though  on 
board  at  the  time,  did  not  give  the  order 
by  which  the  mischief  was  done  ;  that  the 
vessel  would  not  obey  her  rudder,  and  that 
it  was  owing  to  no  design  or  wilful  act  of 


(2)  f  New  Rep.  1 17. 

(3)  Ibid.  446. 
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any  person  on  board.  The  jury  were  of 
opinion,  that  the  accident  arose  from  neg- 
ligence, and  found  for  the  plaintiflT.  Upon 
rule  nisi  for  setting  aside  the  verdict  and 
entering  a  nonsuit,  on  the  ground  that  tlie 
action  should  have  been  in  case,  not  tres- 
pass, and  cause  shewn,  the  Court  express- 
ed an  opinion  that,  under  the  circum- 
stances, trespass  could  not  be  maintained 
against  the  defendant,  and  said  the  case 
differed  from  Leame  v.  Bray,  intimating,  at 
the  same  time,  doubts  as  to  the  authority  of 
that  decision.  These  cases,  therefore,  shew, 
that  where  vessels  come  in  collision  at  sea, 
though  the  injury  be  immediate,  yet,  as  it 
is  generally  caused  by  the  negligence  of  the 
defendant,  in  not  steering  the  ship  in  a 
proper  direction,  the  remedy  may  be  case  ; 
and  as,  when  accidents  occur  on  the  road, 
the  injury,  though  immediate,  is  attribu- 
table to  a  similar  cause — the  neglect  of  the 
party  in  not  directing  his  horse  properly — 
the  same  form  of  action,  that  is,  case,  may 
be  resorted  to  as  a  remedy.  The  analogy 
which  exists  between  the  modes  of  redress 
to  be  pursued,  for  injuries  suffered  at  sea, 
and  those  suffered  on  the  roads,  is  strong, 
as,  in  the  one  case,  the  ship,  when  impelled 
by  the  winds  and  waves,  is  ungovernable, 
and  the  injury  is  immediate,  so  in  the  other, 
the  immediate  injury  is  inflicted,  when  the 
horse  is  driven  too  fast  and  cannot  be 
checked.  The  principle,  therefore,  is  clear, 
that  unless  the  injury  be  wilful,  and  such  a 
one  as  does  not  arise  from  mere  negligence, 
the  remedy  may  be  case.  Even  Leame  v. 
Bray,  the  authority  of  which  has  been 
questioned,  when  properly  considered,  is 
not  adverse  to  the  plaintiff.  There,  the 
action  was  trespass ;  upon  its  being  object- 
ed for  the  defendant,  that  the  injury  having 
happened  from  negligence,  and  not  wil- 
fully, the  proper  remedy  was  case,  not 
trespass ;  the  plaintiff  was  nonsuited  ;  but 
the  rule  for  setting  aside  the  nonsuit  was 
afterwards  made  absolute.  That  case,  how- 
ever, only  proved  that  trespass  may  be 
brought  under  the  circumstances;  it  did 
not  go  the  length  of  proving  that  case  could 
not.  The  next  case,  not  in  point  of  time, 
but  which  may  be  cited  to  explain  that  of 
Day  V.  Edwards  (4),  which  preceded  it,  is 
Ogle  V.  Barnes  (5),  the  marginal  abstract 

(4)  5  Term  Rep.  648. 

(5)  8  Term  Rep.  188. 


of  which  is,  "  If  A  wilfully  run  fa 
against  B's,  and  damage  ensue, 
bring  trespass;  but  if  A  so  ne^ 
steer  his  vessel,  that  it  runs  foul 
then  case  is  the  proper  action  in  th 
In  commenting  uponZ)ay  v.  Edwan 
the  defendant  was  charged  with  d 
furiously^  that  his  cart  was  driven  ai 
with  force  against  the  plaintiff's  cai 
was  said  that  trespass  would  lie 
word  furiously  was  equivalent  to 
Lawrence,  J.,  there  said,  *'  Such  a 
as  the  present  may  be  occasione 
by  the  wilful  act,  or  by  the  neglif 
the  defendants ;  it  is  a  question  of  e 
if  the  former,  trespass  is  the  prope 
if  the  latter,  an  action  on  the  ca 
Morley  v.  Gaisford{6\  it  was  h 
case  was  the  proper  remedy  for 
injury  done  by  the  defendant's  ae 
negligendy  driving  his  carriage, 
was  not  the  slightest  ground  for 
that  the  act  here  was  wilful ;  it  wa 
the  result  of  negligence  and  want 
In  Moreton  v.  Hardern  and  others  (7 
case  was  brought  against  three  dei 
proprietors  of  a  stage-coach,  and 
found  that  the  accident  was  occast 
the  negligence  of  one  of  the  defem 
was  held,  that  case  was  the  proper 
though  the  casualty  occurred  by  tl 
act  of  the  party.  Bayley,  J.,  the 
'*  It  was  long  vexata  qUeslio,  wh 
action  on  the  case  could  be  brougl 
the  defendant  was  personally  pres 
acting  in  that  which  occasioned  t 
chief.  Early  in  my  professional  ex] 
case  was  the  form  of  action  usually 
for  such  injuries.  In  Lord  Kenyoi 
a  doubt  was  raised  upon  the  point 
thought  that  where  the,  act  was 
ately  injurious,  trespass  was  the  on 
that  could  be  maintained  for  the 
Leame  v.  Bray  was  an  action  of 
At  the  trial,  Lord  EUenborough  tl 
should  have  been  case,  but  on  furt 
sideration  this  Court  was  of  opir 
trespass  was  maintainable  ;  but 
not  decide  that  an  action  on  tlie  ci 
have  been  improper.**  Littledale,  J 
"  The  declaration  alleged  the  injur 
been  occasioned  by  negligence,  as 
v.  Barnes;  and  there  a  motion  in 

(6)  2  H.  BlacV.  442. 

(7)  4  Barn.  6c  CreM.  2f5. 
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ig  Wen  iiuide,tbe  Court  said, 
CeW  the  injury  to  have  been 
igence,  and  discharged  the 
I  case  before  the  Court,  no 
ipated  to  the  defendant ;  the 
rated  by  negligence,  and  neg- 

The  jury  have  found  by 
hat  negligence  it  the  founda- 
ion ;  and  the  question  is,  not 
MM  may  not  lie ;  but  whether 
ler  tlie  circumstances,  a  pro* 
The  authorities  cited,  prove 
of  the  proposition  ;  and  the 
jrefore,  be  discharged. 
7.,  in  support  of  the  rule. — 
ro  modern  cases  can  he  cited 
B  plaintiff.  In  the  other  de- 
lubject,  the  judgment  of  the 
n  different.  The  great  dis- 
nt  of  law,  between  trespass 
It  the  former  action  is  brought 
V  the  latter  for  nonfeasance; 

of  the  opposite  argument  is 
I,  that  trespass  need  not  be 
I  Immediate  injury,  if  it  be 
jfligence,  and  be  not  wilful. 
It,  the  plaintiff  assumes  that 
.re  on  his  side — whereas  tlie 

fact.  In  Weaver  v.  Ward 
plaintiff  and  defendant  were 
the  trained  bands,  and  the 
ring  his  musket,  casually  and 
rt  the  plaintiff,  it  was  holden 
ay.  In  Undernnkid  v.  NeW' 
ffNndant  was  uncocking  a  gun, 
or  standing  to  see  it ;  it  went 
d  him ;  and  at  the  trial,  it  was 
plaintiff  might  maintain  tres- 
9t*to  Pitls  V.  Gaince  andan* 
said,  ''As  a  general  rule,  it  is 
lere  the  injury  is  immediate^ 
(uld  be  trespass,  and  where 
tial,  it  is  case  ;"  and  in  sup- 
ctrine,  Shapcolt  v.  Mug/ord 
'here  the  Court  held  case  to 
'emedy,  in  an  action  against 
ot  taking  away  tithes  in  a 
e,  per  quod,  the  plaintiff's 
d«  So  in  Howard  v.  Bankes 
held  to  lie  for  damage  to  the 

bb.  134. 

Str.596. 

1  Silk.  10. 

I  Lord  Rayn.  187. 

KEurr.  1115. 

,  II.— C.P. 


plaintiff's  colliery,  by  what  the  defendant 
had  done  in  his  own  colliery.  So  in  Key* 
molds  V.  Clarke  (13),  it  was  ruled,  that  the 
action  should  have  been  case  against  the 
defendant,  (who  had  a  right  for  the  rain  to 
fall  from  the  eaves  of  his  house  into  the 
plaintiff's  yard,)  for  putting  up  a  spout  to 
collect  the  water,  and  make  it  fall  in  a  larger 
boily. 

In  Scott  V.  Shepherd  (14),  the  sound 
distinction  was  taken  by  Blackstone  J.,  who 
said,  "  That  where  the  injury  is  immediate, 
an  action  of  trespass  will  lie;  where  it  is 
only  consequential,  it  must  be  an  action  on 
the  case."  In  Day  v.  Edwards,  the  decla* 
ration  stated,  that  the  defendant  had  driven 
%o  furiously ;  and  trespass,  not  case,  was  the 
remedy,  as  the  injury  was  direct  and  im- 
mediate ;  as  to  the  assertion,  that/iirtoNf/y 
and  wUfuUy  were  convertible  terms,  it  was 
merely  the  dictum  of  counsel,  and  was  not 
to  be  considered  as  authority.  In  Conell  v. 
Lafmmg{\6),  trespass  for  running  defen- 
dant's ship  against  plaintiff's,  it  appeared, 
that  when  the  accident  happened,  the  de- 
fendant was  on  board,  and  stood  at  the 
helm ;  but  tliere  was  evidence  to  shew, 
that  he  wished  to  steer  clear  of  the  plaintifi^ 
and  that  if  lie  was  to  blame  for  what  hap- 
pened, it  was  only  through  ignorance  and 
unskil fulness.  Lord  Ellenborough  said, 
"  I  know  tliere  is  a  difference  of  opinion 
upon  this  subject.  My  own  opinion  has 
always  been  uniform.  Whether  the  injury 
complained  of  arises  directly,  or  follows 
consequentially,  from  the  act  of  the  defen- 
dant,— I  consider  as  tlie  only  just  and  intel- 
ligible criterion  of  trespass  and  case."  In 
Lotan  V.  Cross  (16),  trespass  for  running 
against  the  plaintiff's  chaise ;  it  appeared 
on  the  trial,  that  the  defendant  had  no  in- 
tention of  running  his  chaise  against  that 
of  the  plaintiff,  and  the  accident  arose  from 
his  negligence.  Upon  its  being  objected 
that  the  action  should  have  been  case,  not 
trespass,  per  Lord  Ellenborough,  C.  J., 
"  The  injury  to  the  plaintiff  being  imme- 
diate, from  the  act  done  by  the  defendant, 
it  was  settled  in  Leame  v.  Bray,  that  tres- 
pass is  the  proper  remedy,  and  that  the 
defendant's   intentions  were   immaterial." 

(15)  «  Lord  Raym.  1399;  s.  c.  1  Sir.  654. 
(  U)  S  BUck.  89«  ;  H.  c.  3  Will.  405. 

(15)  1  Ctrapb.  497. 

(16)  SCiimpb.  465. 
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The  case  of  Turner  v.  Hawkins  (17)  may 
be  admitted,  without  injury  to  the  defen- 
dant. There,  the  plaintiff  declared  in  case 
against  the  defendant,  for  sinking  bis  boat; 
and  after  averring  a  nonfeasance  in  the  de- 
fendant as  the  cause,  stated  him  to  have 
acted  with  great  force  and  vioiencct  in  ac- 
complishing the  injury,  on  verdict  for 
the  plaintiff,  and  error  brought,  because  the 
action  should  have  been  trespass,  not  case, 
and  because  the  two  actions  were  mixed, 
the  Judges  in  the  Exchequer  Chamber 
supported  the  declaration  ;  but  then  it 
should  be  observed,  that  Eyre,  C.  J.,  in 
delivering  the  judgment,  said,  *'That  the 
declaration  should  be  read  with  that  fa- 
vour to  which  it  was  entitled  after  verdict. 
The  cause  of  all  the  mischief  was  the  de- 
fendant's servants  not  slackening  the  rope, 
as  it  was  their  duty  to  have  done.  It  is 
therefore  clear,  that  the  cause  of  action 
was  a  nonfeasance,  and  it  is  fair  to  infer, 
that  it  was  not  intended  to  charge  the  de- 
fendants with  wilfully  driving  their  boat 
against  that  of  the  plaintiff.  All  the  cir- 
cumstances alleged,  are  referable  to  the 
nonfeasance,  which  makes  it  a  complete 
action  on  the  case.  The  injury  is  not 
laid  to  be  done  wilfully,  but  wrongfully, 
which  is  applicable  to  case ;  and,  indeed,  to 
make  it  trespass,  we  must  entirely  over- 
look the  nonfeasance."  Neither  is  Brans- 
comb  V.  Bridges  ( 1 8)  unfavourable  to  the 
defendant,  for  there,  on  the  trial,  at  Nisi 
Prius,  the  plaintiff  declared  in  case.  The 
first  count  alleged  a  distress,  after  tender 
of  the  rent.  The  second  count  was  for  an 
excessive  distress.  It  being  objected,  that 
the  plaintiff  mistook  the  form  of  action, 
and  should  have  declared  in  trespass,  not 
in  case,  for  after  a  tender  of  the  rent  due, 
the  defendant  was  a  trespasser  in  merely 
seizing  the  goods,  Lord  Tenterden,  C.  J., 
said,  **  He  would  inform  the  jury  that  the 
plaintiff  could  not  recover  on  the  first 
count ;"  and  afterwards,  on  motion  to 
enter  a  nonsuit  (10),  the  case  was  decided 
on  the  ground  that  the  party  was  at  liberty 
to  waive  the  trespass  and  bring  case. 

Moreton  v.  Hardem  is  not  an  authority 
for  the  plaintiff.  That  case  was  decided 
on  its  peculiar  circumstances  ;  one  of  the 

(17)  1  Bof.  &  Pul.  47*. 

(18)  3Surk.  Rep.  171. 

(19)  1  B.  Ac  C.  145 ;  s.  c.  1  L&w  Jonm.K.B.  67. 


defendants,  who  did  the  actual  wra 
drove  at  the  time,  was  a  proprietoi 
coach  ;  the  other  defendants  were  n 

S resent  when  the  injury  was  con 
Tow,  it  is  clear,  that  the  plaintifl 
right  of  action  against  all,  and  equal 
that  trespass  would  not  lie  agains 
who  were  absent ;  and,  therefore, 
words  of  Bayley,  J.,  ''As  the  plain 
a  right  to  sue  all  the  proprietor! 
coach,  and  as  trespass  would  not  He 
them  all,  case  was  the  proper  forn 
tion  to  be  adopted."  Neither  c 
stress  be  laid  on  Lloyd  ▼.  Needka 
where  it  was  held,  that  case  was  t 
per  form  of  action  for  negligent,  c 
and  improper  driving,  though  the 
violent  and  the  injury  immediate 
although  Garrow,  B.  declared  his 
rence,  and  that  of  the  Chief  Bari 
was  absent,  that  case  was  maim 
under  the  circumstances,  yet  he  £ 
reasons  for  such  opinion ;  whilst  u 
other  hand,  Graham,  B.,  who  di 
from  his  Brothers,  gave  most  satii 
and  convincing  reasons  for  such  < 
In  addition  to  every  other  reason 
may  be  given  for  the  purpose  of  ii 
the  Court  to  make  the  rule  absolui 
will,  no  doubt,  be  influenced  by  tl 
nion  expressed  by  Lord  Kenyon,  in 
nac  v.  Roome  {t\);  there,  his  L 
said, — "  It  is  of  importance,  tl 
boundaries  between  the  different 
should  be  preserved,  and  particu! 
cases  of  this  kind,  for  if  in  an  a 
trespass,  the  plaintiff  recover  less  th 
he  is  entitled  to  no  more  costs  tl 
mages  ;  whereas  a  verdict  with  i 
damages  only,  in  an  action  on  the  ca 
ries  all  the  costs." 

Cur.  adv. 

TiNDAL,  Lord  C.  J.,  now  delivei 
judgment  of  the  Court. 

This  was  an  action  on  the  case,  i 
the  declaration  states  that  the  plain 
possessed  of  a  cart  and  horse  drav 
same,  in  which  cart  were  the  pi 
son  and  daughter  ;  and  that  defend 
possessed  of  a  gig  and  horse  drav 
same  ;    which    gig  and    horse    w€ 

(20)  11  Price,  608. 
(21)6  Term  Rep.  ltd. 
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8re.y  of  the  defendant, 
{  the  same  in  and  along 
ffTerthelesSy  defendant  so 
nifullj,  and  improperly 
mid  gig  and  horse,  that, 
leasness  of  the  defendant, 
I  hone  of  the  defendant 
with  great  violence  upon 
lone  and  cart  of  plaintiff, 
ce  to  pieces  the  same,  and 
^hter  of  the  plaintiff  were 
he  defendant  pleaded  the 
nd  on  the  trial,  the  ques- 
lury  was,  whether  the  in- 
ned  hy  the  negligence  and 
iie  defendant,  which  ques- 
nd  in  the  affirmative,  and 
ict  for  the  plaintiff,  with 
kder  the  trial,  the  present 
i  for  setting  aside  the  ver- 
g  a  nonsuit,  under  leave 
urpose,  upon  the  ground 
iving  heen  occasioned  hy 
ct  of  the  defendant  him- 
9ught  to  have  been  tres- 
se  was  not  maintainable  ; 
er  cases  cited  by  the  de- 
,  in  support  of  this  objec- 
ame  v.  orat/f  was  princi- 
I  as  an  authority  in  point. 
I  in  this  case,  states  the 
to  be  an  injury  occasion- 
tness  and  negligence  of  the 
ing  his  own  gig,  and  that 
I  and  negligence  is  strictly 

itself  the  subject  of  an 
ise,  would  appear,  if  any 
'anting,  from  Com,  Dig., 
i  the  case  for  negligence,' 
3  found,  in  the  very  terms 
»n,  that  the  injury  was  so 
er  such  a  form  of  action, 
ith  such  a  finding  by  the 
t  objection  ought  not  to 
»me  positive  and  inflexible 
ome  authority  too  strong 
is  brought  forward  in  its 
h  are  to  be  found,  they 
y  be  adhered  to,  for  set- 
;ion,  adapted  to  different 
ibute  much  to  the  certain 
justice.  But  upon  examin- 
ted  in  argument,  both  in 
I  answer  to  the  objection, 
le  in  which  it  is  distinctly 


held,  that  the  present  form  of  action  ia  nol 
maintainable,  under  the  circumstancei  of 
this  case.  For  as  to  Leame  v.  Bray^  on 
which  the  principal  reliance  is  placed  for 
the  defendant,  in  which  the  form  of  action 
was  trespass,  and  the  circumstances  very 
nearly  the  same  as  those  in  the  case  now 
under  consideration,  the  only  rule  esta- 
blished is,  that  an  action  of  trespass  might 
be  maintained,  not  that  an  action  on  the 
case  could  not.  The  case  of  Savignae  v. 
Eoome,  in  which  the  Court  held,  that  case 
would  not  lie,  where  the  defendant's  ser- 
vant wilfully  drove  against  the  plaintiff's 
carriage,  was  founded  on  the  principle, 
that  no  action  would  lie  against  the  master 
for  the  wilful  act  of  his  servant.  And 
as  to  that  of  Day  v.  Edwards,  in  which  it 
was  ruled,  that  trespass  was  the  proper 
remedy,  and  not  case,  it  should  be  observed, 
that  the  question  arose  upon  a  special  de- 
murrer to  the  declaration,  and  that  tlie 
declaration  stated  that  the  defendant  so 
furiously,  negligently,  and  improperly  drove 
his  cart  and  horse,  that  through  the  furiou$t 
negligent,  and  improper  conduct  of  the 
defendant,  the  cart  and  horse  were  driven 
and  struck  with  great  force  and  violence 
upon  and  against  the  carriage  of  the  plain- 
tiff. The  question,  therefore,  arising  upon 
a  special  demurrer,  where  the  Court  could 
look  to  nothing  but  the  legal  construction 
of  the  declaration,  is  very  differently  cir- 
cumstanced from  this,  where  the  jury  have 
found  that  negligence  was  the  ground  of 
the  injury.  On  the  other  hand,  the  cases 
of  Rogers  v.  Imhteton,  and  Ogle  v.  Bames^ 
are  simply  in  favour  of  the  proposition, 
that  the  present  form  of  action  is,  under 
the  circumstances,  maintainable.  We  hold 
it,  however,  to  be  unnecessary  to  examine 
very  minutely,  the  grounds  of  the  various 
decisions ;  for  the  late  case  of  Moretom  v. 
Hardern,  and  others,  appear  to  us  to  go  the 
full  length  of  deciding,  that  where  the 
injury  is  occasioned  by  the  carelessness  and 
negligence  of  the  defendant,  although  it  is 
occasioned  by  his  immediate  act,  the  plain- 
tiff may,  if  he  think  proper,  make  the  neg- 
ligence of  the  defendant  the  ground  of  his 
action,  and  declare  in  case.  It  has  been 
urged  indeed,  in  answer  to  that  case,  that 
it  was  decided  on  the  ground  that  the  ac- 
tion was  brought  against  one  of  the  pro- 
prietors, who  was-  driving,  and  against  his 


196 


COURT  OF  COMMON  PLEAS : 


eo-proprieU>rB»  who  were  abaenttlrat  whose 
servant  was  on  the  box  at  the  time,  and 
that  as  trespass  would  not  have  been  main- 
tainable against  the  co-proprietors,  who 
were  absent,  so  case  was  held  maintainable, 
in  order  that  all  the  proprietors  might  be 
included.  Bnt  it  is  manifest  that  the  Court 
did  not  rest  their  opinion  upon  so  narrow 
a  ground ;  nor  indeed  would  it  have  been  a 
solid  foundation  for  the  judgment,  that  the 
master,  who  was  present,  should  be  made 
liable  to  a  different  form  of  action  than  he 
otherwise  would  have  been,  if  the  servant 
of  the  other  proprietors  had  not  been  there. 
We  think  the  case  last  above  referred  to, 
has  laid  down  a  plain  and  intelligible  rule, 
that  where  the  injury  is  occasioned  by  the 
carelessness  and  negligence  of  the  defen- 
dant, the  plaintiff  is  at  liberty  to  bring  an 
action  on  the  case,  notwithstanding  the 
act  is  immediate,  so  long  as  it  is  not  a 
wilful  act ;  and  upon  the  authority  of  that 
case,  we  think  the  present  form  of  action 
maintainable  to  recover  damages  for  the 
injury. 

JiuU  discftargeik 


^OROVES,    ASSIGN  BE    OF     BOWL- 
1833.       J        LEli,AN  INSOLVENT,  9.  COWAN 

May  ^3.    i      and  pirie,  (late  shekifv,) 

PHILUFS,  AND  BURDEN, 


Insolvent  Debtors  Act^  7  Geo.  4.  c.  57. 
s,  34 — Assignment  to  Provisional  Assignee. 

If  after  the  commencement  of  the  impri* 
sonment  of  a  party ,  who  obtains  the  benefit 
of  the  Insolvent  Debtors  Actt  and  before  the 
appointment  of  tlie  provisional  assiffnee, 
the  sheriff  levy  on  the  goods  of  the  insolvent^ 
under  an  execution  sued  out  on  a  cognovit 
actionem,  and  proceed  to  sell^  notwithstand- 
ing notice  ;  he  (the  sheriff)  is  liable  in  trover 
to  the  general  assignee,  <u  the  Zith  section 
of  the  statute  7  Geo,  4.  c.  57.  operates  cu  a 
statutory  supersedeas  to  such  execution^  and 
enacts,  "  that  the  creditor  by  whom  such  exe- 
cution is  sued  out  should  come  in  with  the 
others,  and  receive  pro  rata. 

•  

This  cause  was  tried,  at  the  sittings  after 
last  Hilary  term,  at  Guildhall,  before  Mr. 
Justice  Gaselee. 

The  action  owed  its  origin  to  the  follow- 


ing circumstances : — ^The  insolvent) 
was  arrested  on  the  18th  day  of  Ju 
creditor,  named  Pugh,  for  21/.  and  u 
Upon  his  arrest  he  had  himself  takei 
diately  to  Whitecross-street  prison* 
purpose  of  taking  the  benefit  of  the  Ii 
Debtors  Act.  The  defendant,  Phil) 
also  a  creditor  of  the  insolvent  to 
amount,  and  after  some  litigation, 
solvent,  upon  the  11th  of  June,  g 
defendant  a  cognovit,  with  a  stay  c 
ment  and  execution  until  the  19th 
then  instant.  On  the  20th  of  June^ 
after  the  cognovit  became  due,  and  t 
after  the  arrest  and  imprisonmenl 
insolvent,  Phillips,  the  defendant, 
judgment,  and  issued  a  testatum  Jier 
directed  to  the  sheriff  of  Middlei 
two  first-named  defendants,  who,  o 
same  day,  granted  a  warrant  to  the  o 
fendant  Burden,  who  levied  under  it, 
a  man  in  possession.  The  petitiot 
insolvent  was  lodged  in  the  Insolvei 
Office  on  the  1 9th  of  June,  and  dul^ 
by  the  insolvent  on  Saturday  the 
June  ;  the  provisional  assignee  on 
ing  the  different  prisons  for  that 
twice  a  week — viz.  on  Wednesd 
Saturday,  and  it  being  necessary  i 
petition  should  be  left  two  days  pr 
to  the  day  upon  which  it  is  intend 
signed.  Notice  was  also  served  u 
defendant  Burden,  the  officer,  and  i 
man  in  possession,  that  the  insolven 
prison,  and  that  he  intended  to  i 
benefit  of  the  Insolvent  Debtors  A< 
withstanding  this  notice,  the  del 
however,  proceeded  to  a  sale,  ami 
27th  of  June,  the  effects  of  the  i 
were  sold  by  auction,  for  39/.  fts 
considerably  below  their  real  value 
the  trial,  the  plaintiff  (the  general  i 
relied  upon  the  34th  section  of  the  I 
Debtors  Act,  7  Geo.  4.  c.  57,  whici 
*'  that  in  all  cases  where  any  prise 
shall  petition  the  said  Court  for  relii 
this  act,  shall  have  executed  any  w 
attorney  to  confess  judgment,  or  si 
given  any  cognovit  eKtionem^  whi 
a  valuable  consideration  or  other 
person  shall,  after  the  commena 
the  imprisonment  of  such  prison 
himself  or  herself  of  any  executic 
or  to  be  issued,  upon  any  judgi 
tained,  or  to  be  obtained  upon  suci 
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r  ci^iMvtl  aclkmemf  either  by 
ale  of  the  property  of  such 
ny  part  thereof;  but,  that  any 
rsoDs  to  whom  any  sum  or 
y  aliall  be  due,  in  respect  of 
ram  of  attorney  or  cogmovU 
\  and  may  lie  a  creditor  or 
the  laroe,  under  this  act." 
rial,  it  waa  contended  for  the 
at  no  action  under  the  circum- 
gainst  the  sheriflf;  or  that,  if 
B  could  not  be  made  liable  in 
the  remedy,  if  any,  was  for 
mI  received. 
Hind  a  verdict  against  Cowan 

late  aheriff,  and  Burden,  the 
^  80/.  A  verdict  passed  for 
ireditor,  as  he  took  no  part  in 
n. 

,  in  the  course  of  last  term, 
it  to  set  the  verdict  aside,  and 
;  entered,  on  the  ground  which 
rioosly  taken  at  Nisi  Prius. 
tn^.,  and  Bompas,  Serj.,  now 
, — Upon  the  discussion  of  this 
Questions  will,  of  necessity, 
telves  to  the  consideration  of 
St — Whether  the  34th  section 

4.  c.  57,  the  Insolvent  Deb- 
ipplicable  to  this  case  ; — and 
ether  there  be  any  remedy 
eriff,  and  if  there  be,  whether 
form  of  action  which  ii  main- 
aat  him*  The  affirmative  of 
opositions  is  contended  for  on 
B  plaintiflf.  The  words  of  the 
are,  "  That  in  all  cases  where 

who  shall  petition  the  said 
ief,  under  this  act,  shall  have 
warrant  of  attorney  to  confess 
shall  have  given  any  cognovit 
ither  for  a  valuable  considera- 
iriae,  no  person  shall,  after  the 
at  of  the  imprisonment  of  such 
il  himself  or  herself  of  any 
ued  or  to  be  issued  upon  any 
Rined,or  to  be  obtained,  upon 
or  cognovit  actionem,  either  by 
lie  of  the  property  of  such 
ny  part  thereof,  or  by  sale  of 
y  theretofore  seized,  or  any 

but  that  any  person  or  per- 
\  any  sum  or  sums  of  money 
tn  respect  of  any  warrant  of 
^gnovit  actionem^  shall  and  may 


be  a  creditor  or  creditors  for  the  aame, 
under  this  act." 

The  Court  would  observe,  that  the  insol« 
vent  was  in  prison  on  tlie  19th  of  June,  and 
it  was  upon  the  20th  of  the  same  month, 
that  is,  after  tlie  commencement  of  the  im« 
prisonment,  that  the  defendant  took  posses- 
sion of  the  party's  goods,  which  he  even- 
tually sold  under  the  execution,  in  defiance 
of  notice,  on  the  27th,  under  ajl«ya«,  issued 
on  a  cognovit  given  on  the  11th  of  that 
same  month  of  June.  It  was  clearly  the 
intention  of  the  clause  in  the  statute,  that 
a  single  creditor  circumstanced  as  the  cre- 
ditor here  was,  should  have  no  advantage 
whatever  over  the  others ;  and  that,  by  the 
meaning  and  operation  of  the  section  in 
question,  he  should  be  considered  as  if  he 
had  no  security  at  all.  The  act,  in  its  terms, 
comprehends  and  embraces  the  very  case 
before  the  Court.  The  Bankrupt  Act,  6 
Geo.  4.  c.  1 6,  (passed,  it  should  be  observed, 
before  the  Insolvent  Debtors  Act,)  containa 
a  section,  the  108th  (1),  analogous  to  that 
clause  in  the  7  Geo.  4 ;  for  that  section  pro- 
vides, that  no  creditor,  though  for  a  valu- 
able consideration,  who  shall  sue  out  exe- 
cution upon  any  judgment  obtained  by  de- 
fault, confession,  or  nil  dicit,  shall  avail  him- 
self of  such  execution,  to  the  prejudice  of 
other  fair  creditors,  but  shall  be  paid  rate* 
ably  with  such  creditors.  The  opposite 
party  would,  perhaps,  rely  on  Notley  v. 
Buvk(Jt)t  as  an  authority  to  shew,  that  the 
remedy  against  the  sheriff  should  be  for 
money  had  and  received  ;  but,  there,  Lord 
Tenterden  merely  said,  "  The  seizure,  being 
prior  to  the  act  of  bankruptcy,  will  be  law- 
ful and  right.  It  is  not  necessary  to  say, 
whether  the  sale  be  lawful  or  tortious.  The 
sale  may  be  a  lawful  act,  and  yet  the  pro- 
ceeds may  belong  to  the  assignees  ;  or  if  it 
be  wrongful,  they  may  waive  the  wrongs  and 
sue  for  the  proceeds,  as  money  received  to 
their  use."     His  Lordship  does  not  lay  it 

(1)  See  this  section  modiiied  and  altered  by  1 
Will.  4.  c.  7,  the  7tb  KCtion  of  which  enicts,  **  thit 
no  judgment  signed,  or  execution  iitued  after  the 
psMiiigf  of  tbie  act,  on  s  cognovit  actitmem,  nga- 
ed  after  declarttion  filed  or  delivered,  or  judgment 
by  default,  confe«ion,  or  nil  dieit,  according  to  the 
practice  of  the  Court,  in  anj  action  commenced  ad- 
Fersely  and  not  by  collusion,  for  the  purpose  of 
fraudulent  preference,  shall  be  deemed  or  taken  to  be 
within  the  said  provision  of  the  said  recited  act.*' 

(2)  8B.&CC.  160iS.c6LawJoum.K.B.271. 
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down  that  trover  cannot  be  brought  against 
theslieriff;  he  only  says,  that  money  had  and 
rtcei?ec1  may.  The  sheriflT  is  clearly  h'able 
in  this  form  of  action:  he  received  a  formal 
notice,  and  yet  he  sold  in  defiance.  The 
general  property  in  the  goods  is  not  altered 
by  the  seizure  under  the  writ — Giles  v. 
Grocer  {S):  if  it  were,  this  provision  of  the 
statute  would  be  defeated.  The  statute 
enables  the  creditor  to  say  to  the  sheriff, 
'You  have  no  right  to  sell  under  certain 
circumstances ;  there  must  be  an  equal  dis- 
tribution of  the  debtor's  effects  amongst  all ;' 
and  it  is  not  for  the  sheriff  to  reply,  that  he 
was  bound  to  obey  the  process,  and  there 
was  no  remedy  against  him.  The  statute, 
in  fact,  operated  as  a  supersedeas  to  the 
execution,  Independently  of  any  other  rea- 
sons that  may  be  adduced,  Cooper  v.  Ckitty 
(4),  the  authority  of  which  is  fully  recog* 
nized  in  Balme  v.  Hutton{5\  upon  error, 
shews,  that  trover,  under  the  circumstances 
of  this  case,  is  a  proper  remedy  against  the 
sheriff. 

Jones  and  Talfourd^  SerjU,^  in  support  of 
the  rule. — Neither  the  words  nor  the  mean- 
ing of  the  d4th  section  of  the  7  Geo.  4. 
c.  57,  make  the  sheriff  liable  to  any  action, 
more  especially  that  of  trover,  for  his 
seizure  of  the  insolvent's  goods  before  the 
assignment  to  the  provisional  assignee. 
The  consideration  of  the  facts  submitted  to 
the  decision  of  the  Court,  reduces  itself  to 
this  single  point — what  was  the  situation 
of  the  property  in  question,  upon  its  seizure 
by  the  sheriff?  It  would  be  impossible  to 
maintain  trespass  or  trover  against  the 
sheriff,  and  make  him  a  wrong-doer  for  the 
seizure  alone.  At  the  time  the  assignment 
was  made  to  the  officer  of  the  Insolvent 
Debtors  Court,  the  sheriff  had  a  special 
property  in  the  goods.  The  1 1th  section  of 
that  act  requires,  that  the  prisoner  shall,  at 
the  time  of  subscribing  his  petition,  duly 
execute  a  conveyance  and  assignment  to  the 
provisional  assignee  of  the  Court,  of  all  the 
estate,  right,  title,  &c.,  and  such  assignment 
shall  vest  all  the  real  and  personal  estate 
and  effects  of  such  prisoner,  &c.  in  the  said 
provisioiuil  assignee.  But,  before  such  as- 
signment, the  sheriff  had,  by  his  seizure 
under  the  execution,  acquired  a  special  pro- 

(8>  9  Bi«(.  lfa« 

(4)  t  Burr*  «0« 

(5)  9  Bisg.  471 ;  •.  c.  II  Law  JouitL  Exch.  116. 


perty  in  the  goods.  How,  then,  if 
circumstances,  can  trover  be  main 
against  him?  The  action  of  trovei 
poses  two  things — a  right  of  property 
plaintiff,  and  tort  in  the  defendant, 
when  did  the  right  of  property  vest 
plaintiff?  It  vested  in  him,  by  relation 
the  time  of  the  first  assignment  to  tfa 
visional  assignee,  and  not  before ;  foi 
is  this  difference  in  the  doctrine  of  re 
between  the  Bankrupt  and  the  Ina 
Debtors  Act :  in  the  former,  the  relai 
dated  from  the  act  of  bankruptcy ;  wL 
in  the  latter,  there  is  no  relation  to  any 
imprisonment,  but  it  is  referred  to  tb 
assignment ;  and  before  such  aasignoD 
is  clear  that  the  sheriff  had  a  speciai 
perty  by  the  seizure. 

The  11th  section  also  provides, 
in  case  the  petition  of  the  prisoner  sk 
dismissed  by  the  Court,  the  ass^n 
shall,  after  such  dismission,  be  nail 
void.  Now,  the  first  assignment  < 
only  pass  to  the  assignee,  that 
which  the  insolvent  himself 
the  goods  ;  and  the  second  assignoM 
the  plaintiff  having  relation  to  the  fix 
could  do  no  more.  It  was,  therefiMr 
every  reason,  impossible  to  make  tbe  s 
a  wrong-doer  by  the  seizure  and  tbe 
ing  of  the  goods ;  but  it  is  said,  thoof 
sheriff  may  not  have  been  a  wroog 
by  the  seizure  and  holding,  he  becan 
by  the  subsequent  sale.  But  wbei 
the  position  of  the  sheriff  changed? 
determined  his  special  property? 
made  the  officer  a  wrong-doer  ? 

[TiNDAL,  Lord  C.  J.— Suppose  i 
ditor  desired  the  sheriff  to  go  oo  wii 
sale,  would  not  he  be  liable  in  trovei 

That  may  be  admitted.  The  pr 
object  of  the  act  is  the  creditor.  I 
not  intended  to  make  the  sheriffs  m 
doer  ;  the  sheriff  could  not  be  coosi 
a  /Creditor  on  the  fund  of  the  insol 
and  though,  in  NotUy  v.  Bmck^  an 
was  held  to  lie  against  that  officer,  ] 
Morland  v.  PeUat  (6),  the  actioi 
brought  against  the  party  who  actad 
ceived  the  money.  But  it  should 
collected,  that  these  cases  were  dccii 
the  bankrupt  law,  which  admitted  a  c 
relation,  not  recognized  by  the  Ins 


(,d)  8  B.  &  C.  72^  :  j.  c.  7  Law  J. 
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It  may,  perhaps,  be  asked, 
^  does  it  make,  or  of  what 
•  it  to  the  sheriff,  whether  he 
"Over,  or  for  money  had  and 
ut  the  distinction  is,  as  tlie 
?,  most  important ;  for,  in  the 
able  only  for  the  money  ac- 
ut,  in  trover,  he  is  liable  for 
Oiti,  and  fancied  value  of  the 

lORD  C.  J. — Why,  then,  with 
naibility,  did  he  go  on  what 

't  should,  however,  be  of  opi- 

action  lay  against  the  sheriff, 

t  the  idea  of  Lord  Tenterden 

Buckt  where  his   Lordship 

lafe  course,  therefore,  is  to 

le  sheriff,  ought  not  to  receive 

nd  if  he  ought  not  to  receive 

'eceive  it,  then  he  will  have 

ley  belonging,  not  to  himself, 

foees   of  the  bankrupt,  and 

rntly,  be  liable  to  an  action  at 

money  had  and  received  to 


>ED  C.  J. — I  am  of  opinion,  an 
er  is,  in  this  case,  maintain - 
he  sheriff.  The  facts,  in  con- 
rhich  the  action  was  brought. 

Lordship  recapitulated  the 
appeared  on  the  trial.] 
tly,  notice  was  given  by  the 
isignee  to  the  sheriff  not  to 
the  estate  real  and  personal 
him  for  the  benefit  of  the  cre- 
i  would  hold  him  (the  sheriff) 
IB  State  of  circumstances,  the 
general  assignee,  contends, 
^neral  principle,  and  without 
to  the  34th  section  of  the  In- 
>rs  Act,  it  is  competent  to  him 
;tion  of  trover ;  for  the  assign- 
(ssary  construction,  vested  in 
il  assignee,  all  the  interest,  and 
id  personal,  of  the  insolvent ; 
mtly,the  same  absolute  right 
and  effects  of  the  insolvent 
16  present  plaintiff*,  the  gene- 
by  relation,  from  the  day  on 
msional  assignment  was  exe- 
hough  the  sheriff  entered  on 
une,  three  days  before  the  as- 


signment, such  entry  and  seizure  did  not 
so  operate  as  to  change  the  property.  It  is 
unnecessary  to  agitate  the  question  on  the 
general  principle  now  contended  for,  as  the 
words  of  the  34th  section  of  the  act  state 
the  particular  circumstances  on  which  the 
question  may  be  decided.  That  section, 
in  so  many  words,  enacts,  '*That  in  all 
cases  where  any  prisoner,  who  shall  peti- 
tion the  said  Court  for  relief  under  this 
act,  shall  have  executed  any  warrant  of 
attorney  to  confess  judgment,  or  shall  have 
given  any  cognaoU  actionem,  &Cm  no  person 
shall,  after  the  commencement  of  the  im- 
prisonment of  such  prisoner,  avail  himself 
of  any  execution  issued,  or  to  be  issued, 
upon  any  judgment  obtained,  or  to  be  ob- 
tained, upon  such  warrant  of  attorney  or 
cof^novit  actionem^  either  by  seizure  and 
sale  of  the  property  of  auch  prisoner,  or 
any  part  thereof,"  &c.  Now,  these  words 
exactly  describe  the  case  before  the  Court; 
and,  consequently,  a  judgment  creditor, 
under  a  writ  issued  upon  a  cognovit,  cannot 
avail  himself  of  such  judgment.  It  ia  for 
the  Court  to  consider,  by  what  legal  con- 
struction full  effect  can  be  given  to  the 
words  of  the  clause ;  and  how  the  execu- 
tion creditor,  under  a  cognovit,  can  be  pre- 
vented from  availing  himself  of  the  situa- 
tion in  which  he  has  placed  himself,  by 
means  of  his  execution  ?  In  my  opinion, 
this  section  of  the  act  operatea  as  a  statu- 
tory supersedeas  of  the  execution;  and, 
therefore,  if,  af\er  notice  to  the  sheriff,  he 
goes  on  and  sells,  he  is  liable  in  trover.  In 
corroboration  of  this  opinion,  a  similar 
construction  has  been  put  by  the  Court  of 
King's  Bench  upon  the  108th  section  of 
the  Bankrupt  Act,  and  the  argument  here 
is,  that  the  34th  section  of  the  Insolvent 
Debtors  Act  does  not  in  terms  make  the 
execution  void,  or  give  the  party  an  action 
against  the  wrong-doer ;  yet,  in  my  opinion, 
we  should  not  come  to  a  decision  different 
from  that  at  which  the  Court  of  King's 
Bench  have  arrived ;  nor  should  we  put,  on 
this  section  of  the  Insolvent  Debtors  Act, 
a  construction  which  shall  vary  from  that 
which  that  Court  have  put  on  the  108th 
section  of  the  Bankrupt  Act.  The  next 
objection  is,  that  if  an  action  be  maintain- 
able against  the  sheriff,  it  should  be  for 
money  had  and  received,  and  not,  as  in  the 
present  case,  trover.     This  brings  ua  so 
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far  in  the  argument,  and,  though  not  in 
terms,  yet  in  substance,  it  reduces  and  sim- 
plifies  the  discussion  to  the  form  of  action 
to  which  the  sheriff  has  rendered  himself 
liable.  Notley  ▼.  Buck  proves,  that  an 
action  for  money  had  and  received  lies 
against  the  sheriff*,  on  the  108th  section  of 
the  Bankrupt  Act ;  and  I  have  no  notion  of 
any  case,  in  which,  (if  an  action  for  money 
had  and  received  can  be  brought  for  money 
improperly  had  and  retained  in  the  hands 
of  him  who  had  received  it,)  there  tro- 
ver may  not  be  maintained  for  the  con- 
version of  the  goods,  from  the  proceeds 
of  which  that  money  was  procured ;  I  know 
of  no  case  which  forms  an  exception  to 
this  proposition ;  if  there  be  auch,  I  am  not 
aware  of  it.  There  are,  I  admit,  many 
cases,  in  which  the  party  having  his  elec« 
tion,  may  waive  the  tort,  and  bring  his  ac- 
tion for  money  had  and  received.  There 
are  also,  I  admit,  many  cases  in  which  the 
party  must  bring  his  action  for  money  had 
and  received,  and  cannot  bring  trover. 
Money  may,  for  example,  be  placed  in  the 
hands  of  the  sheriff,  without  any  previous 
sale ;  in  such  case,  if  it  be  retained,  the 
remedy  is  an  action  for  money  had  and  re- 
ceived ;  but,  if  the  sheriff  once  sell  the 
goods  which  came  into  his  possession,  the 
remedy  against  him  by  the  party  com- 
plaining may  be  trover.  This  reduces  the 
argument  to  the  single  question,  might  not 
the  plaintiff  bring  his  action  of  trover,  as 
well  as  for  money  had  and  received  ?  In 
my  opinion,  he  might ;  and  I  come  to  the 
conclusion  on  the  authority  of  Cooper  v. 
Chitty,  where  it  was  decided,  that  trover 
lay  against  the  sheriffs  who  seized  goods 
under  a  Jteri  facias,  issued  and  executed 
after  the  act  of  bankruptcy,  and  sold  them 
after  the  assignment  was  executed.  This 
case  was  for  a  considerable  time  in  rather 
doubtful  estimation.  But  it  was  lately  de- 
cided, in  Balme  v.  Hutton,  by  a  majority  of 
the  Judges  in  the  Exchequer  Chamber,  to 
be  good  law,  and  its  authority  was  upheld. 
In  nr»y  opinion,  the  operation  of  the  34th 
section  of  the  Insolvent  Debtors  Act  gives 
to  the  plaintiff,  the  general  assignee,  a 
right  of  action  against  the  sheriff;  and  the 
plaintiff  is  not  confined  to  his  remedy  by 
action  for  money  had  and  received,  which 
may  fall  far  short  of  the  injury  he  might 
have  suffered ;  nor  is  he  left  to  his  remedy 


againit  the  judgment  credit 
be  also  unavailing  ;  but  he 
action  of  trover  against  the 
done  the  wrong. 

Park,  J. — My  Lord  has 
into  the  nature  of  the  subjec 
sion,  that  I  deem  it  unm 
more,  than  that  I  concur  m 
opinion  which  he  has  exprei 

Gaselee,  J. — Whatever 
nion  may  be,  I  am  bound  by 
and  by  the  decision  in  Bah 
admit  that  this  action  is  mail 
two  statutes,  that  of  Bank 
Insolvent  Debtors  Act,  be; 
resemblance  to  each  other 
Courts  in  coming  to  differer 
putting  different  constructii 
In  this  case  the  sheriff  seis 
of  June.     The  plaintiff's  ati 
the  necessary  notices  and  di 
be  sent  on  the  Slst.     Upor 
was  left  at  the  sheriff's  offl 
was  given  to  the  man  in  p< 
goods.     Upon    the  !^Clh,   i 
the  sale,  the  clerk  of  the  ai 
Insolvent  Debtors  Court, 
that  he  was  authorised  to 
were  the  property  of  the  af 
defiance  of  such  notice,  I 
sell.     In  Cooper  v.  C kitty 
was  given  to  the  oflficer, 
taking  was  lawful,  trover 
against  the  sheriff  for  th< 
1'here   is  another   reaso 
upon  me,  in  coming  to  tl 
the  action  is  maintainable 
the  Interpleader  Act  to  f 
act   became  law  on  th 
1831,  and    the    ofRcer 
himself,  without  being 
equity.     Under  the  Is 
that  act,  he  might  hav 
that  he  was   acting  ir 
duty,  and  that  the  go 
were  claimed  by  the  i 
nee ;  that  he  was  rea' 
or  to  pay  or  dispose 
of  the  action,  in  sue 
might  order  or  direc 
sary  for  me  to  add 
such  circumstances, 
every  necessary  pre 

BOSANQUET,  J.— 

opinions  expressed 
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le  aetioa  of  trover  is  mainuinable  in 
w  agaiDBt  the  •heriflf.     There  is  no 
n  rcspectioK  the  seiture,  which  was 
lefore  any  further  step  was  taken  or 
ignment  was  made.    For  making  the 
t  there  neitlier  was,  nor  could  there  be, 
ime  imputed  to  the  sheriff.     But  the 
m  ia,  if  the  subsequent  sale  were 
id.      Upon  the  19th  of  June,  the 
Dt  petitioned  the  Court  for  Insolvent 
« ;  and|  by  the  construction  put  on 
t  of  parliament,  from  the  time  of 
;  the  assignment  to  the  provisional 
e,  from  that  moment  all  the  real  and 
il  estate  of  the  insolvent  vested  in 
iviaional  assignee,  and  then  it  vested 
general  assignee,  by  relation,  from 
e  in  which  it  vested  in  the  provisional 
e.      The  relation  in  the  Insolvent 
s  Act,  is  not  like  that  in  the  Bank* 
law;  that  in  the  latter  refers  to  a 
ct  of  bankruptcy ;  whilst  that  in  the 
extends  from  the  time  of  the  ap- 
ent  of  the  general  to  that  of  the  ap- 
ent  of  the  provisional  assignee.     In 
e  before  the  Court,  the  relation  ex- 
to  the  19th  of  June.   The  effect  and 
of  the  d4th  section  of  the  statute 
9  defeat  tlie  right  of  the   execution 
%  to  take  the  goods  seize«l  under 
cution,  and  make  him  come  in  as  a 
r  pro  ratd.     He  has  no  right  to  take 
ceeds  of  the  goods.     Before  the  sale, 
ignee  gives  notice  to  the  sheriff  not 
-not  to  go  on.  Who,  in  such  state  of 
ia  entitled  ?     The  rights  of  the  ex- 
creditor  are  defeated.     All  the  ere- 
ihrough  the  medium  of  the  assignee, 
itled  to  equal  interests  in  the  estate. 
eriff,  notwithstanding  notice,  goes  on 
e  sale.    The  question  is,  not  only,  is 
mgful  act  ?  but,  for  whose  benefit  in 
t  who  is  the  creditor  T     The  rights 
zecntion  creditor  are  defeated  under 
Il  section  of  the  act ;  and  the  statute 
t  put  the  assignee  in  the  place  of  the 
'  whose  rights  are  thus  defeated  ;  it 
t  enable  him,  the  assignee,  to  sue 
benefit.     The  clause  of  the  act 
I,  in  fact,  as  a  supersedeas  to  the 
Ml ;  but  then  it  is  said,  though  the 
nay  be  liable  to  an  action,  yet  it  is 
*  money  had  and  received — that  is, 
imch  money  as  wss  produced  at  the 
nd  then  we  are  told  of  the  difference 
r  Series,  IL— C.P. 


between  trover  and  money  had  and  received. 
In  the  latter,  a  verdict  can  only  be  had  for 
as  much  as  is  actually  received  ;  whereas, 
in  the  former,  the  party  may  recover,  not 
alone  such  money,  but  he  may  also  recover 
for  the  special  damage  arising  from  the 
sale.  This,  no  doubt,  is  true  ;  but  we  are 
bound  to  look  at  both  sides — we  are  bound 
to  consider  the  case  of  the  creditors,  who 
will  suff*er  if  the  goods  are  disposed  of  for 
less  than  they  are  wordi.  In  such  case, 
they  are  entitled  to  recover  against  the 
sheriff  who  has  wilfully  presevered  in 
selling  after  notice,  and  who,  by  so  doing, 
has  rendered  himself  liable  to  an  action  of 
trover.  As  to  NolUy  v.  Buck^  in  my  opi- 
nion, it  is  not  favourable  to  the  sheriff*;  but, 
on  the  contrary,  it  goes  to  establish  the 
principle  on  which  the  Court  decides  this 
case ;  for  Lord  Tenterden,  C.  J.,  in  deli- 
vering the  judgment  of  the  Court,  speaks 
of  the  right  of  the  {parties  to  waive  the 
wrong,  and  sue  for  the  proceeds  as  money 
received  to  their  use.  Now,  where  it  is 
said,  that  a  party  may  waive  a  right,  it  must 
be  inferred  that  such  right  was  his,  for  he 
could  not  be  said,  with  propriety,  to  waive 
that  which  he  did  not  possess.  This  rule 
must  be  discharged. 

Discharged  accordinglif. 


IS3S.      7    HOLLAND    V*     BIRD     AND    AN- 

May  25.  y  other. 

Excessive  Distress — Misjoinder  of  ComhU, 

If  a  landlord,  after  tender  of  the  rent  due^ 
sell  the  goods  distrained /or  his  arrears,  case 
as  well  as  trespass  lies  for  the  tevusnl ;  and 
a  count  in  the  declaration  stating,  in  effect^ 
t/uUt  notwitlistanding  the  tender  of  arrears 
and  costs  to  the  defendant,  he,  the  defendant^ 
did  not  nor  would  restore  or  return  the 
goods  in  question,  is  in  substance  and  form 
a  count  in  case^  and  may  he  joined  to  other 
counts  of  that  nature  and  description. 

This  was  an  action  on  the  case  for  ex- 
cessive distress  for  rent. 

The  plaintiff,  it  appeared,  held  some 
apartments  as  a  lodger,  in  the  house  of  the 
defendant ;  and  upon  the  day  on  ivhich  the 
distress  was  levied,  he  owed  an  arrcar  of 
9/.  6«. 
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not  waive  hu  right  of  action  by 
to  an  agreement  with  him,  re- 
e  sale  of  the  goods  seized.  The 

on  which,  therefore,  any  dis- 
a  arise,  is  that  on  which  it  is 
irrest  the  judgment,  namely,  the 

of  counts.  It  is  said,  for  the 
that  the  second  count  is  as  it 
,aab8tantially  a  countin  trespass; 
m  it  should  not  be  joined  with 
oase.  Admitting,  for  a  moment, 
lose  of  complaint  may  be  tres- 
§eomb  V.  Bridges  (2)  shews,  that 
goods  of  A  are  distrained  for 
',  after  the  amount  had  been  ten- 
might  bring  an  action  on  the 
excessive  distress.  It  was  said 
f  as  the  rent  due  was  tendered 
distress  was  made,  and  no  sub- 
emand  and  refusal  of  it  was 
e  taking  of  the  plaintiff's  goods 
It  any  colour  of  right,  and  was 
roperly  the  subject  of  an  action  of 
Vr  Curiam :  "  Supposing  trespass 
BtOl  the  plaintiff  was  at  liberty  to 
trespass,  and  bring  an  action  on 

It  has  been  frequently  decided, 
r  will  lie  after  a  wrongful  taking, 
t  a  stronger  case  ;  for  there,  the 

by  the  pleadings,  stated  to  have 
fully  into  the  defendant's  pos- 

I  the  count  in  trespass  ?  It  was 
M  clearly  a  count  in  case.  JVin' 
r.  Morgan  (3)  shews  the  doubt 
I  Ellenborough  entertained,  whe- 
iss  could  be  maintained  against 
*emaining  on  the  premises  after 
llowed  by  the  law,  without  any 
ij  him.  but,  in  the  case  before 
,  there  was  no  ground  of  tres- 
the  11  Geo.  2.  c.  19.  s.  19,  pro- 
idlords  from  the  consequences 
ing  any  of  the  directions  of  2 
!ary,  c.  5,  enacts,  that  the  party 
\  shall  not  be  deemed  a  tres- 
latHo. 

if  Serj^f  in  support  of  the  rule. 
!Oond  of  the  motion  in  arrest 
at  is,  that  the  declaration  is  bad, 
lence  of  the  misjoinder  of  the 
imt  in  trespass  with  the  others 

k  C.  14.5;  I.e.  1  Law  Joum.  K.B. 6*1. 
0t,  SP3* 


in  ease.  The  decision  of  the  Court  in 
Branicomh  v.  Bridgest  does  not  remove 
the  defendants  from  their  position ;  nor  ia 
the  authority  of  Lord  l*enterden  adverse 
to  them  ;  that  was  not  a  motion  in  arrest 
of  judgment,  for  misjoinder  of  counts,  but 
it  was  a  motion  to  enter  a  nonsuit  for 
bringing  case  when  the  form  of  action 
should,  it  was  said,  have  been  trespass, 
and  trespass  alone.  It  is  impossible,  upon 
general  principle,  to  make  a  successful 
opposition  to  this  motion.  By  the  com- 
mon law,  a  distress  was  considered  merely 
as  a  pledge  ;  if  the  rent  were  tendered  be- 
fore the  taking,  the  distress  was  unlawful; 
if  it  was  made  after  the  taking,  the  detainer 
was  unlawftil.  The  distress  may  still  be 
considered  as  a  pledge  of  a  qualified  nature, 
and  trespass  is  the  proper  remedy  when 
it  is  removed  after  tender.  WUhughhy  v. 
Backhouse  only  shews,  that  where  a  land- 
lord has  committed  a  wrong,  he  cannot 
purge  it  by  an  agreement.  As  to  the  ob« 
jection  to  the  agreement,  from  the  want 
of  the  stamp,  the  subject-matter  was 
under  the  value  of  20/.,  and  therefore  no 
stamp  was  required. 

TinoAL,  Lord  C. J. — ^As  itappears  to  me, 
the  rule  obtained  in  this  case,  calling  on  the 
plaintiff  to  shew  cause  why  the  judgment 
should  not  be  arrested,  or  why  a  new  trial 
should  not  be  had,  should  be  discharged. 
The  ground  for  arresting  the  judgment, 
is  the  alleged  misjoinder  of  counts;  the 
second  being  virtuaUy  and  substantially  in 
trespass,  whilst  the  first  is  in  case.  The  form 
of  the  second  count  is  this,  "  that  though 
the  plaintiffs  then  and  there  requested  the 
said  defendants  to  re-deliver  and  restore 
the  said  goods  and  chattels,  &c.,  yet,  the 
said  defendants,  contriving  and  wrongfully 
and  unjustly  intending  to  harass,  oppress, 
&c.,  did  not  nor  would,  when  they  were 
so  requested  as  aforesaid,  nor  at  any  time 
since,  accept  or  receive,  &c.,  or  re-deliver 
or  restore,"  &c.  The  very  form  of  this 
count  shews  its  nature,  that  it  is  in  non- 
feasance, and  nonfeasance  alone,  and  that 
it  is  not  in  the  nature  of  a  direct  act,  which 
is  the  grand  distinction  between  trespass  and 
case.  But  in  my  opinion,  this  count  is,  not 
alone  in  form  but  in  sulMtance,  a  count  in 
case.  It  is  perfectly  true,  that  the  ques- 
tion of  trespass  may  not  arise,  with  regard 
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to  the  subseifjuent  detainer  of  goods,  for  a 
party  may  waive  the  injury,  and  bring  his 
action  of  trover  against  those  into  whose 
hands  the  goods  may  have  come.  It  can- 
not be  denied,  that  this  is  every  day*s 
practice,  and  it  is  the  action  usually  brought 
against  sheriffs  and  other  officers.  Now 
if  trover,  which  is  but  a  mere  subdivision, 
can  be  brought,  why  should  not  this  action 
on  the  case,  which  is  a  more  expanded 
remedy  ?  Bransc<mU>  v.  Bridges  is  a  much 
stronger  case  than  this :  there,  the  tender 
was  made  before  the  seizure ;  and  at  com- 
mon law,  tender  before  the  distress,  makes 
the  distress  altogether  unlawful ;  after  dis- 
tress, it  makes  the  subsequent  detainer  ille- 
gal. This  case  appears  to  me  to  be  within  the 
equity  of  the  Statute  of  Marlbridge,  just  as 
the  taking  of  a  toll  where  none  at  all  should 
be  taken,  is  within  the  equity  of  the  same 
statute,  which  gives  a  remedy  for  taking 
outrageous  tolls.  As  to  the  second  objec- 
tion, founded  upon  the  agreement  said  to 
have  been  entered  into  between  the  par- 
ties, it  was  contended  fur  the  defendants, 
that  the  evident  construction  of  the  agree- 
ment was  to  operate  as  a  waiver  of  any 
impropriety  that  may  occur  in  making  the 
distress.  But  sudi,  in  my  opinion,  is  not 
the  construction  which  should  be  put  on 
this  document.  Before  the  agreement  was 
entered  into,  the  defendants  were  in  the  pos- 
session of  all  the  goods  mentioned  in  the 
inventory  ;  and  this  agreement  entered  into 
with  tlie  bailiff,  authorizing  hin),  if  he  with- 
drew, to  return  on  the  next  Saturday,  to  sell 
and  dispose  of  the  goods,  was  merely  an  agree- 
ment to  protect  the  ofRcer  from  all  liabili- 
ties and  consequences  which  he  might  incur 
upon  his  entry  a  second  time,  if,  af^er  taking 
the  goods,  he  should  give  them  up.  The 
agreement  was,  that  he  should  be  put  in  the 
same  state  as  if  he  had  taken  the  goods  for 
the  first  time  ;  the  party  still  assuming  that 
he  did  not  give  up  his  claim  to  any  renr>edy 
for  any  irregularity  that  may  be  committed 
in  making  the  distress  ;  the  party,  not- 
withstanding this  agreement,  reserving  to 
himself  the  right  of  saying,  '  You  took  an 
unreasonable  distress,  and  I  have  not  waived 
my  right  of  action  against  you  for  so  doing.' 
This  being,  in  my  opinion,  the  construction 
of  the  agreement,  it  is  no  answer  to  the 
action. 

Park,  J. — I  agree  with  my  Lord  in  the 


two  points  which  have  ariseri  on 
cussion.  There  is  no  misjoind 
count  objected  to  is  substantial!] 
neither  does  the  agreement  auti 
party  to  levy  the  distress,  as  he  h 
rent  alleged  to  be  due. 

Gaselee,  J. — I  do  not  see  a 
tion  in  this  count,  such  as  we  i 
habit  of  seeing  in  such  counts  as  t 
be  in  trespass;  but  suppose  t1 
such,  the  case  of  Branscomb  ▼. 
an  express  authority  that  such  trc 
be  waived.  As  to  the  necessity  < 
for  the  agreement,  the  value  was 
out.  But  no  man  in  his  senses  vi 
pose,  that  the  plaintiff  would  give 
rity  to  sell  goods  that  may  be  v 
or  40/.,  for  so  small  a  sum  as  3/. 

BosANQUET,  J. — 1  am  of  opi 
the  proper  remedy  here  is  an  acti 
case ;  and  that  the  count  objec 
correct  and  proper.  With  rega 
ar^reement,  I  entertain  the  same  o[ 
upon  it,  that  I  did  at  Nisi  Prius. 
not  possibly  be  the  intention  of  on 
parties  to  waive  his  remedy  for  t 
tliese  goods  for  SL  6s, ;  and  whate 
have  been  the  intention  of  the  othe 
we  are  bound  to  consider  the  in 
both.  The  rule  should,  I  thiol 
charged. 

Discharged  accor 


1833. 
June  1 1 
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SWEET  AND  STEVENS 
BOLD. 


Copyrlghl — Piracy. 

A  agrees  rvith  B  and  C  io  tfr 
itpon  the  '  Practice  of  the  Court 
Bench,*  Having  completed  his  cc 
undertakes  to  tvrite  a  similar  ttorl 
*  Practice  of  the  Common  Pleas.* 
work  he  executes  a  portion,  which 
in  the  hands  of  those  with  whom  i 
the  contract.  Of  the  portion  thus  t 
many  pages  were  copied  verbatim 
work  on  the  *  Practice  of  the  King 
Upon  action  against  the  party  for 
pitting  the  second  work,  he  gave  q 
by  which  he  agreed  to  pay  certair 
for  his  default ;  and,  by  a  conditi 
cognovit,  the  portion  of  the  seci 
which  was  completed,  and  of  irA 
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ftgtt  mtre  mmre  trameripis  of  iktjhtt  ivorft, 
wtn  reinrned  to  Avm,  and  which  he  after^ 
wtrii  publisktd  m  Atf  onm  account : — Heid^ 
tfm  mm  actum  aga'mst  him  for  phacy  by 
impenomSf  one  of  whom  was  a  plaintiff  in 
ik  former  action^  that  such  cognovit  was  a 
gooddrfencCf  both  against  the  plaintiff  in  the 
Jmmer  ocltcm,  and  his  co-plaintiff  in  this. 

At  the  trial,  at  the  fittings  after  Trinity 
term,  1891,  before  Tindal,  C,  J.,  a  verdict 
pmed  for  the  plaintiSti,  subject  to  the 
opinioD  of  the  Court  on  the  following 

CASE. 

In  Septennber   1826,  the  plaintiffs  pur- 
dmed  of  the  defendant  the  copyright  of 
Iiii  work,  entitled   '  The   Practice  oC  the 
Coort  of  King's  Bench  in  Personal  Actions 
and  Ejectments,*  which  was  regularly  as- 
■gned  to  them  by  deed,  and  of  which  they 
bfeever  since  been  and  still  are  the  owners. 
By  ao  agreement,  which  had  been  previ- 
OMJy  entered   into   between   the   plaintiff 
Sweet  and  one  Pheney,  of  the  one  part, 
and  the  defendant,  of  the  other  part,  it  was 
speed,  upon  the  terms  therein  mentioned, 
tkat  Sweet  and  Pheney  should  publish  a 
Biouscript  of  the  defendant  of  an  intended 
work   on   the   Practice   of  the  Court   of 
Common  Pleas,  in  one  volume.     A  con- 
oderable  delay  having  taken  place,  on  the 
{art  of  the  defendant,  in   preparing   the 
edition  of  the  Common  Pleas  Practice  for 
tbe  press,  a  correspondence  took  place  be- 
tween  the  plaintiffs'  attorney  and  the  de- 
faidant   upon    the  subject ;   in    which,   in 
■ntwer  to  a  complaint  of  delay,  the  defen- 
dant said,  he  was   ready  to  go  to  press 
with  the  Common  Pleas  Practice,  and  had 
ken  ready  for  some  time ;  but,  as  he  had 
been  told  by  the  plaintiffs,  that  a  book 
written  according  to  the  present  agreement, 
namely,  a  single  volume,  shewing  the  dif- 
&renoe  between  the  practice  of  the  Court 
of  Common  Pleas  and  the  King's  Bench, 
would  not  be  so  desirable  as  a  work  in  two 
folumea,  treating  of  the   Common  Pleas 
practice,  independently  of  that  of  the  King's 
Bench,  he  had  deferred  preparing  the  ma- 
nuscript for  the  press  until  the  plaintiffs 
had  made  up  their  minds  upon  the  subject. 
PJaiiitiffa'  attorney  replied,  that  his  clients 
were  quite  willing  to  go  to  press  instantly 
with  *  The  Practice  of  the  Common  Pleas,' 


either  in  one  or  two  volumes,   provided 
such  Practice  were  according  to  the  defen- 
dant's agreement  with  them — a  complete 
Practice  of  the  Court,  and  not  a  mere  exhi- 
bition of  the  difference  between  the  prac- 
tice of  the  Common  Pleas  and  the  King's 
Bench.  The  plaintiffs  accordingly  employed 
a  printer  to  print  the  work ;   the  printing 
commenced  in  the  latter  end  of  May,  or 
the  beginning  of  June,  1827,  and  waa  con- 
tinued until  the  latter  end  of  July  following, 
at  which  time  seventy-six  pages  were  print- 
ed from  the  manuscript  furnished  by  the 
defendant,  after  wirieh  no  further  supply 
of  manuscript  took  place.     At  the  begin- 
ging  of  ItSj^S,  an  action  was  commenced  by 
Sweet  and  Pheney  against  the   defendant 
for  a  breach  of  the  said  agreement,  in  not 
having  furnislied  manuscript  of  the  said 
work  of  the  Common  Pleas  Practice  within 
a  reasonable  time.     That  action  was  af- 
terwards settled  upon  the  terms  contained 
in  the  following  cognovit,  given  by  the  de- 
fendant : — "  In  the  King's  Bench,  between 
R.  Pheney  and  Sweet,  plaintiffs,  and  J.  T. 
Archbold,  Esq.,  defendant. — I,  the  above- 
named  defendant,  do  confess  the  action,  and 
that  the  plaintiffs  have  sustained  damage  to 
the  amount  of  1,000/.,  besides  their  costs 
and  charges,  which  have  been  settled  and 
agreed  at  the  sum  of  37/.  14««  Sd. ;  but  no 
judgment  shall  be  entered  up  or  execution 
issued,  unless  in  default  of  payment  of  the 
sum  of  194/.,  the  real  damages,  as  agreed 
between    the    parties,    and    the    sum    of 
S7l»  14«.  8(1,  the  amount  of  the  said  costs, 
on  the  10th  day  of  November  next,  when, 
if  default  be  made,  the  plaintifEi  shall  be 
at  liberty  to  enter  up  iheir  judgment,  issue 
execution,  and  levy  the  said  damages  and 
costs,  together  with  the  expense  of  entering 
up  such  judgment,  and  issuing  execution, 
sheriffs'  poundage,  and  other  incidental  ex-' 
penses ;  and    1  consent  to  withdraw   and 
relinquish  my  plea  pleaded  in  this  cause, 
and  I  undertake  not  to  bring  any  writ  of 
error,  or  file  any  bill  in  equity  against  the 
plaintiffs,  or  either  of  them,  respecting  the 
matter  in  dispute  in  this  cause ;  and  it  is 
agreed,  that  nothing  herein  contained  sliall 
extend  to  license  or   permit  me,  the  said 
defendant,  to  publish  or  sell  any  copy  or 
copies  of  the  said  intended   works  men- 
tioned in  the  declaration  in  this  cause  upon 
the  Practice  of  the  Court  of  Common  Pleas 
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until  after  I  shall  have  fVilly  paid  and  dis- 
charged the  aboye-mentioned  damages  and 
costs ;  and  it  is  further  agreed,  that,  imme- 
diately upon  payment,  hy  me,  of  the  sums 
aforesaid,  all  such  parts  of  the  said  work 
as  have  been  prepared  or  printed,  and  are 
now  in  possession  of  the  plaintiffs,  or  their 
printer,  or  other  persons  for  them,  shall  be 
delivered  up  to  me :  as  witness  my  hand, 
this  9th  day  of  July  1 828."  The  defendant 
paid  the  damages  and  costs  the  ^th  of  No- 
vember following,  and  shortly  after,  ^ceived 
from  the  printer,  under  an  order  for  that 
purpose,  all  the  sheets  that  had  been  printed 
by  him  of  '  The  Practice  of  the  Court  of 
Common  Pleas.'  The  defendant  thereupon 
employed  the  same  printer  to  complete  the 
printing  of  the  work  on  his  (the  defendant's) 
account ;  and  it  was  for  the  printing  of  the 
work  that  the  plaintiffs  filed  their  bill  for 
•an  injunction,  which  was  afterwards  granted, 
and  that  this  action  was  brought  by  order 
of  the  Lord  Chancellor.  It  was  admitted, 
on  the  part  of  the  defendant,  on  the  trial, 
that,  where  the  practice  was  the  same  in 
both  courts,  tlie  latter  work  was  a  reprint 
from  the  former;  and  it  was  proved  by 
two  witnesses,  that  the  purchasing  of  the 
Common  Pleas  Practice  did  not  supersede 
the  necessity  of  also  purchasing  the  Prac- 
tice of  the  Court  of  King's  Bench  by  pro- 
fessional men.  The  Common  Pleas  Prac- 
tice was  published  in  two  volumes ;  the 
first  appeared  in  1828,  and  the  aecond  in 
1829,  and  previously  to  the  publication  of 
each  volume,  the  plaintiffs  subscribed  for 
and  received  twenty- fire  copies  of  each  ; 
which  copies,  however,  they  returned  to 
the  defendant  shortly  after  the  injunction 
against  the  sale  was  issued.  The  question 
for  the  opinion  of  the  Court  was,  whether 
the  action,  under  the  circumstances  above 
stated,  was  maintainable  ;  if  the  Conrt 
should  be  of  opinion,  that  it  was  maintain- 
able, the  present  verdict  was  to  stand ;  if 
not,  then  the  verdict  to  be  entered  for  the 
defendant. 

Merewether,  Setj.,  for  the  plaintiff*. — 
The  fourth  section  of  the  54th  G^o.  8. 
c  156.  extending  the  duration  of  copyright, 
as  settled  by  8  Ann.  and  41  Geo.  8,  gives 
to  the  party,  circumstanced  as  this  plaintiff* 
is,  a  right  of  action  against  the  defendant ; 
that  section  enacts,  "  that  if  any  bookseller 
or  printer,  &c.  shall  print,  reprint,  or  im- 


port any  work,  without  the  eonaent 
-author  or  aatliors,  or  other  propria 
proprietors  of  the  copyright,  firat  li 
obtained  in  writing,  he  shall  be  liali 
special  action  on  the  case."  The  d 
tion  here  charges  the  defendant  wi 
piracy  of  the  work,  which  is  the  pi 
of  the  plaintiffs.  The  proof  of  th 
gation  is  easy,  as  the  contents  of  tl 
works  are  substantially  the  same. 

[TiNDAL,  C.  J. — If  the  practice 
same,  what  other  course  could  the 
adopt  ?] 

But  the  matter  has  been  carried 
farther.     The   conduct   of  the  del 
has  not  been  confined  to  such  limit, 
article  **  Evidence,"  extending  fron 
157  to  175,  has  been  copied  verbatui 

[Park,  J. — Is  not  the  practice, 
evidence,  the  same  in  both  courts  f] 

This  may  be  admitted,  but  still  th 
sification  of  the  same  subjects  shoi 
different  in  different  works.  The 
dant  having  sold  the  one  book  to  the 
tiffs,  should  have  adopted  a  differentar 
ment  of  similar  subjects  in  that  work 
he  himself  published.  In  TrusUr  v 
ray 9  in  note  to  Cary  v,  Longwum( 
action  for  pirating  a  book  of  chronol 
was  proved  by  the  plaintiff*,  that,  I 
some  parts  of  the  defendant's  worl 
different,  yet,  in  general,  it  was  the 
and  particularly  from  page  20  to  84, 
a  literal  copy.  Lord  Kenyon,  C.  i 
of  opinion,  that  if  such  were  the  fa 
plaintiffs  must  recover :  he  said,  Lo 
thurst  had  been  of  that  opinion,  a 
thought,  rightly,  with  respect  to  the 
cation  of  some  original  poems,  by  M 
son,  together  with  others,  which  bai 
before  published,  and  the  like  with  i 
to  an  Abridgment  of  Cook's  Voyage 
the  WorU,  the  main  question  was,  wl 
in  substance,  the  one  work  is  a  co 
imitation  of  the  other ;  for,  undou 
in  a  chronological  work,  the  aami 
must  be  related.  The  case  befo 
Court  is  much  stronger  than  that 
the  publication  tl^ere  may  possibl; 
from  ignorance  ;  but  such  could  not 
case  here,  as  it  is  the  author  of  tl 
who  has  published  the  other.  Ti 
jection  to  the  action,  founded  on  tl 

(1)  1  East,  358. 
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y  the  defendant,  it  qaite  una* 
!  cognoTit  on  which  such  ob* 
idedt  18  inconsistent  with  and 
to  the  act  of  parliament.  Be- 
Ifiorit  was  given  in  a  former 
tiea  who  are  not  the  plaintiflTii 
the  statute,  the  person  puh- 
shew  the  consent,  in  writing, 
who  has  purchased  the  copy« 
act  done ;  otherwise,  the  in- 
at  he  who  has  purchased  the 

not  given  his  permission  to 
e  cognovit,  which  was  given 
ise,  could  not  be  misapplied  to 
nt  of  anoilier ;  it  was  never 
irotect  the  defendant  in  any 
eyond  the  76  pages   in   the 

neglect  of  which  the  former 
DBght.  The  work  was  a  mere 
of  that  which  was  the  plain- 
ft  and  must  be  considered  as 
Q  Cory  V.  Ktartley  (2),  Lord 
I  held,  that,  at  law,  the  first 

a  book,  even  though  he  has 
ost  by  procuring  the  copy,  has 
t,  and  to  an  action  against  a 
[Hiblishes  it  without  authority 
In  Romortk  v.  Wiikes  (5),  an 
I  case  for  pirating  a  book,  the 
<,  it  appeared,  published  an 
a  Treatise  on  Fencing,  wliich 
lach  novelty,  in  uniting  the 
I  Highland  methods  of  using 
>rd.  The  defendant  publish- 
iber  of  the  Encychpcedia  Lon* 
lagesof  the  plaintiff's  Treatise. 
>rough  said,  "  The  question  is, 
defendant's  publication  would 
substitute.     The  intention  to 

necessary  in  an  action  of  thia 
enough,  that  the  publication 
of  is,  in  substsnce,  a  copy 
rork  vested  in  another  is  in- 
ried  by  this  test,  it  is  evident. 
Pendant's  work  is  a  substitute 
;h  is  the  property  of  the  plain- 
publication  is,  therefore,  a  vio- 

property,  and  cannot  be  sanc- 
;horized  by  the  Court. 
.,  for  the  defendant. — The  book 
>es  not  contain  the  least  invasion 
%'  property.     There  is  no  point 

resemblance.     The  defendant 

I  4  Enp.  Rep.  168. 
\  1  CsBipb.  94. 


has,  by  his  publication,  treated  the  plaintifls 
as  if  tliey  were  perfect  strangers.   The  book 
called  'The  Practice  of  the  King's  Bench,' 
is  not  invaded  by  the  publication  of  '  The 
Practice  of  the  Uommon  Pleas.'     It  is  not 
now  necessary   to  inquire,  whether  there 
was  a  copyright,  at  common  law,  prior  to 
the  8th  of  Ann.  c.  19:  all  such  discussions 
are  now  to  be  decided  by  the  54th  Geo.  S. 
c.  156,  the  ground  of  which  was  the  pro- 
tection of  authors.     The  question  for  the 
decision  of  the  Court  is,  does   the  book 
complained  of  affect  the  interests  of  that 
f^rst  published,  of  which  the  plaintiffs  are 
the  owners  ?  or,  to  use  the  stronger  lan- 
guage of  Lord  Ellenborough,  in  Rowarih  v. 
fVUke^t  "  would  the  defendant's  publica- 
tion serve  as  a  substitute  for  itt"    Let  this 
be  the  test.     The  book  of  the  plaintiflfs  is, 
no  doubt,  entitled  to  protection  ;  but  they 
are  bound  to  shew,  that  he  who  purchased 
the  Common  Pleas  Practice  had,  by  so  do- 
ing,  learned   the   practice  of  the   King's 
Bench,  and  would    not,   in   consequence, 
purchase  the  former.     Can,  in  short,  the 
Practice  of  the  Common  Pleas  be  substi- 
tuted for  that  of  the  King's  Bench  ?    As  to 
the  part  on  evidence  being  a  mere  reprint, 
how  was  the  author  to  have  treated  the 
subject?     He  was  bound,  as  a  matter  of 
course,  to  discuss  the  subject  in  a  way  dif- 
ferent from   that   in    which   it    has   been 
handled  by  Phillips    and  Starkey.     With 
regard  to    the   objection  founded  on  the 
cognovit,  that  document  was  dated  on  the 
9th  July,  and  recited,  that,  upon  the  pay- 
ment of  1 94/.  and  costs,  the  defendant  was 
not  alone  to  be  absolved  from  the  contract, 
but  that  the  76  pages  of  those  complained  of 
should  be  restored  to  him.     Upon  the  pub- 
lication, the  plaintiffs  subscribed  for  and 
purchased  25  copies.    It  may,  with  perfect 
safbty,  be  admitted,  that  the   statute  re- 
quires the  consent,  in  writing,  of  the  party 
interested  in  the  copyright ;  but,  surely,  it 
cannot  be  denied,  that  the  conduct  of  the 
plaintiff,  in  subscribing  to  the  work,  and 
the  terms  of  the  cognovit,  were  equivalent 
to  a  virtual  signing  and  consent  by  all ; 
and  thus  the  copyright  of  the  defendant  is 
secured,  whether  it  be  considered  as  a  com- 
mon law  right,  or  whether,  as  it  waa  decided 
in  DofMldson  v.  Beckett  (4),  in  the  words 

(4)  7  Br.  Par.  Csiet,  89. 
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pay  to  Sweet  and  Pliency  a  som  of 
»j  way  of  damages,  for  liaving  neg- 
9  Bupply  manuscript  for  the  intended 
Dgetner  with  37^  14«.  8i.,  for  costs 
;  and  that,  upon  payment  of  such 
8  and  costs,  the  defendant  should 
iberty  to  publish  the  work  himself, 
ifendant  having  paid  such  damages 
ts,  published,  upon  his  own  account, 
k  which  is  now  alleged  to  be  an  inva- 
Jie  plaintiffs'  copyright  of  the  King's 
Practice.  It  becomes,  therefore, 
ry  to  inquire,  what  was  the  nature 
intendea  work  which  was  the  sub- 
the  action  settled  upon  the  above 
for  it  is  the  work  intended  by  the 
to  that  action,  which  the  defendant 
horized  to  publish  upon  the  pay- 
'  the  damages  and  costs.  To  ascer- 
>  nature  of  that  intended  work,  we 
cor  to  the  correspondence,  by  which 
urs,  that  the  work  originally  contcm- 
)T  both  parties  was  to  be  comprised 
pe  volume,  shewing  the  difference 
ween  the  practice  of  the  King's  Bench 
U  of  the  Common  Pleas ;  but  that 
rds  the  character  of  the  work  was 
ij  mutual  consent.  It  was  agreed, 
night  be  extended  to  two  volumes, 
particularly  insisted  upon,  by  Sweet 
m^,  tliat  it  should  be  a  complete 
i  of  the  Court,  and  not  a  mere  exhi- 
f  the  difference  between  the  Prac« 
the  Common  Pleas  and  King's 
and  it  was  stated,  that  if  such 
I  the  Common  Pleas  Practice  should 
to  two  volumes  and  contain  as  much 
aa  the  two  volumes  of  the  King's 
Practice,  they  (Sweet  and  Pheney) 
illing  to  pay  for  it,  after  the  same 
[ud  been  paid  for  '  The  Practice  of 
ig^a  Bench.'  This  work  upon  the 
Bench  Practice  contained  a  great 
of  matter,  not  particularly  applica- 
he  Court  of  King's  Bench,  but  em- 
many  subjects,  which  appeared  to 
ior  to  be  useful  to  the  practitioner  in 
ft  of  King's  Bench,  though  equally 
de  to  the  other  Courts  of  Westmin- 
Di  such,  among  others,  as  a  section 
ral  pages  upon  Evidence  ;  and  it 
ive  been  quite  obvious  to  any  one 
work  upon  the  Practice  of  the 
B  Pleas,  however  complete,  could 
SaaiBft,  II.— C.P. 


not  fumisli  matter  for  two  such  volumes  as 
those  relating  to  the  Practice  of  the  King's 
Bench,  unless  it  comprised,  like  those  vo- 
lumes, such  matters  as,  being  common  to 
all  the  courts,  were  necessary  for  the  in- 
formation of  the  practitioners  in  the  Com- 
mon Pleas.  Accordingly,  the  defendant 
proceeded  to  furnish  to  Sweet  and  Pheney 
manuscript  for  a  work  composed  upon  the 
model  of  the  King's  Bench  Practice,  and 
embodying  in  it  all  such  parts  of  the  work 
upon  the  Practice  of  the  King's  Bench  as 
were  found  equally  applicable  to  the  Prac- 
tice of  the  Common  Pleas.  Seventy-six 
pages,  written  upon  that  model,  were  sup- 
plied by  the  defendant  to  Sweet  and  Pheney, 
and  by  them  sent  to  their  printer,  and  ac- 
tually printed.  But  the  defendant  having 
neglected  to  proceed  in  furnishing  the  ma- 
nuscript. Sweet  and  Pheney  brought  the 
action  already  mentioned.  Now,  it  is  ob- 
servable, that  of  the  76  pages  so  supplied, 
not  less  than  25  or  26  pages  consist  of 
extracts,  copied  verbatim  from  the  King's 
Bench  Practice.  It  was,  therefore,  impos- 
sible for  any  person,  looking  at  the  new 
work,  not  to  see,  that  it  was  an  adaptation 
of  the  plan  and  materials  of  the  work  on 
the  King's  Bench  Practice  to  that  of  the 
Common  Pleas,  so  far  as  they  were  appli- 
cable to  that  court ;  if  the  defendant  had 
supplied  manuscripts  for  the  remainder  of 
the  work  in  the  form  now  published,  can 
it  be  doubted,  that  such  manuscript  would 
have  answered  the  description  of  the  work 
intended  by  Sweet  and  Pheney,  as  well  as 
by  the  defendant,  for  not  completing  which 
the  action  was  brought  by  the  former  against 
the  latter  t  Looking  at  the  alteration  made 
In  the  plan  of  the  work  originally  proposed, 
the  execution  of  a  considerable  part  of  it, 
upon  the  altered  plan,  without  objection  by 
Sweet  and  Pheney,  and  the  prosecution  of 
an  action  against  the  defendant  for  not  pro- 
ceeding with  the  work  commenced  upon 
that  plan,  we  think,  that  the  work  now 
published  ia  fairly  to  be  considered  as  the 
mtended  work  which  was  the  subject  of 
the  action ;  and,  consequently,  that  the  de- 
fendant, having  paid  the  stipulated  damages 
and  costs,  for  not  completing  that  work,  is 
not  liable  to  an  action  at  the  suit  of  Sweet  and 
his  co-plaintiff*,  for  having  published  such 
work  upon  his  own  account.     We,  tliere« 
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e,  tliink  the  verdict  should  be  entered 
:  (he  defendant. 

Judgment  for  the  defendant 
accordingly. 


1833 
June  6 


a 


CHAPMAN  AND  OTHERS,  ASBIO- 
MEES  OF  RICHARDSON,  A  BANK- 
RUPT, V.  WALTON. 


Evidence — Policy — Broker — Breach  of 
Duty, 

The  defendant,  a  policy  broker,  having 
effected  certain  insurances  to  certain  ports, 
upon  a  vessel  of  the  bankrupt,  and  the  vessel 
having  proceeded  upon  her  voyage  as  insured, 
the  supercargo  addresseda  letter  to  his  onmer, 
advising  an  alteration  in  the  policies  for  tfie 
purpose  of  obtaining  a  better  market.  The 
bankrupt  delivered  such  letter  to  the  defen- 
dant, at  the  same  time  desiring  him  to  do  tfie 
needful.  In  an  action  against  the  defen* 
dantfor  a  breach  of  duty,  in  not  taking  such 
steps  as  mould  enable  the  assignees  to  reco* 
ver  against  the  underwriters,  upon  a  loss  : — 
Held,  that  the  opinion  of  other  policy  brokers, 
to  whom  the  policies,  invoices,  and  Utter  were 
submitted,  was  admissible  as  evidence  of  what 
the  conduct  of  a  careful  broker  ought  to  have 
been,  in  the  circumstances  in  which  the  de» 
fendant  was  placed,  and  under  the  instruc* 
tions  by  which  he  was  bound  to  regulate  his 
conduct,  X 

The  declaration  stated,  that  five  policies 
of  assurance  were  effected  by  the  defendant, 
as  agent  of  the  bankrupt,  upon  goods  by 
the  ship  Sprightly,  at  and  from  London  to 
St.  Thomas,  with  leave  to  call  at  Madeira 
and  Tenerifife,  and  that  the  goods  mention- 
ed in  the  policies,  amounting  in  value  to 
1,753/.  lis,  4(/.,  had  been  shipped  to  be 
conveyed  on  the  voyage,  and  that  the  bank- 
rupt was  interested  therein  to  the  amount 
of  the  sums  insured; — that  the  ship  sailed 
on  the  voyage  and  arrived  at  Madeira,  and 
there  unloaded  goods  to  a  large  amount, 
&c.,  of  which  premises  the  defendant  bad 
notice ;  that  the  bankrupt  was  desirous  that 
the  policies  should  be  altered,  and  that  the 
ship  might  proceed  to  the  Canaries,  and 
retained  and  employed  the  defendant  as  an 
insurance-broker,  for  reward,  to  cause  and 
procure  the  said  several  policies  of  insurance 


to  be  80  respectively  alter 
the  consent  of  the  said  8ev< 
spectively,  that  such  polic 
might  respectively  contain  i 
said  ship  or  vessel,  with  tl 
the  said  goods,  so  by  the 
insurance  respectively  reo 
said  on  board  thereof,  to 
call  at,    amongst   other  p 
islands  called  the  Canaries, 
as  part  of  the  voyage  to  be 
said  several  policies ; — that 
accepted  the  retainer  and  ei 
undertook  and  promised  tl 
use  due  care  and  diligence  i 
deavouring  to  procure  th< 
so  altered  with  the  consent 
that  if  the  defendant  had  us 
he  might  have  procured  the  i 
he  did  not  use  such  diligence 
lect  the  policies  remained  t 
the  ship  sailed  from  Madeir 
to  one  of  the  Canaries  ca 
Canary,  out  of  the  voyage  i 
policies,  and  that  the  ship 
of  the  goods  were  there  h 
of  the  sea  ; — that  if  the  p 
altered,  the  insurers  would 
to  pay  the  loss  ;  but  that,  ^ 
premises,  they  were  not  lii 
fused  to   pay,  whereby  t^ 
been  deprived  of  the  be 
would  have  gained,  and  t 
entitled,  from  suchalteraf 

The  cause  was  tried,  I 
C.J.,  at  Guildhall ;  and 
dence,  that  the  defendar 
ed  as  a  policy  broker 
previous    to  his  bankr 
capacity  he  had  efFecf 
referred  to  in  the  decl 
the  bankrupt  on  boarc 
at  and  from  London 
leave    to   call   at  M; 
On  the  16th  of  Febr 
received  by  the  ban^ 
supercargo,    from 
dated  the  24th  of  J/ 
effect : — 

"  I  have  now  ne 
pect  to  sail  to-mor 
thest,  for  the  Car 
have  taken  more 
contemplated,  it  f 
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virit  one  or  more  of  the 
Jandfi  My  Barbadoei*  St. 
rbomaty  in  one  or  other  of 
d|  I  cannot  fail  of  meeting  a 
fines  and  tach  other  part  of 

do  not  dispose  of  in  the 
rt  not  sold  a  single  package 

u  immediately  given  hy  the 
I  defendant,  with  directions 
ige  was  altered,  he,  the  de- 
to  the  needful.  The  defen- 
ew  days  after,  cause  certain 
I  made  in  the  policies,  giving 
siel  to  proceed  to  St.  Kitts 
Finally,  the  Tessel  was 
d  Canary  Island,  and  actions 
>  recover  upon  the  policies. 
lowever,  failed,  as  the  voy- 
le  vessel  was  lost,  was  not 
mtions;  the  present  action 
;ht  by  the  assignees  of  the 
at  the  defendant,  for  the 
ty  as  a  pohcy  broker.     The 

on  the  part  of  the  defen« 
allure  to  have  included  in 
liberty  to  proceed  to  or  to 
tie  Canary  Islands ;  and  this 
plaintiffs  contended,  should 
Ined  by  him,  in  conformity 
the  supercargo,  and  to  the 
I  be  received  from  the  bank« 
eedful  thereon, 
ial,  several  policy  brokers 
*n  the  part  of  the  defendant, 
icies,  and  the  bills  of  lading, 
the  goods,  and  the  letter  of 
being  submitted  to  their  in- 
"ere  asked  what  alterations 
ought  to  be  effected  by  a 
Iful  broker,  with  such  docu- 
da,  and  he  being  at  the  same 

to  do  the  needful.  The 
'  the  witnesses  amounted  in 
I,  that  a  policy  broker  would 
lue  care  and  skill  by  doing 
lant  had  done,  and  acting 
tions  contained  in  the  letter, 
}00  this  evidence  the  jury 
for  the  defendant ;  to  set 

iuid,  in  the  course  of  last 
I  rule,  on  the  ground  that 
lie  policy  brokers,  as  to  the 


meaning  of  the  letter,  shonld  not  have  been 
received. 

Jones^  Setj.  now  shewed   cause. — ^The 
motion  for  a  new  trial  is  grounded  upon  the 
evidence  given  to  explain  the  letter  of  the 
24th  January  1831,  which  called  upon  the 
policy  broker  to  perform  a  certain  duty, 
and  in  the  words  of  the  letter  "  to  do  the 
needful."     It  should  be  borne  in  mind,  that 
the  action  is  for  a  breach  of  duty.     Five 
policies  were,  it  seems,  to  be  respectively 
altered  by  the  consent  of  the  underwriters. 
Surely,  the  defendant  would  have  done  hia 
duty,  if  he  had  endeawmred  to  have  these 
alterations    effected.     The   allegation    is, 
that  the  broker  has  committed  a  breach 
of  duty.     Thia  ia  the  essence  of  the  action. 
It  was  necessary  for  the  plaintiff  to  shew, 
not  what  the  defendant  might,  but  what  he 
ought  to  have  done.     He  should  prove  the 
affirmative  of  his  allegations.  If  all  the  un- 
derwriters did  not  consent  to  that  which  was 
proposed,  the  object  in  effecting  the  alter* 
ation  could  not  be  attained  ;  if  only  some  of 
the  underwriters  gave  their  consent,  new 
policies  would  be  then  effected,   but  the 
old  would  remain  unaltered.     If  the  con« 
duct  of  the  party  were  capable  of  thia 
construction,  it  was  quite  immaterial  whe« 
ther  the  learned  Lord  Chief  Justice  were 
right  or  wrong  in   the   admission  of  the 
evidence.     But  in  every  view  of  the  case, 
the  evidence  was  admissible;    the   com« 
munication  was  from  Walsh,  the    super- 
cargo, to  the  bankrupt ;  and  then  there  was 
a  written  order  from  the  latter  to  the  de- 
fendant "  to  do  the  needful ;"  and  the  ques- 
tion was,  what  duty  had  the  defendant  to 
perform,  when  he  was  desired  "to  do  the 
needful"?  Thecauseof  the  action  is  imputed 
neglect ;  and  the  consideration  is,  what  had 
the  defendant  omitted  to  do  within  his  pro- 
vince?   Caution  and  prudence  are  to  be 
exercised  by  a  broker  m  the  discharge  of 
his  duty.     This  is  a  mere  question  of  fact 
to  be  determined  by  the  jury,  aided  and 
assisted  by  persons  of  skill  and  knowledge 
in  the  profession,  who  were  familiar  and  con- 
versant with  that  which  ought  to  be  the 
duty  of  a  broker.     The  letter  was  put  to 
tlie  witnesses  in  this  way :  '  You  have  heard 
it  read,  and  referring  to  the  policies  and 
the  invoices  on  which  they  were  made,  with 
these  documents  thus  referred  to  in  your 
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possession,  if  you  received  a  letter  similar 
to  that  now  read,  desiring  you  to  do  the 
needful  in  respect  to  the  alterations  in  the 
policies,  what  insurance,  in  your  judgment, 
ought  a  careful  broker  to  have  made  V  The 
case  ofDurreU  v.  Bedderley^l)  may  be  ad- 
mitted. The  marginal  note  there  is:  "The 
opinion  of  underwriters,  whether,  upon  cer- 
tain  facts  being  communicated  to  them,  they 
would  have  insured,  or  not,  the  particular 
voyage,  cannot  be  received  as  evidence." 
But  it  should  be  remembered,  that  the  ques- 
tion there  arose  on  the  construction  of  the 
contract ;  but  the  question  here  arises  upon 
imputed  neglect.  Moreover,  the  opinion  of 
Gibbs.  C.  J.,  is  favourable  to  the  defendant ; 
for  he  says,  "  It  is  not  a  question  of  science 
(as  that  now  before  the  Court  clearly  is), 
on'  which  scientific  men  will  mostly  think 
alike,  but  a  question  of  opinion,  liable  to  be 
governed  by  fancy,  and  in  which  the  diver- 
sity might  be  endless."  In  Richards  v. 
Murdoch  (2),  several  underwriters  were 
called,  who  deposed  that  the  whole  of  a 
certain  letter  ought  to  have  been  commu- 
nicated; and  that  the  part  omitted  was 
material.  In  Gabay  v.  Lloyd  (3),  where 
horses  were  warranted  free  of  jettison  and 
mortality,  witnesses  were  examined,  who 
proved  a  certain  usage  and  custom  among 
insurers  or  underwriters  at  Lloyd's  Coffee 
House.  In  Smith  v.  Wilson  (4;,  evidence 
was  admitted  to  shew,  that  by  the  custom 
of  the  country,  where  a  certain  lease  was 
made,  the  word  thousand^  as  applied  to 
rabbits,  denoted  twelve  hundred.  The  rea- 
son and  good  sense  of  the  thing,  as  well  as 
the  authorities  cited,  shew  that  the  evidence 
was  properly  received ;  and  there  is  not 
the  slightest  ground  for  disturbing  the 
verdict. 

Wildct  Serj.f  in  support  of  the  rule. — 
The  policies  of  insurance  covered  all  risk 
from  London  to  St.  Thomas's,  with  leave 
to  call  at  Madeira  and  Teneriflfe.  Tlie 
vessel  having  arrived  at  Madeira,  the  bank- 
rupt was  anxious  that  the  policies  should 
be  altered,  and  that  the  vessel  might  con- 
tinue her  voyage  to  the  Canaries.  The 
terms  of  the  question,  as  put  to  the  wit- 

(1)  Holt's  N.P.  Rep.  f  83. 
(3)  10  B.  &  C.  5f7 ;  s.  c.  8  Lftw  Jooni.  K.B.  310. 
(3)  3  B.  &  C.  793  ;  s.  c.  3 Law  Jouro.  K.B.  116. 
(4;  3  B.  &  Ad.  7t8 ;  8.  c.  10  Ltw  Joum.  K.B.  1 94. 


nesses,  referred  merely  to  facts, 

applicable  to  the  letter  which  was  | 

their  hands  ;  the  question  merely  r 

to  the  effecting  of  the  insurance  fro 

deira  or  St.  Thomas's  to  the  Canary  1 

This  was  not  a  question  of  science 

The  only  question  was,  what  does  l 

ter  contain  ?     Does  it  state  that  the 

is  to  go  to  any  other  ports  than  to  t 

the  Canaries  ?     It  is  not  couched  in 

of  science  or  of  art ;  it  is  not  the  U 

one  man  of  science  to  another  ;  it 

states,  that  the  vessel  is  going  to  tb< 

ries,  and  desires  him,  to  whom  it  it^ 

"  to  do  the  needful."     The  insurai 

originally  effected  to  Madeira,  Tc 

and  St.  Thomas's.      The    letter   c 

attention  to  the  West  India  Islan 

Kitts  and  Barbadoes.     There  was  i 

connected  with  skill  and  science  in 

ing  leave  to  call  at  Barbadoes  and  S( 

There  was  nothing  in  the  whole  trai 

connected,  in  the  slightest  degree,  vri 

or  science ;  all  that  was  wanted  was  i 

ledge  of  the  contents  of  the  letter  ai 

ter  of  evidence.    Upon  questions  of  i 

it  is,  no  doubt,  necessary  to  examiiK 

tific  men,  for  the  purpose  of  asoei 

how  that  particular  science  is  to  be 

to  facts ;  as,  for  example,  in  runnin 

cases,  each  party  assumes  a  certai 

of  facts.     In  such  cases,  it  is  necei 

know  what  effect  may  follow  from  i 

in  a  given  direction,  or  carrying 

sails.     These  questions  should  be  a 

nautical  men,  as  being  within  their  ] 

knowledge.     It  may  then  be  asked  o 

do  you  know  any  naval  operation  b; 

the  one  ship  may  be  kept  clear  of  the 

So  with  regard  to  a  surgeon,  before 

the  patient,  his  symptoms  may  be  ex] 

and  his  opinion  may  be  asked  of  sad 

toms.     But,  how  is  this  doctrine  ap 

to  the  contents  of  the  supercargo's 

what  science  is  necessary  to  com] 

its  meaning  ?  what  analogy  can  be 

exist  between  the  contents  of  this  le 

a  scientific  discussion  ?     Neither 

like  an  action  for  negligence  againi 

torney  ;  the  cases  are  materiaJly  d 

There,  it  is  necessary  to  state  to  1 

certain  distinct  matters  connected 

profession.      With   regard   to   the 

writers,  there  are  many  ways  of  gti 
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these  natterty  whidi  add  to 
tiduardt  t.  Mwrdoekf  the  thirty 
ired  without  the  arrival  of  the 
le  insurance  was  effected  with- 
lonication  of  this  material  fact. 

were  there,  no  douht,  exa« 
he  materiality  of  the  fact  sup- 
thia  evidence  was  objected  to, 
e  Court  waived  the  decision  of 
Jl  Carter  v.  Boehm  (5),  Lord 
itea  his  notion  of  evidence  of 
ion  in  these  words :  **  Great 
lid  upon  the  opinion  of  the 

we  all  think  the  jury  ought 
he  least  regard  to  it.  It  is 
I,  which  is  not  evidence  ;  it  is 
*  an  event ;  it  is  an  opinion 
east  foundation  from  any  pre- 
ent  or  usage  ;  it  is  an  opinion 
{htly  formed,  could  only  be 
:he  same  premises  from  which 
d  jury  were  to  determine  the 
lerefore  it  is  improper  and  ir- 
le  mouth  of  a  witness."  Diir- 
Icy,  relied  on  by  the  opposite 
cidedly  adverse  to  him;  for 
idence  is  confined,  by  Gibbs, 
[|uestion  of  science,  in  which 
a  will  mostly  think  alike.  In 
^Amghman  (6),  it  was  held  by 
that  the  opinion  of  one  conver- 
usiness  of  insurance,  as  a  mat- 
lent,  whether  the  communica- 
ular  facts  would  have  enhanced 
i»  ia  admissible  evidence ;  but 
{  asked  what  he  himself  would 
a  the  particular  case : — now  it 
f  this  question  which  was  put 
les  in  the  case  before  the  Court. 
T.  Sydebotham{7\  the  evidence 
surveyors  of  ships,  who  had 
be  vessel  in  question,  was  ad« 
ew  that  she  could  not  have  been 
;  a  certain  time.  Lord  Ellen- 
ere  held,  that  this  was  like 

physician  or  surgeon  to  say, 
m  such  and  such  symptoms,  a 
le  life  was  insured,  could,  at 
the  insurance,  have  been  in  a 
f  health.  Where  there  was  a 
ill  or  science  to  be  decided,  the 

1905;  s.  c.  1  W.  Black.  593;  Park. 
.f58. 


jury  might  be  assisted  by  the  opinion  of 
those  peculiarly  acquainted  with  it  fron 
their  professions  or  pursuits.  Thus  it  is 
clear,  that  the  difference  between  the  cases 
referred  to  and  that  before  the  Court,  is 
founded  upon  the  subject  on  which  evidence 
is  given  being  a  matter  of  science  or  not ; 
Gooey  V.  Ll^d  and  Stmth  v.  JVilion  are 
inapplicable.  The  custom  of  insuring  horses 
at  Lloyd's  Coffee  House,  and  of  counting 
rabbits  in  the  county  of  Norfolk,  cannot 
have  the  remotest  reference  to,  or  bearing 
upon  this  case.  The  ground  of  resistance 
to  this  motion  fails  altogether.  The  evi- 
dence did  not  comprehend  any  scientific 
discussion.  The  dispute  was  about  the 
meaning  of  the  letter ;  and  it  should  have 
been  left  to  the  jury,  whose  province  alone 
it  was,  to  expound  and  to  understand  it. 

Cur.  ado.  tuU. 

TiNDAL,  Lord  C.  J. — This  was  an  aetion 
of  assum]>sit,  brought  to  recover  a  compen« 
sation  against  the  defendant,  for  the  want 
of  proper  care  and  skill  in  the  execution  of 
his  duty  as  a  policy  broker,  that  is  to  say, 
in  not  having  procured  the  proper  altera- 
tions to  be  made  in  ceruin  policies  of  in- 
surance, according  to  the  instructions 
which  he  had  received  ;  by  reason  whereof, 
after  a  total  loss,  the  underwriters  could 
not  be  made  responsible  on  the  policies, 
upon  the  ground  of  deviation.  The  ques- 
tion argued  before  us  haa  been,  whether  tlie 
evidence  was  admissible.  It  is  objected, 
on  the  part  of  the  plaintiffs,  that  to  allow 
this  question  to  be  put  to  the  witnesses  is, 
in  effect  and  substance,  to  allow  them  to  be 
asked,  what  is  the  meaning  of  the  letter?  that 
it  is  to  ask  them  whether  the  letter  told  the 
defendant  that  the  vessel  was  going  to  the 
Canaries,  whereas  the  letter  ought  to  be  al- 
lowed to  speak  for  itself,  or,  if  there  were 
any  doubt  upon  the  meaning  of  it,  it  ought 
to  be  determined  by  the  C^urt  and  jury, 
and  not  by  the  evidence  of  insurance  brokers 
or  any  other  witnesses.  It  may  be  admit- 
ted,  that  if  such  were  the  real  nature  of  the 
question,  the  evidence  offered  would  have 
been  inadmissible.  But  we  think,  upon 
reference  to  the  issue  between  the  parties, 
it  was  different.  The  action  is  brought,  for 
the  want  of  reasonable  and  proper  care, 
skill,  and  judgment,  shewn  by  the  defendant 
under  certain  circumstances,  in  the  exercise 
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of  his  employment  as  a  policy  broker. 
The  pointy  therefore!  to  be  determined  is, 
not  whether  the  defendant  arrived  at  a  cor- 
rect conclusion  upon  reading  the  letter,  but 
whether  upon  the  occasion  in  question,  he 
did  or  did  not  exercise  a  reasonable  and 
proper  care,  skill  and  judgment.  This  is  a 
question  of  fact,  the  decision  of  which  ap- 
pears to  us  to  rest  upon  this  further  inquiry, 
vis.,  whether  other  persons  exercising  the 
same  profession  or  calling,  and  being  men 
of  experience  and  skill  therein,  would  or 
would  not  have  come  to  the  same  conclu- 
sion as  the  defendant.  For  the  defendant 
did  not  contract  that  he  would  bring  to  the 
performance  of  his  duty  on  this  occasion, 
an  extraordinary  degree  of  skill,  but  only  a 
reasonable  and  ordinary  proportion  of  it. 
And  it  appears  to  us,  that  it  is  not  only  an 
unobjectionable  mode,  but  the  most  satis- 
fsctory  mode  of  determining  this  question, 
to  shew  by  evidence,  whether  a  majority  of 
skilful  and  experienced  brokers  would  have 
come  to  the  same  conclusion  as  the  defendant. 
If  nine  brokers  out  often  would  have  done 
the  same  as  the  defendant,  under  the  same 
circumstances,  or  even  if  as  many  out  of  a 
given  number  would  have  been  of  his  opinion 
as  against  it,  he,  who  only  stipulates  to  bring 
a  reasonable  degree  of  skill  to  the  perform- 
ance of  his  duty,  would  be  entitled  to  a  ver- 
dict in  his  favour ;  and  there  is  no  hardship 
upon  the  plaintiflfs  by  this  course  of  pro- 
ceeding, for  they  might  have  called  mem- 
bers of  the  same  profession  or  trade  to  give 
opposite  evidence,  if  the  facts  would  have 
warranted  it,  and  the  jury  would  then  have 
decided  upon  such  conflicting  testimony, 
according  to  the  relative  skill  or  experience 
of  the  witnesses  on  either  side,  or  accord- 
ing to  the  strength  of  the  reasons  which 
were  advanced  by  the  witnesses,  in  sup- 
port of  their  respective  opinions.  If  this  is 
the  point  to  be  decided,  as  we  all  think  it  is, 
neither  the  Judge  nor  the  jury  can,  upon 
reading  the  letter,  arrive  at  any  conclusion 
upon  ^e  question.  If  the  letter,  indeed, 
had  contained  an  express  or  explicit  order 
to  obtain  leave  to  touch  at  the  Canariesi 
there  would  have  been  no  question  at  all ; 
evidence  as  to  the  conduct  of  other  men,  on 
readily  such  a  letter,  would  never  have 
been  received,  becsuse  perfectly  useless  if 
received.  But  it  is  not  a  simple  abstract 
question,  as  is  supposed  by  the  plaintiffs, 


what  the  words  of  the  letter  mean :  it 
what  others,  conversant  with  the  bnsin^^ 
of  a  policy  broker,  would  have  underst^^ 
it  to  mean,  and  how  they  would  have  ac^ 
under  the  same  circumstances.    The  tioft^  ^ 
the  year  at  which  the  voyage  is  perfenoe^. 
the  nature  of  the  csrgo  on  board ;  the  olijceii 
of  the  voyage  as  disclosed  in  the  letter;  ahors 
all,  the  circumstance  that  the  original  ?qjw 
age,  described  in  the  policy  itself*  eooiprs* 
bended  Teneriffe,   the  gpreatest  and  omt 
important  of  the  Canary  Islands,  would  ill 
operate  on  the  minds  of  experienced  mei^ 
in  determining  whether  it  was  intended  the 
alteration  should  include  a  liberty  to  tench 
and  stay  at  the  Canaries  in  generaL    Asl 
this  conclusion,  it  appears  to  us,  neitkr 
Judge  nor  jury  could  arrive  at,  from  the 
simple  perusal  of  the  letter,  unassisted  If 
evidence,  because  they  would  not  have  titf 
experience  upon  which  a  judgment  coaldbi' 
formed.     The  decision  in  this  case  appesn 
to  be  consistent  with  the  principle  hM 
down  by  Holroyd,  J.,  in  Berlhon  v.  L«m^ 
man,  that  a  witness  conversant  in  the  ish- 
ject  of  insurance,  might  give  his  opinioii,si 
a  matter  of  judgment,  whether  particohr 
facts,  if  disclosed,  would  make  a  differ* 
ence  as  to  the  amount  of  the  premiaa; 
a  principle  which  has  been  confirmed  hy 
the  later  case  of  Rickardt  v.  Murdock; 
and  it  is  difficult  to  reconcile  the  opiBiea 
given  by  Gibbs,  C.  J.,  in  the  caseof  Iha^ 
rell  V.  Bederley^  with  the  judgment  of  the 
Court  of  King's  Bench,  in  die  ease  laet 
above  referred  to.     We  think,  thereftif^ 
both  on  principle  and  on  the  authority  ef 
the  decided  cases,  that  the  evidence  wie 
properly  admitted;  and  the  rule  sheili 
be  discharged. 

Discharged  aeeordmglf* 


3.     > 
II.  i 


DE  BBGNIS  O.  AEMSTIABw 
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June 

Illegal  Consideration — UnRceuted  Tlet* 
tre — 10  Geo.  2.  c.  28;  25  Geo.  2.  c.  36. 

If  Inw  parties  enter  into  am  agnemt^iB 
produce  certain  performances  sU  ssn  ml^ 
censed  theatre^  and  to  share  the  pnfitt%  tesh 
contract  is  illegal ;  and  a  hiU  of  <soleMr 
given  by  one  to  his  partner  as  a  eeemit§ff. 
his  moiety,  is  void ;  and  an  adisft  omMH  ^ 
maintained  to  recover  the  amowsU 
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edon  ffM  tried  at  the  sittings  in 
ter    term,    before    Mr.    Justice 

It  wjw  brought  against  the  de- 
ls the  acceptor  of  a  bill  of  ex- 
at  167/.9  dated  8th  of  February, 
fabk  at  six  months  after  date,  of 
•  plaintiff  was  the  drawer  and 
Fha  following  circumstances,  it 
vre  rise  to  the  action: — In  the 
ft  881,  the  plaintiff  went  to  Liver- 
1  a  body  of  Italian  singers  and 
I,  to  perform  Italian  operas,  and 
lecasion,  he  took  the  defendant's 
vhich  had  not  been  duly  licensed 
representations.  An  agreement 
a  time  entered  into  between  the 
f  which  tlie  material  psrts  are  as 
Mr.  Richard  Armstead  engages 
Mrewith  to  give  unto  Signor  Joseph 
a»  the  use  of  the  Amphitheatre, 
md  all  scenery  and  decorations 
to  enable  Signor  De  Begnis  to 
talian  operas.  The  defendant  was 
imish  a  suitable  orchestra.  He 
to  guarantee  the  Signor  from  all 
it  might  be  incurred  by  action  or 
;  law,  in  consequence  of  the  per- 
of  these  operas  at  the  Amphi- 
also  from  all  fines  and  penalties 
t  accrue  from  action  or  actions  at 
tttted  by  the  managers  or  pro- 
9f  the  Theatre  Royal,  at  Liver- 

The  agreement  also  provided, 
'  every  evening's  performance,  the 
ihould  be  divided  between  the 
ig  parties,  with  the  exception  of 
5  night*s  performance,  which  was 
tain  solely  to  the  benefit  of  De 
lear  of  all  expenses.  The  per- 
I  in  which  the  plaintiff  and  defen- 
this  joint  interest,  commenced  on 
if  October,  and  terminated  on  the 
ember.  For  the  first  four  nights 
s  were  equally  divided,  and  the 
share  was  paid  over  to  him  by 
dant.  On  the  5th  night  of  the 
see,  a  part  only  of  the  total  re- 
M  paid  to  the  plaintiff;  and  he 
DO  portion  of  the  receipts  of  the 
g  mghts.  The  respective  moieties 
Brfermances,  added  to  the  balance 
tha  receipu  of  the  5th  night, 
[  m  the  aggregate  to  the  sum  for 
» bill  of  exchange  was  given.  At 
of  givii^  the  bill,  an  agreement 


was  entered  into  between  the  parties,  that 
the  plaintiff  should  return  to  Liverpool, 
and  take  the  defendant's  theatre  again,  and 
the  sum  of  100/.  was  to  be  deducted  from 
the  bill.  This  contract,  however,  the  plain- 
tiff refused  to  fulfil,  and  as  a  reason  for 
the  non-compliance,  he  alleged  his  appre- 
hension of  the  legal  consequences  that 
would  be  likely  to  follow,  from  the  per- 
formances at  an  unlicensed  theatre ;  and  as 
a  proof  that  his  apprehensions  were  well 
founded,  he  stated,  that  the  proprietor  of 
the  Theatre  Royal,  at  Liverpool,  which 
has  a  patent,  bearing  date  the  21st  of  Feb- 
rusry,  7  Geo.  4,  1  S26f  had  informed  him 
(De  Begnis)  that  if  he  performed  at  the 
unlicensed  theatre,  an  action  would  be 
commenced  against  him  forthwith.  In  this 
state  of  things,  the  bill  upon  which  the 
action  was  brought  became  due,  and  was 
dishonoured. 

The  declaration  contained  one  count 
upon  the  bill  of  exchange,  and  the  usual 
money  counts. 

The  defendant  pleaded  the  general  issue. 

The  usual  notice  to  prove  considera- 
tion was  given  to  the  plaintiff.  The  learn- 
ed Judge  stated,  in  summing  up,  that  if 
the  bill  was  given  to  secure  payment  of  the 
money  taken  at  the  doors  of  an  unlicensed 
theatre,  it  was  void  in  law,  and  the  plain- 
tiff could  not  recover.  He  left  it,  how- 
ever, to  the  jury  to  say,  whether  it  was 
given  for  that,  or,  as  stated  on  the  part 
of  the  plaintiff,  for  monies  paid  by  the 
plaintiff  on  account  of  the  defendant.  The 
jury  were  of  the  latter  opinion,  and  returned 
a  verdict  for  the  plaintiff,  for  the  amount 
of  the  bill,  and  51,  I5s,  interest. 

Ludlow,  Setj.  had,  during  the  last  term, 
obtained  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  be  had,  or  why 
the  damages  should  not  be  reduced  to  80/. 
In  moving  for  his  rule,  the  learned  Ser- 
jeant said,  that  there  was  a  count  in  the 
declaration  on  the  bill  of  exchange,  and 
notice  had  been  served  on  the  plaintiff,  to 
prove  the  consideration  which  had  been 
given  for  such  bill.  The  bill  of  particulars 
furnished  by  the  plaintiff,  contained  only 
the  money  counts.  The  bill  on  which  the 
action  was  brought,  was  said  to  be  made 
up  of  three  distinct  sums  ;  1 8/.  advanced 
by  the  plaintiff,  at  the  desire  of  the  defen- 


^9 


\yjTZ  IF  rr 


iir   «njtfi 


x^ 


riu:; 


ifII 


ie 


«,vu>4i!r4f>ifi   Tir    a«   ii:i    1 

,  4Pi  4#?*/^   r^**   u^'Vi^nc  iiMn  I  nil  if 
«/#<;.«^#^  ^Jv'   ,  V     .  *f.    .Til.  a^Hw- 
^^^iy^t/^       '-V*^    '*ut   Tit-     t   tfsi 
144*    \%0  ^^.ptM>r  3jj»*%  -ivii  nil  'A  "ilk 

-^•i*  /vtn  V'  tminil  mfn*^  sut  ;j«r:  -rig  ir 
ami«\^/(  v/  *'Am  yirf*A  iit  tmai!  ^^lanriciM. 
•»»^j^il  ^A¥  'ivA  -^VrvCsmr,  thai  ^7  v.**  irji^ 

^ft^tfp,  MfA  f.w%wA,  iHi  Mfj/pf/rtiffn^ti ;  and 
«>r*/*  ft  i«  f^^'I/  ff,t^*^f»  ^"f  •»  ilUgal  con- 
HfUfftfifrtt,  fh«  Mrf»/#t«  kill  is  WfAfi,'^  ft  will, 
f»*rti(ii)r4,  (^  Mi/J,  that  tli«  party  will,  at  all 
rv^rif«,  ft'f.oif^r  ou  t)i«  mcmey  counts:  ihat 
VII Ay  Of  rrmy  not  l/«  thi;  caa« ;  but  it  19  clear 
fr/rrif  th^  mitlfority  cit^rj,  that  the  bill  can- 
htti  hfi  fi|/|#/»ftion«;fl«  HahinMtm  v.  filand(Z) 
In  HUhlUtr  aiitliority  in  point.  There,  the 
bill  of  «fierliRri^«r  wam  fjiyen  at  Farin,  for 
iihitf.,  fhi'rii  Irnt  by  the  iilaintirT  to  Sir  J. 
MlAfifl,  tti  fhr  firn#-  finft  iiface  of  play,  and 
ff ir  'X/'4l.  tiutrr,  ht^l  ni  the  »ame  time  and 
plnnihy  HlAnd  lotltr*  pluinliff;  ii  wan  held, 
tliNt  Ihit  Arniriiy  wnn  void,  and  that  it  was 
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zee  *:i::--:*i  12  r-cc^er. 
J-Anjr.iL  \  .  vher?  the  ploic 
taz:  c:  I>iz<L:rk.  soid  an 
q:3aii:;:T  ::  laa.  'or  uie  pric 
actioa  wis  brocfhc  to  tlbie  a 
fendan:,  know-!=x  i-  was  i 
sniu2-zled  bv  k:a  into  Ea 
(the  plaice:^,  had  no  concei 
glin^  scheme  itself,  but  mei 
as  he  would  to  any  other 
common  and  ordinary  coun 
was  held,  under  such  circi 
he  was  entitled  to  recover. 
V.  Penaluna  (5),  an  action  I 
similar  transaction,  the  plai 
suited ;  and  upon  motion  : 
nonsuit  aside,  the  rule  w 
Mr.  Justice  Buller    saying 

(3)  5  Term  Rep.  ««. 

(4)  Cowp.  341. 

(5)  4  Term  Rep.  466, 
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wu  assisting  in  the  act  of 
ig,  by  the  means  of  packint;  the 
for  the  spirits  were  delivered  in 
srhicb  are  used  for  the  purpose  of 
ig»  and  if  he  takes  a  part  in  the 
km,  It  taints  the  whole  of  it ;  and 
ingnifthes  the  case  of  Holman  v. 
firom  the  present."  I'he  principle 
tracted  from  the  cases  is,  that,  if 
tiea  place  themselves  in  a  certain 
»  with  regard  to  a  contract,  the 
matter  of  which  is  illegal,  a  right 
I  does  not  arise  to  either. 
'  and  Spankief  Serjts,,  now  shewed 
-The  bill  is  clear  of  all  the  objec* 
ikh  have  been  imputed  to  it.  The 
^e  fiMmd  the  sum  for  which  it  was 
I  have  been  compounded  of  three 
r  ItOL  paid  for  dresses,  at  the  de- 
a  request,  30^  lent  to  him,  and 
d  to  one  of  the  witnesses  at  his 
UDOUBting  in  the  aggregate  to  168/. 
i  was  for  167/.,  and  the  defendant 
ia  difference  of  1/.  to  fortify  the 
e,  at  which  he  would  wish  to  have 
irt  arrive,  that  the  bill  was  drawn 
ant,  and  not  for  this  balance.  This, 
Ty  has  been  negatived  by  the  jury, 
ve  found  that  the  bill  was  com- 
1  of  the  items  above  referred  to, 
defendant  now  thinks  proper  to 
ith  his  motion  to  set  aside  the  ver« 
reduce  the  damsges.  The  party's 
ia,  that  this  bill  was  given  for  the 
of  the  fruits  and  proceeds  of  an 
dventure;  consequently,  according 
Mxim  of  law,  potior  est  conditio  pos* 
-that  is,  the  defendant  is  the  pos- 
if  that  which  cannot  be  recovered 
D.  In  all  cases,  where  the  parties 
>  break  the  law,  such  contract,  upon 
re  of  public  utility,  is  not  valid ; 
party  wishing  to  avoid  the  illegal 
eneea  of  such  contract,  must  shew 
illegality  complained  of  is  imme- 
be  law  will  not  nullify  the  contract, 
consequences  be  contingent  and 
The  dresses  were  bouglit  for  a 
isrpOBe,  although  the  uses  to  which 
re  finally  applied,  might  have  been 
1;  but  the  property  in  them  passed 
defendant,  independently  either  of 
Joe  or  their  use ;  and  non  constat 
J  were  put  to  illegal  use. 
r»e«iM,  11.— C.P. 


[Pauk,  J.^In  The  King  ▼.  Hatulif{6\ 
It  was  held,  that  tumbling  was  not  an 
entertainment  of  the  stage,  within  the  10 
Greo.  t.  c.  28.  Perhaps  the  dresses  were 
used  for  tumbling.] 

It  is  more  than  probable  they  were 
used  for  such  purpose.  In  smuggling, 
the  act  of  illegality  is  committed  when 
a  man  uses  the  contraband  article ;  but 
he  gives  value  for  it  prior  to  the  act  of 
illegality,  and  it  might  not  have  been  his 
intention  at  first  to  commit  such  illegal  act. 
The  opposite  party  are  confounding  that 
which  is  in  itself  unlawful,  with  that 
which  becomes  so  by  matter  ex  post  facto. 
A  sale  in  itself  lawful,  may  subsequently 
be  made  unlawful.  Under  all  the  circum- 
stances it  should  not  be  inferred,  that  the 
plaintiff  had  a  premeditated  plan  to  violate 
the  law.  The  transaction  could  not  be 
stamped  with  illegality  ab  tittfro,  when  it 
might  at  any  time  be  made  lawful  by  Arm- 
stead's  getting  a  licence.  Oaliini  v.  Labarie 
has  been  referred  to ;  but  what  were  the  facta 
of  that  case  ?  The  action  there  was  brought 
by  a  person  guilty  of  an  act  of  illegality, 
by  performing  at  an  unlicensed  theatre, 
against  another,  for  not  violating  the  law 
at  his  request ;  but,  here  is  the  case  of  a 
person  who  at  once  violates  the  law  and 
refuses  to  pay.  This  marks  the  distinction 
between  the  cases,  and  shews,  that  that 
cited  is  not  applicable  here.  It  has  been 
said,  that  it  was  the  plaintiff's  duty  to  as- 
certain and  discover  if  the  parties  posses- 
sed a  legal  authority  to  perform  at  this 
theatre,  but  surely  this  inquiry  was  as 
much,  if  not  more,  within  the  province  of 
the  defendant,  and  the  Court  would  not 
allow  him  to  extract  from  a  violation  of  his 
own  duty,  the  privilege  of  not  paying  his 
debts.  There  was  not  the  slightest  pre- 
tence for  the  motion,  and  the  Court  would, 
no  doubt,  discharge  the  rule. 

Jone§  and  Ludlow^  Serjts,,  in  support  of 
the  rule. — The  case  of  the  plaintiff  was 
pregnant  with  suspicious  circumstances  ; 
he  kept  the  first  agreement  of  September 
1881,  by  which  he  became  a  joint  proprie- 
tor of  the  theatre  at  Liverpool,  carefully 
and  cautiously  out  of  sight,  until  he  is 
called  upon   to   shew    the    consideration 

(6)  6  Term  Rap.  986. 
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tiuK  die  1^  C«i».  ^  e.  iii.  fl.  i.  cxzcBixa  :» 
EiMMs  kepc  ibr  t&e  forpM*  o#  prracc 

ef  iiiMe*  spM.  dws  eral  iarrdfeil  the 

tliat  clb«  bin  «M  feirftfd  «ft  ^ 

ti<MW  &i  fW  ciMacr»  n  l&)I«     It 

iiUo  freunied^  dwtdbe  pUadtf 

r«<  ci  cW  Sk^ailst J  o^  the 

B«t  fdMt  mcerpirc^adoB  can  be  p«c  «poa  & 

pertf's  reifairuif 

diet  be  lu»  »  IcMwkdfe  o#  hm 

dmttf  and  Meki »  proceetioii  firoai  dK 


wq 


It  it  tMdfthM  fSLt  alaiotiff  baa 


»  ri|{bt,  at  all  erenca,  u>  recover  5€ML«  on  die 
CMMftmeD  covnt*  Bet  dkia  ia  ao  tiiee  to  dia* 
coaatiie  peiot,  lor  aa  tbe  biD  iabed  ia  pert, 
it  ia  bad  ia  Ma ;  bciidci_  tbe  ^^^— ^*»>  waa 
tafcee  by  aorpriae  is  tbia  matter;  aad,  fior 
aogbt  tbat  appears,  tbe  ZOL  ai^bt  bave 
beea  re^peid  h^Unt  tbe  bill  wm  given.  In 
fine,  tbia  waa  neitber  more  nor  leaa  tban 
an  ag:reement  hy  tbe  Y^ut%  to  tarry  on, 
by  means  of  m  common  stock,  illegal  per- 
ibrmances  at  an  tmlicensed  tbeatre;  and 
the  rerd'ict  waa  fonoded  on  an  incorrect 
view  taken  by  tbe  jnry. 

Cwr»  aic,  9uU. 

TivDAL,  LoftD  C.  J. — We  can  entertain 
no  doubt,  tbat  the  agreement  between  the 
plaintiff  and  defendant,  bearing  date  the 
%\%i  of  September  1831,  was  an  illegal 
agreement.  It  was  an  agreement  to  become 
equal  sharers  in  the  profits  to  be  derived 
from  acting  operas  and  ballets,  at  a  theatre 
not  licensed  according  to  the  proviaions  of 
the  sututes  10  Gto,  1.  and  28  Geo.  8 ;  and 
from  the  language  of  part  of  the  agreement, 
we  can  feel  no  doubt  but  that  it  was  known 
to  both  parties,  at  the  time  of  entering  into 
it,  that  exhibitions  in  such  unlicenaed 
tlieatres  were  a  breach  of  the  law.  If, 
therefore,  the  bill  of  exchange  had  been 
given  for  the  share  of  the  profits  claimed 
by  the  plaintiff,  or  for  the  excess  of  ad- 
vances made  by  the  pUintifTon  the  account 
of  such   illegal  partnership,   it  is  clear, 

(7)  1  Eip.  Rsp.  f5. 


cieaaty,      no  part  ac  aia  ftwnanif. 


anmu  ^lac  die  siL aca 
in 
oufteii^  die 


a  penalty  on  tbe 

penalty  implies  aprabibiiknir 


Tbe  aame  principle  b  saore  bei 
prcsaed  by  Lord  EHenboroogbvia 
o( LamgUmr,  HmgkesylO  : — ^Vfhi 
in  eootraventioo  of  tbe  proTBioaa 
of  parliament,  cannot  be  made  tbi 
of  an  action.'^  Now,  as  to  one  of 
•^viz.  the  sum  of  I S/.,  it  appearc 
dence,  that  the  ballet-master,  wbet 
don,  applied  to  the  plaintiflr,  at  tbi 
of  the  defendant,  to  advance  a 
money,  on  the  credit  of  tbe  defe 
pay  the  expense  of  carrying  d 
ballet-master  and  the  company,  * 
had  hired,  from  London  to  Liverpi 
sum  the  plaint  iff  accordingly  adv 
the  ballet-master.  As  the  defeix 
by  the  terms  of  the  agreement,  es 
furnish,  every  evening  of  the  perl 
after  the  opera,  a  ballet,  of  good 
cient  dancers,  at  his  expense, — lb 
money,  paid  for  the  express  pa 
conveying  them  down  to  the  place  \ 
illegal  exhibition  was  to  be  made 
to  us  to  fall  within  the  princip 
laid  down.  Again,  as  to  the  sum 
The  plaintiff,  at  the  request  of  tl 

(8)  t  H.  Black.  379. 

(9)  Carth.  t5«. 

(10)  1  Mao.  Ac  Seiw.  596. 
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lid  thmt  sum  to  Nathan,  for  dresses 
ed  of  him,  for  the  very  purpose  of 
led  by  the  dancers  in  the  unh'censed 
It  it  true  that  the  defendant  bad 
oensed  theatre  at  Manchester,  and 
i  dresses  would,  in  all  probability, 
in  fact  were,  used  in  both  theatres ; 
cannot  upon  the  evidence  doubt, 
object  and  purpose  of  the  plaintiff 
ig  for  the  dresses,  was  not  to  assist 
mdant  in  preparing  for  his  own 
at  Manchester,  in  which  the  plain- 
no  interest,  but  to  assist  in  carry- 
effect  the  illegal  contract  between 
and  the  defendant,  ofsharing  in  the 
if  the  unlicensed  theatre  at  Liver- 
rhis  sum,  therefore,  appears  to  us 
ithin  the  same  rule  as  (he  former. 
to  the  remaining  sum  of  30/.,  the 
idence  is,  that  the  defendant  had 
d  that  sum  of  the  plaintiff  to  pay 
naes  at  an  hotel  in  London,  where 
ndant  was  residing,  in  the  month 
w  the  agreement  made.  It  seems, 
e,  to  us,  that  there  is  no  ground 
ing  this  money  to  have  been  ad- 
Kir  the  necessary  purpose  of  carry- 
agreement  into  execution;  and, 
e,  aa  to  this  sum,  we  think  the  ver- 
bt  to  stand. 

Ruie  ahioluUf  to  reduce  the  verdict 
to  SOL 


.} 


TENXT  d.  WHIN  NET  V,  JOKES 
AND  ANOTHER. 


tthnumce  — Remitter — Presumption 

snl  ffi  tail  makei  a  feoffment ;  but 
f9er  enteric  nor  obtains  possession  of 
'  of  feoffment  or  other  muniments, 
ways  remain  in  the  possession  of  the 
Feoffor  dies  seised,  and  is  succeeded 
ir-^'law,  who  suffers  a  recovery  of 
\  in  question,  and  enjoys  the  posses^ 
ugh  his  lessees  for  forty-six  years  : 
tqfon  ejectment  by  the  devisee  of  the 
sir  of  the  feoffor,  that  a  deed  ofre^ 
ee^from  the  feoffee  to  the  feoffor, 
returned;  consequently,  that  the  heir 
tier  was  remitted  to  his  old  estate 
\t  the  recovery  was  valid ;  and  the 
I  well  brought 


The  presttmption  of  a  deedis  not  a  matter 
of  law  to  be  determined  by  the  Court,  but  a 
matter  of  fact  to  be  decided  by  the  jury. 

This  action  of  ejectment  was  tried,  before 

Mr.  Baron  Vaughan,  at  the  Bedford  Spring 

Assises,  1 830.     Verdict  for  the  lessors  dt 

plaintiff,  subject  to  the  opinion  of  the  Court 

on  the  following 

CASE. 

In  the  year  1717,  Robert  Hawkins, being 
seised  in  fee  of  the  premises  in  question, 
conveyed  them  to  trustees  to  the  use  of 
himself  for  life ;  remainder  to  his  then  in- 
tended wife  Sarah  for  life;  remainder  to 
the  use  of  the  heirs  of  the  body  of  the  said 
Robert  Hawkins,  on  the  body  of  the  said 
Sarah,  lawfully  begotten,  or  to  be  begot- 
ten, and  for  default  of  such  issue,  to  the 
use  of  the  right  heirs  of  the  said  Robert 
Hawkins  in  fee.  The  marriage  took  effect. 
Robert  Hawkins  died  in  or  about  the  year 
1729,  intestate  as  to  the  premises  in  ques- 
tion, leaving  Josiah,  his  eldest  son,  and  his 
wife  Sarah,  him  surviving;  she  died  in  or 
about  the  year  1764.  There  were  issue  of 
the  marriage,  Josiah  and  Robert ;  Josiah 
being  seised  in  fee  tail  in  possession  of 
the  premises,  and  being  also  seised  of  the 
immediate  reversion  in  fee  of  the  same,  as 
aforesaid,  by  indenture  of  feoffment  of  ISth 
of  November  1779,  infeofied  his  brother 
Robert  of  the  same  in  fee.  Josiah  Haw- 
kins died  in  or  about  the  year  1 780,  intes- 
tate, leaving  issue  Robert,  hereinafter 
mentioned,  his  only  son  and  heir-at-law^ 
and  Elisabeth,  a  daughter,  married  to  John 
Jones,  one  of  the  defendants  ;  which  John 
Jones  had  issue  by  the  said  Elisabeth 
Jones,  Robert  Jones,  the  other  defendant. 
Robert  Hawkins,  son  of  Josiah,  was  proved 
to  have  occupied  the  premises  in  question 
for  forty  years,  until  he  let  them  to  Whin- 
nett,  one  of  the  lessors  of  the  plaintiff,  who 
held  them  about  six  years. 

By  indentures  of  lease  and  release  of  the 
5th  and  6th  of  May  1789,  the  last-men- 
tioned Robert  Hawkins,  therein  described 
as  only  son  and  heir  of  Josiah  Hawkins, 
the  eldest  son  and  heir  of  the  first-men- 
tioned Robert  Hawkins,  begotten  upon  the 
body  of  the  said  Sarah,  for  barring  and 
destroying  all  estates  tail,  and  all  rever- 
sions and  remainders  thereupon,  of  and  in 
the  premises,  (which  were  therein  stated 
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to  be  then  in  the  occupation  of  the  said 
Robert  Hawkins,  son  of  Josiah,)  conveyed 
the  same  to  H.  Toten  and  his  heirs,  as 
tenant  to   the   praecipe,  in   order  that  a 
common  recovery  might  be  thereof  had, 
which  it  was  thereby  declared  should  en- 
ure to  the  use  of  the  said  Robert  in  fee  ; 
and  a  recovery  was  accordingly  suffered  of 
the  premises,  of  Easter  term,  29  Geo.  3. 
The  last-mentioned  Robert  Hawkins  died 
in  1826.     By  his  will,  duly  executed  to 
pass  freehold  property,  dated  3rd  of  June 
1826,  he  devised  the  premises  to  Thomas 
Whinnett  and  W.  Osborne,  the  lessors  of 
the  plaintiff.  Robert  Hawkins,  the  feoffee, 
brodier  of  Josiah,  by  his  will  of  the  year 
1788,  duly  executed  and  attested  for  pass- 
ing real  estates,  after  devising  a  certain 
dwelling-house,  therein  described,  to  his 
wife  Susannah  Hawkins  in  fee,  and  after 
disposition  of  his  personal  estate,  gave  and 
devised  all  his  freehold  and  copyhold  es- 
tates, whatsoever  and  wheresoever,  to  his 
wife  Susannah  Hawkins  in  fee.     He  died 
in  1788,  without  revoking  or  altering  his 
said  will.  Susannah  survived  her  husband, 
and  died  in  the  year  1807.   There  was  no 
proof  of  any  ejectment  brought  or  claim 
made  by  her  to  or  for  the  premises  in 
question.     Elisabeth,  the  wife  of  the  de- 
fendant John  Jones,  and  mother  of  Robert 
Jones,  tlie  other  defendant,  in  the  month 
of  June  1829,  entered  with  the  two  defen- 
dants into  the  premises  in  question,  and  re- 
mained, and  still  continued  in  possession  of 
the  same.  An  action  of  trespass  was  brought, 
in  Trinity  term,  1829,  in  which  the  lessors 
of  the  plaintiff  were  plaintiffs,  and  the  pre- 
sent defendants  were  defendants.     In  that 
action  the  present  defendants  suffered  judg- 
ment to  go  by  default ;  and  a  writ  of  in- 
quiry was  thereupon  executed,  and  damages 
recovered.  The  deed  of  feoffment  of  1779, 
and  all  the  title  deeds,  came  from  the  pos- 
session of  the  lessors  of  the  plaintiff,  and 
were  produced  by  them  at  the  trial,  on 
notice  given  by  the  defendants. 

The  learned  Judge,  on  the  trial,  told  the 
jury  he  thought  they  might  presume  a  re- 
conveyance from  the  feoffee  to  the  feoffor, 
and  if  they  agreed  in  opinion  with  him, 
they  would  find  for  the  lessors  of  the  plain- 
tiff; subject,  however,  to  the  opinion  of  the 
Court  on  the  above  case.  The  jury  having 
found  accordingly, — 


Wilde,  Serj,,  for  the  lessors  of  plai 

— Upon  a  review  of  the  circumstaoc 

this  case  and  of  the  law,  as  it  is  appK< 

to  them,  the  Court  will  feel  itself  boui 

decide  in  favour  of  the  lessors  of  the  f 

tiff.  It  may  be  here  admitted,  that  a  de 

feoffment  was  executed  by  Josiah  as  U 

in  tail   in  possession,  and  who  was 

seised  of  the  immediate  reversion  i[ 

to  his  brother  Robert  in  1779.     Bat 

possession  of  Robert,  the  son  and  Im 

the  feoffor,  notwithstanding  such  feoffi 

down  to  the  year  1 826,  and  his  suffer 

recovery  of  the  land  in  question,  ii 

year  1789,  to  his  own  use  in  fee,  ri 

any  claim  or  resistance  by  the  defen 

under  the  deed  of  feoffment  useless 

unavailing.     Robert,  the  son  and  he 

the  feoffor,  devised  the  premises  tc 

lessors  of  the  plaintiff,  upon  whom  th 

fendants  entered  in  1829.     In  an  acti( 

trespass  brought  against  them  by  the 

sors  of  the  plaintiff,  they  suffered  judg 

by  default,  and,  notwithstanding,  they 

retain   possession   of  the  premises; 

finally,  the  lessors  of  the  plaintiff,  ai 

visees  of  the  tenant  in  tail,  who,  by  si 

inga  recovery ,  barred  the  entail,  are  ob 

to  bring  this  ejectment.     The  case  oi 

defendants  is  presumed  to  be  foundi 

this,  that  Josiah,  the  son  of  the  first  sei 

made  a  feoffment  to  his  brother  Robe 

1 779,  consequently  that,  by  so  doinj 

discontinued  the  tail  and  displaced  th 

version.     But  it  appears  that  the  fe 

was  never  in  possession ;  that  neither 

his  widow  made  any  claim  or  assertM 

title.     Neither  was  the  deed  of  feofl 

in  the  possession  of  the  feoffee ;  it 

from  the  custody  and  hands  of  Rober 

last  tenant  in  tail,  and  it  was  by  h 

was  produced  when  called  for.    The 

and  simple  facts  of  the  case  are — an  > 

ment  is  brought  by  the  devisees  of  a 

son  in  possession  for  forty-six  years. 

defendants  enter  upon  these  devisees 

year  1829,  and  when  an  action  of  Vn 

is  brought  against  them,  they  suffer 

ment  by  default ;  and  when  the  lesa 

plaintiff  are  driven  by  such  conduct  tc 

ejectment,  the  Court  will  surely  ooi 

a  possession  of  forty-six  years  as  un 

tionable  evidence  of  a  good  title.     I 

v.  Cooke  (1),  the  lessor   of  the   pi 

(1)7  Bing.  347 ;  t.  e.  9Law  Joura.  C.P. 
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ioii  of  twenty  years  ;  and 
feld  to  entitle  him  to  maintain  his 
Bfectment,  although  the  defendant 
po— eaaion  for  the  ten  years  next 
twenty  for  which  the  lessor  of 
ras  posaened.  'J'here  Tindal,  C.J. 
«mor  of  plaintiff  and  his  father 
premises  for  twenty-three  years, 
J  that  time  received  and  increased 
in  unequivocal  act  of  ownership, 
:h  the  law  presumes  a  seisin  in 
ording  to  this  doctrine,  the  defen- 
he  case  before  the  Court,  can  have 
t  all.  The  Court  will,  upon  prin« 
ka  any  presumption  in  favour  of 
ioD  of  forty-six  years.  They  will 
a  release  from  the  feoffee  to  the 
Hn  they  6nd  in  possession  for  such 
»f  time.  In  the  absence  of  evi- 
ey  will  even  presume  a  recovery 
Ion  of  the  estate  tail  by  the  te- 
rn they  find  seised  for  such  an 
Snppoae  the  party  claiming  under 
MBt  were  the  plaintiff,  how  could 
It  for  the  adverse  possession  on 
f  the  defendant  of  forty -six  years? 
can  he,  after  Doe  v.  Cooke,  take 
ml  of  the  plaintiff  after  such  pos- 
Wbat  answer  could  the  feofiee 
a  action,  to  support  which  a  right 
ia  necessary,  to  such  an  adverse 
D  7  The  defendants  have  no  case ; 
tting,  for  a  moment,  that  the  right 
was  in  the  feofiee,  such  right 
;  pass  to  his  devisee,  for  Goodright 
ier  (2)  is  an  authority  to  shew 
right  is  not  devisable.  Thus,  as 
ae  possession  devolved  upon  Ro- 
be death  of  his  father,  whose  heir 
«  would,  by  operation  of  law,  be 
to  his  old  estate  tail — LUi.  sec- 
After  all,  it  is  a  matter  of  much 
ether  the  feoffor  here  has  worked 
anance  at  all,  for  a  discontinuance 
wU  cases  a  necessary  consequence 
baent*  There  is  an  exception  to 
rluaion  in  Liit,  sect.  625  ;  he  there 
wn,  "  That,  if  land  be  given  in 
ig  the  reversion  to  the  donor,  and, 
int  in  tail,  by  his  deed,  enfeoffs 
*9  to  have  and  to  hold  to  him  .and 
for  ever,  and  delivers  him  seisin 
;lyf — thia  is  no  discontinuance ; 

{f)  8  East,  5St. 


because  none  can  discontinue  the  estate 
tail,  unleaa  he  discontinue  the  reversion 
of  him  who  hath  the  reversion,  or  re- 
mainder, if  any  hath  the  remainder ;  and, 
inasmuch  as  by  such  feoffment  made  to  the 
donor,  the  re  version,  being  then  in  him,  hia 
reversion  was  not  discontinued,  nor  alter- 
ed, &c.  thia  feoffment  is  no  discontinuance." 
Another  exception  may  be  found  in  IVal* 
nufrhatns  case  (d),  where  it  waa  held,  that 
the  feoffment  made  by  Sir  T.  Wyatt  did  not 
take  away  nor  divest  the  reversion  out  of 
the  King.  Comyns's  Digest,  *  Discontinu- 
ance,'C,  5.  is  to  the  same  effect.  In  Bakery . 
Hackinif{4\  where  the  lease  was  ultimately 
decided  to  be  a  discontinuance,  not  alone 
of  the  estate  tail,  but  alko  of  the  reversion, 
it  should  be  recollected  that  the  tenant  in 
tail  and  the  reversioner  in  fee  joined  in 
the  lease  for  life  :  and  Sir  George  Croke 
himself  held,  that  it  was  not  any  disconti- 
nuance, nor  was  the  reversion  displaced. 
But,  even  aupposing  there  was  a  disconti- 
nuance, an  adverse  possession  for  forty-six 
years,  not  alone  of  the  land,  but  of  the 
title  deeds,  &c.  will  induce  the  Court  to 
suppose  that  the  party  was  rightfully  in 
possession.  The  law  haa  pointed  out  modes 
to  enable  the  Court  to  come  to  such  con- 
clusion, and  there  is  no  fact  to  repel  the 
presumption.  There  is  no  fact  to  induce 
the  Court  to  believe,  that  the  feoffor  re- 
tained the  possession  against  his  own  feoff- 
ment. But  there  is  every  reason  to  induce 
the  Court  to  assent  to  the  proposition,  that 
as  the  feoffor  conveyed  a  wrongful  fee  to 
his  brother,  and  as  the  heir  of  the  feoffor 
was  found  in  possession,  he  (such  heir)  was 
remitted  to  his  old  estate  tail :  if  so,  there 
was  an  end  of  the  feoffment.  Many  au- 
thorities go  to  warrant  such  presumption 
on  the  part  of  the  Court.  In  Doe  v.  Pros- 
ser(5),  a  sole  and  uninterrupted  possession 
of  thirty -six  years  by  one  tenant  in  commom^ 
without  any  account  to,  or  demand  made,  or 
claim  set  up  by  his  companion,  was  held 
a  sufficient  ground  to  presume  an  actual 
ouster  of  tlie  co-tenant,  and  the  lessors  of 
plaintiff  were  barred  by  the  Statute  of  Li- 
mitations. In  JVarrenv.  Greenville (O^aLBur" 
render  of  a  tenant  for  life  was  presumed 

(5)  Ploird.  559. 

(4)  Cn.  Car.  567, 405. 

(5)  Cowp.  917. 

(6)  S  Strt.  ilS9. 
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on  a  recovery  of  forty  years'  standing ;  and 
the  Court  desired  it  might  be  taken  notice 
of,  that  they  did  not  require  any  evidence 
to  fortify  the  presumption,  after  such  length 
of  time.  In  Doe  v.  Ireland{7),  Lord  Ellen- 
borough  said,  "  I  would  presume  anything 
capable  of  being  presumed,  in  order  to  sup- 
port an  enjoyment  for  so  long  a  period ;" 
and  he  cited  the  opinion  of  Lord  Kenyon, 
who  once  said,  on  a  similar  occasion,  that 
"  he  would  presume,  not  one,  but  one  hun- 
dred grants,  if  necessary,  to  support  such 
a  long  enjoyment."  In  Bealey  v.  Shaw{ji\ 
Lord  Ellenborough  held,  that  twenty  years 
exclusive  enjoyment  of  water  in  any  par- 
ticular manner,  affords  a  conclusive  pre- 
sumption of  right  in  the  party  so  enjoying 
it,  derived  from  grant  or  act  of  parliament. 
In  Lady  Dartmouth  v.  Roberts  (9),  an  action 
of  debt  upon  the  stat.  %8lS  Edw.  6.  c.  Id. 
for  not  setting  out  the  tithe  of  hay,  the 
defendant  gave  counter  evidence  of  title, 
the  tendency  of  which  was  to  shew,  that 
the  right  to  the  tithe  was  in  the  Vicar  of 
Batly.  But  there  was  no  evidence  of  the 
vicar  having  ever,  in  fact,  taken  the  tithe 
of  hay,  or  any  composition  for  it.  To  sup- 
port the  disseverance  of  tithe.  Lord  Ellen- 
borough  said,  **  In  favour  of  modern  en- 
joyment, which  is  the  best  interpreter  of 
right,  where  documentary  evidence  does 
not  exist,  we  will,  in  conformity  with  Lord 
Kenyon,  who  said  that  he  would  presume 
200  deeds  if  necessary,  presume  here,  that 
a  disseverance  took  place."  In  Readf* 
Brookman  (10),  it  was  held,  that  a  deed 
may  be  pleaded  as  lost  by  time  and  acci- 
dent, just  as  the  deed  of  reconveyance 
from  the  feoffee  to  the  feoffor  might  have 
been  pleaded  here ;  and  with  regard  to  the 
doctrine  of  presumption.  Duller,  J.  said, 
"  For  these  last  200  years  it  has  been  con- 
sidered as  clear  law,  that  grants,  letters 
patent,  and  records,  may  be  presumed 
from  length  of  time.  It  is  so  laid  down  in 
Lord  Coke's  time — Bedlev,  Beard  (11 ) — as 
undoubted  law  at  that  time;  and  in  modern 
times  it  has  been  adopted  in  its  fullest  ex- 


(7)  11  East,  280. 

(8)  6  East,  208. 

(9)  16  East,  SS4. 

(10)  3  Term  Rep.  151. — Vide  the  observations 
of  Lord  Ellenborough  on  this  case  in  Hendy  v.  Stt* 
phenson,  10  East,  65. 

(11)  IS  Rep.  5. 


tent."    In  Pickering  v.  Lord  Stamford  {\t)f 
per  Master  of  the  Rolls — ^Every  pretamp* 
tion  that  can  fairly  be  made  shall  be  made 
against  a  stale  demand.     At  law,  in  taica 
where  the  title  can  be  made  good  only  by 
matter  of  record,  as  letters  patent,  or  even 
where  a  private  act  of  parliament  was  ne- 
cessary, the  presumption  holds,  though  nei- 
ther of  those  instruments,  which  ought  to 
be  on  record,  can  be  found."     In  Fansham 
V.  Rotheram  (Id),  the  Lord  Keeper  said, 
*'  In  courts  of  law,  they  will  presume  stale 
titles  in  writing  barred  by  other  conveyances 
probably  lost ;  because  the  possession, 
trary  to  those  conveyances,  cannot 
be  accounted  for.  Possession  is  to  strong 
title,  that  a  Judge  may  have  emphatically 
said,  he  would  presume  an  act  of  parli%« 
ment  to  support  and  confirm  it."     In  Tike 
Attorney  General  v.  Lord  Hotham(l4)t  tk 
Master  o£  the  Rolls  delivered  himself  in 
these  words  :  *'  Ancient  deecls  are  exceed- 
ingly material  if  followed  up  by  possession^ 
but  if  there  has  been  a  long  enjoyment  asd 
uninterrupted  possession  in  opposition  to 
them,  they  lose  that  importance  to  which 
they  would  otherwise  be  entitled.    Very 
high  Judges  have  said  they  would  pre- 
sume anything  in  favour  of  a  long  enjoy- 
ment and  uninterrupted  possession." 

The  extent  to  which  the  presuming  of 
deeds  (when  the  possession  favours  sudi 
presumption)  is  carried,  may  be  understood 
by  reference  to  Vin,  Ahr.  vol.  \%.  p.  57, 
'Presumptive  Evidence.'  JnLadyStafordf* 
LUwelltn  (15),  the  case  of  one  FarrarwM 
dited,  where  Farrar  made  a  title  from  the 
Black  Prince,  which  could  not  be  out  of 
him  but  by  an  act  of  parliament ;  but,  yet 
for  that  the  possession  had  gone  otherwiie 
ever  since,  the  Court  presumed,  that  then 
had  been  such  an  act  of  parliament,  though 
not  now  to  be  found.  In  Green  ▼.  Prmk 
(16),  trial  at  bar,  the  question  was,  whether 
will  or  no  will.  The  defendant  set  up  tt 
entail.  The  plaintiff  exhibited  an  exeoK 
plification  of  a  recovery.  It  waa  objected, 
that  he  had  not  proved  it  a  true  copy.  Ar 
Curiam :  *'  Because  it  is  ancient  we  will  not 
be  so  strict  upon  the  evidence  of  it"   A 

(12)  S  Ves  jun.5aS. 

(13)  1  EdeD,  t96. 

(14)  1  Turn.  &  Russ.  t09. 

(15)  Skin.  77. 

(16)  1  Mod.  117. 


I 


TRINITY  TERM/ 1833. 


fSS 


of  imagiiimtioD  is  required 
existence  of  a  deed  in  the 

Court  than  in  any  of  those 
ition  to  these  instances,  the 
Ree»  who  lived  long  after  the 
eoflbr  without  making  any 
the  other  parties,  as  being 
oaaessiony  und  the  other  fact 
nta  being  long  found  by  a 
tpasaers,  are  decisive,  and 
,  induce  the  Court  to  pro- 
udgment  in  favour  of  the 

fri.f  for  the  defendants. — 
1  has  been  submitted  to  the 
leciaion  involves  two  ques« 
ether  the  long  possession  of 
rithstanding  the  feoffment, 
im  to  his  original  right,  and 
;  the  other,  whether  the 
&  fiiTour  of  such  long  pos- 
etnme  a  deed  of  reconvey- 
feofiee  to  the  feofibr.  It  is 
ry  to  call  attention  to  the 
i;  for  if  the  Court  think 
1  in  presuming  a  new  deed 
there  must  be,  of  necessity, 
eofiroent,  and  to  every  con- 
I  from  such  assumed  founda- 
»t  be  denied,  that,  in  the  old 
!  inclination  of  the  Courts 
o  support  a  long  possession 
led ;  and  to  attain  such  ob- 
ced  much  anxiety  to  prc- 
stence  of  old  deeds  and 
in  latter  times,  such  pre- 
dd  to  be  a  matter  of  fJEict, 
letermined  by  surrounding 
The  Court  is  now  substi- 
jury,  and  will,  of  course, 
usion  upon  the  facts  and 
as  they  have  appeared.  If 
larty  mean  to  rely  on  the 
all  those  of  a  recent  date 
[m\  and  to  contend,  that 
ssion  gives  good  title,  there 
ty  for  such  an  enactment  as 
^ill.  4.  c.  71,  which  limits, 
ight  of  way  or  other  ease- 
ids  to  be  twenty  and  forty 
rach  a  one  as  2  &  3  Will.  4. 
ihortens  the  time  required 
modus  decimandi,  or  dis- 
M.  The  doctrine  of  prc- 
much  discussed  in  Doe  v. 


Reed  (17).  The  marginal  abstract  of  the 
case  is :  *'  Where  a  defendant's  ancestor 
came  into  possession  of  certain  lands,  in 
1752,  as  a  creditor  under  a  judgment  ob- 
tained against  the  then  owner  of  the  land, 
and  defendant*s  &mily  continued  in  pos* 
session  ever  since  : — Held,  that  the  origi- 
nal possession  having  been  taken  not 
under  any  conveyance,  the  length  of  pos- 
session was  oniyprimd  facie  evidence,  from 
which  a  jury  might  infer  a  subsequent 
conveyance  by  the  original  owner,  or  some 
of  his  descendants ;  but  that  it  might  be 
rebutted,  and  that  the  jury  must  not  pre- 
sume such  conveyance  from  length  of  pos* 
session,  unless  they  were  satisfied  that  it 
had  been  actually  executed.'*  There,  Lord 
Tenterden  said,  "  In  my  opinion,  presump- 
tions of  grants  and  conveyances  have  al- 
ready gone  to  too  great  length,  and  I  am 
not  disposed  to  extend  them  further;" 
and  Bayley,  J.  added,  *'  I  think  stiU, 
that  the  question  for  the  jury  was,  whe- 
ther, in  fact,  a  conveyance  had  ever  been 
made.  I  considered  it  as  a  mere  question 
of  fact,"  and  Holroyd,  J.  was  of  opinion, 
that  the  true  question  was  presented  to  the 
jury.  In  cases  of  right  of  way,  &c.,  he 
said,  **  the  original  enjoyment  cannot  be 
accounted  for,  unless  a  grant  has  been 
made ;  and  therefore  it  is,  that,  from  long 
enjoyment,  such  grants  are  presumed." 
In  Livett  v.  WiUm (IS\  where,  in  tres- 
pass, the  defendant  pleaded  a  grant  of  a 
right  of  way  by  deed  subsequently  lost, 
and  the  plaintiff,  in  his  replication,  tra- 
versed the  grant,  upon  verdict  for  plain- 
tiff, and  motion  for  new  trial,  for  misdi- 
rection of  the  Judge  on  discharging  the 
rule,  Best,  C.  J.  said,  "If  there  had  been 
an  uninterrupted  usage  for  twenty  years, 
the  jury  might  be  authorized  to  presume  it 
originated  in  a  deed."  The  recent  case  of 
Doe  V.  Pike  and  otiiers  (19)  bore  a  strong 
resemblance  to  this  before  the  Court.  It 
was  an  action  of  ejectment  against  the 
defendant,  who  had  been  in  receipt  of 
rents  thirty  years,  during  the  life  of  the 
ancestor  in  tail,  and  seven  years  afler 
his  death.  It  was  contended  for  the 
defendants,  that  the  lessor  of  the  plain- 
tiff must  prove    his   possession   not    to 

(17)  5  Btrn.  &  Aid.  f 9f . 

(18)  3  Bing.  115 ;  lc.  S  Law  Joiini.C.P.  186. 

(19)  5  B.  ft  Ad.  736 ;  s.  c  10  Uw  J.  K.B.  105. 
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TnwAtr  C.J. 

M  spiycsn  to  1 

to  be  ande  m  the  jar  1779,  k;- 
the  team  m  tad,  to  ks  bmfcer  Boliat. 
was  attended  with  die  iocideBCB  immal  id 
f«eii  coDTcyaoee :  and,  whethei  it  eonti- 
nwd  to  exist  in  foD  e&ct  aiid  Tigoar  at  die 
time  the  letofeif  was  saffercd.  T<ooking 
ac  the  effect  of  a  feuflmeut,  in  one  point 
nf  riew,  it  woold  be  snfficicnt  to  work  a 
diacontimiance,  if  it  were  Talid ;  and,  in 
tach  case,  the  estate  tafl  would  pass  awa  j 
from  the  line  of  Josiah,  and  be  vested  in 
the  descendants  of  Robert.  Bat  the  ques- 
tion left  for  us  to  consider  is,  whether,  if 
all  the  circnmstances  were  left  to  a  jory, 
they  woold  be  josdfied  in  presuming,  that, 
after  the  feoffment  made  in  1 779,  by  Josiah 
to  Robert,  a  reconTeyance  of  the  same  estate 
was  made  by  the  feoffee  to  the  feoffor  dur- 
ing the  lifetime  and  before  the  death  of  the 
feoffor.  If  the  fkcts  were  sufficient  to  pre- 
sume such  reconveyance,  and  ifit  took  effect, 
that  effect  would  be  to  carry  the  fee  back  to 
the  tenant  in  tail,  by  whom  the  feoffment 
wan  made :  he  would  then  be  seised  of 
both  the  estates  during  his  life,  though  be 
would  be  Hciscd  of  the  fee  by  wrong ;  and, 
upon  his  death,  they  would  both  descend 
to  Robert,  his  son  and  heir-at-law;  and 
the  latter  being  thus  seised,  without  any 
act  of  his  own,  the  law  would  remit  him  to 
his  old  estate  tail ;  and  then,  tlie  common 
recovery  suffered  by  him  would  be  sufH- 
cient  to  bar  the  entail.  Now,  let  us  see 
what  the  facts  are  upon  which^  when  sub- 


ThetH 
ofJosiali^te 
17U,aBd  he 
in  fee 
that  ti 
out  of  kindne 
diedeed 
be  ssppoaedfUHit  ■} 
he  devised  his  real  estal 
actnafted  by  frennga  * 
She,  livia^  at  the  til 
have  known  whether  di^  deed  of  I 
wasrealornot;  she  lived  down  to 
1807,  and  devned  her  estate  to  ol 
Xow.  what  were  her  devisees  doini 
did  they  sofier  Robert  to  eontiam 
session 'until  1826  ?  In  addition 
circumstanoes,  the  feoffment,  tid 
8rc.  were  in  the  possession  of  thi 
and  were  never  in  the  posaeano 
feoffee,  in  whose  possession  they 
have  been,  except,  in  consequence 
agreement  between  the  parties,  t 
should  go  back  to  the  feoffor, 
now  look  to  the  other  fiicts  of  I 
In  1789,  the  son  of  the  feoffor  s 
common  recovery :  he  must,  oi 
have  made  a  tenant  to  the  pra 
that  the  freehold  must  have  beet 
There  was,  besides,  evidence  of 
acts  of  ownership  and  dominioi 
total  abstinence  from  all  such  ad 
parts  of  those  to  whom  the  fig 
go,  if  the  feoffment  were  good. 
acts  of  ownership  and  enjoyment 
one  side  ;  and  they  were  perfect 
sistent  with  the  ownership  or  propf 
of  those  claiming  under  the  deed 
roent ;  and  they  were  perfectly  e 
with  the  notion,  that  some  recM 
was  made  to  the  feoffor,  at  son 
or  other,  between  the  time  of  tad 
feoffment  and  his  death,  coonsft 
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Bte  of  enjofymenty  that  is,  between 
nd  1780;  and  such  reconveyance 
le  deed  of  feoffment  invalid.  The 
Dt  of  the  Court  should,  in  my  opi- 
i  for  the  lessors  of  the  plaintiff. 
It  J< — I  am  of  the  same  opinion, 
miming  of  a  deed  of  reconveyance 
Met  of  fact,  and  it  is  for  the  jury  to 
npon  it ;  and  as  b'c,  by  the  agree- 
toe  parties*  are  placed  in  the  situa- 
he  jury,  it  is  for  us  to  come  to  such 
ision  as  ive  may  feel  warrsnted  by 
s  of  the  case.  Upon  ordinary  oc- 
tbe  Judge,  in  his  direction  to  the 
Mild  go  no  further  than  telling  them, 
ij  may  presume  a  reconveyance ; 
>t  to  tell  them  they  miul  presume 
m  let  us  see  what  the  grounds  of 
Humption  are  here.  In  support  of 
e,  the  defendants  state  a  deed  of 
It  in  1779.  But  this  deed  was 
It  of  the  hands  of  the  grantor,  as  it 
be  if  the  feoffment  were  intended  to 
«  This  circumstance  goes  strongly 
,  that  a  reconveyance  may  be  pre- 

This  presumption  may,  no  doubt, 
:ted  by  evidence ;  but  was  there  any 
dmce  in  the  case  here?  There  cer- 
aa  not.  This  case  is,  in  fact,  decided 
T.  Reed:  there,  the  defendant  and 
>stor  had  been  in  possession  of  the 
I  for  nearly  seventy  years ;  and,  in 
!Gtion,  the  learned  Judge  told  the 
ind  he  told  them  correctly, — that 
question  for  them  to  consider  was, 

they  believed  that  a  conveyance 
inally  taken  place ;  and  the  jury 
a  the  negative.  Now,  we  are  in 
e  of  the  jury,  and  we  feel  ourselves 
fid  in  presuming,  that  a  deed  of  re- 
nce  was  executed  by  the  feoffee  to 
or,  which  deed  has  been  lost  by  time 
dent. 

LIB,  J. — The  case  in  5  Barn.  ^  Aid, 
ive  of  the  present.  The  Judge  is 
ompel  the  jury  to  presume  that  a 
iranee  has  been  executed.  My  me- 
r  tba  case  of  Liveit  v.  JVilson,  in 
t  is  not  good ;  but,  as  well  as  I 
t  the  circumstances  of  that  case, 
rt  atich  as  would  not  warrant  the 
KiOD  of  a  grant;  and  I  told  the 
ey  migki  consider,  whether  there 

was  not  such  a  deed  as  con- 
M  right  of  way  in  question.  They 
SsaiBs,  II.— C.P. 


found,  there  was  no  such  deed.  The  ap« 
plication  to  the  Court  was  not  because  the 
jury  had  come  to  a  wrong  conclusion,  but 
because  I  told  them,  that  they  were  at 
liberty  to  presume  the  execution  of  the 
deed  or  not.  In  like  manner,  in  the  case 
before  tlie  Court,  the  jury  were  at  perfect 
liberty  to  presume  a  deed  of  reconveyance 
or  not.  All  the  evidence,  as  it  was  ob- 
served by  my  Lord  and  my  Brother  Park, 
was  one  way.  The  deeds  were  never  in 
the  possession  of  the  feoffee  ;  they  were, 
all  through,  in  the  hands  of  the  feoffor ; 
and  all  the  circumstances  warranted  the 
jury  in  finding,  that  there  was  a  reconvey* 
ance,  which  did  away  with  the  effect  of  the 
feoffment. 

BosANQUET,  J. — I  too  am  of  opinion, 
that  the  lessors  of  the  plaintiff  are  entitled 
to  the  judgment  of  the  Court.  The  pre- 
suming of  a  reconveyance  is  not  a  principle 
of  law — ^it  is  a  mere  matter  of  fact ;  and, 
as  such,  it  is  referred  to  and  decided  by 
the  jury ;  and  we  (the  Court)  are,  upon 
this  discussion,  to  come  to  such  a  conclu- 
sion as  the  jury  would,  in  the  exercise  of 
their  most  sound  and  best  discretion  ;  and 
the  conclusion  which  we  have  attained  is, 
that  there  was  a  reconveyance  from  the 
feoffee  to  the  feoffor  ;  or,  supposing  for  a 
moment,  tlmt  there  was  a  discontinuance 
of  the  freehold,  Robert  was  aflerwards  re- 
mitted to  his  old  estate  tail ;  and,  conse- 
quently, the  recovery  which  he  suffered 
was  good.  All  the  circumstances  of  the 
case  are  inconsistent  with  the  notion,  that 
the  parties  held  the  estate  under  the  feoff- 
ment ;  and  are  consistent  with  the  idea, 
that  no  estate  passed  to  the  feoffee.  No 
claim  was  ever  made  by  the  feoffee,  or  his 
widow  ;  nor  was  he  ever  in  possession.  The 
title  deeds  were  in  the  hands  of  the  tenant 
in  tail,  who  was  in  possession  for  more 
than  forty  years;  his  father  was  also  in 
possession  ;  and,  upon  his  death,  the  pos- 
session devolved  on  the  tenant  in  tail ;  he 
let  the  estate  for  six  years  to  the  lessors 
of  plaintiff.  Thus,  through  his  lessees,  he 
had  a  possession  of  forty-six  years.  Then, 
as  tenant  in  tail  in  possession,  he  suffers  a 
common  recovery ;  he  makes  a  tenant  to 
the  praecipe,  and,  consequently,  he  is  seised 
of  the  freehold.  In  1829,  the  defendants 
enter  upon  the  possession;  and  when  an 
action  of  trespass  is  brought  against  tliem. 
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they  BufTer  judgment  by  default.  All  these 
circumstances  warrant  the  jury  in  presum- 
ing that  a  reconveyance  was  executed  by 
the  feoffee  to  the  feoffor ;  and,  consequently, 
that  Robert  was  remitted  to  his  old  estate 
as  tenant  in  tail.  There  must,  therefore,  be 
judgment  for  the  lessors  of  the  plaintiff. 

Judgment  accordingly. 

Note, — There  is  no  remitter  where  he 
who  comes  to  the  defeasible  estate,  comes 
to  it  by  his  own  act,  or  his  own  assent ; 
hence,  the  defeasible  estate,  to  entitle  the 
party  to  be  remitted,  must  be  made  to  him 
during  infancy,  or  coverture,  or  must  come 
to  him  by  descent  (as  in  the  present  case,) 
or  act  of  law. — Note  to  Co,  LUt,  sec.  659, 
*  Remitter.' 

To  every  remitter,  there  are  regularly 
these  incidents,  an  ancient  right  and  a  new 
defeasible  estate  of  freehold  uniting  in  one 
and  the  same  person,  which  defeasible  es- 
tate must  be  cast  upon  the  tenant,  not 
gained  by  his  own  act  or  folly. — 3  Bl,  Com, 
c.  2, 


1833 
June  12 


2.  S 


GOBBY  V,  DEWES. 


Attachment — Rescue — Sheriff  *s  Return, 

If  the  sheriff  return,  that  the  defendant 
has  been  rescued  from  the  custody  of  his 
officer,  upon  mesne  process,  the  Court  will 
make  the  rule  for  an  attachment  against  the 
rescuers  absolute  in  the  first  instance. 

The  sheriff  of  Middlesex  having  stated 
in  his  return  to  the  writ,  that  he  made  his 
warrant,  in  writing,  to  his  bailiff  to  arrest 
the  defendant,  by  virtue  of  which,  &c.  the 
defendant  was  arrested,  and  was  in  the 
custody  of  his  said  bailiff,  in  which  cus- 
tody he  continued  until  forcibly  and  un- 
lawfully rescued  by  A  B  C, — 

Wilde,  Serj.  moved  for  a  rule  absolute 
in  the  first  instance,  for  an  attachment 
against  the  rescuers.  The  rule  was  moved 
for  in  this  way,  because  the  authorities 
lay  it  down,  that  the  sheriff's  return  is 
not  traversable  in  point  of  law.  The 
King  V.  Elkins{l)  is  decisive  on  this  sub- 

(1)  4Burr.SlS9. 


ject.  There,  upon  its  being  reto: 
the  sheriff  of  Wilts,  that  the  dc 
was  guilty  of  a  rescue,  it  was  prop 
his  counsel,  that  the  Court  should 
him  at  once,  without  going  throi 
ordinary  course  of  his  being  ei 
upon  interrogatories,  as  no  denial 
upon  such  examination,  could  exci 
after  having  been  returned  guilt 
rescue  by  the  sheriff;  and  of  this 
were  the  Court  :  they  said,  it  wi 
giving  an  opportunity  to  traverse 
turn,  which,  in  case  of  a  rescue  r< 
could  not  be  allowed.  Chief  Ba 
myns,  in  his  Digest,  states  the  p< 
the  sheriff  to  make  such  return  ; 
lays  it  down,  in  tit.  *Kescous,'  D.  ^ 
if  a  rescous  be  made  on  a  mesne  ] 
the  sheriff  may  return,  that  the  de 
was  arrested,  and  se  ipsum  recussit 
est  inventus,*^  Nor  does  it  make  i 
ference  that  the  sheriff  returned,  t 
party  was  rescued  out  of  the 
custody;  for,  in  an  anonymous  c 
it  was  said,  by  Lord  Holt,  the 
should  either  have  returned,  that 
fendant  was  in  his  custody,  and 
out  of  his  custody  ;  or,  that  he  wa 
custody  of  the  bailiffs,  and  rescue< 
their  custody :  either  of  which  retu 
been  good  (3). 

The  Court  granted  the  rule  as 
absolute  in  the  first  instance, 

(i)  Reported  in  3  Salk.  586 ;  8.  c.  1  Loi 
589. 

(S)  Tamen  vide  what  was  aaid  by  Bi 
in  Woodgate  v.  KnatchhuU{^).  The  sher 
only  officer  known  to  tLis  Court;  he  ma 
whom  he  pleases,  but  he  is  answerable  ei 
the  acts  of  all  those  employed  by  him  ;  an 
been  carried  so  far  that  a  return  made  by 
that  the  person  arrested  was  rescued  out  o' 
tody  of  the  bailiff,  has  been  lield  to  be  fc 
return  must  be,  that  the  person  was  resci 
hii  custody.  Qutcre — is  the  case  referred 
learned  Judge,  that  of  The  King  r.  Sims  (' 
the  sheriff  returned  rescous  against  Sims  ai 
and  the  retuin  was,  "  A,  being  in  custoc 
bailiffs,  the  defendant  rescued  him  out  of 
tody  of  the  bailitfs."  Upon  motion  to  ( 
return,  because  it  ought  to  be,  out  of  the  c 
the  sheriff,  the  majority  of  the  Justices  i 
it  ought  to  be  ex  cnstodid  vicecomitis ;  i 
that,  the  return  was  quashed.  But  M 
Twisden  dissented  ;  and  said, "  This  hath  I 
both  ways ;  for  it  is  good  e  eustodid  med 

(•)  2  Term  Rep.  165. 

(=»;  T.  Raym.  161  ;  §.  c.  1  Ler.  U 
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AtFIlTAL  AND  OTHERS,  EXECU- 
TOR! OF  J.  A8PINAL,  V.  WAKE, 
DANIEL  AND  OTHERS. 


I  ofPlainliffs  to  sue  as  Executors — 
tkm  as  such  immatcrialf  tvhere, 

!tar  had  dealings  in  the  ordinary 
\f  business  with  the  defendants^  and 
frr  aectmnts  current  between  them, 
\s  death,  the  executors  continued  the 
r,  and  the  defendants  accepted  bills 
wm  them  by  the  plaintiffs,  as  execu- 
Vpon  action  brought  by  the  plain* 
recoffer  a  balance,  the  declaration 
i  of  tfso  sets  of  counts  :  the  first  al* 
Hit  defendants  were  indebted  to  tes* 
r  goods  sold  and  delivered,  by  him 
t  at  their  request ; — the  second,  that 
ndants,  after  the  death  of  the  testa- 
f  indebted  to  the  plaintiffs  as  execu- 
^erdietfor  plaintiffs,  upon  the  second 
aunts.  Upon  motion  and  rule  nisi 
rdict  aside,  and  have  it  entered  for 
9tSf  upon  the  grounds  of  misjoinder 

Ugis  ;  snd  good  e  cuatodid  hallivi  met  m- 
tritatem  faeti.**  There  is  a  difference  id  tbe 
r  this  case,  at  they  appear  in  Raymond 
ns ;  foTt  in  tbe  latter,  Twisden,  J.,  and 
■,  J.,  are  made  to  a^ree  in  the  Veritas  facii 
\slegis;  and  that  the  return  of  the  sheriff 
stent  with  the  Veritas  J'aeli ;  but  they  were 
I,  that  the  return  »hou1d  be  quashed,  as  it 
mte,  that  they  rescued  themseWes,  or  who 
bem ;  neither  was  it  expressly  said,  that 
I  in  cnstody  of  the  bailiffs,  but  only  by  im- 
▼iz.,  tliat  they  were  rescued  out  of  the 
ustody.  Kelynge,  C.  J.  ig  snid  to  be  of  opi- 
the  return  should  be  quashed,  for  tho 
ferred  to  by  Buller,  J.,  in  the  case  in 
.ep.  Though,  in  an  action  for  an  escape 
>t  on  mesne  process,  the  sheriff  may  plead 
tturned  in  bar,  he  cannot  plead  such  plea, 
St  be  in  execution;  for,  in  the  former  case, 
is  are  not  bound  to  take  tho  jwsse  romitatus 
1 ;  snd,  therefore,  upon  such  process,  it  is  a 
rn  to  return  the  rescous.  But,  if  the  pri- 
been  once  in  gaol,  the  sheriff  ought,  at  his 
:eep  him ;  and  s  rescous  from  thence  is 
for  him  ;  and  upon  process  of  execution,  as 
as.,  or  s  capiat  utlagatiim  sfter  judgment, 
m  is  no  excuse  for  him,  against  either  the 
arty ;  for  he,  at  his  peril,  ought  to  keep 
ivs  tsken  in  execution — Mui/  v.  Prohjf  and 
keriff{*).  Neither  is  it  a  good  plea,  in 
br  an  escape  against  the  sheriff  of  a  j>ri- 
sstody  on  mesne  process,  \\ho  is  removed 
ef  Justice's  chamber  upon  a  writ  of  habeai 
d  who  is  rescued  on  the  way ;  for.  per 
r.,  in  the  case  of  mesne  process,  the  sheriff. 
Its  tbe  party  sgainst  whom  he  hns  such 

<»)  Cro.  Jac.  419. 


and  variance  between  the  proof  and  the  allc" 
gation  : — Held,  first,  that  as  the  jury  found 
a  verdict  on  the  one  set  of  counts  alone,  the 
declaration  was  to  be  considered  as  consisting 
of  that  set  only ;  consequently,  the  objection 
arising  from  misjoinder  was  at  an  end; — 
second,  that  there  was  no  variance,  as  the  de» 
fendants,  by  accepting  bills  drawn  by  plain* 
tiffs  as  executors,  had  recognized  them  in 
their  representative  capacity  ;  at  all  events, 
under  the  circumstances  of  the  case,  the  de* 
scription  ai  executors  was  immaterial,  and 
may  be  rejected  as  surplusage. 

The  action  was  tried,  at  the  sittings  after 
last  Easter  term,  before  the  Chief  Justice 
Tindal,  at  Guildhall. 

The  declaration  consisted  of  two  sets  of 
counts.  The  first  set  stated,  that  the  de- 
fendants were  indebted  to  the  said  J.  As- 
pi  nal,  for  goods  sold  and  delivered  by  the 
said  J.  Aspinal  to  the  said  defendants,  at 
their  request. 

The  second  set  of  counts  alleged,  that 
the  defendants  afterwards,  and   after  the 

process  by  sccident,  and  is  told  it  is  the  defendsnt, 
he  is  bound  to  srrest  him  ;  and  then,  becsuse  it  is 
not  supposed  he  hss  slwsjs  the  poue  along  with 
him,  he  is  excused  sgainst  s  rescue.  But,  in  the 
present  esse,  there  is  no  such  danger  of  surprise ; 
he  has  notice  before,  that,  such  a  dsy,  he  is  to 
bring  the  party  out  of  prison  ;  snd  it  is  his  dutv, 
snd  so  he  is  directed  by  the  writ,  to  provide  for  tho 
sure  and  safe  conduct  of  the  party — Cramptmi  ▼. 
Ward{*).  An  attachment  against' the  rescuers  is 
never  grsnted  upon  affidavits — per  Holt,  C.J.  Ths 
rescue  must  be  returned  upon  the  writ,  and  tho  mo- 
tion and  attachment  founded  upon  that;  but  it  is 
never  the  course  to  grant  it  upon  affidavits — Jyiont/- 
mout  (*),  Sheather  v.  Holt  (•).  The  authority  of 
The  King  ▼.  Etkint  is  corroborsted  in  Gyfford  v. 
Womlgate  (7)  :  Lord  Ellenborough  said,  on  the  trial, 
at  Nisi  Prias,  snd  the  Court  agreed  in  opinion  with 
his  Lordship,  "  That  if  the  sheriff  returned  a  rescue, 
tho  Court  above,  to  which  the  return  was  made, 
would  so  far  give  credence  to  it,  that  they  would 
issue  an  attachment  in  the  first  instance ;  though, 
upon  an  indieiment  for  a  rescue,  it  would  be  open  to 
the  defendant  to  shew  tbst  the  return  was  fslse.*' 
In  the  anonymous  esse  above  referred  to,  Sir  S. 
Astrey  ssid,  "  it  was  tbe  constsnt  course,  upon  the 
return  of  a  rescue,  to  set  four  nobles  fine  upon  esch 
offender ;  and  that  he  had  it  from  Mr.  Justice  Twis- 
den."  This  equality  of  punishment,  without  any 
attention  to  the  circumstances  of  the  case,  was,  how- 
evur,  reprobated  by  Lord  Mansfield,  in  The  King  v. 
Eikint. 

(*)  1  Str.  430. 

(9)  S  Salk.  586. 

(•)  1  Str.  63S. 

(7)  11  Bast,  f  97. 
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death  of  the  slid  J.  Aspinal,  to  wit,  on  the 
20th  of  January  1832,  in  the  county  afore- 
said, were  indebted  to  tlie  said  plaintifTs,  as 
executors,  &c.  The  usual  counts  for  money 
lent,  money  paid,  &c.,  were  added  to  the 
two  sets.  The  plaintiffs  made  profert  of 
tlieir  letters  testamentary.  The  copy  of 
particulars  was  as  follows  : — "  This  action 
is  brought  to  recover  the  sum  of  1,068/. 
9i.  2f/.,  being  the  balance  due  upon  an  ac* 
count  for  stone  sold  and  delivered  by  the 
above-named  plaintiffs  and  their  testator, 
to  the  above-named  defendants,  between 
the  month  of  December  1825,  and  March 
1830,  full  copies  of  which  accounts  were 
from  time  to  time  delivered  to  the  defen- 
dants, some  or  one  of  them.  As  the  par- 
ticulars of  the  parties'  demand  cannot  be 
comprised  within  the  three  folios,  the  above 
is  such  statement  of  the  plaintiffs'  demand, 
as  is  prescribed  by  the  rule  of  court  in  that 
case  made  and  provided.* 

Plea — the  general  issue ;  and  payment  of 
57/.  lOi.  Qd*  into  court,  upon  which  issue 
was  joined. 

The  verdict  having  passed  for  the  plain- 
tiffs on  the  second  set  of  counts, — 

Taddift  Serj.  obtained  a  rule,  calling 
upon  the  plaintiffs  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  instead 
thereof,  a  verdict  be  entered  for  the  defen- 
dants. Upon  obtaining  his  rule,  the  learn- 
ed Serjeant  said,  the  declaration  consisted 
of  two  sets  of  counts — the  first  was  for 
goods  sold  and  delivered,  money  paid  by 
the  testator,  &c. ; — the  second  set  was  on 
promises  to  plaintiffs,  as  executors,  after 
the  death  of  Aspinal.  The  testator  was, 
it  seems,  the  owner  of  certain  quarries,  in 
Yorkshire,  and  there  had  been  an  account 
current  between  him  and  the  defendants 
before  his  death,  and  continued  down  to 
the  month  of  January  1880.  Testator  died 
in  the  April  of  the  same  year.  The  ques- 
tion now  is,  whether  the  plaintiffs  are  en- 
titled to  recover  as  executors.  They  de- 
scribe themselves  as  executors,  and  make 
profert  of  the  letters  of  administration.  Can 
they,  in  such  form,  recover  on  a  new  balance 
which  accrued  on  a  new  partnership  formed 
after  the  death  of  the  testator  ?  The  last 
set  of  counts,  on  which  the  jury  found  for 
the  plaintiffs,  was  on  promises  to  the  plain- 

•  S«e  General  Rule*  of  TVialty  tono,  1  Will.  4, 
1831. — Liw  Joum.  rol.  9. 


tiffs,  as  executors  of  the  deceased 
words  '*  as  executors,"  were  materi 
could  not  be  rejected.  There  wa 
variance  between  the  allegation  i 
proof:  one  of  the  leading  cases 
subject  was  Cockerill  v.  Kyna$ion{y 
Mr.  Justice  Buller  said,  '*  Anotlicr 
that  a  plaintiff  could  not  join,  in  t1 
declaration,  a  cause  of  action  in  his 
ter  of  executor  with  another  which 
in  his  own  right — that  is,  the  de< 
could  not  join  counts  which  enal 
party  to  recover  in  his  own  rigl 
counts  by  which  he  should  recovi 
all,  in  his  right  as  executor.  If  tl 
done,  it  would  be  a  misjoinder. 

[TiNDAL,  C.  J. — Is  not  such  d 
removed  by  verdict?] 

The  verdict  here  is  only  on  oik 
counts.  If  the  declaration  was  ba 
face,  if  it  disclosed  demands  of  ei 
as  such,  and  demands  of  the  parties 
own  right,  it  was  the  duty  of  the  Ju 
to  allow  the  latter  claim  to  be  au 
to  the  jury  ;  he  should  have  actec 
authority  of  Mr.  Justice  Buller,  ^ 
Iiis  Nisi  Prius,  p.  138,  citing  Hi 
Quitter  (2),  says,  '*  If  it  had  beei 
the  Judge  ought  not  to  have  pc 
him  to  prove  rent  due  to  himself  in 
right."  There  was  a  misjoinder  on  i 
of  the  declaration.  The  demands  ^ 
contained  were  incompatible ;  no  < 
must  be  admitted,  that  in  Camell  v 
(8),  and  in  Marshall  v.  Broadhu 
counts  were  supported,  which,  in  tl 
cases,  would  be  held  bad  ;  but  theM 
rities  are  not  adverse  to  the  defend 
if  a  single  demand  in  the  declaration 
consequence  of  the  will  of  the  testa 
be  in  substance  such  a  one  as  em 
covered  by  the  plaintiffs  as  execute 
description  which  they  gave  of  the 
as  executors,  is  material,  and  ca 
rejected. 

IVilde,  Serj.  now  shewed  cause.- 

(1)  4Tenn  Rep.  «77. 

{t)  There  an  executor  brought  an  actioi 
dae  to  testator  in  bis  lifetime,  and  for  otbei 
in  his  own  time,  and  there  was  another  c 
qHantum  meruit,  for  the  rent  of  another  me 
which  he  had  not  declared  as  executor,  al 
ment  by  default  and  writ  of  inqiSiy  ezeoo 
error  brought,  iudgment  was  reversed^  bt 
demands  were  incompatible. — f  Stra.  IfTt 

(3)  6  East,  405. 

^4;  1  Cr.  &  Jer.  40S. 
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■tion  on  the  lubject  of  mtt* 
untt,  for  as  the  jury  found 
ipon  one  set  alone,  the  other 
matter  of  discussion,  and  be- 
,  m  if  it  never  appeared  on 
I.  The  onlj  question  for  the 
e  Court  it,  whether  the  evi- 
Print  is  sufficient  to  support 

on  which  the  verdict  was 
irly  there  was  much  difficulty 
those  counta,  in  which  exe- 
to  recover  in  their  character 
bot,  fortunately,  the  difficulty 
by  the  decision  in  Coitell  v. 
»  role  now  is,  that  where  the 
red  would  be  aascts  in  the 
Mtecutor,  he  may  declare  for 
mtative  character ;  ami  counts 
misea  made  to  the  testator  in 
lay  be  joined  with  counts  on 
be  parties  as  executors,  with- 
be  conaequencea  of  misjoinder, 
lately  acted  on  in  Marshall  v. 
there  it  waa  again  decided, 
>f  counts,  one  laying  the  pro- 
eatator,  and  the  second  laying 
x>  the  plaintiffs  as  executora, 
priety,  be  joined.  The  prin« 
lecisions  in  the  two  cases  is 
It  when  the  money  recovered 
re  is  no  misjoinder  of  such 
ae  referred  to.  Here,  how- 
i,  that  the  plaintiffs  are  not 
over,  inasmuch  as  the  proof, 
lid  not  support  the  descrip- 
bey  gave  of  themselves  aa 
But   the   decisive   answer  to 

is,  that  such  description  is 
nd  may  be  rejected ;  if  so, 
ia  sufficient  to  support  the 
So  long  since  as  the  case 
Dymohs  (5),  the  Court  held 
1  look  at  the  substance  of  the 
f  it  was  found  tliat  the  debu 
icovered  were  due  to  the  plain- 
ora,  and  the  parties  declared 
lade  to  them  in  such  charac- 
it  appeared  on  the  trial,  that 
iction  occurred  in  their  own 
it  waa  one  on  which  the  plain- 
over  in  their  own  right,  in 
tnncea,  the  Courts  rejected 
1  ma  immaterial,  and  upheld 

(5)  1  Vent.  119. 


the  connta — Beth  w.  Miiekell  (6),  cited  in 
Hosier  v.  Lard  Arundel  {7),  is  an  authority 
to  ahew  the  real  nature  of  thoae  caaea, 
where  counts  cannot  be  joined,  and  where 
the  Courta  will  not  support  the  declara* 
tions  which  contain  them.  There,  the 
plaintiff  declared  upon  aeveral  promises 
made  to  his  testator,  and  alao  on  a  pro- 
missory note  to  himself  ut  exeeutcrif  and  it 
was  insisted,  that  the  laat  count  could  not 
be  joined  with  the  former  ones,  the  worda 
"  ut  executori "  being  only  a  description  of 
the  plaintiff'a  person ;  whereas  the  note 
was  made  to  him,  and  transferrable  by  his 
indorsement,  and  would  go  to  hia  adminia- 
trator,  and  not  to  the  administrator  de 
bonU  non — and  this  reasoning  was  adopt- 
ed by  the  Court,  who  gave  judgment 
for  the  defendant,  on  demurrer,  to  the  de- 
claration. But  in  all  the  other  cases  re- 
ferred to,  tlie  courta  rejected  the  descrip- 
tion ai  executors,  as  surplusage,  when  the 
debta  alleged  to  be  due  were  really  due  to 
the  plaintiffa  as  executors,  though  the  par- 
ties may  sue  for  and  recover  them  in  their 
own  right.  In  Hosier  v.  Lord  Arundel, 
Lord  Alvanley,  C.  J.  aaid,  "  That  where 
the  fruits  of  a  judgment  go  altogether  aa 
assets  into  the  plaintiffs'  hands,  two  causes 
of  action  may  be  joined — via.  one  to  tlie 
executor,  atrictly  aa  executor,  and  the  other 
on  a  promise  made  to  him,  after  the  death 
of  his  testator;  but  if  the  preaent  plaintiffs 
happen  to  die  intestate,  before  the  debt 
due  on  the  bond  entered  into  with  them  in 
their  own  name  is  recovered,  it  cannot  be 
contended,  that  the  administrator  de  bonis 
non  will  be  able  to  put  that  bond  in  suit." 
Mr.  Justice  Chambre  was  of  the  same  opi- 
nion, and  aaid,  **  If  executora  take  a  note  or 
bond  from  a  creditor  to  the  estate  of  their 
teatator,  the  old  debt  ia  thereby  extinguish- 
ed, and  a  new  one  createtl,  whidi  must  be 
declared  upon  aa  auch."  The  point  made 
here,  as  to  the  materiality  of  the  description, 
waa  held  good  there,  aa  the  plaintiffs  could 
not  be  said  to  have  adopted  the  bond,  of 
which  they  were  obligees,  in  their  character 
as  executors.  In  King  v.  Thorn  {B\  it 
was  held,  that  where  a  payee  of  a  bill  of 
excliange  indoraea  it  to  A  and  B,  as  execu- 
tors, they  may.  declare  aa  sudi,  in  an  action 

(6)  10  Mod.  316. 

(7)  5Bos.&Pu1.7. 

(8)  1  Tetm  Rep.  487. 
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against  the  acceptor.  Mr.  Justice  Ashurst 
there  said,  *'  There  is  no  doubt  but  this 
action  may  be  sustained  ;  it  must  be  taken 
for  granted,  that  the  indprser  was  indebted 
to  the  testator  and  to  the  plaintiffs,  as  exe- 
cutors, and  so  he  might  indorse  to  the  plain- 
tiffs as  such  executors;  and  per  Justice 
Buller,  it  is  clear  that  a  plaintiff  cannot  join 
two  counts,  one  on  a  debt  to  himself,  and 
another  to  him  in  the  character  of  executor. 
Then  have  the  plaintiffs  done  it  in  this  case  ? 
The  only  question  is,  whether  the  sum  when 
recovered  will  be  considered  as  assets  of 
the  testator; — that  is  all  the  Court  look  to, 
and  here  it  certainly  would.  In  Wallit  v. 
Lewis  (9),  action  on  case,  the  plaintiff  de- 
clared as  executrix ;  and  the  declaration 
set  forth,  that  the  defendant  was  indebted 
to  her,  tU  executrici,  for  monies  of  testator 
received  after  his  death,  by  the  defendant 
to  the  plaintiffs'  use,  ut  executriciit  and  being 
so  indebted,  promised  to  pay  ;  plaintiff  had 
judgment  by  nil  dicit,  and  a  writ  of  in* 
quiry  of  damages  returned.  Upon  motion 
in  arrest  of  judgment,  as  the  plaintiff  had 
not  in  the  declaration  made  any  profert  of 
the  letters  testamentary — per  Holt,  C.  J. 
"This  declaration  being  grounded  on  a  pro- 
mise, made  to  the  executrix  herself,  the 
naming  of  her  as  executrix  was  but  sur- 
plusage." In  Crawford  v.  Whillal^  in  note 
to  Walker  v.  Witter {\Q\  the  plaintiff  sued 
as  administrator  of  one  Hargrave ;  the 
defendant  demurred  specially  to  the  decla* 
ration,  and  shewed  for  cause,  as  in  the  case 
last  cited,  that  there  was  no  profert  of  the 
letters  of  administration.  But  per  Curiam^ 
profert  of  the  letters  of  administration  was 
unnecessary ;  because,  in  this  action,  the 
plaintiff  had  no  occasion  to  have  described 
himself  as  administrator.  Thus,  all  the 
authorities  go  to  shew,  that  in  the  case  be- 
fore the  Court,  the  description  which  the 
plaintiffs  gave  of  themselves,  is  immaterial, 
and  it  may  be  rejected  ;  besides,  there  was 
an  abundance  of  evidence  to  shew,  that  the 
defendants  dealt  with  the  plaintiffs  as  exe- 
cutors, and  recognized  them  in  their  repre- 
sentative capacity. 

Taddy  and  Jonett  Serjit,  in  support  of 
the  rule. — This  case  presents  an  aspect 
totally  different  from  that  in  which  it  has 

(9)  »  Ld.  Raym.  1215. 

(10)  1  Doug.  4. 


been  viewed  by  the  opposite  p 
counts  on  which  the  jury  fou 
plaintiffs  were  not  on  promises  t 
an  old  balance,  but  for  the  paym< 
debt  contracted  since  the  death 
tator  ;  and  the  Judge  at  Nisi  P 
not  have  rejected  the  descriptio 
cutors"  as  immaterial.  But,  adn 
moment  that  this  description  ^ 
surplusage,  and  that  it  may  be 
such,  the  allegation  contained 
claration  has  not  been  proved 
requires.  Here  it  is  material  t 
consideration  the  new  contracts 
tween  these  parties  as  far  as  U 
given  on  the  trial  will  permit, 
no  case  which  decides  that  a 
may  traffic  and  trade  on  the  efi^ 
testator.  His  interference  upc 
ject  is  limited  and  defined  in  i 
Broadhurst ;  there  the  Court  h 
that  when  the  law  speaks  of  ex* 
carrying  on  the  business  of  thi 
it  means,  that  they  are  not  to  bi 
and  they  illustrate  their  idea  of 
to  which  the  executors  may  go  ii 
If,  say  they,  a  bookseller  underti 
lish  a  work  in  parts,  and  befor 
pletion  die,  a  subscriber  has  a  i 
his  estate  to  complete  the  work 
wise  those  parts  which  he  has 
upon  the  faith  of  the  work  being 
are  useless."  But  an  executoi 
vileged  to  sue  as  such  upon  cc 
tirely  new,  which  he  has  enterei 
his  testator's  death,  and  on  whi 
ney,  if  he  recover  any,  would  nc 
Here  the  parties  sue  as  execute 
scription  to  which  they  are  n 
and  which  cannot  be  rejected 
rial.  What  was  the  nature  of  th< 
They  should  have  shewn  that 
for  the  proceeds  of  which  the; 
quarried  at  the  time  of  the  testa 
and  that  these  proceeds  wen 
their  hands.  There  was  another ' 
some  of  the  quarries  were  frei 
were  leasehold.  It  was  incumi 
parties  to  shew  the  descriptioi 
for  the  produce  of  which  they  s 
the  quarry  were  freehold,  it  d€ 
the  heir  of  the  deceased ;  it  W2 
was  leasehold,  that  its  produc 
course  of  administration;  and,  ii 
took  upon  them  voluntarily  to 
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the  freehold  quarries,  the 
eh  would  not  be  assets  in 
lere.  therefore,  is  a  failure 
r  parts,  and  they  have  not 
lade  out  the  case  wliich 
support.  The  opinion  of 
Cornell  V.  WatlSf  would,  no 
weight  with  the  Court :  he 
>  reason  why  the  promises 
counts  may  not  be  laid  as 
as  administratrix,  consiatenl 
the  case"  By  these  words, 
^fers  to  the  evidence  given 
nd  in  the  case  before  the 
itifTs  have  not  shewn  that 
quarried  in  the  lifetime  of 
r  that  they  ought  to  go  in  a 
listration.     In  Ord  v.  Fen' 

m  error  (11),  the  plaintiff 
in  the  first  count  as  execu- 

deceased,  upon  promises 
ator  in  his  lifetime  for  600/. 
c.  by  testator  for  use  of  de- 
second  count  she  declared, 
as  the  defendant  was,  on 
bted  to  said  plaintiff  ai  exe- 
lid  in  divers  sums,  &c.,  and 
?d,  the  defendant  promised 
lintiff  a.f  executrix  as  afore- 
general  verdict  and  general 
aintiff  below  in  C.  B.  a  writ 
rought,  and  in  addition  to 
rors,  the  now  plaintiff  as- 
r  a  misjoinder  of  action, 
le  plaintiff  below  had  de- 
!irst  count  upon  promises 
efendant  to  her  testator  in 
ad  in  the  second  count,  on 
to  the  plaintiff  below,  her- 
I  appears  by  that  count,  on 
ing  and  due  to  her  person- 
own  right,  and  not  as  exe^ 
ring  judgment  for  the  de- 
r,  Lord  Ellenborough  was 
pne  one  case,  and  the  only 
rred  to  him,  namely,  where 
as  been  sued,  on  the  obli- 
lestator,  who  had  become 
lefendant,  whose  debt  she 
d  to  pay,  to  recover  which 
raise  an  implied  promise 
[It  to  her  as  executrix,  to 
ley.      His    Lordship    was 

5  £«st,  104. 


obliged  to  imagine  this  particular  case  to 
support  the  judgment  of  the  Court  below ; 
for  to  use  his  words,  "  She  could  not  pay 
this  money  out  of  her  own  funds,  and  raise 
an  implied  assumpsit  against  the  defendant, 
nor  could  she  properly  declare  in  any  other 
character ;  if  she  could,  I  admit  that  she 
ought  not  to  have  named  herself  executrix." 
In  addition  to  these  reasons,  the  Court  would 
take  into  its  serious  consideration  the  im- 
portant effect  which  such  conduct  as  this, 
pursued  by  the  plaintiffs,  would  have  on 
the  doctrine  of  costs  and  on  that  of  set-off. 
With  regard  to  costs— if  the  cause  of 
action  arose  in  the  time  of  the  executor, 
and  if  it  was  not  absolutely  necessary  for 
him  to  sue  in  his  character  of  executor,  he 
will  be  liable  to  costs  (12).  Apply  the  prin- 
ciple of  this  reasoning  to  the  case  before 
the  Court.  The  party  will  sue  as  execu- 
tor, where  it  is  not  absolutely  necessary 
he  should,  for  the  purpose  of  protecting 
himself  from  costs.  The  Court  would  also 
hesitate  before  it  trifled  with  the  parties' 
right  to  set-off.  Suppose  the  defendants 
sold  goods  to  the  parties,  and  by  this 
means  had  a  cross  demand,  there  is  no 
doubt,  but  that  they  would  be  entitled  to 
their  set-off.  But,  if  the  plaintiffs  sue  them 
in  their  representative  character,  they  will 
be  deprived  of  such  right,  inasmuch  as  the 
debt  sued  for,  and  that  intended  to  be  set 
off,  must  be  mutual,  and  there  is  no  set-off 
either  at  law  or  in  equity,  where  either  of 
the  debts  is  due  in  auter  droit.  The  Court 
must  be  fully  aware  of  the  consequences 
which  will  follow  from  allowing  the  plain- 
tiffs to  describe  themselves,  in  the  first 
instance,  as  executors,  and  then  permitting 
them  to  reject  the  description  as  immate- 
rial, 'i'hey  will  also  perceive  the  variance 
which  exists  between  the  plaintiff's  proof 
and  his  statement  in  the  declaration,  and 
under  these  circumstances  the  rule  should 
be  made  absolute. 

TiNDAL,  C.  J. — This  case  comes  before 
the  Court  stripped  of  any  objection  that 
may  arise  on  the  ground  of  a  misjoinder 
in  the  counts.  The  declaration  consists  of 
two  sets  of  counts.  The  jury,  however, 
found  a  verdict  for  the  plaintiffs  on  the 

(IS)  A«  to  the  liability  of  an  executor  or  ad- 
niiui»trmtor  to  coata,  when  plaintiff  —  aee  3  &  4 
Will.  4.  c.  49.  s.  Si ;  Abridgment  of  Statotes,  p.  lOt. 


t3fi 


COURT  OF  COMMON  PLEAS : 


second  set  of  counts  only  ;  therefore,  the 
case  now  is  as  if  the  declaration  contained 
originally  but  that  one  set  of  counts,  on 
promises  made  to  the  plaintiffs  in  their 
representative  capacity  as  executors  to  the 
testator.  On  the  trials  the  only  point  made 
before  me  was  that  which  was  founded  on 
the  description  which  the  plaintiffs  gave 
of  themselves  in  the  second  set  of  counts ; 
and  I, — having  in  my  recollection  the  old 
case,  Homsey,  administrator  of  Lane,  v. 
Dimocke,  where  it  was  decided  that,  if 
a  man  names  himself  executor  or  admi- 
nistrator, and  it  appears  that  the  cause  of 
action  is  in  his  own  right,  it  shall  be  well 
enough,  and  his  calling  himself  executor, 
&c.  is  but  surplusage, — left  the  case  to  the 
jury,  conceiving  on  the  authority  of  the 
case  above  cited,  that  the  description  was 
immaterial.  In  so  doing,  I,  however,  gave 
permission  to  the  other  party  to  move  for 
a  new  trial,  which  the  Court  would  grant 
or  refuse  as  it  should  admit  the  authority 
of  the  old  case  referred  to  to  be  good  or 
not.  Upon  this  understanding,  the  case 
went  to  the  jury  with  all  its  proofs,  and  a 
verdict  was  found  on  the  second  set  of 
counts  for  the  plaintiffs.  Upon  the  pre- 
sent investigation,  we  are  not  limited  to 
the  consideration  of  the  point  to  which  my 
attention  was  called  at  the  trial ;  but  are 
at  liberty  to  look  at  the  entire  of  the 
evidence  for  the  purpose  of  ascertaining, 
whether  the  conclusion  at  which  the  jury 
arrived  be  right.  I  think  we  had  better  look 
first  at  the  objection  stated  by  the  defen- 
dant's counsel,  namely,  a  variance  between 
the  declaration  and  the  proof;  but,  I  think, 
enough  has  appeared  in  evidence  to  enable 
the  plaintiffs  to  maintain  their  allegation, 
and  to  justify  them  in  suing  in  their  re- 
presentative character.  Before  the  death 
of  the  testator,  down  to  the  month  of  April 
1830,  all  the  parties  were  in  a  course  of 
dealing.  When  the  testator  died,  the  three 
plaintiffs  became  his  executors ;  they  con- 
tinued to  carry  on  the  business,  it  is  said 
by  tlie  opposite  party,  on  their  own  account. 
This  may  be  so,  but  certainly  nothing  ap- 
peared to  shew  their  conduct  inconsistent 
with  carrying  on  the  business  as  executors. 
It  is  probable  they  did  carry  on  the  busi- 
ness in  such  character  :  indeed,  it  was 
proved  on  the  trial  that  such  was  the  fact, 
for  witnesses  stated  that  they  were  in  the 


habit  of  carrying  and  shipping 
them  as  for  the  executors  of  the 
As  to  the  property  itself,  it  sho 
collected  that  part  of  it  was  leas 
this  the  plaintiffs  were  obliged  1 
course  of  administration.  But 
the  plaintiffs  did  not  confine  the 
this,  but  they  were  in  the  habit 
other  property  for  the  purpose  o 
mixing  it  up  with  tlie  effects  of 
tor  ;  but,  I  think,  it  would  be  to 
say,  that  parties  should  lose  tl 
suing  in  their  representative  di 
a  contract  made  with  the  defen 
cause  they  might  have  purchi 
other  property,  and  added  it  to 
was  the  subject  of  the  origina. 
and  because  it  was  not  entire!' 

* 

per^ty  of  the  testator.  There  is 
one  point  in  the  case  to  which 
larly  advert  :  the  defendants 
through  considered  the  plaintii 
cutors;  they  have  dealt  with 
entered  into  contracts  with  thei 
and  they  have  now.no  right  to  t 
and  deny  their  right  to  sue  in  a 
tative  character,  and  tell  them 
given  a  wrong  description  of  tl 
How  do  I  make  out  that  the  < 
have  treated  and  held  them  in 
I  come  to  this  conclusion  from  t 
letters  and  accounts  which  have  i 
in  evidence.  By  such  reference 
the  payments  up  to  the  last  wer 
the  plaintiffs  in  their  represent! 
city.  These  payments  were  ma 
which  were  drawn  by  the  plainti 
cutors  of  the  testator  on  the  i 
and  which  the  latter  accepted 
now  pause  for  a  moment — supj 
those  bills  was  unpaid,  and  thi 
were  obliged  to  put  it  in  suit : 
litigation  they  described  then 
executors,  would  suchdescriptior 
I  put  this  question  to  the  defend 
sel,  and,  if  they  feel  any  doubt  o 
ject,  I  appeal  to  King  v.  Thon 
was  held,  that,  if  the  payee  of  a 
change  indorses  it  to  A  and  B 
tors,  they  may  declare  as  such  ii 
against  the  acceptor.  If  this  be  f 
true  that  the  parties  may  sue  in  t 
sentative  character  on  the  origin! 
it  would  be  a  little  too  caprici< 
that  they  are  wrong  in  suing  ir 
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dMneter  upon  any  portion  of  it.    One 
ponible  ineonTeiiieiice  hat  been  tubmitted 
to  our  attention,  namely,  such  a  one  at 
BiAjr  occur  in  the  case  cited  in  Buller's 
Nid  Prims;  but  Mr.  Justice  BuUer  has 
gifen  a  satiafactory  answer  to  the  difficulty 
in  the  same  passage — for  he  says,  *<  Per- 
haps it  would  have  been  helped  by  a  Ter- 
diet,  because  for  rent  due  in  his  own  time, 
he  need  not  declare  as  executor,    and, 
therefore,  if  it  had  been  tried,  the  Judge 
engfat  not  to  have  permitted  him  to  prove 
ml  due  to  himself  in  his  own  right'*  An- 
other inconvenience  has  been  urged  upon 
■a — that  which  may  arise  from  the  payment 
of  eoata ;  but  to  this  a  satisfactory  answer 
11  also  given  in  Camell  v.  Watts,    There 
Mr.  Justice  Lawrence  said,  '*  The  reason 
why  an  executor  suing  in  his  representa- 
tive character  shall  not  bo  liable  to  costs 
if  he  &il,  is  because  he  is  supposed  not  to 
be  cognisant  of  the  contracts  made  by 
Us   testator;   but  as  he  must  be    cog- 
nisant of  all  contracts  made  by  himself 
personally,  though  in  his  representative 
ehnracter,  and  as  he  might  declare  upon 
diem  in   his  own  right,   there  is  reason 
why  he  should  not  be  exempt  6rom  costs 
in  case  he  fail   in  his  action."     We  are 
not  prepared  to  overturn  these  authorities, 
and  unless  we  do  so,  the  plaintiffs  are  en* 
titled  to  sue  here,  as  they  have ;  and  the 
description  which  they  have  given  of  them- 
ttlvea  is  correct  and  accurate.     We  have 
been  pressed  with  one  other  difficulty,  that 
which  arises  from  the  nature  and  doctrine 
sf  set-off.     This  case  must,  however,  be 
decided  upon  principles  which   were  in 
cxbtenoe  long    anterior   to    the  statutes 
t  and  8  Geo.  St,  which  first  gave  the  right 
ofaet-oS    The  doctrine  of  set-off  cannot, 
iir  a  UKHnent,  be  allowed  to  alter  the  law 
of  evidence.    Looking  at  the  entire  of  this 
vgument,  I  confess  I  do  not  feel  its  weight, 
iir  the  parties  may  sue  in  their  represen- 
tttive  character  for  a  cause  of  action  aris- 
ing since  the  death  of  the  testator ;  yet,  if, 
« in  CkUds  v.  Monins  (13),  they  describe 
(hcmselvea  as  executors,  they  are  person- 
dy  bound,  why,  in  the  case  before  the 
CiNirt,  may  not  the  defendants  consider 
tisas  a  personal  contract,  which  may  have 
tten  pface  between  themselves  and  the 

(13)  f  Brod.  &  BiBg.  461. 
NswSiaiESylL— C.P. 


plaintiffs.  It  is  not,  however,  necessary 
for  me  to  give  any  deci^d  opinion  as  to 
the  doctrine  of  set-off,  as  it  is  right  to 
decide  this  case  on  the  merits  as  they  have 
been  submitted  to  the  jury.  The  plaintiffs, 
in  my  opinion,  are  entitled  to  recover.  As 
to  the  propriety  of  rejecting  the  description 
as  immaterial  and  mere  surplusage,  I  take 
the  case  in  1  Ventris  to  be  decisive.  The 
rule  should  be  discharged. 

Pass,  J.— I  am  of  the  same  opinion. 
The  nature  and  description  of  the  commo« 
dities  to  be  disposed  of,  make  this  case 
stronger  for  the  plaintiffs.  These  commo- 
dities were  threefold — the  stones  which  lay 
on  the  wharf  at  the  time  of  the  testator's 
death,  those  which  were  taken  out  of  the 
freeliold,  and  tliose  which  were  taken  out 
of  the  leasehold  quarries.  Now,  it  was 
actually  necessary  to  sell  those  which  lay 
on  the  wharf,  and  the  plaintiffs  could  of 
course  sue  for  them  in  their  representative 
character.  I  concur  perfectly  in  the  obser« 
vation  of  my  Loni,  that  the  parties  who 
dealt  with  the  plaintiffs  in  their  representa- 
tive character  cannot  turn  round  and  make 
the  assumption  of  such  character  a  ground 
of  objection.  Then,  as  to  the  buying  of 
other  stones  for  the  purpose  of  mixing  with 
those  brought  from  the  quarries  of  the  tes- 
tator, I  also  agree  in  the  observations  of 
my  Lord.  It  is  just  aa  ifa  wealthy  book- 
seller in  London  were  to  die,  and  his  shop 
were  kept  open  after  his  death ;  if  a  book 
were  inquired  for  which  was  not  in  the 
shop,  they  who  were  interested  in  the  con« 
cerns  of  the  deceased  would  of  course  pur- 
chase it  of  another  bookseller.  With  regard 
to  the  quarries,  if  they  were  all  freehold 
the  case  may  admit  of  a  very  different  con- 
sideration ;  hut  some  of  them  were  lease- 
hold, and  their  produce  should  of  necessity 
be  put  in  a  course  of  administration.  The 
executor  is  not  obliged  to  sell  at  once ;  he 
may  retain  the  effects  until  he  can  Fell  them 
for  the  benefit  of  the  estate.  The  great 
question  is,  if  the  goods  are  not  assets — it 
is  agreed  they  are.  Cotrell  v.  JFatt*  and 
Kmg  V.  Thorn  go  the  full  length  of  de- 
ciding this  case.  To  these  may  be  added  the 
opinion  of  Lord  Tenterden  in  a  later  case, 
Dawbiggin  v.  Harrison  (14),  which,  from 

(14)  9  Bam.  h  Cnm.  666  ;  a.  c.  8  Ijtw  Joum. 
K.B.  175. 
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the  eminence  and  erudition  of  his  Lord* 
ship,  is  entitled  to  the  respectful  considera- 
tion of  succeeding  Judges.  In^the  case 
referred  to,  Lord  Tenterden  says — "  Sup- 
pose the  goods  belonging  to  tlie  intestate 
had  been  sold  by  the  plaintiff  to  the  de- 
fendant af\er  the  death  of  the  intestate,  she, 
the  plaintiff,  might  sue,  as  administratrix, 
for  the  price  of  the  goods.  So,  if  the 
defendant,  after  the  death  of  the  intestate, 
had  received  money  belonging  to  his  estate, 
she  might  sue  for  that  money  as  adminis- 
tratrix, and  she,  as  administratrix,  might 
account  with  the  defendant  respecting  such 
monies."  I  am  not  sorry  that  the  Court 
have  come  to  the  determination  of  dis- 
charging the  rule,  as  this  is,  in  my  opinion, 
as  dishonest  a  defence  as  was  ever  made  in 
a  court  of  justice. 

Gaselbe,  J. — I  also  think  that  this  ver- 
dict should  not  be  disturbed.  There  is,  I 
think,  a  distinction  where  a  party  sues  and 
says — "  A  B,  executor  of,"  &c.  and  where  ha 
says — "  A  B  sues  as  executor ;"  the  word 
executor  may  be  rejected,  but  I  am  not 
prepared  to  come  to  the  same  conclusion 
with  regard  to  the  words  ai  executor.  But 
here,  I  think,  the  parties  may  declare  in 
their  representative  character.  The  ground 
of  my  opinion  is,  that  the  parties  have 
treated  them  as  executors,  not  alone  in  the 
purchase  of  goods,  but  in  the  drawing  and 
acceptance  of  bills  of  exchange. 

BosANQUET,  J. — I  am  of  the  same  opinion. 
It  is  not  necessary  to  enter  into  any  discus- 
sion of  the  case  in  Ventrts^  in  which  the 
character  of  representative  was  rejected  as 
immaterial.  There  is  no  case  of  misjoinder 
submitted  to  our  consideration.  The  only 
point  is  that  of  variance,  and  the  evidence 
was,  in  my  opinion,  sufficient  to  prove  that 
the  goods  were  sold  to  the  defendants  by 
the  plaintiffs  in  their  representative  charac- 
ter ;  and  the  contracts  during  the  whole 
transaction  were  made  whilst  the  goods  of 
the  testator  were  in  a  course  of  administra- 
tion. As  to  the  property  itself,  some  was 
leasehold,  some  freehold, — and,  in  all  their 
contracts,  the  defendants  treated  the  other 
parties  in  their  representative  capacity.  It 
is  unnecessary  to  go  further  into  the  case, 
as  all  its  circumstances  have  been  already 
so  fully  stated  by  my  Lord  Chief  Justice. 

Rule  discharged. 


[As  to  a  case  where  misjoinder  of  coanta 
is  not  a  cause  for  the  arresting  of  the  jndg^ 
ment,  if  the  verdict  be  for  the  plaintiflfon 
the  counts  well  joined,  and  for  the  defen- 
dants on  the  others,  see  Kightly  ▼.  Birch 
(15).  There,  in  an  action  against  the  sheriff 
for  a  false  return,  the  first  six  counts  were 
in  torr,  and  the  four  last  in  assumpsit — ver« 
diet  for  the  plaintiff  on  the  first  six  countt, 
and  for  the  defendant  on  the  four  last. 
Upon  motion  in  arrest  of  judgment,  and 
rule  niii  on  the  ground  of  misjoinder,  it  wet 
contended  in  support  of  the  rule,  that, 
though  the  verdict  was  entered  on  the  first 
six  counts  only,  the  misjoinder  was  not 
cured ;  and  Bage  v.  ^roiiiif^/(16)  was  cited, 
where  trover  and  assumpsit  were  joined, 
and  upon  non  culp.  pleaded,  verdict  for  the 
defendant  quoad  the  trover,  and  for  the 
plaintiff  quoad  the  assumpsit.  It  was  re— .« 
solved  by  the  whole  Court  that  these  two^ 
could  not  be  joined,  and,  though  the  jui 

had  severed  them,  yet  the  declarmtion  beii 

ill  ab  initio,  the  plaintiff  ought  not  to  har^ 
judgment.     But  the  Court,  discharged  the 
rule.  Lord  Ellenborough  saying  that  the 
case  referred  to  had  its  day,  and  that  it  was 
time  it  should  cease.] 
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Devise  of  securities  far  Money — Wofis 
carrying  the  legal  estate  to  Trustees — 1  WilL 
4.  c.  GO.  s.  8. 

A  mortgagee  in  fee  of  certain  lands  aid 
farm-houses,  makes  his  will,  and  devises  Ail 
messuages,  dwelling' houses,  buildings,  dUf- 
tels  real,  ready  money,  securities  ybr  numeft 
debts  to  him  owing,  and  personal  estate  sf 
any  nature  or  kind  whatever,  to  trustees^  ikar 
heirs,  executors,  administrators,  and  astigU, 
upon  certain  trusts: — Held,  that  by  McA 
devise,  the  legal  estate  in  the  funds  ofwM 
the  testator  was  mortgagee,  passed  to  tk 
trustees. 

The  1  mil.  4.  c.  60.  ff.  8.  enaeU,  ""tkt 
if  it  shall  be  uncertain,  where  there  are  iVM^ 
ral  trustees,  which  of  them  was  the  surtmffi 
or  it  shall  be  uncertain  whether  the  tnuHif 


(15)  SMau.  &Selir.  53S. 
(t6)  S  Uv.  99. 
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kU  hmmm  §o  Aom  hetm  teited  at  aforesaid, 
hi  Immg  or  deadf  or  if  knomn  to  be  dead,  U 
dmii  moi  be  kmnem  ivAo  it  hit  heir,  ^c,  then 
tmi  oi  every  or  amy  tueh  case,  ii  shall  be 
Imrfal  for  ihe  taid  Court  of  Chancery  to 
rfrred  any  tueh  person  whom  tuch  Court  may 
dank  proper  to  appoint  for  that  purpose,  in 
ihe  piaca  ^  the  trustee  or  heir,  to  convey 
seek  ieutdf  4^.,  as  the  said  Court  shall  think 
pmer. 

ihuof—If  the  trutUe  be  illegitimate, 
nd  die  mfAoMl  itsue;  and,  consequently,  it 
it  knomn  that  he  has  no  heir — is  such  case 
mcAm  the  Btktection^  "if  known  to  be  dead, 
it  •hall  not  be  known  who  is  the  heir"  ? 

A  CasBi  of  which  the  following  is  the 
inbetanee*  was  sent  by  the  Vice  Cliancellor, 
for  tho  opinion  of  the  Court. 

Joaeph  Crewe,  who  was  illegitimate,  and 
died  withoat  lawful  issue,  was  the  mort- 
gsgee  in  fee  of  certain  lands  and  houses,  on 
which  he  advanced  the  sum  of  1,000/.  The 
norcgage  deeds   were  dated   the   8rd  of 
April   and    1st  of  May    1788.     By  will, 
dated  the  19th  of  April  1799,  Crewe,  the 
mortgagee,  after  charging    his    real   and 
personal  estate  wiih  an  annuity  of  201.  for 
his  aervant,   M.  Jones,   and   some  otlier 
legacies,  devised  his  messuages  or  dwell- 
ing-houses, buildings,  chattels  real,  ready 
money,  teeuritiet  for  money,  debts  to  him 
owing,  and  personal  estate,  of  any  nature 
or  kind  soever,  save   what   were   therein 
otherwise  disposed  of,  lo  My  tton  and  Currie, 
their  heirs,  executors,  administrators,  and 
assigns,  for  the  following  purposes: — that 
part  which  consisted  of  money  to  be  invest- 
ed in  the  funds  or  real  securities ; — the 
dividends  and  produce  of  the  money  invest- 
ed, and  the  rents,  issues,  and  profits  of  the 
laal  devised  chattels  real,  to  J.  Capper  for 
lilby  and,  after  his  decease,  the  residue  to 
be  divided,  or  the  securities  subsisting  for 
the  aame,  to  be  divided  amongst  the  chil- 
dren of  tlie  aaid  J.  Capper. 

Upon  the  S4th  of  May  1 808,  the  sum  of 
1,000/.  advanced  by  Crewe  upon  mortgsge, 
was  paid  by  tlie  mortgagor  to  the  surviving 
trustee  under  the  will,  and  the  latter  convey- 
ed the  mortgaged  premises  to  the  mortgagor. 
Upon  the  let  of  June  1881,  C.  D.  was  ap- 
poioted  under  an  order  of  the  Court  of  Chan- 
ce^,  to  reconvey  the  said  premises,  which 
^ere  contained  in  the  mortgage  deed  of  the 


1st  of  May  1788,  under  1  Will.  4.  c.  60, 
and  the  reconveyance  was  accordingly  made 
in  pursuance  of  such  order.  The  questions 
for  the  opinion  of  the  Court  were,  whether 
the  legal  estate  in  the  said  premises,  com- 
prised in  the  indenture  of  mortgage,  of  the 
1st  of  May  1788,  passed  under  the  will  of 
J.  Crewe,  to  the  said  My  tton  and  Currie, 
and  the  survivor  of  them  :  if  so,  they,  as  a 
matter  of  course,  passed  under  the  deed  of 
conveyance  of  the  24th  of  May  1808,  made 
by  the  Kurviving  trustee,  to  the  mortgagor 
and  his  heirs. 

Secondly — If  the  said  premises  did  not 
pass  under  the  will  of  Crewe,  did  the  legal 
estate  pass  under  the  reconveyance  exe« 
cuted  under  the  order  of  the  Court  of 
Chancery  ? 

Stephen,  Serj,,   for  the  plaintiffs.— The 
question  submitted  by  the  Vice  Chancellor 
for  the  opinion  of  the  Court  is,  whether  the 
legal  estate  in  the  premises  comprised  in  the 
indenture  of  mortgage  of  the  1st  of  May 
1783,  passed  under  the  will  of  the  said 
Joseph  Crew,  to  the  said  Currie  and  Myt- 
ton,  and  the  survivor  of  them.     The  tes- 
tator, Joseph  Crewe,  was  illegitimate,  and 
died  without  issue.      The  objection  was 
made  by  the  parties  who  intended  to  pur- 
chase, and  the  doubt  was,  whether  the  legal 
estate  in  the  mortgaged  premisei  passed 
under  the  will,  for  if  it  did  not,  the  case 
was  not  within  1  Will.  4.  c.  60.  s.  8,  Sir  £• 
Sugden's  Act,  which  enacted,  that  "  where 
any  person  seised  of  any  land  upon  any 
trust,  shall  be  out  of  the  jurisdiction  of,  or 
not  amenable  to  the  process  of  the  Court 
of  Chancery,  or  it  shall  be  uncertain,  where 
there  were  several  trustees,  which  of  them 
was  the  survivor,  or  it  shall  be  uncertain 
whether  the  trustee  last  known  to  have  been 
seised  as  aforesaid,  be  living  or  dead,  8rc.,  or 
if  any  trustee  seise^l  as  aforesaid,  or  the  heir 
of  any  such  trustee,  shall  neglect  or  refuse  to 
convey  such  land,  for  the  space  of  twenty- 
eight  days  next  after  a  proper  deed  for  mak- 
ing such  conveyance  shall  have  been  tendered 
for  his  execution,  &c.,  it  shall  be  lawful 
for  the  said  Court  of  Chancery  to  direct 
any  person,  whom  such  Court  may  think 
proper  to  appoint  for  that  purpose,  in  the 
place  of  the  trustee  or  heir,  to  convey  6uch 
land  to  such  person,  and  in  such  manner  as 
the  Court  shall  think  proper,  and  every 
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1  conveyance  sball  be  as  effectual  as  if 
trustee  seised  as  aforesaid,  or  his  heir, 
.  made  and  executed  the  same."     Upon 
argument,  before  the  Vice  Chancellor, 
had  no  doubt  of  the  legal  estate  having 
ssed ;  but  the  purchaser  would  not  be 
lisfied  with  the  title,  in  consequence  of 
le  decision  in  Oalliers  v.  Afoss  (1),  and  the 
^iee  Chancellor,  thinking  that  it  would  be 
00  strong  a  proceeding  for  him,  to  give  an 
opinion  inconsistent  with  the  decision  of  the 
Court  of  King's  Bench,  has  sent  the  case 
for  the  judgment  of  this  Court.     If  the 
Court  of  Common  Pleas  adhere  to  that  de- 
cision, (which  is  very  doubtful,)  it  will  be 
easy  to  shew  that  the  cases  are  distinguish- 
able ;  if,  upon  the  other  hand,  the  authority 
of  that  case  is  upheld,  that  is,  if  the  legal 
estate  in  the  mortgaged  jj^remises  do  not 
pass,  it  will  be  equally  easy  to  shew,  that 
ilie   case  before  the  Court  is  within  the 
provision  of  Sir  E.  Sugden's  Act. 

In  this  case,  Crewe  was  illegitimate,  and 
had  no  issue  ;  the  words  of  the  statute  are, 
"or  it  shall  be  uncertain  whether  the  trustee 
last  known  to  have  been  seised  as  aforesaid, 
be  living  or  dead,  or  if  known  to  be  dead, 
it  shall  not  be  known  who  is  bis  heir,"  the 
Court  is  then  authorized  to  act  on  the  max* 
ini  of  Non  existentibus  et  mm  apparentUnu 
eadem  est  ratio.  The  case  of  Crewe  is 
within  the  statute :  that  provides  in  caae  of 
its  not  being  known  who  the  heir  is,  &c. 
But  here  it  is  known  that  the  party  has 
no  heir  ;  such  case,  if  not  within  the 
words,  is  within  the  equity  of  the  statute ; 
and  is  certainly  within  the  mischief  which 
it  was  enacted  to  prevent.  If,  however, 
there  were  a  doubt  on  the  subject,  the 
words  of  the  act  may  be  enlarged,  so  as 
to  furnish  a  remedy,  just  as  we  find  it  laid 
down  in  Plowden,  467,  that  the  statute  of 
9  Edw.  3.  c.  3,  which  ordains,  that  in  an 
action  of  debt  against  executar$,  he  who 
comes  first  by  distress,  shall  answer,  is 
extended  by  equity  to  administrators^  and 
such  of  them  as  come  first  by  distress,  shall 
answer  by  the  equity  of  the  statute,  quia 
suut  in  nequali  genere.  For  this  equitable 
interpretation  of  the  law  is  well  defined,  to 
be  '*  Equitas  est  verborum,  legia  directio  efiB- 
cacius,  cum  una  res  solummodo  legis  cave- 
atur  verbis,  ut  omnis  alia  in  aequali  genere 

(1)  9  B.  &  C.  267;  B.C.  7  Lair  Jonm.  K3.  109. 


eisdem  caveator  Terbia."  PkmJL  467.    Now 
the  incident  before  the  Court,  ia  wilhm  tW 
genus  provided  for  by  the  act.     The  sta- 
tute speaks  of  those  whose  heirs  are  doc 
known,  and  here  it  is  known  that  the  parly 
has  no  heir.     It  is,  therefore  clear,  that  the 
equitas  verborumf  which  comprehends  ad- 
ministrators as  well  as  exeeutors,  should  in 
this  case  be  so  extended  as  to  provide  a 
remedy  for  the  mischief,  against  which  the 
statute   was    enacted.     In    the   reporter's 
note  to  Eyston  v.  Studd  (2),  it  is  aaid.  '*  In 
order  to  form  a  right  judgment  when  the 
letter  of  a  statute  is  restrained  and  when 
enlarged  by  equity,  it  is  a  good  way,  when 
you  peruse  a  statute,  to  suppose  that  the 
law-maker  is  present,  and  that  you  have 
asked  him  the  question  you  want  to  know, 
touching  the  equity,  then  you  must  give 
yourself  such  an  answer  as  you  innagine  he 
would  have  done,  if  he  had  been  present.** 
The  difficulty  which  appears  to  the  pur^ 
chaser,   arises  from   the  decision  of  the 
Court  of  King's  Bench  in  Oalliers  v.  Moss^ 
so  lately  as  the  year  1829.     The  action 
was  replevin  for  taking  the  plaintifT'a  goodi; 
the  defendsnt  made  cogniiance  as  the  bai- 
liff of  one  John  Alsop,  for  half  a  year's 
rent  of  a  house.     Alsop  was,  it  appean^ 
the  surviving  executor  of  one  Nightingsick 
who  was  the  mortgagee  in  fee  of  the  hoiie 
in  question.     The  mortgagee  died,  having 
by  his  will,  devised  a  portion  of  his  real 
estate  to  M.  B.    Testator  then  said.  "  And 
subject  to  the  payment  of  the  said  levenl 
annuities  and  pecuniary  legacies,  I  give  sad 
devise  all  my  manors,   farms,  messus^ 
lands,  tenements,  &c.,  unto  the  said  J.  T. 
T.  S.  and  J.  Alsop,  their  heirs  and  aasaga 
until  such  time,"  &c.  Tiien  came  the  Iblkf 
ing  clause,  ''Also  I  give  and  bequeathalli 
stock  in  trade,  cotton-mill,  nuicliioery,  f 
plements,  utensils,  ready  money,  and  at 
rities  for  money,  debts,  &c«,  not  hereii 
fore  specifically  bequeathed,  to  the  said  J 
T.   S.  and  J.  Alsop,  their  executora 
ministrators,  and  assigns,  upon  the  t; 
and  to  and  for,  &c.,  that  is  to  aay, 
trust,  that  they,  the  said  J.  T.,  T.  ^ 
J.  A.,  or  the  survivor  of  them,  or  th« 
executors,  administrators,  or   assign 
spectively   of  such   survivor,"   &c. 
learned  Judge  who  tried  the  cause. 

(«)  Plowd.  467. 
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ilegal estate  in  themortffaged 
d  in  the  executors  of  tiie 
ine  of  that  clause  in  the  will, 
rised  all  his  manors,  farms, 
them  ;  and  the  jury  found  a 
lefendant.    Upon  motion  for 

eause  shewn,  the  Court  were 
the  general  devise  of  money, 
,  aecnrities  for  money,  were 
Mas  the  mortgage  property, 
inch  conclusion,  the  Court 

first  clause  of  the  will,  in 
lor  derised  to  trustees,  their 
ns ;  and  in  the  latter  part  of 
^  rid  of  the  word  "  heirs," 
t  only  referred  to  the  estate 
I  first  devised.  Thus  it  wai 
tion  of  the  word  of  inherit* 
I  clause,  that  the  Court  came 
ion  that  the  general  words 
!Ot  to  pass  the  mortgsged 
e  Court  also  held,  that  Crips 
as  not  an  authority  to  shew 
Tall  the  goods,  monies,  hills, 
irtgages,  or  specialties  for 
I  good  devise  of  the  lands 
The  words  of  the  devise  in 
I  were,  "  all  his  goods,  mo- 
londs,  mortgagei  or  special- 
•"  To  attain  such  condu- 
er  case,  one  would  he  apt  to 
IS  the  Court  got  rid  of  the 
in  Oaiikr$  v.  Moit^  in  like 
last  have  gotten  rid  of  the 
{ea,**  in  the  case  in  Cro.  Car. 
iwever,  did  not  adopt  such 
ley  inspected  the  record  of 
rdict,  and  found  that  there 
I  the  will  going  greatly  be- 

the  report.  According  to 
lort,  tesutor  gave  Robert  all 
es,  bills,  or  honda,martgageif 
,  and  made  him  his  executor, 
g  to  the  record,  the  will  con- 
I  do  make  him  my  full  and 

yea,  alao  my  heir  of  this 
le  testator  had  not  any  other 
hat  freehold  estate,  of  which 
ansidered  as  making  Robert 
itator  there  also  limited  the 
frt,  BO  long  as  he  shall  have 
ody,  and  then  it  is  limited 
lut  it  should  be  remembered, 

;8)  Cfo.  Car.  37. 


that  this  conclusion  is  founded  on  the  sup- 
position, that  the  reporter,  Sir  O.  Croke,  is 
mistaken  in  the  ground  of  the  decision ; 
until  this,  however,  is  proved  in  the  most 
satisfactory  manner,  Crips  v.  Grytil  must 
be  considered  as  an  authority ;  and  there 
is  nothing  adverse  to  the  doctrine,  except 
the  dicta  of  Judges,  and  deciiions  that  the 
beneficial  interests  aud  legal  estates  in  mort« 
gaged  premises,  went  to  the  heir  or  the  ex* 
ecutor,  according  to  their  nature  and  de- 
scription. There  is  another  inconvenience 
from  the  decision  in  GalUers  v,  Mai$ :  by 
the  rule  of  law,  the  legal  estate  in  mort* 
gaged  lands  goes  to  the  heir  of  the  mortgagee, 
but  the  beneficial  interest  goes  to  his  ex- 
ecutor ;  now,  it  would  be  a  great  conve- 
nience if  both  vested  in  the  same  person. 
There  ia  not  a  single  case  in  which  it  is  not 
held  that  these  words  pass  the  legal  estate, 
excefM  that  of  Silvester  v.  /uiiror  (4) :  there 
it  was  held,  that  a  testator,  a  mortgagee, 
devising  all  the  rest  and  residue  of  his  free- 
holil,  leasehold  and  copyhold  estates  in  pos- 
session or  reversi<in,  together  with  all  his 
goods,  chattels,  &c.,  mortgages  and  debts, 
to  a  legatee,  subject  to  the  pnyment  of  his 
debts,  &c.,  and  also  appointing  the  legatee 
executor  of  his  will,  had  not  thereby  de- 
vised the  legal  estste  in  the  mortgaged  pre- 
mises to  such  legatee,  and  that  such  legal 
estate  did  not,  therefore,  vest  in  him,  but 
descended  to  his  heir-at-law.  Lands  mort- 
gaged, may  be  properly  described  as  secu- 
rities for  money ;  there  is  no  ambiguity  in 
the  phrase  ;  nothing  can  he  understood  by 
if,  St  tenntiii,  except  that  which  is  conveyed 
by  way  of  pledge.  In  B»  parte  Wkitaker 
(5),  wliere  a  mortgagee  in  fee  devised  all 
the  rest  and  residue  of  his  landa  and  here- 
ditaments, and  goods,  chattels,  mortgageSf 
monies,  and  aecurities  for  money,  and  all 
other  his  real  and  personal  estate,  the 
Master  reported  that  the  freehold  and  in- 
heritance of  the  mortgaged  premisea  passed 
by  the  will  of  the  moriMgee,  and  his  re- 
port was  confirmed.  In  Jteavotaee  v.  Coeper 
(6),  where  tlie  testator,  after  certain  devises 
of  his  real  estate,  gave  and  devised  all  the 
rest,  residue,  and  remainder  of  his  freehold 
lands,  messnagea,  &c.  to  his  wife,  her  heirs 
and  assigns ;  and  added,  as  to  all  the  rest, 

(4)  10  Pries,  78. 

(5)  Sand,  on  Uses  and  Trusts,  S86,  Std  sd. 

(6)  SMtdd.371. 
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neaifiiw.  mffi  nmmmder  n/f  Urn  gmtei,  bnok 
de\ttn,  biiU.  iMiuu,  mart^mtfes  and  other 
aerarrtws  rbr  nonrv.  lie  beqaeatbed  cbem 
to  hie  «id  ^le— ihe  qnestion  in  the  came 
waa,  arhether  riie  &e  in  tfaeee  mortgaged 
estates  puaed  by  the  tcsutor'a  will  to  his 
vnte,  90  as  to  make  iiis  lieir  an  uimrceiiBaiy 
party  to  the  eunreyanee  of  them*  Tbe 
Vice  Qianeeilor  aud.  '*  I  am  of  opinion 
that  the  naortgnieed  &e  will  paaa  to  the 
wife  by  che  sabacqneat  iin  of  mortgages 
and  other  aecnncxea  cur  money*  though 
coupled  with  personal  property."  It  is 
certainly  di£cnlt  to  reconcile  these  deci- 
sions with  that  in  Gailiers  ▼.  Jfuar.  These 
cases  are  still  further  eonttrmed  by  ^SImtv- 
ehtldi  ▼.  Sckioit  .7  :  there,  the  testator 
devised  the  interests  or  proceeds  of  cer- 
tain farms,  oaortgaced  tor  t^SOOL  He  had, 
it  appeared,  three  years  be&re  tha  date  of 
the  will,  obtained  a  dvedoanre  of  the 
estate  in  qaesdon,  which  was  mortgaged 
to  him  in  fee.  The  Master  of  the  Rolls 
hekl,  that  the  estate  originally  on  mort- 
gage, bat  foreclosed,  paasied,  it  appearing 
to  be  the  intention  of  the  testator  to  dis- 
pose of  aii  his  interest.  I£^  notwithstand- 
ing these  authorities,  the  deckion  in 
OaUier$  v.  J/eu  be  deemed  correct,  there 
are  cireomstances  which  plainly  distin- 
gnish  the  two  cases.  In  that  before  the 
Court,  there  are  two  specific  derises :  the 
first  of  real  property  ;  the  next  is  the 
devise  of  messuages  or  dwelling-houses, 
boiidinga,  chattels  real,  ready  money,  se- 
curities for  money,  to  Mytton  and  Currie, 
their  heirs,  Arc,  in  trust  for,  &c  And 
Lwd  Dray  broke  t.  Imskip  (8)  proves,  that 
hy  a  devise  in  general  terms,  a  trust  estate 
will  pass,  unless  an  intention  to  the  con- 
trary can  be  inferred  from  expressions  in 
the  will,  or  purposes,  or  objects  of  the  tes- 
fator.  Tliere  certainly  may  be  this  pecu- 
lisrity  in  (JallUrs  v.  Moss,  that  the  words 
may  not  be  large  enough  to  pass  the  legal 
AMtate ;  but  such  objection  cannot  be  raised 
here*  as  the  trust  is  not  limited  to  execu- 
tors, administrators,  &c.,  but  extends  to 
Mrg, executors,  adtniriistrators,  &c.  There 
is  another  ground  on  which  the  decision 
in  (faiiitrs  v.  Moss  may  be  viewed.  The 
Iflstalor  there  had  mrssuages,  buildings  in 

(7 )  5  Vm.  k  I).  45. 
(H)  8  Vts.  417. 


fee,  to  which  the  word  '*  heir"  ina]i 
but  here  the  testator  had  none  sd 
cept  those  which  he  held  as  mor 
Tiie  word  **  heirs'*  could  not  refoi 
be  sstisfied  by  any  preceding 
Where,  therefore,  the  word  haa  not! 
work  or  operate  upon,  except  the 
gaged  premises,  it  shews  it  to  be  the 
tion  of  the  testator  that  they  mus 
In  Doe  V,  Buckner  (9),  where  a  t 
gave  4,000/.  to  trustees,  in  trust,  f< 
tain  persons,  and  by  a  residuary 
gave  all  the  rest  of  his  estate  aiid- 
&c.  to  A.  and  B.,  their  executon 
adnumslralori,  (technical  terms,  a|^ 
to  persomdty) :  held,  that  a  house,  tl 
freehold  of  which  the  testator  was 
did  not  pass  by  the  will,  notwithst 
there  were  general  words  in  the  int 
tory  clause.  For  in  the  residuary  < 
there  were  no  words  to  pass  the  ca 
question.  Upon  a  similar  prindpl 
Court,  in  Gailiers  v.  Moss,  atuchedi 
tance  to  the  words  ''  executors,  ad 
trators,  &c.,"  and  came  to  the  cond 
that  tlie  words  ''securities  for  m 
when  associated  with  those  words  p 
personalty,  and  when  no  intention  a] 
cd  alhmde  on  the  part  of  tlie  testati 
not  convey  the  legal  estate  in  the  pn 
in  question. 

Coieridge,  Serj.,  for  the  defenda 
Gailiers  v.  Moss  is  decisive  of  the 
tion  now  before  the  Court.  The  dc 
there  is  not  new  law,  but  it  is  pei 
consistent  with,  and  conformable  t 
principles  of  preceding  authorities, 
is  not  the  slightest  intention  to  dispn 
proposition,  that  the  legal  estate  in 
gaged  lands  will  pass  by  will,  if  su 
the  clear  intention  of  the  testator ;  n 
is  it  intended  to  question  the  doctrii 
down  in  Lord  Brayhroke  ▼.  Inskipy  tl 
a  devise  in  general  terms,  a  tmst 
will  pass,  unless  an  intention  to  di 
trary  can  be  inferred  from  expressi 
the  will,  or  purposes  or  objects  of  the 
tor.  Upon  the  investigation  of  as 
of  this  nature  there  are  two  priii 
which  the  Court  is  bound  to  tak( 
its  consideration : — Are  apt  and  tuf 
words  used  by  the  testator  to  conv 
legal  estate  in  question  ?  And  does 

(9)  C  Tenn  Rep.  610. 
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e  tmte  of  the  will  to  be  the  clear 
Ivocal  intention  of  the  testator 
satateahould  paas  ?  In  the  pre* 
both  these  questions  must  be 
n  the  negative.  The  words  used 
tator  are  neither  apt  nor  suffi- 
loea  it  appear  to  be  his  intention 
pi  estate  should  pass. 
Chysilt  in  Cro.  Can,  has  been 
y  the  other  side,  but  they  should 
)k  the  case  of  fVilkifuon  v.  Merry* 
t  reported  in  the  same  book, 
xcial  verdict  in  ejectment,  the 
!St  reported  (fol.  447)  was  this  : 
i  seised  of  lands  in  A,  B,  C»  in 
knds  in  C  being  in  him  by  way 
^e,  and  forfSiled,  he  devised  the 
.  and  B  to  several  persons  and 
,  and  added  this  clause — '*  All 
Its  goods,  chattels,  leases,  estates, 
debts,  ready  money,  plate,  &c., 
■to  his  wife,  whom  he  made  exe« 
Fhe  wife  entered  into  the  land 
9  devised  it  to  the  defendant  and 
and  died.  The  sole  question 
ler  the  fee  passed  to  the  wife  by 
liy  the  name  of  *'  all  his  estate, 
"  &c.  The  Court  held,  that  no 
to  her. 

ae  was  again  discussed  in  the 
;  (fbl.  449),  and  it  was  strongly 
t  an  estate  in  fee  passed.  But 
adhered  to  their  opinion  that  no 
)  Croke  saying  '*  that  the  greater 
t>uld  have  been,  whether  an  es- 
e  had  passed  to  the  wife  if  she 
iKve,  biecause  it  is  coupled  only 
nal  things,  as  goods,  leases,  es- 
fo^et,  debts,*'  &c.  But  the  Court 
It  if  the  testator  devised  all  his 
ich  land,  or  had  mentioned  that 
eh  land  mortgaged  in  fee,  and 
r  mortgage,  the  fee  had  passed. 
I  Ux,  V.  Mordaunt  (10),  the  testa- 
;  a  mortgage  in  fee  of  lands  in 
evised  his  mortgages  to  his  two 
and  their  executors  and  adminis- 
d  devised  his  lands  in  Fenlake, 
li  he  had  entered  upon  forfeiture 
tgage,  to  his  two  daughters  and 
•  One  of  the  daughters  dying 
sue,  her  husband  and  adminis- 
med  a  moiety  of  the  lands  in 


Fenlake  as  part  of  his  wife's  peraonal  pro- 
perty, it  bemff  a  mortgage  not  foreclosed, 
nor  the  eqaity  of  redemption  released. 
Per  Cttriam^ Although  it  is  a  mortgage 
as  between  the  mortgagor  and  mortgagee, 
yet  the  testator's  intent  was,  that  it  should 
pass  to  his  daughters,  as  a  real  estate  to 
them  and  to  their  heirs,  and  not  as  part  of 
his  personal  estate;  and,  one  daughter  be- 
ing dead  without  issue,  it  descends  and  goes 
to  the  sister  as  heir-at-law,  and  the  hus- 
band ought  not  to  have  any  part  thereof  as 
personal  estate.  Silvester  v.  Jarman  has 
been  referred  to  as  an  exception  to  a 
general  rule,  but  it  was  held  there,  and 
properly,  by  the  Chief  Baron,  that,  when 
a  trustee  devises  all  his  real  estate,  per  sr, 
for  purposes  to  which  the  trust  property 
could  not  legally  be  applied,  the  necessary 
construction  for  that  reason  would  be,  that 
it  was  not  intended  to  pass,  because  the 
objects  of  the  devise  were  incompatible 
with  the  trust.  The  general  woids  re- 
quired, according  to  Lord  Eldon,  in  Braw" 
broke  V.  Inskip,  are  not  to  be  found  in  the 
will  which  is  the  subject  of  discussion.  In 
Ex  parU  WkUaker,  the  words—"  all  the 
rest  and  residue  of  his  lands  and  heri- 
ditaments"  were  sufficientlycomprehensive 
to  pass  the  legal  estate.  There  is  no  ana^ 
logy  between  this  case  and  Renvoizee  ▼• 
Cooper,  for  there,  the  words  in  the  clause 
*'  as  to  all  the  rest,  residue  and  remainder 
of  his  estates"  may  support  the  decision. 

The  doctrine  laid  down  in  SUversckUdi 
V.  Schiott  was  extra-iudiciaL  The  Court 
would  no  doubt  be  a  little  startled  at  hear- 
ing, that  the  gifl  of  the  money  would  have 
carried  the  interest  in  the  land  on  which  it 
was  secured  ;  whereas  The  Duke  of  Leeds 
V.  Munday  {II)  is  an  authority  to  shew 
that  such  gift  would  not  be  attended  with 
such  consequence. 

It  being  perfectly  clear  that,  in  the  case 
before  the  Court,  tliere  are  not  general 
words  to  carry  the  legal  estate,  it  is  equally 
clear,  that,  from  the  association  of  the 
words  to  be  found  in  the  document,  and 
other  circumstances,  it  was  not  the  inten- 
tion of  testator  that  such  estate  should 
pass.  With  regard  to  the  collocation  of 
words,  the  rule  is  moscitur  d,  soeiis.  The 
collocation  here  is,  '*  messuages  or  dwell- 


(10)  S  Vtrn.  581. 


(11)  sv«8.sia. 
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ing-houtet,  buildings,  chattels  real,  ready 
money,  securities  for  money,  debts,"  &c« 
It  is  evident,  from  such  arrangement,  the 
testator  could  not  intend  to  pass  the  legal 
estate  of  the  mortgaged  lands.  The  Court 
will  also  consider  the  nature  of  the  trusts 
in  the  residuary  clause — so  much  thereof 
as  consisted  in  money  to  be  invested  in  the 
funds  or  real  securities ;  then,  the  divi* 
dends  and  produce  of  the  money  invested, 
and  also  the  rents,  issues  and  profits  of  the 
last  devised  chattels  real,  to  Capper,  for 
life,  and,  after  his  decease,  to  divide  such 
residue,  &c.  unto  and  among  the  children 
of  the  said  Capper.  Surely,  it  could  not 
be  in  the  contemplation  of  the  testator  that 
mortgaged  property,  which  was  liable  to 
be  re-daimed  by  the  mortgagor,  should 
pass  by  such  devise.  Nothing  could  be 
more  clear  than  that  he  intended  to  dispose 
only  of  that  property  over  which  he  had 
absolute  controul.  He  could  not  have  in* 
tended  to  dispose  thus  of  a  certain  de- 
scription of  property  which  could  be 
taken  out  of  his  trustee  by  the  repayment 
of  the  money.  He  could  not  possibly 
have  intended  to  bequeath  an  annuity  of 
such  property  to  Jones.  When  the  Court 
finds,  as  m  this  case,  that  the  payment  of 
an  annuity  and  of  debts  is  charged  upon 
the  real  property,  it  must  be  inferred  that 
the  testator  did  not  intend  that  the  legal 
estate  in  the  mortgaged  premises  should 
pass,  inasmuch  as  there  are  objects  to 
which  the  legal  estate  in  the  mortgaged 
premises  is  not  applicable.  Upon  this  point 
Silvester  v.  Jarman  is  an  authority  not  to 
be  questioned.  In  IVall  v.  Bright  {li\  Sir 
Thomas  Plumer  says — "  The  way  of  rea- 
soning .with  respect  to  trust  estates  has 
been  this,  that  tlie  party  having  no  benefi- 
cial interest,  it  can  hardly  be  considered 
his  for  purposes  of  disposition ;  and  to  treat 
it  as  his  own,  would  be  quite  inconsistent 
with  its  nature.  He  has  no  right  to  dispose 
of  it  except  by  the  direction  of  his  ceititi 
que  tnut,  or  for  the  objects  for  which  it  is 
confided  to  him.'*  When  the  devise  is  not 
consistent  with  the  trust,  to  suppose  he 
meant  it  to  pass  is  to  suppose  he  was  doing 
an  act  of  injustice ;  this  the  Court  will  not 
presume,  and,  therefore,  says  that  he  did 
not  intend  to  include  it.  Doe  v.  JUad  (13) 

(IS)  1  Jac.  &  Walk.  494. 
(13;  BTermRtp.  118. 


is  an  authority  to  the  same  effee 
the  testator  subjected  all  he  ga 
residuary  clause  to  the  payms 
debts,  and  it  was  held,  that  be  d 
tend  to  give  anything  which  .wt; 
ject  to  such  debts ;  and  thai  the 
in  question,  which  he  held  as  |i 
being  so  subject,  did  not  paaa  J 
vise,  though  the  testator  iase< 
words.  Thus,  the  Court  peroeifi 
coming  to  a  decision  on  this  eaai 
to  be  guided  by  the  collocation 
alone,  but  it  wiU  also  take  into 
deration  the  purposes  finr  which 
perty  is  devised,  namely,  the  pA; 
annuity  and  of  debts,  purposes 
perfectly  inconsislpft  with  the- 
property  held  in  mortgage.  Ne 
clear  that  the  argument  foundf 
word  heirs  in  the  devise,  can  be  i 
nor  that  the  definite  meaning  inai 
by  the  opposite  party  can  be  atta 
Other  kind  of  property  may  paai 
for  some  of  that  devised  may  be 
held  by  the  testator  pur  outer  vi 
addition  of  the  word  Aetr«  might 
necessary  to  enable  the  party  to 
special  occupant  during  the  Itfis  ol 
que  vie  {I ^). 

Stephen,  in  reply. — The  argun 
ed  upon  the  assertion  that  the  te 
no  other  messuages  than  those 
held  in  mortgage,  is  destroyed  I 
at  the  devise  altogether.  In  tl 
report  of  Wilkinson  v.  Merrpla 
said  by  Berkley,  J.,  that  it  did  i 
to  be  the  intention  of  testator  to 
fee  ;  he  merely  intended  to  p 
things  whereof  he  was  possess 
extend  only  to  things  personal 
whereof  he  is  possessed,  and  nt 
hold  whereof  he  is  said  in  law  to 
In  Noyes  v.  Mordaunt  the  mor 
devised,  by  the  mortgagee  in  i 
two  daughters,  their  executors  \ 
nistrators,  and  the  land  upon  wh 
entered,  on  forfeiture  of  the 
was  devised  to  his  two  daughten 
heirs,  and  the  Court  held  th: 
passed  under  the  latter,  not  t] 
clause.  The  argument  in  Stives, 
man,  that  the  bequest  is  inconai 
the  terms  of  the  ultimate  trust,  is 

(14)  Vide  BUck.  Comiii.  voKt. 
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'm  bo  such  inconsistency 
*  iotunoe,  can  the  residue 
divided,  unless  the  trustee 
h«  charmcter  of  mortgagee 
Mffr  Wkiiaker  is  was  held 
tat0  did  pass.  The  Court 
\  chat  the  premises  devised 
)  testator  in  special  occu- 
t  if  tliey  did,  the  presump- 
nrvey  as  the  doctrine  could 
to  the  chattels  real.  The 
■r«  finally  driven  to  tlie 
the  word  heirs  might  have 
ike.  But  it  was  not  thus 
sidered  in  Gallien  v.  Mou, 
X  degned  it  roost  impor* 
»  p9*ure,  and  that  they 
0  A  decision  until  they  got 
iourt,  from  the  importance 
hed  to  the  word,  thought 
.  have  possibly  slipped  in 


certificate  was  sent :  — 

nurd  this  case  argued  by 
isidered  it,  and  we  are  of 
\  legal  estate  in  the  pre* 
in  the  indenture  of  mort- 
i>f  May  1783,  passed,  un- 
^oseph  Crewe,  to  William 
ird  Mytton,  and  the  sur- 
jT  the  devise  of  the  testa- 
>r  money  to  the  said  Wil- 
1  Richard  Mytton,  their 
,  administrators  and  as- 
fore,  passed  under  die  in* 
1th  of  May  180  J. 

"  N.  C.  TiNDAL. 

"  J.  A.  Park. 
''  J.  Gaselce. 

"  J.  B.  BOSANQUET." 


AND  ANOTHER  P.  8IIBIVK8. 

tees — Words  carrying  the 

d  in  -general  nords  all  his 
•state,  and  effects  of  what 
If  quantity,  or  quality  (not 
lisposed  of)  whatsoever  and 
certain  trusts :  firsts  for  the 
karge  of  his  just  debts,  fu' 
fc.;  and  that  whatsoever 
.— C.P. 


should  remain  after  tuck  discharge  of  his 
personal  effects  should  be  appropriated  to  the 
use,  interest,  and  benefit  of  his  fanHly.  lie 
also  willed,  that  when  his  youngest  son  came 
of  age,  the  said  trustees  should  sell  or  dispose 
qf  his  estate,  the  produce  of  which  was  to  be 
divided  into  three  equal  parts,  i^c,  :^Held, 
that  upon  the  failure  of  the  personal  estate 
to  pay  the  debts,  it  was  competent  to  the 
trustees  to  sell  and  dispose  of  the  lands  to 
make  up  the  deficiency. 

The  following  ease  was  sent  by  the  Vice 
Chancellor  for  the  opinion  of  the  Court. 

William  King,  being  seised  of  a  certain 
freehold  farm  and  estate,  in  the  county  of 
Bedford,  occupied  by  himself,  by  his  last 
will  and  testament,  bearing  date  January 
1 823,  and  signed  and  attested  as  by  law 
is  required  to  pass  freehold  estates,  gave 
and  bequeathed  to  his  brothers  James  King 
and  John  King  all  his  goods,  chattels,  es- 
tate, and  effects,  of  what  nature,  sort,  kind, 
quantity,  or  quality  whatsoever  and  where- 
soever,  (not  thereby  otherwise  disposed  of,) 
upon  trust,  to  and  for  the  uses,  intents,  and 
purposes  thereinafter  mentioned,  vis.  1st — 
That  all  his  just  debts,  funeral  expenses,  &c. 
should  be  fully  paid  and  discharged ;  and 
that  whatsoever  remained,  after  such  dis- 
charge, of  his  personal  effects  should  be 
appropriated  to  the  use,  interest,  and  be- 
nefit of  his  family  then  residing  with  him« 
that  is  to  say,  his  wife  Helena  and  eight 
sons,  conjointly,  in  such  way  and  manner 
as  should  in  the  discretion  of*  the  executors 
appear  most  proper.  Sndly — He  willed 
and  appointed,  that  his  family,  then  resid- 
ing \Tith  him  as  aforesaid,  should  be  placed 
in  the  farm,  his  own  estate,  and  then  occu- 
pied by  him,  to  occupy  and  manage  it  for 
their  mutual  advantage,  until  his  youngest 
son,  then  fifteen  years  old,  should  arrive  at 
the  age  of  twenty-one.  [Here  followed 
some  directions  to  the  trustees  not  mate- 
rial to  the  question.] 

Furthermore,  Srdly  —  At  the  period 
above  alluded  to,  vis.  when  his  youngest 
son  should  have  attained  the  age  of  twenty- 
one,  he  willed  and  appointed,  that  his 
said  estate  should  be  disposed  of  or  sold, 
and  that  the  produce  thereof  should  be 
divided  into  three  equal  parts,  and  that  two 
of  those  parts  should  be  divided  equally 
between  all  his  children*  eight  in  number, 

f  I 
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share  and  share  alike,  and  that  the  one 
remaining  third  part  should  be  placed  at 
interest  on  good  security  for  the  benefit  of 
his  widow  during  the  term  of  her  natural 
life,  or  so  long  as  she  should  continue  his 
widow,  and  at  her  demise,  or,  in  case  of  a 
second  marriage,  that  the  said  third  part 
appropriated  to  her  use  during  her  natural 
life  should  likewise  be  called  in  and  divided 
among  his  surviving  children  in  like  man- 
ner as  the  other  two  third  parts,  share  and 
share  alike ;  and  he  nominated,  constituted, 
and  appointed  the  above-named  James  King 
and  John  King  executors  of  his  will. 

Testator  died  in  February  1825,  without 
revoking  or  altering  his  will ;  and  at  the 
time  of  his  decease  he  was  seised  in  fee  of 
the  said  freehold  farm  and  estate,  in  the 
county  of  Bedford,  which  was  occupied  by 
himself,  and  of  one  other  freehold  estate. 
The  latter  freehold  estate  was,  at  the  time 
of  his  death,  subject  to  a  mortgaged  term 
created  by  him  for  securing  800/.  and  in- 
terest,  which  principal  sum,  together  with 
some  arrear  of  interest,  remained  still  due 
and  owing. 

The  testator  left  his  wife  and  eight  sons 
him  surviving ;  and  the  youngest  son  was 
then  of  the  age  of  fifteen.  James  and  John 
King  survived  the  testator,  and  proved  the 
will.  Besides  the  said  mortgage  debt,  the 
testator,  at  the  time  of  his  death,  was  in- 
debted to  various  persons  in  various  debts 
by  simple  contract,  which  he  left  no  per- 
sonal estate  to  satisfy.  James  and  John 
King  had,  since  the  death  of  the  testator, 
entered  into  a  contract  with  Shrives  to  sell 
him  the  said  freehold  estate,  for  payment 
of  the  debts  of  the  testator. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  will  of  the  testa- 
tor, James  and  John  King  were  entitled 
to  sell  and  convey  the  said  fireeliold  estate 
to  William  Shrives  for  payment  of  the  tes- 
Utor*s  debts. 

fFi7</e,  Serj,^  for  the  plaintiffs. — ^The  case 
will  turn  upon  the  construction  which  the 
Court  shall  put  upon  the  will  of  the  testa- 
tor King.  'Fhe  purchaser  has  refused  to 
complete  his  purchase,  upon  an  objection 
in  point  of  law  to  the  right  of  the  platntiffs 
to  convey  the  property.  The  question  for 
the  consideration  of  the  Court  is  twofold — 
whether  the  single  freehold  estate  passed 
to  the  plaintiffs  ;  and,  if  it  did,  did  it  pass 


charged  with  the  payment  of  del 

affirmative  of  the  proposition  Is  c 

for  on  the  part  of  the  plaintiflfa.  ^ 

presumption  appears  to  raise  a 

inference,  the  Courts  make  ever 

ment  in  favour  of  the  honesty  and 

of  the  testator,  and  will,  by  every 

their  power,  provide  for  the  di» 

his  just  debts  and  obligations.  - 

possible  doubt  in  the  present  e 

from  the  use  of  the  word  ritof^ 

proper  construction  to  be  put  up 

is  contended,  that  when  the  won 

associated  with  others  in  a  lat 

where,  for  example,  it  is  said 

goods,  chaiielSf  ettaUf  and  ejfee 

such  circumstances  If  is  mainti 

the  testator's  intention  primdfaei 

the  fee  should  pass.     It  must  be 

that  the  intention  of  the  testator 

not  to  die  intestate  as  to  any  pi 

property.     His  object  was  to  pi 

all  his  family,  and  meet  their  i 

and  wants.     Independently  of  tl 

this  intention  on  the  part  of  th 

may  be  gathered  from  the  troaCi 

for  which  he  devised  to  the  plal 

which  evidently  shew  that  it  was 

ing,  that  the  freehold  estate  in 

should  be  sold.  The  authorities  ] 

the  word  estate,  if  there  be  nothi 

troul  it,  will  of  itself  carry  tlM 

Tirrel  v.  Page  ( I ),  a  devise  of  di 

cies  in  money,  and  then  folio  we 

of  lands — *'  all  the  rest  and  resii 

money,  goods,  and  chattels,  and  o 

whatsoever,  I  give  to  I.  J."     Si 

passed  a  fee.     In  Fletcher  v.  jl 

the  word  estate  in  a  will  was  hel 

the  fee,  unless  coupled  with  ot 

which  shew  a  different  intention 

V.  Coffin  (3)  where  the  testator, 

citing  "  As  to  such  wordly  esf« 

has  pleased  to  bless  me  with,** 

vision  for  his  heir-at-law,  and  < 

the  rest  and  residue  of  his  good 

rights,  credits,  personal  and  tei 

estate  whatsoever  to  B,  for  hi 

and  benefit— held,  that  under  a 

B  took  an  estate  in  fee  in  the  h 

testator.     In  Doe  v.  Laimehhun^ 

(1)  Cases  in  Chanc  C6f . 
(«;  «T«nn  Rep.  657. 
(S)  «  H.  Blaek.  444. 
(4)  1 1  Kast,  290. 
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erite  of  all  the  residue  of 
4My»  stock,  proptrtfft  and 
id  or  natures  oever,  would 
aa  personal  estate,  where, 
of  the  will,  it  appeared 
bad  applied  the  words 
ft  to  real  eitate.    In  Doe 
where  the  testator  gave 
ill  and  every  the  residue 
goods  and  chattels,  to  be 
etween  A  and  B  after  all 
lad,  in  fact,  the  personalty 
t  to  pay  all  debts  and  le* 
hat   the   word   proper ty^ 
)wed  by  goods  and  chat' 
It  of  itself  to  carry  the 
»  V.  Sharp  (6),  where  the 
]e  pecuniary  legacies,  de« 
(f  the  fpkoU  of  his  r^auita- 
he  Bank  of  England,  or 
Iso  a  freehold  house,  a 
ind  a  copyhold,  with  all 
>  the  same  —  held,   that 
1  fee  in  the  freehold,  and 
a  the  copyhold.     These 
te  word  estate  was  used, 
tted,  are  much  stronger 
be  Court.  In  Jonfisma  v. 
•  testator  gave  to  his  exe- 
at eitates,  bonds,  debts,  to 
only  question  was,  whe- 
'eSf  so  coupled,  would  pass 
I  which  was  surrendered 
will.     The  Master  of  the 
yon,  held,  that  the  copy- 
[Misa.     These  authorities 
}  shew  that  the  word  es» 
le  testator,  and  not  con- 
ihrase  or  expression,   is 
the  freehold  in  question 
now  remains  to  establish 
the  proposition,  that  it 
and  burdened  with  the 
nd  that  it  may  be  sold 
fe.     In  Kidney  v.  CotM- 
devise  after  payment  of 
tiancellor  said,  *'  I  f  testa- 
:k  Acre  after  payment  of 
aubject  it  to  debts,  for 
ia  sufficient :  tlie  Court 
\ji  if  we  may  be  allowed 


I.  c.  8  J^v  Journ.  CI'.  '26\. 
I  Chanc.  563. 

I.   ' 


to  say  so."  In  ShaUcrost  v.  Finden  (9)* 
upon  a  devise  after  payment  of  debta,  it 
was  held,  that  the  debts  were  charged ; 
the  Maater  of  the  Rolls,  Lord  Alvanley, 
saying,  '*  The  words  *  after  payment  of  my 
debts,' mean,  that  testator  will  not  give  any 
thing  until  his  debts  are  paid."  In  IViU 
Hams  v.  Chitty  (10),  on  devise  of  real  ea« 
tates,  held,  that  they  were  liable  to  simple 
contract  debts  under  a  direction  in  the  be- 
ginning of  the  will,  that  debts  and  funeral 
expenses  should  first  be  paid.  Legk  v. 
Lord  )Varrinfrton{\  I)  and  Clifford  v.  Lemu 
(12)  are  authorities  to  the  same  effect.  Ia 
Kightlyy.  Kightly  {13),  where  the  testator 
directed  that  all  his  debts,  legacies,  &c« 
be  fully  paid,  the  Master  of  the  Rolls,  Lord 
Alvanley,  held,  that  there  was  no  doubt  aa 
to  the  debts  being  charged;  but  he  thought 
that  as  to  the  legacies  there  should  be  a 
clear  manifest  intention,  that  the  deviaeo 
should  take  subject  to  the  legacies  (14). 
I'he  same  superior  degree  of  importance 
was  attached  to  debts  over  legacies  in 
Keeling  v.  /Grannie  (15),  where  the  personal 
estate  being  aufficient  for  debts,  though 
not  equal  to  the  discharge  of  the  legacies 
in  full,  and  the  real  estate  being  devised, 
the  Court  would  not  msrshal  the  assets  in 
favour  of  the  legatees,  making  the  real  es- 
tate pay  as  much  of  tlie  specialty  debta  aa 
would  be  necessary  to  obtain  a  fund  from 
the  personal  estate  for  payment  of  the 
simple  contract  creditors.  In  Spang  v. 
Sjxmg  (16),  where  testator  gave  a  sum  of 
4,000/.  to  be  laid  out  in  government  secu- 
rities, in  trust  for  the  wife  of  S.  for  her 
separate  use  for  her  life,  remainder  to 
W.  J.  &c.,  and  then  devised  certain  lands 
to  persons  named  in  the  will,  bequeatliing 

(9)  S  Vet.  738. 

(10)  Ibid.  545. 

(11)  4  Br.  Ptri. Cas. 90. 
(13)  6Mtidd.53. 

(13)  %  Vet.juD.3f9. 

(14)  At  to  tbit  dittioctinn  betwreo  debts  Sttd 
Ic^cie:*,  see  ibe  obtervstion  offbe  Lord  Cbtticellor 
in  Wiliitnw  v.  Gbitty,  wbere  be  Mid  Iw  could  out 
make  a  differvDce  between  tbem.  The  dietinctioo, 
hovrever,  upou  tbie  subject,  drawn  by  Lord  Almnley 
in  Kigbily  v.  Kiglitly,  In  1794,  was  tilbered  to  bjr 
him  2n  Sballerota  t.  Fiadea  in  1795,  and  in  Keelin^^ 
V.  Browne  intSOOi  As  to  the  weight  and  iBportsnco 
of  (bit  dictum  of  Lord  Alvanley,  «ee  what  ia  laid  by 
Lord  Manners  in  delirering  judgment  in  Spong  v, 
SjK>iit:,  3  niigb,  (N.8.)  84. 

(15)  5  Vce.  359. 

(16)  3  Bligb.  (if.s.}  84.  ■ 
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pecnniary  legacies,  and  concliiJccI  thus  : — 
'*  I  do  expressly  charge  and  make  liable 
my  real  and  personal  estate  to  and  with 
the  payment  of  the  aforesaid  several  lega- 
cies"— held,  (reversing  the  decision  of  the 
Court  below,)  that  the  lands  specifically 
devised  were  not  liable  to  the  payment  of 
the  legacies  on  a  deficiency  of  the  personal 
estate.  The  last  authority  which  it  will 
be  necessary  to  cite  on  the  subject,  is  that 
of  HenviU  v.  Wh'Uaker  (17),  where  the 
testator  having  directed  his  just  debts  and 
funeral  expenses  to  be  paid  and  satisfied 
by  his  executor,  it  was  held  to  be  a  condi* 
tion  imposed  upon  the  executor  to  satisfy 
the  testator's  debts  and  funeral  expenses 
as  far  as  all  the  property,  real  or  personal, 
extends.  Thus,  the  authorities  cited  in  the 
former  part  of  the  argument  being  suffi- 
cient to  shew,  that  the  words  used  by  the 
testator  passed  the  freehold  in  question  to 
the  plaintifTi,  those  cited  on  the  latter 
point  are  equally  conclusive  to  prove,  that 
the  freehold  passed  liable  to  and  charged 
with  debts,  and  that  the  plaintiffs  can  make 
a  good  conveyance  to  the  defendant. 

Merewether^  Serj.,  for  the  defendant. — It 
would  be  easy  to  establish  the  converse  of 
the  two  parts  of  the  proposition  submitted 
to  the  Court.  The  real  estate  did  not  pass 
to  the  plaintiffs :  and  even  if  it  did,  they 
were  not  authorized  to  sell  it  for  the  pay- 
ment of  debts.  It  may  be  admitted,  that 
the  word  estate,  when  found  alone,  would 
pass  the  fee  ;  but  when  it  was  found  asso- 
ciated with  such  words  as  "goods,  chattels, 
and  effects,"  they  were  bound  to  draw  an 
opposite  conclusion,  and  infer  that  the 
fee  did  not  pass.  Indeed,  the  word  effects 
18  supposed  to  be  peculiarly  applicable  to 
personal  property.  In  Doe  v.  Z)ring(I8), 
where  the  signiHcation  of  the  word  was 
much  considered,  it  was  held,  that  a  de- 
vise of  all  and  singular  my  effects^  of  what 
nature  or  kind  whatever,  will  not  pass  the 
real  estate,  where  it  cannot  be  collected 
from  the  will  itself  that  such  was  the  tes- 
tator's intention.  There  Bayley,  J.  said, 
••  There  is  not  any  case  in  v^hich  effects,  per 
sc,  without  context,  has  been  held  to  pass 
real  property;"  and  Dampier,  J.  was  of  opi- 
nion, that  the  accompanying  expressions 


were  not  sufficient  to  extend  ^tbe  i 

the  word  effects  to  real  property. 

V.  Hurrell  ( 1 9),  where  a  testator, 

both  real  and  personal  estate,  afte 

several  pecuniary  legacies,  bequea 

the  rest  and  residue  of  his  estate  an 

ivhatsoever  and  wheresoever  to  i 

their  executors,  administrators, and 

upon  trust,  that  they  should,  out 

residue  of  the  monies  and  effecti 

should  die  possessed  of,  carry  on, 

and  cultivate  the  farm,  then  in  hit 

sion,  for  the  remainder  of  his  term 

for  the  joint  advantage  of  certai 

sons  and  daughters  therein  named 

the  expiration  of  said  term,  upon 

trust,  to  sell  and  dispose  of  such 

of  his  estate  and  effects,  and  di 

money  arising  therefrom  amongst 

and  daughters: — held,  that  the  t 

real  estate  did  not  pass  by  the  wil 

Doe  v.  Duckner  (20),  where  testal 

money  to  trustees  in  trust  for  cer 

sons,  and  by  a  residuary  clause 

the  rest  of  his  estate  and  eflfecta  I 

B,  their  executors  and  administn 

held,  that  a  house,  the  only  ttti 

which  the  testator  was  seised,  did 

by  the   will,  notwithstanding  the 

general  words  in  the  introdtfctor 

The  great  and  essential  differenea 

the  cases  cited  and  the  present  ^ 

in  the  former  it  did  not  appear  l 

intention  of  the   testator  that  I 

should  be  paid  out  of  his  personal 

sively ;  there  were  no  words  to  in 

Courts  to  arrive  at  such  eoncluiio 

therefore,  felt  themselves  at  libn 

in  a  manner  consistent  with  that 

and  integrity  which  the  testator  • 

supposed  to  possess,  and,  acting  u 

principle,  they  decreed  the  paymi 

debts  out  of  the  real  estate.     Bi 

case  before  the  Court,  the  fBtenti* 

testator  was  perfectly  clear,  aa 

item  of  the  trust  was  speeifically 

to  his  personal  estate,  and  it  mm 

intention    that    the    freehold  %\ 

charged.     The  defendant  was,  t 

right  in  refusing  to  take  the  est 

the  plaintiffs  as  they  were  not  t 

giving  a  satisfactory  title. 


(17)  3  Rum.  343  ;  b.c.  b  Lavr  Joura.  Chanc  168. 
(^18)  'i  Mau.  &  Sclw.  4-18. 


(19)  5  Bam.  &  AIJ.  18: 
(90)  6  Tenn  Rsp.  610. 
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l»,..iq  replyi  cpnteoded,  that 
td  were  not  applicable.  In 
tbe  diseiitsion  tuYne J  mainly 
ibpical  meaning  of  the  word 
I  the  others  the  words  of  in- 
«  omitted. 

ing  certrficale  was  sent : — 

beiird  this  case  argued  by 
have  considered  it ;  and  we 
n,.  that  under  the  will  of  the 
in  mentioned,  James  King  and 
m  entitled  to  sell  and  convey 
shold  estate  to  the  said  W. 
he  payment  of  the  said  testa- 

"  N.  C.  TlHDAL. 

"  J.  A.  Parx. 
"  J.  Gasklbb. 

*<  J.  B.  BoSAMaUBT." 


BACHAM  e.  CRXIGBTOV. 

HetiarM  jtci-^J  Geo.  4.  e.  57. 
hoTge  w^der  tht  gtatuU^  horn 

»  agaimi  a  de/endmU  mho  hat 
m^  ^  the  Insolvent  Debtors 
If.  c.  67,  he  must  plead  his  dis* 
the  sUUute:  ii  camnot  be  giwen 
MM  the  general  issue^  In  such 
't  will  not  aUcw  the  defendant 
he  plea  qfthe  general  issue^  and 
^  ^ikey  perceive  upon  the  face 
Iti  &al  he  has  not  complied  wiih 
^fcribed  by  the  statute. 

I  was  brought  to  recover  the 
bill  of  exchange  given  by  the 

the  captain  of  an  East  India- 
paatage  of  himself  and  fiunily. 
at  hadf  it  appeared,  taken  the 
B. Insolvent  Debtors  Act;  but 
mentioned  in  his  schedule  the 
bolder  of  tbe  bill  in  question 
eetion  of  the  statute  requires, 
•  evident,  from  the  affidavits, 
acquainted  with  the  party  in 

the  bill  was.  Upon  the  trial, 
Bty  who  pleaded  the  general 
I  to  prove  his  discharge  under 
»ut  Bosanquct,  J.,  before  whom 
0  tried*  rcuiiaed  to  receive  the 


evidence,  being  of  opinion  that  the  defeiH 
dant  should  have  pleaded  such  matter 
sneeially.  The  verdict  was  found  for  the 
plaintiff*. 

BompaSf  Serj,  had,  upon  a  former  oeca- 
sion,  obtained  a  rule,  calling  on  the  plaintiff* 
to  shew  cause  why  the  verdict  sh6uld  not 
be  set  aside,  upon  payment  of  costs ;  and 
why  the  defendant  should  ndt  be  allowed 
to  HJthdraw  the  plea  of  the  general  issue, 
and  plead  his  discharge  under  the  Insolvent 
Debtors  Act.  The  rule  was  granted,  upon 
the  affidavit  of  a  person  named  Jones,  ma- 
naging clerk  to  the  defendant's  attorney* 
The  affidavit  stated  in  substance,  that  the 
defendant  was  discharged  under  the  Inso1« 
vent  Debtors  Act;  snd  the  bill  of  exchange, 
on  the  balance  of  which  the  action  was 
brought,  was  duly  inserted  in  the  dcfen* 
dant's  schedule.  The  omitting  on  the  pert 
of  the  defendant  to  plead  the  discharge,  was 
founded  on  a  mistake,  as  he  was  advised  to 
plead  the  seneral  issue,  and  that,  under 
such  plea,  he  might  give  the  discharge  in 
evidence.  It  was  not  until  the  briefs  were 
handed  to  counsel  that  the  mistake  was  dis- 
covered; and  an  application  made  to  the 
Judge,  shortly  before  the  trial,  to  amend 
the  plea,  was  refused. 

JoneSf  Serj.  shewed  cause. — Indepen- 
dently of  the  error  in  pleading,  committed 
by  the  defendant,  which  the  Ck>urt  will  not 
now  permit  him  to  amend,  it  is  also  ne- 
cessary for  him  to  shew,  that  his  discharge 
under  the  Insolvent  Debtors  Act  Is  good 
and  valid  in  law :  in  other  words,  that  the 
party  seeking  his  dischisrge,  has  complied 
with  the  statute.  Now,  this  the  defendant 
has  not  done,  for,  in  his  schedule,  he  has 
not  complied  with  that  which  is  required  by 
the  i6tb  section  of  the  statute,  which  enacts, 
"  that  the  insolvent  sliould  be  discharged 
as  to  the  several  persons  named  in  his 
schedule  as  creditors,  or  claiminjp^  to  be  such 
creditors  for  the  same  respectively,  or  for 
which  such  persons  shall  haVe  given  credit 
to  such  prisoner,  before  the  time  of  filing 
such  petition,  and  which  were  not  then 
payable ;  and  as  to  the  claims  of  all  other 
persons  not  knpwn  to  such  prisoner,  at  the 
time  of  such  adjudication,  who  may  be  in- 
dorsees or  holders  of  any  negotiable  secu- 
rity, set  forth  in  such  schedule,  so  sworn  to  as 
aforesaid  ;*'  and  under  such  circumstances,  he 
wishes  to  place  on  the  records  of  the  court 
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an  aflfiilavit,  stating,  that  he  was  entitled  to 
his  discharge.  It  was  necessary  for  him, 
under  the  statute,  to  insert  the  negotiable 
instrument,  and  the  creditor,  if  known  to 
In'm  :  now  the  affidavit  of  debt  proves,  that 
he  must  have  known  the  creditor,  for  that 
states  the  bill  to  be  in  the  hands  of  the 
plaintiff.  There  is  nothing  in  the  case  to 
entitle  the  defendant  to  the  indulgence 
which  he  seeks.  If  he  were  now  allowed 
to  place  this  plea  on  the  record,  it  would 
still  remain  for  him  to  shew  two  points — 
namely,  that  he  had  inserted  the  bill  in  the 
schedule,  and  that,  after  having  made  every 
reasonable  inquiry,  he  did  not  know  (he 
holder.  Here,  however,  it  is  evident,  that 
he  did  know  the  creditor,  and  that  he 
reduced  the  debt.  Baker  ▼.  Sydee  (1) 
shews,  that  a  prisoner  is  discharged  only 
from  the  deinands  of  such  creditors  as  are 
named  in  the  schedule,  notice  of  applying 
for  discharge,  and  order  of  discharge ;  and 
Taylor  v.  Buchanan{9i)  proves,  that  the 
insolvent  is  only  relieved  to  the  extent  of 
the  specific  debts  described  in  the  schedule. 
There  is  another  reason  which  shews,  that 
the  defendant  knew  the  plaintiff  to  be  the 
holder  of  the  bill,  as  it  states  it  in  the  de- 
feasance to  the  warrant  of  attorney ;  and  he 
has  made  a  part  payment  to  the  same  per- 
son. The  rule,  for  these  reasons,  should 
be  discharged. 

BompaSf  Serj,^  in  support  of  the  rule. — 
No  decision  can  be  cited  to  shew,  that  it 
is  necessary  for  a  party  to  plead  his  dis- 
charge under  the  Insolvent  Debtors  Act. 
It  is  but  fit,  that  the  statute  which  gives  a 
discharge,  should  allow  the  party  to  plead 
the  general  issue,  in  any  action  that  may 
be  brought  against  him,  for  any  debt  or 
matter  from  which  he  may  be  discharged 
by  operation  of  law.  The  plea  under  the 
Insolvent  Debtors  Act,  should  resemble 
that  allowed  to  be  pleaded  in  bankruptcy, 
and  should  bear  some  analogy  to  the  mode 
adopted  in  the  action  of  assumpsit,  in 
which  anything  which  goes  to  the  discharge 
of  the  action  may  be  given  under  the 
general  issue.  The  clauses  of  the  Insolvent 
Debtors  Act  and  of  the  Bankrupt  Act,  are 
nearly  similar.  The  words  of  the  latter, 
section   126,   are— "That   any  bankrupt 


who  shall,  after  his  certificate  ab 
been  allowed  him,  be  arrested  oii|  ^ 
plead  in  general,  that  the  cause  i 
accrued  before  he  became  bankru] 

[Gasbleb,  J. — The  clause  refi 
msikes  it  lawful  for  the  party  t 
generally,  that  the  debt  sought,  t 
covered,  was  contracted  before  th 
ruptcy,  and  renders  it  unnecessary 
to  plead  other  matters.] 

It  may  still  be  afHrmed,  that  no 
decided  it  to  be  necessary  to  ac 
mode  of  pleading  now  required; 
from  it,  that  in  Ford  v.  Chiltom  (i 
motion  to  discharge  the  defendan 
custody,  he  having,  at  the  Kings! 
sions,  been  discharged  under  the  Ii 
Debtors  Act,  9  Geo.  3.  c.  26,  o 
shewn  it  was  objected,  that  he  o 
have  pleaded  that  act  in  discharge 
person ;  but,  per  Curiam,  (absente  D 
Chief  Justice,)  '*  He  is  at  liberty  to  ] 
to  prevent  liis  going  to  gaol;  but  fa 
obliged  so  to  do."  The  motion  has 
framed  as  to  seek  a  new  trial,  upon  \ 
of  costs,  without  imputing  any  faui 
learned  Judge :  such  proceeding  is  c 
nor  unheard  of.  A  similar  indulge 
granted  by  the  Court  in  Slednum  ^ 
tinnant  (4);  there,  no  doubt,  it  was 
on  the  authority  of  Gaskill  v.  Mai 
a  case  in  this  court,  that  the  defei 
bankrupt,  could  not  avail  himself  of 
tificate  under  the  49  Geo.  3.  c.  IS 
without  pleading  it  in  the  same  ma 
he  must  have  done  before  that  ac 
the  Court  offered  leave  to  amend, 
ment  of  costs,  which  is  precisely 
ject  of  the  present  motion.  Th 
tice  under  the  two  statutes,  the  Ii 
Debtors  Act,  and  that  of  Banl 
should  be  the  same.  The  defendai 
has  peculiar  claims  to  the  mercy 
Court ;  an  appeal  to  which  has  be 
dered  necessary,  not  by  his  own  is 
by  that  of  his  legal  advisers.  A 
objection  founded  on  the  46th  se 
the  7  Geo.  4.  c.  56,  the  legal  effec 
section  is,  the  defendant  is  disi 
from  the  plain^ff's  demand ;  the 
in  his  schedule  may  say,  "A  B  is ' 
ditor,  and  I  gave  him  the  note  or  I 


(1)  7  Taunt.  179;  s.  c.  3  Law  Jouni.  K.B.  'ioH. 
(«)  4Barn.&  Cress.  419. 


<3)  t  W.  Blaclc.  798. 
(4)  12  East,  664. 
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tben  it  follows^  that  if  the 
rged  from  ihe^debt,  he  it 
I  the  leearity  too. 

>— In  »y  opinion,  this  rule 
•rged.  One  ground  occurs 
Wftrt  to  me,  is  quite  sufii- 
inch  conclusion ;  I  have  no 
act  of  parliament,  under 
rent  has  obtained  his  dia« 
m  pleaded,  and  that  it  could 
e?  idence  under  the  general 
Id  be  surprised,  indeed,  if 
a  moment's  doubt,  with  re- 
nown principle  of  pleading, 
ar  back  as  6  Geo.  2.  c.  SO, 
of  which  enacu,  "  That  in 
anknipt  shall  be  afterwards 
mted,  or  impleaded,  for  any 
"e  such  time,  &c.,  he  may 
al,  that  the  cause  of  such 
e  before  such  time,"  &c. 
of  this  rule  is  still  further 
y  Chief  Baron  Comyns,  in 
*  Pleader,'  2,  G,  IG,  where 
the  defendant  may  plead  in 
execution  against  his  body, 
e  according  to  the  statute 
of  insolvent  debtors.  So, 
'  it  do  not  shew  all  things 
itle  the  Justices  to  jurisdic- 
igusge  of  the  older  statutes 
t  precisely  the  same  as  that 
et  the  statement  of  the  dis- 
ed  on  the  same  principle  in 
;harge  is  not  of  necessity  an 
action  ;  for  it  is  uncertain, 
■fendant  will  avail  himself 
not.  The  discharge  does 
in  extinction  of  the  debt,  it 
tttory  answer  to  the  action. 
le,  7  Geo.  4.  c.  57,  bears 
e  to  the  former  statutes  on 
ct,  that  the  discharge  of  the 
t  be  given  in  evidence  unless 
61st  section  of  tlie  statute, 
he  insolvent,  in  case  of  any 
Bgainst  him,  to  plend  gene^ 
'sa  duly  discharged  accord- 
relieves  him  from  all  par- 
icety.  It  authorizes  him  to 
ff  without  pleading  other 
till  it  is  imperative  upon  the 
he  discharge ;  he  cannot  give 
nder  ilie  general  issue.  'Hie 


statute  merely  assumes,  that  it  would  be 
pleaded  with  less  difficulty  and  particularity 
than  before.  The  debt  is  not  extinguished 
by  the  discharge.  The  insolvent  is  liable 
in  his  future  effects,  and  a  warrant  of  attor- 
ney is  executed  by  him,  and  entered  of  re- 
cord on  the  files  of  the  Court  of  King's 
Bench.  Tlie  partv,  therefore,  cannot  give 
his  discharge  in  evidence  under  the  general 
issue,  a  plea  which,  in  legal  effecty  goes  tu 
the  affirmance  or  diaaffirmance  of  the  whole 
demand ;  I  have  no  doubt  in  my  mind,  but 
that  the  disdiarge  should  be  pleaded.  It 
should  be  also  borne  in  mind,  that  tlie  de- 
fendant applied  so  far  back  as  the  month 
of  December,  to  a  Judge  at  chambersa 
who  expressed  a  doubt  as  to  the  propriety 
of  affording  any  relief,  under  the  circum- 
stsnces  in  which  he  was  placed.  Now, 
what  was  this  but  a  challenge,  calling  on 
him  to  put  the  plea  of  his  discharge  under 
the  statute  on  the  record  ?  yet,  he  remains 
in  the  same  situation  from  December  to 
April ;  and  he  then  goes  to  trial  with  the 
plea  of  the  general  issue  only.  The  party 
is  now  too  late  with  his  motion,  and  I  think 
this  is  a  sufficient  ground  for  discluirging  the 
rule.  Upon  this  subject,  we  may,  in  my 
opinion,  if  we  think  proper,  go  further. 
Knight  V.  Preilon  (5)  is  a  decisive  autho- 
rity, to  shew  that  the  defendant's  discharge 
under  10  Geo.  2,  the  statute  then  in  force, 
bliould  be  pleaded.  Ladbroke  v.  James  {6) 
corroborates  the  doctrine.  There  it  was 
held,  that  the  discharge  by  a  court  of  limit- 
ed jurisdiction,  that  of  the  Quarter  Sessions, 
to  which  such  authority  was  given  by  the 
statute  10  Geo.  JS,  should  be  pleaded.  In 
addition  to  these  reasons,  we  should  con- 
sider, that  if  this  rule  were  made  absolute, 
the  defendant  would  not  be  entitled  to  his 
discharge  from  this  debt,  inasmuch  as  he 
has  not  brought  himself  within  the  words 
of  the  46th  section  of  the  sutute»  which 
authorise  the  Court  to  discharge  the  insol- 
vent "  as  to  the  several  debts  and  sums  of 
money,  and  as  to  the  claims  of  all  other 
persons  not  known  to  the  insolvent,  at  the 
time  of  such  adjudication,  nho  may  be  ta- 
dorsee$  or  koUert  of  any  negoliable  secu- 
rity, set  forth  in  such  schedule  so  sworn  to 
as  aforesaid.^  Here,  the  defendant  did  know 


(5)  f  WihuSSf. 

(6)  Willra  Rfp.  199. 
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ihm  ImUct  of  the  bill  in  ipicsiioii.  It  «ai 
lirovad  bj  aflUsTit  that  he  paid  hin  50L  ; 
lie.  (the  defendant.)  npon  the  01  her  hand » hai 
made  no  aflfidavit«  that  be  did  not  know  the 
holder.  He  allowed  an  aflidavit  to  that 
effect  to  be  made  by  the  clerk  of  hu  attor- 
ney. 

Pabx,  J« — I  am  of  the  same  opinioo. 
The  61at  section  of  7  Geo.  4.  c.  §7.  allows 
the  defendant  to  plead  bis  discharge  gene- 
rally, li  does  not  compel  him  to  descend 
to  particulars ;  he  need  not  sute  how  and 
when  he  filed  bis  petition  and  his  schedule. 
Such  OMMle  of  pleading  would  not  be  unlike 
the  long  pleas,  to  be  foutid  formerly  upon 
the  record*  in  discussions  upon  bankruptcy, 
beibre  the  passing  of  5  Geo.  2«  which  al- 
lowed the  bankiupt  to  plead  that  matter 
generally.  This  convenience  has  been  duly 
considered  in  the  Insolvent  Debtors  Act ; 
and  1  am  dearly  of  opinion,  that  the  dis- 
charge cannot  be  given  under  the  general 
iiisue.  Besides,  as  to  the  merits  of  the  de- 
leiidant,  he  could  never  bring  himself  within 
the  46th  section  of  the  sutnte,  which  re- 
quires the  insolvent  to  mention  in  his  sche- 
dule the  name  of  each  debtor;  or  if  not,  it 
calls  on  him  to  shew,  that  lie  has  made 
every  reasonable  effort  within  his  power  to 
discover  those  to  wliom  lie  was  indebted. 

Gasblxi,  J. — It  seems  admitted,  by  the 
conduct  of  the  defendant,  that  his  discharge 
under  the  Insolvent  Debtors  Act  should  be 
pleailed ;  for,  if  my  learned  Brother  Bossn- 
quet  were  wrong,  the  application  for  a  new 
trial  would  be  on  the  ground  of  the  misdirec- 
tion of  the  Judge,  and  not,  as  in  the  present 
case,  for  a  new  trial,  upon  payment  of  costs. 
This  general  mode  of  pleading  the  insol- 
vent's discharge,  is  not  given  for  the  first  time 
by  7  Geo.  4.  c.  67.  It  is  also  allowed  by  53 
Geo.  9,  tlie  dSnd  section  of  which,  permits 
the  party  against  whom  an  action  is  brought 
to  plead  generally,  tliat  he  was  duly  dis- 
charged ;  ami  since  the  enactment  of  tlie 
latter  statute,  I  believe  the  discharge  of  the 
defeiulant  was  never  allowed  to  be  given 
in  evidence  under  the  general  issue.  Fordy, 
ChiUon^  cited  from  2tul  Black^tone^  by  my 
Brother  Bompss,  is  not  applicable  here. 
There,  tliere  was  no  trial  at  Nisi  Prius.  It 
was  necessary  to  bring  the  nkatter  before  the 
Court  on  motion,  or  the  defendant  would 
have  gone  to  gaol.  As  to  the  amendment  at- 
tempted to  be  made  before  trial,  the  case 


I 


might,  perimpa,  fae  difcnHI,  tf  ll 
ahewn  on  affidavit 
would  have  dmved 
having  his  request  asnenied 
he  could  not  bring  hiuiwJf 
tote,  as  he  did  not  nen 
indorsees  and  bolder  of  the 
aa  it  appeared  fay  affidavit,  ht  %ai 
knowledge.  Thws,  if  tbe  r«le  m 
abeoloic,  the  lamr  icsnk  viwdUl  i 
tended  by  the  additioBai  cxfMBMi 
BosAHQCBT,  J. — I  bare  bo  d 
that  the  discharge  under  tbe 
be  pleaded.  The  diacfaarge 
aolveot  Debtora  Act, 
the  same  looting,  in  this 
discharge  under  the  1 
The  language  of  the  two 
ject  is  nearly  similar.  The  appli 
discharge  tlm  defendant  was  mmi 
in  December.  When  the  huBiMdk 
were  disclosed,  I  refused  10  aeaa 
demand,  as  he  did  not,  aa  rsqnifi 
46tb  section  of  the  nc^  uiftian  I 
of  bis  creditors  and  it  did  naiapi 
he  did  not  know  him.  I  did  oot  M 
know  whether  I  wiaa  right  or  wn 
my  refusal  should,  at  ail  events,  hi 
him  on  his  gnard,  and  induced  hii 
his  discharge  tmder  the  statute  o 
cord  ;  instead  of  thia,  bo  waited  I 
cember  to  April,  and  then  went  to  I 
the  plea  of  the  general  issue  shme 
now  too  late  in  his  application  U 
and  put  the  plea  on  the  record. 
ahould  be  discharged. 

Discharged  accord 


\SS9 
June  S 


..} 


RIDDEL,  WIDOW,  9.  JIM 
OTHSaS. 


Customary  Dower  of  the  nuanar 
ienham — Statute  1  Car*  I. 

The  9th  section  of  the  1st  Cmr. 
act  for  the  settlingt  ^c,  of  the  enp 
iatet  and  customs  of  the  teiumti 
tenure  of  the  manor  of  Cheltenhawi^ 
that  **  the  trices  of  the  copyhoUe 
shall  join  in  any  grant  or  smrrtn 
their  husbands,  of  any  of  the  cmsiam 
suages  or  lands,  being  first  soleUf'm 
ly  examined  in  court ftsctordkng'UfL 
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JUB  he  emchdtd  and  httrred  mfter» 
ti&  timm  amjf  rights  iiile^  or  estate 


\  of  utm  thorn  iande  so  surren* 
RMwaajil  z'^'^Heldt  thai  the  plain* 
of  m  eopfhoider^  was  entitled  to 
^  eoMUnamnf  lands^  of  which  her 
ianmni  daring  the  co9erture,  but 
a&  A*  ^  isoi  die  tenant ;  such  lands 
mUened  daring  the  coverture  hy 
atone,  mthoat  the  wife  having 
iet§  and  eeparuiely  examined  in  courts 
mgjomed  in  the  surrender  thereof 

'Master  of  the  Rolls  tent  the  follow- 
le  for  the  opinion  of  the  Court : — 

phialiffv  widow  of  a  copyholder  of 
anor  of  Cheltenham,  filed  her  hill, 
■  ihe  allowance  of  her  dower  out  of 
kia  cuitomary  estate  in  the  manor, 
lit  aet  oat  the  cuttomi  of  the  manor 
3r4exitted  down  to  the  passing  of 
itHte  1  Car*  ]»  which,  after  reciting 
'  wkliiB  the  aaid  manor  of  Chelten- 
ihe  copyholders  in  base  tenure,  liav- 
MtODiary  estates  of  inheritance  to 
ind  their  heirs,  in  their  several  cus- 
f  imessoages  and  lands,  many  ques- 
wad  doubts  had  been  of  late  made 
ng'  fthair  customs,  many  of  them 
so  uncertain,  unreasonable  and  in- 
lientf  that  it  caused  many  suits  at 
^^reat  expenses,"  &c.,  enacts  in  its 
id  9th  clauses,  (those  material  to 
eation,)  "  that  the  wives  of  the  copy* 
m^ahall  from  thenceforth  have,  for 
'during  their  lires,  the  third  part 
f  their  husbands*  customary  lands, 
lid  third  part  to  be  set  forth  and 
ed  to  them  by  the  homage  of  the 
,  wherein  the  presentment  of  the 
of  the  husband  shall  he  presented, 
But  such  wives  as  shall  thereafter 
:  and  take  a  jointure  of  their  hus- 

customary  lands,  within  the  said 
»  by  grant,  limitation,  or  assignment 

marriage,  or  shall  accept  of  such  a 
re  after  marriage,  and  agree  there- 
ifter  the  death  of  the  husband,  shall 
iciiided  and  barred  to  demand  any 

of  those  or  any  customary  lands 
ifa  Jiusband,  vitliin  the  said  manor," 

I  >9tli  aaction  enacts,  "  that  the  wives 
copylMildtrs,  which  shall  join  in  any 
qu  aumHidcr  with  theur  husbands,  of 
iw  SiatBs^  IL«*CiPt 


any  of  the  customary  messuages  or  lands, 
being  first  solely  and  secretly  examined  in 
court,  according  to  the  custom  there,  shall 
be  concluded  and  barred  afterwards  to 
claim  any  right,  title,  or  estate  whatsoever, 
of  or  in  these  lands  so  surrendered  and 
granted  as  aforesaid." 

The  case  then  found,  that  J.  Riddel,  late 
of  Cheltenham,  who  died  in  Deoember 
1825,  was,  during  the  time  of  his  marriage 
with  the  plaintiff*,  seised  of  copyhold  tene- 
ments, being  within  the  said  manor,  which 
he  held  according  to  the  custom  of  the 
said  manor,  and  to  which  he  had  been  duly 
admitted  ;  and  that  as  to  one  of  such  copy* 
hold  tenements  being  a  messuage  or  dwell- 
ing-house, at  No.  6,  Stills  Lane,  with  the 
appurtenances  thereunto  belonging,  the  said 
J.  Riddel,  on  the  4th  of  March  1805,  at  a 
court  there  holden  for  the  said  manor,  sur- 
rendered into  the  hands  of  the  lord  of  the 
said  manor  the  said  messuage  or  tene- 
ment and  appurtenances,  to  the  use  of  E. 
Jenner,  of  Cheltenham  aforesaid,  doctor  of 
medicine,  since  deceased,  and  his  heirs  ;— 
that  the  aaid  plaintiflT  did  not  join  in  the 
said  surrender  of  the  said  copyhold  tene- 
ment to  the  said  E.  Jenner,  nor  had  since 
joined  in  making,  nor  had  made  any  sur- 
render thereof.  It  was  then  found  by 
the  case,  that,  according  to  the  custom  of 
the  said  manor,  unless  the  wives  of  the 
copyholders  of  the  said  manor  join  in  the 
surrenders  made  by  their  respective  hus- 
bands, during  their  lifetimes,  such  wives 
are  entitled,  upon  the  death  of  their  hus- 
bands, to  dower  out  of  the  copyhold  tene- 
ments so  surrendered. 

The  question  for  the  consideration  of 
the  Court  was,  whether,  according  to  the 
custom  of  the  manor  of  Cheltenham,  the 
widow  of  a  copyholder  was  entitled  to 
dower  out  of  customary  lands,  of  which 
her  husband  was  tenant  during  the  cover- 
ture, but  of  which  he  did  not  die  tenant ; 
such  lands  having  been  aliened  during  the 
coverture,  by  the  husband  alone,  without 
the  wife  having  been  solely  and  secretly 
examined  in  court,  or  having  joined  in  the 
surrender  thereof. 

Mereweiher,  Serj,^  for  the  plaintifT.— The 
Court  will  perceive  by  the  preamble,  the 
evils  and  miscbiei^  for  the  remedy  of  whieh 
the  statute  waa  enacted.  The  8th  and  9th 
pectiosM  <tf  the  act  are  ihoee  which  bear 
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totW 
isae    IIU, 


tUT* 


cf  tbm  '^rd  oi  vat  sasd 
\  Cd  die  sac  c?  ifluxr  lad  h:4  hcrnL. 

fl<iBgi#  dk!  flfx  JMB  ia  ciie  flvrrccd^r  cor 
«M  tM  foidr  lad  wecrtCr  ezaxcJaed  a 

4if  fW  ttause,  the  defieodaaci  ailfge,  due 
ife  M  ftoc  «niiskd  so  her  d4iwer  oiT  lar 
€^!^rfhM  wlieaed  hj  the  htubaad  daria^ 

Th«  fint  qiMfltMfi  for  tlie  consideratMNi 
of  cbo  Covrt  liktrtUnB  is,  whcdier,  bj  tbe 
catton  of  iIm  onoor  of  Cbelcenhaai,  «■ 
r«fvbf«d  and  letUcd  by  the  1st  C«r.  1, 
clio  wilS»  is  not  entitled  to  her  dover  of  amj 
eopyhold  aUened  bj  the  hasbud  doring 
bis  hUtimef  in  whieh  aiieiatMm  the  wife 
docs  not  join,  nor  is  she  examined  solely 
and  secretly* 

[TrmALy  C.  J.-*Is  any  practice  of  the 
manor  suud  since  the  sutnte  ?  Coalnn- 
ft^raima  €xpontio  Ugi$  apthnu  mUrpnu 
/f/fasi«] 

The  case  contains  no  instance  of  such 
practiee.  For  the  porpose  of  attaining  a 
correct  conclusion  on  the  subject,  the 
Court  must  consider  what  the  custom  was 
before  the  statute,  and  the  construction 
which  IS  to  be  put  upon  the  enactment  in 
question.  The  preamble  poinu  out  the 
mischief,  and  the  8th,  9th,  and  11th  sec- 
tions regulate  the  custom  with  regard  to 
wires,  and  limit  those  claims  which  they 
had  upon  the  property  of  their  deceased 
husbands,  and  which  were  more  extensive 
than  those  allowed  them  by  common  law. 
The  9th  section  is  that  which  relates  essen- 
Cially  to  this  case :  these  sections  substi- 
tute dower  for  the  custom  of  the  manor. 
Now,  what  is  the  meaning  of  the  word 
**  dower"  7  The  Court  must  presume,  that 
when  the  legislature  uses  a  legal  phrase, 
it  is  intended  that  it  is  used  in  its  legal 
aignifteation,  and  that  all  legal  consequences 
are  to  emanate  and  flow  from  it.  Since 
the  phrase  "dower"  is  used,  it  must  of 
course  follow,  that  all  hucidents  whicli 
at  eommon  hw  relate  to  dower  must  at- 
tach to  and  follow  from  such  use.  And 
Lord  Cokt  in  his  Commgniary  upon  LittU" 
fen,  cap.  *Dowar/  fok  9t|  a,  6,  lays  it  down, 


TbmsL  H  gg  fbn  aefBin,  it  ia 

shosiid  cnnri—  dniing  iba 
aibck  the  hnafaaod  aKcse  iba 
<3r  apfMmenia.  or  eaitingni«b  the  reals 
^c^  vet  the  womaa  ahall  be 
Iha  l^ai  oonseqaeacca  of  the 
'er*  are  to  follow,  jast  as  the 
Lsfii  conaeqiieBces  oi  the  worda»  '*  felony"  * 
or  -  oiademeanor *  should  fbUov,  if  thej| 
were  osed  by  the  le^iatnre ;  and  theie<»^ 
ibrc,  ccnsEBBKady  with  the    doctrine  c^ 
CGwer.  die  plaincif  is  entitled,  as  she  ne^ 
tlirsr  j'soed  in  the  grant,  nor  was  exaraim^ 
soiely  er  secretly,  according  to  the  9*^ 
sectioa  oc  the  statute. 

^crinnB,  Stfwj^  &r  the  defendants^— It  i^^ 
tbe  object  of  tbe  scatnte  to  regnlaie, 
to  deatroT,  the  customs  of  the  snanor  -^ 
thereUire,  could  never  have  been  theialj^^ 
tion  of  the  legiakture  to  destroy  cttatoi%^ 
dower  and  snbstitnte  for  it  that  at  rtminisa 
law.     Cmiomiry  dower,  or,  which  is  i4s 
same  thing,  free  bench,  cannot  be  *M  to 
be  repognaat  or  contrary  to  the  nesai^ 
of  the  act*  as  such  was  known  to  have  »• 
isted  in  all  manors,  except  thoae  ia  nkidi 
the  doctrine  of  gavelkind  prevailed,  sad  it 
all  such  easea  the  nght  to  cnstoroary  doner 
waa  defeated  by  aile  or  mortgage  of  tin 
husband.      In   Godwin  v.    If'iassMre  (1^ 
Lord   Hardwicke    said,    ^  Free  benck  ii 
merely  a  widow's  estate  in  such  lands  at  lie 
husband  ^et  seixd  of,  not  that  he  is  seiitd 
of  during  the  coverture,  ss  dowtr  is.    h 
Fareiey'i  case  {2%  it  was  held  by  sU  da 
Court,  that  if  a  copyholder  make  a  lease  fiv 
years,  of  land,  whereof  a  fenune,  by  casiaVi 
is  to  have  her  widow's  estate,  she  shall  ■•< 
avoid  tbe  lease,  but  is  thereby  defested^f 
lier  free  bench  during  the  term.  In.8eaiMf* 
Scott  (3),  in  ejectment,  upon  special  verdictf 
the  case  was — Scott,  seised  in  fee  of  tia 
lands  in  question,  being  a  copyhold,  whiK 
the  custom  was,  that  the  wife  shall  havaCai 
bench  of  all  copyholds  whereof  the  hosbaai 
died  seised,  takes  the  defendant  to  wide^aal 
afterwards  surrenders  to  B.  S.  and  beirti 
and,  at  a  court  held,  tliis  surrender  waspH* 
aented  to  be  enrolled,  but  before  adail' 
tance  the  surrenderor  died,  and  ths  S8^ 
renderee  was  admitted  after  his  death.  Thi 
question  was,  if  in  this  case  the  wife  ibovH 


(1)  9  Atk.  635. 
t)  Cro.  Jftc.  36. 
3)  a  Lev.  S8d, 
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BP  f rea  tench.  Hoh,  G.  J.  and  all 
nkt  heM,  she  ahoukl  not ;  and  they 

ihat  Che  wife  had  an  incepted  title 
marrii^v  in  thii  cage,  at  wives  have 
r  ifpiwr  at  the  common  law  ;  but 
e  kad  only  a  conditional  inception  of 
iligcct  CO  the  power  of  tlie  husband 
ling  it  by  alienation,  which  power 
aband  had  not  at  common  law,  fur 
ill  not,  by  alienation,  defeat  the  wife 
dower ;  but  without  doubt,  the  bus- 
Nght  have  precluded  the  wife  from 
a  bench,  by  alienation,  for  slie  is  not 
»  it,  except  her  husband  die  seised, 
be  did  not  in  this  ease,  by  reason  of 
mnder;    and  judgment  was  given 

plaintiflT.  In  Hinton  v.  Ifinion  (4), 
iband,  aeised  of  a  copyhold  estate, 
'  the  manor  of  Little  Sutton,  subject 
atonary  right  in  tlie  widow  to  enjoy 

life  tlie  whole  estate  of  which  the 
d  died  seisedi  articled  for  the  sale 
i>r  valuable  consideration,  but  died 

it  was  actually  surrendered,  the 
claimed  her  free  bench,  and  had  re- 
1  a  verdict  in  ejectment  at  law  ;  the 
a  brought  for  a  specific  performance 

articles,  and  an  injunction  to  stay 
linga  in  tlie  action.  The  question 
hether  tlie  widow's  right  to  her  free 
was  bound  by  the  articles,  or  whe- 
che  husband  had  not  actually  surren- 
;he  copyhold,  she  was  entitled  to  her 
mclu  Lord  Hardwicke  held,  that 
rchaser  was  entitled  to  relief  against 
low.  Dugfforth  V.  Radford  (5)  also 
that  a  lease  by  baron  deprived/^rtitfii^ 

free  bench  out  of  the  customary 

In  JFVeeman,  51(),  the  husband,  being 
holder,  made  a  lease  without  licence, 
ffered  his  house  to  go  out  of  repair. 
agreed,  1st,  that  the  lease,  and  want 
ffring,  were  both  forfeitures.  2ndly, 
the  husband  forfeited,  the  wife  lost 
M  bench,  for  if  he  surrendered,  it 
d  hia  wife  of  her  free  bench  ;  so,  if 
any  act  which  determined  his  estate, 
royed  her  free  bench.  In  Salisbury 
^€okv.  Hnrd((t\  upon  ejectment  for 

copyhold  lands,  the  case  xippear- 
e,  that  tlie  custom  of  the  manor  ivas 
It  copyholds  for  three  lives  ;  that  the 

(4)  Arab.  277. 

(5)  W.  JoD.  4(3f . 

(6)  Cowp.  481. 


first  life  had  the  power  of  •unrendering  the 
whole  eatate,  and  the  widow  of  the  teaaat 
who  died  seised,  waa  entitled  to  her  free 
bench.  The  then  copyliolder  for  three 
livea  surrendered  to  the  deceased  husband 
of  the  defendant,  who  by  licence  from  the 
lord  demised  to  S.  for  ninety-nine  yeara, 
by  way  of  mortgage,  then  Hurd  died  and 
S.  assigned  to  the  plaintiff.  Lord  Mana- 
field  and  the  Court  lield,  that  there  waa 
a  great  difference  between  tlie  custom 
of  free  bench,  found  in  this  case,  and  the 
case  of  dower.  In  the  latter,  the  widow  ia 
entitled  to  dower  of  all  her  husband  waa 
seised  of  during  the  coverture.  But  here, 
her  right  waa  confined  to  such  eatate  aa  he 
should  die  seised  of;  consequently,  aa  be- 
tween lord  and  tenant,  they  might  defeat 
the  wife's  estate  when  they  pleaaed.  The 
same  doctrine  is  laid  down  in  Parker  v* 
Bleeke{7\  a  caae  which  demands  the  atten* 
tion  of  the  Court,  as  it  owed  ita  origin  to 
this  very  manor  of  Cheltenham,  and  it  waa 
discussed  only  thirteen  yeara  after  the 
passing  of  the  1st  of  Car.  1.  The  action 
was  trespass ;  the  verdict,  which  waa  ape* 
cial,  found  that  the  land  waa  copyhold  land 
of  inheritance,  of  the  manor  of  Cheltenham, 
in  Gloucestershire,  of  which  the  husband  of 
the  defendant  was  aeised  in  fee,  witliin 
which  manor  there  ia  a  cuatom,  amongat 
others,  that  if  a  copyholder  aeised  in  Ice 
of  a  copyhold  tenement,  dies,  leaving  a  wife 
at  the  time  of  his  death,  aurviving  him,  that 
she  shall  have  and  hold  the  aaid  copy* 
hold  land  during  her  life,  and  for  twelve 
years  after.  The  verdict  then  found  that 
the  huaband  waa  a  bankrupt,  and  that  the 
commiasionera  bargained  and  aold  the  aaid 
copyhold  land  to  the  plaintiff  and  heirs,  for 
the  use  of  the  creditors  of  the  aaid  bank- 
rupt. The  private  act,  1  Car.  1,  citing 
and  establishing  the  customs  of  the  manor, 
was  also  found.  The  verdict  then  stated, 
that  it  was  found  by  the  homage,  that  the 
defendant  aurvived  lier  huaband,  and  ought  to 
enjoy  the  said  teneroenU  in  which,  &c.  for 
terra  of  life  of  said  defendant,  and  for 
twelve  yeara  after ;  and  that  npon  a  pre- 
sentment afterwards,  and  before  the  admis- 
sion of  the  said  plaintiff  into  the  lands,  the 
aforesaid  defendant  waa  admitted  tenant 
of  the  tenements  aforesaid.     The  questions 

(7)  CrsL  Ctf  •  56a. 
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for  (hi!  deeistoii'  of  the  Court  were,  whe- 
ther, by  the  bargain  and  sale  made  by  the 
commissioners,  by  virtue  of  the  Statute  of 
Bankrnptcy,  the  estate  of  the  copyholder 
was  vested  in  the  bargainee,  before  admit- 
tance, although  lie  might  not  enter  before 
admittance,  for  then  the  husband  did  not 
die  tenantf  and  so  is  not  within  tlie  custom 
that  his  wife  should  have  widow's  estate. 
Admitting  that  he  did  die  tenant,  and  the 
widow  had  such  an  estate  vested  in  her, 
whether  the  vendees,  by  the  bargain  and 
sale  to  them  before  made,  shall  not  after- 
wards divest  the  estate  of  the  wife  by  rela- 
tion, and  then  the  plaintiff  hath  a  good 
title,  llie  Conrt  agreed  that  the  husband 
did  not  die  tenant,  and  judgment  was  given 
for  the  plaintiff.  The  words  of  the  statute 
mean  a  continuation  of  the  old  custom,  as  it 
existed  before  the  act.  It  is  impossible  that 
the  legislature  intended  to  introduce  all  the 
incidents  belonging  to  doiver  at  common  law, 
for  cuatomary  dower  existed  long  before 
the  statute,  as  it  does  to  this  day.  Suppose 
the  widow's  portion  was  withheld,  what  was 
her  remedy  ?  Not  a  writ  of  free  bench,  hut 
a  writ  in  nature  of  a  writ  of  dower.  The 
words  **  dower"  and  "  free  bench"  are  syno- 
nymous, and  they  are  thus  used  by  Kitchin 
in  his  work,  p«  208,  where  he  says,  "  Custom 
of  some  manor  is,  that  the  woman  shall  have 
all  the  copyhold  whereof  the  husband  died 
seised,  for  her  frank  bench.  But  the  hus- 
band may  alien  all  or  part,  without  the  wife, 
and  then  she  cannot  claim  doner"  In  Warde 
V.  }Varde{H\  where  one  devised  to  his  wife, 
and  declared  it  to  be  in  full  of  all  dower 
and  right  of  dower,  or  thirds,  it  was  held, 
that  the  devise  was  a  satisfaction  of  the 
free  bench,  which  is  a  customary  right 
nomine  doiis,  and  so  declared  by  Bracton^ 
and  is  instead  of  dower.  When,  therefore, 
the  statute  speaks  of  dower,  it  is  of  dower 
according  to  the  custom.  But  it  is  said, 
that  dower  at  common  law,  is  that  which 
must  he  meant  by  the  statute,  as  the  sta- 
tute has  ahei-ed  other  customs.  The  alter- 
ation of  other  customs  may  be  admitted, 
that  of  descent  for  instance  ;  but  the  alter^ 
ation  is  not  in  conformity  to  the  rules  of 
common  law  ;  for  the  third  section  enacts, 
"  that  if  the  copyholder  die  without  issue 
male,  leaving  daughters,  the  eldest  daugh- 

(8)  Aaab.  199. 


ter  only  shall  inherit."  Now,  thft^ 
by  common  law  would  be  to  all  as'  ] 
ers ;  in  like  manner,  if  there  be  no  • 
ters,  the  descent  is  directed  by  the 
to  the  eldest  aunt  or  cousin,  not 
Upon  the  same  principle,  the  dower 
ed  by  the  statute,  is  not  that  whieli 
tended  by  the  incidents  of  dower  at  e 
law.  The  argument  of  the  oppoaki 
would  lead  to  the  conclusion,  that  tl 
ing  of  the  wife  in  the  surrender  of  tb 
hold,  and  her  private  examination,  w 
all  cases  sufHce  to  make  the  alienatioi 
But  it  was  held  in  Doe  v.  Battle  (i 
since  the  o5t\\  Geo.  3.  c.  192,  a  sur 
if  it  was  merely  formal,  and  not  mi 
substance,  was  rendered  unnecess 
the  statute.  As,  in  deciding  that  a 
Court  of  King's  Bench  looked  to  tl 
chief  against  which  it  was  intended  to 
so  in  deciding  (he  present  case,  the 
would  only  look  to  that  particular  s 
things  in  which  the  necessity  of  a  sui 
and  secret  examination  was  created 
statute.  As,  upon  the  one  hand,  theo 
intention  of  the  statute  was  the  reg 
and  modifying  of  the  customary  doif 
the  introduction  of  dower  at  commo 
and  as  upon  the  other,  the  nuthoritie 
that  the  husband  has  it  in  his  \w\\e 
variety  of  ways,  to  defeat  his  widow 
tomary  right,  the  judgment  of  the 
should  be  for  the  defendant. 

Merewether,  Serj,,  in  reply. — It  w 
possible  to  maintain  that  Jfrce  Item 
dower  were  synonymous.  The  as 
was  a  petitio  principii.  Flow  coii 
assumed  identity  exist,  dower  at  c( 
law  being  uniform  and  unvaried, 
free  bench  varies  according  to  the  c 
of  different  manors  ?  Tlie  idea  i 
identity  perhaps  owed  its  oiigin  to  tl 
gar  language  in  which  the  existence 
tain  customs  was  couched  on  prese 
by  the  homage  of  the  death  of  the  hi 
The  incidents  of  doiver  nt  comni 
were  applicable  here,  and  it  was  su 
plication  alone,  which  could  explai 
satisfactory  manner  the  words  of  tl 
tute.  It  follows,  therefore,  that  tlw 
tiff  is  entitled  to  her  dower  of  any 
which  her  husband  was  seised,  at  an 
during  the  coverture;  and  she  is  « 
to  the  judgment  of  the  Court. 
(9)  5  Bun.  &  Aid.  492. 
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ring  ceitificBte  was  sent : — 

i  beard  chit  case  argued,  and 
t«  and  we  are  of  opinion,  that 
ibe  cuttom  of  the  manor  of 
•witliiD  the  couniy  of  Glouces- 
[iroff  iaiona  of  the  stat.  1  Car.  I . 
tbe  cue,  tlie  iviilow  of  a  copy- 
ded  to  dower  out  of  customary 
lich  her  husband  was  tenant 
ovarture.  but  of  which  he  did 
intt  auch  lands  having  been 
ig  tbe  coverture  by  the  hus- 
vUhout  the  wife  having  been 
parately  examined  in  court,  as 
[  in  the  surrender  thereof. 

••  N.  C.  TiNDAL. 

•*J.  A.  Park. 
"  S.  Gaselee. 

'*  J.  B.  fioSAKQUET." 

4  Will.  4.  c.  105. 'An  Act  for 
ent  of  tlie  Law  of  Dower,'  (the 
(usi  18d3),  the  1st  section  of 
Is  the  word  '*land,"  to  manor:*, 
ke.,  and  all  other  hercdita- 
icr  corporeal  or  incorporeal, 
as  are  not  liable  to  dower, 
section  enacts,  "  Tliat  no  wi- 
cntnled  to  dower,  out  of  any 
lall  have  been  absolutely  dis- 
ler  husband,  in  his  lifetime,  or 


PIEVIN     r.     nCNSIIAtL     AND 
OTHERS. 

of  ditmapett  hftum  paid  hj  the 
\er  vcrdiL'L 

to  recoeer  the  value  of  certain 
i  hy  the  defendant^  and  verdict 
ifff  the  former  mil,  upon  motion, 
rednce  tlie  damages  hij  a  cer* 
hleh  the  goodt  were  liable,  and 
isiress  nas  levied  vpon  them, 

iff  and  defendants  had,  it  ap« 
claim  as  assignees  to  certain 
rroperty  of  one  Davis,  an  in- 
verdict  passed  for  the  plaintiff 
47/.  19«.,  which  the  jury  found 
lue  of  the  goods  then  in  the 
r  tlie  defendants.  Aficr  tho 
wfore  the  removal  of  the  goods 


in  question  from  eertain  premiieai  wbicb 
had  been  occupied  by  the  inaolventv  the 
landlord  came  in  and  levied  a  diatreas  for 
1 ISL9  rent  due  after  the  verdict,  and  which 
sum  tlie  defendanta  paid. 

JVildi,  Serjm  obtained  a  rule,  calling  on 
the  plaintiff  to  shew  cause  why  the  damagea 
sliould  not  be  reduced  by  the  sum  paid,  as 
the  plaintiff  was  himself  liable  to  the  de- 
mand, and  could  not  apply  the  gooda  to  any 
purpose  until  the  landlord  was  satisfied. 

Jones,  Serj*  shewed  cause.— -He  submitted 
that  the  Court  should  not,  under  these  cir* 
cumstances,  interfere ;  the  case  was  prima 
imprcsslonis.  The  object  of  the  motion  wac, 
to  alter  the  verdict  of  a  jury,  and  that  for 
the  benefit  and  advantage  of  the  defendants, 
who  were  wrong-doers,  and  who,  by  the 
impropriety  of  their  conduct,  in  taking  pos- 
session of  goods  to  wliich  they  had  no  claim, 
had  given  the  landlord  an  opportunity  of 
levying  a  distress.  Wliat  remedy  waa  tlusre, 
to  which  the  defendants  could  say  tliey  were 
entitled?  They  could  not  set  off  the  sum 
paid,  as  no  set-off  was  allowed  in  trover, 
and  there  was  not  the  slightest  pretext  for 
their  bringing  an  action  for  money  paid  to 
the  use  of  the  plaintiff* 

TiKDAL,  C.J. — As  it  appears  to  me,  this 
case  comes  within  a  principle  than  which 
tliere  is  not  one  better  known  in  the  Courts 
of  Westminster  Hall.  The  object  of  the 
defendant,  who  applies  to  the  Court  to  be 
allowed  a  reduction  of  the  damages  to  tlie 
amount  in  which  he  has  since  satisfied  theae 
damages,  would  have  been  attained  formerly 
by  means  of  an  audltd  quereld,  and,  in  mo« 
dcrn  times,  upon  motion,  which  has  been 
substituted  for  the  ancient  remedy.  In 
Ognel  v.  Randol{l\  audltd  quereU  waa 
brought  to  avoid  execution  of  a  judgment, 
"andsurmisetb  that,  after  the  judgment,  be 
had  paid  the  entire  sum.  All  the  Court, 
except  Popham,  held,  that  it  waa  a  good 
surmise,  and  tlie  party  was  let  to  bail."  In 
Alfordv.  2 a<iic/(S), "judgment against  two, 
who  arc  both  in  execution,  and  tbe  sheriff 
suffers  one  to  escape,  the  plaintiff  recovers 
against  the  sheriff,  and  hath  satisfaction ; 
the  other  shall  be  discharged  by  an  auditd 
querela.^*    Here,  the  defendant  has  shewn 
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that  a  certain  portion  of  the  damagea  has 
been  satisfied  out  of  the  goods,  for  the  de« 
tention  of  which  the  damages  were  given, 
and  whicli  the  plaintiff  himself  was  bound 
to  pay  as  assignee  of  Davis.  He  has,  tliere- 
fore,  ftro  tanto  satisfied  the  verdict,  and  the 
sum  should  be  allowed,  by  the  reduction 
from  the  entire  sum  of  that  which  has  been 
paid. 

Park,  J.  and  Gasbleb,  J.  concurring, 
the  rule  for  reducing  the  damagesi  by  the 
sum  paid,  was  made  absolute.    • 


1885.     f 


June  d. 


wiLiiAMfl,  chaxemah  of  thb 

HOPS   ASSUBANOB  COMPAMY, 
V.  BEAUMONT. 


Libel — JudgmerU  signed,  not  set  asidct 
tvhen» 

The  Ctmrt  will  not  set  aside  ajudgmentt 
signed  for  vmnt  of  a  siffieieni  plea,  without 
an  affidatii  of  mistake  or  merits. 

This  was  an  action,  brought  against  the 
defendant  by  the  plaintiff,  as  chairman  of 
the  Hope  Assurance  Company,  for  a  libel 
published  in  a  daily  print.  [For  the  declara- 
tion in  the  case,  see  3  Law  Journ.  (n.  s.) 
C.P.  dl.]  The  defendant  pleaded  several 
pleas,  obviously  for  the  purpose  of  delay, 
affecting  to  justify  the  innoxious  parts  of 
the  publication,  and  leaving  more  which 
were  libellous  totally  unanswered ;  they 
were,  in  fact,  of  such  a  nature,  that  no  issues 
could  be  joined  upon  them,  except  such  as 
were  immaterial.  The  plaintifiT  demurred, 
and  finally  signed  judgment. 

Coleridge,  Serj.f  obtained  a  rule  in  the 
last  term,  enlarged  to  the  present,  calling 
on  the  plaintiff  to  shew  cause  why  the  judg- 
ment should  not  be  set  aside,  or  why  the 
defendant  should  not  have  leave  to  amend 
his  pleaif.  The  motion  was  founded  on 
certain  affidavits,  which  did  not  state  either 
mistake  or  merits,  but  the  party  relied  cliiefiy 
on  the  change  of  his  attorney  at  a  certain 
period  of  the  litigation. 

fVildc,  Se)j,,  and  Stephen,  Serj,^  now 
shewed  cause. — The  defendant  in  his  pleas 
sought  to  avoid  die  effect  of  the  libel,  but  his 
pleas  were  mere  surplusage,  and  quite  im- 
material ;  the  entire  conduct  of  the  defen- 
dant was,  in  fact,  a  system  of  evasion.    The 


motion  was  founded  on  no  aflSdavi 
mistake  or  merit;  there  was  tn 
make  the  Court  believe  tliat  he  e 
port,  or  that  he  supposes  lie  couU 
the  pleas.  The  Court  surely  v 
grant  the  motion,  upon  an  affida 
merely  stated  a  change  of  the  pari 
ney.  The  libel  was  pubUshed  to 
as  the  year  1831,  and  the  defeoda 
not  have  been  allowed  to  enlarge 
to  this  term.  In  Siiles  v.  NoA 
action  for  a  libellous  publicaiioii 
'  Judicial  delinquency,'  tlie  prodnc 
plained  of  affected  to  be  a  recital 
proceedings  which  took  place  in  i 
justice;  but  there,  aa  in  the  case  1 
Court,  extraneoos  matter  was  in 
and  the  whole  was  coloured  by  th« 
of  the  writer.  The  defendant  pi 
general  issue,  and  three  special 
justification.  The  replication  jd 
on  the  first  plea,  and  demarred  if 
the  others,  stating,  for  cause,  that 
appear  by  them  what  was  meant ' 
tified  ;  that  if  they  went  to  the  pr 
publishing  of  the  whole  of  the  li 
tioned  in  the  declaration,  they  we 
together  ;  and  if  they  only  went 
the  libels,  it  was  not  expressed  will 
certainty,  what  parts  the  defend 
to  justify,  and  that  it  was  imp 
separate  the  several  parts  of  th 
manner  and  form  as  was  attetop 
(lone  hy  the  pleas ;  and  that  it  waa i 
to  take  any  precise  or  certain  issu 
Judgment  being  ijjtven  on  the  arg 
the  plaintiff,  the  defendant  appKei 
to  amend  his  pleas,  which  \ras  n 
iotnm  Cuttnm,  Lord  Ellenboroug 
that  "  the  Court  would  not  assis 
who,  under  pretence  of  publishin] 
ccedings  of  courts  of  justice,  publ 
libels,  which  he  could  not  afterwari 
The  mode  of  pleading  adopted  1 
fendnnt  in  the  present  case,  was  li 
which  the  defendant  had  recoui 
case  above  cited ;  tlie  defendant  \ 
fied  those  parts  which  were  inno: 
having  prayed  judgment  of  the 
claration,  he  took  care  to  answer 
When  these  pleas  were  demun 
changed  his  attorney,  and  he  ther 
have  the  judgment  set  aside.     1 
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VmU  not  sanction  the  attempt, 
cially  when  it  was  known  that  the 
lenl^  by  which  tlie  action  was 
lad  consented  to  waive  the  tech- 
etiena,  if  the  defendant  would  put 
ktion  on  the  record.  This  he 
I  dot  but  the  pleas  he  put  in  were 
itUK,  that  immaterial  issues  nlone 
vaiaed  upon  them.  In  darkson 
.(it),  where  the  defendant  pub- 
t  the  plaintiff,  a  proctor,  was  sus- 
ircc  times  for  extortion,  once  by 
PcU»  and  twice  by  Sir  J.  NiclioU; 
Id  juBti6cation  were  on  demurrer 

inaamucfa  as  they  professed  lo 
1.  answer  to  the  whole  of  the 
at  out,  but,  in  effect,  answered 
ly  nothing  laving  been  said  as  to 
jpHf  or  the  allef[;ed  suspension  by 
«o|L  Tindal,  C.  J.  tliere  said, 
^  the  pleaand  declaration,the  plea 
iSdl  clearly  within  that  class  of 
ibish  it  has  been  held  that  a  pica 
il  professes  to  be  an  answer  to  the 
a  declaration^  and  answers  only  a 
Mountmey  v.  WatUm  {^\  case  for 
laclaration  stated  that  the  defen- 
posed  and  published,  in  a  nens- 
belof  the  plaintiff,  headed  "  Horse- 
mpnting  to  the  plaintiff  that  he 
f  of  feloniously  stealing  a  horse  ; 
dant  pleaded  tlie  general  issue, 
t  jnatification  as  to  idl  parts  of  the 
B|it  the  word  hane^Miealer,  set- 
drenmatanoes  of  suspicion.  The 
omurred  to  the  last  plea,  assign- 
inseSf  that  it  was  pleaded  to  part 
10  libel  in  the  declaration  men- 
lereaa  the  libel  was  one,  and  not 

Upon  argument,  judgment  was 
tlie  plaintiff,  because  it  was  charg- 
declaraiion  that  the  libel  imputed 
the  plaintiff,  which  the  defendant 
in  his  plea,  and  only  justified  by 
icea  01  suspicion ;  the  plea  was, 
no  answer  to  the  cliarge.  The 
the  defendant  evidently  was  to 
;he  trial  to  a  period  as  distant  as 
rora  the  infliction  of  the  injury. 
'  made  no  affidavit  of  the  difii- 
10  procuring  of  evidence,  he  did 
aay  he  was  misled ;  neither  had 

r.  966, 587 ;  s.  c.  8  Law  Jouni.  C.P.  193. 
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he  acted  from  ignorance  or  error  |  the  bad 
pleas  were  put  advisedly  upon  the  record. 
The  principle  adopted  by  tlie  Court  of 
King's  Bench  in  Siila  ▼•  Noke$9  vrat  ap* 
plicable :  there,  there  were  errors  in  the 
pleas,  and  leave  to  amend  waa  refused ;  d 
forthrit  leave  would  be  refused,  wheret  he 
application  was  to  set  aside  a  judgment,  and 
amend  without  an  affidavit  of  merits.  It 
would,  under  the  circumstances,  be  the  ex- 
treme of  injustice  to  grant  the  application ; 
the  rule,  therefore,  should  be  discharged. 

CoUriJ^ef  Serj.,  in  support  of  the  rule. 
— The  defendant  admits  that  the  pleas  first 
put  on  the  record  are  bad.  In  coming  to 
a  decision,  the  Court  will  consider  times 
and  dates.  The  alleged  libel  was  published 
in  1831,  the  declaration  was  filed  in  Easter 
term,  1882  ;  in  June  of  that  year,  the  de- 
fendant put  in  his  pleas,  which  were  long 
and  special ;  the  demurrer  was  not  put  in 
until  January  1883.  The  defendant  was 
then  obliged  to  change  his  attorney  ;  and 
finally,  he  was  advised,  by  counsels  that  his 
pleas  were  not  tenable ;  this,  not  the  reason 
alleged,  was  the  cause  of  the  delay*  In 
SiiUs  V.  Nokei  the  Court  felt  and  yielded 
to  the  difficulty  of  giving  leave  to  amend 
after  argument  on  demurrer,  but  the  pre- 
sent case  is  clear  of  such  difficulty. 
^  [Tim DAL,  C.  J. — But  here  tlie  judgment  is 
signed.] 

The  objection  to  the  pleas  is,  that 
they  do  not  justify  the  entire  imputation ; 
but,  in  MmiMtney  v.  Watton^  Lord  Tenter* 
den  saidy  *'  I  do  not,  however,  mean  to  lay 
it  down,  that  where  an  alleged  libel  is  di- 
visible, one  part  may  not  be  justified  sepa- 
rately from  tlie  rest,  if  a  proper  justifica- 
tion can  be  made  out."  Parke^  J.  waa  of 
the  same  opinion,  saying  "  It  is  unnecessary 
in  this  case  to  give  an  opinion,  whether  or 
not  a  defendant  may  justify  any  distinct 
part  of  a  libel,  though  I  am  rather  of  opi- 
nion that  he  may." 

Many  authorities  may  be  cited,  to  shew  that 
a  part  of  a  publication  may  be  justified,  and 
that  judgment  may  be  suffered  by  default 
to  the  rest ;  but  the  partiea  here  seem  to 
require  that  the  justification  sliould  go  to 
the  whole  of  the  imputed  libel. 

TiMDAL,  C.  J. — The  defendant,  in.  this 
case,  calls  upon  us  to  set  aside  a  judgment 
regularly  obtained  without    any  affidavit 
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that  hci§t  not  known  before,  had  come 
lately  to  his  knowledge;  without  any  affida- 
Tit  of  merits,  or  affidavit  to  shew  any  pecu- 
liar difficulty  or  infirmity  under  which  liis 
case  laboured  ;  under  such  circumstances, 
it  is  sufficient  for  us  to  say,  that  no  ground 
has  been  shewn,  to  prove  that  this  judg- 
ment should  be  set  aside.  The  defendant 
had  on  the  former  occasions,  and  in  every 
stage  of  the  transaction,  the  assistance  of 
regular  attomies ;  and  when  a  mistake  is 
said  to  be  discovered,  he  comes  to  the  Court, 
and  asks  that  the  judgment  should  be  set 
aside.     The  rule  roust  be  discharged. 

Park,  J. — I  am  of  the  same  opinion. 
We  should  be  acting  against  all  rule  and 
order, if  we  were  to  set  this  judgment  aside ; 
the  defendant  has  produced  no  affidavit  of 
merits,  and  if  we  were  to  assent  to  the  mo- 
tion, our  chambers  would  be  crowded  with 
persona  making  similar  applications,  and  all 
judgments  should  be  set  aside.  All  the  pleas 
on  the  record  were  well  known  to  the  former 
attornies.  Two  orders  for  time  were  ob- 
tained by  the  old,  and  five  similar  orders 
were  made  since  the  appointment  of  the  new 
attornies.  There  is  not  the  slightest  colour 
or  pretence  for  the  application. 

Gaselbe,  J. — The  defendant  has  not 
only  made  no  affidavit  of  merits,  but  he  has 
made  no  affidavit,  nor  has  he  given  any  ex- 
planation, of  the  reasons  which  induced  him 
to  adopt  the  mode  of  pleading  which  he  has 
thought  proper  to  put  upon  the  record.  I 
gave  time  when  it  was  found  that  the  pleas 
in  their  original  shape  could  not  be  sup- 
ported ;  fresh  instructions  were  then,  it 
seems,  to  be  received  from  abroad,  and  the 
party  now  wants  further  time,  to  enable  him 
to  discover  new  pleas.  As  far  as  regards 
the  motion  itself,  the  office  of  which  the 
plaintiff  is  the  chairman,  is  ready  to  allow 
the  defendant  to  amend,  as  he  (the  defen- 
dant) has  made  positive  allegations  against 
the  moral  characters  of  those  by  whom  the 
business  of  the  office  is  transacted.  The 
rule  should  be  discharged. 

BosANQVBT,  J. — 1  am  of  the  same  opi- 
nion. This  judgment  should  not  be  set 
aside ;  and  it  must  be  admitted,  es  a  matter 
of  course,  that  in  such  case  there  would  be 
no  use  in  assenting  to  the  motion  to  amend 
the  pteatt 

Ride  diichtarged. 
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1833 
June  4 

Pleading  —  Count    in 
covered  by  Plea, 

The  pkuntiff,  in  thefrst  cataU  sf 
claration,  alleged  an  astaulif  bMti 
imprisonment  upon  a  false  charge  €f 
fvith  intent  to  commit  felony.  The  d^ 
pleaded  many  special  pleas  m  jMfig 
in  one  of  which,  the  eighth,  he  jmsit 
assault,  battery,  and  trnprisommtemtik 
the  officer  who  apprehended  the  pkm 
a  charge  of  assaulting  fttm, ':  the  dgf 
Upon  the  trial,  the  allegations  in  i 
count  were  proved  by  the  pltnntiff,  m 
in  the  eighth  plea  were  proved  by  the 
dant : — Held,  that  such  proof  by  thei^ 
was  not  an  answer  to  the  action,  m 
as  the  justification  of  an  imprimmmen 
assault,  did  not  cover  an  impritonmn 
a  charge  of  assault  with  intent  to  ei 
felony;  the  act  imputed  by  theplami^ 
in  its  nature  and  description  dij/ereti 
that  justified  by  the  defendant. 

The  declaration  consisted  of  tinrea  i 
— The  first  imputed  to  the  defM 
assault  and  battery,  and  charged  hi 
compelling  the  plaintiff  to  go  alo 
streets  to  a  certain  building,  and  nn 
ing  him  there  on  a  false  charge  o( 
sault  with  intent  to  commit  a  felony 
second,  imputed  imprisonment,  with 
additional  charge  of  an  intent  to 
felony.  The  third,  charged  the  aasi 
imprisoning  the  plaintiff  for  thirty  hi 
an  unfounded  charge  of  a  breadi 
peace. 

The  defendant  pleaded  the  geiier 
and  seven  special  pleas  in  justK 
The  last  of  these  pleas,  the  eighth,  i 
exclusively  to  the  third  count,  justif 
assault  and  imprisonment  for  pari 
time  alleged,  of  which  the  plaimifl 
count  complained.  The  plea  suiedi 
stance,  that  the  defendant  being  a 
by  the  plaintiff,  called  the  offlicer 
assistance ;  and  they,  upon  Iiia  eo 
took  him  before  a  magistrate,  and  l 
was  the  imprisonment  complained  o 
the  trial,  before  the  Chief  Baron 
Sussex  Assizes,  the  plaintifT  pro 
facts  alleged  in  the  first  count,  and 
fendant  succeeded   in  aubaianiia) 
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hp..Mitiiivd  m  tht  eighth  plea. 
■rivMa  Jidfe  fceing  oneertain  whe- 
V.  jpatification  covered  the  entire 
i  eoiitained  hi  the  first  count,  and 
fled  ID  impriioninent  upon  a  false 
ik*  •■  JBleni  to  commit  felony,  re« 
led  iho  jury  to  find  a  Terdict  for 
liff.  apoii  all  the  pleaty  except  the 
tfl  upon  that»  to  find  for  the  de- 
Zhe  jury  baving  foand  aceord- 

m^Jtmy*  ohtained  a  rule,  calling  on 
idmK  to  ahew  caaae  why  the  pottea 
flt'  he  deliTored  to  the  plaintiff. 
m»9  An.  shewed  cause.  —  The 
•  the  declaration  differ  in  form. 
Mtion  of  the  defi^dant  to  charge 
aciff  with  an  intent  to  commit  a 
raa  not  proved.  The  only  count 
wainad  substantially  on  the  record, 
iMrd  t  and  that  was  fully  covered 
i^mh  plea,  and  that  of  the  general 
laoaaeaiilt  only  was  proved,  and  the 
la.  being  successful  on  the  third 
I  juatification  in  that  plea  must 
I  to  extend  to  the  injury  which 
ro&r  The  plaintiff,  in  his  declara- 
e;  that  he  wae  assaulted.  The  de- 
Jo  hie  pleai  says,  he  committed  the 
aaaauk  in  aid  of  the  officer,  and 
accofdingly;  it  is  evident,  that 
itificatioo  covera  tlie  assault  — 
^  H&mgml0{l),  on  which  the  plain- 
n  lo  rely«  may  be  admitted.  The 
it  in  that  case  cannot  be  said  to 
I  fiavour.  There,  in  an  action  of 
cdie  declaration  stated,  that  the  de- 
Mofceand  entered,  ftc,  and  ansanh- 
nprisoned  the  plaintiff,  and  during 
Mriaonment,  aasaulted,  struck,  pul  led , 
violent  nunner.  Defendant  pleacl- 
feneral  issue,  and  a  justification 
nrrit  of  attachment  issued  out  of 
rt  of  King's  Bench,  and  a  warrant 
henff  thereon,  under  which  he  ar- 
bo  plaintiff;  and  because,  &c.,  he 
and  conducted  himself  in  a  violent 
flf^iia  manner,  and  could  not 
O'  bo  kept  in  a  safe  and  proper 
hf  ibe  defendant,  he,  the  defendant, 
gjadL  to  push  and  poll  about  the  said 
:a#ith  a  liKle  feree  and  violence,  &c. 
le  trial*  the  defendant  proved  the 

(OtftBatUiAcAUkMO. 
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arrest,  as  alleged  in  the  joatifitatMai  \  ».., 
the  plaintiff  having  provod  a  battery  daring 
the  lime,  the  learned  Judge  tboogfat  that  it 
was  necessary  for  the  defendant  to  give  eomo 
evidence  of  the  outnq^ua  conduct  on  the 
part  of  the  plaintiff  when  in  eoelody^  ao  aa 
to  prove  the  latter  part  of  the  defMidant'a 
justifkation.  A  verdict  was  found  for  the 
plaintiff,  which  the  Court  refuaed  to  set  aaide. 
But  tlien  it  should  be  Mmembered,  thai  the 
battery,  which  was  not  sufficiently  jaeiified 
on  the  trial,  inasmuch  as  the  violent  eon* 
duct  of  the  plaintiff  waa  not  proved,  wae  at 
least  as  much  a  ground  of  the  action  aa  the 
alleged  imprisonment.  The  want  of  a  jus* 
tification  in  that  case,  did  not,  as  here,  leave 
the  ground  of  complaint  in  auch  a  state  aa 
to  be  covered  by  the  plea. 

Stephen,  Serj,,  in  aupport  of  the  rnle< — 
From  tlie  state  of  the  pleadinge  it  is  evi- 
dent that  the  eighth  plea  applies  only  to 
part  of  the  trespasses ;  the  defendant  haa 
overlooked  other  parts,  and  Ims  not  joeti- 
fied  them,  for  an  obvious  reason,  that  he 
could  not  do  ao.  The  acts  of  trespaas  as- 
cribed to  the  defendant  are ; — First,  assault 
and  battery,  obliging  plaintiff  to  go  along 
the  streets,  &c.,  imprisoning  him  on  a  false 
charge  of  assault  with  intent  to  commit  a 
felony ; — second,  compelling  him  to  go  to 
a  certain  building,  and  there  imprisoning 
him  ; — third,  with  assaulting  and  imprison- 
ing him  for  thirty  hours,  upon  a  falle  charge, 
&c.  The  eighth  plea,  which  alone  was 
found  for  tlie  defendant,  does  not  refer  to 
the  first  count  at  all ;  it  is  confined  distinctly 
and  exclusively  to  the  third  count,  and  is 
an  answer  to  a  part  of  the  complaint  only. 
It  is  no  answer  for  the  defendant  to  any, 
that  he  broke  the  peace  in  aid  of  the  officer. 
On  the  trial,  all  the  facts  in  the  first  count 
were  proved  ;  the  doubt  was,  whether  the 
eighth  plea,  found  for  the  defendant,  wae  an 
answer  to  the  action.  The  fif^lt  count 
sneaks  of  imprisoning  plaintiff  on  a  fhlse 
charge  of  an  assault  with  intent  to  commit 
a  felony.  The  eighth  plea  inerely  vehm  to 
breaking  the  peace.  If  the  first  count 
stated  the  imprisonment  with  a  per  qvfHft  it 
might  be  admitted  that  that  which  war  an 
answer  to  the  principal,  may  be  also  arf  an- 
awer  to- all  the  consequences.  But  Ma  is 
distinguishable  from  such  modeofpleidhig, 
for  the  plaintiff  has  not  stated  the  act  com- 
plained of  with  ayer  yiocl,  but  as  a  quali* 
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ficatian  of  the  injury  committed.  In  Rose 
T.  Wilson  {f)f  where,  in  trespass  for  false 
hnprisonmentt  the  defendant  justified^  as 
having  acted  in  aid  of  a  constable  employed 
to  apprehend  the  plaintiff,  who  had  im- 
properly entered,  and  made  a  disturbance 
m  tne  defendant's  house;  it  appeared,  that 
upon  the  plaintiff's  entering,  and  demean- 
ing himself  with  insolence  in  the  house,  a 
constable  was  sent  for,  and  the  defendant 
charged  the  plaintiff  with  felony.  No  evi- 
dence was  offered  to  support  the  charge  of 
felony.  A  verdict  was  found  for  the  plain- 
tiff, which  the  Court  refused  to  set  aside. 
In  like  manner  in  the  case  before  the  Court, 
there  was  no  evidence  to  establish  the  in- 
tent of  the  plaintiff  to  commit  a  felony,  and 
judgment  should  be  for  the  plaintiff. 

(TiNDAL,  C.  J.— Could  the  eighth  plea 
be  pleaded  to  the  first  count  ?] 

It  could  not ;  if  it  were,  it  might  be  de- 
murred to.  No  plea  has  been  found  for  the 
defendant,  except  the  eighth,  and  that 
covers  only  part  of  the  trespass,  and  the 
application  for  delivery  of  the  postea  to  the 
plaintiff  and  not  to  the  defendant,  is  made, 
because  it  appears,  on  the  face  of  the  re- 
cord, that  the  defendant's  justification  ex- 
tends only  to  a  part  of  the  complaint,  and 
damages  are  assessed  for  the  plaintiff  in  a 
certain  sum.  It  is,  therefore,  impossible, 
that  the  defendant  should  have  judgment 
on  this  record,  all  the  trespasses  alleged 
have  been  committed,  and  only  a  part  Tias 
been  justified.  If  judgment  were  for  the 
defendant,  it  would  be  error;  for  what  is 
there  to  bar  the  plaintiff  from  having  his 
remedy  for  that  damage  which  he  has 
suffered,  and  which  is  not  answered  ?  Phil* 
Ups  T.  Howgate  is  directly  in  favour  of  the 
plaintiff;  for  there,  the  latter  part  of  the 
defendant's  justification  did  not  cover  the 
entire  trespass;  and,  as  the  whole  was  not 
answered,  there  was  a  verdict  against  him, 
which  the  Court  would  not  disturb. 

TiKDAt,  C.  J.— -Whatever  the  feelings 
and  wishes  of  the  Court  may  be  on  this 
occasion,  if  there  be  any  part  of  the  first 
count  which  is  not  covered  by  tlie  eighth 
plea,  the  postea  must  be  delivered  to  the 
pHainttff.  The  first  count  imputed  to  the 
defendant,  that  he  committed  an  assault  and 

(f )  1  Biof .  555  ^  s,  c.  t  Law  Joua.  C.P.  14. 


battery  upon  the  plamtiff,  and  imprif  ooe4 
him  on  a  false  charge  of  an  assault  with 
intent  to  commit  a  felony ;  and  the  question 
is,  if  this  charge  is  answered  by  a  plea  whid 
justifies  the  assaulting  and  imprisoning  of 
the  plaintiff  upon  a  false  cliarge  of  a  breach 
of  the  peace.    In  tlie  old  case  of  BemsuH  v. 
Alcott  (3),  it  was  held,  that  a  parent  rosy 
bring  trespass  for  entering  his  house,  and 
lay  the  debauchery  of  his  daughter^  with  a 
per  quod.  The  same  observation  may,  under 
similar  circumstances,  be  applicable  to  the  ^ 
case  before  the  Court ;  but  the  first  coun^ 
did  not  contain  a  charge  of  assault  and  bal«» 
tery  alone ;  but  it  also  contained  an  allega--, 
tionof  acharge  of  an  intent  to  commit  felony^ 
The  only  plea  on  which  the  defendant  ha^ 
succeeded  is  that  which  applies  to  the  thir  ^ 
count,  which  imputes  an  assault  and  i 
prisonment  upon  a  false  charge  of  a  brea 
of  the  peace ;  but  he  should  not  have  plea»   _ 
ed  to  the  assault,  battery,  and  imprisoning^-.^ 
for  the  breach  of  the  peace  alone ;  his  p^M 
should  have  covered  the  whole ;  it  aho^^^^ 
have  included  the  imprisoning  on  a  fs^  j 
charge  of  an  intent  to  commit  a  feIo>s-}. 
The  learned  Chief  Baron  has  certified,  ^li^ 
all  the  facts  in  the  first  count  were  pro%r^ 
and  af\er  such  certificate,   we  are  not.  ^f 
liberty  to  doubt  that  damage  was  suffered 
by  the  plainiifK,  which  was  not  ansiverecZ  by 
the  defendant  in  his  plea. 

Park,  J. — As  all  the  facts  in  the  Bnt 
count  have  been  proved,  the  defendant  can* 
not  have  the  postea. 

Gaselee,  J. — There  is  a  difficulty  io 
supposing  that  the  eighth  plea,  found  for 
the  defendant,  warrants  a  verdict  for  him, 
which  the  Court  cannot  get  rid  of;  nothtv- 
ing  the  notes  of  the  learned  Chief  Baroi^ 
I  cannot  say,  to  which  count  he  would  hire 
limited  the  verdict ;  but,  supposing  it  was. 
limited  to  one  count,  the  plaintiff  irould, 
of  course,  apply  it  to  that,  in  which  sO 
his  allegations  were  proved,  and  which  wai. 
not  covered  by  any  special  plea.  No  ab« 
jection  can  be  made  to  the  justification,  ^/ 
the  defendant,  of  the  matter  contained  io 
the  third  count ;  because  the  justificstioq 
goes  only  to  a  part  of  the  imprisoomeM; 
for  in  Monprivatl  v.  Smith  (4),  trespsss^ 
breaking  and  entering  the  plaintiff's  hooMk 
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'IKifCin  three  weeki,  seising,  &e. 
^'Tteu-^Not  guilty,  to  the  whole, 
tb'lifeilclng  and  entering  the  liouse, 
yhig  therein  twenty-four  hours, 
die  Mid  time  in  the  declaration 
ti*  ft  justification  under  a  Ji.  Jit, 
h^ers,  it  appeared,  continued  in  the 
beyond  twenty-four  hours.  Lord 
rough  was  of  opinion,  tliat  the  plea 
to  m  whole  declaration;  and  that, 
lAiniiff'  meant  to  rely  upon  tlie  ex- 
yond  the  twenty-four  hours,  he 
i  have  said  so  by  a  new  assignment. 
Sttion  is,  if  the  eighth  plea  is  a  iub« 
answer  to  every  charge  advanced  in 
:  count  ?  It  clearly  is  not. 
IIQUET,  J. — I  am  of  the  same  opi- 
at  the  ilndinff  of  the  eighth  plea  in 
>f  the  defendant,  is  not  such  a  find- 
riU  entitle  him  to  the  judgment  of 
irt,  and  enable  him  to  retain  the  ver- 
mUipt  V.  Hotrgate  is  in  point  for 
ntiflfl  The  distinct  acts  of  trespass 
in  the  first  count,  are  not  covered 
»ighth  plea ;  and,  ilierefore,  the  rule 
ivering  tlie  postta  to  the  plaintiff 
be  made 

Absolute* 
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BASSET   V.    DODOIN    AND    ANO* 
TUER. 


mee^^Notlce  of  Proof  of  ConstdcT" 
r  Bill  of  Exchange — Agency. 

i  mction  by  indorsee  against  indorser 
of  exchange,  accepted  for  the  ac' 
aikm  of  the  drawer,  proof  by  the 
of  his  delivery  of  the  bills  in  question 
Tather-in-law  of  the  plaintiff,  to  be 
who  retained  a  portion  of  the  amount 
md  the  legal  interest,  does  not  affix 
%  the  plaintiff,  there  being  no  evidence 
that  the  father'in-lan  was  acting  as 
wi  of  the  plaintiff  in  the  transaction: 
t  also,  that  under  such  circumstances, 
'6  plaintiff  '^  prove  consideration 
T  the  bills,  was  not  sufficient  to  im* 
'ih  burden  upon  him. 


was  an  action  on  two  bills  of  ex- 
ibr  4SSO/.,  by  the  indorsee  against 
irser.  The  bills  were  drawn  by  Tay- 
a  person  named  Daniel,  by  whom 
ire  accepted ;  Taylor  indorsed  to  the 


defendants,  and  they  to  the  plaintiff  in  iba 
action.  Previous  to  the  trial,  notice  waa 
given  to  the  plaintiff,  that  he  would  ba 
called  upon  to  prove  the  consideration 
which  he  had  given  for  the  bills.  The 
defence  was  usury ;  to  support  which,  the 
defendants  produced  Taylor,  the  drawer 
and  payee  of  the  bills.  He,  upon  his  ex* 
amination,  stated  that  he  bad  taken  the 
bills  to  be  discounted  to  a  person  named 
Jackson,  the  father-in-law  of  the  plaintifi^ 
who  handed  to  the  witness  the  sum  of  188/.p 
less  by  32/.  than  the  amount  for  which  the 
bills  were  drawn.  The  discount  on  tha 
bills  at  5L  per  cent,  would,  for  the  time  for 
which  they  were  drawn,  have  amounted  to 
1/.  19s.  It  was  then  proposed  to  give  in 
evidence, the  conversation  which  took  place 
respecting  the  transaction  between  tho 
witness  and  Jackson.  This  course  was 
prevented  by  Alderson,  J.,  who  tried  tha 
cause,  at  the  sittings  in  this  term ;  as 
he  was  of  opinion,  that  the  agency  of  Jack* 
son  should  first  be  proved.  It  was  then 
contended,  that  the  plaintiff  was  bound 
to  prove  consideration,  as  the  evidence 
of  Taylor  was  in  itself,  unsnpportecl  by 
any  other,  sufficient  to  throw  suspicion 
upon  the  mode  by  which  the  plaintiff  ac- 
quired the  bills.  The  learned  Jiidge  was* 
however,  of  a  contrary  opinion,  more  par* 
ticularly  when  the  defendants  had  it  in 
their  power  to  support  their  case  by  the  ex* 
amination  of  Jackson.  This,  however,  waa 
declined.  The  verdict  having  passed  for 
the  plaintiff, — 

Jones,  Seru  moved  to  set  it  aside,  on  the 
ground  of  the  learned  Judge  not  calling 
upon  the  plaintiff  to  prove  the  consideration 
which  he  had  given.  It  must  be  admitted, 
that  the  plaintiff,  as  tlie  holder  of  the  billa 
had  a  fair  primdfacie  cause  of  action.  But 
all  the  authorities  go  to  shew  that  the 
plaintiff  may  be  called  upon  to  prove  the 
consideration  given  for  the  bills,  if  there 
be  anything  fraudulent  or  unfair  connected 
with  those  on  which  the  action  is  brought. 
In  Rees  v.  the  Marquis  of  Headforl  (IX  an 
action  against  defendant  as  the  acceptor 
of  a  bill,  of  whidi  one  Whitten  was  tha 
drawer,  the  plaintiff  made  out  a  primd 
facie  case ;  but,  the  drawer  having  been 
called  to  prove  the  handwriting  of  one  of 

(1)  eCsmpb.574. 
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the  parties,  it  i^ppeared  from  his  cross-ex- 
aminatiODt  that  he  himself  never  received 
any  consideration  for  the  bill,  and  had  been 
tricked  out  of  it  by  means  of  a  gross  fraud. 
Lord  Ellenborough  held,  on  this  ground, 
that  the  plaintiff  was  bound  to  prove  what 
consideration  he  gave  for  it,  and  as  he 
could  not  do  so,  he  was  nonsuited.  The 
same  principle  was  acted  upon  in  Duncan 
V.  ScoU  (2),  where  the  bill  was  drawn  with- 
out consideration, and  under  duress.  Here 
it  was  evident  that  a  fraud  had  been  prac- 
tisedf  which  would  have  been  made  mani- 
fest by  the  evidence  of  Taylor.  In  the 
former  case,  no  notice  was  given  to  plain- 
tiff, to  prove  the  consideration  given  for 
the  bill,  and  yet  Lord  Ellenborough  held, 
that  without  such  notice,  under  the  circum- 
stances, he  was  bound  to  shew  consider- 
ation. In  Reynolds  v.  Cheitle  (3),  action 
by  indorsee  against  the  acceptor  of  bill, 
the  defendant  gave  notice  to  plaintiff  to 
prove  what  consideration  he  gave  for  the 
bill,  which,  it  was  submitted,  he  was  bound 
to  prove  accordingly.  Lord  Ellenborough : 
"  The  notice  is  insufficient  to  throw  this 
burthen  on  the  plaintiff.  You  must  first 
cast  some  suspicion  upon  his  title,  by  shew- 
ing that  the  bill  was  obtained  from  the  de- 
fendant, or  some  previous  holder  by  force 
or  fraud."  Here  it  is  clear  that  sufRcient 
suspicion  has  been  thrown  upon  the  plain- 
tiff, to  make  it  necessary  for  him  to  go  into 
proof  of  the  consideration.  In  Qrecn  v. 
Deakin  (4),  it  was  lield,  that  one  co-partner 
cannot  bind  another,  by  drawing  a  bill  in 
the  name  of  the  firm,  for  the  discharge  of 
hia  own  private  debt,  without  the  know- 
ledge of  his  co-partner  ;  and  this  defence 
may  be  set  up  by  the  latter,  in  an  action 
by  an  indorsee  of  the  bill,  without  giving 
any  notice  of  his  intention  to  dispute  the 
consideration.  In  tlie  two  cases,  Rees  v.  the 
Marquii  of  HeadforU  and  Green  v.  Deakin^ 
it  was  held,  that  the  plaintiff  should  prove 
consideration,  although  no  notice  was  given. 
But  the  case  of  the  defendant  is  stronger, 
inasmuch  as  he,  according  to  the  doctrine 
laid  down  in  PaUnon  v.  Hardacre  (5),  and 
Delauney  Vt  Mitchell  {G),  gave  the  plaintiff 

[2)  1  Cunpb.  100. 

[3)  9  Cimpb.  596. 
;4)  «  Stark.  N.P.C.  347. 

(5)  4  Taunt  114. 

(6)  1  Staxk.  N.r.C.  439. 


notice  to  prove  the  consideratioii 
bill,  of  which  he  was  the  holder;  mm 
latter  case,  when  the  plaintiff*!  < 
wished  to  close  his  case,  and  give  | 
the  consideration  at  a  subsequent  \ 
he  should  think  it  necessary.  Lord 
borough  held,  that  it  would  not  be 
tent  to  the  plaintiff,  afler  having  ck 
case,  to  give  such  evidence. 

TiNDAL,  C.  J. — In  my  opinioiiy  \ 
cision  of  the  learned  Judge,  who  tri 
cause,  that  it  lay  on  the  defendant 
peach  the  consideration  which  Basi 
holder,  had  given  for  the  bills  whic 
the  subject  of  this  discussion,  ia  pi 
correct.  The  ground  on  which  it 
tempted  to  impeach  the  right  of  thi 
tiff,  was  usury,  and  that  the  sum 
was  taken  as  a  premium  for  diaee 
It  was  not  sufficient  for  the  party  in 
ing  the  right  of  the  holder,  to  j 
ground  of  suspicion.  But  it  was 
bent  on  him  to  prove  the  actof  usot] 
the  statute  58  Geo.  5.  c.  OS,  gi 
protection  to  those  into  whose  ham 
bills  have  passed  bond  fide,  and  who 
notice  of  any  usurious  considerat 
usurious  contract.  Now,  did  the  del 
attempt  to  prove  the  usury  ?  What 
facts  ?  Taylor,  the  payee  and  first  in 
takes  the  bills  to  be  discounted, 
Basset,'  the  plaintiff,  but  to  a  person 
Jackson,  who  is  said  to  act  in  his  a 
he  receives  from  him  a  sum  less  1 
than  the  amount  of  the  bills.  Now,  i 
was  evidence  to  shew  that  Jackson  i 
agent  of  Basset,  the  case  might  havf 
different  aspect.  But  there  was  n< 
evidence,  neither  was  there  evide 
shew  the  act  of  usury,  but  merely  i 
cion  of  such.  It  was,  upon  the  tria 
petent  to  the  defendant  to  call  Js 
but  he  was  not  so  called,  as  the  del 
feared  that  he  would  be  an  incon 
witness,  and  that  he  was  under  the 
ence  of  strong  prejudice  against  him 
the  other  ground  of  the  motion,  f 
that  the  learned  Judge  decided,  t 
notice  given  by  the  defendant,  of  dii 
the  consideration  given  for  the  bil 
not  sufTicient  to  compel  him  (the  pi 
to  prove  such  consideration.  Up 
subject,  in  Heath  v.  Sansom  (7)|  t1 
(7)  S  Bam.  &  AdoL  99U 
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Ua  ttat  in  •!!  cases,  where 
f  ameidrration,  the  original 
if^over  on  the  note  or  bi]|, 
\0  iBaintain  an  action  against 
MMjptori  must  prove  consi- 
1  by  himself  or  a  prior  indor- 
m  nav  have  haa  no  notice 
ipf  wiU  be  called  for.  The 
allowed  a  greater  latitude  on 
1  Mr.  J.  Parke,  who  dissented 
led  Brothers,  on  the  general 
limited  the  necessity  of  proof 
waideration  by  the  indorsee 
e  the  note  or  acceptance  has 
I  by  felony,  fraud,  or  duress. 
9re  the  Court  has  originated 
spsaction,  which  took  place 
ratnient  of  the  bill,  not  be- 
lesa  and  the  plaintiff*  Basset, 
the  witness  and  Jackson. 
I  fiict,and,  like  all  other  facts, 
»ved  according  to  the  laws  of 
I  attain  the  object  sought  by 
.  it  was  incumbent  on  him  to 
on  the  part  of  Jackson.  The 
n  which  this  motion  is  found- 
ickson's  own  fraud,  and  not 
I  think,  that  as  the  de- 
it  proved  the  act  of  agency 
9f  Jackson,  he  has  stopped 
I  rule  should  therefore  be 

I  am  of  the  same  opinion, 
have  been  attempted  to  be 

this  discussion,  which  have 
ittenipt  was  also  made,  to 
rother  Alderson  to  receive 
[ainst  Basset,  whatever  may 
I  by  Jackson.    But  he  would 

In  my  opinion,  the  learned 
'ar  enough,  in  allowing  the 
le  put  to  Taylor,  respecting 
>f  the  bills  as  received  from 
Jackson  were  a  party  to  the 

may  receive  and  require  a 
consideration.  It  was  com- 
le&ndant  to  call  Jackson  as 

he  declined  doing  so,  as  he 
•in-law  of  the  plaintiff.  Now, 
was  not  a  sufficient  reason 
tng  him  as  a  witness,  neither 
given  by  the  defendant  to  the 
ove  the  consideration,  sufH- 
lim  to  such  proof.  He  should 
1  some  evidence   to   throw 

caat  a  shade  on  the  transac- 


tion, and  then  have  called  opon  the  fonrt  to 
compel  the  plaintiff  to  give  proof  of  coaai^ 
deration.  It  is  also  said,  that  it  wonid  be 
a  great  hardship  on  the  defendant,  to  com- 
pel him  to  call  Jackson.  But  this  is  not 
a  greater  hardship  than  that  which  happens 
in  many  other  matters  which  require  legal 
investigation,  in  which  a  party  is  obliged 
to  go  for  a  witness  into  the  enemy's  quar* 
ters.  It  certainly  is  not  a  greater  hardship 
than  that  which  so  oflen  occurs,  when  an 
effort  is  made  to  impose  a  liability  on  the 
sheriff  for  a  breach  of  his  duty,  and  when 
the  party  making  the  effort  is  obliged  to 
call  the  bailiff  to  produce  the  warrant,  un- 
der the  supposed  authority  of  which,  the 
wrong  complained  of  was  committed ;  that 
very  bailiff,  on  whose  testimony  the  party 
must  rely,  being  in  substance  and  reality 
the  defendant  in  the  action.  The  rule  moat 
be  refused. 

Refused  accordinglf. 

Gasblib,  J.  and  BosANauBT,  J.  had  left 
the  court. 


IKOLEBT  V.  SWIFT. 


1833.     7 
June  10.  3 

Bond — Penal  sum  not  reduced^^S  ^  9 
Will.  3.  c.  U.S.  8. 

Defendant^  wiih  two  others^  entered  into  a 
bond  in  the  penal  sum  q/*  1,000/.,  conditioned 
for  thejpaymeni  ofrent^  observance  qfeoffC' 
nants,  ^c, ;  it  recited^  amoftgst  other  things^ 
that  the  plaintiff' and  defendant  had  agreed 
to  execute  a  bond  in  the  penalty  of  BOOLffor 
the  payment  ofrent^  observance  ofeooenantSt 
<^c.  Upon  actum  on  the  bond  first  mat* 
tionfd,  and  verdict  for  the  plaintiff  for  750/. 
due  for  rent,  upon  motion  to  reduce  the  verdict 
to  600/.,  the  penalty  in  the  second  boad 
agreed  to  be  exeaUed^ — Held,  that  the 
penalty  of  the  bond,  on  which  the  plaintiff 
sued,  could  not  be  cut  down  or  restricted  by 
the  penalty  of  the  bond  to  which  the  recital 
was  alleged  to  refer. 

Debt  on  bond,  executed  by  the  defen- 
dant, in  the  penal  sum  of  1,000/.,  condi- 
tioned for  the  payment  of  rent,  observance 
of  covenants,  &c.,  and  reciting  that  the 
parties  had  agreed  to  execute  a  bond  in  tlie 
penalty  of  500/.  for  the  payment  of  rent, 
performance  of  eovenaDtSi  &c» 
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The  Action  wm  tried,  before  Mr.  Jnstice 
Alderson,  at  the  sittings  in  this  term ;  ver- 
dict for  the  plaintiff— damages  74l/« 

Qoulbtrn^  Scrj.  moved  for  a  rule,  calling 
on  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  reduced  to  500/., 
which  the  parties  had  paid  into  court.  In 
whatever  point  of  view  the  Court  may 
consider  the  case,  they  will  perceive  the 
propriety  of  granting  the  rule;  for,  whether 
the  jury  were  called  upon  to  assess  the 
damages  under  the  statute  8  &  9  Will.  3. 
c.  1 1 .  8»  8,  or  whether  they  were  to  come 
to  their  decision  upon  the  meaning  and 
construction  of  the  bond  itself,  was  imma- 
terial to  the  subject,  as,  in  the  former  case, 
the  plaintiff  would  only  recover  the  smaller 
sum,  and  in  the  latter,  the  general  words 
in  the  condition  would,  on  the  authority 
of  Lord  Arlington  v.  Afef'ricke  {I),  be  re- 
stricted by  those  in  the  recital,  which  were 
more  particular  ;  such  as  in  Payler  v. 
Homertham(2),  where  it  was  held,  that  the 
general  words  in  a  release  may  be  restrain- 
ed by  a  particular  recital.  Bayley,  J.  there 
observed,  *' There  is  no  doubt  but  a  p:irticu- 
lar  recital  in  a  deed  will  restrain  the  gene- 
ral words."  The  same  doctrine  is  laid  down 
in  Bacon**  Abr.  'Release,'  K,  where  it  is 
said,  tliat "  where  there  is  a  particular  reci- 
tal in  a  deed,  and  then  general  words 
follow,  the  general  words  shall  be  qualified 
by  the  particular  recital."  The  Court 
granted  the  rule. 

Taddjf,  Serj,  shewed  cause. — This  mo- 
tion is  founded  on  the  supposition,  that  it 
was  the  intention  of  the  parties  that  no 
responsibility  should  be  incurred  for  n 
sum  beyond  500/.,  and  that  as  the  plaintiff 
has  recovered  a  larger  sum,  he  is  not  enti- 
tled to  retain  the  surplus  ;  and  it  is  snid, 
that  if  the  Court  do  not  assent  to  this  pro- 
position— that  is,  if  it  do  not  alter  the  very 
nature  of  the  bond  in  question,  no  proceed- 
ings will  in  future  he  taken  under  the  sta- 
tute of  William.  The  simple  answer  to 
the  motion  is,  that  the  action  was  not 
founded  at  all  on  the  statute  of  William;  if 
the  defendant  be  injured  by  the  verdict, 
his  remedy  most  assuredly  is  not  under 
that  statute.  The  statute  8  &  9  Will,  3, 
enacts,  that  the  judgment  shall  notwith- 
standing  remain  as  a  further  security,  to 
answer  to  the  plaintiff  such  damages  as  he 

(1)  «SBiind.4l4w 

(«)  4  Maa.  &  Selw.  4i9. 


may  sustain  by  any  further  ta 
covenant  contained  in  the  same  iiM 
&c.,  not  alone  for  that,  but  for  an; 
time.  By  the  statute,  the  penalty 
a  security  for  any  other  defalcation 
due  from  time  to  time.  The  olm< 
statute  is,  to  give  compensation  for 
done ;  but  here,  the  damage  is  1 
due,  and  the  nature  of  this  damagi 
be  altered,  nor  can  it  be  apportioi 
is,  therefore,  clear  that  the  statute 
liam  is  not  applicable,  and  that  if  tf 
have  a  remedy  at  all,  it  is  not  nn* 
enactment. 

[TiNDAL,  C.J. — If  his  case  be 
the  Rtutute,  the  remedy  must  be  u 
there  is  no 'Alternative,  for  the  woi 
assign  in  the  first  part,  and  tnajj 
in  the  subsequent,  are  compulsory. 

It  does  not  appear  on  the  face  o1 
cord,  that  it  was  the  intention  of  tl 
tics  that  the  defendant  should  not  I 
for  more  than  500/.  Upon  what 
motion  founded?  Upon  the  eonsi 
which  the  Court  will  put  upon  thi 
by  common  law,  for  since  the  paa 
the  statute  of  William,  there  is  noi 
stance  of  such  an  application.  Tb 
is  called  upon  to  do  that  which  it 
competent  to  do — to  alter  or  contr 
penalty  of  the  bond.  As  to  the  othc 
ment,  that  the  general  words  may 
stricted  by  those  of  a  more  pa 
nature,  the  principle  on  which  sni 
trine  depends,  may  be  found  in  L 
ling  ton  V.  Aferricke,  and  in  Payler 
mersham;  the  suhjectwas  also  discfl 
Pearsnll  v.  Snmmfrsett  (3),  and  in 
V.  Bell  {4:);  but  there  is  no  analogy  1 
tliosc  cases  and  that  before  the 
There  is  no  authority  to  shew  1 
penalty,  which  is  the  binding  pari 
instrument,  may  be  reduced  by  tl 
dition.  But,  if  it  could  be  suppos 
moment,  that  the  case  were  within 
tute  of  William,  the  defendant  has 
to  complain  ;  the  object  of  the  stai 
been  fulfilled  as  amply  as  the  circun 
of  the  case  would  permit :  the  obj 
that  the  jury  should  assess  dami 
the  breach,  which  they  have  done,  ic 
as  they  have  returned  a  verdict  fo 
the  arrears  of  rent  due. 

Goulburnf  Scrj,,  in  support  of  tl 

(3)  4  Taunt.  593. 

(4)  2  Campb.  39. 


TRINITY  TERM,  18S5. 


Lidb  formt  the  ittbiect  of 
IS  cleirly  witliiD  the  ita- 
and  hM  been  so  considered 
The  argument  of  the  op« 
niBte  to  this:  that  although 
'  a  bond  limits  the  reapon- 
iligor  to  the  sum  of  1,000/., 
ireach,  the  obh'gee  may  go 
r.  the  full  amount  of  the 
,000/.  Such  argument,  if 
.  at  once  get  rid  of  the  ata- 
*y  purpose  for  which  it  was 
i  and  object  of  tlie  statute 
ained  in  Mr.  Serjeant  Wil- 
auutford  v.  Griffith  (5),  where 
fore  the  statute,  the  plain- 
1  judgment  to  recover  the 
mdy  togetlier  with  his  costs, 
itled  to  take  out  execution 
without  any  regard  to  the 
e  had  actually  sustained  by 
>Tenant."  The  issue  raised 
uion  is^*what  is  the  sum 
>m  the  sureties  for  the  yio« 
^Tenants  in  the  lease  ?  and 
^  for  the  defendants,  that 
limited  to  that  mentioned 
,  No  attempt  is  made  to 
f  of  the  bond,  and  the  fal- 
nment  consists  in  the  at- 
importance  to  the  penalty; 
lute  of  William,  the  penalty 
r  of  form ;  in  money  bonds 
ojants  to  double  the  sum 
id,  that  the  Court  should 
establishes  a  precedent  of 
id  it  is  asked,  what  autho- 
sever ing  tlie  condition  from 
It  authority  is  furnished  by 
Liam,  which  provides,  that 
e  paid  beyond  that  which 
race,  and  according  to  the 
)  parlies.  Why  introduce 
in  the  condition,  if  it  were 
restrict  the  liability  to  the 
'he  jury  seem  to  have  come 
(bunded  upon  an  analogy 
pposed  to  exist  between 
»,  in  which  the  party  is  to 
the  extent  of  his  damage, 
d  damages,  in  which  he  is 
«tire  sum.  The  argument 
party  is  pushed  too  far  ;  it 
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proves  too  much  s  if  assented  to,  ft  would 
lead  to  the  mischief  obviated  by  the  sta* 
tute  4  &  5  ADn.e.  16.  s.  IS,  which  enaets, 
"  That  if  at  any  time  pending  an  action  on 
a  bond  with  a  penalty,  the  defendant  shall 
bring  into  the  court,  &c.  all  the  principal 
money  and  interest  due  on  such  bond,  &e« 
the  said  money  ao  brought  in,  shall  be 
deemed  and  taken  to  be  in  full  discharge 
of  the  bond/' 

TiNDAL,  C.  J.— As  it  appears  to  me,  the 
only  question  now  submitted  to  the  consi* 
deration  of  the  Court  is,  what  is  the  mean- 
ing of  the  condition  of  the  bond,  executed 
by  these  parties  for  the  penal  sum  of  1,0001. 
Now,  if  the  stipulation  is  to  be  considered, 
as  it  is  contended  it  should  be,  a  matter  of 
intention,  it  was  obviously  the  intention  of 
the  plaintiff  to  enforce  the  payment  of  the 
rent,  and  the  performance  of  the  varioos 
covenants  in  the  lease.  It  should  be  borne 
in  mind,  that  the  penalty  is  the  debt  in 
law ;  the  condition  is  introduced  for  the 
benefit  of  the  obligor.  In  the  old  cases, 
when  the  condition  was  insensible,  or  im« 
possible,  or  contrary  to  law,  the  instrument 
was  considered  as  single.  Here  there 
cannot  be  the  slightest  doubt  of  the  general 
intention  of  the  plaintiff.  But,  it  is  said 
on  the  part  of  the  defendant,  that  there  are 
words  in  the  recital  which  shew,  tlut  by 
the  condition  of  the  bond,  entered  into  by 
these  parties,  the  responsibility  is  limited 
to  the  sum  of  600L  ;  and  it  is  contended, 
that  this  amounts  virtually  to  an  agree- 
ment, that  the  defendant  should  not  be 
liable  to  a  greater  amount  of  damages  than 
500^  The  first  observation  which  may  be 
made,  is  with  regard  to  that  other  bond ; 
the  observation  is,  that  such  bond  qualified 
that  which  forms  the  subject  of  this  dis* 
cussion,  which  is  in  the  penal  sum  of 
1,000/.  If  there  was  a  mistake  in  the 
transaction,  (aa  probably  there  was,)  it  is 
not  for  the  Court  to  say — it  is  not  for  the 
Court  to  come  to  the  conclusion,  that  the 
mistake  has  been  in  the  bond  before  the 
Court,  and  not  in  that  other,  which  is  re* 
ferred  to,  as  liaving  been  formerly  cxe* 
cutcd.  We  cannot  come  to  such  conclu« 
sion,  in  respect  to  a  bond  produced  as  this 
is  under  seal.  Might  we  not  with  as  sMwh 
propriety  say^  and  ooaae  to  the  cooclusion^ 
that  the  parties  altered  their  minds :  and 
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tbougb  they  originally  entered  into  a  bond 
of  500Lf  yet,  when  they  came  to  the  exe- 
cution of  the  lease,  they  executed  one  to  a 
larger  amount,  by  which  the  responsibility 
was  increased  to  the  snm  of  1,000/.  ?  The 
general  purport  of  the  condition  was  clearly 
to  indemniQr  the  lessor  in  rent  and  cove- 
nants, and  such  indemnity  to  the  amount 
of  500/.  might  not  have  been  found  satis- 
factory, and  the  parties  might  have  carried 
into  effect  their  new  intention,  of  extend- 
ing the  responsibility  from  the  sum  of  500/. 
to  that  of  1,000/.  For  myself,  I  am  quite 
unable  to  comprehend  how  the  liability  to 
the  amount  of  1,000/.  in  one  bond,  can  be 
cut  down  by  the  recital  in  another,  which 
limits  the  liability  to  500/.^ 

Park,  J. — ^The  conclusion  at  which  my 
Lord  has  arrived,  is  perfectly  consistent 
with  the  intention  of  these  parties.  They 
might  have  originally  entered  into  a  bond 
to  the  amount  of  500/.,  but  when  they 
came  to  the  table  for  the  purpose  of  exe- 
cuting the  lease,  the  plaintiff  might  have 
required  a  bond,  under  the  seal  of  the  par- 
ties, in  the  penalty  of  1,000/.  This  sup- 
position being  reasonable,  and  there  being 
rent  to  the  amount  of  750/.  due,  it  is  more 
consistent  with  justice,  (if  we  are  not  pre- 
vented by  any  rigid  rule  of  law,)  to  leave 
the  matter  to  the  decision  of  the  jury.  It 
has  been  candidly  admitted,  that  no  case 
precisely  like  the  present  can  be  found;  and 
as  justice  has  been  duly  and  substantially 
administered,  the  verdict  should  be  allowed 
to  stand. 

Gasblsi,  J. — There  is  not  the  slightest 
particle  of  doubt,  on  a  review  of  all  the 
cases,  but  that  the  condition  may  be  re- 
strained, when  the  justice  of  the  case  is  in 
favour  of  such  restriction;  but  if  a  mistake 
be  made,  or  a  fraud  be  committed,  this 
Court  cannot  set  the  matter  right.  In  such 
case,  the  remedy  of  the  parties  complaining 
is  in  a  court  of^  equity ;  if  the  sureties  be 
imposed  on,  equity  will  give  them  relief. 
But,  in  my  opinion,  the  defendant  here  is 
neither  entitled  to,  nor  would  he  receive 
relief  from  a  court  of  equity,  for  the  sub- 
stance of  his  prayer  would  be,  *'  Relieve 
me  from  the  payment  of  741/.,  though  I 
owe  the  money." 

Aldersok,  J.— I  am  of  the  same  opinion. 
There  is  no  doubt  that  general  words 
may  be  restricted  by  recitels  of  a  more 


limited  and  particular  aalafa  ;  hm 
no  case  to  shew  that  the  penalty  of 
given  for  the  payment  of  rent  ante 
can  be  restricted.  But,  it  ia  anidp 
payment  of  the  rent  was  wtttut 
former  bond,  the  condition  of  wt 
posed  a  responsibility  of  500/.,  a 
the  penalty  in  the  bond  befora  tb 
is  1,000/.;  but  this  cannot  be  re 
or  restricted  by  the  recital  of  anoth 
for  another  penalty.  The  verdiet 
stand,  and,  co^  '■'^^uently,  the  rule  i 
discharged. 

Discharged  oooprdi 
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Authority  of  Plaintiff  to  sue  m$  I 
certain  Commissioners — 25  Geo.  3. 
*.  1 0.  (local)— bl  Geo. 3.  c.  «9.  f.  II 
124  (Mr.  Taylor's  Act). 

The  35  Geo.  3.  c.  23.  «.  10. 
enacts^  "  that  the  commissioners  of  Ai 
of  St,  Mary  Magdaltn^  Bermaniaey 
five  or  more  of  them,  may  contracif  i 
or  deeds  in  writing,  for  pavingg  \ 
sinking,  altering,  ^c.  and  lueping  m 
the  streets,  lanes,  ^c.  within  the  said 
of  the  parish,  and  that  such  conirmt 
he  signed  by  the  said  commissionerit 
fee  or  more  of  them,  and  by  the  perm 
fracting  to  perform  such  works." 
Geo.  3.  c.  29.  s.  120.  (Mr.  Taykr 
enacts,  '*  that  the  said  commissiomtrs  > 
tees,  or  other  persons  hating  the  eon 
thepavemcnU%  any  rtreeUar^Mt 
in  any  parochial  or  other  district  m 
jurisdiction  of  this  act,  may  sue  and 
by  the  clerk  for  the  time  being,*'  ^ 
124M  section  of  the  statute  enaeU 
where  no  particular  number  ofcomm 
or  trustees,  ^c,  are  by  any  local 
acts  of  parliament  relating  to  such  pi 
or  other  district,  or  by  this  aet^  st 
and  required  to  be  necessary  to  per^ 
act,  matter,  or  thing,  by  such  acts  \ 
to  be  done  or  performed,  that  all  ia 
such  act,  matter,  ^c.  may  belegalhfsa 
tuafly  done,  executed,  andperformtA 
trpo  or  more  of  such  commusioneft  i 
trustees,  or  persons  having  the  cm 
the  pavements  for  the  Hmc  iekig" 


TEiNrry  tbrm,  ins. 
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'iVIk jAtaJTimM  nol  Me/or  tke 
mif^Maki  bamit,  m  U»  eapaeUy  of 
'^imiadl  at  Me  amiraci  iiielf  was 
i4ft  jr  IMV  Hol  f^fji€rf  Of  £A0  local 

9ffjn€  Or  WOTO  GOfllMMtlOfWrv* 

■^  e:  M.  r.  1S4»  Atrf  fiboX  «  ctrUun 
¥itiAr€fdnd  hf  tko  local  tUUuUt  26 
Chi9.s.  10. 

fc«4cdarBtioii,  after  reciting  the  local 
I  Am.  5.  «•  S9.  a.  10,  which  autho* 
iko  better  paniig»  cleansing,  lighting, 
■idling  the  atreeu,  &c.«  of  that  part 
firiali  of  St.  Mary  Magdalen,  Ber- 
■J,  in  the  countj  of  Surrey,  called 
fnmaidc  Dinaion,  stated,  that  the 
bad  been  annmoned  to  answer 
who  sued  in  bis  own  person, 
it  of-lbo  eommissionerai  of  a  plea 
ipaas  on  thn  case  upon  promises ; 
i,  wbcreas,  Arc.  the  said  commission- 
lipoaedt  and  were  deairons  to  cause 
■MMb  oariaill  pat  ioora'  and  masons' 
'Aki' within  the  said  division  and 
fal^die  said  att  mentioned,  and  ceruin 
iBte»lo  be  provided  in  that  behalf, 
41  fiibKsbed  a  notice  of  such  their 
I  wl  a  oertain  tender,  and  certain 
l|b  and  conditions  respecting  such 
tew— There  followed  the  contract, 
aaaalnded  thus : — "The  contractor 
I  peqnired  to  execute  a  separate  con- 
iiA  bond  to  the  commissioners,  in  the 
rSOOii,  tbt  the  due  performance  of 
Siaral  works,  and  also  to  find  two 
fub  persons,  to  be  approved  by  the 
aipoiieri,  who  will  enter  into  bonds  in 
mitlSOL  each,  by  way  of  security 
i.0«c  performance  of  the  contract; 
Bjtoct  and  bonds  to  be  prepared  by 
prilor  to  the  commissioners,  at  the 
fl^dic contractor"];  and  thereupon, 
wleration  of  the  premises,  it  was,  at 
gfiBt  of  the  denndants,  agreed  by 
|tvraaa  iha  oonnnissioners  and  the 
fpil%  that  the  commissioners  should 
f  ihf  defendants  to  do  and  to  per- 
jffi  tkat  tbo  defendanta  should  do 
ft^mth  t^  wd  works,  and  find  the 
ij^Mflb  m  that  behalf  above  men- 
.  mbieei  to  the  aaid  terms  and  oon- 
»  Md  at  taftain  rties  and  prkea 
w  SaaiBS,  IL— C  J*. 


then  and  there  agreed  upon  bblMton  die 
eommissitiners  and  the  defendaiits;  and 
in  cteiaideration  thereof,  and  that  the  eom« 
missionera  had  then  and  there  undertaken 
ind  promised  the  defendanta  to  perferm 
the  aaid  tender,  and  proposals  and  «te« 
ditions,  in  all  things,  on  the  part  of  the 
commissbners  to  be  performed,  the  de« 
fendants  undertook  and  promised  the  com- 
missioners to  perform  the  same  in  all  thinga 
on  the  part  of  the  defendants  to  be  per- 
formed ;  and  although  the  commiasionerst 
afterwards,  for  the  purpose  above  mention- 
ed, caused  to  be  prepared  auch  contraet 
and  several  bonds,  as  were  in  that  count 
mentioned  to  be  respectively  cxe^kitdd  'faj 
the  defendants,  and  their  aareties  rfeapte- 
tively,  to  wit,  W.  Freeman  and  J.  Dick- 
son, then  and  there  proposed  by  the  de« 
fendants  as  their  sureties,  for  the  purpote 
last  afdresaid^  and  approved  of  bv  the  aaid 
commissioners  in  that  behalf,  such  contract 
and  several  bonds  then  and  there  being  to 
the  tenour  and  effect  agreed  upon  ill  that 
behalf,  and  divers,  to  wit,  five,  of  the  aaid 
commissioners  were  at  all  times  ready  and 
willing  to  execute  such  contract,  to  wit, 
at  &c.,  and  the  commissioiiers  then  and 
there  tendered  to  the  defendanta  ibe  aAid 
contract  and  bond  to  be  executed  by  them, 
and  requested  the  defendanta  to  execute 
the  said  contract  and  bond  to  the  ebmmis* 
sioners;  and  tlie  commissioners  than  and 
there  alio  tendered  to  the  said  W.  Free- 
man such  bond,  so  prepared  as  afbresiiid, 
to  be  executed  by  him  as  aforesaid,  and 
also  then  and  there  tendered  to  the  aaid 
J.  Dickson  such  bond,  so  prepared  as  afore- 
said, to  be  executed  by  him  as  afbresAid, 
and  then  and  there  requested  the  siid  W. 
Freeman  and  J.  Dickson,  respectively,  to 
execute  such  two  respective  bonds  to  the 
commissioners,  for  the  due  performance  of 
the  worka  and  contract;  and  tlie  said  com- 
missioners were  always  ready  and  willing 
to  accept  and  receive  such  contracts  and 
bonds  so  to  be  executed,  and  to  perform 
such  contracts  in  all  respects  on  their  part, 
to  wit,  at  &o.;  yet  the  defendanta  and 
the  said  W.  Freeman  and  J.  Dickson,  did 
not,  nor  would,  nor  did  nor  would  any  or 
either  of  them  respectively,  when  so.  re- 
quested aa  aforesaid,  or  at  any  other  time, 
execute  id  the  commissioners,  or  any  or 
oither  U  thein,  or  to  any  person  or  jpemns 
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on  their  bclralf»  sach  contnet  in  writing  and 
■evertl  bondi,  prepared  u  in  that  count 
mentioned,  and  to  be  executed  by  them 
rsBpeotively  as  aforesaid,  but  refused,  and 
each  of  them  respectively  wholly  neglected 
and  refused  so  to  do,  and  the  said  contract 
and  sereral  bonds  were,  and  each  of  them 
waaimexecuted.  The  plaintiff  then  averred, 
that  the  oommissioners  then  and  there  in* 
curred  divers  expenses,  to  wit,  160/.,  in 
caasing  the  said  contract  and  bonds  to  be 
prepared,  and  stamped;  and  incidental 
thereto,  and  in  endeavouring  to  procure 
the  execution  thereof  as  aforesaid  by  the 
defendants,  and  the  said  W.  Freeman 
and  J4  Dickson  respectively,  whereof  the 
defendants  then  and  there  had  notice,  and 
were  then  and  there  requested  by  the 
eommiesioners  to  pay  to  them  such  sum  of 
ISOL ;  but  the  defendants  to  do  that  neg* 
leeied  and  refused,  and  then  and  there 
wrongfully  refused,  in  any  respect,  to  per- 
form the  eaid  agreement,  to  wit,  at  &c. ; 
and  the  coannissioners,  by  reason  of  the 
aaid  premises,  had  been  prevented  from 
tensing  the  said  several  works  to  be  com« 
menced  or  performed;  and  the  perform- 
ance thereof  had  been  and  was  thereby 
delayed,  whereby  great  inconvenience  and 
injury  had  been  and  would  be  sustained 
by  the  commissioners,  and  they  would  ne- 
cessarily incur  a  much  greater  expense 
than  they  would  otherwise  have  sustained, 
in  causing  the  said  last-mentioned  works 
to  be  done,  and  were  otherwise  damnified, 
to  wit,  at  &c. 

The  defendants  pleaded  the  general 
issue. 

At  the  trial,  before  Alderson,  J.  it  ap- 
peared that  the  plaintiff  charged  no  less 
than  S5k  for  the  stamps,  drawing,. &c.  of 
the  bonds  for  the  defendants  and  their 
sureties.  This  sum  the  defendants  refused 
to  pay,  as  being  exorbitant,  and  more  than 
\fiL  per  cent*  upon  the  entire  work  to  be 
done ;  though  tliey  refused  the  payment  of 
this  demand,  they,  however,  expressed  their 
willingness  to  complete  the  contract,  and 
only  awaited  the  directions  of  the  com- 
missioners«  To  this  arrangement,  the 
j^aintiff  refused  to  assent,  and  required  tha 
prior  payment  of  his  demand ;  this  not  be-- 
ing  complied  with,  the  action  was.bzoaght. 
The  verdict  being  found  for  the.plaintUi^  x 

Sf(mki0^  Saj*  obtained  a  rule  calling  on 


the  plaintiff  to  shew^cause  w^4h0t¥atf 
diet  should  not  be  set  aside  asid.a  nosaait 
be  entered.  The  ground  of  the-  motion 
was  the  error  committed  by  the  plaintiff  in 
suing  as  clerk  to  the  commissioners,  ne 
local  act,  2^  Geo.  3.  c.  23.  a«.10|  which 
created  the  commissioners,  and  gave  thn 
authority  to  act,  required,  that  the  aon« 
tracts  into  which  they  entered  with  any 
person  or  persons,  for  paving,  raising,  ainh- 
ing,  &c.,  should  be  by  deed^  and  should 
be  signed  by  the  said  conunissioners,  or 
any  Jive  or  more  of  thenu  Here  the  con- 
tract on  which  the  action  vras  brought,  was 
not  thus  signed ;  and,  therefore,  the  parti- 
cular description  of  contract  pointed  out 
by  the  statute,  and  in  virtue  of  which  the 
party  had  a  right  to  sue,  as  clerk,  waa  not 
entered  into  by  the  conunissionera ;  there* 
fore,  the  legal  consequence  of  suing  aa  dark 
could  not  follow.  The  action,  if  waintpiBf* 
able  at  all,  was  so  by  the  plaintiff  in  his  mtb 
capacity  for  work  and  laboiur.    - 

AndretpSf  Serj.  shewed  cause* — ^Tha-seet 
tion  of  the  local  act,  aa  cited  by  the  flp>. 
posite  party,  may  be  admitted  |  but  it  i% 
m  substance  and  effect  repealed  by  tkw 
ISOth  section  of  the  ^7  Geo.  3.  c  S9»  whiok 
authorizes  the  conunissionera^  or  trustee^ 
or  other  persons  having  the  contioul  of  thf 
pavements  in  the  streets  or  public  pissM 
in  any  parochial  or  other  district,  whlii^ 
the  jurisidiction  of  this  act,  to  sue .  and  ^ 
sued  in  the  name  of  their  clerk  ordciki 
for  the  time  being.  This  section,  it  is  flip 
dent,  removes  the  qualificatioi^  and  le: 
stnctions,  which  the  legislature-  impesal 
upon  the  mode  of  entering  into.  the.  cofh 
tracts  under  the  local  act,  and  eaai^ 
the  commissioners  to  sue  by  their,  alsds, 
upon  all  the  contracts  into.  whiplL'|i|i|^ 
may  enter ;  and  it  is  equally  clear»,lM 
tlie  contract  was  made  by  the  defendfu^s 
with  the  commissioners,. and  not. with lh| 
]daintiff.  The  verdict,  therefore^  ,shoiM 
not  be  disturbed.  , ,  .1 » 

Wilde  and  Spankkf  SerJM,,  inanpMrlff 
the  rule. — The  verdict  for  the^iMiiM 
diould  be  set  aside,  and  a  nonaoit  hej^ 
tered,  as  the  plaintiff  has  not  proved  -kpi 
allegation,  that  the  commisaioaers.hai!^ 
tered  into  any  contract,  upon.  ■d|idi).f^ 
claim  laid  in  the  declaration  oould.beiiqH 
ported.  The  1 8th  section  of  the  57 
c  S9|  (Mr.  Taylor'a  Acg 
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MhMi'OT  tmtttir  &^9  ^  9nj  of 
Mr  itlMUDgSi  from  time  to  thnc'y 
M  <tf  aftra^  with  any  person,  for 
lieptiimg  the  pavement  of  and 
eir'reepeetiye  parochial  or  other 
Dd  d»  and  execute  all  or  any  of 
I  ivMcb  may  be  done  or  executed 
I'by  virtue  of  any  local  act  of 
tfvcliting^  thereto,  or  of  tliis  act. 
l-lefitioii  of  the  statute  enacts, 
MieVer  no  particular  number  of 
sen,  or  trustees,  or  other  per* 
vg  the  oontroul  of  the  pavements, 
I 'the- jurisdiction  of  the  act,  are 
td  act  or  acts  of  parliament,  re- 
vnch  parochial  or  other  district, 
aet^  stipulated  and  required  to 
my  to  perform  any  act,  matter, 
ty  such  local  act  or  acts  of  par* 
^'by  this  act,  required  or  directed 
^br  performed,  that  all  and  any 
slitter,  and  thing  may  be  legally 
ually  done,  executed,  and  per<' 
"may  two  or  more  of  such  com- 
,  OP  other  trustees,  or  otlier  per- 
g-thie  controul  for  the  time  being 
ir^nents,  &c.,  anything  in  such 
>r-act8  of  parliament,  or  in  this 
contrary  notwithstanding."  The 
Um  evidently  refers  to  and  com- 
llhe  local  act,  25  Geo.  3.  c.  89. 
Ar  empowers  the  commissioners, 
'  or  more  of  them,  at  any  of  their 
V  contract  by  deed  or  deeds  in 
tb  any  person  or  persons,  for 
lising,    sinking,    altering,    and 
I '  repair  the  streets,  &c.     This 
ilr  evident,  requires  the  consent 
r  five  or  more  of  the  commis- 
the  contract,  and  the  number  is 
two,  by  the  1  S4th  section  of  the 
odiy  in  those  cases  in  which  the 
loes  not  require  or  specify  any 
number.     The  question,  there- 
s"to  this,  is  the  local  act,  25 
Sd.  8.  1 0.  repealed  by  the  act 
e.'^T    It  cleArlyis  not.     The 
6ii  of  the  latter  statute,  which 
St  actions  upon  contracts  mny  be 
i^deffehdcd  by  the  commission- 
Mie  of  their  clerk,"  refbrs  only 
itmets  as  may  be  entered  into 
MissioneTSj  pursuant  to  and  in 
Mtit^the  provisions  of  thesta- 
liiifcckntt*  sUeb  (mode  of  suing. 


Tl»  statute  doca  not  give  a  riglit  of  juation 
where  none  existed  before :  it  merely  pm» 
Bcribes  a  certain  form  where  the  ridit  was 
inprevioM  existence.    Now,  in  the  caae 
before  the  Court  the  contract  was  signed 
by  one  commissioner  alone ;  but  the  lOlh 
section  of  it6  Geo.  8.  c.  ftS  (local  act), 
requires  the  signatures  of  fivo  or  more; 
and  the  IS'kh  section  of  the  general  act, 
57  Geo.  3.  c  29,  which  limits  the  number 
of  signatures  to  two,  does  so  only  in  eases 
where  no  certain  number  waa  required  by 
the  local  acL     Therefore,  tlie  contract  ia 
the  present  case  has  not  been  entered  into^ 
according  to  the  provisions  of  either  aeL 
Thus  the  contract  was  not  valid*  and  con* 
sequently  the  commissioners  cannot  aoO'  fay 
their  clerk,  as  the  statute  which  gives  them 
such  authority,  only  does  so  in  the  caae  of 
contracts  which  are  valid.     This  appesrt 
to  be  an  attempt  on  tlie  part  of  the  plaintiff 
to  recover  an  unreasonable  deroand,  under 
the  colour  of  his  office  as  clerk  to  the  oom^ 
missioners.     The  condition  of  the  bond, 
which  states  that  the  contract  and  bonds 
are  to  be  prepared  by  the  solicitor  to  the 
commissioners,  at  the  expense  of  the  oon* 
tractor,  proves  nothing  against  the  defen^p 
dant ;  such  words  mean  no  more  than  the 
ordinary  occurrence  of  the  grantor  of  an 
annuity,  being  considered  as  the  principal^ 
and  as  such  held  liable  to  the  attorney  for 
all  TMtnnablM  charges  of  the  necessary 
deeds  of  conveyance. 

TiNDAL,  C.J. — In  my  opinion  this  aotioo 
cannot  be  maintained ;  it  u  brought  by  the 
plaintiff  Curling,  as  clerk  to  the  commiei* 
sioners  under  an  act  of  parliament,  which 
enables  them  to  enter  into  certain  contracts. 
This  being  so,  it  is,  of  course,  necessary  to 
see  whether  the  contract,  in  its  subject-mat* 
ter,  is  such  as  can  be  made  coasistentljr  with 
the  provisions  of  the  act.  TheoommissMiaers 
have  authority  to  enter  into  contracts  under 
seal,  signed  by  five  or  more  of  their  owtt 
body.  The  lOth  section  of  the  %S  Geo.  5. 
c.  03,  after  stating  the  4igning  by  five  com-> 
missionev^,  as  a  preliminary  to  make  the 
contracts  vaUd,  requires,  that  they  shall  be^ 
signed  by  the  said  commissioners  or  any 
five  of  diefn  ;■  but  here  die  contract  waa 
not  thus  signed.  Let  us  next  look  to  the 
dedaratiohjibr  the  purpose  of  ascertaining 
if  it  setrfordi'aneb^'eaUse^df  aoiiDil  a*  is 
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hi4»'«kvk  ii  Bot  aBowed  to  sue 
«id  for  every  purpote. 
ihevefere,  for  our  coosiderft- 
^evhetkn  the  parties  have  entered 
tek  ■  coatTACt  ee  the  act  authorises 
Lt  onef  aa  that  in  which  their  clerk 
i  ailtitlad  to  lue  for  moniea  due  to 

Hmt*  it  cannot,  for  a  moment,  be 
iaedi  that  thia  it  sucli  an  action  at 
he  QOBimiMioiiers  a  right  to  sue  by 
dflpk»  aa  by  the  local  act  referred 

die  kler  statute,  the  contract,  to 
■ch  right,  must  be  by  deed  signed 
0  ^or  more  commissioners ;  neither 
t,  in  my  opinion,  come  within  the 
aaction  of  the  statute.  This,  in  my 
a»  IB  fuch  a  contract  as  may  be  en« 
.Mka  that  between  two  private  indi- 
es for  the  purpose  of  carrying  into 
BSTtnin  preliminaries  necessary  to  the 
NMm  of  auch  contract,  i  am  not 
«d  4o  say,  that,  if  this  were  a  con- 
Mnpcd  into  between  the  plaintiff  and 
iiiMidants»  or  between  the  coromis- 
%  and  the  defendants,  and  they  con- 
1^  this  aa  a  preliminary  to  a  future 
01,— -I  am  not,  under  such  circum- 
Mf  prepared  to  say,  that  the  parties 
not  aue  aa  trustees  for  those  who 
henefioially  concerned  ;  but  I  am 
«d  to  say,  that  they  could  not  sue 
the  clause  of  the  statute,  by  which 
ifk  «if  the  commissioners  is  enabled 
i  -im  hia  public  capacity.  I  am  not 
that  this  action  is  not  maintainable ; 
lie  leas  willing  to  regret  it  as  it  is  an 
It  by  the  plaintiff,  in  his  public  capa- 
«lerk4>f  the  commissioners,  to  bring 
S  within  the  clause  of  the  act,  which 
•  bim  to  sue  as  clerk,  and  thus  to 
iT'^firom  the  defendants  a  demand 
Am  btter  affirm  to  be  extravagant. 
lot-aorry  that  this  action  is  defeated 
i«equence  of  the  measures  adopted 
riaommissioners  to  support  it. 
iflaaoN,  J. — I  admit  that  the  commis- 
i«re  enabled  to  sue  in  the  name  of 
derk  upon  certain  contracts ;  but 
be  contract  must  be  of  such  nature 
QMnription  as  to  be  within  tlie  act 
igives  them  tlie  power  of  suing  in 
bnii.  The  contract  must  be  such  as 
&(ate  enables  them  to  sue  upon  in  a 
liar  way ;  and,  if  the  contract  be  not 
b . »  nalnaai  the  eammiaaioiiera  have 


no  right  to  me  in  the  particular  way  pdinted 
out  by  the  statute.  Here  the  clerk  baa  no 
right  to  aue  aa  he  has ;  he  cannot  have  a 
right  to  sue  in  a  certain  manner,  when  the 
commissioners  themselves  ought  not.  Upon 
the  trial  I  did  not  wish  to  stop  the  cause, 
though  I  had  no  doubt  of  the  propriety  of 
nonsuiting  tlie  plaintiff.  The  rule  for  en- 
tering a  nonsuit  should  be  made  absolute. 

Abtolyie  aecorthnglif. 


1833.     ) 
June  12.  3 


SMFTH  AND  OTHBXS  tf.  BOND. 


j4tsfgnment  of  Breacheg — 8  ^  9  ffUL  3. 
c.  11 .  f .  8. 

In  an  actum  of  debt  on  handf  e9ndiiioa§i 
to  pay  a  certain  gum  of  money  on  a  iiitant 
day,  miik  interegt  in  the  meantime^  the  bond 
reciting^  that  the  principal  turn  and  inter^t 
therein  containedt  included  and  itere  tffttft- 
cal  with  certain  other  eumtf  secured  by  a 
certain  indenture  of  attignmentt  bearing  even 
date  with  said  bond.  It  aUo  recited,  that 
the  bond  in  question  was  subject  to  and  go- 
vemed  by  all  the  prooisions,  conditions,  ^c. 
contained  in  the  abovc'mentioned  indenture  of 
assignment,  bearing  even  date  with  the  bond: 
— Ileid,  that  no  breaches  need  be  assigned, 
as  the  bond  was  not  within  the  statute  8^9 
Will.  3.  c.  1 1 .  f .  8. 

Debt  on  bond  for  10,000/.,  dated  17th 
of  March  1827. 

The  defendant  pleaded,  in  substance, 
that  the  bond  in  question  was  executed  by 
him  and  four  others,  conditioned  to  pay 
the  sum  of  5,000/.  on  the  17th  of  March 
18:29,  with  interest  at  the  rate  of  5/.  per 
cent,  per  annum,  by  half-yearly  payments, 
on  the  17th  of  September  and  the  17th  of 
March  each  year ;  provided  always,  and  it 
was  thereby  further  conditioned  and  de- 
clared, that  each  of  them,  the  said  defen- 
dant and  the  four  other  obligors,  should 
be  considered  severally  liable  to  answer  in 
damages,  by  virtue  of  the  said  bond,  only 
to  the  extent  of  the  sum  of  1,000/.,  and 
the  proportion  of  interest,  for  the  time 
being,  due  on  that  sum.  l*he  plea  then 
stated  that  the  defeiviaut  fulfilled  the  con- 
ditions of  the  bond,  and  h|Ml  paid  the 
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(irincipal  sum  of  1,000^  and  interest  at  the 
•tated  tiroes. 

The  plaintiflTs,  in  their  replication,  joined 
issue  upon  the  fact  of  the  payments. 

At  the  trial,  which  took  place  before 
Alderson,  J.,  a  verdict  passed  for  the  plain* 
tiffs  for  1,000/. 

Gmdbumt  Serj^  obtained  a  rule,  calling 
on  the  plaintiflTs  to  shew  cause  why  judg* 
ment  should  not  be  arrested,  upon  the 
ground  tliat  the  bond,  being  conditioned  for 
the  performance  of  covenants  in  an  inden* 
ture  of  assignment  bearing  even  date,  was 
within  the  letter  and  the  meaning  of  the 
statute  8  &  0  Will.  3.  c.  11.  s.  8,  and  that 
it  was  imperative  on  the  plaintiflTs  to  assign 
breaches,  on  which  the  jury  mutl  assess 
damages ;  the  words  may  atsign  in  the 
first,  and  nuiy  suggesi  in  the  subsequent 
part  of  the  statute,  being  compulsory  on 
the  plaintiflT—- GaiMf/brcf  v.  Griffith  {}), 
This,  however,  was  not  the  course  pursued 
by  the  plaintiff,  for  he  took  a  verdict  for 
the  penal  sum  of  1,000/.,  without  the  as* 
sigoment  of  any  breaches  whatever.  The 
rule. -.with  regard  to  the  assignment  of 
breaches,  as  laid  down  by  T'tdd's  Praciice, 
8tii  edit.  633,  and  verified  by  authorities, 
seems  to  be,  that  where  the  condition  of 
the  bond  requires  the  performance  but  of  a 
single  act,  or  the  mere  payment  of  a  sum 
of  money,  such  bond  is  not  within  the  sta- 
tute; but  where  the  acts  required  to  be 
dune,  are  such  as  may  be  spread  over  any 
length  of  time,  or  where  the  party  may  he 
called  on  to  make  satisfaction  lor  many 
breaches,  the  bond  in  such  casu  is  wiilim 
the  statute,  and  it  is  imperative  on  the 
plaintiil'to  assign  breaches,  and  on  the  jury 
to  assess  damages  for  such  of  the  breaches 
asM«rned  as  the  plaintiff  shall  have  proved. 
In  tVitlaug/iby  v.  Swinton  (2),  it  was  held 
that  a  bond,  conditioned  for  the  payment  of 
a  certain  sum  bv  instalmentR,  is  within  the 
statute  ti  &  9  Will.  3,  and  af(er  judgment 
obtained,  in  default  of  payment  of  one  of  the 
instalments,  if  a  subsequent  inBtalment  be 
in  arrear,  the  plMintiflT  cannot  sue  out  exe* 
ttnn  for  it,  though  within  a  year  after  such 
judgment;  without  first  suing  out  a  ^eire 
fu'eias  to  revive  it.  There  is  no  difference 
belweeii  the  bond  in  the  case  before  the 

(!)  1  SaoDd.  57,  note  1. 
,_   (W  5  6is^  650. 


Court,  and  one  for  noney  to>bt  paid  bj!  in* 
stalments.  If  the  instrunaent  could  be  sMa* 
fied  by  a  single  act,  it  may  be  admitted  that 
it  is  not  within  the  statute;  but,aa  aucH  ia 
not  the  case,  as  the  money  was  to  Ira  paid 
at  a  remote  time,  with  interest  duriiig  iho 
intermediate  period,  the  plaintiff  wvaa  ob* 
liged  to  assign  tlie  breaches,  for  w hick,  btt 
held  the  defendant  liable. 

[ TiMOAL,  C.  J. — Does  the  ataltite  apply 
to  a  case  like  the  present,  where  the  defen-^ 
daut  pleads  psyment  of  tlie  moneys  prtnci* 
pal  and  interest  ?] 

It  should  be  recollected,  that  the  latalate 
is  highly  remedial  in  its  nature,  and  shoukly 
therefore,  receive  the  most  liberal  imcrpre^ 
tat  ion ;  it  is  calculated  to  give  plaintiffi  re* 
lief  up  to  the  extent  of  the-  damage  sus4 
tained,  and  to  protect  defendants  againat 
the  payment  of  further  sums  than  siseh  ea 
were  in  conscience  due — Hardy  v.  flm{0)b: 
That  case  was  decided  on  a  writ  oCmmr^ 
which  would  be  also  brought  in  thepresaal^ 
but  that  t!)e  objection  does  not  appear  en  tkt 
record.     It  ia  clear  lliat  the  plskui  AT  should 
have  proceefled  utNler.ihe  stature;  andMic 
Serjeant  Williams,  in  note  to  GatBmfoniw^ 
Griffilh^  advices  to  state  tlie  conclitiua !  of 
the  bond  and  the  indenture,  and  to  aMtpge  . 
the  h readies  in  the  dechiration  ;  the:  jury 
woidd  then  astiess   the  damages^  and  -ili^ 
judgment  would  atand  fir  a  seciurity-»<*/^si^ 
Sattdttn  v.  ■■        (4),  Haukin  v.  BoMmhwatC 
(5).     The  words  of  Abbott,  C.  J*,  iii:ihsi 
later  case  of  Hunt  v.  Jennings  (6),  sie  s|i* 
plicshle  to  that  before  the  Coiiri ;  there,  a 
bond,  upon  the  face  of  it,  appeared  to.Ke 
conditioned  for  the  payment  of  a  sum  cer- 
tain, but  by  an  iiulenturc  of  ibe  samedsM^ 
declaring  the  purposes  for  whioli  tiie^bsMl 
was  esfecuted,  it  was  agreed  that  it  shoqij; 
be  lawful  for  the  obligees  in  the  bopil^ia 
commence  an   action,  and    to   proosfd-ia 
judgment  whenever  ikey  shouhi  ibinkAf 
and,  upon  judgment  being  obtained}  to  iisM|. 
execution;  and  that  thejudgment,slinulc|liei 
a  security  for  tiie  payment  to  tlie  obligai%: 
on  ilemand,  of  all  sums  of  money  wMk 
then  were  or  might  thereafter  become  drii, 
to  them.    A  judgment  having  been  ei 
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ra)  5  Tetm  Hep.  636,  a.  c.  ia  nols  toBshi* 
Roteirell,  5  Term  Rep.  6i>B« 

(4)  1  Ultra.  &  AM.  ei4u  '' 

(6)  3  Jks.  fii  PuL  607.  .  -  s  •. .  • :  ''" 
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lyliMitaeiif  ihf  dert,  the  obligees  inued 
RMioiii  withoof  auigning  breaehet,  or 
nitlig  •  writ  of  inquiry.  Upon  rule  to 
rnaie  why  this  execution  ■honld  nm 
raMrft«m»  in  making  it  abaoUiie,  the 
L'CMef  Joatiee  aaid,  *'  If  it  were  allowed 
niiiiuft,  the  contrivance  would  have  the 
91  of  defeating  another  very  wholesome 
of  parliament,  the  8  &  9  Will.  3.  c.  11. 
i  wbieh  requires  that  the  plaintiffs  sliall 
|fst  breaches  in  all  actions  upon  bonds 
iitiDiied  for  the  performance  of  cove- 
ts and  agreements." 

k&rkSf  Serf,  shewed  cause. — The  most 
m  way  of  giving  a  proper  answer  to 
rswiiont  is  to  consider,  first,  the  words  of 
pbadings,  and  next  those  of  the  statute, 
s  declaration  was  in  fact  and  substsnce 
a  Bare  iBoney  bond.  The  defendant 
ried  payment,  which  the  plaintiff,  in  his 
tfastiniff  denied,  and  the  jury  having 
Bi>againat  the  plea,  the  defendant  now 
M'lo  think  the  verdict  erroneous,  as 
oaso  was  within  the  statute,  and  the 
stiff  waa  bound  to  aasign  breaches. 
Vf  So  bring  a  case  within  tlie  statute, 
be  inferred  certain  conditions, 
m  description  of  stipulations ;  if 
I -did  exist,  there  was  nothing  to  prevent 

Ky  firom  putting  them  on  the  record. 
saXi«C.J«-— If  such  did  appear  to  be 
caaa^  and  if  the  jury  did  not  assess  the 
aya,  the  motion  would  not  be  in  arrest 
idgment,  but  for  a  t^eaire  tie  novo  (?)•] 


■J 


\  Tbe  fJiflcraQee  between  to  arrest  of  j  advent 
^.ve^v^Jmeia^  d§  nno,  is  etated  ia  Joknsoii  v, 
n  (>B  error),  1  Term  Rep.  649,  where  it  ituid 
I  tne  of  the  venir$faeiai  de  novo  ii  to  euro  tlie 
adaayof  dmBit|;es  giren  by  t  general  Terdict, 
l,aassaics  tbam  on  tbe  whole  declantioB,  when 
ffS|EB  that  tbe  plaiotiff  u  not  entitled  to  judg* 
ob'all  the  counts.  When  it  does  not  appear 
'  Ae  THJord,  that  tbe  plaiotiflf  has  establiahed 
iMSe-of  acthra,  so  as  to  1m  entitled  to  any  judg- 
,  ;||mo  jadgmsnt  is  of  eoorsa  anvated*  But 
Jt^ppssia  oa  the  record,  that  he  has  stated 
ia  or  BBore  counts,  a  clear  an  J  legal  cause  of 
i;  Si^the  jury  bare  found  the  facis  which 
ess  tint  legal  came  of  Mtlon  to  be  true,  so  as 
iMa  tasa  to  a  JodgaieBt  on  tbe  csounts  which 
tj^omi  bat  that  uncertainty  arisea  frum  the 
Kt  Bot  being  appropriated  by  the  jury  Bjwci- 
fib  boefa  good  counts,  but  to  others  also  which 
9t  good  at  law ;  then  the  judgment  cannot  be 
ddiiu  leis^  vor  Ibo  pbotiff  drifea  to  a  new 
I ;  bat  ha  Boat  be  sent  again  to  trial  on  tbs 
leoord,  to  take  the  sanse  of  a  iary  on  that  part 
ahme  which  Is  good.  As  to  the  diSfereace  be* 
aApsMrisyieisi  iff  imoy  sad  a  wotioa  Iw  s  aew 


This  bond  may,  without  any  violation  of 
the  law,  be  out  of  the  statute :  there  are  many 
bonds  which  sre  not  within  lis  meaning,  or 
it4  reach  :  for  instsnce,  s  bail  boiul  in  om  of 
thesisiiiie;  so  is  a  bond  given  to  the  Lord 
Chancellor,  by  the  petitioiiiog  creditor  cm 
suing  out  a  commission  of  bankruptcy;  so  is 
a  replevin  bond  :  neither  does  the  statute 
extend  to  common  money  bonds,  against 
the  penalties  of  which,  the  Courts  givo 
relief  under  siat.  4  Ann.  c.  16.  a.  15,  nor 
to  poat  obit  bonds :  neither  is  a  warrant 
of  attorney,  conditioned  for  the  payment  of 
money  by  instalments,  within  the  staiutey 
though  a  bond  be  also  given.  In  most 
of  these  cases,  relief  may  be  had  by  an 
appeal  to  the  equitable  jurisdiction  of  the 
Court.  In  the  present  case,  it  was  necea- 
ssry  for  the  defendant  to  shew,  that  the 
covenants  in  the  indenture  were  within  the 
statute,  and  that  the  condition  of  the  bond 
agreed  precisely  with  those  covenants.  Un* 
der  the  circumstances  of  the  case,  at  what 
other  conclusion  can  the  Court  possibly 
arrive,  than  that  the  bond  in  question  was 
merely  a  money  bond  ?  In  Cariono  v. 
Hardjft  executor  (8),  where  an  action  was 
brought  on  a  bond,  in  the  penal  sum  of 
1,246^  15#.  4cf.,  conditioned  for  making 
the  same  void,  on  payment  of  OML  I7f.  8tf. 
on  or  before  the  3rd  of  May  1830,  or 
within  one  month  after  the  decease  6f 
tbe  testator,  it  was  held,  that  a  stiggestion 
was  unnecesssry,  as  the  bond  was  not  with* 
in  the  statute  of  William.  In  Mmrray  v. 
Lord  Siair  (9),  an  action  on  a  posf  obit  bond| 

trial,  vide  1  Wils.  53,  where  Chief  Justice  Willes 
says,  "'i*he  most  material  difference  between  tbem 
is  this,  the  m.  /■•  de  utvo  must  be  graated  npoa 
matter  appearing  upon  the  record,  but  a  new  uial 
may  be  granted  upon  things  out  of  it.  If  the  ncord 
be  never  so  right,  if  the  verdict  appear  to  be  contrary 
to  the  evidence  at  the  trial,  or  if  it  appear  that  the 
Judge  has  given  wrong  diiactioDS,  a  new  trial  will 
be  granted  (  but  it  is  otlierwiae  as  to  a  ee./e«  ^a 
novo,  which  can  only  be  granted  ia  one  or  other  of 
these  two  cases :  1st,  if  it  appear  on  the  face  of  the 
verdict,  that  the  verdict  U  soimperfect  that  no  judg- 
ment can  be  given  upon  it ;  fad,  vH^re  it  appears 
that  the  jury  ought  to  have  ibusd  other  facte  differ^ 
ently  ;  fnd  it  cannot  be  granted  in  9Uf  other  caat." 
In  S  &tr.  1  lliB,  pir  Curium^'**  A  ve,  Ja.  dt  now  can 
only  be  granted  on  what  appears  to  the  Coott  oa 
the  reoord ;  and  valeas  the  iMOfd  warrant  if,  it  wM 
be  error." — Vide  8  Repi  65,  (Loraday  *8  case),  also 
Cro.  Jao.  SIO. 
(8)  S  B.  Moo.  ttl. 

(9)  sB.fta8t|  s.si4liirJoan.K3.l6i. 
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COURT  OF  COMMON  PLEAS : 


the  tutate  of  William  received  an  interpre- 
tatioD  from  the  Court,  whidi  will  be  decisive 
of  the  preeent  case.  There»  Lord  Tenterdeoi 
C.  J.  aaid,  **  A  bond  for  the  payment  of  aaum 
certain,  at  a  day  certain,  is  not  within  the 
statute  of  William ;  for,  in  order  to  ascer- 
tain the  precise  sum  due  in  such  a  case, 
computation  only  is  necessary ;  and  the 
intervention!  either  of  a  jury  or  a  court  of 
equityi  is  unnecessary.  This  ia  a  bond  for 
the  payment  of  a  sum  certain,  at  a  time 
that  may  be  rendered  certain."  Holroyd, 
fm  added»  *'  The  main  object  of  the  legis- 
lature waS|  to  make  it  unnecessary  for  the 
parties  to  go  into  a  court  of  equity  to  obtain 
reliefft  Now,  where  the  penalty  waa  a  secu- 
rity for  the  doing  of  several  acts,  it  became 
the  debt  at  law  by  the  non-performance  of 
anyone;  and  it  was  necessary,  therefore, 
for  the  party  to  apply  to  a  court  of  equity 
£>r  relief,  which  was  granted,  upon  the 
terms  of  paying  what  was  due  in  con- 
■cieDce."  Now,  in  this  caae,  only  one  act 
waa  to  be  done.  And  Beat,  J.  delivered 
bia  opinion  in  theae  words :  **  It  appeara  to 
me,  that  a  auggestion  ia  required  in  two 
caaea;  firat,  where,  upon  the  first  breach, 
all  that  may  become  due  is  not  payable,  as 
in  the  caae  of  an  annuity,  or  money  payable 
by  inatalmenta,  and  then  justice  requirea 
that  the  party  aliould  recover  only  what  ia 
due,  which  cannot  be  ascertained  without 
a  auggeation.  The  second  case  is,  wliere 
the  damagea  are  unliquidated,  and  muat 
be  aacertained  by  the  verdict  of  a  jury, 
aa  in  caaea  of  breachea  of  covenant.  In 
this  case,  the  whole  sum  that  the  plaintiff 
could  ever  become  entitled  to,  became  due 
at  one  time.  There  was  no  occasion,  there- 
fore, to  summon  a  jury  to  asaesa  the  da- 
magea; they  were  the  subject  of  computa- 
tion only." 

This  case  agrees,  and  is  perfectly  consis- 
tent with  the  interpretation  thus  given  to 
tlie  statute.  There  is  but  one  act  to  be  done, 
namely,  the  payment  of  a  certain  sum,  with 
interest,  at  a  certain  day ;  there  ia  no  neoes- 
aily  for  an  appeal  to  a  jury,  or  a  court  of 
equity,  to  eatabliah  the  amount  of  the  debt; 
computation  alone  is  required.  The  bond  is 
merely  a  money  bond,  and  therefore  ia 
dearly  not  within  the  atatute. 
.  Ooaifcum,  Serf.^  in  aupport  of  the  mle.^— 
The  conduaion  to  be  deduced,  and  the 
principle  to  be  esUractedi  froAi  all  the  cases 


cited,  are  reducible  to  this,  that  theeabon^ 
by  the  conditions  of  which^  k  singk  awn  of 
money  is  to  be  paid,  arid  which  era  withm 
the  sutute  4  &  5  Anne,  and  thoee  other 
bonds,  by  the  conditions  of  whidi  bnl  a 
single  act  ia  to  be  done,  are  Dl>t  #ichni  the 
autute  of  William.  But  the  Court  ^ill  not 
be  forgetful  of  the  liberal  conatm^tidn  which 
haa  been  ever  put  upon  the  atatute  of  Wj« 
liam;  and  a  similar  interpretation  twbigabw 
given  to  the  act,  it  will  be  found  thai  ibe 
opinion  of  the  Court  in  Mmrray  ▼•  Jtord 
Stair,  is  in  favotir  of  the  defendant.  It 
waa  there  agreed,  that  where  mota  Aan 
one  act  waa  to  be  done,  the  caae  waa  fHlbm 
the  statute;  but  here,  more  thail  one  set  waa 
to  be  done,  as  the  interest  waa  to  be  paid  ai 
different  times.  What  poaaibk  diflbmct'ii 
there  between  this  bond  and  one  eonditioaed 
for  the  payment  of  money  by  inatalmBlal 
Yet  auch  a  bond  ia  said  to  be  wifeUn  tki 
statute.  In  Cardmso  v.  Hatdy^  the  priaai* 
pal  and  interest  might  havtf  bten  {mU  ht 
the  same  time.  But  it  ia  evident,  that  if  ih 
plaintiff  brought  an  action  for  the  fflrst  J^ifi* 
tion  of  interest  not  paid,  the  caa^  moM  MiA 
been  within  the  statute,  and  be  alioald  haffc  , 
assigned  breachea.  HwrH  v.  J4mmmg9 
a  Btronger  caae  than  Uiis,  as  there  tl  '  _ 
on  the  face  of  it,  did  not  refer  to  tbeiBdciBK* 
ture;  whereas  the  bond  in  thia  case  UL 
refer  to  the  conditiona  and  atipulatiooi 
the  indenture  of  aaaignment,  helving 
date  with  the  bond. 

Cur,  adv.  nJL 

TiKDAi,,  C.  J.  now  delivered  the  jd^ 
ment  of  tlie  Court.  , 

The  question  in  this  caae,  ariaiag  apip 
the  record,  is,  whether  it  waa  neeessaryji 
assign  breaches  of  the  condition  of  thsbeift 
stated  in  the  pleadings,  under  the  atoiS( 
8  &  d  Will.  d.  c.  11.  8.  8,  and  to  aaaasa  (Is 
damages  on  thoae  breaches.  By  that  SV 
tnte  it  is  provided,  **That  m  sSl  aetiMI 
any  court  of  record,  upon  any  bo^»  oiC  a| 
any  penal  aum  for  non«perforinaaoe  ofilf 
covenanta  or  agreements  coDtainad  li  If 
indenture,  deed,  or  writii^,  the  jUg 
Aiay  assign  as  many  breaches  aa  d<|H||| 
think  fit ;  and  the  jury  ahall  ai|^.li) 
only  auch  damagea  and  coats  aa  kaeo  laMg 
tofore  been  oauSly  done,  bnt  alfa  AM(V 
for  such  of  the  breaches  aa  i\^  ptaiM 
shall,  upon  the  trial  of  i1m|  iswwPtejifBI  ^ 
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brokm ;  and  the  like  judgment 
ittrcd  on  snch  verdict,  as  liereto- 
etn  usually  done."  It  then  pro- 
r  providing  for  cases  of  judgment 
«r,  or  by  confession,  or  nil  dicilt 
*  That  in  case  the  defendant,  after 
nenty  and  before  execution,  shall 
onrt,  to  the  use  of  the  plaintiff, 
{ea  assessed  and  costs,  a  stay  of 
shall  be  entered  on  the  record ; 
aaaon  of  an  execution,  the  plain- 
f  paid  all  the  damages  and  costs 
ea  of  the  execution,  the  defen- 
dvi  lands,  and  goods  shall  be 

discharged  from  the  execution  ; 
idgment  shall,  notwithstanding, 

a  further  security  to  answer  to 
ff  auch  danuges  as  he  may  sus- 
ij  further  breach  of  covenant." 
ua  case  it  is  contended,  first,  that 
appears  on  the  record  to  be  for 
mance  of  certain  provisos,  con- 
ipulations  and  agreements  con- 
.  certain  indenture  of  assignment 
en  date  with  the  said  bond,  and, 
tly,  that  it  is  within  tlie  words  of 
!•     But  we  think  the  statute  does 

0  this  case.  The  bond,  it  is  true, 
wyment  of  a  sum  of  money  on  a 
1,  with  interest  in  the  mean  time, 
bility  to  pay  those  sums  of  money 
a  the  performance  or  non-per- 
of  certain  provisos,  conditions, 
a  and  agreements  contained  in 
ienture.  But  the  defendant  has 
record  averred  in  his  plea,  pay- 
irding  to  those  provisos,  &c., 
srment  is  expressly  denied  by 
idon,  and  the  result  of  the  ver- 
ia  issue  is,  not  that  unliquidated 

1  respect  of  the  breach  of  tliose 
re  due,  but  that  the  defendant  is 
ay  the  specific  sum  of  money  for 
ig  of  which  the  bond  was  given. 
I  to  bring  tlie  case  exactly  with- 
TarbyMre  v.  Butler  (10).  There, 
iter  craving  oyer,  and  after  re- 
OBortgage  deed,  shewed  the  con- 
ic for  payment  of  a  sum  certain 
to  the  form  of  the  proviso  or 
soBtained  in  the  indenture,  and 
lat  the  obligor  paid  the  money 

10)  5  &  Kbora,  19a. 
laiis,  IL— C.P, 


according  to  the  tenour  and  effect  of  the 
condition,  which  the  plaintiff  denied  by  his 
replication.  The  Court  there  held,  that 
the  plaintiff  in  his  replication  had  denied 
the  whole  substance  of  the  defendant's 
plea,  and  that  there  was  no  occasion  for 
specially  assigning  a  breach,  as  issue  had 
been  properly  taken  on  the  precise  aver- 
ment of  payment  in  the  plea;  and  the  case 
of  Hurgt  v.  Jennings  cited  in  the  argu- 
ment, is  plainly  distinguishable  on  Uiis 
ground,  that  there,  the  condition  of  the 
bond  shewed  by  reference  to  the  indenture 
therein  mentioned  that  it  was  not  for  the 
payment  of  a  sum  certain,  but  for  the  per- 
formance of  an  agreement,  the  breach  of 
which  rendered  the  party  liable  to  damttgCB 
only.  This  brings  the  case,  therefore,  to 
the  principal  point,  which  is,  whether  a 
bond  for  the  payment  of  a  sum  certain  on 
a  given  day,  and  of  interest  in  the  mean 
time  on  specified  days  anterior  to  the  day 
fixed  for  payment  of  the  principal,  be  a 
bond  within  the  statute.  It  is  undoubted- 
ly established,  that  an  annuity  bond  and  a 
bond  for  money  payable  by  instalmenta 
are  witliin  the  statute,  the  former  having 
been  so  held  in  ColUns  v.  Collins  (ll)i 
and  the  latter  in  WiUcughhy  v.  SmnUm^ 
But  both  tliese  cases  depend,  as  was  ob- 
served by  Lord  Tenterden  in  Murray  ▼. 
Lord  Stair,  on  the  provision  in  the  statute 
of  William,  that  the  judgment  should  stand 
as  a  security  for  the  future  payments  of 
the  annuity  and  the  further  instalments 
which  might  become  due.  But  here,  at 
the  time  this  bond  is  put  in  suit,  both  in- 
terest and  principal  are  due,  and  there  is  no 
necessity  that,  ailcr  execution  is  once  taken 
out  for  that  amount,  the  judgment  should 
remain  as  a  security  for  any  purpose  what- 
soever, lliose  cases  are,  therefore,  mate- 
rially distinguishable  from  the  present, 
which  appears  to  fall  within  the  reason, 
and  almost  within  the  letter,  of  Cardozo  ▼• 
Hardy,  The  great  object  of  the  statute 
was,  to  take  away  the  necessity  of  applying 
for  relief  to  a  court  of  equity,  and,  on  this 
principle,  replevin  bonds  and  bail  bonda 
are  held  not  to  be  within  the  act,  because 
the  Court  can  there  relieve  the  defendant 
without  his  being  compelled  to  file  a  biU  in 

(tl)  a  Bnr.  atOb 
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|fi%b«ftelBte  mbjeet  to  the  award,  or- 
ftil  AtbittanraCofMr.Platt,  barritter. 
raa  1^  the  said  order  of  Nisi  Prius, 
irered  to  direet  that  a  yerdict  should 
tcred  for  the  diefendant,  if  he  should 
jiroper,  to  as  he,  the  said  arbitrator, 
iM  and  publish  his  award  in  writing 
before  the  4th  day  of  the  then  next 
r  term ;  and  it  was  also  ordered, 
the  arbitrator  might  from  time  to 
ndargie  the  time  for  making  the  said 
1,  in  eaae  he  shonld  think  fit  so  to  do, 
R^  aaid  defendants  Allen  and  Feist 
Ir  isid,  that  the  said  agreement  and 
aiftm  to  reference  and  order  of  Nisi 
,  Were  then  and  there  made  without 
idiriedge,priTity,  or  consent  of,  or  any 
I  ^ven  to,  the  said  defendants  Allen 
cjst.  The  plea  then  stated,  that  the 
tlor  enlarged  the  time  for  making  his 
Innillthe  Ist  March  189S,  within 
tfjRie,  to  wit,  on  the  Srd  January, 
{  assamed  the  burthen,  frc,  he 
and  adjudged,  that  the  said  J.  Har- 
btrot  entitled  to  recover  against  the 
P»  (Tbppard,  and  directed  that  the 
r^  as  entered,  should  not  stand,  but 
ttltead  thereof,  a  verdict  should  be 
fl  generally  for  the  said  T.  Coppard, 
jf  Uie  amount  of  the  rent  in  arrear 
ind'the  value  of  the  goods  distrained 

KleiHed  to  amount  to  the  like  sum. 
It  they,  the  said  defendants  Allen 
^Mt,'  were  wholly  discharged  from 
hhpbsed  obligation. 
tanrrer,  assigning  for  cause,  that  de- 
iifi  had  not  traversed,  nor  denied,  nor 
yiML  to  put  in  issue,  any  matter  of 
ileged  by  the  plaintiff  in  bis  declara- 
Ukt  had  introduced  and  attempted  to 
llnue,  tnatters  of  feet  not  alleged, 
etesiry  to  be  alleged,  by  the  plaintiff 
aeclaratiori  as  aforesaid ;  and  also, 
fe  defendants  Allen  and  Feist  had  not 
/ioay  avoidance,  in  fact,  of  the  said 
rf6t  had  they  shewn  themselves  dis- 
fdJibv  payment  of  the  sum  mentioned 
"Kma,  nor  by  the  performance  of  the 
fijiif  i  that  the  plea  was  not  an  answer 
i'  tecbration ;  and  that  no  material 
:te1d  be  taken  upon  it. 
de,  Stfj,f  in  support  of  the  demurrer. 
in  general  pinciples,  this  plea  can- 
'  aopported  in  a  court  of  law,  what- 


ever its  eIRet  may  be  in  diicbarge  of  the 
action  in  equity,  or  on  an  appeal  to  the 
equitable  jurisdiction  of  the  Court.  This 
is  neither  more  nor  less  than  a  parol  an- 
swer to  a  debt  cm  bond  under  seal :  and 
Hazard  v.  Andrewi  (1)  is  an  authority  to 
shew  that  a  plea  of  such  a  nature  is  not  good. 
There,  in  debt  upon  an  obligation  condi- 
tioned for  the  payment  of  201.  at  a  day 
certain,  defendant  pleaded  that  ptaintiflf 
gave  him  a  longer  day  of  paymenti  in  re- 
spect of,  &c. ;  upon  demurreri  the  Court 
held  it  to  be  no  plea,  for  an  agreement  by 
parol  cannot  dispense  with  an  obligation. 
Da9ty  V.  Prendergrasi  (2)  is  an  authority 
to  the  same  effect:  there  Abbott,  C.  J.  says, 
**  The  ground  of  my  opinion  in  this  case 
is,  that  general  rule  of  the  common  law. 
which  requires  that  the  obligation  created 
bv  an  instrument  under  seal,  shall  be  dis- 
charged by  force  of  an  instrument  of  equal 
validity."  The  verv  point  whieh  the  Court 
is  called  upon  to  discuss,  is  also  decided 
in  Moore  v.  Bommaker{S)9  where  the  par- 
ties to  a  replevin  suit,  referred  to  arbitra* 
tion  the  time  of  payment  of  the  renty  with 
certain  claims  of  the  tenant  on  the  landlord 
for  damages,  with  liberty  for  the  tenant  to 
deduct  them  when  awarded  from  the  rent^ 
and  agreed  to  suspend  proceedings  in  re- 
plevin, pending  the  reference :  afler  award 
made, — held,that  the  sureties  in  the  replevin 
bond  were  not  thereby  discharged.  The 
opposite  party  perhaps  rely  on  the  decision 
in  Bofmmaker  v.  ^foorr  (4),  where  the  Court 
granted  a  perpetual  injunction  to  restrain 
the  defendant  in  equity,  from  proceeding 
against  the  surety  on  an  assignment  of  the 
replevin  bond,  obtained  upon  a  return  of 
eloignment.  But  it  should  be  recollected, 
that  the  case  was  decided  in  equity,  not 
on  a  plea  in  a  court  of  law. 

In  other  respects,  the  cases  were  alto 
dissimilar,  as  the  plaint  there  was  removed 
by  the  landlord  Moore,  into  the  Common 
Pleas,  by  mistake.  In  the  case  before  the 
Court,  the  condition  of  the  bond  was  not 
fulfilled.  The  plaintiff  in  replevin  under- 
took to  prosecute  his  suit  with  effect  and 
without  delay.   This,  however,  he  had  not 

(1)  Cro.  Elis.  697. 

(t)  5  Ban.  &  AM.  187.  • 

(3)  7  Ttnnt.  97;  a.  c.  S  Maisb.  59f . 

(4)  9  Price,  f  14 ;  s.e.  7  Mst,  ffS. 
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the  arbitrator!  wbo  imiBt  be  cod- 
quad  an  officer  of  the  Court,  pro- 
1  a  verdict  for  the  defendant,  end 
die  Talue  of  the  goods  and  rent  in 
Neither  can  the  party  derive  any 
oige  from  the  decision  in  Archer  v. 
i5\  where  it  was  decided,  that  where 
iaintifTand  defendant,  in  a  replevin 
referred  the  cause  to  an  arbitrator, 
agreed,  without  the  privity  of  the  sure* 
I  that  the  replevin  bond  should  stand 
k  security  for  the  performance  of  the 
ardft  the  sureties  were  discharged,  for 
it  was  an  application  to  the  equiuble 
risdictioo  of  die  Court ;  and  it  appeared 
otti  the  affidavits,  that  the  sureties  could 
.ot  consistently  with  equity  be  held  liable, 
in  UallHi  Y.  M'Qwttstephen{^\  wliere  the 
assignee  of  a  replevin  bond  brought  an 
action  of  debt  against  the  surety,  and  it 
appeared  that  an  agreement  (which  was 
made,  a  rule  of  court)   was  entered  into 
between  the  plaintiff  and  the  principal,  to 
stay  all  proceedings  in  replevin,  it  was  held, 
that  such  agreement  did  not  discharge  the 
surety  after  breach  by  the  principal,  but 
he  was  still  liable.     The  Court  there  are 
reported  to  have  said,  *'  The  objection,  that 
the  surety  was  discharged  by  the  agree* 
ment  with  the  priucipal,  did  not  apply  to 
a  bond  of  this  description."     The  case  of 
Archer  v.  Hall  having  come  before  tlie 
Court  on  a  summary  application,  and  that 
of  Moore  v.  Bommaker  having  come,  like 
the  present,  upon  a  demurrer  to  the  plea, 
the  latter  is  the  authority  by  which  the 
Court  will  be  influenced  in  its  decision.  It 
was,  of  course,  the  duty  of  the  plaintiff  in 
replevin  to  prosecute  his  suit  to  its  termi- 
nation ;  but  there  has  been  such  legal  tcr- 
mination»  as  the  arbitrator  has  decided 
against  him.     The   Court  will   perceive 
that  this  is  a  new  attempt  made  by  the 
parties,  to  be  disciiarged  from  the  replevin 
bond,  upon  a  collateral  agreement  contrary 
to  that  whidi  is  matter  of  record.     They 
will   therefore  hold  the  demurrer   to  be 
good.. 

Taifourdt  Serj.  in  support  of  the  plea. — 
Moore  v.  Bommaher  may  be  admitted.  The 
history  of  that  case,  as  far  at  least  as  it 

(5)  4  Bing.  464  ;§.*.«  Lsw  Joum.  C.P.  79. 

(6)  tDow.l(RyL34& 


appeared  mthia  eourf^ii  tUiMi 
discussed  twice:  onec  on  motioo  ■< 
aside  proceedings  in  the  action^  o 
ground,  that  the  plaintiff  having gtvei 
by  a  reference  to  the  principal,  h 
thereby  discharged  the  defendant  an 
other  surety.  This  rale  was  diachi 
(6  Tauni.  368).  It  was  again  diaenai 
demurrer  to  the  defendant's  plea,  and 
ment  was  given  for  tlie  plaintiff,  (7  ' 
97,  2  Marsh.  392).  Thus  it  was  di 
in  this  court,  that  sureties  in  a  re 
bond  were  not  discharged  by  arbitri 
but  an  injunction  granted  by  Chief 
Richards,  sitting  in  equity,  to  reatra 
proceedings,  shewed  that  his  opinio 
direcdy  at  variance  with  that  of  the 
mon  Pleas. 

[TiNOAL,  C.  J. — But  that  decision 
admitted,  was  in  equity,  not  on  a  pk 

The  words  of  the  Chief  Baron 
adopted  by  Park,  J.,  in  delivering  the 
ment  of  the  Court  in  Archer  t.  Hai 
the  point  seemed  finally  settled  h 
cases  in  7  Prke  and  4  Bingh.     In  tb 
mer,  the  Chief  Baron  said,  alluding  1 
jud^rment  of  this  Court,  '^  they  (the 
of  Common  Pleas)  admitted  tlie  law 
that  if  by  any  arrangement  entered  n 
tween  the  obligee  and  the  princiy 
surety  would  be  placed  in  a  differs 
disadvantageous  situation,  it  woo 
the  effect  of  discharging  him,  by  ^ 
the  rule  or iginally  adopted  from  t' 
of  equity,  but  now  considered  U 
blished  law,  as  it  must  be  held 
every  court  in  Westminster  Hall ' 
Justice  Park,  in  Archer  v.  Hall 
opinion   of  Lord  Eldon  in  Tl 
Irdund  V.  Berefford  (7),  "  Wit? 
principal  and  surety,  in  a  bon' 
creditor  enters  into  an  agreen 
ing  contract  with  the  princip 
give  him  further  time,  withoi 
rcnce  of  the  8urety,tlie  surety 
as  the  creditor  by  his  new 
8 troys  the  benefit  which   t 
under  the  former  contract, 
it  out  of  his  own  power  to 
engagement  to  enforce  imr 
from  the  principal,  which 
have  had  a  right  to  rcqui' 

(7)  6  Dow.  25 
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mmmteiKct ;  bnt  this  ia  not 
idoeided  upon  general  prin- 
vm  of  which,  applies  equally 
4e\BD appeal  to  ihe  equitable 
f  the  Court.  The  question 
irtliea  are  discharged  by  an 
bween  the  parties,  which  en- 
May  the  decision,  by  which« 
Kty  of  die  auretiea  is  chang- 
inch  eircamstances,  the  re- 
edy and  the  surety  may  say 
wn  A^ec  infofdera  venu  The 
lerefore  decide  in  favour  of 
pronounce  its  judgment  for 
■ 

fiy  in  reply,  observed,  that 
f  Lord  Eldon,  in  The  Bank 
Beresfmi^  as  cited  by  the  op- 
waa  not  applicable,  as  that 
pven  in  reference  to  cases  of 
there  was  no  analogy  between 
and  those  of  replevin,  for  to 
\  of  Gibba,  C.  J,  in  Moore  v. 
reported  in  9  Marsh,^  **  the 
I  oonibunded  the  case  of  re- 
st of  an  arrest,  which  ia  per- 
lar.  The  reason  why  bail,  on 
diacharged  by  giving  time  to 
ia*  that  the  remedy  of  surren* 
ght  always  to  be  kept  entire^ 
•  In  the  case  of  a  replevin 
■0  auch  prejudice ;  the  delay 
odioe  of  the  plaintiff  alone  ; 
ison  for  saying,  that  the  sure- 
irged,  tliat  he  has  not  pressed 
nffioient  diligence." 

Cur,  adv,  tulL 

J«*«-This  is  an  action  of  debt 
in  bond,  brought  by  the  she* 
innty  of  Sussex,  against  the 
I  auretiea.  'I'he  plaintiff,  in 
ii  aet  out  the  bond,  and  the 
f  hich  it  waa  declared,  that  if 
red  at  the  next  county  court, 
id  his  suit  with  effect,  and 
I  of  the  goods  and  chattels 
be  condition,  in  case  a  return 
idged,  then  the  bond  should 
ben  alleged  that  Harper  did 
I  his  suit  with  effect,  but 
judgment  against  him  in  the 
ind  tnat  a  return  of  the  goods 


and  cbattda  waa  adjudged  to  Aa  avowtnt. 
Thedefendanta  first  pleaded  noneUfactem; 
and  the  two  auretiea  then  pleaded,  aeeondlyt 
that  the  replevin  suit,  whilst  pending,  waa 
referred  under  an  order  of  Nisi  Prinsy  to  the 
award  of  an  arbitrator,  without  any  notice 
to  or  consent  of  them,  the  sureties ;  and 
that  the   arbitrator,  after  enlarging  tbe 
time,  made  his  award,  directing  the  verdict 
to  be  entered  for  the  avowant,  and  find* 
ing  the  amount  of  the  vent  in  arrear,  and 
the  value  of  the  gooda  distrained;  and  the 
plea  then  concluded,  that  the  defendanta 
Allen  and  Feist,  the  auretiea,  were  thereby 
discharged  from  their  aaid  obligation.    To 
this  second  plea,  there  was  a  demurrer  and 
joinder  in  demurrer.     The  point  made  on 
the  argument,  on  the  part  of  the  deftndanta 
was,  that  they,  being  auretiea,  were  dia» 
charged,  by  reason  of  time  being  given  to 
the  principal;  but  we  are  all  of  opinion,  that 
although  the  circnmstancea  stated  in  the 
plea  might  have  the  effect  of  diachargmg 
the  sureties  in  a  court  of  equity,  or  upon 
an  application  to  the  equitable  juriadfction 
of  the  Court,  upon  a  summary  application 
on  some  collateral  point,  yet  that  these  fiMts 
could  not  be  pleadiied  as  a  bar  to  tbe  action, 
inasmuch  aa  they  amount  to  a  part  discharge 
only.  Thia  is  an  action  of  debt  upon  bond ; 
and  the  only  plea  of  discharge  from  the 
performance  of  tbe  condition,  must  be  a 
plea  of  such  diachai^,  by  a  writing  under 
seal.     In  'Hayfoird  v.  Andrewe^  it  ia  laid 
down,  that  it  ia  no  plea  to  debt  on  bond, 
that  the  plaintiff  agreed  to  give  a  longer 
day  for  payment ;  and  tlie  case  of  Dmweyand 
othen    V.    Fremiergrats    is    an    expresa 
autliority  that  a  parol  agreement  to  give 
time  to  the  prindpal,  without  the  consent 
of  the  surety,  is  no  bar  at  law  to  an  action 
of  debt  upon  bond  against  the  surety ;  and 
as  to  the  case  of  Archer  v*  Hallt  which  waa 
relied  upon  by  the  defendant,  in  argument, 
as  a  judgment  of  this  Court,  that  tlie  sure- 
ties should  be  discharged,  where  time  waa 
given  to  the  princtpai  without  tlieir  consent, 
the  answer  is  a  very  obvious  one,  thst  the 
application  to  the  Court  in  that  case,  waa 
an  application  by  aootion,  and  that  it  ap- 
peared by  affldavita  laid  before  the  Court, 
that  it  would  be  against  equity  to  allow  the 
sureties  to  remain  liable ;  wliereas,  the  Court 
are  now  called  upon  to  dodare  their  judg- 
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ment  on  the  legal  effect  of  a  plea :  when, 
therefore,  we  determine  that  the  present 

f)1ea  cannot  be  supported,  we  do  not  in  the 
east  impeach  the  judgment  given  by  the 
Court  in  Archer  v.  Hall,  The  case  of  Do- 
nelly  v.  Dunn  (8)  is  in  point,  as  to    the 

(8)  i  Bos.  &  Pull.  45.  That  was  an  action  of 
debt  on  a  recognisance  of  bail.  The  defendant 
pleaded  the  bankruptcy  of  the  principal,  lo  which 
there  was  a  general  demurrer  and  joisaer.   On  gir- 


distinction  between  using  the  sa 
of  facts,  as  a  plea,  and  as  an  appi 
the  equitable  jurisdiction  of  the  C 

Judgment  for  the  pi 


ingjudgnaDt  for  the  plaintiff.  Lord  Eldon 
"We  do  not  mean  to  preclude  any  apt 
lummary  relief,  on  the  part  of  the  bail ;  I 
nion  of  the  Court  is,  that,  on  this  rtoord 
must  be  for  the  plaintiff.' 


It 
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yleading  Act — Indemnity — Costs, 

defendant  who  is  indemnified  by  the 
arty  claiming  goods  in  his  possession, 
right  to  a  rule  for  relief  under  the  In- 
ung  Act,  and  mill  be  ordered  to  pay 
n  discharging  such  a  nde. 

'er  for  two  mares. — The  defendant 
tained  a  rule,  under  the  first  section 
Interpleading  Act,  against  the  de- 
and  one  Taylor.  It  now  appear- 
n  the  affidavits  of  the  plaintiflT,  that 
nidant,  on  being  tendered  the  ex- 
if  keep,  &c.,  had  refused  to  deliver 
nares  to  the  plaintiff,  stating,  that 
?y  were  claimed  by  Taylor,  from 
e  had  received  an  indemnity. 

Court  said,  that  the  defendant 
received  an  indemnity,  had  no  right 
r  for  relief  under  the  act ;  and  that 
or,  by  not  appearing,  had  with- 
his  claim,  the  rule  must  be  dis- 
y  and  the  defendant  pay  the  costs. 

Rule  accordingly. 

Sf.RIC»,  II. — EXCHF.Q.  Pl. 


Practice. —  Trial —  Countermand  of  nO' 
tice. 

An  undertaking  to  accept  short  notice  of 
trial,  does  not  entitle  the  plaintiff  to  give 
short  notice  of  countermand. 

In  this,  which  was  a  country  cause,  the 
defendant  being  under  terms  to  accept 
seven  days'  notice  of  trial,  the  plaintifFgave 
a  four  days'  countermand  only.  A  rule 
for  costs  of  the  day,  for  not  proceeding 
to  trial  pursuant  to  notice,  having  been  ob* 
tained — 

Lloyd  contended,  that  where  the  defen- 
dant was  under  terms  to  take  short  notice 
of  trial,  he  was  not  entitled  to  a  six  days' 
countermand  of  the  notice ;  but — 

Per  Curiam, — The  countermand  in  this 
case  was  not  in  due  time.  The  defendant 
was  under  no  terms  to  accept  a  shorter 
notice  of  countermand  ;  but  stood  in  the 
same  situation,  in  that  respect,  as  if  he 
had  been  entitled  to  a  ten  days'  notice  of 
trial. 

Rule  absolute. 
B 


EXCHEQUER  OF  PLEAS,  &c. 
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32.     > 
.  26.  3 


SUTTON  V,  BARNETT. 


Practice, — Trial —  CounUrvmndo/noiice, 

An  undertaking  to  accept  short  notice  of 
trial,  does  not  entitle  the  plaintiff  to  give 
short  notice  of  countermand. 

The  plaintif]^  in  this  case,  afler  giving  a 
short  notice  of  trial,  which  the  defendant 
was  under  terms  to  accept,  countermanded 
that  notice,  only  three  days  before  the  day 
specified  therein. 

Harrison  obtained  a  rule  for  judgment 
as  in  case  of  a  nonsuit. 

Mansell  shewed  cause,  and  contended, 
that  the  notice  had  been  countermanded  in 
time,  referring  to  a  case  in  Barnes,  where 
the  countermand  of  notice  of  trial  was 
held  in  time,  though  given  only  one  day 
before  the  commission  day. 

The  Court,  adverting  to  the  decision  in 
the  preceding  case,  said,  that  the  under- 
taking by  the  defendant  to  accept  short 
notice  of  trial,  did  not  empower  the  plain- 
tiff to  limit  the  time  of  countermand  (1). 


183 
Nov 


32.     \ 
.26.  > 


BRIAN  V.  STRETTON. 


1832.       *) 
Nov    28      f     ^^^^  ^'  CRITCHFIELD. 

Practice. — Service  of  rule — Appearance. 

Where  the  copy  of  a  rule:  served  upon  a 
plaintiff,  is  entitled  in  no  cause,  his  appear- 
ance by  counsel  to  take  this  objection,  does 
not  operate  as  a  waiver  of  the  irregularity ; 
but  the  rule  will  be  discharged  with  costs. 

The  usual  afHdavit  of  service  of  a  rule 
to  shew  cause  why  the  bail  bond  should 
not  be  delivered  up  to  be  cancelled,  had 
been  made,  on  the  part  of  the  defendant. 

Milner  now  appeared  for  the  plaintiff, 
and  objected,  that  the  copy  of  the  rule 
served,  did  not  contain  the  name  either  of 
the  plaintiff  or  the  defendant. 

Turner,  in  support  of  the  rule,  submit* 
ted,  that  tlie  appearance  to  make  this  ob- 
jection, was  a  waiver  of  the  irregularity ; 
but— 

Rule  discharged,  with  costs, 

(1)  8m  rolM,  H.  T.  2  Will.  4.  reg.  1. 


Practice. — Process,  Service  of — Distrtn' 
gas. 

The  plaintiff  cannot  obtain  a  distringas 
on  a  writ  of  summons,  until  eight  days  after 
tlie  last  time  of  calling  at  the  dwelling-house, 
for  the  purpose  of  serving  the  defendant 
personally,  and  leaving  a  copy  of  the  writ ; 
as  that  is  the  time  when  the  Court,  in  grant- 
ing  a  distringas,  consider  such  a  service  to 
have  been  made,  as  will  satisfy  the  exigency 
of  the  writ,  that  the  defendant  shall  cause 
an  appearance  to  be  entered  within  eight 
days  after  the  service  thereof. 

A  copy  of  a  writ  of  summons,  tested  on 
the  19th  of  November,  had  been  left,  after 
ineffectual  attempts  to  serve  the  same  per- 
sonally, at  the  defendant's  dwelling-house, 
on  the  21st  of  November,  ^ 

Montagu  Chambers  moved  for  a  distrin^^^ 
gas,  stating  that  some  doubt  existed  as 
the  construction  of  the  stat.  2  Will.  4.  c.  31 
8.  3,  relative  to  the  time  when  a  pUintil 
who  could  not  serve  a  defendant  pertor^^ 
ally  with  a  writ  of  summons,  was  entid^^ 
to  make  this  application.     Section  2.  pr-o* 
vided,  that  the  Court  sliould  have  power  to 
issue  a  writ  of  distringas,  to  compel  an  ap- 
pearance, in  case  it  should  be  made  appeir 
tliat  the  defendant  had  not  been  personall/ 
served  with  the  writ  of  summons,  and  bad 
not,  '*  according  to  the  exigency  tber«o( 
appeared  to  the  action,"  and  could  not  be 
compelled   to  do  so,  without  some  iDore 
efHcacious  process  ;  whence  it  might  be  in- 
ferred, that  the  defendant  roust  have  eigbt 
days  allowed  hint  to  obey  the  exigency  of 
the  writ,  (which  was,  that  he  should  tppetf 
uithin  eight  days  after  the  service  thereof,) 
before  a  distringas  could  be  obtained.   If 
so,  the  present  application,   be  admitted, 
was  too  early. 

Bayley,  B.  (1>- The  defendant  shoulJ 
have  eight  days  to  obey  the  writ,  and  iotuts 
an  appearance  to  be  entered,  which  ejgbt 
days,  when  he  cannot  be  personally  terted^ 

(1)  This  rule  bad  been  laid  dowa  by  Bajicj»BH 
iucidentttUy,  in  a  case  which  occorred  in  di*  pi*' 
▼iou8  week,  but  wherein  the  ]>oint  did  not  diiMtlf 
arise.  The  same  rule  was  acted  upon  b?  Litdedil'' 
J..  inK.B..Mich.T 
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•re  to  ran  from  the  last  day  of  calling  at  the 

dwelling-house  and  leaving  a  copy  of  the 

process,  which  the  Court  treats  as  a  siifR* 

cieot  service,  for  the  purpose  of  granting  a 

diUnngas,     The  last  time  of  calling  at  the 

dwelling-houie,  ought  to  be  the  tinne  from 

vrlience  the  eight  days  are  to  be  reckoned, 

U  that  is,  to  a  certain  degree,  a  service, 

being  the  service  upon  which  the  distringas 

it  directed  to  issue. 

Writ  refused. 


1832. 
Nov.  16 


■I 


CICBLT  0.  BEMNISON. 


r 


-f^raetice. — Process — Irregularity, 

I^n  order  to  set  aside  a  declaration  fled  by 

rcttjcm  of  the  noH'service  of  process ^  the  dc' 

findeaU  must  deny^  not  only  the  actual  service ^ 

^  thai  the  process  has  come  either  to  his 

homds  or  Us  knowledge. 

And^  for  the  purpose  of  satisfying  the 
Cmart,aeeording  to  R.  33,  H.  T.  2  Will  4, 
^hsA  he  wmkes  the  application  within  a  reason^ 
Me^wse,  it  is  incumoent  on  him  to  state  when 
^Jksi  hum  of  the  notice  of  declaration, 

WaKnger^  on  an  affidavit  by  the  defen- 
dnt  that  he  had  not  been  served  with  any 
prDceM,  and  by  Robert  Bennison,  the  defen- 
dant's brother,  that  process  had  been  served 
vpon  hira  at  the  defendant's  manufactory, 
tiid  that  notice  of  declaration  had  been 
tbo  left  there  on  the  2nd  of  November, 
kd  obtained  a  rule  on  the  1 0th,  to  set 
Hide  the  declaration  and  subsequent  pro- 
ceedings. 

Archhold  shewed  cause,  and  objected 
(Ittt  the  motion  had  not  been  made  in  rea- 
Xtttble  time,  and  that  the  affidavits  were 
defective  in  omitting  to  state  that  the  pro- 
ccti  had  not  come  to  the  defendant's  hands, 
orwhenhe  had  received  the  notice  of  decla- 
'atioQ.  He  referred  to  the  judgment  of 
Tiodal,  C.J.  in  Rhodes  v.  Innes{\), 

WaUtngeTf  control,  distinguished  the  case 
cited,  as  there  the  attempt  to  serve  the  de- 
ftidant  was  made  at  his  dwelling-house, 
^  personal  service  was  eluded  by  a  trick 
l^ween  the  defendant  and  his  son,  on 

(1)  7  BiDg.  S%9i  s.e.  9  Law  Joun.  C.P.  116. 


whom  the  service  was  made.  He  also  con- 
tended, that  the  application  was  in  time,  as 
it  was  incumbent  upon  the  plaintiff  to  shew 
when  the  notice  of  declaration  ccme  to  the 
defendant's  knowledge,  in  order  to  take  the 
objection  that  there  had  been  unreasonable 
delay. 

Baylet,  B. — It  seems  to  the  Court  that 
this  rule  should  not  be  made  absolute.  The 
defendant  swears  that  he  never  has  been 
served  personally  with  process,  but  he 
does  not  go  on  to  say  the  process  never 
came  to  his  hands,  or  that  he  did  not 
know  of  it.  It  is  perfectly  consistent  with 
his  affidavit,  that  the  writ  was  put  into  his 
hands  shortly  after  it  was  served  by  his 
brother.  The  circumstances  stated  in  the 
affidavits  in  support  of  the  motion  are  not 
sufficient ;  but  if  they  were,  the  objection 
that  it  comes  too  late  must  prevail.  The 
defendant  does  not  say  when  the  notice  of 
declaration  left  at  his  manufactory  on  the 
2nd  came  to  his  knowledge,  and  he  does 
not  apply  to  the  Court  until  the  10th. 

Rule  discharged,  with  costs. 


1832.     > 
Nov   10     \     '^"^^^^  ^*  K0U8X. 

Practice, — Process — Distringas. 

The  old  rules  of  practice  in  this  court  as  to 
the  requisites  of  an  affidavit  to  obtain  a  dis- 
tringas upon  a  venire,  are  applicable  to  the 
new  process  by  writ  of  summons. 

Mansell  having  applied  for  leave  to 
issue  a  distringas  after  a  writ  of  summons 
which  had  not  been  personally  served,  on 
an  affidavit  which  did  not  set  forth  all  the 
circumstances  required  to  be  stated,  in 
order  to  obtain  a  distringas  upon  a  venire^ 
according  to  the  rule  of  practice  laid  down 
\TiPiit  V,  Eldred{\)f  and  established  in  sub- 
sequent cases — 

Batlet,  B.  said,  that  the  affidavit  was 
defective,  and  that  the  old  rules  which  had 
been  acted  upon  by  the  Court  in  granting 


(1)  1  Cr.&  Jtr.  147;  s.  o.  1  Tyr.  198;  9  Law 
Joum.  Ezoh.  t3. 


EXCHEQUER  OF  PLEAS,  ftc. 


m  distringas  upon  the  writ  of  venire^  were 
properly  applicable  to  the  new  writ  of 
summons  (2). 

Rule  refused. 


1832. 


^ 


WEDOLB  V.  BRAZIXR. 


STREET  V.  LORD  ALVANLEY. 


1832.        } 

Nov.  15.  5 

Practice, — Process — Distringas. 

A  copy  of  the  writ  of  summons  must  be 
left  at  the  defendant's  dwelling-house,  or  last 
place  of  residence,  before  the  Court  will 
grant  a  distringas  thereon. 

In  the  affidavit  on  which  Godson  moved 
for  leave  to  issue  a  distringas  on  a  writ  of 
summons,  it  was  not  sworn  by  the  party 
attempting  to  serve  the  writ,  that  when  he 
last  called  at  the  defendant's  residence  for 
that  purpose,  he  had  left  a  copy  with  the 
person  whom  he  saw. 

Batlby,  B.  said — It  is  proper  in  these 
cases  always  to  leave  a  copy  of  the  process. 
Where  the  person  who  goes  to  make  the 
service  has  an  opportunity  of  giving  the 
party  whom  he  sees,  and  the  defendant,  the 
best  notice  of  the  object  of  his  visit,  and 
of  the  proceedings  against  him,  by  leaving 
a  copy  of  the  process,  we  ought  not  to  be 
satisfied  by  notice  of  an  inferior  descrip- 
tion. 

Rule  refused. 

[The  same  rule  was  laid  down  on  the 
following  day  by  Lord  Lyndhurst,  C.B. 
in  a  case  of  fVilliams  v.  Forster ;  and  it  is 
now  the  established  practice  of  this  Court 
not  to  grant  a  distringas  unless  a  copy  of 
the  writ  of  summons  has  been  left  at  the 
defendant's  residence.] 

(t)  Accordingly,  thxoogliout  the  term,  the  Court 
•ppears  to  baFe  adopted  these  rules  in  dealing  with 
aucb  applications ;  and  it  is  now  considered  tltat  the 
same  statementa  are  required  in  an  affidavit  to  obtain 
a  dittringoi  on  a  writ  of  summons  as  were  deemed 
ensential  for  the  like  purposes  upon  process  by 
vtmre. 


Nov.  20.    J 

Practice. — Declaration^  Notice  of. 

A  declaration  filed  is  good  only  from  the 
time  of  notice ;  and  therefore,  if  an  appear^ 
ance  be  entered  by  the  defendant  between  the 
time  of  fling  the  declaration,  and  of  the 
notice  theretf,  such  declaration  may  be  set 
aside  for  irregularity. 

At  the  opening  of  the  office  on  the  re- 
turn day  of  the  writ,  the  plaintifT  filed  a 
declaration  de  bene  esse,  and  on  the  same 
day  the  defendant  entered  an  appearance ; 
but  the  plaintiff  did  not  give  notice  of  de- 
claration until  the  following  day. 

A  rule  had  been  obtained  to  set  aside 
the  declaration  filed,  and  all  subsequen 
proceedings  for  irregularity. 

Currvood  shewed  cause,  contending,  th 
the  question  was,  whether  the  dcclaratic^^ 
was  actually  filed  before  the  defendant  ente -^^ 
ed  an  appearance ;  and  pointing  out  as  an  L^%|. 
convenience  resulting  from  the  rule,  tha.'^  « 
declaration,  if  filed,  is  good,  only  from  t.lie 
time  of  notice,  that  an  appearance  might  be 
entered  for  the  defendant,  whilst  the  party 
who  had  filed  the  declaration  was  mere/y 
going  from  the  office  to  give  the  notice.   - 

KnowUs,  contra,  relied  on  the  abore 
rule,  as  laid  down  in  Ttdd's  Practice,  455, 
9th  edition,  and  supported  by  the  authori- 
ties there  referred  to. 

Bay  LEY,  B. — The  rule  certainly  mayb« 
attended  with  the  inconvenience  alluded 
to ;  but  it  is  laid  down  by  Mr.  Tidd  as  tli« 
general  rule  of  practice,  and  therefore^* 
must  act  upon  it. 

Rule  ahsokU*^ 


1832 
Nov 


32.     \ 
.20.  S 


RODWELL  0.  CHAPMAK. 


Practice. — Process. 

Two  original  writs  q/*  capias  mayi^^ 
the  same  affidavit  of  debt  into  S/tftf^ 
counties. 

On  an  affidavit  of  debt  made  in  Loo^ 
the  plaintiff  sued  out  a  writ  of  c<qM  ^ 


1 
4 


it 

I 

I 
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theriff  of  London,  and  after- 
rat  another  capiat ,  according 
No.  4.  2  Will.  4.  c.  89.  sche- 
d  to  tlie  sheriff  of  Essex, 
defendant  was  arrested,  and 
ond  to  the  sheriffof  Essex. 
f  moved  for  a  rule  to  set  aside 
rapiaSt  and  to  deliver  up  the 
be  cancelled,  contending,  that 
raght  to  have  issued  an  alias 
9  into  Essex  referring  to  the 
it,  as  prescribed  by  R.  G  8c  7. 
II.  4  ;  and  he  suggested  that 
it  was  under  a  difficulty,  as 
should  put  in  special  bail. 

). — Bail  may  be  put  in,  in 
s  an  affidavit  of  debt  made  in 
rty  may  sue  out  a  writ  into  an- 

He  has  here  sued  out  original 
lOndon,  upon  which  no  steps 
ken,  and  he  has  arrested  upon 
ets  directed  to  the  sheriff  of 
Te  is  no  irregularity  in  this, 

is  not  made  on  a  stale  affi- 

B.  —  The  defendant  has  no 
iplain,  as  the  plaintiff  has  not 
M>n  both  writs ;  if  he  should 
a  the  first  writ,  the  defendant 
I  remedy. 

Rule  refused. 


WHALLET  0.  BARKETT. 

'Irregularity. 

time  to  compromise  ajler  an 
ision  of  a  Judge,  is  no  waiver  of 
ty. 

where  a  Judge  on  summons  dc' 
iefendant  was  not  entitled  to  an 
md  consefjuently  that  a  judg^ 
t  of  inquiry  were  regular,  and  it 
1  agreed  to  postpone  the  execu- 
it  of  inquiry  for  sometime,  that 
\t  might  consider  whether  he 
terms,  and  it  turned  out  that 

was  entitled  to  an  imparlance, 
ment  irregular  : — //  was  held, 
\danCs  consent  to  the  postpone* 
waiver  of  the  irregularity. 


The  defendant  having  received  notice  in 
the  vacation  of  the  execution  of  a  writ  of 
inquiry,  took  out  a  summons  to  set  aside 
proceedings,  on  the  ground  that  he  had 
claimed  and  was  entitled  to  an  imparlance. 
The  writ  and  appearance  were  of  Hilary* 
and  the  declaration  of  Trinity  term ;  but 
the  learned  Baron,  before  whom  the  par- 
ties attended,  deciding  that  the  defendant 
was  not  entitled  to  an  imparlance,  it  was 
arranged  between  the  parties  attending 
the  summons,  that  the  execution  of  the 
writ  of  inquiry  should  be  stayed,  in  order 
to  give  the  defendant  time  to  decide 
whether  he  would  consent  to  certain  terms 
proposed.  The  defendant  refused  to  ac- 
cede to  those  terms,  and  obtained  a  rule  to 
set  aside  the  judgment  and  subsequent 
proceedings  for  irregularity. 

J.  Jervis  shewed  cause,  and  the  Court 
being  clearlv  of  opinion  that  the  learned 
Baron's  decision  was  erroneous,  and  refer- 
ring to  Edensor  v.  Hoffman(\),  as  deciding 
the  point,  he  contended  that  the  acquies- 
cence of  the  defendant,  and  his  consenting 
to  receive  time,  amounted  to  a  waiver  of 
the  irregularity. 

Richards,  contrl,  cited  Holt  v.  Meddow' 
croft  (2),  and  the  expressions  of  Lord  El- 
lenborough  in  that  case,  to  shew  that  the 
endeavour  of  a  defendant  to  make  the  best 
of  his  situation  when  acting  under  the  com- 
pulsion of  an  erroneous  decision  in  point  of 
law,  could  not  be  considered  a  waiver  of  an 
objection. 

Lord  Ltndhurst,  C.  B.  —  There  was 
clearly  an  irregularity  in  signing  this  judg- 
ment, and  what  the  defendant  did  after  the 
learned  Baron  had  decided  that  the  judg- 
ment was  not  irregular,  cannot  be  deemed 
a  waiver,  because  it  was  occasioned  by  that 
decision. 

Rule  absolute. 


66. 


(1)  S  Cr.  &  Jer.  140;  i.  e.  10  Ltw  JoQm.  Excb. 


(«}  4  Man.  &  Selw.  467. 
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•  ^m  hmtj^  and  Ittd  M 
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Tl^  «0U«tiitf  in  oppoMUoo  to  tk  r«k, 
•to«49d,  iW  10  H»3r  1((30,  the  delcBdaiit, 
*ee^>«ipa(fi«>d  liv  ber  djuij^itcr,  the  wile  of 
a  |^«U«d  of  IWorceuer,  had  applied  to  the 
piaiociffii  CO  Mppiy  her  with  goods  to  for- 
finh  a  b<HM«  at  Great  Malvero ;  and  that,  in 
eowMsqueoce  of  her  being  so  aeeoropaoied, 
the  plaintiffii  A¥^^  wA  think  it  oeceasarj  to 
fiMik«  afiy  inquiriet  as  to  her  tituation  ox 
respecuhilJty,  hut  supplied  %w>^  to  the 
anKmnt  of  ^7/« ;  and  that*  at  the  time  of 
supplying;  such  go^>ds«  the  plaintiffii  believed 
fier  to  he  a  uridow,  and  woald  not  have 
furiiislMfd  tJ»e  goods  had  they  known  her  to 
he  iriarrie<ff  and  that  she  was  understood  to 
he  a  widow  hy  numerous  tradesmen  with 
whom  ^lie  d«;ah ;  that,  on  beingapplied  to  for 
paytrufit  of  tli<;  plaintiffs'  account,  the  de- 
firriilarit  wrou;  a  letter,  engaging  to  pay  the 
plaintiffs  /50/,  in  ten  weeks,  or  %hl.  in  two 
months,  if  the  plaintiffs  would  draw  upon 
her  for  that  amount,  and  accordingly  ac- 
cepted a  hill  o^  exchange  for  the  former 
'amount,  drawn  hy  them  in  consequence  of 
such  letter.  It  was  further  sworn,  that  she 
had  dealt  with  another  tradesman  at  Wor- 
cester, from  Juno  1820,  and  had,  of  her 
own  freo  will,  given  him  two  bjUs  of  ex- 
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way  to  grre  relief  Partniga  ▼•  C 
in^soa,  c^&triL— To  bru«  a  fm 
tbe  gCDera]  rak,  thas  sftie  is  aocc 
relief  br  reason  of  fraad  or  shm 
tioQ,  the  nugepreamrarinn  ■■at  1 
made,  or  the  fraod  commixtfid.  al 
of  obtaining  the  r:KKk»  Hcve^  1 
were  supplied  accDrdiog  to  the 
own  statetner^t  withoot  asT 
ivjti ;  and  tbe  bill  of  exchange 
until  a  Tear  afterwards,  on  an 
plication  for  payment.  Tbe 
of  this  case  are  precisely  similar  u 
Hilden  v.  Samdon^  referred  to  by 
Serj.  m  Collins  t.  RtmetL 

Batlet,  B. — It  is  desirable  thai 
oT  this  sort,  we  should  act  upo 
grounds,  so  that  it  may  be  known 
a  party  is  within  the  rules  adrei 
not.  In  this  instance,  tliere  is  a 
affidavit  of  the  defendant's  marriai 
is  not  in  any  respect  put  in  doul 
affidavits  on  the  part  of  the  plaint 

(I)  4  W.  Blick.  90a. 

(<)  Ibid.  1079. 

(3)  «  H.  Black.  18. 

(4)  1  New  Rep.  54. 

(5)  1  Marsh.  40. 

(6)  7  Taunt.  55. 

(7)  5  Term  Rep.  194. 
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k  may,  thereforey  be  aisumed,  that  tlie 
■uriage  would  be  proved  at  the  trial,  and 
if  it  ifaould,  the  plaintiffs  would  ultimately 
W  defeated  after  incurring  all  the  expense 
cf  proceeding  to  trial.  The  Court,  there- 
[  fat,  ought  not,  by  discharging  this  rule,  to 
m  them  any  encouragement  to  go  on  with 
tM  ioit,  or  to  expose  both  parties  to  the 
idditioQal  and  useless  expense  of  putting  in 
od  perfecting  special  bail.  I  take  one  rule 
to  be,  that  if  the  affidavits  raise  any  degree 
if  iloabt  aa  to  the  coverture,  the  Court  will 
Ht  interfere  in  this  summary  way  ;  but  if 
Ask  be  a  positive  affidavit  of  the  marriage, 
lid  BO  doubt  raised  on  the  other  side,  the 
Csvt  are  bound  to  consider  that  there  has 
bm  a  marriage.  There  is  also  another 
nk^  that  they  will  not  so  interfere,  if  the 
pvty  making  the  arrest  can  affirm  that  at 
tk  time  of  giving  credit  he  was  in  any 

St  deceived,  or  induced  to  give  that 
by  tbedefendant's  misrepresentations. 
Ikie  are  many  instances  of  this.     I  re- 
ncnber  one,  where  the  marriage  was  no- 
MiNiSi  hut  the  defendant  said  that  she  had 
tibtauied  an  act  of  parliament  for  a  divorce ; 
md  another,  where  she  represented  herself 
■ibaviog  separate  property.    But  the  time 
towhidi  the  Court  will  always  look,  is  the 
tUM  of  contracting  the  debt ;  aikl  in  this 
nse,  it  does  not  appear  that  at  the  time 
*hen  the  debt  was  contracted,  there  had 
Wn  any  misrepresentation,  or  any  act  done 
^  the  defendant  to  justify  the  plaintiffs  in 
wring  that  she  was  not  a  married  woman. 
The  bill  of  exchange  was  given  merely  as  a 
Mirity  for  the  preceding  debt.  Ifthe  plain- 
^  had  originally  been  deluded  to  credit 
kr,  by  the  fact  of  her  giving  that  hill,  or  had 
fiveo  new  cre<lit,  and  supplied  other  goods 
■  eonsequence   of  it,    they    might    have 
*lood  in  a  very  different  situation  ;  but  the 
*lHde  debt  was  contracted  before  it  was 
pi^en.     Then   the  circumstances   of  this 
cue  fall  in  precisely  with  those  in  Hilden 
^«  Sm^doHf  aa,  there,  the  plaintiff  did  not 
^w  that  the    defendant  was  a  married 
^oniQ,  and  would  not  have  trusted  her  had 
"^^  known  it ;  and  she  was  reputed  in  the 
''^■ghbourhood  to  be  a  single  woman.  There 
^^tainly  may  be  cases  of  hardship  upon 
'l^^^esmen ;  but  they  should  take  care,  by 
^^ir  conduct,  that  no  blame  shall  be  im- 
l^ted  to  themselves.     The  plaintiffs  here 
"^^gfat  have  made  inquiries,  and  have  ascer- 


tained, before  they  supplied  the  defendant 
with  goods,  whether  she  was  in  such  cir^ 
cumstances  as  to  be  able  to  pay  for  them. 
Upon  the  principle,  therefore,  that  no  doubt 
is  raised  as  to  the  marriage,  and  that  there 
was  no  other  deception  than  what  arose 
from  the  circumstances  in  which  the  defen- 
dant was  living,  this  rule  ought  to  be  dis- 
charged. 

The  other  lenrned  Barons  concurring — 

Rule  absolute. 


1832 
Nov 


SIMPSON  S   BAIL. 


32.       > 
.   12.  > 

Bail — Affidavit  of  Juitification. 


An  affidavit  of  juttification^  slating  that 
bail  are  "  possessed"  o/*,  instead  of  "  worth*' 
the  requisite  amount^  is  insufficient. 

Hughes  opposed  the  justification  of  bail 
for  the  reason  above  stated. 

Gurnet,  B.,  on  that  account,  would 
not  permit  the  bail  to  justify. — The  word 
"  possessed,"  is  made  use  of  in  the  form  of 
affidavit,  subjoined  to  rule  3,  T.  T.  1  Will. 
4  ;  but  R.  19  of  H.  T.  2  Will.  4.  declares, 
that  affidavits  of  justification  shall  be  deem- 
ed insufficient,  unless  they  state  that  each 
person  justifying  is  worth  die  amount  re- 
quired. 


1832.     ) 
Nov.  \e.  3 


CLARKE  S  BAIL. 


Bail — Insolvency  of. 

GuRNEY,  B.  rejected  hail,  who  had  taken 
the  benefit  of  the  Act  for  the  relief  of  Insol- 
vent Debtors,  and  had  not  paid  all  his 
creditors,  and  would  not  allow  time  to  add 
and  justify  another  bail. 


ANONYMOUS. 


1832.     ) 
Nov.  12.  j 

Bail — Description  of 

Bail  had  been  a  licensed  victualler,  but 
three  months  previous  to  coming  up  to 
justify,  had  be<M>me  bankrupt ;  he  had  ob- 
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if  dbgeetod  to  hit  juitification. 

WST,  B.**I  do  not  apprehend  that 
irtj  who  goes  to  inqaire  ioto  the 
MmUtj  of  bail  has  a  right  to  insist 
^mng  shewn  over  his  house,  to  ascer- 
m  value  of  his  furniture.  It  is  enough 
»  has  awom  it  is  of  sufficient  value. 


.g     >     CAMPBELL  r.  ACKLAND. 

I — Render. 

te  emiarged  /or  bail  to  render  their 
talf  under  imprisonment  in  a  county 
or  eighteen  months,  pursuant  to  a  sen* 
}fihe  Court  of  King*s  Bench  on  con^ 
s  Jar  libels,  unlU  a  week  after  his  tm- 
tnent  under  such  sentences  nad  expired. 

i  defendant,  having  been  convicted 
three  indictments  for  libels  upon  the 
*ation  of  Hull,  had  been  sentenced 
imprisoned  in  the  gaol  of  Bury  St. 
nds,  for  the  period  of  twelve  months, 
!  first  conviction,  and  for  the  several 
of  three  months,  on  each  of  the  other 
mvictions. 

M  now,  on  behalf  of  his  bail,  moved 
urge  the  time  for  rendering  the  defen- 
notil  a  week  after  the  expiration  of 
rm  for  which  he  was  sentenced,  citing 
V.  Boucher  (1),  and  Ashmore  v. 
ir{t). 

t  Ck>uftT  said,  that  the  time  should 
arged  until  a  week  after  his  imprison- 
muier  the  sentences  on  the  three  con- 
is  had  expired,  and  not  until  a  week 
he  expiration  of  the  term  for  which 
I  aentenced,  as  he  might  be  pardoned. 

Rule  accordingly. 


%. } 


SMITH  AND  WIFE  r.  STEVENS. 


iamt  of  Debt — Irregularity. 

application  to  discharge  a  prisoner  out 
oiy  of  the  sheriff,  for  a  defect  in  the 


(t)  10  Price,  105. 
(9>13Prio0,  dt3. 

w  SiaiBS,  IL — ExcHEo.  Pl. 


i^uiavii  of  debt,  is  noi  wUhh  R.  SS,  H.  T. 
2  miL  4. 

An  Affidavit  of  debt  for  money  lent,  must 
state  to  whom,  as  well  as  by  whom,  ii  was 
lent. 

The  defendant  having  been  arrested  on  a 
writ  returnable  on  the  2nd  of  November  : 
on  the  10th, 

Knowles  had  obtained  a  rule  to  shew  cause 
why  he  should  not  be  discharged  out  of 
the  custody  of  the  sheriff  of  Gloucester,  by 
reason  of  a  defect  in  the  affidavit  of  debt. 
The  affidavit  was  in  the  luual  form  for  a 
debt  due  to  the  wife,  for  money  lent  by  her 
before  the  intermarriage  of  the  plaintiffs, 
but  it  omitted  to  state  that  the  money  was 
lent  to  the  defendant. 

Busby,  in  shewing  cause,  first  objected, 
that  R.  SS,  H.  T.  2  Will.  4,  applied,  and 
that  the  motion  had  not  been  made  within  a 
reasonable  time ;  but— - 

The  Court  said,  that  the  application 
could  not  be  considered  within  the  meaning 
or  intention  of  the  rule. 

He  then  submittedy  that  the  statement 
in  the  affidavit,  that  the  money  was  lent  to 
the  defendant,  was  unnecessary,  and  relied 
upon  the  principle  laid  down  in  Bennett  v. 
Dawson  {I),  and  Hughes  v.  Brett  (2),  that 
the  Court  would  support  the  affidavit  if 
they  could  see  that  there  was  a  sufficient 
debt  existing — that  it  was  alleged  with  suf- 
ficient precision  to  save  the  defendant  from 
being  arrested  a  second  time  for  the  same 
cause — ^and  that  perjury  might  be  assigned 
on  it. 

Batlit,  B. — In  an  affidavit  of  debt  for 
goods  sold  and  delivered,  the  party  is  bound 
to  state,  by  whom  and  to  whom  they  were 
aold  and  delivered.  I  see  no  distinction  as 
to  money  lent ;  nor  can  I  perceive  why  the 
principle  referred  to  in  the  cases  cited,  may 
not  as  well  apply  to  an  affidavit  for  goods 
sold.  I  am  confident,  that  within  the  last 
year  we  have  held  such  an  affidavit  ss  this 
insufficient,  and  it  certainly  does  not  follow 
the  form  given  by  Mr.  Tidd. 

Rule  absolute. 
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1)  4  Bing.  609 ;  s.  0.  6  Law  Joum.  C.P.  140. 
S)  6  BiDg.  t39. 
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II 


bighwftjy  from  Hanwoith  to  Twickenham, 

over  the  cloiea  mentioned  in  the  declara- 

CKMii into  the  pubh'c  king's  highway,  formerly 

pmttA  of  Twickenham  Common,  and  now 

tending  from  the  hamlet  of  Whitton  to  an- 

oiher  part  of  the  parish  of  Twickenham. 

At  the   trial,    before  Lord  Lyndhurat, 

O-  B.,  at  the  Sittinga  in  Middlesex,  after 

]3.«t  Trinity  tenn,  conflicting  evidence  was 

^iven,  as  to  the  existence  of  the  footway 

ir< Nn  time  immemorial ;   and  the   plaintiff 

V I bm  relied  upon  an  extinguishment  of  the 

w^iy  in  the  year   1818,  by   an  award   of 

ronmissioners,  appointed  under  the  act  5S 

G«.-o.  8.  c.  174,  for  inclosing  lands  in  the 

l^ariihes  of  Isleworth,  Heston,  and  Twick- 

enlum.     At  the  time  of  this  award,  which 

did  not  mention  the  footway,  the  footway 

(>assied  from  the  public  carriage  way,  over 

^^'sute  land,  through  some  of  the  closes  of 

^I*e plaintiff  mentioned  in  the  declaration, 

"sid  tlience  over  other  waste  land,  to  an« 

^^lier  public  highway,  as  stated  in  the  pleas; 

''■'^d  it  was  contended,  on  the  part  of  the 

j^'aintiff,  that  the  allotment  of  these  waste 

'^odi  was,  ipsofactOf  an  extinguishment  of 

^*^e  footway ;    in  support  of  which  argu- 

^^^«nt,  the   11th    section   of    the    general 

^"^ closure   Act,  41    Geo.   8.  c.   109,  was 

^^ferred  to.     The  defendant  relied  on  the 

l^roviaiona  of  the  8th  and  9tli  sections  of 

^liat  statute,  and  upon  Harber  v.  Rand{i) 

^id  Logan  v.  Burton  (2). 

The  learned  Lord  Ciiief  Baron  expressed 
itis  opinion,  that  there  had  been  no  evidence 
of  an  extinguishment,  and  left  the  question 
to  tlie  jury,  whether  the  way  had  been  a 
public  way  from  time  immemorial.  The 
jury  having  found  a  verdict  for  the  defen- 
dant, 

Jervis  moved  for  a  new  trial.  He  sub- 
mitted, that  the  proviso  in  the  8ih  section 
of  41  Geo.  8.  c.  109.  only  applied  where 
tiie  commissioners  were  expressly  empow- 
ered by  the  particular  Inclosure  A'ct,  to 
itop  up  roads;  for  which  reason,  Harber v. 
Rand  and  Logan  v.  Burton  were  distin- 
guishable ;  as,  in  both  those  cases,  such  a 
power  was  conferred  by  the  local  act.  The 
lireseDt  case,  however,  was  similar  to  H'hite 
V.  Reevei  (8),  where  it  was  held,  that  an 
allotment  under  an  Inclosure  Act,  leaving 

(1)  9  Price.  5B. 

(f )  ft  fi.  &  C.  A13  ;  n.  c.  4  Law  Joum.  K.H.  S17. 

(3)  S  B.  Mo.  9S. 


the  power  of  stopping  up  roads  to  the  ope- 
ration of  the  general  Inclosure  Act,  which 
allotment  did  not  notice  or  describe  a  right 
of  way,  which  had  existed  prior  to  the  pass- 
ing of  the  act,  had  the  effect  of  extinguish- 
ing that  right,  under  section  11  of  the  ge- 
neral Inclosure  Act. 

The  Court  took  time  to  deliberate  upon 
the  granting  of  the  rule,  and  now — 

LordLtmdhurst,  C.  B.,  said — The  point 
in  this  case  relates  to  a  public  footway; 
and  the  question  is,  whether  it  was  stopped 
up  by  the  operation  of  an  Inclosure  Act. 
The  description  of  the  footway  was  this  : 
that  it  was  a  way  passing  partly  over  an- 
cient inclosures,  and  partly  over  waste  lands, 
into  the  public  higliway.  An  Inclosure 
Act  passed  several  years  ago,  applicable  to 
those  waste  lands  ;  and  the  commissioners, 
on  allotting  those  lands,  did  not  set  out  any 
new  way  over  them ;  and  the  question  was, 
whether  that  part  of  the  way  which  passed 
over  the  waste  lands,  was  extinguished. 
Now,  by  the  general  Inclosure  Act,  41 
Geo.  8.  c.  109.  s.  8,  Uie  commissioners  ap- 
pointed under  acts  of  inclosure  are  em- 
powered to  stop  up  and  divert  public  ways 
over  lands  to  be  inclosed ;  but  there  is  a 
proviso,  that  where  the  commissioners  have 
power  under  any  Inclosure  Act,  to  stop  up 
any  old  or  accustomed  road,  leading  through 
old  inclosureSf  they  shall  not  exercise  that 
power,  without  the  consent  of  two  Justices 
of  the  Peace.  No  such  power  was  given  in 
this  case,  by  the  particular  Inclosure  Act ; 
and  so  it  was  argued,  that  this  proviso  in 
the  general  Inclosure  Act  had  no  appli- 
cation to  the  present  case.  But  it  is  impos- 
sible to  take  that  proviso  in  connexion 
with  the  language  of  the  other  part  of  the 
clause,  and  to  suppose  that  the  commis- 
sioners shall  have  power  to  stop  up  ways 
over  old  inclosures,  unless  such  power  be 
expressly  given ;  or,  as  a  necessary  result 
from  the  context  of  the  clause,  to  suppose 
that  if  such  power  exist,  it  can  be  exercised 
without  the  consent  oC  Justices.  Now, 
what  was  the  nature  of  the  way  in  this  case? 
It  was  a  way,  passing  partly  over  old  inclo- 
sures, and  partly  over  waste  land.  No 
power  was  given  to  the  commissioners  to 
stop  up  the  part  leading  over  the  old  inclo- 
sures ;  yet,  if  they  stopped  up  the  part 
which  led  over  the  waste  lands,  they,  in 


12 


EXCHEQUER  OF  PLEAS,  &c. 


fact,  stopped  up  the  part  which  led  over  tlie 
old  inclosures.  Inasmuch,  therefore,  as  the 
commissioners  had  no  power,  under  the 
particular  or  general  Indosure  Act,  to  stop 
up  the  way  over  the  old  inclosures,  and 
have  set  out  no  new  way  over  the  waste 
lands,  we  are  of  opinion,  that  the  old  way 
still  exists,  as  it  formerly  did,  over  the 
waste  lands,  over  the  old  inclosures,  and 
into  the  public  highway ;  and  consequently, 
that  there  is  no  reason  for  granting  a  rule. 

Ruie  refused. 


1 832.     >  THE  KINO  {ai  the  tuit  of  nioht- 
Nov.  16.  3      imoalb)  o.  bochanan. 

Outlawry — Payment  of  money  to  plaintiff 
— Reversal. 

If  the  King*s  warranty  and  the  Attorney 
GeneraVs  consent,  for  the  payment  of  money 
in  the  sheriff* s  hands  under  a  capias  utlaga- 
tum  to  the  plaintiffs  he  granted  in  ignorance 
of  the  previous  death  of  the  defendant,  the 
Courtf  on  a  plea  by  his  representatives,  sug- 
gesting the  death,  wiU  postpone  making  an 
order  for  such  payment,  until  the  fact  of  the 
death  is  determined,  on  a  confession  or  denial 
of  the  plea. 

The  proofs  required  by  the  Court  for  the 
purpose  of  reversing  an  outlawry  by  reason 
of  the  death  of  the  defendant,  must  be  regu- 
lated by  circumstances,  and  therefore,  where 
a  party  died  in  France,  the  Court  considered 
an  affidavit  that  the  party  died  on  a  day 
named,  and  that  the  deponent  had  seen  him 
in  his  coffiUf  sufficient. 

On  inquisitions  founded  upon  special 
writs  of  capias  utlagatum,  returnable  in 
July  1881,  and  March  1882,  finding  debts 
due  by  the  East  India  Company  to  the  de- 
fendant, the  plaintiff  had  petitioned  that 
the  money  raised  by  the  sheriff  might  be 
paid  to  him  in  satisfaction  of  his  debt  and 
costs,  and  on  the  19th  of  June  1882,  the 
usual  warrant  and  consent  of  the  Attorney 
General,  to  an  order  pursuant  to  the  prayer 
of  the  petition,  was  obtained.  On  the  4  th  of 
July,  on  an  affidavit  that  the  defendant  had 
died  at  Paris  on  the  80th  of  May  preced- 
ing, and  that  the  deponent  had  seen  him  in 
his  coffin,  the  assignee  of  the  defendant's 
property  had  obtained  a  Baron's  order 


stay  the  money  in  the  hands 
until  the  10th  of  Novembe 
death  might  be  pleaded.     Th 
been  entered  upon  the  roll  ii 
term — 

Wray,  on  behalf  of  the 
assignee  of  the  defendant,  no* 
the  order  by  the  Court,  on 
General's   consent,  for    pay: 
money,  might  be  further  sta^ 
mitted,  that  the  plaintiff  was  i 
the  money    until   such   ordc 
therefore,  if  the  suggestion 
were  true,  the  defendant's  re 
had  a  right  to  judgment  of  as 
As  the  Attorney  General  ha( 
either  to  confess  or  deny  the 
essential  that  no  order  shoi 
until  the  fact  and  time  of  th 
determined. 

Jerois,  contra,  insisted  that 
tion  was  too  late,  as  the  war] 
Treasury,  and  the  Attorney  C 
sent,  were  an  appropriation  of 
the  plaintiff.  He  also  obje< 
affidavit  of  the  death  was  in 
ferring  to  Tidd's  Prac.  144,  9 
it  is  stated  that,  in  order  t 
outlawry  on  deatli,  there  mui 
ficate  from  the  minister  of  the 
the  party  died,  or  was  buried, 
an  affidavit  of  his  death  by 
who  was  acquainted  with  1 
present  at  the  death  or  burial 

Lord  Lyndhurst,  C.B. — 1 
the  previous  death  of  the  pi 
had  been  known,  the  warrant 
torney  General's  consent  woi 
been  obtained.  They  do  m 
an  appropriation,  for  thatwhi 
the  Crown  through  mistake, 
considered  as  done  at  all.  1 
stances  account  for  this  mist 
dispense  with  the  necessity  o 
of  the  death  as  the  Court  r< 
dinary  cases.  How  can  a 
the  death  be  obtained  from  tl 
the  parish  when  a  party  di< 
If  the  plaintiff  disputes  th( 
death,  he  may  traverse  the  p 

The  other  Barons  concurn 
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miJSmg  Act—Sheriff. 

iff  mho  hat  delivered  over  goods 
yeeaUhn  to  a  claimant,  is  not  eiilf- 
the  Interpleading  Act, 


riff,  having  taken  the  goods  of 
dant  under  a  writ  of  fieri  facias^ 
la  gave  up  possession  to  his  as- 
laving  been  ruled  to  return  the 

applied  for  a  rule  under  1  &  2 
u  58.  8.  6. 

#TNDHnRST,  C.B. — The  act  of  par- 
mly  applies  in  those  cases  where 
T  who  has  taken  goods  in  execu- 
not  know  how  to  act.  He  has 
e,  and  by  so  doing  has  made  him- 
\  to  an  action ;  and  we  are  not  to 
a  defence  to  that  action. 
r«  B. — The  object  of  the  statute 
Konerate  sheriflTs  who  had  taken 
rely  in  obedience  to  the  process, 
r  their  duty,  they  were  bound  to 
but  not  to  protect  them  when 
beyond  that  duty.  The  sheriflT, 
thought  proper  to  deh'ver  over 
I  to  the  claimant,  and  by  so  doing 
ded  himself  from  the  interference 
«tion  of  the  Court. 

Rule  refused. 


>  FISHER  AND  OTHERS  V,  BEOREZ. 

—  Privilege  —  Ambassador*s  set' 


wefaet^  that  the  defendants  name 
\si  of  persons  privileged  as  domestic 
fa  foreign  minister,  transmitted  by 
tary  of  state  to  the  office  of  the 
Mtddlesex,  m  pursuance  of  stat.  7 
2.  s,  5,  is  not  sufficient  to  induce 

to  excuse  the  sherfffrom  return^ 
I  of  fieri  facias  ;  but  an  actual  and 

service^  at  the  time  of  the  delivery 
\t  to  the  sheriff  and  of  the  appU' 
\ke  Court,  must  be  clearly  deposed 
affidavits, 
*-^7*Aal  a  chorister  in  a  catholic 


chapel,  actually  belonging  to  an  ambassador^ 
who  is  in  that  character  bonA  fide  attached 
to  the  embassy,  and  whose  assistance  is 
requisite  m  the  performance  of  religious  set* 
vice  for  the  ambassador  and  his  suite,  is 
within  the  protection  of  the  statute,  as  a  do» 
mestic  servant. 

On  the  2nd  of  November,  the  plaintiff 
having  ruled  the  sheriff  of  Middlesex  (o 
return  the  writ  of  fieri  facias,  tested  the 
15th  of  June  last, 

Holt  obtained  a  rule  to  shew  cause  why 
that  rule  should  not  be  quashed,  and  the 
sheriff  discharged  from  the  execution  of  the 
writ,  on  the  ground  of  the  claim  of  privi- 
lege made  by  the  defendant.  The  aflSda- 
vit  in  support  of  the  motion  made  by  the 
sheriff's  officer,  to  whom  the  warrant  to 
execute  the  writ  had  been  granted,  stated, 
that  the  defendant's  name  was  in  the  list  of 
privileged  persons  transmitted  to  the  she- 
riff of  Middlesex  by  Lord  Palmerston,  one 
of  His  Majesty's  principal  secretaries  of 
state,  and  registered  in  the  sheriff's  office 
as  a  chorister  entitled  to  the  privileges  of 
his  Bavarian  Majestjr's  legation,  at  the 
Court  of  Great  Britain  ;  and  that  it  had 
been  in  such  list,  so  far  back  as  April  1828, 
as  appeared  by  a  letter  of  Lord  Dudley 
(at  that  time  secretary  of  state),  in  the  she- 
riff's office,  and  had  never  been  removed 
from  such  list  of  privileged  persons ;  that 
the  deponent  verily  believed,  tluit  the  de- 
fendant was  not  a  trader  subject  to  the 
bankrupt  laws,  nor  a  British  bom  subject, 
and  that  he  was  bond  fide  attached  to  the 
embassy;  and  "has  been  informed  and 
verily  believes,  he  acts  and  officiates  as  a 
chorister,  in  the  chapel  of  the  Bavarian 
minister,  at  this  time  ;  and  that  on  Sunday 
last,  November  the  4th,  the  defendant  as- 
sisted in  the  performance  of  divine  service, 
in  the  said  chapel." 

The  affidavits  in  opposition  to  the  motion 
stated,  that  the  defendant  was  not  a  native 
of  Bavaria  or  a  Bavarian  subject ;  that  he 
came  to  England  in  1814;  that,  from  that 
time,  he  had  acted  as  a  public  singer,  and 
as  a  teacher,  publisher,  and  composer  of 
music,  and  had  been  in  the  habit  of  selling 
his  own  compositions. 

Pollett  shewed  cause. — ^I'he  defendant  is 
not  within  the  protection  of  the  statute  7 
Ann.  c.  12.  s.  5,  as  "a domestic  aervant" 
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of  the  Bavarian  ininiiter»a8  he  ia  not  shewn 
to  be  really  and  bond  fide  attached  to  the 
embassy,  or  to  perform  any  actual  service 
in  that  character.  It  is  admitted,  that  re- 
sidence in  the  ambassador's  house  is  not  re- 
quired to  satisfy  the  word  "domestic";  but 
it  has  been  deemed  essential  that  the  na- 
ture of  the  defendant's  employment  should 
require  his  attendance  at  the  house — Evans 
V.  Higgs  (1),  fVidmoreyr,  Alvarez  (£)•  In 
I'riquet  v.  Bath  (8),  the  defendant's  privi- 
lege, as  secretary  to  the  Bavarian  envoy, 
was  allowed,  as  he  swore  to  actual  attendance 
and  actual  service  at  the  house ;  and  the 
affidavits  were  so  framed,  that  everything 
was  sworn  that  in  absolute  strictness  could 
be  required,  to  bring  him  within  the  de- 
scription of  a  domestic  servant ;  but,  in 
Lockmood  v.  Dr.  Coytgame  (4),  where  the 
only  service  sworn  to  by  the  defendant,  who 
claimed  protection  as  domestic  physician  to 
the  same  minister,  was  the  prescribing  to 
some  of  the  servants,  the  service  was  con- 
sidered merely  collusive  and  colourable, 
and  insufficient  to  entitle  him  to  the  privi- 
lege claimed.  In  Secomb  v.  Boldney  (5), 
the  defendant  was  held  not  to  be  entitled  to 
protection,  as  chaplain  to  Baron  Warner, 
resident  to  the  Queen  of  Hungary,  on  the 
ground,  that  his  affidavit  did  not  swear 
that  he  ever  did  duty  ;  and  in  Malachi 
Carolina's  case  (G),  the  rule  to  discharge 
the  defendant  out  of  custody,  by  reason  of 
his  privilege  as  interpreter  to  the  Bey  of 
Tripoli,  was  discharged,  because  it  did  not 
appear  from  the  affidavit,  that  he  had  done 
any  one  act  as  a  domestic  servant.  In  the 
case  of  Darling  v.  Atkins  (7)»  the  Court 
decided,  that  a  purser  in  the  navy  could 
not  be  bond  fide  a  *'  domestic  servant,"  as 
the  two  offices  were  incompatible  ;  and 
from  all  these  cases,  as  well  as  Delvalle  v. 
Plomer  (8),  it  is  quite  clear,  that  the  fact  of 
the  defendant's  name  appearing  in  the  list 
of  privileged  persons,  was  not  considered 
sufficient  to  exonerate  the  sheriff  from  exe- 
cuting process.  The  affidavits  also  ought 
to  have  shewn  the  nature  of  the  goods  for 

(1)  «  Stra.  797. 

(«)  Ibid.;  Fitig.  «00. 

(S)  5  Burr.  1478. 

(4)  S  Burr.  1676. 

(5)  1  Wils.  to, 

(6)  1  WiU.  78. 

(7)  3  Wil».  35. 

(8)  5  Cinpb.  47*. 


which  the  exemption  is  claimed,  ; 
they  were  necessary  to  the  conven 
the  ambassador,  as  connected  with  I 
his  duties,  or  his  religion,  aim 
goods  alone  are  protected — NovelU 
good  (9). 

HolU  contriL — All  the  cases  ci 
cide  that  it  is  not  necessary  to 
party  who  claims  privilege  within  tl 
meaning  of  the  words  "domestic  s 
which  are  only  put  by  way  of  e 
Hopkins  V.  De  Rdfeck  ( 1 0).  Accoi 
the  principle  laid  down  by  Lord  Tc 
in  Novella  v.  Toogood^  the  defends 
is  protected,  as  his  services  are  ce 
with  the  religion  of  the  ambassado 
not  denied  that  the  affidavits,  had 
plication  been  made  by  the  de 
might  have  been  insufficient  in  not 
further  particulars  of  actual  servii 
the  facts  sworn  to,  and  the  letters  i 
secretaries  of  state,  which  are  publ 
ments,  and  the  defendant's  name  a] 
in  the  list  as  a  privileged  person,  i 
be  sufficient  to  sustain  an  applici 
the  part  of  the  sheriff,  and  to  exei 
from  the  peril  of  executing  the  wri 

(He  was  then  proceeding  to  ar 
second  point,  but  was  stopped  by)- 

Bayley,  B. — Without  entering 
distinction  as  to  what  goods  may  be 
we  are  all  of  opinion  that  this  rule 
be  discharged.  There  is  no  do 
the  strict  and  legal  course  for  a  s! 
pursue  when  a  writ  comes  to  his  1 
to  execute  it,  or,  if  circumstances 
that  execution,  when  called  upon  t 
the  writ,  to  make  a  return  of  tfa 
cumstances  ;  and  in  this  case,  if  1 
dered  the  defendant's  goods  to  be  p 
he  might  have  made  such  a  retur 
sheriff  may  also  ask  the  indulgem 
Court  to  quash  the  writ,  to  supei 
obligation  to  execute  it,  and  to 
process  in  limine;  but  in  order  to  in 
Court  so  to  interfere,  the  affidavii 
to  be  sufficient  to  satisfy  them  that 
exercising  a  sound  discretion  in 
him  from  his  duty,  and  prevei 
party  at  whose  instance  the  writ  b 
from  proceeding  in  the  ordinary 

(9)  1  B.  &  C.  55 1 ;  8.  c.  2  D.  &  R.  8; 
Journ.  K.B.  181. 

(10)  STemi  Rep.  79. 
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Jiere  stated  here  on  behalf 
lemdusgoto  interfere?  He 
upoo  the  statute  of  Queen 
Mys  that  process  was  not 
ise  the  defendant  was  within 
f  that  statute  as  a  domestic 
Bavarian  minister.  Now, 
the  privilege  from  process 
and  goods,  is  only  extended 
I  and  their  domestic  ser- 
en  such  a  servant,  or  any 
!balf,  makes  an  application 
privilege,  he  must  shew  he 
;t,  as  filling  that  character. 
I  person  "  a  domestic  ser- 
e  language  of  this  act,  it  is 
lat  he  should  reside  in  the 
.  had  been  here  satisfactorily 
ihis  party  was  a  chorister  in 
d  by  the  Bavarian  minister, 
ired  from  time  to  time  to 
to  assist  in  the  performance 
?rvice  for  the  embassy,  I 
r  that  he  was  on  this  ground 
e  of  the  privileges  of  a  do- 
But  how  can  it  be  said 
de  out  ?  It  is  not  proved 
insmitted  by  the  secretaries 
sherifTs  office,  as  they  only 
^presentation  was  made  to 
I  of  state  at  the  time  of 
name,  that  he  was  a  do- 
t.  But  even  if  the  ccrti- 
secretary  of  state  were  a 
ition  on  which  we  could 
nly  shew  that  at  that  time 
was  a  domestic  servant, 
be  has  continued  so  ;  that 
sacertained  by  other  means ; 
to  me,  that  the  sheriff  is 
y  our  minds,  not  only  that 
was  certified  as,  but  that  he 
i  when  the  writ  was  deliver- 
ed, and  is  now,  a  domestic 
affidavit,  in  my  mind,  is  in 
eagre  in  the  highest  degree, 
lort  of  what  we  should  ex- 
Dot  state  that  inquiries  have 
the  Bavarian  minister's  ser- 
ny  persons  frequenting  tlie 
er  the  defendant  has  been 
rister  there  since  1 828 ;  nor 
w  he  is  attached  to  the  ser- 
MUBient  says,  that  he  is  in- 
rily  believes  that  the  defen- 


dant acta  and  oflBciates  as  a  chori8ter«  at, 
this  time;**  but  '*at  this  time**  may  mean, 
at  the  time  when  the  affidavit  is  sworn,  and 
not  the  15th  of  June,  when  the  sheriff  was 
required,  and  bound  by  his  duty,  to  exe- 
cute the  writ. 

Vaughan,  B«— The  writ  of  execution 
issued  so  long  ago  as  June  15ih,  and  the 
sheriff  does  nothing  until  the  12th  of  No- 
vember, when  he  applies  to  be  relieved  from 
executing  the  process  by  reason  of  the 
defendant's  privilege.  Considering  these 
circumstances,  and  that  the  application  is 
unusual,  he  ought  to  make  out  a  clear  and 
strong  case  to  induce  the  Court  to  interfere, 
and,  in  my  opinion,  should  also  have  nega- 
tived collusion  between  the  defendant  and 
the  officer.  All  that  the  affidavit  says,  how- 
ever, is,  that  the  deponent  believes  the  de- 
fendant officiates  as  a  chorister,  and  that 
he  officiated  last  Sunday.  It  is  not  stated 
that  the  Ambassador  has  any  connexion 
with  the  chapel,  or  that  the  defendant  is 
paid  by  him  as  a  chorister ;  and  he  might 
liave  gone  there  last  Sunday,  merely  for  the 
pur|K>se  of  justifying  and  giving  a  colour  to 
this  statement  in  the  affidavit. 

Boll  AMD,  B. — It  is  not  necessary  to  de- 
cide in  this  case,  whether  a  chorister  really 
attached  to  the  chapel  of  a  foreign  minister 
be,  within  the  act  of  parliament,  a  domestic 
servant ;  though,  looking  at  the  situation  of 
a  foreign  minister  of  the  catholic  persuasion  ^ 
in  this  country,  I  should  be  of  opinion, 
that  if  he  attends  at  the  chapel,  and  it  is  a 
part  of  his  duty  to  assist  in  the  performance 
of  religious  service  for  the  Ambassador  and 
his  suite,  he  is  protected.  But  I  do  not 
find  any  statement  in  the  affidavit  here  to 
that  effect,  for  it  only  says,  that  Begres 
officiated  on  a  particular  day,  and,  in  general 
terms,  that  he  now  officiates  as  a  chorister, 
aikd  we  know  well  that  there  are  many  pro- 
fessional singers  employed  in  these  chapels 
by  the  week  or  by  the  day,  to  officiate  in 
that  character.  It  is  then  said,  that  the  de- 
fendant's name  being  upon  the  li«t  of  pri- 
vileged persons  accredited  by  the  secre- 
taries of  state,  puts  it  upon  the  plaintiff  to 
shew  that  he  is  not  a  domestic  servant,  and 
not  entitled  to  the  privilege.  If  that  argu- 
ment were  good,  it  would  have  been  appli- 
cable in  Darling  v.  Aikint^  and  in  other 
cases  cited  for  the  plaintiff;  but  the  object 
o{  \\\k^  list  seems  to  be  merely  to  call  the 
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sheriff*8  attention  to  the  names  registered, 
and  to  protect  him  in  case  the  party  against 
whom  ne  has  executed  process  shall  not 
be  registered.  My  opinion,  that  the  list 
ought  not  to  be  of  any  authority,  is  sup* 
ported  by  this  circumstance,  that  I  find  in 
it  the  name  of  Mr.  Chinnery,  a  clerk  in 
the  Custom-house,  who  as  such,  is  obliged 
to  attend  daily  in  the  long  room,  a  duty 
totally  incompatible  with  that  of  an  am- 
bassador's domestic  servant,  and  who,  con- 
sequently, on  that  account,  would  not  be 
privileged ;  as  in  DarUng  v.  AtJans^  the 
Court  decided,  that  a  purser  in  the  navy, 
who  was  only  liable  to  be  called  upon  to 
act  in  the  king's  service  occasionally,  was 
not  such  a  person  as  was  contemplated  by 
the  act,  and  that  they  were  not  bound  by 
his  name  being  registered  (11). 

GuRNEY,  B. — In  this  case,  the  judgment 
creditor  calls  upon  the  sheriff  to  make  a 
return  of  the  writ,  and  that  officer  finds 
himself  in  a  situation  in  which  he  must 
exercise  caution  in  the  discharge  of  his 
duty,  as  he  finds  the  defendant's  name  in 
the  list  of  privileged  persons  transmitted 
from  the  secretary  of  state.  He,  therefore, 
does  not  execute  the  writ,  but  applies  to  the 
Court  to  excuse  him  from  returning  it. 
Now,  to  sustain  this  application,  he  must 
satisfy  the  Court,  either  that  the  certificate 
of  the  secretary  of  state  is  of  itself  a  suf- 
^  ficient  authority  to  relieve  him  from  exe- 
cuting the  writ,  or  that  the  defendant  is  a 
"  domestic  servant,"  and  his  goods  privi- 
leged: that  the  certificate  is  not  enough, 
is  manifest  from  all  the  cases ;  and  I  am 
decidedly  of  opinion,  that  the  affidavit  makes 
out  nothing  like  a  case  of  domestic  service, 
such  as  to  entitle  the  defendant  to  privilege, 
and  to  prevent  the  plaintiff  from  obtaining 
his  legal  remedy. 

Rule  discharged. 


nonndlf  diseontinuaneef  cr  judgmad 
murrer, 

QudBret  whether  he  can  in  any  cos 
treble  costs f  if  he  plead  a  speciiU  ph 


1882 
Nov 


S2.     > 
.22.  S 


WARD  V,  BATEMAN. 


Highway  Act — Treble  Costs, 

The  Highway  Act,  13  Geo.  S.  c.  78.  s.Sl, 
does  not  entitle  a  surveyor  of  highways  to 
treble  costs  after  verdict,  but  only  in  cases  of 


Case  for  an  injury  to  the  plaintiff 
sionary  interest. 

Pleias — 1st,  the  general  issue  ;  i 
the  acts  were  done  by  the  defendai 
execution  of  his  office,  as  sunrey< 
highways,  and  a  tender  of  5L  as  an 

On  a  reference  of  the  cause  to 
tion,  the  arbitrator  found  that  dai 
the  extent  of  5L  had  been  done 
plaintiff's  reversionary  interest;  h 
the  acts  had  been  done  by  the  defei 
the  execution  of  his  office  of  survr 
directed  that  a  wall  should  be  buil 
general  verdict  entered  for  the  deft 

On  taxation  of  costs,  the  Mastei 
allowed  the  defendant  only  single 
rule  had  been  obtained  to  shew  cai 
the  Master  should  not  review  his  t 
on  the  ground,  that,  pursuant  to  sti 
Geo.  8.  c.  78.  s.  81,  the  defend 
entitled  to  treble  costs. 

AdanUf  Serj.  and  Amos  shewed  c 
A  party  is  not  entitled  to  treble  oosi 
the  statute,  when  he  pleads  a  spec 
or  upon  verdict.  Section  81  declai 
the  defendant  *'  shall  and  may  pi 
general  issue,"  and  in  that  case  alon 
that  he  shall  recover  treble  costs.  ' 
good  reason  for  this  limitation,  foi 
of  tender  of  amends  admits  some 
and  shews  that  the  defendant  has  i 
vexed  without  a  cause.  Tl)e  word 
statute  also  are  clearly  confined  to 
nonsuit,  discontinuance,  and  judgi 
demurrer,  and  cannot  be  construed  I 
to  a  verdict.  The  langusge  of  thi 
nearly  resembles  that  of  1 1  Greo.  i 
s.  22,  which,  it  was  held,  in  G\ 
Buller{\),  ought  to  be  construed 
that  a  verdict  is  not  merely  a  easm 
from  the  oversight  of  the  legiskt 
was  intended  to  be  omitted,  may  b 
from  a  reference  to  other  actsof  pai 
which  in  express  terms  provide  i 
instances  in  which  a  verdict  shall 
the  defendant,  as  in  7  Jac.  1.  c  5, 
8.  c.  79.  s.  100,  (the  Building  Act, 
Turnpike  Act,  d  Geo.  4.  c.  126.  a. 


(11)  See  alio  Matteis  o.  Manby,  1  Borr.  401. 


(1)1  Bam.  &  Aid.  670. 
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(JmUbmnet  Serf,  and  Humphrey,  contri. 
~-It  it  not  necessary  to  bring  this  case 
vrithin  the  strict  letter  of  the  act,  because, 
being  in  protection  of  public  officers,  it 
should  be  construed  liberally,  and  according 
to  the  principle  adopted  in  Pratt  ▼•  Hilmam 
^t)m  The  proTbion  as  to  treble  costs,  ought 
not  to  be  limited  in  the  manner  contended 
tor,  but  may  be  divided  into  two  branches, 
the  one  applicable  to  the  cases  mentioned  in 
the  latter  part  of  the  section,  the  other  to 
the  case  mentioned  immediately  before; 
where  the  jury  find  for  the  defendant,  by 
reesoD  that  the  act  complained  of  has  been 
done  under  the  authority  of  the  statute,  or 
that  the  action  haa  been  brought  after  the 
time  limited,  or  in  a  wrong  county. 

Batlxt,  B. — If  the  legislature  intended 
to  gi^e  treble  costs,  on  a  verdict  found  for 
Hie  defendant,  the  language  used  to  express 
that  purpose  is  very  unfortunate.     What 
are  the  words  relied  upon  to  lead  to  the  in- 
ference that  such  was  the  intention  of  the 
fraroers  of  thia  clause  i   It  is  provided,  that 
if  the  fiict  committed  *' shall  appear  to  have 
ken  done,  or  if  any  such  action  or  suit  shall 
be  brought,  after  the  time  limited  for  bring- 
iog  the  aame,  or  be  brought  or  laid  in  any 
other  place  than  as  afore-mentioned,  then," 
(let  oa  aee  what  is  to  be  the  consequence) 
"  the  jory  shall  find  for  tlie  defi^ndant  or 
defendants."     This  is  a  termination  of  that 
sentence,  and  we  then  come  to  a  new  alter- 
native: "or  if  the  plaintiff  or  plaintiffs  shall 
become  nonsuit,  or  discontinue  his  or  their 
action,  afler  the  defendant  or  defendants 
shall  have  appeared,  or  if  upon  demurrer 
judgment  shall  be  given  against  the  plaintiff 
or  plaintiffs,  the  defendant  or  defendants 
shall    and    may    recover    treble     costs." 
Therefore,  having  in  the  former  sentence 
disposed  of  the  case  of  a  verdict,  the  clause 
goes  on  to  provide  for  the  costs  to  be  re- 
coverable in  these  other  cases.  There  might 
be  good  reaaons  to  omit  the  case  of  a  ver- 
dict, but  whether  there  was  or  not,  I  can- 
not say   that  an   intention  to  give  treble 
costs  oo  that  event  can  be  collected,  when 
I  find  that,  in  other  acts  of  parliament,  that 
iuteotion  haa  been  clearly  and  unequivocally 
espreased. 

MLLAMD,  B. — The  object  of  the  legis- 

<S)  6D0W.  &R71.4R1. 
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lature  in  framing  this  section,  was  to  protect 
a  public  officer,  so  far  as  he  has  a  right  to 
be  protected.  1  can  perceive  good  grounds 
to  distinguish  the  three  cases,  in  which  they 
have  declared  that  tlie  defendant  shall  have 
treble  costs,  from  the  case  of  a  verdict  which 
is  omitted.  In  case  of  a  nonsuit  or  dis- 
continuance, the  plaintiff  has  no  ground  of 
action,  and  a  judgment  in  demurrer  shews 
that  he  is  wrong  in  law ;  but  where  the  action 
goes  on  to  a  verdict,  it  is  clear  that  there 
is  some  question  to  be  tried,  and  it  may  be 
well  understood,  that  the  legislature  did 
not  intend  to  go  so  far  in  protection  of  a 
public  officer,  as  to  prevent  a  party  from 
trying  tliat  question. 

Rule  discharged. 


HlCKS  V.  IIABRECO. 


1832.      ( 
Nov.  10.  3 

Arreil — Practice — Process — Irregularity 
—  IVhai  it  due  diligence^  vtithin  rule  32,  Hi" 
lary  tcrnif  2  Will.  4. 

Where  the  defendant ,  a  foreign  merchant, 
was  arretted  for  several  thoutand  poundt,  ii 
teas  held,  that  due  diligence  vat  uted  to  at* 
certain  his  christian  namet,  purtuant  to  rule 
S2,  Hilary  term,  2  Will.  4,  though  no  m- 
quiry  had  been  made  of  the  defendant  or  his 
immediate  friends,  or  at  his  house  or  place  of 
business ;  it  appearing  from  the  affidavits, 
that  there  was  reason  to  fear  that  he  might 
quit  the  country  if  he  were  informed  that  the 
plaintiff  was  about  to  commence  proceedings. 

The  defendant,  whose  names  ii«*cre  Anto- 
nio Joaquim  Freire  Marreco,  having  been 
arrested  by  the  name  of  F.  Marreco,  for  a 
debt  of  several  thousand  pounds — 

R.  F,  Richards  obtained  a  rule  to  shew 
cause  why  the  bail  bond  should  not  be  de- 
livered up  to  be  cancelled,  on  the  ground 
that  due  diligence  had  not  been  used  to 
obtain  knowledge  of  his  proper  name.  The 
affidavits  in  support  of  the  rule,  stated,  that 
the  defendant  had  carried  on  business  as  a 
merchant,  in  London,  for  nineteen  years ; 
that  all  his  names  were  entered  at  the  Alien 
Office,  and  in  the  London  Directory  ;  that 
he  had  traded  during  all  that  time  on  his 
own  account,  and  had  been  also  a  partner 
in    a    mercantile     house  in   New  Broad 
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Street,  and  that  no  inquiry  had  been  made, 
either  at  the  Alien  Ofiice  or  in  New  Broad 
Street;  where,  he  swore,  he  beheved  his 
christian  names  wouhl  have  been  a>certaiu- 
ed,  had  such  inquiry  been  made. 

The  affidavit,  in  opposition,  stated,  that 
the  plaintiff  resided  at  Bath,  and  had  sent 
instructions  to  a  London  attorney,  to  make 
the  necessary  inquiries;    that    the  defen- 
dant for  the  most  part,  in  his  correspon- 
dence, used  the  initials  J.  A.,  and  sometimes 
F.  only,  and  sometimes  only  his  surname, 
and  that  the  plaintiff's  attorney  had  made 
inquiries  of  foreigners  and  others,  who  had 
transacted  business  with  and  knew  the  de- 
fendant, and  of  one  Octavius  Johnson,  and 
another  person,  who  refused    to  tell  the 
plaintiff's  attorney,  stating  that  he  had  par- 
ticular reasons  for  such  refusal.     A  belief 
was  also  sworn  to,  that  the  defendant  would 
have  absconded,  had  application  been  made 
to  his  immediate  friends;  and  a  London 
Directory  was  produced,  wherein  the  initi- 
als J.  A.  only  appeared. 

M*Mahon  shewed  cause,  contending, 
that  sufficient  diligence  had  been  used  to 
entitle  the  plaintiff  to  the  protection  of  rule 
32,  Hilary  term,  2  Will.  4. 

R,  V.  Richards^  contra,  insisted,  that  an 
inquiry  should  have  been  made  at  the  Alien 
Office  or  in  New  Broad  Street. 

Bayley,  B. — We  think  that   due  dili- 
gence, within  the  meaning  of  the  rule,  was 
here  used.     The  defendant,  when  he  sees 
the  writ,  can  have  no  doubt  against  whom 
it  is  directed,  as  it  adopts  the  form  of  sig- 
nature he  is  in  the  habit  of  using.     The 
plaintiff  does   not   reside  in  London,  but 
writes  to  an  attorney,  to  make  the  neces- 
sary   inquiries.      That  attorney  does  not 
make  any  application  at  the  plaintiff's  house, 
at  his  place  of  business,  or  of  his  imme- 
diate friends.     But,  we  must  see  whether 
a  sufficient  reason  is  not  given,  why  those 
sources  of  information  were  not  resorted  to. 
The  affidavits  state  sufficient  to  make  it 
probable,  that,  had  the  defendant  known  of 
the  intention  to  arrest,  he  might  have  been 
inclined  to  leave  the  kingdom,  and  there- 
fore, to  render  it  imprudent  to  inquire  of 
those,  from  whom  he  might  receive  infor- 
mation of  what  was  going  on.     If  it  had 
^-onnoired,  that  the   plaintiff  could  have 

-•:^n  at  the  Alien  Office,  or 


in  the  London  Directory,  ihe  Cooft  nigbt 
have  made  the  rule  absolute ;  bat,  it  ap* 
pearl,  that  the  Alien  Office  will  not  give 
information,  ami  the  London  Directory  has 
only  the  initials  of  the  defendant.  But, 
even  if  tlie  christian  names,  purporting  to 
be  those  of  tlie  defendant,  were  inserted 
in  the  London  Directory  at  full  length, 
there  is  a  very  satisfactory  reason  why  tlie 
party  should  not  adopt  them,  as  they  might 
be  incorrecL 

Ruk  diicharged. 


1832.     > 
Nov.  15.  S 


NICHOLSON    AND   NICHOLSON  V. 
PAOBT. 


Ouarantie —  Cofutruction  of. 

A  guarantie  to  pay  for  goods  supptied^ 
not  to  be  construed  strictly  against  the  narety 
hut  clear  and  plain  language  must  be 
in  order  to  make  it  a  contmumg  guaramiicm 

Thuif  a  guarantie  *'  to  be  answerable  fa 
the  payment  of  50L  for  T.  L;  in  ease  2*. 
does  not  pay  for  the  gta,  ^c*  he 
from  yout  I  will  pay  the  amount:*' — HeU^^^Si 
not  a  continuing  guarantiee  but  to  be  extit 
guuhed  on  the  first  payment  for  goods 
livered  to  the  amount  of  the  sum  specified. 

Assumpsit  on  the  following  guarantie: 

*•  184,  Piccadilly,  25th  May  18SC. 
'*Mr.  Nicholson. 

"Sir, — I  hereby  agree  to  be  answerab/e 
for  the  payment  of  50/.  for  Thomas  Lerigo: 
in  case  Thomas  Lerigo  does  not  pay  for 
the  gin,  &c.  he  receives   from  you,  I  mil 
pay  the  amount. 

"  I  am,  Sir,  your  most  ohed.  servanti 

"  Richard  Paget" 

At  the  trial,  before  Vaughan,  B.,  at  tbi 
Sittings  in  London,  in  Trinity  term  lait,  it 
appeared  that  the  plaintiffs  were  dntilkii 
in  Clerkenwell,  and  had  supplied  TboiBS 
Lerigo  with  spirits,  prior  to  his  failan  i 
business  as  a  publican.     On  his  opetunf 
new  account  with  them,  in  May  \SSOf 
obtained  the  above  giuurantie  from  the ' 
fendant.     The   plaintiffs  supplied   Le 
with  goods,   and  received   payment  / 
him  on  account,  much  beyond  the  se 
50/.,  at  various  times  ;  never  at  one 
delivering    goods    to    tliat    amount, 
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epinff  the  iccount  below  it.    This 

daaHiig  was  continued  until  July 

en  the  account  was  closed,  with  a 

He  to  the  plaintiffs,  of  31/.  18f., 

the  action  was  brought. 

urned  Baron,  being  of  opinion  that 

Dtie  was  not  a  continuing  guaran- 

ted  a  nonsuit ;  reserving  leave  to 

iff  to  move  to  enter  a  verdict  for 

lefore  stated.     Accordingly — 

having  obtained  a  rule  ibr  that 

hewed  cause. — This  guarantiewas 
ly  a  supply  of  goods  to  the  amount 
!ui  did  not  extend  to  a  credit  after 
y  and  payment  to  such  amount, 
t  rule  to  proceed  upon,  in  con- 
guarmntie,  is  to  consider  that  the 
'  intends  to  limit  his  liability 
t  the  sum  specified,  unless  a  con- 
ntion  can  be  clearly  and  unequi- 
4]ected.  This  instrument  contains 
I  to   warrant  that  inference,   but 

to  the  guarantie  in  Melville  v. 
1),  which  was  held  not  to  be  a 
I  or  outstanding  guarantie,  for 
be  at  any  time  supp1ie<l  until  the 
s  recalled,  but  to  have  been  satis- 
con  as  goods  to   the  amount  of 

been  purchased.  In  Mason  v. 
[  (2),  the  words  of  the  guarantie 
ir  oay  goods  he  hath,  or  may  sup- 
•  with,  to  the  amount  of  100/.": 
pression,  "  any",  was  also  used  in 
ntie  in  Merle  v.  Wells  (3),  and  is 
ly  Ellenborough,  C.  J.,  in  Bastow 
I  (4),  and  Best,  J.,  in  Melville  v. 
aa  constituting  an  important  dis- 

In  Hargrove  v.  Smee  (5),  the  de- 
^aranteed  the  payment  of  goods 
to  his  sons,  according  to  the  cus- 
heir  trading,  which  was  held  to 
me  previous  dealing  between  the 
nd  an  intention  that  the  course  of 
lould  continue,  which  would  ren- 
{uarantie  a  continuing  guarantie ; 
f  were  also  other  facts,  upon  which 
J.  was  induced  to  concur  in  the 
:•  Tlie  same  distinction  may  be 
to  Mason  y.  Pritchard* 

m.  &  Aid.  598. 

Ssrt,  f27. 

impb.  413. 

impb.  tfO. 

\np  t49;   s.  e.  8  Law  Journ.  C.P.  46. 


Jervii  and  Oodson,  contril. — The  old  rule 
of  construction  is,  that  the  words  of  a  gua« 
rantie  shall  be  taken  as  strongly  against 
the  surety,  as  the  sense  of  them  will  admit ; 
and  that  if  he  intends  to  confine  his  con- 
tract to  a  single  dealing,  he  should  use  lan- 
guage clearly  expressive  of  that  intention. 
The  doctrine  of  Best,  J.,  in  Melville  v.  Hay^ 
den,  was  repudiated  by  Parke  and  Bur- 
rough,  Js.,  in  Hargrtne  v.  Smee,  who  re- 
ferred to  the  principle  adopted  in  Mason  v. 
PriUhardf  that  a  guarantie  should  be  taken 
as  strongly  as  possible  against  the  party 
executing  it,  as  the  correct  principle.  This 
guarantie  may  be  divided  into  two  clauseSy 
and  the  latter  clause  clearly  applies  to  gooda 
delivered  at  any  time  before  notice  of  re- 
vocation. 

The  CouBT  took  time  to  consider,  and 
now  judgment  was  delivered  by — 

Bayley,  B. — In  this  case,  although  we 
took  time  to  consider,  we  did  not  entertain 
any  great  degree  of  doubt.  The  question 
is,  whether  this  is  a  continuing  guarantie, 
or  is  terminated  on  a  payment  of  the  sum 
of  501.  for  goods  supplied  to  that  amount. 
The  guarantie  is  in  these  words — [The 
learned  Judge  here  read  the  instrument.] — 
Now,  the  contract  of  guarantie  is  of  a  pe- 
culiar nature ;  and  we  think  it  is  the  duty 
of  the  party  who  takes  a  guarantie  to  have 
it  couched  in  such  terms  aa  may  give  the 
surety  to  understand  to  what  extent  he  is 
binding  himself.  The  first  part  of  this 
guarantie  is  in  these  words  : — "  I  hereby 
agree  to  be  answerable  for  the  payment  of 
50/.  for  Thomas  Lerigo."  These  words 
would,  primd  faciei  import,  that  the  party 
giving  it  would  be  answerable  for  Lerigo 
to  the  extent  of  50/.  only ;  nor  is  the  under- 
taking extended  by  the  subsequent  part : 
*'  In  case  Thomas  Lerigo  shall  not  pay  for 
the  gin,  &c.,  he  receives  from  you,  I  will 
pay  the  amount."  These  words  do  not 
profess  to  ride  over  an  indefinite  period  of 
time ;  and  we  therefore  think,  that  the 
contract  is  restricted  to  the  sum  of  50/., 
and  that  this  is  not  a  continuing  guarantie. 

The  case  that  comes  nearest  to  the  pre- 
sent, is  the  case  of  Melville  v.  Hayden.  The 
form  of  the  guarantie  there  was,  **  1  engage 
to  guarantee  the  payment  of  Mr.  Amos 
Moulden,  to  the  extent  of  60/.|  at  Quarterly 
afccount,  bill  two  moDtha,  for  goods  to  be 
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Surchased  by  him  of  William  and  David 
felville."  The  language  to  make  that  a 
continuing  giiarantie,  was  stronger  tlian  in 
the  present  case  ;  but  the  Court  held,  that 
as  soon  as  Moulden  had  paid  for  goods  to 
tlie  extent  of  60/.  the  guarantie  was  at  an 
end.  There  certainly  is,  and  must  be,  a 
minute  distinction  between  the  cases  of  a 
continuing  and  a  limited  guarantie;  but 
tliose  of  a  continuing  guarantie  are  all 
clearly  distinguishable.  In  Maton  y* 
PritchardiXhe  plaintiff  engaged  to  guarantee 
the  plaintiff  "  for  any  goods  he  hath  or 
may  supply  to  my  brother  W.  P.,  to  the 
amount  of  100/. ;"  and  it  was  considered, 
that  he  introduced  those  words,  not  to  limit 
his  liability  to  the  extent  of  100/.  to  the 
time  when  that  payment  was  made,  but  to 
express  that  he  vias  willing  to  be  answer- 
able, at  any  time,  to  that  extent,  and  was 
not  to  be  called  upon  for  a  larger  sum.  The 
next  case,  that  of  Merle  v.  WelU^  was  a 
guarantie  for  any  debts  the  defendant's 
brother  might  contract ;  and  it  points  out  to 
what  extent  he  is  willing  to  be  answerable 
for  goods  necessary  in  carrying  on  his  busi- 
ness as  a  jeweller.  Hargrove  v.  Smee  is  the 
last  case.  The  agreement  there,  was  to  be 
answerable  "  in  the  sum  of  200/.,"  and  the 
words  used  seem  to  limit  the  contract  to 
the  amount  which  the  surety  will  be  willing 
to  pay,  and  not  the  extent  to  which  the 
goods  shall  be  furnished,  and  therefore  it  ia 
a  continuing  guarantie. 

In  this  case,  the  fair  meaning  of  the 
words,  "  I  agree  to  be  answerable  for  the 
payment  of  50/.  for  Thomas  Lerigo,"  is^ 
that  Lerigo  shall  pay  you  50/.  for  goods 
furnished.  The  facts  of  this  case  may  lead 
to  the  inference,  that  this  was  the  under- 
standing between  the  parties.  Here  is  a 
young  man  just  about  starting  in  business, 
whom  the  defendant  is  willing  to  assist  at 
starting  ;  and  his  agreement  with  the  plain- 
tiffs may  amount  to  something  like  this  : 
"  You  may  supply  him  with  goods  to  the 
extent  of  50/. ;  you  shall  see  how  he  goea 
on,  and  you  will  then  be  able  to  judge,  ac- 
cording to  his  payments,  whether  you  will 
continue  to  supply  him." 

This  decision  in  favour  of  the  defendant, 
it  seems  to  me,  may  be  productive  of  bene- 
'  -^-««eauence8.     It  willmakeitincum- 
^^^^inii^;^  a  guarantie,  on 
-  -•nuirc  it 


to  be  expreiaed  so  plainly  and  clawly,  at 
to  point  out  to  the  aurety  the  exteat  to 
which  he  is  to  be  answerable. 

Rule  duehar^i. 


1882.      ) 
Nov.  16.  5 


OODDARD  0.  HODOX0. 


—Ap- 


Company — Partnerthip — Payment 
propriation. 

A  party  who  is  precluded  hy  the  reguia" 
iions  of  a  company  from  holding  shares 
therein^  but  secretly  obiains  them,  by  using 
the  name  o/anotlter  person^  cannot 
an  action  against  another  shareholder^  ft 
disbursements  made  for  the  benefit  of  the  im-^ 
derlaking  during  the  lime  such  shares 
held. 

A  general  payment  of  money  on 
should  be  appropriated  to  the  discharge 
the  earliest  legal  claim. 


This  was  an  action  of  aasumpait,  to 
cover  from  the  defendant,  as  a  partner      ^ 
a  company  established  for  building  a  briA^^ 
over  the  river  Thames,  from  Lambeth    mo 
Westminster,    the    amount  of  disburse, 
ments  made  for  advertisements,  and  00  « 
journey  to  Chester,  by  the  plaintiff,  who 
was  the  solicitor  to  the  company,  for  ti^ 
purposes  of  the  undertaking.    At  the  uisi, 
before  Lord  Lyndhurst,   at   the   Londoo 
Sittings  after  last  term,  the  plaintiff  having 
proved  the  amount  of  his  demand,  a  wit- 
ness named  Fall  was  called  by  the  defen- 
dant.    He  stated,  that  the  plaintiff  called 
upon  him,  and  proposed  that  he  should  tikt 
shares  in  the  company.  He  replied,  that  1m 
must  leave  such  speculations  to  more  opu- 
lent men.    The  plaintiff  said,  that  he  bia* 
self  could  not  take  shares,  as  he  was  mF 
citor  to  the  company,  but  if  Fall  woo' 
allow  liim  to  use  his  name  he  would  p 
the  deposits,  and  all  that  was  reqoii 
He  also  said,  that  he  should  expect  tr 
continued  solicitor  to  the  concern, 
consented,   and   the    plaintiff  after? 
brought  him  a  receipt  for  a  depoait 
ten  shares  ;  he  was  registered  as  a  ' 
holder,  and  placed  upon  the  com* 
but  was  never  called  upon  to  ma 
payments  in  respect  of  the  share 
cross-examination,  he  said  be  had  ! 
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B  of  hit  arrangement  with 
»  anj  person,  but  he  thought 
immittee  suspected  it. 
ber  proved,  that  the  sum  of 
iras  more  than  the  amount 
laintiff  before  Fall  became 
,  had  been  paid  on  account 
itifT,  and  the  jury  having 
r  to  questions  put  to  them 
a  Judge,  that  they  believed 
he  held  shares  for  the  plain- 
iraa  taken  for  the  balance  of 

leave  to  the  defendant  to 

a  verdict ;  accordingly — 

Stfj,  obtained  a  rule  to  shew 

HolmtM  V.  Higgint(\)i  and 

oddijt). 

^oggms  shewed  cause. — The 

was  a  partner  in  the  com- 
!,  to  constitute  the  relation  of 
lere  must  be  the  exercise  of 
d  the  consent  of  all  the  part- 

Fromomi{S). 

DHURST. — If  Fall  acted  as 
mt,  Goddard  would  be  liable 
ship  debts.  If  so,  he  is  liable 
ind  is  suing  himself.]. 

I  partner,  and  liable  to  third 
s  public,  but  is  not  a  partner 
the  other  shareholders,  and 
(Dtitled  to  an  account  against 
'  did  not  accept  him  as  a 
ought  not,  therefore,  as  he 
the  advantages,  to  be  liable 
ntages  of  a  partner. 
— Here  is  a  regulation,  that 
xcept  the  solicitor  of  the 
»  shall  pay  his  calls,  may 
ner.  Then,  the  plaintiflT  who 
%  gets  his  money  into  the 
lud  of  this  regulation,  and 

benefits  through  his  agent, 
lat  he  should  be  liable,  and 

disabilities  of  a  partner  ? 
partnership  to  be  profitable 
bat  the  plaintiff  gains  his 
ofits  through  the  interest  of 

Fall  afterwards  to  become 

that  the  business  takes  a 

r4;  i.  o.  f  D.  &  R.  196 ;  1  Ltw 
119;  s.  c.  1  M.  &  R.  t38  ;  6  Law 
tVm.U. 


turn,  and  the  eompany  is  greatly  in  debt, 
would  he  not  be  liable  to  contribute,  having 
derived  a  profit  through  the  interest  of 
Fall!] 

There  is  no  such  communion  of  interest 
in  the  profits  and  loss  of  the  undertaking 
as  will  constitute  the  plaintiff  a  partner ; 
but  the  agreement  with  Fall  is  merely  a 
sub-contract,  Coope  v.  Eyre{4),  and  Saville 
V.  Robertson  {5) :  the  plaintiff,  therefore, 
would  not  be  liable  on  Fall's  failure. 

[Lord  Lthdhurst.  —  The  plaintiff 
claims  this  debt,  for  money  laid  out  for 
the  benefit  of  the  firm,  to  the  payment  of 
which  debt  Fall  would  be  bound  to  con- 
tribute. Fall  is  agent  and  trustee  to  God- 
dard, and  Goddard  cannot  be  in  a  better 
situation  than  his  agent. 

[Batlit,  B. — If  Goddard  had  sued  the 
whole  concern  whilst  Fall  was  the  ostensible 
partner,  he  might  have  had  execution  for 
the  whole  debt  against  Fall,  and  Fall  must 
have  gone  into  a  court  of  equity :  or,  sup- 
pose the  plaintiff  recovers  against  Hodges, 
might  not  Hodges  have  an  action  for  con- 
tribution againt  Fall  ?  and  would  not  Fall 
have  a  right  to  sue  the  plaintiff  for  reim- 
bursement ?  Suppose  C.  pays  for  the  share 
of  a  ship,  of  which  A.  and  B.  are  joint 
owners,  with  the  money  of  D,  who  is  really 
the  joint  owner;  might  not  parties  claiming 
for  the  outfit,  call  upon  A.  B.  and  D  ?  The 
case  of  a  sub-contract  with  a  party  who 
has  something,  ia  very  different  from  an 
agreement  like  this,  with  one  who  has 
nothing.] 

I'he  proper  test  seems  to  be,  whether 
Hodges  could  bring  an  action  directly 
against  Goddard  for  contribution,  as  there 
was  no  privity,  which  distinguishes  this 
case  from  Ifolmet  v.  Higgim,  and  Milbume 
V.  Codd,  where  the  plaintiffs  were  osten- 
sible partners.  But  even  if  the  plaintiff 
cannot  recover  for  reimbursements  sub- 
sequent to  Fall's  becoming  a  shareholder, 
he  has  a  right  to  retain  the  verdict  in  re- 
spect of  his  demand  previous  to  that  period, 
inasmuch  as  the  tOOL  was  paid  generally 
on  account,  whilst  Fall  was  a  partner ;  and 
ought,  therefore,  to  be  appropriated  to  the 
debt  which  accrued  during  that  time. 


i 


4)  1  H.  Black.  ST. 

5)  4  Tsna  Rep.  7fO— ft. 
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EXCHEQUER  OF  PLEAS.  &c. 


GoMumet  Serj.  was  stopped. 

Lord  Lyndhurst,  C.  B. — ^This  is  an 
action  which  has  been  brought  by  Goddard, 
the  solicitor  of  this  company,  against 
Hodges,  who  is  a  partner  in  the  company, 
for  money  laid  out  by  him,  at  the  desire  of 
the  managing  committee  of  the  concern. 
There  is  no  doubt  that  the  money  was  laid 
out  by  the  plaintiff;  but  the  question  is, 
whether  in  law  he  is  entitled  to  recover  it 
from  Hodges,  or,  which  is  the  same  thing, 
from  the  company.  One  argument  urged 
is,  that  part  of  the  plaintiff's  claim  arises 
in  respect  of  money  expended  before  that 
transaction  took  place,  which«  it  is  objected, 
precludes  him  from  recovering  in  this  ac- 
tion. But  we  are  of  opinion,  that  this  is  no 
answer  to  the  objection.  It  appears  that 
payments  were  made  on  account,  to  the 
amount  of  200/. ;  but  we  think  that  sum 
ought  to  be  appropriated  to  the  earlier 
items.  That,  therefore,  raises  another  ques- 
tion, that  is,  whether  the  transaction  of 
Goddard  with  Fall  was  of  such  a  nature  as 
to  deprive  Goddard  of  the  right  of  sus- 
taining this  action.  It  appears,  that  God- 
dard represented  to  Fall,  that  he  could  not 
hold  shares,  as  solicitor  to  the  concern, 
and  requested  to  be  allowed  to  use  his 
name.  Fall  was  asked  if  he  ever  men- 
tioned this ;  he  said,  he  did  not,  but  he 
thought  the  way  in  which  he  held  shares 
was  understood  by  some  of  the  committee. 
Fall's  name  was  registered,  the  plaintiff 
brought  him  receipts  for  shares,  and  he 
became  ostensibly  a  partner  in  the  under- 
taking ;  but  I  consider,  that  he  acted  only 
for  Goddard,  who  was  the  real  member  of 
the  company,  and  stood  in  the  situation  of 
being  liable  for  debts  due  from  the  con- 
cern. Now,  this  was  such  a  debt,  and 
upon  the  ordinary  principle,  that  one  part- 
ner cannot  bring  an  action  against  another, 
because,  he  would  be  liable  to  contribute, 
I  think  this  action  cannot  be  maintained. 
I  consider  Fall  to  have  been  acting  merely 
as  an  agent,  and  that  Goddard  here  stands 
in  the  same  situation  as  if  his  name  had 
been  actually  on  the  books  of  the  company 
as  a  member. 

Baylby,  B. — It  is  a  clear  rule  that  one 
partner  cannot  bring  an  action  against  an- 
other, until  a  balance  is  ascertained.  This 
is  a  right  rule;  because,  when  one  partner 


sues  another  for  money  expendcN 
endeavouring  to  recover  the  whole 
he  has  laid  out,  without  regard 
may  have  been  laid  out  by  other  n 
of  the  partnership.  Therefore,  whe 
is  ascertained  that  Goddard  is  m 
this  objection  is  let  in,  as  there  1 
no  statement  of  accounts.    If  he  ii 
ner,  the  principle  upon  which  thi 
tion  prevails,  is,  because  the  part 
sues  is  jointly  liable  to  contributt 
payment  as  well  o£  this  as  of  other 
ship  debts. 

This  was  a  concern  in  which  tb 
not  appear  to  have  been  any  anxic 
the  selection  of  members,  but  any 
who  put  down  his  name,  and  wo 
his  subscription,  might  gain  ado 
Groddard  stood  in  a  predicament,  i 
he  was  either  excluded  from  beo 
partner,  or,  if  he  took  shares  in  i 
name,  might  be  affected  in  his  chai 
solicitor  ;  and,  tlierefore,  he  did  u 
fit  to  become  an  ostensible  partne 
the  question  is,  whether  he  is  no 
partner  ?  He  applies  to  Fall  to  b 
partner.  Fall  says,  he  has  no  raoi 
will  leave  such  speculations  to  mc 
lent  persons.  He  then  asks  and 
Fall's  permission  to  use  his  name,i 
he  takes  shares,  and  pays  the  calli 
who  would  be  entitled,  as  between 
Goddard,  to  the  profits  on  such 
Goddard.  And,  suppose  any  los) 
happen,  ought  Fall  to  bear  it  ?  1 
be  most  unjust  if  he  were.  In  ti 
then  the  arrangement  with  Fall  i 
I  will  make  all  payments,  take 
fits,  and  run  all  risks ;  you  shall 
nominal,  and  I  will  be  the  real 
In  this  action,  then,  the  plaintiff 
same  situation  as  if  he  had  been  tl 
sible  partner,  and  the  fact  of  com 
from  the  other  partners  will  not  i 
him,  either  in  justice  or  in  law,  J 
disabilities  of  a  real  known  partne 

The  sum  claimed  by  the  plaii 
divided  into  two  parts  ;  one  accn 
fore  Fall  became  a  nominal  parti 
the  other,  subsequently  ;  but  thei 
payment  of  200/.  on  account.  No^ 
facie,  a  general  payment  is  to  bi 
priated  to  the  earlier  claim,  and, 
earlier  claim  is  here  the  only  Iq 
we  are  bound  to  apply  it  to  thatlq 
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Mher  learned  BaroQs   concurred, 
in  affidavit  of  aurprise  at  Fall's 


Rutk  absoUU  to  enter  a  nonsuit » 


2     S     HAOOBTT  P.  BRAND. 

— Taxation. 

mere  receiver  of  costs  due  to  an  at' 
wmot  in  a  Ml  wherein  he  is  debited 
receipt  as  costs  received^  treat  this  as 
b  iiewif  and  obtain  the  taxation  of 
'Aareom, 

<  on  the  part  of  the  executors  of 
Dtiff  in  this  cause,  had  obtained  a 
ihew  cause  why  the  bill  of  the  at- 
n  the  action  should  not  be  referred 
tfaater  (or  taxation.  The  only  item, 
twaa  admitted  could  be  considered 
ning  the  bill  taxable,  was  the  sum 
Osm  7d.  debited  to  the  deceased  for 
received  of  Mrs.  Brand."  In  re- 
f  this  item,  it  appeared  from'  the 
la  that  the  attornies,  who  resided  in 
^had  been  instructed  by  the  de- 
to  sue  Mrs.  Brand,  the  defendant, 
lided  in  the  country,  and  had  em- 
a  country  agent  named  Wilkin. 
,  shortly  after  the  action  was  com- 
t,  wrote  to  the  attornies  to  state 
\  action  had  been  settled  by  Haggett, 
ItttiflT,  agreeing  to  purchase  a  cow, 
mkn  a  promissory  note  for  the  debt 
its.  The  plaintiff  afterwards  saw 
omies  in  town,  and  acknowledged 
I  action  was  so  settled  ;  but  before 
miasory  note  was  paid,  the  defen* 
ft  the  country. 

ion,  in  shewing  cause,  contended, 
though  the  item  was  for  costs,  yet 
la  not  for  costs  incurred,  but  merely 
d  by  the  deceased,  neither  he  nor 
tcotors  could  treat  it  as  a  taxable 


CknmT  were  clearly  of  this  opinion; 
Rule  discharged^  with  costs. 


183«.     \ 
Nov.  «3.  j 


WHBLL  V.  LOCKET. 


Bail — Notice  of. 

After  a  deposit  for  costs  of  former  notices 
ofbailf  it  is  too  late  to  object  that  the  notice 
on  which  bail  come  up  to  justify  has  been 
given  by  a  different  attornetf,  without  an 
order  to  change  the  attorney. 

On  the  appearance  of  bail  to  justify  on 
a  third  notice, 

Archbold  obtained  a  deposit  of  51,  Cor 
the  costs  of  the  former  notices,  and  then 
objected,  that  the  third  notice  had  been 
given  by  a  different  attorney  from  the 
two  former,  without  any  order  to  change 
the  attorney. 

GuRNBT,  B.  refused  to  entertain  the  oh* 
jection,  on  the  ground  that  it  ought  to  have 
been  taken  before  the  deposit  was  called 
for;  observing  that  the  proper  inquiry 
was  into  the  sufficiency  of  the  bail. 


1832.      ?  . 
November.  )  ^''^''''  ^'^'  "^^  ^""^»- 

Attorney — Certificate, 

An  attqmey^  who  has  discontinued  taking 
out  his  certificate  for  more  than  one  whole 
year,  is  Viable  to  the  penalties  of  %%  Geo,  ft, 
c,  46.  s,  12,  if  he  practise  afterwards  at  the 
Quarter  Sessions  without  readmission. 

This  was  an  action  of  debt  for  penalties, 
under  sUt.  22  Geo.  2,  c.  46.  s.  12,  for 
practising  as  an  attorney  at  the  Quarter 
Sessions,  not  being  duly  inroUed. 

It  was  proved,  at  the  trial,  before  Tindal, 
C.J.  at  the  last  Assizes  for  the  county  of 
Cambridge,  that  the  defendant  had  prac- 
tised in  two  instances,  as  an  attorney  at  the 
Quarter  Sessions  in  January  1832,  and  that 
he  had  been  admitted  and  inrolled  as  an 
attorney  several  years  anterior  to  1815,  up 
to  which  time  he  had  regularly  taken  out 
his  certificate,  but  in  that  year,  and  1816, 
he  omitted  to  obtain  it.  In  1817,  and 
from  thence  to  1832,  he  regularly  ob- 
tained a  certificate.  The  plaintiff  had  a 
verdict  for  two  501.  penalties ;  and  now — 


Iti 


EXCHEQUER  OF  PLEAS,  &c. 


Slarki,  Serj,,  pursuant  to  leave,  moved 
for  a  rule  to  enter  a  nonsuit*  The  de- 
fendant is  not  within  the  object  of  the 
statute  22  Geo.  2.  c.  46.  s.  12,  which  was 
to  prevent  improper  and  ignorant  persons 
from  practising  at  the  Court  of  Quarter 
Sessions,  as  he  was  admitted  and  inrolled 
an  attorney*  Neither  is  he  within  the 
meaning  of  the  3 1st  section  of  statute 
37  Geo.  8*  c.  90,  which  is  applicable  merely 
to  a  question  of  revenue,  and  does  not  en- 
large the  penal  enactments  in  the  previous 
statute.  The  penal  provision,  therefore, 
of  the  former  statute  must  be  taken  alone, 
and  that  merely  imposes  a  penalty  upon  a 
person  acting  as  an  attorney,  who  shall 
not  be  "admitted  and  inrolled  as  afore- 
said." 

Lord  Ltndhurst,  C.  B.  —  The  statute 
22  Geo.  2.  c.  46.  s*12.  prohibits  any  person 
from  acting  as  an  attorney  at  the  Court 
of  Quarter  Sessions,  unless  he  shall  be 
admitted  and  inrolled,  and  *'  unless  such 
person  shall  continue  so  entered  upon  the 
roll  at  the  time  of  such  his  acting"  in 
that  capacity  ;  and  it  then  renders  every 
person  '*  who  shall  so  act,  not  being  ad- 
mitted and  inrolled  at  aforesaid,  (which 
words  "  as  aforesaid/'  in  my  opinion  com- 
prehend the  continuing  to  be  so  entered  on 
the  roll,)  liable  to  a  penalty*  This  gen- 
tleman, it  appears,  had  been  adipitted  and 
inrolled,  but,  during  the  year  1815  and 
1816,  neglected  to  take  out  his  certificate. 
Now,  it  is  enacted  by  57  Geo*  S.  c.  90. 
s.  31,  that  a  person  so  neglecting  to  obtain 
his  certificate  shall  be  incapable  of  prac- 
tising, and  that  the  admission  and  inrol- 
ment  of  such  person  shall  be  from  thence- 
forth null  and  void.  This  gentleman's  ad- 
mission and  inrolment  therefore,  by  not 
taking  out  his  certificate,  became  null  and 
void.  He,  therefore,  did  not  continue 
"  entered  upon  the  roll,"  and  was  not  '*  in- 
rolled  as  aforesaid,"  and  not  being  "  inroll- 
ed as  aforesaid,"  and  being  proved  to  have 
practised,  he  became  liable  to  the  penal- 
ties. 

Batlet,  B. — I  entertain  no  doubt  upon 
this  question.  The  words  of  the  22  Geo.  2, 
in  my  opinion,  require  not  only  that  the 
person  practising  should  have  been  admit- 
ted and  inrolled,  but  should  have  con- 
tinued to  be  80  inrolled.    The  37  Geo.  3. 


renders  an  admission  and  inrolmc 
and  void,  if  the  party  neglect  to  ti 
his  certificate  for  a  year,  and  there 
the  defendant  neglected  to  take 
certificate  during  the  years  18 15  an 
his  former  admission  and  inroloK 
came  null  and  xoid,and  his  case  is  tl 
as  if  he  had  not  been  admitted  a 
not  inrolled. 

The  other  Barons  concurred ;  an 

RulertJ 


1832. 
Nov.  26 
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BLANDY  AND  ANOTHB 
WEBB. 


Prisoner — Clutrging  in  Execution* 

The  order  of  commitment  of  a  \ 
charged  in  execution,  need  not  he  lodfi 
the  warden  of  the  Fleet  on  the  day  c 
mitment ;  nor  is  three  days  an  unrea 
delay  in  lodging  such  order,  althom^ 
prevented  by  reason  thereof  from  nu 
return  to  a  habeas  corpus  cum  causi 
091  the  same  day,  and  returnable  imme 

On  Saturday  the  10th  of  Nov 
the  defendant  was  brought  befoi 
Court  by  habeas  corpus  ad  satisfaa 
from  the  King's  Bench,  and  was  cha: 
execution,  and  committed  to  the  c 
of  the  warden  of  the  Fleet.  On  th 
day  a  writ  of  habeas  corpus  cum  causd 
to  carry  the  defendant  back  to  the 
Bench, returnable  imvtediate;  but  th< 
of  commitment  under  the  formei 
which  had  been  drawn  up  on  Ss 
evening,  was  not  lodged  with  the  ^ 
of  the  Fleet  until  too  late  on  Taes 
enable  him  to  make  his  return  to  tl 
o{  habeas  corpus  cum  causd  on  that  c 

B.  /Andrews  had  obtained  a  rule 
charge  the  defendant  out  of  custody, 
ground  that  the  order  of  commitmc 
not  been  lodged  with  the  warden 
time. 

Follett  appeared  to  shew  cause,  I 
Court  called  on — 

Andrews,  who,  in  support  of  tht 
admitted  that  he  could  find  no  auth* 
the  books  to  support  the  rule  of  p 
which  the  defendant  swore  in  his  a 
he  had  heard  and  believed  to  preva 
the  order  of  commitment  must  be 
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en  oo  the  day  the  prisoner 
execution.  He  contended 
ice  was  reasonable,  and  that 
nee  of  any  otiier  rule  was 
iie  present  case ;  as,  in  con* 
f  warden  not  haying  received 
tDnitment,  he  was  unable  to 
n  of  causes  instanter  to  the 
corpus  cum  causd^  by  reason 
id  lost  his  opportunity  of 
led  in   one  action    in    the 


HURST,  C.  B. — On  inquiry, 
f  the  officers  of  this  court, 
*  of  commitment  is  never 
i  warden  on  the  day  the  de- 
nmitted.  This,  sometimes, 
be  impossible.  The  prac- 
rt  is  not,  therefore,  such  as 
\  defendant. 

-I  see  no  inconvenience  re- 
lefendant  by  the  delay  he 
I  he  may  still  be  superseded, 
5  in  the  action  referred  to. 
have  been  discharged  from 
either  gaoler,  as  he  does  not 
ready  to  pay  the  debt  and 

lule  discharged,  ftilh  costs. 


CANDLER  0.  BRODGHTON. 

mo/. 

ling  in  a  gig  by  ilie  side  of 
liable  in  trespass  for  an  im- 
occasioned  by  the  driving  of 


The  defendant's  servant  was 
,  and  the  defendant  sitting 
en  the  horse  ran  away,  and 
5  church  in  Langham- place, 
i  to  which,  the  action  was 

put  the  question  to  the 
be  accident  arose  from  driv- 
1  single  harness  ;  reserving 
sfendant  to  move  to  enter  a 
e  ground  that  the  proper 
was  case.  The  jury  having 
laintiff,— 

red  accordingly,  submitting 
II.—Excheq.Pl. 


that  the  situation  of  the  servant  in  the 
present  case  was  similar  to  that  of  a  pilot 
steering  a  ship  whilst  the  owner  is  on 
board. 

Batlit,  B. — The  pilot  of  a  ship  ia  in- 
dependent of  the  master,  and  therefore  is 
an  exception  to  the  general  rule.  There 
is  no  case  militating  against  the  position, 
that  where  the  owner  of  a  carriage  is 
sitting  by  the  side  of  his  servant,  the  act 
of  the  servant  in  driving  is  the  act  of  the 
master,  and  the  trespass  of  the  servant  ia 
the  trespass  of  the  master.  The  reason  is, 
that  the  master  has  the  immediate  control 
over  the  servant,  for  the  act  here  done  was 
immediately  injurious  to  the  plaintiff,  and 
it  was  the  defendant's  act ;  consequently, 
an  action  of  trespass  is  the  proper  remedy. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


1832.     > 
Nov.  26.  S 


CONSTABLE  V.  JOHNSTONE. 


Practice. — Process  —  Irregularity — At' 
tomey  and  SolicilOTm 

The  indorsement  on  tlte  writ  of  the  name 
of  an  attorney  who  is  not  on  the  roll  of  this 
Court,  is  not  such  an  irregularity  as  will 
entitle  the  defendant  to  a  stay  of  proceedings 
in  toto ;  but  the  Court  will  direct  the  pro^ 
ceedings  to  be  stayed  until  a  proper  attorney 
iff  appointed,  on  payment  of  costs  by  the  at" 
torney  whose  name  is  so  indorsed. 

Knowles  had  obtained  a  rule  to  stay  all 
the  proceedings  in  this  action,  on  the  ground 
that  the  attorney,  whose  name  was  indors* 
ed  on  the  process,  and  who  had  acted  for 
the  plaintiff  in  the  cause,  had  not  been  ad* 
m it  ted  an  attorney  of  this  court. 

Kelly  shewed  cause  on  an  affidavit  by 
the  attorney,  stating  that  he  waa  a  solicitor 
in  the  Courts  of  Chancery,  and  an  attorney 
in  the  Court  of  King's  Bench  and  Common 
Pleas,  and  had  been  informed  by  an  officer 
of  this  court,  to  whom  he  applied  on  the 
subject,  that  a  solicitor  in  the  Court  of 
Chancery  might  practise  without  admis- 
sion in  the  Court  of  Exchequer  (1). 

( 1 )  See  the  csit  of  Tbs  Attomej  CsBitil  v.  MsHa, 
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«  Middlesex  Sittings,  in  Trinity 
t.  Gnmey,  B.  directed  a  nonsuit, 
>bjeGtion  that  the  above  charges 
i  it  incumbent  on  the  plaintiff  to 
e  delivery  of  a  signed  bill,  pur- 
»  sut.  2  Geo.  2.  c.  23,  reserving 

•  the  plaintiff  to  move  to  enter  a 
for  ftL  14f.  8</..  Accordingly,  a 
ing  been  obtained,  cause  was  now 

7— 

11^. — This  case  is  not  affected  by 
w.  Smith (\\  as  the  question  there 
n  the  effect  of  the  stat.  3  Jac.  1 . 
9  which  statute  contains  express 
imiting  its  operation  to  the  supe- 
:rt8  at  Westminster.  The  statute 
.  e.  23.  s.  23,  was  passed  with  a  view 
ding  the  provisions  of  the  statute 
\,  and  in  furtherance  of  that  object. 
Is  *'  charges  or  disbursements  at 
1  equity,"  have  always  received  a 
roDstruction.  Thus  in  Winter  t. 
X  Snuthy.  Taylor  (3),  and  in  Waits 
f  (4),  the  decisions  proceeded  upon 
ciple  that  the  act  was  remedial, 
the  benefit  of  the  subject,  and 
lerefore,  to  be  liberally  construed, 
er  to  be  extended  than  confined  in 
ition ;  and  the  like  rule  was  adopt- 
Umdom  T.  Bourn  (5),  £x  parte 
(6),  Feam  t.  /Ft^n  (7),  and  in 
r.  Nicholson  (8).  In  Ex  parte  Wil' 
U  a  bill  for  business  done  in  the 

*  Quarter  Sessions  was  held  to  be 
!ie  statute. 

.BT,  B. — The  Court  were  first  in- 
»  think  that  such  a  bill  was  not 
le  sutute,  as  there  was  no  ofilcer 
Id  tax  it ;  but  they  altered  their 
because  it  might  be  taxed  by  the 
>f  the  Crown  Office.] 
T.  WattUworth{\0)  did  not  turn 
I  question  of  a  taxing  officer,  but, 
Dontrary,  from  the  judgment  of 
C.J.,  it  would  seem  that  such  an 

mm,  8r  Adol.  469. 

•nn  R«p.  645. 

fag.  f  6t ;  s.  o.  9  Law  Jouro.  C.  P.  88. 

LiMS.  &  Myl.  t86. 

■npb.  68. 

•w  R«p.  966. 

.  Ie  C.  80  ;  a.  c.  5  Law  Joam.  K.B.  28. 

L  (Unreported.) 

erm  Repi  1M— 496. 

B.  Ie  C.  364 ;  a.  e.  3  LawJouro.  K.B.f  44. 


objection  would  be  unavailing,  if  the  party 
by  whom  the  business  was  done  were  an 
attorney.  The  case  nearest  to,  and  most 
decisive  of  the  present,  is  In  re  Flint  (11), 
wherein  it  was  held,  that  entering  a  plaint 
and  suing  out  process  in  the  county  court, 
was,  within  the  words  of  12  Geo.  2.  c.  13. 
s.  9,  a  proceeding  in  a  "  court  of  law  or 
equity. 

[Batlst,  B.— The  county  court  is  a 
common  law  court,  and  one  of  the  oldest  in 
the  kingdom.  The  Court  of  Requests  is 
a  modern  institution.] 

The  Middlesex  Court  of  Requests  has, 
by  the  statute  creating  it,  every  incident 
necessary  to  make  the  proceedings  therein 
proceedings  in  law  or  equity.  By  sec.  1, 
the  commissioners  are  expressly  autho- 
rized to  make  such  decree  as  to  them  shall 
seem  just  "  in  law  or  equity ;"  and  by 
subsequent  sections  they  have  power  to 
fine  and  imprison  for  disobedience  of  their 
orders,  and  for  contempt  of  court,  to  sum- 
mon witnesses,  to  administer  oaths,  whereon 
perjury  may  be  assigned,  and  to  nonsuit : 
and  by  sec.  G,  it  is  directed  that  tlieir  pro« 
ceedings  shall  be  recorded. 

[Baylxt,  B. — Have  they  any  officer 
who  taxes  costs  ?] 

That  does  not  appear ;  but  in  Lloyd  v. 
Af amitf  (12),  where  it  was  objected  that  the 
Master  could  not  tax  the  costs  for  business 
done  in  a  criminal  suit  in  the  Court  of 
Great  Sessions  at  Carmarthen,  not  knowing 
the  practice  there,  the  Court  held  that  he 
could  as  well  tax  those  costs  as  costs  in  the 
spiritual  court ;  and  if  he  were  at  a  loss, 
he  might  call  in  assistance. 

[Baylxt,  B. — In  that  court  there  was  a 
taxing  officer,  to  whom  the  taxins  officer 
of  the  superior  court  could  refer.  J 

In  answer  to  the  objection  that  there 
was  in  this  bill  no  taxable  item — Sandom  v. 
Boumf  Smith  v.  Taylor^  Ex  parte  Priekett^ 
Fearn  v.  Wilson^  and  Wardie  t.  Nicholson^ 
(in  the  last  of  which  cases  the  item  which, 
it  was  contended,  rendered  it  necessary  to 
deliver  a  signed  bill  was,  preparing  a  re- 
plevin bond)  may  be  cited. 

Stephen^  Serj.  and  Manul^  contriL. — At- 
tending the  hearing  of  the  summonses  is 
the  only  item  which  can  be  supposed  to 

(11)  1  B.  ft  C.f54;  •.€.  1  Law  Joan.  K.a  1 11, 
(IS)  iTidd  3S9.  (9tli  Ed.) 
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of  the  Court  of  Commou  Pleas 

:,  B. — My  present  impression  is, 
rule  ought  to  be  made  absolute, 
iiich  as  it  is  a  matter  upon  which, 
i  informed,  these  is  a  case  now 

I  in  one  of  the  other  courts,  exe- 

II  be  postponed  until  we  learn 
le  decision  of  that  court,  because 
1  giTe  the  question  a  greater  de- 
«iaideration,  if  that  Court  should 
a  different  opinion.  At  present 
say  that  I  entertain  any  doubt, 
Mterial  fact  upon  which  I  rely  is, 
is  A  proceeding  in  a  court  which 
taxing  officer.  The  question 
lOQ  the  statute  2  Geo.  2.  c.  23. 
ich  provides,  *'  that  no  attorney 
or  sliall  commence  or  maintain 
)  or  suit  for  the  recovery  of  any 
"get,  or  disbursements  at  law  or 

nntil  the  expiration  of  one  month 
after  such  attorney  or  solicitor 
ely  shall  have  delivered  unto 
r  or  parties  to  be  charged  there- 
a  bill  of  such  fees*  charges,  and 
Dents ;"  and  it  then  provides, 
I  Application  made  by  the  party 
le  to  the  Lord  High  Chancellor, 
ker  of  the  Rolls,  or  any  of  the 
foresaid,  or  any  Judge,  or  Baron 
id  Courts  respectively  in  which 
esa  contained  in  such  bill,  or  the 
part  thereof  in  amount  or  value, 
re  been  transacted,  it  shall  be 
r  the  said  Lord  High  Chancellor, 
efer  the  said  bill  to  be  taxed  and 
f  the  proper  officer  of  such  court, 
piage  undoubtedly  is,  that  the 
m  to  tax  is  to  be  made  to  the 
lere  the  business  or  the  greater 
;  is  done,  by  which  or  by  a  Judge 
Lhe  order  for  taxation  is  to  be 
int  there  are  cases  in  which  a 
I  A  right  to  have  a  bill  delivered 
dy  though  the  business  has  not  all 
irt  of  it  been  done  in  the  court  to 
s  makes  an  application  for  that 
but  in  an  inferior  court.  No  one 
irever,  has  been  cited,  where  re- 
baa  been  made  to  tax  a  bill  for 
done  in  a  court  in  which  there 

BiDg.  944 ;  s.  c.  9  Ltw  Journ.  C.P.  SO. 


was  no  taxing  officer.  The  words  are,  "  to 
be  taxed  and  settled  by  the  proper  officer." 
Therefore,  there  must  be  a  *'  proper 
officer^ 

When  the  question  upon  a  bill  for  busi- 
ness done  at  the  Court  of  Quarter  Sessions, 
first  came  before  the  Court  of  King's 
Bench,  that  Court  was  of  opinion  that  such 
bill  was  not  taxable,  because  it  was  said 
that  there  was  no  proper  taxing  officer. 
The  reason  that  they  afterwards  came  to  a 
different  decision  was,  as  Lord  Kenyon 
stated,  that  the  Court  on  inquiry  were  in- 
formed that  the  officers  of  the  court  had 
been  in  the  habit  of  taxing  bills  of  that  de- 
scription, and  that  there  was  a  proper 
taxing  officer.  In  the  Court  of  Great  Ses- 
sions, and  in  the  Court  for  the  relief  of 
Insolvent  Debtors,  there  is  a  proper  officer 
to  tax ;  in  the  House  of  Lords  there  is 
not.  Now  what  are  the  decisions  as  to 
charges  for  business  done  in  those  courts  ? 
why,  that  a  bill  for  business  done  in  the 
two  former  courts  will  be  referred  to 
taxation,  but  for  business  done  in  the 
House  of  Lords  it  will  not.  It  seems  to  me 
then,  that  the  distinction  is  between  busi- 
ness done  in  courts  having  a  proper  taxing 
officer,  and  business  done  in  courts  where 
there  is  no  taxing  officer.  If  the  busi- 
ness be  done  in  a  court  where  there  is  no 
taxing  officer,  it  is  not  to  be  considered  as 
business  at  law  or  in  equity  within  the 
meaning  of  the  act  of  parliament. 

Now,  what  are  the  facts  in  the  present 
case  ?  The  charges  in  this  bill  are  for  attend- 
ances out  of  court,  and  also  in  a  court  of 
requests.  What  is  this  court  of  requests  ? 
Has  it  attornies?  There  are  none  prac- 
tising in  such  courts ;  nor  is  it  to  be  ex- 
pected that  there  should  be,  as  the  cases 
do  not  admit  of  such  a  reasonable  com- 
pensation for  time  and  trouble  as  an  at- 
torney should  expect  to  receive.  There 
is  no  provision  in  the  act  as  to  an  attorney 
practising  in  the  court,  and  it  appears  to 
me  that  he  has  no  more  right  to  stand  in 
the  place  of  the  plaintiff  or  defendant,  than 
any  person  who  is  not  an  attorney.  Any 
friend  of  a  party  concerned  may  be  al- 
lowed to  come  forward,  and,  with  equal 
right,  to  take  a  part  in  the  proceedings. 
But  what  feci  are  there  allowed  in  this 
court  ?  Looking  at  the  fees  it  will  be  fonnd 
that  there  are  allowaiicea  to  the  officers  of 
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Brtt  coant  of  the  declaration  stated 
ement  by  the  plaintiflTto  procure  a 
r  certain  premises  to  be  granted  to 
Kndant,  and  alleged,  that  the  de- 
.  undertook  to  accept  the  lease,  and 
rote  a  counterpart,  and  **  to  pay  the 
ff  his  solicitor  or  agent,  on  request, 
a  of  t5L  in  full,  for  his  share  or  pro- 
of the  costs  and  expenses  of  pre* 
and  executing  the  agreement,  or  in 
I  thereto,  and  also  of  or  occasioned 
preparing  and  carrying  into  effect 
tse  and  counterpart,  which  said  lease 
onterpart  should  be  prepared  by  the 
r  of  the  plaintiff.**    It  then  alleged, 
e  plaintiff  caused  and  procured  the 
lae  to  be  granted,  "which  said  lease 
epared  by  the  solicitor  of  the  plain-* 
nd  averred,  as  a  breach,  that  although 
fendant  accepted  the  lease,  and  exe- 
I  counterpart,  yet  that  he  did  not, 
mid,  on  request,  pay  the  said  sum  of 
full,  for  his  share  or  proportion  of 
sts  and  expenses.     The  defendant 
suffered  judgment  by  default,  a 
r  inquiry  was  executed,  before  the 
of  Middlesex,  whereon  judgment 
gned,  and  the  defendant  taken  in 
ion. 

uel  obtained  a  rule  to  shew  cause 
le  plaintifTs  attorney  should  not  file 
'it  of  inquiry,  and  subsequent  pro* 
gs,  in  order  that  the  same  might  be 
ipon  a  rule  to  vacate  the  judgment 
ecution;  and  why  the  attorney  should 
y  the  costs.  This  motion  was  found- 
an  affidavit,  stating  that  the  writ  and 
[uent  proceedings  had  not  been  filed, 
at  an  application  had  been  made  to 
iintiff*s  attorney  to  file  them,  which 
fused. 

affidavit  in  opposition,  stated,  that 
iponent  had  inquired  of  a  clerk  in 
(chequer  Office,  as  to  the  practice, 
id  informed  him,  that  it  was  not  cus- 
f  to  file  inquisitions  on  writs  of 
f,  but  to  deliver  them  over  to  the 
ff ;  and  that  there  was  no  file  in  the 
for  such  inquisitions.  He  also  swore 
e  was  informed  and  believed,  that 
he  year  1817,  it  had  never  been  the 
X  to  require  writs  of  inquiry  and  in- 
ODS  taken  thereon  to  be  filed. 
tander  shewed  cause,  relying  on  this 
^ity  and  aabmitting  that  there  was  no 


necessity  to  file  the  inquisition,  for  the 
object  stated  on  the  part  of  the  plaintiff,  as 
he  had  had  an  opportunity  of  obtaining  the 
requisite  information,  at  the  time  of  the 
execution  of  the  writ  of  inquiry.  He 
resisted  that  part  of  the  rule  touching  pay- 
ment of  costs  by  the  plaintifTs  attorney, 
on  the  ground,  that  no  application  was 
made  for  a  copy  by  the  plaintiff. 

Lord  Ltndiiurst,  C.  B. — llie  defendant 
is  entitled  to  have  the  inquisition  filed,  for 
the  purpose  of  taking  any  objection  to 
which  it  may  be  open.  It  was  your  duty 
to  have  filed  it.  We  are  informed  by  the 
officer  of  the  court,  that  there  is  a  regular 
file,  and  a  regular  fee  taken  for  filing.  You 
refuse,  on  application,  to  file  the  inquisition, 
and  you  do  not  even  say  at  that  time,  that 
the  party  applying  may  look  at  it. 

Bayley,  B. — The  defendant  has  a  right 
to  have  an  opportunity  of  seeing  the  inqui- 
sition, in  order  to  discover  whether  the 
judgment  can  be  arrested  or  vacated. 
When  the  application  was  made  to  file  the 
original,  the  plaintiff's  attorney  might  have 
shewn  it,  or  have  made  the  offer  to  allow 
the  opposite  party  to  take  a  copy. 

Rule  absolute^  iojile  the  inquiiUion 
forthwith,  with  costs. 


Mansel  on  a  subsequent  day  moved, 
on  an  inspection  of  the  roll,  to  vacate  the 
judgment  and  to  discharge  the  defendant 
out  of  custody,  contending,  that  the  decla- 
ration should  have  contained  an  allegation 
of  notice,  that  a  lease  had  been  prepared 
by  the  plaintifTs  solicitor,  and  also  an  alle- 
gation, that  costs  and  expenses  had  been 
incurred  in  preparing  the  same,  and  of  the 
amount  thereof.  In  support  of  his  objec- 
tion, he  cited  Foxe  v.  Ooodson  ( 1 ),  where 
the  Court  were  of  opinion,  that  the  defen- 
dant might  have  demurred  to  a  declaration 
in  assumpsit,  on  a  promise  to  pay  the  plain- 
tiff's costs  of  suit,  by  reason  of  not  alleging 
what  costs  he  had  expended. 

Baylby,  B. — The  case  in  Croke  Elizas 
heth^  is  obviously  distinguishable,  as  the 
undertaking  there  was  to  pay  the  costs  of 
suit  generally,  and  not  a  fixed  sum  for 

(1)  Cro.  EHs.  tre. 
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costs  of  suit.  Therefore  it  was  necessary, 
before  they  could  be  recovered,  to  have 
the  amount  ascertained,  and  as  there  was 
no  allegation  that  it  was  ascertained,  the 
declaration  was  clearly  bad  on  demurrer. 
In  this  case,  there  is  an  agreement,  in  the 
execution  of  which  certain  instruments 
must  be  prepared,  and  in  the  preparing  of 
which,  some  expense,  perhaps  beyond  the 
sum  of  25/.,  must  be  incurred ;  but  the 
lessee  stipulates  that  he  shall  be  liable  to 
that  extent  only,  and  so  far  he  will  be  liable. 
1  consider  this  an  agreement  not  to  pay  an 
amount  hereafter  to  be  ascertained,  and  of 
which  the  defendant  is  to  have  a  subse- 
quent notice,  after  the  time  of  the  perform- 
ance of  the  plaintiff's  agreement,  but  an 
agreement  that  he  will  pay  to  the  amount 
of  251.,  as  an  amount  liquidated,  ascer- 
tained, and  settled,  between  the  parties. 

BoLLAND,  B»— It  is  clear  from  this  de- 
claration, that  expenses  must  have  been 
incurred,  and  the  amount  of  those  ex- 
penses which  the  defendant  is  called  upon 
to  pay  is  expressly  stated. 

Rule  refused. 


1832.     > 
Nov.  26.  3 


ANDERSON  V,  CALLOWAY. 


Interpleading  Act — Sheriff, 

A  sheriff  is  not  entitled  to  relief  under  the 
act  1  4*  2  Will.  4.  c.  58.  s.  6,  where  he  has 
paid  over  the  proceeds  of  a  sale  under  a  fieri 
facias,  to  the  execution  creditor. 

Therefore,  a  rule  calling  upon  such  credi' 
tor  to  appear  will  be  discharged,  with  costs. 

Where  execution  creditors  do  not  appear 
in  pursuance  of  a  rule  under  this  act,  the 
Court  will  direct  their  claims  to  be  baned, 
leaving  it  to  them  to  apply  to  Of}en  the  rule. 

The  sheriff  of  Middlesex,  in  this  and 
four  other  actions,  having  been  ruled  to 
return  writs  of  venditioni  exponas,  on  the 
last  day  of  Trinity  terra,  sold  the  goods 
of  the  defendant ;  and  on  the  20th  of  June, 
the  day  after  he  had  received  notice  of  the 
defendant's  bankruptcy,  paid  over  to  Kin- 
near,  the  judgment  creditor  in  one  of  the 
actions,  the  amount  of  his  debt. 

Holt,  on  the  part  of  the  sheriff,  had  ob- 
tained a  rule  unider  the  Interpleading  Act, 


1  &  2  Will.  4.  c.  58.  8.  6,  callini 
the  Court  the  several  judgment  c 
and  the  assignees  of  the  bankrupts 

Kelly  appeared  for  Kinnear, 
Veal,  another  judgment  creditcnr 
debt  of  20/.  7s,  4(/.,  and  contended 
the  sheriff  had  paid  over  the  pro 
the  sale,  under  Kinnear's  writ  of 
tion,  the  act  did  not  apply  in  hit  c 
that  the  rule,  with  respect  to  hir 
to  be  discharged  with  costs. 

Holt  contended,  that  the  situatic 
sheriff  was  not  altered  by  the  fa< 
having  paid  over  part  of  the  proi 
the  sale  to  the  party  issuing  the  pn 
section  6.  gave  the  Court  authorit 
such  party  before  them,  not  only  I 
after  the  return  of  the  process, 
before  and  after  any  action  broughl 
the  sheriff.  The  chief  object  of 
as  appeared  from  the  title  and  t 
amble,  was  to  protect  persons  hi 
interest  in  property  to  which 
claims  were  made  ;  and,  constm 
language  of  the  6th  section  with  r 
to  that  object,  he  argued,  that  tl 
had  authority  to  adjudicate  in  the 
Kinnear  as  well  as  that  of  the  oth 
ment  creditors. 

Lord  Lyndhurst,  C.  B. — The  < 
the  act  of  parliament,  in  my  opin 
to  afford  relief  to  the  sheriff,  In  tho 
only  where  he  has  goods  or  mon< 
hands  claimed  by  different  partie 
very  words  of  the  first  clause  dii 
the  person  who  seeks  to  relieve 
from  an  action  for  money  or  g( 
which  he  has  no  interest,  by  an  ap] 
to  the  Court,  shall  shew  that  he  ** 
to  bring  into  court,  or  to  pay  or  di 
the  subject  matter  of  the  action, 
manner  as  the  Court  (or  any  Judge 
may  order  or  direct."  The  obvioi 
ing  of  this  is,  that  the  party  so  ; 
shall  be  in  possession  of  the  pro] 
respect  of  which  he  is  sued,  and  i 
he  claims  no  right,  and  I  think  i 
clause  governs  the  whole  act. 

Bayley,  B. — The  act  does  not 
a  case  like  this,  where  the  sheriff 
over  the  money,  as  the  **  powers 
thorities"  to   be  exercised  by  thi 
for  the  relief  of  the  sheriff,  are  ei 
in   the   sixth  section,  stated  to 
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;  and  anthoritiea  m  in  the  act  are  be- 
ntained,  which  renders  it  necessary 
r  back  to  the  preceding  sections,  in 
o  ascertain  their  extent  and  appli- 

iif  for  the  assignees,  then  submitted, 
other  judgment  creditors  appeared, 
e  Court  should  direct  the  sherifT  to 
i  amount  of  the  debt  of  Veal  into 
ind  the  residue  of  the  proceeds  of 
e  to  the  assignees. 

Court  were  at  first  disposed  to 
a  conditional  order,  barring  the 
»f  those  judgment  creditors  not  be- 
e  Court,  in  case  they  did  not  appear 
ten  days;  but,  on  FolUtt  stating, 
lunton,  J.  in  the  King's  Bench,  had 
d  the  practice  in  Bawdier  v.  Swith, 
:.  T.  1832,  and  Bryant  v.  Ikey,  K.B. 
[June  6,)  1832,  Jervis*s  New  Rules, 
Dte,  of  barring  the  claim  of  judg- 
rreditors  who  did  not  appear,  and 
r  the  pajrment  of  the  sherifTs  costs, 
ition  for  opening  the  rule,  if  they 
uda  applied  to  the  Court  for  that 
e,  the  rule  was  discharged,  as  to 
ir«  with  coats,  and  the  Court  directed 
mint  of  Veal's  claim  to  be  paid  into 
to  abide  the  event  of  an  action  by 
(ainst  the  assignees,  and  that  the 
f  the  judgment  creditors  not  appear- 
luld  be  barred. 


\2. 
&10. 


} 


WHXEIER     0.     DUKE    AND 
OTHERS. 


etneni —  Construction, 

I  deed  of  settlement t  an  estate  in  fee 

evened  to  trustees  to  ths  use  of  the  set- 

Uftf  and^  in  case  the  wife  should  sur- 

I,  thai  she  should  receive  an  annuity 

the  rents  and  profts,  and,  subject 

that  the  trustees,  and  the  survivors 

'vwcT  of  them,   and  the  heirs  and 

of  such  survivor,  should,  from  time 

and  at  all  times  thereafter,  stand 

d  of  the  residue  of  the  rents  andpro^ 

he  use  of  aU  and  every  the  child  or 

.  ^the  settlor* s  former  wife,  W.  D., 

8.  D;  J.  Z).,  and  E,  Z).,  and  their 

wfmUy  begotten  and  to  be  begotten, 

to  he  (Svided  between  or  amongst 

equal  shares  and  proportionx,  as  te^ 

'  Setit5,  II.— ExciiEQ.  Pl. 


7»ants  in  common,  and  not  as  joint  tenants^ 
and  his,  her,  or  their  respective  issue : — Held, 
that  an  estate  for  life,  subject  to  tlte  widow's 
annuity,  passed  by  the  settlement  to  the  set- 
tlor's ckUdren,  named  therein,  but  that  no 
estate  passed  to  any  of  his  grandchildren, 
bom  between  the  date  of  the  settlement  and 
his  death,  or  the  after-born  grandchildren. 

The  Master  of  the  Rolls  sent,  for  the 
opinion  of  this  Court,  the  following 

CASE. 

George  Duke  (since  deceased)  bein^ 
seised  in  fee  previous  to,  and  in  contem- 
plation of,  his  marriage  with  Ann  Grove, 
now  the  defendant  Ann  Duke,  by  inden- 
tures of  lease  and  release,  bearing  date  re- 
spectively the  2nd  and  3rd  days  of  April 
in  the  year  1828,  between  the  said  George 
Duke  of  the  first  part,  the  said  Ann  Grovo 
of  the  second  part,  and  Ann  Clements, 
the  plaintiff  John  Wheeler,  Thomas  Har- 
rison (since  deceased),  and  the  defendant 
William  Duke,  the  son  of  the  said  George 
Duke,  of  the  third  part,  reciting,  that  the 
said  George  Duke  was  seised  in  fee  of  a 
piece  of  land  and  sixteen  messuages  or 
dwelling-houses,  which  he  had  erected 
thereon,  and  premises  in  Walmer  Lane  in 
Birmingham,  being  the  premises  thereby 
released;  and  that  a  marriage  was  intended 
to  be  had  and  solemnized  by  and  between 
the  said  George  Duke  and  Ann  Grove ; 
and  that  it  was  agreed  by  and  between  the 
said  George  Duke  and  Ann  Grove,  upon 
the  treaty  for  the  said  rharriage,  that,  in 
case  the  said  Ann  Grove,  the  said  intended 
wife  of  the  said  George  Duke,  should  sur- 
vive him  the  said  George  Duke,  she  should 
receive,  out  of  the  rents  and  profits  of  the 
said  sixteen  messuages  or  dwelling-houses 
erected  upon  the  said  piece  of  land,  for  and 
during  the  term  of  her  natural  life,  the 
sum  of  14^.  per  week ;  and  that  the  residue 
of  the  rents,  issues,  and  profits  of  the  said 
sixteen  messuaffes  or  dwelling-houses,  from 
and  af^er  the  decease  of  the  said  George 
Duke,  should  be  equally  divided  between 
and  amongst  the  then  children  of  the  said 
George  Duke  by  his  former  wife,  namely, 
William,  George,  Sarah,  John,  and  Eliza- 
beth, and  their  issue ;  and  for  which  tlic 
said  George  Duke  had  agreed  to  grant  and 
convey  the  said  piece  of  land,  sixteen  mcs- 
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tnd  aii^  of  inch  survivor,  do  and 
from  lime  to  time,  and  at  all  times 
fter,  aland  possessed  of  the  said  yearly 
imuea,  and  profits  of  the  said  piece 
nreel  of  land  or  ground,  messuages, 
lentat  or  dwelling-houses,  huildings, 
icamenta,  and  premises  lastly  hereby 
ad  and  conveyed,  or  mentioned,  or  in- 
1  so  to  be,  upon  trust  for  the  survi- 
MT  survivor  of  them  the  said  William 
»  George  Duke,  Sarah  Duke,  John 
»  and  Elisabeth  Duke,  and  their  issue ; 
I  case  all  of  them,  the  said  William 
I  George  Duke,  Sarah  Duke,  John 
I  and  Elizabeth  Duke,  shall  die  with- 
ftving  lawful  iasue  of  his,  her,  or  their 
mr  bodies,  then  that  they,  the  said  Ann 
Hits,  John  Wheeler,  Thomas  Harrison, 
William  Duke,  and  the  survivors  and 
for  of  them,  and  the  heirs  and  assigns 
*h  survivor,  do  and  shall  stand  pos- 
I  of  the  said  rents,  issues,  and  profits 
I  aaid  last-mentioned  piece  or  parcel 
d,  measuages,  tenements,  or  dwelling- 
a»  buildings,  hereditaments,  and  pre- 
» and  the  same  piece  or  parcel  of  land, 
lagea,  tenements,  or  dwelling-houses, 
ngs,  hereditaments,  and  premises,  upon 
fiw  the  right  heirs  of  the  said  George 
the  elder  for  ever,  and  to  and  for  no 
trust,  end,  intent  and  purpose  whatso- 


B  aaid  George  Duke,  the  settlor,  died 
ftbout  the  21st  of  November  1827. 
nid  William  Duke,  George  Duke, 
I  BOW  the  wife  of  John  Lightwood, 
Dnke  and  Elisabeth  Duke,  who  were 
lildren  of  the  said  George  Duke  by 
rroer  marriage,  are  still  living.  None 
HOB  had  any  issue  born  at  the  date  of 
id  Indenture  of  settlement ;  but,  be- 
that  time  and  the  death  of  the  settlor, 
dlowing  issue  of  the  children  of  the 
leorge,  by  his  former  marriage,  were 
-that  is  to  say,  William  Duke  the 
ter«  son  of  William  Duke ;  Elizabeth, 
ter  of  Sarah  Lightwood ;  William 
,  George  Duke,  Sarah  Duke,  and  John 
•  children  of  George  Duke,  making 
«ndchildren  of  the  settlor,  born  be- 
the  date  of  the  said  indenture  of  set- 
it  and  his  death.  Since  the  death  of 
p  Duke,  the  settlor,  the  said  Sarah 
irood  has  had  another  child,  namely, 
fea  Lightwood ;   and   the  said  John 


Duke,  the  son  of  the  settlor,  has  had  issue 
two  children,  namely,  Mary  Duke  and 
MariaDuke;  and  the  said  George  Duke  has 
had  issue  one  child,  not  yet  christened,  msk- 
ingfourgrandchildren,bom after  his  death. 

The  questions  for  the  opinion  of  the 
Court  were — 

Whether  any,  and  if  any,  what  estate 
and  interest  in  the  said  piece  of  land  nnd 
sixteen  houses  and  premises,  erected  by  the 
said  George  Duke  thereon,  passed  by  the 
said  indenture  of  settlement,  bearingjdate 
the  2nd  and  8rd  of  April  1818,  to  the  said 
William  Duke,  George  Duke,  Sarah  Light- 
wood,  John  Duke,  and  Elizabeth  Duke. 

Whether  any  and  what  estate  and  interest 
in  the  said  piece  of  land  and  sixteen  houses 
and  premises,  passed  by  the  said  indenture 
of  settlement  to  William  Duke  son  of  Wil- 
liam Duke,  Elizabeth  Lightwood,  William 
Duke,  George  Duke,  Sarah  Duke,  and  John 
Duke,  children  of  George  Duke,  being  the 
six  grandchildren  of  the  said  George  Duke, 
the  settlor,  who  were  born  between  the 
date  of  the  said  indentures  of  settlement 
and  his  death. 

Whether  any  and  what  estate  and  interest 
in  the  said  piece  of  land  and  aixteen  houses 
and  premises,  passed  by  the  said  indenture 
of  settlement  to  Thomas  Lightwood,  Mary 
Duke,  and  Maria  Duke,  the  grandchildren 
of  the  settlor,  who  were  born  after  his 
death. 

Barber^  for  George  Duke,  Sarah  Light - 
wood,  John  Duke,  and  Elizabeth  Duke. 
— First,  the  five  children  of  the  settlor 
took  an  estate  tail,  subject  to  the  life  in- 
terest of  the  settlor,  although  words  of  in- 
heritance are  not  used.  The  intention 
manifestly  was,  that  they  should  take  such 
an  estate  ;  and,  consequently,  this  case  re- 
sembles Galley  v.  Barrington (\\  where  it 
was  held,  that  an  estate  tail  passed  under 
the  limitationa  in  a  settlement  without  the 
word  **  heirs "  the  Court  construing  the 
deed  according  to  the  intention  of  the  set- 
tlor. 

[Bayley,  B. — The  foundation  of  the  opi- 
nion of  the  Court  in  that  case  was,  that  they 
thought  they  could  supply  that  word  from 
other  parts  of  the  settlement.] 

(1)  t  Bing.  391 ;  f.  c.  10  B.  Mo.  21 
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Secondly,  if  the  five  children  do  not  take 
an  estate  tail,  the  words  **  to  the  use  of  all 
and  every  the  child  or  children  of  George 
Duke^  by  his  former  wife,  and  their  issue/' 
give  them  an  estate  for  life ;  since  if  a  man 
give  lands  or  tenements  to  a  man,  et  semini 
suOt  or  exitibus  vel  prolibus  de  corfore  nto, 
to  a  man,  and  to  his  seed,  or  to  the  issues 
or  children  of  his  body?  i  hath  but  an  es- 
fate  for  life.  There  %^  Kcrc  no  distinction, 
as  the  limitation  of  the  remainder  by  tlie 
settlor  is  nominaitm  to  the  issue. 

[Bayley,  B. — Might  it  not  be  put  in 
this  way : — that  although  the  estate  will 
vest  in  the  five  children  in  esse,  it  will  open 
and  let  in  the  other  after  born-issue  ?] 

As  the  testator  has  not  used  words  of  in- 
heritance, the  authority  of  Lord  Coke  is 
against  this  construction.  The  settt^ement, 
therefore,  has  failed  as  to  the  issue,  but  a 
life  estate  passes  to  the  persons  m  esse,  and 
capable  of  taking  it  at  the  time  of  the  set 
tlement. 

Piggott,  for  William  Duke,  the  heir-at- 
law. — The  deed  is  void,  and,  therefore,  the 
heir-at-law  is  entitled  to  the  estate,  subject 
to  the  widow's  annuity*  The  intention  of 
the  settlor  manifestly  was,  that  the  most 
remote  generation  should  take  an  interest, 
since  the  trustees  are  to  stand  possessed 
of  the  residue,  "  from  time  to  time,  and  at 
all  times  thereafter,"  to  the  use  of  the  chil- 
dren named,  their  issue  lawfully  begotten, 
and  their  respective  issue.  The  word  issue 
is  a  word  of  purchase — Fttzherbert  v.  Heath' 
cole  (2).  A  remainder  once  vested,  cannot 
afterwards  open ;  and  to  hold,  that  the  chil- 
dren or  issue  in  esse  at  the  death  of  the 
settlor  should  take,  would  be  contrary  to 
his  intention.  If  the  words  "  from  time  to 
time,  and  at  all  times  thereafter,"  had  been 
omitted,  the  residue  might  have  vested  in 
the  issue  born  at  the  death  of  the  settlor; 
but  those  words  cannot  be  rejected,  and 
must  be  satisfied,  Mogg  t.  Mogg  (3).  The 
intention  was,  that  the  children,  grandchil- 
dren, and  subsequent  issue  should  take, 
which  cannot  be  effectuated ;  and,  therefore, 
the  deed  is  void. 

Cooper,  for  the  six  grandchildren  born  in 
the  lifetime  of  the  settlor. — The  children 
named  in  the  settlement  took  estates  for  life 


in  remainder,  and  the  six  grandchildren  bon 
during  the  existence  of  the  particular  estate 
were  entitled  to  equal  shares  as  tenants  h 
common.  This  construction  might  not  bi 
correctly  applied  to  a  will,  as  the  wore 
"  issue  "  used  therein,  is  in  general  taken  a 
a  word  of  limitation,  and  not  of  purdiate 
although,  even  in  the  case  of  a  will,  it  is  eon 
strued  as  a  word  of  purchase,  if  there  h 
other  words  inconsistent  with  an  intenlioi 
to  give  an  estate  tail — Doe  ▼.  BwmsaU(4] 
Doe  V.  Eloey  (5).  If  this  werel^  limitation  a 
an  estate  tit  prcesenii  and  not  in  remainder 
the  six  grandchildren  would  not  be  entitle^ 
neither  are  those  grandchildren  bom  afL« 
the  death  of  the  settlor,  since  when  «%, 
the  remainder  came  into  possession,  it  oo^ 
not  open.  Such,  however,  as  came  r%^ 
esse  during  the  life  of  the  settlor,  are  caipi 
ble  of  taking ;  for,  "  though  at  common  £1 
joint  tenants  must  be  capable  of  taking^ « 
one  and  the  same  time,  yet,  under  the  kana 
ing  of  uses  and  executory  devises,  persom 
may  be  joint  tenants  who  take  at  differes» 
times : — thus,  under  a  devise  or  limitatioa 
to  the  use  of  the  children  of  A,  tlie  esta^< 
may  vest  altogether  in  one ;  af\erwarA^ 
when  a  second  child  is  bom,  in  two;  um* 
afterwards,  on  the  birth  of  a  third  child,  ?^ 
the  three  ;  and  so  on  progressively,  as  tl^' 
children  are  born."  This  was  the  prindpK^ 
adopted  by  Lord  Eldon,  in  Mogg  v.  Mogg 
The  word  '*  issue  "  must  be  taken  as  dieng^ 
natio  personcB,  and  is  as  effectual  as  if  th^ 
children  and  grandchildren  alive  when  tb^ 
estate  vested  in  possession  had  been  nameA 
since  id  certum  est,  quod  cerium  reddi  poUsi  i 
and  those  persons  can  be  easily  ascertained 
by  the  Court. 

Barber,  in  reply. — The  deed  is  not  voii 
altogether,  but  is  good  for  such  limitatioai 
as  are  legal  and  sensible,  and  roust  stiad 
so  far  as  it  relates  to  the  five  childns 
named  therein.  The  only  question,  theft- 
fore  is,  whether  the  issue  are  to  partidpilt 
with  the  first  takers.  Lord  Coke  says,  tkt 
the  want  of  words  of  inheritance  redacH 
the  interest  of  the  first  nominee  to  an  estHe 
for  life ;  but  he  does  not  say,  nor  does  tai 
case  decide,  that  such  an  omission  «■ 
admit  the  issue  in,  jointly  with  the  tensntfbi 
life. 


(2)  Cited4  Ves.  794. 
(S;  1  Mer.  664. 


(4)  6  Term  Rep.  30. 

(5)  4  East,  S13. 
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tppeared  for  the  grandchildreu 
f  death  of  the  settlor. 
le  tmetees. 

r  afterwards  sent  the  following 


ior  granted,  that  the  inden- 
noent  of  the  2nd  and  drd  of 
vests  the  legal  estate  in  the 
Beially  entitled  under  it  (which 
argued  before  us,  and  upon 
.press  DO  opinion),  we  are  of 
an  estate  for  life,  subject  to 
14««  a  week  in  the  said  piece  of 
ses,  passed  by  the  said  inden- 
nent  to  the  said  William  Duke, 
,  Sarah  Lightwood,  John  Duke, 
b  Duke. 

ire  of  opinion,  that  no  estate 
issed  to  any  of  the  six  grand- 
be  settlor,  who  were  bom  be- 
lts of  the  settlement  and  his 
the  grandchildren  born  since. 

Lyndliurst. 

J.  Bayley. 

W.  Holland. 

J.  Gumey. 


DOffJM       .  CLARKE  0.  CLARKE. 

Ikarge/ar  payment  of  debts, 

fkkh  does  not  in  terms  import  an 
will  not  carry  such  an  estate  by 
revious  charge  upon  such  part 
''$  property  as  may  be  necessary 
'for  the  payment  of  his  debts. 

an  action  of  ejectment,  tried 

Ljrndhurst,  C.B.,  at  the  last 

the  county  of  Chester,  when 

was  nonsuited,  on  the  ground, 

er  of  the  lessor  of  the  plaintiff 

estate  for  life  in  the  premises, 

allowing  clauses  in  the  will  of 

rke,  of  Hough,  in  the  county  of 

giTe  and  bequeath,  and  charge 
my  property  as  may  be  neces- 
*quate  for  the  payment  of  my 

ve  and  bequeath  to  my  brother 
urke,  all  that  dwelling-house, 
ible,  and  garden,  with  all  lands 


appertaining  to  tlie  same,  lately  in  tlie  pos* 
session  of  John  Steele,  of  Wybunbury,  or 
his  mortgagee,  the  said  property  lying  and 
being  in  the  township  of  Wybunbury.  I 
also  give  and  bequeath  to  my  brother  Ri- 
chard Clarke,  all  the  share,  right,  and  pro- 
perty of  the  Hough  estate,  situate  in  the 
county  of  Chester,  as  left  by  my  late  father." 
JoneSt  Sefj.9  pursuant  to  leave,  moved  to 
set  aside  the  nonsuit,  and  to  enter  a  verdict 
for  the  plaintiff,— contendTiig,  that  the  devise 
to  Richard  Clarke  was  a  devise  of  real  pro- 
perty, in  respect  of  which  he  was  bound  to 
pay  the  testator's  debts;  and,  consequently, 
that  he  took  an  estate  in  fee*  He  relied  upon 
Doe  V.  Richards  (1),  and  he  also  contended, 
that  the  word  *' property,"  as  used  in  the 
will,  carried  the  fee. 

Lord  Ltmdhurst,  C.B. — Where  an  in- 
dividual is  charged  to  pay  debts,  he  must 
hold  the  estate  sufficiently  long  to  enable 
him  to  do  so  without  loss ;  but  if  the  estate 
itself  be  charged,  the  charge  follows  the 
estate,  and  all  who  take  it,  take  subject  to 
the  charge.  Here,  the  charge  is  upon  the 
whole  estate,  not  upon  the  individual,  or 
the  interest  he  ukes,  and  then  the  property 
so  charged  is  given  in  terms  which  import 
only  an  estate  for  life. 

Bayley,  B. — In  Doe  v.  RiehardSf  the 
testator  devised  the  estate  to  the  devisee, 
"the  legacies  and  funeral  expenses  being 
thereout  paid,**  which  was  held  to  import 
that  they  were  to  be  paid  by  the  devisee. 
In  this  case,  he  begins  by  charging  the  es- 
tate. One  or  two  cases  only  need  be  re- 
ferred to,  to  decide  this  question.  If  the 
devisee  be  personally  charged  with  the  pay- 
ment of  debts ;  or  if  the  devisee  be  charged 
on  the  quantum  of  estate  given  to  him,  he 
takes  the  fee.  Doe  v.  Snellin^(2).  To 
psss  a  fee,  there  must  be  words  importing  a 
charge  on  the  devisee,  or  on  the  estate  in  his 
hands — Roe  ▼.  Dam{S).  The  word  '*  pro- 
perty," here,  is  not  used  to  denote  the  qusn- 
tity  of,  but  the  description  and  local  situa- 
tion of,  the  estate. 

Rule  refused. 

(1)  3  Term  Rep.  556. 
.    (f )  5  £Mt,  67-98. 

(S)  3  Mau.  &  Selvr.  518. 
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CB  Ltiii>huist»  C.B. — The  Master, 
JDgt  mett  ex  parte;  and,  therefore, 
mat  ahew  that  hia  allocatur  it  well 

XBT,  B. — ^The  case  atands  thus  : — 
odge'a  order,' the  cause  and  all  mat- 
difference  are  referred  to  arbitration, 
e  coats  of  the  suit  and  of  the  reference 
«cted  to  abide  the  event  of  the  award. 
irder  ia  made  a  rule  of  court.  Then, 
It  atating  that  an  award  has  been  made, 
lefendant  obtains  a  rule,  to  shew 
why  an  attachnnent  should  not  issue 
t  the  plaintiff  for  non-payment  of  the 
Now,  those  costs  are  only  payable  in  a 
I  event,  and  to  know  whether  they  are 
e,  we  must  be  satisfied  that  the  event 
iken  place.  The  affidavits  do  not 
t,  neither  does  the  allocatur,  as  the 
r  acta  merely  on  the  statement  of  the 
that  an  award  has  been  duly  made. 

Rule  tUschargcd, 


Dber.3 

*l — Exeeuiion, 


DOB  d,  WILLIAMS  V.  EVAKS. 


r  execuikm  of  a  codicil,  re/erring  to  an 
lUed  mil,  on  the  same  sheet  of  paper, 
mg  to  the  provisions  of  the  Statute  of 
r,  teU  up  the  will  as  a  mil  of  lands, 

rtment  by  devisee,  under  the  will  of 
Evans.  The  will  was  prepared  by  a 
ting  miniater,  at  the  testator's  request, 
written  on  the  first  page  of  a  sheet 
aeap  paper,  a  blank  being  left  for  the 
of  the  executors,  and  ended  with  the 
''  In  witness  whereof,  I  have  here- 
et  my  hand  and  seal,  this  8th  day  of 
iber  1829."  On  the  second  page  was 
1  of  attestation ;  but  there  was  not 
d  or  signature  to  the  will,  nor  any 
ire  of  witnesses.  On  the  80 th  of 
7  1889,  the  testator  informed  three 
a  that  his  will  was  in  his  desk,  and 
9ok  out  the  paper  above  mentioned, 
Ided  it  up,  so  that  the  former  parts 
not  be  seen  ;  he  said,  '*  This  is  my 
od  executed  (in  the  presence  of  those 
s  who  signed  as  attesting  witnesses,) 
lowing  codicil,  without  date  or  seal, 
had  before  been  written  under  the 
tion  on  the  second  page  : — 


"Codicil — I,  David  Evans,  make  a  co- 
dicil to  the  foregoing  will,  and  thereby 
ordain  that  my  wife,  Ann  Evans,  be  entitled 
to  the  sum  of  200^  of  my  property,  in  case 
she  should  marry. — David  Evana. 
•'  (Witness)  John  Williams. 

John  Harry  Logengoch. 
William  Howell." 

Alderaon,  J.,  who  tried  the  cause  at  the 
last  Assizes  for  the  county  of  Carmarthen, 
being  of  opinion  that  the  execution  of  the 
codicil  was  a  good  execution  of  the  will, 
the  plaintiff  obtained  a  verdict:  now, 

Wtutcomb  moved  for  a  new  trial. — This 
will  was  incomplete,  as  the  names  of  the 
executors  were  not  inserted ;  and  it  waa 
void  by  the  Statute  of  Frauds,  as  a  will  of 
lands,  and  could  not  be  supported  by  the 
codicil — Attorney  General  v.  Barnes  (1). 

[Batlbt,  B. — The  effect  of  the  execution 
of  the  codicil  is  to  bring  down  the  will,  and 
make  it  speak  at  the  time  of  the  codicil 
being  executed  ;  unless  it  be  shewn  that  the 
testator  intended  to  execute  the  codicil  only, 
and  not  the  will.] 

Carleion  v.  Gr^n{ft)  is  in  point.  In 
that  case,  there  was  an  express  reference 
to  a  former  part  of  the  instrument,  as  a  sub- 
sisting instrument,  by  the  words,  "  and  this 
is  not  to  disannul  any  of  the  former  part 
made  by  me."  The  subsequent  disposition 
was  a  mere  memorandum  of  a  further  dis- 
])osition  to  be  added,  and  was  not  a  codicil; 
a  distinction  which  is  taken  by  Lord  Mans- 
field and  Wilmot,  J.,  and  considered  as 
leading  to  the  conclusion,  that  the  testator 
there  intended  to  treat  the  whole  of  the 
"  paper  writing"  as  his  will,  and  to  execute 
it  aa  such.  Here,  however,  the  codicil  de- 
scribes the  foregoing  part  as  a  will,  and  the 
codicil  alone  is  executed. 

Batlet,  B. — This  rule,  in  my  opinion, 
ought  not  to  be  granted,  as,  on  the  autho- 
rity of  Carleton  v.  Or^n  it  could  not  be 
sustained.  The  testator  here  made  what 
he  intended,  at  some  time,  should  be  his 
will,  which  waa  neither  executed  nor  wit- 
nessed :  and  the  question  is,  whether  the 
execution  of  a  codicil  subsequently  made, 
is  confined  merely  to  the  codicil,  or  does' 

(I)  f  Veni.597. 
(t)  1  Burr.  549. 
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EXCHEQCCR  OF  flCAS^  ke. 


MfC 


IMC  ttftvnd 


Tke  iviO  jad  eoi&d 
ifceflMM;  dbcet  «i 
teSemd  to  ifce  lil 
Ub  tkt   «3,  I 


docs  lo  rciier,  I 


after  tfaepicKa 
hrainrd  a  rale  to 
wfcj  the  dedarmdon  tkonld 


if  dMS  Mt  k  «pu 
«<3,rdi — [TEe  learned  iad^  here  read  die 
e»rlkdr^T1iere  are  three  «ia<s»es  to 
codicil  aad  I  thiok  tiat  the  tcataior,  «i 
he  exeeaccd  thia,  let  op,  io  pbaa  leraH, 
4ni^  the  eodidl  bat  the  wdL  The  oaij 
Ammakm  betfpeen  thia  case  and  Carsftia  ▼• 
Otijfu^  m  thk  :  the  trill  there  wai  aipied  ; 
hot  the  aigaing  of  a  will  of  laodi,  docs  not 
render  h  operative  frithin  the  statote,  and 
f  hereibret  ft  onist  hare  been  cooddercd  that 
the  execatioD  and  attestation  of  the  eodidl, 
gare  eflhct  to  the  wilL  The  langoage  of 
the  codicil  there  was,  that  it  should  not  dis- 
annol  an^  of  the  former  part,  which  ope- 
rates by  the  decision,  not  only  not  to  dis- 
annol,  hot  to  establish  the  former  part.  I 
cannot  distinguish  that  case  from  the  pre- 
sent;  but,  independent  of  authority,  I  sboidd 
be  of  optoion,  that  the  execution  and  attes- 
tation of  the  codicil  may  here,  with  good 
rirason,  be  applied  to  the  whole  contenu  of 
the  paper.  The  express  reference  made 
by  the  testator,  in  the  eodidl,  to  the  will, 
shews  his  intention  that  both  instrumenU 
should  be  operative. 

BoLLAXD,  B. — The  codicil  seu  up  the 
vi  ill,  and  renders  it  as  effective  as  if  the  tes- 
tator had  written,  '*  I  add  this  to  what  is 
written  before;  and  now  1  set  my  hand 
to  it." 

GuEXZT,  B.  concurred;  and — 

Rule  refused. 


&  S^Wil.  4.  c  S«.  s.  22,  as  a  plaintiff. 

•• — He  eooi 
ofthasaainefaad 


toiking 


of  the 


1832.     7 
Nov.  26.  3 


BAKER    AND    ANOTHER,    ASSIG- 
NEES, V.   NEAYE,  BART. 

/Imendmenl — Bankrupt — Actum, 

In  an  action  by  the  attignees  of  a  bankrupt, 
the  declaration  may  be  amended,  by  the  ift* 
scrtion  of  the  name  of  tlie  official  assignee  as 
a  plainlifft  unless  the  defendant  can  make  an 
affidavit,  tlvat  he  has  defended  the  action, 
solely  by  reason  of  the  non-joinder  of  such 
^assignee. 

Tiu>  wns  an  action  by  the  assignees 
chonen  hy  the  crc'ilitors  of  a  bankrupt,  in 


the 
pemitted  mst, 
ai  the  naose  of  a  ^feo. 
cowid  beaddiMN/, 
of  a  new  party  after  ao 
ao&radraMcd.  AD  theptoceid- 
had  been  carried  on  in  the  aamei  of 
prcaent  pbiariifi,  and  therefore  there 
nodiing  to  make  the  proposed  asMsd- 
distiiigiiished  this  ffm  the 
case  of  raiaam  t.  Tammt  (l\  where  the 
Court  allowed  the  capias  to  be  amended, 
as  a  new  original  was  there  sued  oat.    The 
delendant  in^t  hare  been  induced  to  resist 
the  action,  by  reason  of  the  non-jotDder  of 
the  official  assignee,  and,  if  that  were  th« 
case,  would  be  placed  in  a  situation  of  hard* 
ship,  by  the  interference  of  tlie  Coort,  io 
sufiering  such  an  amendment  to  be  made* 
Hmw^pkrey,  contra,  relied  on  Tabnm  v* 
Temami, 

Loan  Ltndhurst,  C.  B.— If  tlie  defen- 
dant could  make  an  affidavit  that  he  reiisted 
this  action  solely  on  the  ground,  that  the 
official  assignee  was  not  joined,  that  n^ 
be  a  reason  for  refusing  this  applicatios. 
Unless  he  can  do  this,  I  think  it  is  but  res- 
sonable  that  we  should  give  leave  to  nakt 
the  amendment,  on  payment  of  costs. 

Baylet,  B. — A  writ  of  error  has  been 
amended,  by  striking  out  the  name  of  ooe 
of  the  plaintiffs ;  and  the  record  has  beeo 
amended,  by  giving  the  defendant  a  difler* 
ent  christian  name.     In  reality,  the  action 
here  is  brought  by  the  assignees  of  the  bask- 
rupt,  who,  it  is  declared  by  the  Bankrupt 
Act,  shall  be  the  official  assigpnee,  and  tin 
assignee  or  assignees  chosen  by  the  ciefr 
tors ;  and  the  defendant  is  not  deceived  m 
put  to  any  real  inconvenience,  by  the  esr* 
rection  of  this  mistake  in  the  number  ft 
plaintiffs,  and  the  addition  of  the  luinieef 
the  official  assignee,  who  ought  to  be  joined. 

Rule  absobili. 
(1)  1  Bos.  &  Pal.  481. 
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I       >      WILKINSON  0.  M ALIN. 

^ — CoiU — NoH  Prat, 

C&mrtf  on  motkm,  will  not  alhm  a 
U  to  non  pros,  his  own  writ  of  error ^ 
paywtent  of  costs. 


Sefj.f  for  the  plaintiff  in 
I0¥ed  to  iioii  ftros,  the  writ,  without 
t  of  eottt.  He  cited  ft  Tidtts  Praet. 
hh  edit.)  wherein  it  is  laid  down 
It  fdmintiff  may  mm  pros,  his  own 
thoot  carrying  over  the  transcript  to 
t  of  error,  and  by  that  means  avoid 
Bent  of  coats  ;**  and  he  also  referred 
▼•  Richards {l)t  and  MUborn  ▼. 
)d{t)t  as  decisive,  that  by  the  sta- 
Hen.  7.  c.  10,  the  defendant  in 
It  not  entitled  to  any  costs  before 
m  of  the  writ. 

IT,  B. — ^The  case  of  Salt  y.  Richards 
m  pros,  by  the  defendant  in  error ; 

motion  to  non  pros,  at  the  instance 
plaintiff  himself.  He  may  have  a 
son  pros,  without  leave  of  the  Court ; 
t  require  a  rule,  it  seems  to  me  he 
for  the  indulgence  of  the  Court,  and 
I  but  reasonable,  as  he  has  sued  out 
f  error  improperly,  that  the  indul- 
bonld  be  granted  on  payment  of 
The  cases  referred  to,  do  not  say 
eotts  are  payable ;  and  there  is  this 
on,  that  in  the  other  courts  no  ex- 
art  incurred    before  transcribing, 

there  are  in  this  court. 


>    IVANS  V,  WILLIAMS. 

ler.  3 

eni — Discharge — New  Promise, 

msusory  note  given  hy  an  insolvent 
'  dueharge,for  the  amount  of  a  prO" 
nde  gioen  before  such  discharge^  in 
t  prevent  the  surety  therein  from 
edt  isa  new  contract  or  security  for 
of  an  old  debt  within  the  protection 
K  4.  c.  57.  f.  61,  and  in  respect  of 
ierefore^  the  insolvent  is  not  Uable, 

(1)  7  East,  111. 

(t)  I  M»u.  ft  Selw.  104. 

Sesies,  IT.—Exciieq.  Vl, 


Assumpsit  on  a  promissory  note  by  the 
defendant  and  one  Edwards.  Plea«— the 
general  issue,  and  a  discharge  under  the  act 
for  the  retief  of  Insolvent  Debtors,  7  Geo.  4. 
c.  57, 

It  appeared,  at  the  trial,  before  Alderson, 
J.,  at  the  Summer  Assiies  for  Carmarthen, 
that  the  defendant  and  Edwards,  as  his 
surety,  had  given  a  promissory  note,  from 
which  the  defendant  was  discharged  under 
the  Insolvent  Act :  but  afterwards,  on  the 
plaintiff  applying  to  Edwards  for  payment 
of  the  note,  the  defendant  joined  Edwards 
in  the  note  sued  upon,  for  the  amount  of  the 
old  note,  with  interest  and  charges.  The 
learned  Jodge  having  nonsuited  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the 
amount  of  the  rule,  now — 

John  Evans  moved. — As  there  was  here 
a  distinct  consideration  of  forbearance  to- 
wards the  surety,  7  Geo.  4.  c.  57,  a.  61. 
does  not  apply,  as  it  extends  only  to  cases 
where  the  original  debt  ,is  the  sole  consi- 
deration for  the  new  promise.  The  61st 
section  was  introduced  into  that  act  to 
remedy  such  a  mischief  as  was  apparent  in 
Sweenie  v.  Sharp  {l)f  where  it  was  held, 
that  a  cognovit  given  after  an  insolvent's 
discharge,  for  a  debt  upon  which  proceed- 
ings had  been  previously  commenced,  con- 
stituted a  new  agreement,  and  rendered  the 
defendant  liable  notwithstanding  his  dis- 
charge. In  this  case,  however,  although 
the  old  debt  was  discharged,  and  could  not 
be  revived,  yet  as  Edwards  still  remained 
liable,  the  note  is  valid,  as  a  new  contract 
or  security  for  the  debt  of  Edwards^  in 
consideration  of  the  plaintiff's  forbearance 
to  sue  him.  The  defendant,  on  this  con- 
tract, therefore,  is  in  the  situation  of  a  third 
party,  and  is  not  protected  by  the  act. 

Lord  Lyndhurst,  C.  B. — I  think  that 
the  nonsuit  was  right.  The  defendant,  after 
his  discharge,  executed  a  new  note,  includ- 
ing the  same  sum  of  money,  and  for  the 
same  debt,  for  which  he  was  before  liable, 
and  had  been  discharged.  The  statute  7 
Geo.  4.  c.  57,  s.  61.  enacts,  that  no  action 
shall  be  brought  for  ^  any  debt  or  sum  of 
money,  or  upon  any  new  contract  or  secu- 
rity for  the  payment  thereof,"  with  respect 
to  which  the  party  shall  have  become  enti« 

(1)4  Biag.  5f ;  n  c.  5  Law  Joiim.  C.P.  S8, 

G 


BXilH&aBBft  JF  ffffAH; 


:*^.  ipt.  -Jvs  time  W"  enHtknum^  ins  die: 
><j0«W)<r«  «iiMt  ruil.  rtie  piaiiintf'wB  ant 
v>4r  9  R^rl  ^  ^nriifl^  mid 
^  rvrify  :  -jrh^refim?,  ae  9n^;i 
■'rt<  wMi  ImU,  jod  dut  the 

lU^i^aWMfi  —  Aiui  fbe 
«wfh,  tiMM;  the  i»i«i  (mU,  b^ 
*:f«H|^  h7  the  laiMi  fieiSnMiaacul  chewd  piss 
^vS'we  aiWged,  «MH{hc  aoc  f»  be 
'V'^^iMe  he  My9,  "  dwc  the  ah^ 
jv;m  ;nvi  <ie*ll  m  F^«rl  <»^  Scirliu^  ia 
^lyt  ^m  M  ie  above  aUeged  ^  mnriaaiing 
"^^  ^l»e  c/>^ir.fr7. 

/^i>4^r  thii^|^»  rhat  fhe  piaiar^ff  bad  nee  ■» 
hf^  MKt  r^i«a€t4)f>  aet  forth  bow  aikd  by 
i»^at  m«an«  an<i  in  what  naanner  bia  ssp- 
p<M«4  /Hipht  to  the  taid  dignity  of  Earl  af 
Hr»flin|t  ^^  aecrned  to  ^»im  the  plaiatifl^ 
and  bad  not  ahewn  the  Coort  in  h»  Maid 
Mplieati/m  bow  and  in  wbai  aaaoiier  he 
htmntlf  Of  anv  aneeator  of  hia,  attained  to 
tri#>  mkI  di^nity^  nor  set  forth  whether  or 
fffd  \t^  m  Karl  of  Stirling  bj  creation,  or  hj 
nn9,  m  by  d«acent|  or  how  otherwiae. 

//fUf  in  aoppr/rt  of  (be  demurrer. — ^Tbe 
r^pVtcHtUmt  e//fM:liidif>g  to  the  eouoUy,  ia 
b;id«  ft  Hora  fiot  appear  on  the  record 
wU^fp  Hlirlin^  la,  and  therefore  the  dignitj 
i'\n'wwi\  mnni  Ik?  intemledtobe  an  Eoffliah 
tUntuiy,  If  the  plaintiff  waa  created  bj 
writ,  that  in  matter  of  record,  and  conse- 
Miiiinily  triablnby  I  he  recorda  of  parliament, 
n  by  patenti  tba  Icttara  patent  ahouldhave 
barn  Mi  forth,  when  the  defendant  might 
havff  rinciined  nr»9i  conattii,  and  the  grant 
wniiM  have  been  proved  by  production  of 
the  If  ttrre  patent.  1'he  only  caae  in  which 


trnUe  br  the 
ciaiimbv' 

-  _  ^  ..____ 

ic  la  ineuBbcsit  apon  the  nrt? 

a.dicmtT  CO  ^et  ferth  haw  he  te- 

.:UiU»  preeedeala  eatabUi  th^ 

▼.  thm  Rml  f^  ir^iM(l); 

at*  aacfa  a  ndeiaMai- 

OB    P^Bai^niE  VBD 

to  the  oBtHeafthe 

cbK  mHie  of  txiri^    As  lUt 

to  be  ao  Eag&b  dipiqr, 

~    to  9D  to  orial  aa  tUi 

laiacaBBDtbe 


berik 

bewthedigMiy 

T.  Cooir(2^lk 

abeceiiMBl  toMiia- 

thathem 


bonod  CO  ahew,  not  loh 
nfhu  hoc  bow  hederived  thatright  u 
'•M  Sid  :n  die  ante  to  TAe  Centen^Iif- 
^i^tf'f  ^3aa  j  \  *«  dnke  or  not  duke,  eiri  ar 
i«  baron  or  not  baroo,  ahall  ail  k 
37  die  Gauntry,  bat  by  record ;  fcr» 
it*  Jbasw  be  lorda  of  pariiaflBent,  it  appetft 
by  Eeooni»  and,  tfaereibre,  by  record^fiSt 
:be  king's  wriu  it  ought  to  be  certified.' 
A^auu  **  If  iaaoe  be  taken  whether  a  banni 
<7r  HOC  earl  or  not,  tbia  shall  not  be  tried 
per  ^m^  but  by  the  record  by  wbidi  it 
appears  that  he  waa  a  peer  of  parliament; 
for,  wicboot  matter  of  record  be  cannot  be 
a  peer  of  parliament.'*   Lord  Aherganms/i 
ease,  4.,  and  in  The  CoMMtest  of  Skremtfmiff 
ente  5  <,  ^  If  a  baron,  earl,  or  lord  of  par- 
liament, and  peer  of  the  realm,  be  pUiAtif 
in  any  action,  and  the  defendant  will  plead 
that  be  ia  not  a  baron,  &c.,  as  he  b  named 
in  the  writ,  tbia  shall  not  be  tried  bya 
jury,  but  by  the  record  in  the  Cbaneerjt 
which  imports  by  itaelf  solid  truth." 

[Loan  Ltvdhukst,  C.B. — Must  weiot 
take  it  that  tbia  was  an  Eogliah  earMaat* 
and  ahoold  not  the  plaintiff,  therefore^  '^ 
his  replication  hare  atated  how  he  becaas 
earl?] 

PlaUf  contra. — The  plea  ia  bad,  as  it  gifi> 
no  better  writ. 

[Loan  Lthdhurst,  C.B. — How  can  tbt 

(0  S  Went.  295. 

(S)  2B.&C.871;  ••«.  4D.  &R.  594. 

(3)  6  Co.  59. 

(4)  ltCo.71. 

(5)  Ibid.  94. 
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.  dp  ihat?    He  cumot  give  the 
kreal  name. 

r»  B« — ^The  rules  of  pleading  do 
!«  a  raan  to  do  that  which  it  un- 
»  or  impoeaible.] 
re  is  an  express  averment  in  the 
n,  that  the  plaintiff  is  Earl  of  Stir- 
lefimdaot  ought  to  have  pleaded 
d  not  in  abatement ;  but  if  this 
IS  a  plea  of  misnomer,  then  Alex* 
rl  of  Stirling,  may  be  read  as  one 
lie  same  manner  as  in  the  case  of 
Soans  (6),  the  Court  assumed 
D  otherwise  John,"  to   be   only 


LTNAHuasT,  C.  B. — We  cannot 
eyes  to  this  being  treated  as  a 
It  is  treated  as  a  dignity  in  the 
my  in  the  plea,  and  in  the  replica* 
1  it  is  treated  in  the  declaration 
i^ish  dignity  ;  for,  if  not,  the 
ould  have  been  properly  described 
ristian  and  surname.  The  aver- 
be  body  of  the  declsration  does 
way  the  defendant's  right  to  plead 
lent. 

r,  B. — If  this  were  not  meant  to 
ty  ofthe  realm,  the  plaintiff  would 
«d  as  A.  B.,  giving  him  his  proper 
and  surnames,  commonly  called 
tirling.  In  ordinary  cases  a  plea 
lent  roust  give  a  better  writ,  but 
is  restricted  where  a  particular 
exclusively  in  the  knowledge  of 
ite  party.  Here  the  plaintiff  must 
ter  than  the  defendant  how  he 
s  dignity,  and  the  defendant,  there- 
lot  be  expected  to  state  how  the 
lUght  to  be  described. 


>     WARD  e.  SWIFT. 

-^Execution —  Will, 

T  to  appoint  by  will  to  be  duly  tx€~ 
published^  under  the  hand  and  seal 
atrixt  in  the  presence  ofy  and  at' 
three  or  more  credible  nitneetes^  is 
y  an  imtrumentt  signed,  sealed,  and 
OJ  a  last  will  and  testament,  con- 

(6>3£a»t,  111. 


eludmgamdaltestedatfolhwM : — **In  miimeu 
whereof  I  home  set  my  hand  and  teal  hereto^ 
this  5th  day  of  August  \SOl,  in  the  presence 
of  the  undemritten.  Mary  Swift,  (l.  s.) 
Signed,  sealed,  and  delivered,  this  Bth  day  of 
August  ISOl,  as  the  last  will  and  testametU 
of  the  said  iestatrixp  Mary  Swift,  who  in  her 
presence,  amd  in  the  presence  of  each  other ^ 
have  put  our  names  as  witnesses  thereof** 

The  Lord  Chancellor  sent  a  case  for  the 
opinion  of  this  Court,  in  substance  as  fol- 
lows : — 

By  indentures  of  lease  and  release,  Samuel 
Bladen  conveyed  certain  premises  to  Tho- 
mas Finch,  and  his  heirs,  subject  to  a  power 
to  Mary  Swift,  to  be  executed  by  deed,  or 
will,  "duly  executed  and  published,  under 
her  hand  and  seal,  in  the  presence  of,  and 
to  be  attested  by  three  or  more  credible 
witnesses."  The  issue  was  tried  at  the 
Spring  Assises,  1892,  for  the  county  of 
Kent,  when  the  jury  found  that  Mary 
Swift  signed,  sealed,  and  delivered,  as  her 
last  will  and  testament,  in  the  presence  of 
the  three  witnesses  attesting  the  same,  an 
instrument,  which  concluded  and  was  at- 
tested as  follows : — 

"In  witness  whereof  I  have  set  my  hand 
and  seal  hereto,  this  5th  day  of  August, 
A.D.  1801,  in  the  presence  of  the  under- 
written. 

"  Mary  Swift,  (l.  s.) 
"  Signed,  sealed,  and  de- ' 
livered,  this  5th  day  of 
August  1801,  as  the  last 
will  and   testament    of 
the  said  testatrix,  Mary 
Swift,  wlH).  in  her  pre-  J-^jj";'^  ^^^^Zi^^ 
senee,  and  in  the  presence 
of  each  other,  have  put 
our  namee  as  witnesses 
thereof.  J 

The  question  for  the  opinion  of  the 
Court  waa,  whether  the  will  of  Mary  Swift, 
dated  the  5th  day  of  August  1801,  was  a 
due  execution  of  the  power  which  she  had 
under  the  deed  of  the  10th  day  of  Novem- 
ber 1795. 

Hutchinson,  for  the  plaintiff. — ^The  will 
was  a  due  execution  ofthe  power,  although 
the  word  "  published,'*  is  not  used  in  the 
attestation.  That  word  is  not  an  expres- 
sion of  law,  and  is  not  to  be  found  in 
the  Statute  of  Frauds ;  and  in  order  to 


Henry  Francis. 
John  Garnham. 
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comply  with  the  terms  of  the  power,  it 
is  only  necessary  to  ascertain  the  mean- 
ing of  the  word  "published,"  to  see  if 
those  terms  are  satisfied.  In  Moodie  v. 
ReidiX),  Gibbs,  C.J.  says:  *<  I  called 
on  the  bar  to  say,  what  pubUcation  was. 
1  do  not  wonder  that  I  have  no  answer ; 
for  though  the  parties  use  the  term  '  pub- 
lication/ it  is  a  term  in  this  sense  unknown 
to  the  law  ;*'  and  he  afterwards  observes, 
"  1  do  not  know  what  the  publication  of  a 
will  is.  I  can  only  suppose  it  to  be  that 
by  which  a  person  designates,  that  he  means 
to  give  effect  to  a  power."  Signing,  seal- 
ing, and  delivering,  therefore,  satisfy  the 
term  "  publication,"  as  they  amount  to  a 
declaration,  that  the  party  intends  the  in- 
strument to  be  effective.  In  Stanhope  v. 
Kerr(Ji\  the  power  was  required  to  be  exe- 
cuted by  will,  **  signed  and  published  in 
the  presence  of,  and  attested  by  two  or 
more  credible  witnesses ;"  and  it  was  held 
not  to  be  complied  with  by  the  subscrip- 
tion of  three  witnesses,  under  the  words 
"  in  the  presence  of;"  but  that  case  cannot 
be  considered  to  establish  the  necessity  of 
stating  publication  in  terms  in  the  attesta- 
tion. It  is  also  objected,  that  the  attesta- 
tion does  not  expressly  state  by  whom  the 
will  was  executed.  The  words,  however, 
as  **  witnesses  thereof"  clearly  import,  that 
the  parties  were  witnesses  of  the  "signing, 
sealing,  and  delivering,  of  the  will;"  and  if 
so,  that  the  testatrix  was  the  party  who 
signed. 

Piatt,  contra. — The  ceremony  prescribed 
by  the  creator  of  a  power,  must  be  strictly 
complied  with,  however  unimportant  or  im- 
material— Hawkins  V.  Kewp{ii) ;  and  if  this 
power  to  execute  by  will,  do  not  appear  by 
the  attestation  to  be  satisfied,  parol  evidence 
cannot  be  resorted  to,  to  supply  the  defect. 
The  form  of  attestation  does  not  import 
that  the  will  was  duly  '*  executed"  in  the 
presence  of  three  witnesses,  but  is  con- 
sistent with  a  signing  by  a  third  person  in 
another  room,  and  a  mere  acknowledgment 
by  the  testatrix,  in  the  presence  of  the  wit- 
nesses. The  word  "  thereof"  only  applies 
to  the  preceding  part  of  the  attestation, 
and  does  not  in  any  way  import  a  signing 
by  the  testatrix. 

(1)  7T«uni.S55. 

(tf )  «  Sim.  &  Stu.  S7 ;  t.  c.  2  Law  Journ.  Cb.  166. 

(5)  S  East,  410. 


[Lord  Ltndhurst. — The  will  is  t 
duly  executed  under  her  hand  and  set 
the  presence  of  three  witnesses.  Sap 
she  bad  signed  and  sealed  in  her  own  n 
and  afterwards  acknowledged  it  in 
presence,  would  not  that  have  satiafiec 
power  ?] 

The  signing,  sealing,  and  publicatioi 
required  to  be  in  public,  and  in  the 
lence  of  the  witnesses.  The  attesti 
does  not  shew  that  the  will  was  duly 
lished,  as  the  word  '*  delivered "  ii 
equivalent  to  "  published." 

[Lord  Lynduurst,  C.B. — It  is  ^ 
livered  as  the  last  will  and  testament,'*' 

The  Court  afterwards  sent  the  fblloi 
certificate  : — 

We  have   heard   this  case   argued 
counsel,  and  are  of  opinion,  that  the 
of  Mary  Swift  was  a  due  execution  of 
power  which  she  had  under  the  deo 
the  10th  of  November  1795. 

Lyndhurst. 

J.  Batlby. 

W.  Holland. 

J.  GURNEY. 


1832.     \ 
Nov.  20.  S 


anonymous. 


Attachment — Bad — Attorney. 

An  attachment  against  the  sher^fm 

,  bringing  in  the  body  is  irregular^  when 

^  rule /or  allonance  of  bail  has  not  been  dt 

up  by  reason  of  the  misconduct  ofthefk 

tiff^s  attorney, 

Ttierefore,  where  the  Court  permitted 
to  justify  after  the  usiuU  time^  on  cond 
that  the  rule  for  allowance  should  no 
drawn  up  until  an  acknowledgment  t^ 
plaintiff*s  attorney ^  that  he  had  not  insttm 
counsel  to  oppose,  was  produced,  and 
plaintiff's  attorney  admitted  that  he  had 
instructed  counsel,  but  refused  to  give  i 
acknowledgment, — an  attachment  against 
sheriff' afterwards  obtained^  was  set  atidt 
irregularity. 

Bail  had  been  allowed  to  justify  at 
rising  of  the  Court  on  the  15th  of  Movi 
her,  tlie  Court  directing,  that  the  rule 
allowance  should  be  drawn  up  on  prod 
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koowledgment  by  the  plaintifTs 
Jiftt  he  had  not  instructed  counsel 
the  bail.  The  defendant's  attor- 
npon  him  and  inquired  if  he  had 
counsel,  and,  receiving  an  answer 
patiTe,  told  him  what  had  taken 
i  requested  he  would  give  the 
Igment  directed  by  the  Court, 
tiff's  attorney  then  said  the  bail 
•ed — refused  to  give  the  acknow- 
— and  obtained  an  attachment 
B  sheriff. 

t  had  obtained  a  rule  to  shew 
r  this  attachment  should  not  be 
or  irregularity. 

ntended,  that  the  attachment  was 
^lar,  as  the  rule  for  allowance 
sen  drawn  up. 

',  B. — It  was  the  duty  of  the 
rben  applied  to,  to  act  under  the 
9f  the  Court ;  and  since  the  rule 
owance  has  not  been  drawn  up 
of  his  refusal  to  give  the  acknow- 
he  ought  to  suffer. 

BuU  absoiule. 


The  CouET,  on  an  inspection  of  the  bail- 
bond,  said,  it  was  enough  that  the  defen- 
dant had  adopted  the  language  and  de- 
scription of  the  bail-bond,  and,  therefore. 

Rule  dhchargedn 


>     SANGROVIER  0.  l'aMT. 

--Misnomer —  Waiver, 

tri  will  not  order  a  bail-bond  to  be 
pto  be  cancelled^  on  the  objection 
f'endant  is  misnamed  in  the  affidavit 
i  process^  if  he  is  similarly  named 
bond, 

*endant  was  described  in  the  affi- 
M  to  bail,  and  in  the  process  as 
I'Amy.  He  was  similarly  de- 
the  bail-bond  given  to  the  sheriff*; 
the  illegibility  of  the  defendant's 
ig,  it  was  difficult  to  discover 
le  spelling  of  his  signature  cor- 
with  that  of  the  name  in  the 
m  bail-bond.  On  an  affidavit  that 
me  was  Lam  is,  the  defendant  had 
I  rule  to  shew  cause  why  the 
should  not  be  delivered  up  to  be 

son    appeared   to  shew   cause, 


1833.       >      JBFFERT    III    re   THB    BXSCU- 

Nov.  26.  3  TORSiiip  or  dow. 

Practice — Revenue. 

A  party  cannot  shew  cause  against  a  rule 
on  the  revenue  side  of  the  Court,  unless  the 
original  affidavits  on  which  cause  is  to  be 
shewn  be  m  eowt,  or  he  has  taken  offke  copies 
thereof. 

On  a  rule  nisi  for  an  attachment  for  not 
rendering  an  account  under  the  legacy  duty 
acts,  affidavits  to  shew  cause  were  made 
before  a  country  commissioner,  and  were 
afterwards  filed.  Noofflce  copies  had  been 
obtained  on  the  part  of  the  defendant,  nor 
were  the  originals  in  court. 

Erie  proposed  to  shew  cause  from  the 
copies  of  the  affidavits  in  his  brief,  but — 

Per  Curiam, — Cause  cannot  be  shewn 
unless  the  Court  have  either  the  originals 
or  office  copies  to  refer  to. 

Rule  enlarged. 


1832.      > 
November.}    Hucwa  i,.  oordok. 

Replevin — Pledges — Pleading. 

The  sheriff  is  not  bound  to  take  more  than 
one  pledge,  in  replevin  of  cattle  damage 
feasant. 

In  an  action  against  the  sheriff,  for  taking 
insufficient  pledges,  in  replevin  of  cattle  da* 
mage  feasant,  the  declaration  muit  state  the 
award  of  a  writ,  de  retomo  habendo. 

A  count  for  not  restoring  the  cattle,  is  bad. 

The  first  count  of  the  declaration  stated, 
that  the  plaintiff*  took  certain  sheep  of  one 
J.  F.  Reeves,  doing  damage  in  a  certain 
close  of  the  plaintiff^'s,  as  a  distress,  and 
impounded  the  same,  until  the  defendant, 
as  sheriff  of  the  county,  caused  the  same 
to  be  replevied,  and  made  deliverance  of 
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ioned  at  the  iDstanee  of  the  said  J. 
.,  were  duly  removed  from  and  out  of 
onnty  court  of  the  said  sherifT  of  the 
SNnity,  into  the  court  of  our  said  Lord 
king,  before  the  King  himself,  at  West- 
ter,  by  virtue  of  His  Majesty's  several 
of  rt,fa,  lo.,  before  then  duly  sued 
Nosecuted  out  of  the  Court  of  our 
Lord  the  King,  of  his  Chancery  at 
minster  aforesaid,  returnable  respec* 
f  before  our  said  Lord  the  King, 
ke.,  wheresoever,  &c. ;  and  that  the 
I.  F.  R.,  before  and  at  the  time  of 
nid  several  removals  of  the  said 
«1  plaints  in  those  counts  mention- 
nd  from  thence  continually  to  the 
of  the  exhibiting  of  the  said  bill  of 
lid  plaintifT  in  this  behalf,  hath  duly 
tuted  and  still  is  duly  prosecuting  his 
leveral  suits,  between  the  said  J.  F. 
id  the  now  plaintiff,  of  and  in  the  said 
•I  takings  and  detainings  ;  and  that 
aid  several  suits,  at  the  time  of  the 
liting  of  the  said  bill,  were,  and  still 
ending  in  the  said  court  of  our  said 
the  King,  &c.,  and  not  in  any  way 
1  or  determined  ;  concluding  with  a 
cation,  &c. 

the  second  count,  actio  non  ;  because, 
e  the  exhibiting  of  the  bill  of  the 
iff* against  the  defendant,  at  the  county 
of  the  said  sheriff,  holden  at  Ilches- 
I  and  for  the  said  county,  and  within 
risdiction  of  the  same  court,  to  wit, 
!.,  the  said  J.  F.  R.  did  appear  before 
en  suitors  of  the  said  court,  to  wit,  J. 
1 R.  F. ,  (the  same  court  then  being  the 
ounty  court  of  the  said  sheriff,  holden 
iforesaid,  in  and  for,  &c.,)  after  the 
ying  and  making  deliverance  in  the 
?cond  count  mentioned  ;  and  he,  the 
.  F.  R.  having  theretofore  duly  levied 
aint,  without  the  writ  of  our  said 
the  King.  And  the  same  plaint  hav- 
Tetofore  beenduly  entered  in  the  same 
against  the  said  now  plaintifT,  for 
iking  and  detaining  in  that  count 
>ned ;  and  that  such  proceedings 
thereupon  had  in  the  said  plea,  that 
ardt,  and  before  the  exhibiting  of 
id  bill  of  the  plaintifT  in  this  behalf, 
,  on  &c.  the  said  plaint,  at  the  in- 
of  the  said  J.  F.  K.  was  duly  re- 
Is  &c.  (as  in  last  plea). 
:he  firat  count,  actio  non ;  becauaCi  be- 
m  Sesies.  II.— Exchf.q.Pi.. 


fore  the  making  deliverance  of  the  diatreaa 
in  that  count  mentioned,  to  wit,  on  &c.,  at 
&c.,  he,  the  defendant,  being  then  sheriff 
as  aforesaid,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
did  take  and  receive  from  the  said  J.  F. 
R.  pledges  for  the  prosecuting  of  the  suit 
of  the  said  J.  F.  R.  against  the  now  plain* 
tifT,  for  the  taking  and  detaining  in  that 
count  mentioned,  and  also  for  the  return 
of  the  said  cattle,  &c.,  if  a  return  should 
be  awarded,  to  wit,  a  certain  bond,  as  here- 
inafter mentioned ;  and  the  said  J.  F.  R. 
and  one  R.  J.,  on  the  day  and  year  afore- 
said, at  &c.,  by  the  same  bond,  sealed  with 
their  respective  seals,  and  now  shewn  to 
the  Court  here,  did  jointly  and  severally 
acknowledge  themselves  to  be  held  and 
firmly  bound  to  the  defendant,  so  being 
such  sheriff,  in  the  sum  of  60/.,  with  a  con- 
dition thereunder  written,  that  if  the  said 
J.  F.  R.  did  and  should  appear  at  the  then 
next  county  court  of  the  said  sheriff,  to  be 
holden  at  I.  in  and  for  the  said  county,  on 
Wednesday  the  15th  day  of  February  then 
next,  and  then  and  there  prosecute  with 
effect  and  without  delay  his  suit,  which 
he  had  commenced  against  the  now  plain- 
tiff, for  wrongfully  taking  and  unjustly  de- 
taining his  cattle,  &c.,  for  damage  feasant, 
supposed  to  be  committed,  as  it  was  said, 
and  did  duly  make  a  return  of  the  said 
cattle,  &c.,  if  a  return  thereof  should  be 
adjudged  by  law;  and  likewise  did  and 
should  keep  harmless  and  indemnified,  the 
said  sheriff,  his  county  clerk,  deputies, 
bailiffs,  and  assistants  of,  from,  and  against 
all  action  and  actions,  costs,  charges,  and 
expense!  touching,  or  in  anywise  concern- 
ing the  replevying  and  delivering  of  the 
said  cattle,  &c.,  then  the  said  obligation  to 
be  void  and  of  none  effect,  or  else  to  be 
and  remain  in  full  force  and  virtue ;  that 
the  said  bond,  at  the  time  of  taking  thereof, 
and  of  making  deliverance  as  aforesaid, 
was  and  still  is  a  good  and  sufficient  pledge 
for  the  pursuing  of  the  said  suit,  and  for 
the  return  of  the  said  cattle,  &c.,  accord- 
ing to  the  form  of  the  statute ;  and  that 
the  said  J.  F.  R.,  at  the  time  of  his  be- 
coming pledge  and  surety  in  that  behalf  as 
aforesaid,  and  of  the  making  deliverance 
as  aforesaid,  was  and  still  is  a  good,  able, 
sufficient,  and  responsible  surety,  for  the 
parsuing  of  the  aaid  suit  aa  aforesaid,  and 
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ike  such  a  bond,  as  one  pledge 

•  The  third  count  alleges,  that 
aking  a  bond  from  Reeves  and 
nt  sureties,  he  took  a  bond  from 
I  Jones,  and  that  Jones  was  in- 

That  count,  however,  does  not 
leeves  was  insufficient,  and  turn 
t  he  was  not  sufficient  as  a 
he  fourth  count  is  bad,  as  it 

•  allegation  of  a  writ  de  retomo 
hkh  objection  applies  to  all  the 
ts.  The  last  count  is  for  not 
be  goods,  which  it  was  not  the 
ty  to  do.  His  duty  was  to  take 
on  should  have  taken  the  pro- 
hj  sning  out  a  retorno  habendo. 

Judgment  for  the  defendant. 


E 


WILKS     AND     ANOTHER     ▼. 
HEBLBT. 


Pkading  —  Sureties  —  Assessed 

tkg  swreties  in  a  bond  given  for 
net  of  the  duties  of  a  collector  of 
teSf  ikeming   that  the  commis^ 

Tteewer-general  have  not  taken 
I  ore  directed  by  the  acts  relating 
wd  taxeSf  to  examine  the  accounts 
ret  payment  frofn  the  collector^ 
general  demurrer, 
that  the  commissioners  did  not 
r  person^  or  seize  the  estate  of  the 
bad;  as  such  a  plea  should  set 
kre  were  lands  or  goods  of  the 
iat  might  have  been  seized^  to 
l^iencyt  for  which  the  bond  is 


bond.     On  oyer  prayed,  it  ap- 
the  bond  was  from  one  George 
collector  for  the  liberty  of  Old 
be  division  of  Finsbury,  nomi- 
kppointed  by  the  commissioners 
he  parish  of  St.  Luke,  in  the 
!>'insbury,  in  the  county  of  M id- 
le execution  of  the  acts  relating 
taxes,  (43  Geo.  3.  c.   99,  48 
Geo.  3,  59  Geo.  3,  1  Geo.  4. 
2  Geo.  4.  c.  113,  3  Geo.  4. 
>  Geo.  4.  c.  88,)  and  the  defen- 
e  James  Foster,  as  his  sureties 
tifl^  being  two  of  the  commis- 


sioners acting  in  the  execution  of  the  said 
acts  for  that  division. 

The  condition  (after  reciting  that  Tug- 
well  had  been  duly  appointed  collector,  and 
that  one  of  the  duplicates  of  assessments 
had  been  delivered  and  given  in  charge  to 
him,)  was,  that  if  the  said  George  Tugwell, 
Joseph  Heeley,  and  James  Foster,  or  either 
of  them,  should  duly  pay,  in  pursuance  of 
the  directions  of  the  said  statutes,  all  sueh 
sum  or  sums  of  money  assessed  in,  and  to 
be  collected  in  the  said  liberty  by  the  said 
George  Tugwell,  as  such  collector  as  afore- 
said ;  and  if  the  said  George  Tugwell  should 
duly,  in  pursuance  of  the  said  acts,  demand 
the  sums  assessed,  of  the  respective  persons 
from  whom  the  same  were  payable,  and  in 
case  of  non-payment,  should  duly  enforce 
the  powers  of  the  said  acts  against  such 
who  should  make  default,  the  bond  should 
be  void. 

The  fiflh  plea  stated,  that  although  divers 
sums  of  money,  amounting  in  the  whole  to 
a  large  sum  of  money,  to  wit,  the  sum  of 
1,000/.,  had  been  collected  and  paid  to  the 
said  George  Tugwell,  as  such  collector  as 
aforesaid  of  the  duties  given  to  him  in  charge 
as  aforesaid,  and  although  the  said  sum  of 
money  so  collected  and  paid  to  the  said 
George  Tugwell  as  such  collector  as  afore* 
said,  was  heretofore,  to  wit,  on  the  1st  day 
of  November,  in  the  year  of  our  Lord, 
1830,  in  arrear  and  unpaid,  to  wit,  at  Lon- 
don aforesaid,  yet  the  said  commissioners, 
appointed  to  put  in  execution  the  act  of 
parliament  made  and  passed  in  the  forty- 
third  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  intituled,"  An  act  for 
consolidating  certain  of  the  provisions,  con- 
tained in  any  act  or  acts  relating  to  the 
duties  under  the  management  of  the  com- 
missioners for  the  affiiirs  of  taxes,  and  for 
amending  the  same,"  or  any  two  or  more  of 
them,  acting  for  the  parish  of  St.  Luke«  in 
the  division  of  Finsbury,  in  the  county  of 
Middlesex,  being  the  liberty  and  division 
for  which  the  said  George  Tugwell  was  so 
nominated  and  appointed  to  act  as  such  col- 
lector as  aforesaid,  did  not  nor  would  twioCi 
that  is  to  say,  on  the  1st  day  of  Novemberi 
in  the  year  of  our  Lord  1830,  and  the  1st 
day  of  May,  in  the  year  of  our  Lord  1831, 
call  before  them  the  said  George  Tugwell, 
so  being  such  collector  as  aforesaid,  and  ex- 
amine him  upon  oath  or  aolenm  afflrroatkHi, 
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and  assure  themselves  of  the  sum  or  sums 
of  money  that  had  been  collected  and  paid 
to  the  said  George  Tugwell  as  such  collector, 
and  the  said  duties  so  given  to  him  in  charge 
as  aforesaid  ;  nor  did  nor  would  they,  the 
said  commissioners,  or  any  two  or  more  of 
them,  assure  themselves  of  the  sum  or  sums 
in  arrear,  as  aforesaid,  and  the  cause  or 
causes  thereof,  or  examine  the  said  George 
Tugwell,  so  being  such  collector  as  aforesaid, 
upon  oath  or  affirmation,  touching  the  due 
payment  over  of  certain  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  1 ,000/.,  collected 
by  him  in  the  preceding  part  of  the  said 
year  1830 ;  but  the  said  commissioners 
then  and  there  wholly  neglected  and  re- 
fused so  to  do,  and  wrongfully  and  inju- 
riously neglected  to  observe  and  perform 
the  requisites  and  duties  imposed  upon 
them  by  the  said  statute  in  that  case  made 
and  provided ;  and  by  means  of  the  said 
several  last-mentioned  premises,  the  said 
defendant  lost  and  was  deprived  of  the  be- 
nefit and  protection  provided  by  the  said 
statute,  for  and  on  the  behalf  of  persons 
who,  after  the  passing  the  said  statute, 
might  become  sureties  for  the  conduct  of 
a  collector  of  the  said  duties,  so  given  to 
liim,  the  said  George  Tugwell,  in  charge  as 
aforesaid. 

The  sixth  plea  stated,  that  although  a 
large  sum  of  money,  to  wit,  the  sum  of 
1,000/.,  did,  during  the  year  ending  on  the 
£tli  day  of  April,  in  the  year  of  our  Lord 
1831,  come  to  the  hands  of  the  said  George 
Tugwell,  as  such  collector  as  aforesaid, 
which  said  sum  of  money  ought,  before  the 
expiration  of  the  said  year,  to  have  been 
paid  by  him,  the  said  George  Tugwell,  as 
directed  by  the  statute  in  such  case  made 
and  provided ;  yet,  the  receiver-general  of 
the  said  taxes,  rates,  and  duties  of  the  said 
county  of  Middlesex,  did  not  nor  would 
call  upon  and  hasten  the  said  George  Tug- 
well, to  make  payment  of  the  same,  upon  the 
days  and  at  the  times  appointed  for  the 
payment  thereof,  by  the  said  statute  in  that 
case  made  and  provided ;  nor  did  nor 
would  he,  the  said  receiver-general,  cause 
the  same  to  be  levied  by  warrant  under  the 
hands  and  seals  of  two  or  more  of  the 
said  commissioners,  upon  the  said  George 
Tugwell,  as  directed  by  the  statute  in  that 
cat*  made  and  provided  ;  bur,  on  the  con- 


trary thereof,  the  said  receivef-g) 
then  and  there  wholly  neglected  and  n 
so  to  do. 

The  seventh  plea  stated,  that  aid 
the  said  George  Tugwell  did,  durin 
year  ending  the  5th  day  of  April,  i 
year  of  our  Lord  ISdl,  receive  a  largi 
of  money,  to  wit,  the  sum  of  1,00* 
such  collector  as  aforesaid  ;  and  thouj 
the  said  George  Tugwell,  did  afcerwai 
wit,  &c.,  when  requested  to  pay  thi 
sum  of  money  so  received  by  him  ai 
collector  as  aforesaid,  at  directed  h 
statute  in  that  case  nuide  and  pro' 
wholly  neglect  and  refuse  to  pay  the 
yet  the  said  commissioners  appointed 
in  execution  the  said  act  of  parlia 
made  and  passed  in  the  43rd  year  c 
reign  of  his  late  Majesty  King  Geor| 
Third,  intituled,  '*  An  act  for  consoli< 
certain  of  the  provisions  contained  h 
act  or  acts  relating  to  the  duties  undi 
management  of  the  commissioners  f< 
affairs  of  taxes,  and  for  amending  the  si 
or  any  two  or  more  of  them,  acti 
and  for  the  parish  of  St.  Luke,  in  thf 
sion  of  Finsbury,  in  the  said  county  of 
dlesex,  being  the  liberty  and  divisio 
which  the  said  George  Tugwell  was  i 
pointed  to  act  as  such  collector  as  ; 
said,  did  not  nor  would  imprison  the  f 
or  seize  the  estate,  either  real  or  perso: 
the  said  George  Tugwell  to  him  beloi 
hut  on  the  contrary  thereof,  wholly 
lected  and  refused  so  to  do,  and  w 
fully  and  injuriously  neglected  to  o1 
and  perform  the  requisites  and  dutH 
)>osed  upon  them,  by  the  said  stati 
that  case  made  and  provided ;  ar 
means,  &c.  (concluding  as  in  the  fifth 

The  eighth  plea  stated,  that  the  co 
sioners  appointed  to  put  in  executic 
said  act  of  parliament,  made  and  pas 
the  48rd  year  of  the  reign  of  his  lati 
jesty  King  George  the  Third,  int 
"An  act  for  consolidating  certain  « 
provisions  contained  in  any  act  or  ac 
lating  to  the  duties  under  the  manag 
of  the  commissioners  for  the  affairs  of 
and  for  amending  the  same,"  or  any  i 
more  of  them,  acting  in  and  for  the 
of  St.  Luke,  in  the  division  of  Fin 
and  in  the  county  of  Middlesex,  ben 
liberty  and  division  for  which  th< 
George  Tugwell  was  so  appointed 
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u  Mch  flolfector  u  aforesaid,  did  not  nor 
wovid  deliver^  or  eaiise  to  be  delivered,  one 
of  tbe  duplicatee  of  the  ataeasments,  allow- 
ed by  the  said  commissioners,  appointed  to 
pot  in  execution  the  said  act  of  parliament, 
or  my  two  or  more  of  them,  together  with 
wvrsnts  under  the  hands  and  seals  of  two 
or  more  of  the  said  commissioners  for 
cdkctiDg  the  same,  unto  the  respective 
penoDsby  them  nominated  to  be  collectors, 
Hsdcrand  by  virtue  of  the  said  statute. 

Tiie  ninth  plea  stated,  that  the  aaid  re- 
ceifer-general  of  the  aaid  taxes,  rates,  and 
datinof  the  aaid  county  of  Middlesex,  did 
not  nor  would,  nor  did  nor  would  his  de- 
puty or  depot ies^  authorised  under  the  sta- 
tute in  that  case  made  and  provided,  at  the 
mpective  times  appointed  by  the  statute 
n  that  case  made  and  provided  for  the 
delhrery  of  schedules  of  defaulters,   ad- 
BUDiiteran  oath  or  solemn  affirmation  to 
tbe  asid  George  Tugwell,  so  being  such 
collcetor  as  aforesaid,  that  he  had  fully  paid 
^\  tbe  sums  by  him  collected  or  received 
of  or  for  the  assessed  taxes,  and  had  fully 
^ocounted  for  all  aums  not  collected  or  re- 
vived in  scliedule  or  schedules  previously 
Slivered  by  him,  the  said  George  Tugwell, 
**  mch  collector  as  aforesaid,  but  then  and 
^nere  wholly  refused  and  neglected  so  to 

Tbe  tenth  plea  stated,  that  although  the 
^^  George  Tugwell  did,  whilst  he  was 
^Uch  collector  as  aforesaid,  reside  within  ten 
^iles  of  an  office  for  the  daily  or  weekly  re- 
^tpt  of  such  taxes  established  pursuant  to 
Jl  certain  act  of  parliament  made  and  passed 
^n  the  third  year  of  the  reign  of  our  late 
Sovereign  Lord  the  King,  George  the  Fourth, 
intituled,  "  An  act  to  amend  the  laws  re- 
lating to  the  land  and  assessed  taxes,  and 
to  regulate  the  appointment  of  receivers- 
general    in    England   and    Wales."      And 
^though  divers  monies,  to  wit,  the  sum  of 
1,0002.  had  been  previously  received  by 
the  aaid  George  Tugwell,  as  such  collector 
na  aforesaid,  the  accounts  whereof  had  not 
licen  previously  examined  by  the  said  com- 
iniaaiooera  of  the  said  district,  for  which 
the  aaid  George  Tugwell  had  been  so  ap- 
pointed such  collector  as  aforesaid ;  yet  the 
receiver-«general  of  tlie  district  where  the 
aaid  office  was  so  situate  as  aforeaaid,  did 
not  nor  would  require  the  said  George  Tug- 
well, ao  being  auch  collector  as  aforesaid^ 


to  account  with  him,  the  said  receiver-gene- 
ral, for  the  said  sums  of  money  so  received 
by  the  said  George  Tugwell  as  such  col- 
lector as  aforesaid.  Nor  did  nor  would  he, 
the  said  receiver- general,  require  the  aaid 
George  Tugwell,  so  being  such  collector  as 
aforesaid,  to  be  examined  on  his  oath  or 
affirmation,  touching  the  sums  so  collected 
as  aforesaid ;  but  on  the  contrary  thereof, 
the  said  receiver-general  then  and  there 
wholly  neglected  ao  to  do. 

The  eleventh  plea  atated,  that  the  aaid 
George  Tugwell  waa  not  duly  nominated  to 
act  as  a  collector,  by  the  commissioners  ap- 
pointed for  putting  in  execution  the  said 
act  of  parliament,  made  and  passed  in  the 
Idth  year  of  the  reign  of  his  late  Majeaty 
King  George  the  Third,  intituled,  *'  An  act 
for  consolidating  certain  of  the  provisions, 
contained  in  any  act  or  acts,  relating  to  the 
duties  under  the  management  of  the  com* 
missioners  for  the  affairs  of  taxes,  and  for 
amending  the  same,"  as  in  the  condition  of 
the  said  writing  obligatory  mentioned. 

'Hie  twelfth  plea  atated,  that  although 
the  commissioners  appointed  to  put  in  ex- 
ecution the  said  act  of  parliament  made  and 
passed  in  the  43rd  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  inti- 
tuled, "  An  act  for  consolidating  certain  of 
the  provisions,  contained  in  any  act  or  acts, 
relating  to  the  duties  under  the  management 
of  the  commissioners  for  the  affiiirs  of  taxes, 
and  for  amending  the  same,"  had  received 
notice,  as  directed  by  the  statute  in  such 
case  made  and  provided,  of  a  receipt  to  be 
holden  by  the  receiver-general  of  the  mo- 
nies collected  and  received  within  the  limits 
of  the  district  of  the  said  commissioners ; 
yet  the  said  commissioners  did  not  nor 
would,  on  or  immediately  before  the  day 
of  sucl)  receipt  to  be  holden  as  aforesaid, 
call  before  them  the  said  George  Tugwell, 
so  being  such  collector  as  aforesaid,  and  ex- 
amine him  upon  solemn  oath  or  affirmation, 
and  assure  themselves  of  all  and  every  of 
the  sum  or  sums  of  money,  and  arrears  of 
the  said  duties,  and  sometimes  compositions, 
respectively,  that  had  been  collected  or  re- 
mained to  be  collected,  and  which  were 
payable  to  the  said  receiver-general,  or  his 
deputy,  or  such  other  person  or  persons, 
authorized  to  receive  the  same  at  such  en- 
suing receipt,  under  the  statute  in  that 
case  made  and  provided,  nor  did  nor  would 
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hey,  the  ttid  commissionere,  make  any 
order  therein,  for  the  payment  of  the  same  to 
the  receiver-general,  or  his  deputy,  or  other 
person  or  persons,  authorized  to  receive  the 
same  at  aforesaid ;  but,  on  the  contrary 
thereof,  they,  the  said  commissioners,  wholly 
neglected  and  refused  so  to  do. 

To  all  these  pleas,  there  was  a  general 
demurrer,  and  joinder  therein. 

FoUeU,  in  support  of  the  demurrer. — 
The  object  of  these  pleas  is  to  shew  that  the 
bond  cannot  be  enforced,  because  the  com- 
missioners have  not  performed  their  duties ; 
and  if  such  pleas  were  held  good,  the  effect 
would  be  to  deprive  the  Crown  and  the  pub- 
lic of  the  benefit  of  tlie  bond,  because  the 
directory  provisions  of  the  act  of  parliament 
have  not  been  complied  with  by  the  commis* 
sioners.  But  such  pleas  cannot  be  sustained, 
because  the  condition  is  simply  for  the  per- 
formance of  the  duties  of  the  collector,  and 
has  no  reference  to  the  acts  and  duties  of 
the  commissioners ;  and,  therefore,  if  the 
collector  has  not  performed  his  duties,  the 
bond  becomes  forfeited. 

[Lord  Lyndhurst,  C.B. — The  duty  of 
the  commissioners  pointed  out  by  the  first 
of  these  pleas,  is  merely  to  enable  them  to 
ascertain  the  sum  of  money  in  the  hands  of 
the  collector.  Does  the  neglect  of  that  duty 
preclude  them  from  suing  on  the  bond  ?] 

In  2Vie  Trent  Navigation  Company  v. 
Harley(\\  it  was  held,  that  the  neglect  of 
the  committee,  the  obligees  in  a  bond  con- 
ditioned for  a  collector  to  account  and  pay 
over,  when  required,  monies  received  on 
account  of  the  navigation,  to  examine  his 
accounts  for  eight  or  nine  years,  or  to  call 
upon  him  for  payment,  so  soon  as  they  might 
have  done,  had  his  accounts  been  examined, 
was  no  estoppel  at  law,  in  an  action  against 
the  sureties  ;  so,  in  Nares  v.  Rowles  (2),  it 
was  held,  that  a  bond  conditioned  for  pay- 
ment by  the  collector  of  duties  under  43 
Geo.  3.  c.  122,  might  be  enforced  against  one 
of  the  sureties,  though  he  was  not  apprised 
of  the  default  of  the  collector,  in  not  pay- 
ing over  the  duties  collected  by  him,  and 
was  not  called  upon  for  an  indemnity  by 
the  commissioners,  till  after  the  dismissal 
from  office,  of  such  collector.  All  the  pleas 
are  founded  on  provisions  of  the  act,  made 


for  the  purpote  of  enabling  die  eomaiie* 
sioners  to  ascertain  the  amount  io  the  banda 
of  the  collector,  except  the  Ttb^  and  that  is 
framed  on  the  52nd,  instead  of  the  ISth 
section.  The  52nd  section,  which  autho- 
rises and  empowers  the  commiaaionera  to 
imprison  the  person,  and  seize  and  aecure 
the  estate  of  the  collector,  was  framed  to 
guard  the  revenue,  in  case  of  the  default  of 
the  collector,  and  not  for  the  advantage  of 
the  sureties.  Section  13,  which  provides 
that"  the  bond  shall  not  be  put  in  auit  against 
any  surety  or  sureties  for  any  deficiency, 
other  than  what  shall  remain  unsatis- 
fied, after  the  sale  of  the  lands,  tenements, 
goods,  and  chattels  of  the  collector,"  can 
alone  be  relied  on  for  that  purpose  ;  and  a 
plea  framed  upon  this  section  must  dis« 
tinctly  aver,  that  there  are  landa  or  tene-^ 
ments,  &c.,  sold  or  unsold,  aufficient 
satisfy  the  deficiency  for  which  the  bond  i 
put  in  suit.  The  8th  plea,  stating  that  do- 
plicates  were  not  delivered  ;  and  the  11 
that  Tugwell  was  not  duly  appointed  a 
lector,  cannot  be  supported,  as  the  deft 
dant  is  estopped  by  the  words  of  the  boik 
from  disputing  those  facts* 

Bompast  Serj. — ^The  pleas  last  referred  it^ 
being  contrary  to  the  terms  of  the  bond»   ^ 
is  conceded,  cannot  be  maintained.    T*!Ae 
7th  plea,  for  not  putting  in  force  the  poven 
of  the  commissioners,  to  seize  the  property 
or  person  of  the  collector,  may  be  amendec/, 
if  necessary,  by  an  express  averment  thit 
there  were  lands,  tenements,  &c. 

[Lord  Lynduurst,  C.  B. — As  there  it 
no  reason  for  supposing,  that  the  fact  is  vk 
we  must  have  an  affidavit  stating,  that  then 
were  lands  or  goods  to  seise.] 

The  other  pleas  demurred  to  are  good. 
The  act  contemplated  the  facility  of  pro- 
curing sureties  for  collectors,  which  is  mt 
terially  for  the  benefit  of  the  public,  uf 
extends  to  their  protection  on  that  accooaf 
and  the  commissioners  are  not  in  a  bev 
situation  as  public  officers,  than  they  fto> 
be  if  this  were  a  contract  between  pri^ 
persons.     As  the  condition  of  the  bor 
to  pay,  "  in  pursuance  of  the  directia 
the  statutes  ;"  the  statute  43  Geo.  3» 
be  referred  to  in  the  same  manner,  i 
had  been  inserted  in  the  bond.   The 
tions  as  to  the  duties  of  the  commia? 
therefore,  form  a  part  of  the  contr/ 
the  failure  of  the  commissionera  to 
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eoDector  before  them  to  examine  him  ac- 
eordiDg  to  tlie  S9th  section,  precludes  them 
firom  suing  the  sureties, 

[Batlbt»  B. — The  usual  form  of  plead- 
ing to  a  bond,  is  to  plead  or  excuse  per- 
farnaDce  of  the  whole,  or  to  plead  per- 
fimsance  of  a  part,  and  in  excuse  of  the 
pcrfmrmaiice  of  the  residue.  Here,  the 
oDcctor  ia  bound  to  demand  the  sums  aa 
idl  aa  to  pay.] 

[LobbLtwdburst,  C.B. — In  any  view  of 
line  pleas,  it  does  not  appear  to  me,  that 
yoaean  advance  at  all.  It  is  Tugwell's  duty 
to  demand  ;  and  if  he  does  not,  the  bond  is 
ftrfeitcd.     I  am  of  opinion,  that  the  pro- 
viBons  oo  which  you  rely,  are  protective  of 
the  icTemie,  and  the  neglect  of  them  is  no 
answer  to  a  non-performance  of  the  bond.] 
The  9th  plea  is  founded  on  the  S  Geo.  4. 
e.  88,  under  which  the  collector  is  not  bound 
to  pay  before  the  receipt  days,  and  before 
dioaedaya  the  commissioners  are  to  examine 
hkau    The  last  plea  is,  that  the  commis- 
Mnera  did  not  call  the  collector  before 
dMm,  and  require  him  to  pay :  which  plea 
it  founded  upon  the  regulation,  No.  4,  of 
9  Geo*  4.  c.  88,  by  which  the  commissioners 
tte  required,  whenever  they  shall  have  re- 
ceived notice,  as  directed  by  this  act,  of 
*ny  receipt  to  be  holden  by  the  receiver- 
g^ral  of  the  monies  collected   and  re- 
eved within  the  limits  of  the  districts  of 
^  said  commissioners  respectively,  on  or 
before  the  day  of  receipt,  to  be  so  holden, 
to  call  before  them  the  collectors,  and  exa- 
adne  them  on  oath,  as  to  all  sums  of  money 
and  arrears  of  the  duties  and  compositions 
respectively,  that  shall  have  been  collected, 
and  to  make  an  order  for  the  payment  of 
the  aame  to  the  receiver-general.      The 
conamissioners,  therefore,  cannot  say,  that 
the  collector  has  made  default  before  they 
have  called  him  before  them,  and  made  an 
order,  that  he  shall  pay  the  sums  received 
over  to  the  receiver-general. 

[Batlbt,  B. — Though  the  collector  has 
never  been  called  before  the  commissioners, 
be  ia  bound,  by  the  49th  section,  to  attend 
before  the  receiver-general,  and  to  account. 
rLoED  Ltmdhuest,  C.B. — Look  at  the 
Sua  rule,  which  directs,  "  that  every  collec- 
tor residing  within  ten  miles  of  an  office  for 
the  daily  or  weekly  receipt  of  taxes,  shall 
ODoe  in  every  intervening  quarter,  when 
Inquired  by  the  receiver-general  of  the 


district,  account  with  the  said  receiver- 
general,  and  be  examined  on  oath  by  him, 
unUsM  the  accauntt  of  the  monies  receivtd  by 
inch  collector  shall  have  been  previously  ex- 
amined by  the  commissioners  of  the  district," 
It  is  quite  clear,  therefore,  that  it  is  not 
necessary  to  go  before  the  commissioners.] 
There  is  a  difference  between  accounting 
and  paying. 

Lord  Ltkdhurst,  C.B.  —  Accounting 
must  necessarily  include  receiving.  IVIiat 
does  the  receiver  attend  for,  but  to  receive 
the  money  from  the  collector  ?  and  he  must 
pay.  The  account  is  to  be  taken  before  the 
receiver,  the  amount  ascertained,  and  when 
ascertained,  ia  to  be  paid  over. 

Leave  to  amend  the  7th  plea,  by  insert* 
ing  an  averment,  that  there  were  lands  and 
goods  of  the  collector  to  satisfy  the  defi- 
ciency, if  tlie  fact  were  so. 
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Pleading —  Trespass —  Traverse. 

To  a  declaration  in  trespass  for  an  as- 
saulif  a  plea  justifying  in  defence  of  the  de- 
fendanCs  dwelling-houset  with  a  quae  est 
eadem,  etc.,  and  a  traverse  of  any  other  place 
than  the  said  dwelling' house,  is  bad  on  spe^ 
cial  demurrer,  as  the  traverse  is  unnecessary. 

Declaration  in  trespass  for  an  assault, 
laying  the  venue  in  the  county  of  Somerset, 
without  specifying  any  parish  or  place. 

The  defendants,  in  one  of  the  pleas, 
justified  the  assault  in  defence  of  the  pos- 
session of  a  house  of  the  defendant  Bai- 
ley, "  situate  in  the  county  aforesaid,"  con- 
cluding as  follows :  *'  which  are  the  said 
supposed  trespasses  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  complained  against  the 
said  defendants ;  without  this,  that  the  said 
defendants  were  guilty  of  the  said  supposed 
trespasses,  or  any  or  either  of  them  else- 
where than  in  the  said  dwelling-house, 
situate  as  aforesaid ;  and  this  they  are  ready 
to  verify,"  &c. 

Demurrer,  assigning  for  cause,  inter  alia^ 
that  the  plea  traversed  what  was  not  alleged 
in  the  declaration,  that  it  contained  an  im- 


— ^^  °'  rj: 


«»"'^  \«  Se  trespass.  »«d  •  ^   .^o. 

if  the  fact  be       ^^^.,„g  tbe  aaw       ^„^uon ; 
.^twent  of  «  ^     d  m   he  ,. 

that  f'^\^n  it  «  '"Pfir  v.  WaVcer 
for  which  Teas       vetoe— ^''Tu  ^iVier  daja, 

«"'*"%7S«^^""^r'«eapai»ea  are  the 

traverse.  ^^-Vie  defenda"     j  ig 

ErU,  «of  *-o„gb  the  cause  "^  «         ^^ 
tion  is  local,  *o  .^erefore.he  «»«      ^^^  to 
transitory ;  and.;         place,  e^.,  ..^f  a 
traverse  e!"fification  is  «?"""  "  „ty  arrest 

"  ^^•'^  S'  S  a  tt "  i«  "r Se"  the  peace, 
constable  <>*  » V^  „  that  breakei"        r     ^^ 

tbe  body  of  a  «^an  ^^^^  '""X  V*'**' 
there  he  '"'V  ^re.)  ^»V:t°on.tabW:-- 
may  "°VXc to«"  ^^'*'  .ndsfor  tUis  str.ct- 

T"lm^^^'  '^^•'8:!.tbatit  ««»y  re" 

^''•^'  the  plea  «'*rflndant  acted  under 
ness  in  the  y  ^  defenrtanv  ,gcertain 
to  the  Court,  tl  J       j^^ ,  a„d  w  •  ^^.g^,. 

tl»e  authority  ot  P^*"  lire  Jhe  vem'* 

^id,  correctne»»  ^J'jihough  the 

tio«'  '^'.*\o  S^  awarded  ;a'^J';U  iW 
/"•^'"of  Anne  has  aW-hed^.i^g  of  the 
gtatttte  o«  ^        -^  to  the  a  „»,er«e, 

tion.  «'^^/'|de  the  add'tw"**     „s  ;.  the 

^fter  an  *?,;  form,  yet  »t«.P^*'^^.  SflU«d. 
rrerTtrthe«-£3K5)    Fe«^^ 

f/Ca^einV 


^'^*r;Snf i«n««^  1^^  -^n 
of  the  d'fferen  „,„.,toty.      ^^^  ,„a 

the    -"Kre  founded  VP«"*t.«  end  to 
local,  wh'ch^"       ^,^^  being  ^^^^  „  • 

gobstantta^  Kia.  it  »  '^.'*„  *^««.  »* 
by  these  .utu«^^  oblMSat"*"' *2»t  prece- 
tnere  fbrin.  JJ^  „  i„  «he  an^*"^  hate 
.ddiog  the  tw^'^^^gt, .  but  «^*^ 'becomes 
dents  no  lon8e;J^  the  trater-e        ^,, 

the  «««  e**  '"The  defendant  »Ji  ^^„ 

„oneces»aty-       ^^     but  be  c»n 

W.  choice  of  eittt  ^^^ 

both.  „  _Try  th»  T  ^^  on  are  ttau- 

Ba^"''',,  ^  in  the  dedatation  w        ^,^ 

the  factaaWegf/;        ^me  <"j;^rtbe3e- 
.itory.  •»*/•$  dence.    T)»en.  r**"^,^  f.et. 

^  t'?J^  in  hi.  P^«''*^  place,  does 
fendant  aW»      jeutar  t»n»ej»' X^,  pUcet 

rioftnrally'V-lude-^^ 

fe-fo^^^c^^^^^ 
b«  P»«*  '•    amend,  by  8tni^»"b 

,.12  »pi-»  "'"'"• 


re  in  po*^*'  3, 


1882.     "l    »oii«A«»'*°* 
''°"**',   „^^rM.ra.or'.in.cr«'. 

,h«  tim«  of  theJ'J         ,i,.,  and  *«»  "« 
„«„ica.elfc«'./'«  ..,«ieto.et»i4« 

''''  rstdV't>  ataunf^^^^^^^^^^ 

ing  n'wc'r.i  been  dwco'crea    J^^bied  » 

award  it  1  adj      ^,i„,tor  was  •     ^^ 

dan'-  *'  riff  in  a  sum  of  money 

the  plaintiff,  m  „„  l**"' ^..-ed  ci- 

been  advanced  to  jj^,„,  shew^     j 

Court  a  sum 

amendment--  ,   ^hat  the  »tua 

John  £«""•*  "J*   debtor  to  the jw^ 
*«  "tcien't  "  Upon  ^^•; 

Netted  ?P'»*'^*"'"° 
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in  Skephard  r.  Brand  (1),  that  it  was  not 
necessary  to  shew  actual  corruption.  The 
arbitrator  ought  to  have  informed  the  de- 
fendant of  tlie  fact,  before  he  undertook 
the  reference. 

The  Court  said,  they  knew  of  no  in- 
stance, in  which  an  award  had  been  set 
•tide,  merely  on  the  ground  that  the  arbi- 
trator was  indebted  to  one  of  the  parties. 
Corruption  could  not  be  premised  from  that 
eireumstance  alone,  as  the  loan  might  have 
bctn  equally  advantageous  to  the  lender  as 
to  tbe  borrower ;  but  the  only  effect  would 
be,  to  induce  them  to  look  more  narrowly 
at  the  circumstances,  to  see  whether  the 
arbitrator  had  acted  with  propriety. 

Rule  discharged,  rviUi  costs. 


Nov 
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EAKL    OF    FALMOUTH     r. 
THOMAS. 


C^onlraci — Frauds,  Statute  of — Growing 
Crops — Interest  in  Land — Pleading. 

-^1   agreement,  not  in  writing,  with  the 

^^"^^fner  of  a  farm,  in  consitleration  that  he  will 

'*'»  or  will  agree  to  let,  the  same  for  a  term 

^f  years,  and  will  suffer  the  intended  lessee 

^^  take  possession,  and  have  the  benefit  of 

Salting  crops,  and  of  work,  labour,  and  ma* 

^^Halt   before   expended   in    preparing   the 

Jann  ready  for  tillage,  to  pay  for  such  crops, 

^k,  labour,  and  materials,  at  a  valuation  ; 

is  a  contract  relating  to  an  interest  in  land, 

mthiH  the  4</i   section  of  the   Statute   of 

firoMdi,  and  upon  which,  therefore,  no  action 

can  be  maintained  for  the  amount  of  the 

mtluation. 

Neither^  on  demurrer,  is  indebitatus  as- 
sampsit  sustainable,  for  crops  bargained 
and  sold,  for  work,  labour,  and  mate* 
nalSf  and  on  an  account  stated,  if  it  ap' 
pear  hy  t/»e  pleadings,  that  the  crops  were 
gnmimg  at  the  time  of  a  verbal  contract 
of  bargain  and  sale,  and  for  the  payment  for 
morkf  labour,  and  materials  before  expended, 
As  order  to  carry  into  effect  a  treaty  for  let" 
limg  Ike  land  to  the  defendant  for  a  term  of 
years  ;  and  that  the  account  was  stated  be* 
fart  the  crops  were  cut  down,  concerning 
to  be  paid  for  the  crops,  work,  labour, 

(f )  CftSM  temp.  Hardw.  53. 
Nsw  SsilM,  II.~KxciiRQ.  Pu 


and  materials  ;  and  that  there  was  no  agrec'^ 
ment  in  writing,  or  note,  or  memortmdum 
tlureof,  S^Cn 

Quaere,  whether  it  is  sufficient  to  assign  a 
breach  of  an  agreement  to  manage  a  farm 
in  a  husbandUke  manner,  and  accordmg  to 
the  custom  of  the  country,  m  the  words  of  the 
agreement. 

Assumpsit.  The  first  count  of  the  de- 
claration stated,  thar,  before  the  making  of 
the  promise  thereinafter  mentioned,  the 
plaintiff  had  been  and  was  lawfully  possess- 
ed of,  and  entitled  to  a  certain  farm,  lands, 
and  premises,  upon  which  farm,  lands,  and 
premises,  certain  crops  of  corn  and  turnips 
of  the  said  plaintiff,  of  great  value,  were 
then  growing  and  being,  and  upon  divers 
parts  of  which  said  farm,  lands,  and  pre- 
mises, he,  the  said  plaintiff*,  had  before  then, 
by  his  servants,  done,  performed,  and  be- 
stowed certain  work  and  labour,  and  used 
and  expended  certain  materials  in  and  about 
the  preparing  and  making  the  same  ready 
for  tillage,  of  which  said  work  and  labour, 
and  materials,  he,  the  plaintiff,  at  the  time 
of  making  the  promise  of  the  defendant, 
thereinafter  mentioned,  had  not  derived  the 
benefit,  to  wit,  &c.  And  thereupon,  there- 
tofore, to  wit,  on  &c.,  in  consideration  that 
the  plaintiff,  at  the  s]>ecial  instance  and 
request  of  the  defendant,  would  let  to  him, 
the  defendant,  the  said  farm,  lands,  and 
premises,  with  the  appurtenances,  (except- 
ing and  reserving,  as  in  that  behalf  agreed 
upon,)  for  a  certain  term,  to  wit,  the  term 
of  fourteen  years,  from  the  29th  day  of 
September,  in  the  year  1827,  and  upon 
certain  terms  in  that  behalf  agreed  upon,  he, 
the  defendant,  undertook,  and  then  and 
there  promised  the  plaintiff  to  take  the  said 
growing  crops,  and  pay  and  allow  him  for 
the  same,  and  for  the  said  work  and  labour, 
and  materials,  according  to  a  valuation 
thereof  to  be  made  by  certain  persons,  to 
wit,  a  certain  person  to  be  appointed  by  and 
on  behalf  of  the  said  plaintiff*,  and  a  certain 
person  to  be  appointed  by  and  on  behalf  of 
the  said  defendant,  to  value  the  same.  And 
the  plaintiff*  averred  that  he,  confiding,  &c., 
did  afterwards  let  to  the  said  defendant  the 
said  farm,  lands,  and  premises,  with  the  ap- 
purtenances, for  the  said  term,  and  upon 
the  terms  aforesaid,  (excepting  and  reserv- 
ing as  in  that  behalf  agreed  apon,)  and 
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did  leave  on  th6  said  premises  the  said 
crops  so  growing  and  being  thereon  as 
aforesaid  ;  and  that  the  defendant  did  then 
and  there  take  possession  of  the  said  farm, 
landsi  and  premises,  and  of  the  said  crops 
80  then  and  there  growing  thereon  as  afore- 
said ;  and  that  the  defendant  had  and  re* 
ceived  the  benefit  of  the  said  work  and 
labour,  and  materials,  and  took  the  said 
crops  to  his  own  use,  to  wit,  at  &c.  And 
the  plaintiff  further  averred,  that  after- 
wards, the  said  growing  crops,  work  and 
labour,  and  materials,  were  fairly  valued  by 
one  J.  D.  a  person  for  that  purpose  duly 
appointed,  by  and  on  behalf  of  the  plain* 
tiff,  and  one  W.  P.  a  person  for  that  purpose 
duly  appointed  by  and  on  behalf  of  the  de- 
fendant, at  a  certain  sum  of  money,  to  wit, 
147/.  13j.  ;  of  all  which  premises  the  de- 
fendant had  notice,  and  was  then  and  tliere 
requested  to  pay  the  sum  of  147/.  ISs*  to 
the  plaintiff.  Breach  for  non-payment  of 
that  sum. 

The  second  count  was  similar  to  the  first,  to 
the  end  of  the  valuation  by  J.  D.  and  W.  P., 
and  the  averment  of  notice.  It  then  pro- 
ceeded as  follows  : — and  the  said  plaintiff 
further  saith,  that  after  such  valuation  had 
been  so  made,  to  wit,  on  &c.,  it  was  agreed 
between  the  plaintiff  and  the  defendant, 
that  the  said  crops,  work  and  labour,  and 
materials,  should  be  again  valued  by  certain 
other  persons,  to  wit,  one  R.  J.  on  behalf 
of  the  plaintiff,  and  one  T.  H.  on  behalf 
of  the  defendant;  and  thereupon,  after- 
wards, in  consideration  that  the  said  plain- 
tiff, at  the  like  instance  and  request  of  the 
defendant,  had  undertaken  and  promised 
the  defendant  to  accept  and  receive  of  and 
from  the  defendant,  the  amount  at  which 
the  said  crops,  work  and  labour,  should  be 
valued  by  the  said  R.  J.  and  T.  H.,  instead 
of  the  said  sum  of  147/.  13^.,  at  which  the 
said  crops,  &c.  had  been  so  valued  as  afore- 
said, he,  the  defendant,  undertook  and  pro- 
mised the  plaintiff  to  pay  and  allow  him  for 
the  said  crops,  &c.,  according  to  such  valu- 
ation so  to  be  made  as  last  mentioned  ; 
and  the  plaintiff  averred,  that  afterwards 
the  said  growing  crops,  &c.  were  valued 
by  the  said  R.  J.  and  T.  H.  at  a  certain 
sum  of  money,  to  wit,  the  sum  of  170L  8s,, 
of  all  which  premises  the  defendant,  after- 
wards, to  wit,  on  &e*9  at  &c.,  had  notice, 
and  was  then  and  there  requested  to  pay 


the  said  sum  of  1 70/.  Ss.  to  the  plaintiff. 
Breach,  non-payment  of  170/.  3#. 

The  third  count  was  similar  to  the  first 
count,  to  the  statement  of  the  agreement, 
which  it  stated  as  follows : — and  thereupon, 
heretofore,  to  wit,  on  &c.,  in  consideration 
that  the  plaintiff,  at  the  like  instance  and 
request  of  the  defendant,  would  zgree  to  let 
to  him,  the  defendant,  the  said  farm,  lands, 
and  premises,  for  a  certain  term  of  years, 
to  wit,  the  term  of  fourteen  years,  from  the 
29th  day  of  September,  in  the  year  of  our 
Lord  1827,  and  upon  certain  terms,  (ex- 
cepting and  reserving,  as  in    that  behalf 
agreed  upon,)  and  would  suffer  and  permit 
the  said  defendant  to  enter  upon  and  take 
possession  of  the  said  farm,  lands,  and  pre-  ^ 
mises,  and  to  take  and  have  the  said  grow-««,^ 
ing  crops,  to  his  own  use  and  benefit,  an 
to  have  and  enjoy  the  benefit  of  the  sai^ 
work  and  labour,  and  materials,  he,  tl 
defendant,  undertook,* and  then  and  the 
promised  the  plaintiff,  to  take  the  said  gro 
ing  crops,  and  pay  and  allow  him,  the  s^^  j^ 
plaintiff,  for  the  same,  and  for  the  work  a.n^ 
labour,  and  materials,  according  to  a  valv. 
ation  thereof,  to  be  made  by  certain  per- 
sons, &c.  ;  and  the  plaintiff  averred  that  he, 
confiding,  &c.,  did  afterwards,  to  wit,  on 
&c.  at  &c.,  agree  to  let  to  the  defendant 
the  said  farm,  lands,  and  premises,  with  the 
appurtenances,  for  the  said  term  of  yean, 
and  upon  the  said  terms,  (excepting  and  re- 
serving as  in  that  behalf  agreed  upon,)  and 
did  leave  on  the  said  premises,  the  said 
crops  growing  and  being  thereon  as  afore- 
said, and  did  suffer  and  permit  the  said  de- 
fendant to  enter  upon  and  take  possession 
of  the  said  farm,  lands,  and  premises,  and 
to  take  and  have  the  said  growing  crops  to 
and  for  his  own  use  and  benefit,  and  to  have 
and  enjoy  the  benefit  of  the  said  work  and 
labour,  and  materials  ;  and  that  the  deftn- 
dant  did  then  and  there  enter  upon  and 
take  possession  of  the  said  farm,  lands,  and 
premises,  and  take  and  have  the  said  grow- 
ing crops  to  and  for  his  own  use  and  benefit, 
and  have  and  enjoy  the  benefit  of  the  Mid 
work  and  labour,  and  materials,  to  wit,  it 
&c.     And  the  plaintiff  further  ayerrcd,  tbM 
afterwards,  to  wit,  on  &c.,  at  &c«,  the  ml 
growing  crops,  work,  labour,  and  materidik 
were  fairly  valued  by  one  J.  D.,  ftc,  mi 
one  W.  P.,  &c.,  at  a  certain  sum  of  moosji 
to  wit,  147/.  lS#.,of  all  which  premisetstbe 
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idant  had  iiotice»  and  wm  requested, 
Breach,  aa  in  first  count. 
»iurth  count  similar  to  the  third,  only 
ig,  at  in  the  second,  a  second  valuation 
OL  $§. ;  and  breach  accordingly, 
le  aeTenth  count  stated,  that  the  said 
idant,  afterwards,  to  wit,  on  &c.,  at  &c., 
Iiaeonie  and  waa  tenant  to  the  plaintiff, 
mrtain  other  farm,  lands,  and  premises, 
the  appurtenances ;  and  in  considera- 
thereof,  he,  the  defendant,  undertook, 
dien  and  there  promised  the  plaintiff, 
mage,  use,  and  cultivate  the  said  farm, 
^  and  premiaes,  with  the  appurtenances, 
ig  the  said  tenancy,  in  a  good  and  hus- 
like  manner,  and  according  to  the  cus- 
y£  the  country,  where  the  said  farm, 
» and  premises  were  situate.  And  the 
tiff  averred,  that  the  said  defendant 
ind  continued  tenant  to  the  said  plain- 
3f  the  said  farm,  lands,  and  premises, 
.  long  space  of  time,  to  wit,  from  the 
of  making  his  said  promise  and  under- 
g  hitherto,  to  wit,  at  &c. ;  yet,  the  de- 
ntf  not  regarding  his  said  promise  and 
rtaking,  but  contriving,  &c.,  did  not 
would,  during  the  continuance  of  the 
tenancy  as  aforesaid,  manage,  use,  or 
rate  the  said  farm,  lands,  and  premises, 
good  and  husbandlike  manner,  and 
ding  to  the  custom  of  the  country, 
e  tlie  said  farm,  lands,  and  premises 
to  situate  at  aforesaid;  but  on  the 
ary  thereof,  he,  the  said  defendant, 
the  making  of  the  said  promise  and 
rtaking,  and  during  the  continuance  of 
laid  tenancy,  to  wit,  on  the  day  and 
laat  aforesaid,  and  on  divers  other 
and  times  between  that  day  and  the 
if  exhibiting  the  bill  of  the  plaintiff, 
t,  at  &c.,  managed,  used,  and  culti* 
I  the  said  farm,  lands,  and  premises,  in 
,  improper,  and  unhusbandiike  manner, 
»ntrary  to  the  custom  of  the  country 
t  the  taid  farm,  lands,  and  premises, 
ao  situate  as  aforesaid,  and  contrary  to 
aid  ]ast*mentioned  promise  and  under- 
g  of  the  said  defendant,  to  wit,  at  &c. 
le  eiffhth  count  stated,  that  the  defen- 
iraa  mdebted  to  the  plaintiff  in  200/., 
ivert  crops  of  corn,  wheat,  and  turnips, 
t  phuntiff,  before  then  bargained  and 
by  the  plaintiff  to  the  defendant,  at  hit 
Mil  and  by  the  defendant,  under  and 
rlne  of  tuch  bargain  and  sale,  before 


then  accepted,  had  and  received,  and  mown, 
cut  down,  and  taken  to  his  own  use  ;  and 
in  the  turn  of  200/.  before  then  due,  and  of 
right  payable  by  the  said  defendant  to  the 
said  plaintiff  for  and  in  respect  of  certain 
work  and  labour  before  then  done,  and  of 
certain  materials  before  then  used  by  the 
plaintiff,  in  and  about  the  preparing  and 
making  ready  for  tillage  divert  partt  of 
certain  lands  and  premises,  afterwards  let 
by  the  plaintiff  to  the  defendant,  at  his  re« 
quest,  and  of  which  taid  work  and  labour, 
and  RMiterials,  the  said  defendant  had  the 
use  and  benefit,  and  for  which  tlie  said  de- 
fendant was  to  pay  the  said  plaintiff; — for 
use  and  occupation  of  certain  lands  and  pre- 
mises ;  for  goods  bargained  and  sold,  and 
sold  and  delivered  ;  and  for  work,  labour, 
and  materials,  &c. ;  on  the  money  counta 
and  on  an  account  stated. 

Pleas — First,  the  general  issue. 

Secondly,  as  to  the  first  four  counta,  actio 
non ;  because  he  says,  that  the  said  several 
terms  of  fourteen  years  each,  in  the  said 
first  four  counts  of  the  declaration  respec- 
tively mentioned,  were  certain  terms  of 
fourteen  years,  which  were  to  commence^ 
respectively,  from  the  29th  day  of  Septem* 
her,  in  the  year  of  our  Lord  1827,  and 
which  was  the  29 ih  day  of  September  next 
before  the  making  of  the  taid  promitet  of 
the  said  defendant,  in  the  said  first  four 
counts  respectively  mentioned.  And  the 
defendant  jfurther  tayt,  that  the  taid  crept 
in  the  taid  first  four  counts  respectively 
mentioned  and  the  benefit  of  the  said  work» 
labour,  and  materials,  in  those  counts  re- 
spectively mentioned,  were  not,  nor  waa 
there  any  part  thereof  agreed  to  be  excepted 
or  reserved,  nor  were  they,  nor  wat  any 
part  thereof,  excepted  or  reserved  out  of 
the  lettings,  in  the  first  and  tecond  countt 
respectively  mentioned,  or  out  of  the  agree- 
ments to  let,  in  the  third  and  fourth  countt 
respectively  mentioned.  And  the  defen- 
dant further  says,  that  no  agreement,  in 
respect  of  or  relating  to  the  causes  of  action, 
in  the  first  four  counts  respectively  men- 
tioned, or  any  or  either  of  them,  nor  any 
memorandum  or  note  thereof,  wherein  the 
said  promises  of  the  said  defendant  io 
tliose  counts  mentioned,  or  any  or  either  of 
them,  were  or  wat  stated  or  shewn,  wat  in 
writing,  tigned  by  the  defendant,  or  any 
other  person  thereunto  by  him  lawfully  aur 
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tliorized.     And  this  the  said  defendant  is 
ready  to  verify,  &c. 

Thirdly,  as  to  so  much  of  the  last  count 
contained  in  the  declaration,  as  relates  to 
the  said  sum  of  2001,,  in  which  the  plaintiff 
therein  avers  that  the  defendant  is  indebted 
to  him,  the  plaintiff,  for  divers  crops  of 
corn,  wheat,  and  turnips,  bargained  and  sold 
by  the  plaintiff  to  the  defendant,  actio  non ; 
because  he  says,  that  the  said  crops,  at  the 
time  of  the  said  bargain  and  sale,  were 
growing  in  and  upon,  and  were  affixed  to 
certain  lands  of  and  belonging  to,  and  then 
in  the  possession  of,  the  plaintiff,  to  wit,  in 
the  county  aforesaid ;  and  that  while  the 
crops  were  so  growing  in  and  upon,  and 
were  so  afHxed  to  the  said  lands,  and  just 
before  the  said  supposed  bargain  and  sale, 
to  wit,  on  the  14th  of  November  in  the 
year  1827,  in  the  county  aforesaid,  there 
was  a  treaty  on  foot,  between  the  plaintiff 
and  the  defendant,  by  which  it  was  pro- 
posed, amongst  other  things,  that  the  plain- 
tiff should  let  the  said  lands,  with  the 
appurtenances,  excepting  all  timber  trees 
and  saplings,  tin,  copper,  lead,  and  all 
other  materials,  metals,  clay,  marl,  and 
stone,  water,  and  water-courses,  and  also 
liberty  of  hunting,  shooting,  and  sporting 
in,  upon,  and  over  the  said  premises,  and 
also  liberty  to  take  in  hand  any  part  of  the 
said  premises,  for  the  purpose  of  making 
roads  or  planting,  or  any  other  purpose, 
on  making  satisfaction  to  the  said  defen- 
dant, his  executors,  administrators,  and 
assigns,  to  hold  the  same  from  the  S9th 
day  of  September,  then  last  past,  for  a  term 
of  fourteen  years,  thence  next  ensuing  ; 
and  that  the  defendant  should  take  the 
said  lands  with  the  appurtenances,  except 
as  aforesaid,  for  the  said  term,  and  should 
take  therewith  the  said  crops  so  growing 
thereupon,  and  affixed  thereto  as  afore- 
said; and  thereupon,  to  wit,  on  the  said 
14th  day  of  November,  in  the  year  afore- 
said, in  the  county  aforesaid,  and  just  be- 
fore the  said  supposed  bargain  and  sale, 
the  plaintiff  and  the  defendant  assented  to 
the  terms  of  the  said  treaty ;  and  there- 
upon, in  order  to  carry  the  terms  of  the 
said  treaty  into  execution,  the  said  sup- 
posed bargain  and  sale,  in  the  introductory 
part  of  this  plea  mentioned,  was  verbally 
contracted  by  and  between  the  plaintiff  and 
the  defendant,  to  wit,  on  &c.     And  the 


defendant  says,  that  no  agreenient» 
spect  of  or  relating  to  the  said  ea 
action,  in  the  introductory  part  of  tin 
mentioned,  nor  any  memorandum  oi 
thereof,  wherein  the  said  contract  c 
gain  and  sale  is  stated  or  shewn,  ' 
writing  signed  by  the  defendant,  o 
other  person  thereunto  by  him  la 
authorized.  And  this  he  is  ready  l 
rify,  &c. 

The  defendant  pleaded,  fourthly, 
so  much  of  the  last  count  of  the  dc 
tion  as  related  to  the  sum  of  20( 
which  the  plaintiff  had  averred,  th; 
defendant  was  indebted  to  him,  at 
due  and  payable  in  respect  of  certain 
and  labour  before  then  done,  and  o; 
tain  materials  before  then  used  b 
plaintiff,  in  and  about  the  preparin 
making  ready  for  tillage,  divers  pai 
certain  lands  and  premises,  which 
afterwards  let  by  the  plaintiff  to  th 
fendant  at  his  request,  and  of  which 
and  labour  the  defendant  had  the  us 
benefit,  and  for  which  the  defendar 
to  pay  the  plaintiff,  actio  non  ;  becai 
says,  that  the  defendant  was  to  pi 
plaintiff  as  aforesaid,  by  virtue  of  ac 
promise  theretofore  made  by  the  i 
dant  to  the  plaintiff;  and  that  just  1 
the  making  of  the  said  promise  by  tl 
fendant,  to  wit,  on  &c.,  there  was  a 
on  foot — concluding  as  in  the  third  ] 

By  the  fiftli  plea,  the  defendant  ph 
as  to  so  much  of  the  said  last  count 
lated  to  the  sum  of  200/.,  in  whic 
plaintiff  had  averred  that  the  def< 
was  indebted  to  him  for  money  found 
due  on  an  account  stated  between 
that  the  said  account  was  stated  be 
the  plaintiff  and  the  defendant,  of  ani 
cerning  certain  monies,  which  the  ' 
dant,  before  the  stating  of  the  account 
bally  agreed  with  the  plaintiff  to  pa; 
as  thereinafter  mentioned,  for  divers 
of  corn,  wheat,  and  turnips,  which,  ] 
time  of  making  the  same  agreement 
growing  on  certain  lands  belonging  i 
in  the  possession  of  the  plaintiff*,  ai 
and  in  respect  of  certain  work  and  ] 
before  then  done,  and  certain  ma 
before  then  used,  by  the  plaintiff,  i 
about  the  preparing  and  making  rea 
tillage  divers  parts  of  the  same  Ian 
which  work  and  labour,  and  material 
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I  time  of  making  the  agree- 
.  received  the  benefit.  And 
farther  said,  that  just  before 
the  agreementi  to  wit,  on  &c., 
treaty  on  foot  between  the 
10  defendant,  by  which  it  was 

the  plaintiff  should  let  the 
\  lands,  with  the  appurte* 
(like  exceptions  as  in  the  third 
I,  to  hold  the  same  from,  &c. 
Iborteen  years  then  next,  and 
idant  should  take  the  lands 
resaid)  for  the  said  term;  and 
ith  take  the  said  crops  so 
m  as  aforesaid,  and  have  the 
t  of  the  said  work  and  labour, 
;  and  that  thereupon,  to  wit, 
list  before  the  making  of  the 
i  plaintiff  and  the  defendant 
e  terms  of  the  said  treaty ; 
•upon,  in  order  to  carry  the 
reaty  into  execution,  to  wit, 
isideration  that  the  plaintiff 

said  lands  with  the  appur- 
pt  as  aforesaid)  to  the  defen- 
laid  term,  and  would  permit 
to  take  the  crops  so  growing 
own  use,  and  to  have  the  use 
r  the  said  work  and  labour, 
during  the  said  term,  he,  the 
!ially  agreed  with  the  plaintiff 
d  piainti(f  certain  monies  for 

and  for  the  use  and  benefit 
rk  and  labour,  and  materials; 
nies,  so  agreed  to  he  paid  to 
tiff  by  the  said  defendant  as 
e  the  same  monies,  of  and 
ich  the  said  account,  as  in  the 

mentioned,  was  ho  stated  as 
I  mentioned ;  and  the  defen- 
lid,  that  no  agreement  in  re- 
lating to  the  said  cause  of 
itroductory  part  of  that  plea 
r  any  memorandum  or  note 
in  the  said  agreement  so  set 
dea  as  aforesaid,  or  the  said 
said  last  count  mentioned,  or 
iaes  therein  mentioned  to  pay 
of  200/.,  therein  and  in  the 
art  of  that  plea  mentioned,  is 
^n,  was  in  writing,  signed  by 
lant,  or  any  other  |)erson  by 

lawfully  authorized  :    con- 
verification, 
enth  count  there  was  a  de- 


murrer, stating  for  causes,  that  the  breach 
assigned  in  that  count  was  too  general,  and 
that  the  count  did  not  shew  what  the  custom 
of  the  country  was,  which  the  defendant  was 
stated  to  have  acted  contrary  to,  nor  in  what 
particular  the  defendant  had  broken  the  said 
custom ;  and  that  the  defendant  was  not 
sufficiently  informed  by  the  said  seventh 
count,  as  to  the  cause  of  action  of  which 
the  plaintiff  complained ;  and  that  the 
count  in  other  respects  was  insufficient,  &c. 

Replication — ^To  the  general  issue,  stmt- 
liter;  to  the  second,  third,  and  fourth  pleas, 
general  demurier;  to  the  fifth  plea,  pre* 
cludi  non ;  because,  before  the  stating  of 
the  account  in  the  declaration  mentioned, 
the  defendant  had  mown  and  cut  down,  and 
accepted  and  taken,  to  and  for  his  own  use, 
the  said  crops  of  corn,  wheat,  and  turnips, 
in  the  fifth  plea  mentioned,  and  had  taken, 
had,  and  received,  the  amount  of  the  said 
work,  and  labour,  and  materials,  in  the  same 
plea  mentioned,  for  and  in  respect  of  which 
the  said  defendant  had  verbally  agreed  to 
pay  the  said  plaintiff  the  said  monies,  of 
and  concerning  which  the  said  account  was 
stated,  by  and  between  the  said  plaintiffand 
the  said  defendant,  as  in  the  said  fifth  plea 
mentioned. 

Rejoinder — To  the  demurrer  to  the  se- 
cond, third,  and  fourth  pleas,  Joinder. 

To  the  replication  to  the  fif\h  plea,  actio 
non;  because,  admitting  that  he,  the  defen- 
dant, had  mown,  cut  down,  and  accepted, 
and  taken  to  and  for  his  own  use,  the  said 
crops  of  corn,  wheat,  and  turnips,  in  the 
fifth  plea  mentioned,  and  ha<l  taken,  had, 
and  received  the  amount  of  the  work  and 
labour,  and  materials,  in  the  same  plea 
mentioned  ;  yet,  for  rejoinder,  the  defen- 
dant saifl  that  he  did  not  so  mow,  cut  down, 
and  accept,  and  take  the  said  crops  of  corn, 
wheat,  and  turnips,  and  take,  have,  and  re- 
ceive the  amount  of  the  said  work  and 
labour,  and  materials,  before  the  stating  of 
the  said  account  in  the  said  declaration 
mentioned,  in  manner  and  form  as  the 
plaintiff,  in  his  replication,  had  in  that  be- 
half alleged.  To  this  there  was  a  general 
demurrer  and  joinder. 

Addison^  for  the  defendant. — The  breach 
in  the  seventh  count  is  too  general.  It  is 
not  always  sufficient  to  aver  a  breach  in  the 
terms  of  the  covenant;  that  rule  applies 
where  the  agreement  is  to  do  only  one  or 
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two  acts;  and  the  allegation  in  this  general 
form  will  bring  the  point  before  the  Court, 
but  is  not  true  as  a  general  proposition. 
Thus,  in  Warn  v.  Bick/brd{\)t  the  assign- 
ment of  a  breach  in  the  words  of  the  cove- 
nant was  held  ill,  upon  a  demurrer  to  the 
defendant's  plea,  because  it  was  stated  too 
loosely  and  indefinitely,  and  did  not  bring 
before  the  Court  the  subject-matter  of  com- 
plaint. Here,  as  the  custom  of  the  country 
is  not  defined,  the  same  defect  exists. 

[Lord  Lyndhurst,  C.  B. — So  far  as  I 
recollect,  it  used  to  be  the  practice  to  state 
such  breaches  of  good  husbandry  in  the 
declaration  specially,  and  then  to  conclude 
with  a  count  like  this,  alleging  the  breach 
generally.] 

Such  a  count  might  be  good  after  verdict, 
and,  therefore,  is  prudently  inserted,  but 
is  bad  on  demurrer,  as  too  uncertain  and  in- 
definite. In  Com*  Dig,  tit.  *  Pleader,'  C. 
22,  it  is  said,  "  As  in  debt  upon  a  contract 
to  pay  20«.  upon  waste  done,  and  plaintiff 
shews  that  defendant  committed  waste,  it 
is  not  sufficient,  without  shewing  how  the 
waste  was  done."  The  breach  here  assign- 
ed, merely  amounts  to  an  allegation  that 
the  defendant  did  not  perform  his  agree- 
ment, and  if  a  breach  be  non  per/ormavii 
agreatnenlum,  without  saying  in  wiiat  par- 
ticular, it  is  bad — Knight  v.  Keech  (2). 

As  to  the  plea  to  the  first  four  counts ; 
the  verbal  agreement,  as  set  out,  is  clearly 
within  the  Statute  of  Frauds,  as  being  a  con- 
tract relating  to  an  interest  in  land.  The 
contract  for  the  crops  was  not  distinct  and 
independent  of  the  contract  for  the  convey- 
ance of  the  interest  in  the  land,  but  it  was 
for  the  conveyance  of  the  land,  and  that  the 
lessee  should  take  from  the  lessor  the 
growing  crops;  the  latter,  therefore,  ac- 
cording to  the  doctrine  of  Littledale,  J.,  in 
MayfieldY,  Wadsley{3),  are  to  be  consi- 
dered part  of  the  land.  The  contract, 
therefore,  being  void  in  part,  is  void  in  loto 
— Thomas  V.  frf7/iam<(4),  Chaterr.Beckei 
(5). 

[Batiey,  B. — In  those  cases  one  entire 
contract  was  alleged.] 

It  was  not  competent  for  the  plaintifiP 

(1)  7  Price.  550. 
(3)  Skin.  344. 

(3)  3  B.  &  C.  366 ;  8.  c.  S  Law  Joani.  K.B.  31. 

(4)  to  B.&  C.664;  s.  c.  8  Law  Joura.  K.B.  314. 

(5)  7  Term  Rep.  SOI. 


here  to  separate  the  cropa  from  tb 
but  he  was  bound  to  declare  upoQ  ; 
entire  contract — Neal  r.  Finey{6)» 

But  independently  of  the  Stat 
Frauds,  the  work  or  labour  which  hi 
bestowed  before  the  agreemeot,  i 
crops,  not  being  excepted,  passed 
lessee,  with  the  land  demised.  Th 
no  consideration,  therefore,  for  the 
dant's  undertaking  to  pay  the  amount 
valuation,  but  the  agreement,  in  tl 
spect,  was  nudum  pactum. 

The  pleas  to  the  last  count  raise  tl 
question  as  the  second  plea ;  and  th 
of  the  plaintiff  to  maintain  his  action 
altered  by  varying  the  form  of  the 
Neal  V.  Viney  shews  that  this  was  ai 
agreement,  and  that  mdebiiatus  an 
will  not  lie  for  the  price  of  the  cr 
for  goods  sold  and  delivered. 

Folletl,  contrd. — ^The  assignment 
breach  in  the  first  four  counts  is  i 
general,  as  it  is  in  conformity  with  th 
manner  of  assigning  such  breaches- 
Dig.  *  Pleader,'  C.  45,  and  with  tl 
laid  down  in  books  on  pleading, 
narrow  the  breach,  but  to  lay  it  as 
sively  as  the  contract,  lest  the  f 
should  be  limited  in  his  evidence 
specified  acts  of  bad  husbandry — '. 
PI.  294.  Thus  in  Harris  v.  Man 
where  the  breach  assigned  was  '*  t 
defendant  had  not  used  a  farm  in 
bandlike  manner,  but,  on  the  contra 
committed  waste,"  it  was  held,  tl 
plaintiff  having  narrowed  the  breach 
not  give  evidence  of  any  particub 
did  not  come  within  the  meaning  of 
The  landlord  is  not  bound  to  partic 
the  nature  of  the  breach,  because 
less  within  his  knowledge  than  the  1 
—Com.  Dig.  *  Pleader,'  C.  26.  On 
possession  of  the  farm,  he  finds  tha 
not  been  well  cultivated  ;  but  it  wc 
difficult,  or  at  least  tend  to  great  p 
in  pleading,  and  to  the  increase  of  e: 
if  he  were  called  upon  to  state  mo 
a  general  breach,  as  if  so,  in  ordei 
safe,  the  pleader  would  assign  a 
upon  every  covenant.  The  case  in  j 
is  distinguishable  ;  as  the  question,  ? 
a  party  has  performed  his  agreeoK 

(6)  1  Campb.  471. 

(7)  3  Term  Rep.  307. 
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volret  natter  of  fact  as  well  as  of  law;  and 
the  same  distinction  applies  to  the  case  in 
Ctnt.  Dig,  C.  22,  as  waste  or  not,  is  a 
question  of  law.  In  Warn  v.  Bickford,  the 
covenant  was  to  do  upon  request  all  acts 
necessary  for  securing  certain  annuities, 
and  for  the  raising  of  a  sum  of  money  ; 
and  the  breach  assigned  was,  that  upon  re- 
quest the  defendant  did  not  do  or  execute 
all  or  any  act  or  acts,  which  were  necessary 
for  raning  the  said  sum.  The  decision  of 
the  Coart,  therefore,  might  have  proceeded 
on  the  ground  that  it  was  incumbent  on  the 
plaintiff  to  state  what  act  or  acts  he  re- 
quired to  be  done. 

As  to  the  other  demurrers — The  objec- 
tion that  the  crops,  not  being  excepted,  pass- 
ed to  the  lessee  with  the  land,  does  not  apply 
to  the  third  and  fourth  counts,  which  state 
naerely  an  agreement  to  let,  but  do  not 
contain  any  averment,  that  the  land  was  ac- 
tually let.     The  agreement  is  not  entire, 
but  diere  is  a  distinct  separation  of  the  lancl» 
the  work  and  labour,  and  the  crops ;  and 
the  old  doctrine,  that  crops  are  an  interest 
in  land,  is  now  overruled — Evans  v.  Roberts 
(8),  Smiih  ▼.  Surman{9). 

[Batlbt,  B. — In  Smith  v.  Surman^  the 

■eller  was  to  cut  down  the  trees  ( 1 0).     The 

eiieet  of  the  contract  there  was,  that  the 

veadee  should  have  nothing  to  do  with  the 

liad,  but  that  the  timber,  the  subject-matter 

of  the  sale,  should  be  made  a  chattel,  and 

then  the  vendee  was  to  have  an  interest  in  it.] 

[Lord  Ltmdhurst,  C.  B. — Is  not  the  con- 

tnict,  in  sabstancey  this — in  consideration 

thtyoQ  will  take  the  land  as  it  now  is,  with 

^  benefit  of  the  tillage,  and  the  crops 

growing  upon  it,  I  will  pay  you  so  much 

■nooey  aa  shall  be  agreed   upon  by  the 

nloers?] 

The  landlord  is  entitled  to  treat  the  con- 
tnct  for  the  work  and  labour,  and  crops,  as 
dittinct  and  independent,  in  the  same  manner 
^  sn  outgoing  tenant  might  make  a  dis- 
^  contract  with  the  incoming  tenant. 
^  TkomoM  V.  Williams,  and  ChaUr  v. 
^inbl,  the  entire  contract  was  stated  in 
^  declaration, — a  distinction  which  was 
'lotieed  and  acted  upon  in  Wood  v.  Benson 

(!)  5B.lcC.8t9;  s.€.  8D.&  R.  611  ;  s.c.  4 
^Jouni.  K.B.  31S. 

(9)  9  B.  &  C.561 ;  s.  c.  4  M.  &  R.  453  i  t.  c.7 
««rJoiiiii.  K.B.  «96. 

(10)  Sm  SoorU  s.  BoxtU,  1  Y.  &  J.  396. 


(11).  But  conceding  that  the  original  con* 
tract  was  for  the  sale  of  an  interest  in  land, 
still,  as  the  defendant  has  taken  the  crops, 
and  received  the  bene6t  of  the  contract, 
the  plaintiff  is  entitled  to  recover  on  the  last 
count,  as  upon  an  executed  contract — 
Teal  V.  Auty  (12),  Croihy  v.  Wadsworth 
(Id),  Leeds  v.  y?tirroir#(14),  Knowles  v. 
Michel 05),  Poulter  v.  Killingheck  {\ij). 

Cur,  adv,  vuU» 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Lord  Lykdiiuust,  CD. — The  plaintiff 
in  this  case  insists  upon  three  demands 
against  the  defendant ;  one  for  growing 
crops ;  one  for  work,  labour,  and  materials ; 
and  the  third,  for  the  mismanagement  of  a 
farm  ;  and  the  questions  are,  whether  he 
is  not  prevented  by  the  Statute  of  Frauds 
from  recovering  upon  the  first  and  second 
of  these  claims  ;  and  whether  the  breach 
upon  the  third  is  not  laid  too  generally. 

The  first  count  of  the  declaration  states, 
that  he  was  possessed  of  a  farm,  upon 
which  were  certain  crops  of  corn  and  tur- 
nips, and  on  which  he  had  done  certain  work 
and  labour,  and  expended  certain  materials 
in  making  it  ready  for  tillage,  of  which 
work,  labour,  and  materials,  he  had  not 
derived  the  benefit;  and  thereupon  in  con- 
sideration that  the  plaintiff  would  let  him 
the  farm  for  fourteen  years,  the  defendant 
undertook  to  take  the  crops  and  pay  for 
them,  and  for  the  work,  labour,  and  ma- 
terials, according  to  a  valuation. 

It  is  then  averred,  that  the  plaintiff  let 
the  farm  accordingly,  and  left  the  crops 
upon  it ;  and  the  defendant  took  possession 
of  the  farm  and  crops,  and  had  the  benefit 
of  the  work,  labour,  and  materials.  The 
second  count  is  nearly  similar.  In  the 
third  and  fourth  counts  it  is  stated,  that  in 
consideration  that  the  plaintiff  would  agree 
to  let  the  farm  to  the  defendant  for  a  term 
of  fourteen  years,  and  would  suffer  him  to 
enter  and  take  the  crops  to  his  own  use, 
and  have  the  benefit  of  the  work,  labour, 


(11)  f  C.  &  J.  94 ;  8.  c.  2  Tjrw.  93 ;  s.  c.  10  Law 
Journ.  Excheq.  18. 

(If)  t  Brod.  &  Bing.  99-100,  pi*r  Curiam. 

(13)  6  East,  610,  per  EUenborougb,  C.  J. 

(14)  IS  East,  1. 

(15)  13EaBt,«49. 

(16)  1  Bos.  ft  Pol.  397. 
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and  materials,  the  defendant  undertook  to 
take  the  cr6p8,  and  allow  the  plaintiff*  for 
the  same,  and  for  the  work  and  labour, 
and  materials,  according  to  a  valuation.  It 
is  then  averred,  tliat  the  plaintiff*  did  agree 
to  let  the  farm  for  the  said  term,  and  did 
leave  crops  upon  the  premises,  and  suff*ered 
the  defendant  to  enter  and  have  the  crops, 
and  the  benefit  of  the  work,  labour,  and 
materials ;  and  the  defendant  did  enter  and 
take  the  crops,  and  had  the  benefit  of  the 
work,  labour,  and  materials. 

To  these  four  counts,  the  defendant  has 
pleaded,  that  the  crops,  and  the  benefit  of 
the  work  and  labour,  and  materials,  were 
not  excepted  or  reserved  out  of  the  let- 
tings  or  agreements  to  let,  and  that  there 
was  no  agreement  in  writing,  in  respect  of 
the  causes  of  action  in  those  counts  men- 
tioned, or  any  memorandum  or  note  thereof. 
The  effect  of  these  pleadings  is  to  raise 
the  objection  of  the  Statute  of  Frauds,  to 
the  plaintiff*'8  claim  to  recover  on  the  first 
four  counts  of  the  declaration.  By  the 
fourth  section  of  the  statute,  no  action 
shall  be  brought  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them,  unless 
the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing.  The  question 
then  is,  whether  these  counts  are  founded 
upon  a  contract  for  an  interest  in  lands. 
At  the  time  when  each  of  these  contracts 
upon  which  the  plaintiff*  sues,  is  stated  to 
have  been  made,  the  crops  were  growing 
upon  the  lands ;  the  defendant  was  to  have 
the  land  as  well  as  the  crops ;  and  the  work, 
labour,  and  materials,  were  so  incorpo- 
rated  with  the  land  as  to  be  inseparable 
from  it.  The  defendant  would  not  have 
the  benefit  of  the  work,  labour,  and  mate- 
rials, unless  he  had  the  land ;  and  we  are 
of  opinion,  that  the  right  to  the  crops,  and 
the  benefit  of  the  work,  labour,  and  mate- 
rials, were  both  of  them  an  interest  in  the 
land :  but  if  either  of  the  two  were  properly 
an  interest  in  lanc^  this  would  form  a  suffi- 
cient objection  to  the  special  counts  ;  for 
the  crops,  and  work  and  labour  united,  are 
the  consideration  in  each  count,  and  if 
either  part  of  the  consideration  fails,  the 
plaintiff*  cannot  be  entitled  to  recover. 

The  next  claim  in  the  declaration,  is 
contained  in  the  indebitatus  count,  which 


states,  that  the  defendant  was  indebted  in 
200/.  for  crops  bargained  and  sold,  and  by 
the  defendant,  under  and  by  virtue  of  that 
bargain  and  sale,  before  then  accepted, 
had  and  received,  and  cut  down  and  taken 
to  his  own  use. 

To  this  the  defendant  has  pleaded,  that 
the  crops  at  the  time  of  bargain  and  sale 
were  growing  upon  and  affixed  to  certaiia 
lands  of  the  plaintiff*  then  in  his  possessioa^ 
and  that,  just  before  the  bargain  and  aal^ 
there  was  a  treaty  on  foot,  between  tl^ 
plaintiff* and  the  defendant,  by  which  it  w^ 
proposed,  that  the  plaintiff*  should  let  t^ 
lands  to  the  defendant  for  fourteen  yea::::^ 
and  should  take  therewith  the  said  cro-  ^ 
and  the  defendant  assented  to  that  trea^^. 
and  thereupon,  in  order  to  carry  the  tr^^^ 
into   execution,   the   said  supposed  |^^. 
gain  and  sale  was  verbally  contracted  bg, 
tween  the  plaintiff* and  defendant,  and  ci^ 
there  was  no  agreement  in  writing  of  the 
said  cause  of  action,  or  any  memoranifoa 
or  note  thereof. 

To  this  plea,  the  defendant  has  denor- 
red,  and  he  insists,  that  inasmuch  ss  it  ii 
alleged  and  admitted,  that  the  defendant 
had  the  crops,  he  is  liable  to  pay  for  tbem, 
and  that  the  Statute  of  Frauds  is  no  bar; 
and  he  relies  on  Teal  v.  Auty  and  aMikr 
for  that  position.     But,  admitting  that  the 
defendant   is   to   pay    for   the  cropi,  be 
ought  to  pay  for  them,  not  upon  the  tenm 
and  footing  of  that  bargain  and  sale,  bat 
upon  a  quantum  meruit.     The  cropsi  at  the 
time  of  the  bargain  and  sale,  were  upon 
these  pleadings  an  interest  in  the  land,  and 
to  allow  the  plaintiff*  to  recover  upon  thii 
bargain  and  sale,  and  to  have  the  price  re- 
quired by  it,  would  be  in  direct  opposition 
to  the  statute  ;  because  it  would  be  givio? 
eff*ect  to  an  action  upon  a  verbal  contract 
for  an  interest  in  lands.  The  next  claim  iff 
for  the  work  and  labour,  and  materials,  to 
which  there  is  in  substance  a  similar  plea 
and  if  the  claim  as  to  the  crops  cannot  be 
supported,  it  follows  afortiori,  that  tbisalso 
must  fail.     Upon  the  pleadings  it  waa  a 
contract  for  that  which  was  at  the  time  of 
such  contract  an  interest  in  the  land,  and 
for  that  which  never  was  and  never  cooU 
be  separated  from  it.     The  last  claim  in 
respect  of  the  crops,  and  of  the  work  and 
labour,  and  materials,  is  upon  the  aceoiot 
stated ;  and  the  defendant  ttateSt  ^luMt  be- 
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bm  taking  of  the  account,  there  was  a 
1  agreement  for  the  crept  which  were 
lag  on  the  jJaintiff's  land,  and  for  the 
and  labour,  and  materials,  in  prepar- 
part  of  the  plaintiff's  land  for  tillage, 
aere  was  a  treaty  for  the  plaintiff's 
I  and  the  defendant's  taking  the  land 
iirteen  years,  to  which  the  defendant 
lad,  and  that  the  money  to  be  paid 
iO  crops,  and  the  work,  labour,  and 
iala,  was  the  money  concerning  which 
scount  was  stated ;  and  that  there  waa 
recment  in  writing  of  and  concerning 
lid  cause  of  action,  or  any  memoran- 
ir  note  thereof. 

thia  plea,  the  plaintiff  has  replied, 
•finre  the  account  was  stated  the  de* 
It  had  mown  the  crops,  and  taken 
Co  his  own  use,  and  had  and  receired 
nonnt  of  the  work  and  labour,  and 
iala ;  and  the  defendant,  though  he 
B  he  did  cut  down  the  crops,  &c.,  and 
a  the  amount  of  the  work  and  labour, 
\  that  he  did  not  cut  down  the  crops, 
re  the  amount  of  the  work  and  labour 
ifter  the  stating  of  the  account. 
I  plaintiff's  object,  therefore,  upon 
count  stated,  is,  to  take  the  case  out 
operation  of  the  Statute  of  Frauds, 
I  charge  the  defendant  upon  a  new 
let — a  contract  which  the  law  would 
from  the  defendant's  taking  the  crops, 
(ceiving  the  benefit  of  the  work,  Ja« 
and  materials;  and  this  object  the 
lant  has  defeated,  by  shewing  that 
count  was  stated  when  the  case  stood 
r  upon  the  original  contract,  and  be- 
la  mowing  of  the  crops,  which  was  to 
s  new  contract,  had  occurred.  The 
ion,  therefore,  upon  the  Statute  of 
a,  applies  to  the  count  upon  the  ac- 
alatedy  as  well  as  to  the  other  counts. 
I  only  remaining  question,  is  upon 
vanth  count  of  the  declaration,  and 
jeetion  to  that  count  is,  that  it  is  too 
iL 

It  count  is  founded  upon  a  promise, 
sideration  of  defendant  being  tenant 
intiffof  a  certain  farm,  to  manage  it 
mod  and  husbandlike  manner,  and 
Img  to  the  custom  of  the  country 
the  farm  was.  The  breach  was,  that 
not,  but,  on  the  contrary,  managed  it 
Mid  and  unhusbandlike  manner,  and 
ly  to  the  cuatom  of  the  country  where 
tw  SEaiBt,  II.^£xcheq.Pl. 


the  fiurm  was.  The  defendant  Iiaa  de- 
murred specially,  on  the  grounds,  that  the 
breach  is  too  general,  that  the  count  does 
not  shew  what  the  custom  of  the  country  is, 
or  what  defendant  has  committed  contrary 
to  the  custom  of  the  country,  nor  in  what 
he  has  broken  the  custom ;  and  that  defen- 
dant is  not  sufficiently  informed  by  that 
count  of  the  cause  of  action  of  which  plain- 
tiff complains  against  him.  The  count  is 
certainly  general,  and  it  might  be  safer  for 
the  plaintiff  to  amend  than  to  liazard  the 
opinion  of  a  court  of  error. 


1882.     >  In  re  Catherine  cholmondb- 
Not.  28.  i         let,  deceased. 

Legacy  Duty. 

A  turn  of  money ^  appamied  by  wiU  under 
a  poiver,  tkaugh  not  ike  personal  estate  of  the 
donee  of  the  power,  is  liable  to  legacy  daiy, 

Thuif  where  by  a  marriage  settlement 
20,000/.  was  vested  in  trustees,  to  pay  the 
dividends  to  the  wife's  father  for  life,  and 
after  his  death  to  the  husband,  with  remain^ 
der  to  the  wife  for  her  life,  with  a  power  of 
appointment  amongst  children,  and  in  default 
of  issue,  as  she  should  by  will  appoint,  in 
case  she  died  in  her  husbaiuTs  lifetime,  or  in 
case  she  should  survive  him,  by  deed  or  will; 
and  in  default  of  her  appointment  amongst 
her  next'ofkin;  and  the  wife,  after  appoint" 
ing  this  sum  by  will,  died  in  her  husoand^s 
lifetime : — It  was  held,  tliat  legacy  duty  was 
payable  thereoUm 

An  order,  for  not  accounting  for  legacy 
duties,  had  been  obtained  in  this  matter 
against  the  Earl  of  Romney  and  Lord 
Braybrooke,  the  administrators,  with  the 
will  annexed,  of  Mrs.  Cholmondeley,  the 
testatrix,  and  Mr.  Alexander  Baring,  Mr. 
Francis,  and  Mr.  Arbuthnot,  the  trustees 
for  the  execution  of  the  will,  on  sn  affidavit 
stating  in  substance  as  follows : — 

By  indenture,  bearing  date  the  7th  of 
April  1814,  and  made  between  Sir  Philip 
Francis  and  the  said  Catherine  Cholmonde- 
ley, by  her  maiden  name  Catherine  Francis, 
his  dai^hter,  of  the  first  part,  Greorge 
James  Cholmondeley,  esq.,  of  the  second 
part,  and  Alexander  Baring,  esq.,  Philip 
Francis,  esq.,  the  Right  Hon.  George 
James  Earl  of  Cholmondeley,  now  deceas^, 
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the  Riglit  Hon.  Charles  Arbuthnot,  of 
third  part,  reciting  that  a  marriage  was 
3n(lcd  to  be  shortly  had  and  solemnized 
:ween  the  said    Catherine    Francis   and 
*orgc  James  Chohnondelcy,  esq.,  it  was 
;reed  by  the  parties  to  the  said  indenture, 
lat   the   said    Alexander   Baring,    Phih'p 
rancis,  George  James  Earl  of  Cholmon- 
lelcy,  and  Charles  Arbuthnot,  their  execu* 
ors,   administrators,   and   assigns,  should 
stand  and    be  possessed   of    the   sum   of 
20,000/.  in  the  said  indenture  mentioned, 
and  the  interest  thereafter  to  accrue  due 
thereon,  upon  certain  trusts  in  the  said  in- 
denture mentioned,  for  the  benefit  of  the 
said  Sir  Pliilip  Francis,  during  his  life,  and 
from  and  after  his  decease,  for  the  benefit 
cjf  the  said   George  James  Cholmondclcv, 
(luring  his  life  ;  and  from  and  after  the  de- 
cease of  the  survivor  of  them,  the  said  Sir 
Pliilip   Francis,  and  Gi'orgc  James  Choi- 
mondeley,  for  the  beneOt  of  the  said  Cathe- 
rine Francis,  during  her  life,  and  from  and 
after  the  decease  of  the  survivor  of  them, 
the  said  Sir  Pliilip  Francis,  George  James 
Cholmondeley,  and  Catherine  Francis,  upon 
certain  trusts  in  the  said  indenture  men- 
tioned, for  the  benefit  of  the  issue  of  the 
s.iid  then  intended  marriage,  in  case  there 
should  be  any  such  issue. 

And  it  was  by  the  said  indenture  agreed 
and  declared  between  the  parties  thereto, 
that  in  case  there  should  be  no  child  of  the 
said  George  James  Cholmondeley,  by  the 
said  Catherine  Francis,  his  then  intended 
wife,  or  in  case  there  should  be  r.o  child 
who  should  arrive  at  the  age  of  twenty-one 
years,  or  be  married,  if  a  daughter,  then 
.'Mul  in  such  case  the  said  Alexander  Baring, 
Philip  Francis,  George  James  Earl  of  Chol- 
inoncleley,  and  Charles  Arbuthnot,  their  or 
his  executors,  administrators,  and  assigns, 
.'^  hould  stand  possessed  of  and  interested  in 
I  he  whole  of  the  said  sum  of  20,000/.,  upon 
and  for  such  trusts,  intents,  and  purposes, 
;md  subject  to  such  powers,  provisoes,  con- 
ditions, and  declarations,  as  the  said  Cathe- 
rine Francis,  notwithstanding  coverture, 
during  the  joint  lives  of  herself  and  the 
s.'iid  George  James  Cholmondeley,  by  her 
i.'ist  will  and  testament  in  writing,  or  any 
testamentary  instrument  or  appointment  in 
the  nature  of  a  will,  or  any  codicil  or  codi- 
L-ils  thereto,  to  be  by  her  signed  and  pub- 
li.'thcd,  res[)€ctivcly,  in  the  presence  of,  and 


to  be  attested  by  two   or  more  credible 
witnessei,  or  as  the  said  Catherine  Franeis, 
in  the  event  of  her  surviving  the  said  George 
James  Cholmondeley,  by  any  deed  or  deeds, 
instrument  or  instruments,  in  writing,  with 
or  without  power  of  revocation  and  new 
appointment,  to  be  by  her,  after  the  decease 
of  the  said  George  James  Cholmondeley, 
sealed  and  delivered  in  the  presence  of,  and 
to  be  attested  by  two  or  more  credible  wit- 
nesses, or  by  her  last  will  and  testament,  or 
appointment  in   the  nature  of  a  will,  or 
any  codicil  or  codicils  thereto,  to  be  by  her 
signed  and   published  respectively,  in  tl 
presence  of,  and  to  be  attested  by  the  like 
number  of  credible  witnesses,  should  direc 
or  appoint;  and,  in  default  of  any  sw 
direction  or  appointment,  and  so  far  as  an 
such  direction  or  appointment  should  m 
extend,  it  was  thereby  declared  andagn 
that   the   said    Alexander   Baring,   Phil 
Francis,  George  James  Earl  of  Cholmo:^  ^^o^ 
deley,  and  Charles  Arbuthnot,  their  exec 
tors,   administrators,   and   assigns,   sitoi 
stand  possessed  of  and  interested  in  t 
whole  of  the  aforesaid  sum   of  S0,00( 
and  the  interest  or  annual  proceeds  therfc^  <«?{ 
in  trust  for  such  person  or  persons  as  woib  Md, 
at  the  decease  of  the  said  Catherine  Fran^iii^ 
be  entitled  to  her  personal  estate  as  Yier 
next-of-kin,  according  to  the  statutes   ihr 
the   distribution  of  the  personal  estate  of 
persons  dying  intestate,  if  the  said  Car/ie- 
rine  Francis  had  died  intestate,  and  without 
havinrr  been  married. 

Previously  to  the  execution  of  the  inden- 
ture of  settlement,  the  20,000/.  therein 
mentioned,  was  the  property  of  Sir  Pliilip 
Francis,  the  father  of  the  said  Catherioe 
Francis.  The  marriage  was  duly  solen- 
nizcd,  but  there  was  no  issue  thereof;  wi 
Catherine  Cholmondeley,  in  her  lifetime, 
duly  made  the  following  will  and  codicil, 
and  some  time  after  departed  this  Hfe,  letf' 
ing  George  James  Cholmondeley  her  so^ 


id 
lie 


vivmg. 


*'  This  is  the  last  will  and  testament  of 
me,  Catherine  Cholmondeley.    Whereas  I 
am,  by  my  marriage  settlement,  empowered, 
in  circumstances  therein  described,  to  di** 
pose  of  the  sum  of  20,000/.,  I  hereby  givr 
subject  to  the  provisions  of  the  settlemeff 
one  moiety  thereof  to  my  beloved  hiiibir 
and  direct  the  other  moiety  to  be  distribtf 
as  follows  : — 'i  o  my  niece  Mary  Elizal 
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OD  4,000/.y  to  my  niece  Catherine 
on  1|000(.;  and  further,  I  bequeath 
im  of  5,000/.  to  John  Willing  Warren, 
and  Jolin  Angerstein,  of  Cumberland- 
Eaq.,  in  trust  that  they  pay  the 
I  proceeds  tliereof,  in  moieties,  to  my 
nr  and  his  wife  Eliza,  during  tiieir  re- 
re  lives,  the  portion  of  the  latter  to  be 
ed  and  enjoyed  by  her  independently 
r  brother,  or  of  any  other  husband 
rbom  she  may  hereafter  marry.  And 
r,  that,  on  the  deadi  of  either  my 
nr  or  his  wife  Eh'za,  his  or  her  moiety 
)e  paid  to  the  survivor  during  his  or 
*e,  to  be  held  by  them  res}>ectively,  in 
laoner  as  their  original  moieties ;  and 
tthe  death  of  such  survivor,  they,  my 
rustees,  divide  the  capital  of  the  said 
L  between  such  of  the  daughters  of 
id  brother  and  his  wife  Eliza,  as  shall 
ing,  die  share  of  eacli  to  be  paid  to 
I  her  coming  of  age,  or  being  married 
ontent  of  guardians ;  and  the  shares  of 
IS  may  die  under  age  and  unmarried, 
added  to  the  shares  of  the  survivors, 
3  considered  as  part  of  their  original 
;  and  if  it  shall  eventually  happen 
ny  part  of  the  last- mentioned  moiety 
said  ZOflOOl,  shall  not  be  herein  dis* 
of,  I  give  the  same,  together  with  all 
property  which  may  be  mine,  either 
isession  or  reversion,  to  my  beloved 
ad,  whom  I  constitute  my  residuary 
9  and  sole  executor. 

*'  Catherine  Cholmondeley. 
)th  Nov.  1820. 

I  TMf'.         CKatherinc  Dunk  infield. 
Witness  |j   j^,^yj  Dunkinfield." 

t  affidavit  then  set  out  the  codicil 
!  will  of  Mrs.  Cholmondeley  as  ful- 

odicil  to  my  will. — Whereas,  by  the 
decease  of  my  dear  niece  Catherine 
m,  the  legacy  of  1,000/.,  which  I  be- 
led  to  her  in  my  will,  is  become  void, 
direct  that  the  said  1,000/.  be  equally 
d  between  my  dear  sifter  Mary  John* 
id  my  niece  Mary  Elizabeth  Johnson. 

"  Catherine  Cholmondeley." 
h  April  1822." 

irge  James  Cholmondeley  died  on  or 
the  5th  of  November  18ciO,  without 
;  proved  the  will  of  Mrs.  Cholmonde- 
ikI  administration,  with  the  will  an* 


nexed  of  Mrs.  Cholmondeley,  was  granted 
to  his  executors  the  Earl  of  Romney  and 
Lord  Braybrooke. 

TempUf  and  P,  II.  AhhoU^  for  the  admi- 
nistrators with  the  will  annexed. — Under 
the  former  act,  45  Geo.  3.  c.  38,  the  Crown 
might  have  been  entitled   to  legacy  duty 
upon  the  sum  of  20,000/.,  disposed  of  by 
Mrs.  Cholmondeley's  will,  as  a  gifl  payable 
out  of  personal  estate,  which  the  testatrix 
had  *'  power  to  dispose  of,"  although,  even 
had  the  question  arisen  under  that  act,  it 
might  have    been  contended,  that  as   its 
object  was  to  prevent  fraudulent  testamen- 
tary gifts  under  the  semblance  of  an  ap- 
pointment, this  case,  which  arises  on  a  set- 
tlement, was  not  within  its  mischief.     It  is 
unnecessary,  however,  to  resort  to  this  ar- 
gument, as  the  present  act,  55  Geo.  3.  e.  1 84, 
repeals  the  duties  granted  by  the  45th,  antl 
imposes  legacy  duty  upon  legacies  given  by 
will  or  testamentary  instrument  out  of  the 
*'  personal  estate"   of  the   testator.     The 
only  question,  therefore,   is,  whether  the 
sum    appointed    by    Mrs.    Cholmondeley 
comes  within  the  description  of  her  "  per- 
sonal    estate."      Bradiy    v.    IVesUot  (l), 
Jenney  v,Andrerv$(2\  and  Looell  v.  KnifftU 
(3),  are  all  authorities  that  the  interest  of 
Mrs.  Cholmondeley  was  not,  in  point  of 
law,  an  absolute  interest,  so  as  to  constitute 
it  personal   estate,   or  to  make  it    assets 
legal  or  equitable,  applicable  to  the  payment 
of  her  debts.     Tiie  present  case  is  stronger 
than  that  of  Bradlij  v.  fValcot,  because  the 
life  estate  of  the  husband  prevented  tlu? 
testatrix  from  having  any  interest  in  the 
fund.     As  the  probate  duty  has  been  aban- 
doned by  the  Crown,  it  is  essential  that 
some  distinction  should  be  shewn,  which 
makes  the  property  chargeable  with  legacy 
duty,  and  not  with  probate  duty. 

L.  Lowndes  and  Follelt,  for  the  trustees. 
— The  Crown  has  no  authority  to  call  upon 
the  trustees  to  render  an  account  under  any 
act  of  parliament,  nor,  in  this  case,  have 
they  any  means  of  enforcing  the  payment 
of  the  legacy  duty,  which  is  a  strong  argu- 
ment that  no  legacy  duty  is  chargeable : 
42  Geo.  i,  c.  09.  s.  2,  empowers  the  Crown 
to  call  executors  or  adminisirators  only  to 

(1)  13  Ves.  415. 

(«)  6  Mad.  «64. 

(:))  3  Sim.  S75;  •.  c.  B  Law  Journ.  Chsoc.  41. 
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account;  section  5  of  86  Geo.  3.  c.  52, 
directs  a  form  of  receipt  to  be  given  on  the 
payment  of  legacies,  applicable  to  the  per- 
sonal estate  of  the  deceased ;  and  section 
C  declares,  that  the  duties  shall  be  payable 
by  the  persons  taking  upon  themselves  the 
burthen  of  the  execution  of  the  will,  or  of 
the  administration,  upon  retainer  of  any 
legacy.  Now,  the  executors  of  the  husband, 
with  the  will  annexed  of  the  wife,  have  no 
power  to  pay  or  retain ;  and  the  Crown 
cannot  compel  the  trustees  to  account,  and 
have  no  remedy  against  them  for  non-pay- 
ment. The  45th  Geo.  3.  renders  trustees 
of  real  estate,  upon  which  legacies  are 
charged,  liable  to  the  duties ;  but  those 
trustees  must  have  a  power  over  the  fund, 
and  a  right  to  retain — Attorney  General  v. 
Jackson  {i);  that  provision,  therefore,  is 
not  applicable.  The  legacy  duty,  more- 
over, is  not  payable,  because  the  fund  does 
not  pass  by  will  or  testamentary  instrument, 
but  under  the  deed  of  settlement. 

The  Solicitor  General^  Amos,  and  Sir 
G.  Grey^  for  the  Crown. — ^The  execution  of 
a  power  partakes  of  the  qualities  of  a  proper 
will  (5);  and,  therefore,  this  is  awill,  or,  at 
all  events,  is  a  **  testamentary  instrument" 
within  the  meaning  of  statute  55  Geo.  3. 
The  only  question,  therefore,  is,  whether 
the  fund  appointed  is  a  legacy  out  of  per- 
sonal property.  That  question  is  deter- 
mined by  a  reference  to  sections  %  and  7  of 
ZQ  Geo.  3.  c.  52,  which  statute  is  not  re- 
pealed by  55  Geo.  3 ;  the  only  object  of 
which  was  to  grant  additional  duties,  and 
to  consolidate  the  additional  with  the  then 
existing  duties:  33  Geo.  3.  c.  52.  s.  2, 
imposes  a  duty,  in  the  same  terms  as  the 
schedule  to  the  present  act,  upon  every 
legacy  given  by  '*  any  will  or  testamentary 
instrument  out  of  the  personal  estate"  of  the 
person  dying,  and  section  7  explains  that 
the  meaning  of  the  words,  "  out  of  the  per- 
sonal estate,"  shall  extend  to  legacies  pay- 
able out  of  the  personal  estate  of  which  the 
testator  had  the  power  to  dispose.  The  sub- 
sequent acts,  therefore,  must  be  interpreted 
to  use  the  words  "out  of  the  personal  estate" 
in  the  same  sense.  That  the  act  36  Geo.  3. 
was  intended  to  include  powers  of  appoint- 

(4)  f  C.&  J.  101 ;  t-clO  T«tw  Jcmro.  £iob«q.)ei. 
{5)  Sofdan  on  Powers,  3f 9, 4Hh  ed. 


ment,  is  also  obvious  from  the  cxei 
of  a  legacy  from  a  wife  to  a  huslMiid, 
end  of  the  second  section,  which 
could  only  be  left  by  virtue  of  a  p 
and  the  same  argument  applies  to  a  i 
exemption  in  the  schedule  of  55  Gea 
But  even  if  the  words  *'  hit  or  he 
sonal  estate"  are  to  receive  a  more  1 
construction,  the  20,000/.  to  appoin 
strictly  within  their  meaning,  aa  the 
of  the  settlement  was  to  provide  fin 
Cholroondeley  during  lier  life,  and  i 
issue,  and  subject  to  that,  to  mi 
her  absolute  personal  property, 
remedy  of  the  Crown  may  not  strie 
against  the  trustees,  but  tlie  legacj 
may  be  claimed  from  the  executor 
can  file  their  bill  against  the  trustee 
compel  them  to  execute  the  trusts,  ai 
over  the  fund. 

Ciir.  oib.  I 

Judgment  was  now  delivered  by— 

Lord  Lynohurst,  C.B. — ^This  qv 
arises  out  of  the  act  imposing  dut 
legacies ;  the  facts  of  the  case  were 
Upon  the  marriage  of  Mrs.  Cholmon 
the  sum  of  20,000/.  was  vested  in  tn 
upon  trust,  as  far  as  related  to  the  ii 
arising  out  of  that  money,  to  her  fatl 
life,  and  to  her  husband  for  life,  and 
event  of  her  surviving,  to  her  for  lift 
in  the  event  of  her  having  no  childrei 
a  power  to  her  to  appoint  that  a 
money;  the  result  was,  she  had  nc 
dren,  and  she  made  a  testamentary  ap 
ment,  conformably  to  the  authority 
given.  The  question  is,  whether  the  i 
taken  under  that  testamentary  appoin 
is  subject  to  the  legacy  duty,  impoi 
the  55  Geo.  3.  c.  1 84.  In  the  sched 
that  act,  the  duty  is  imposed  upon 
legacy  payable  out  of  the  person 
tate  of  the  testator.  It  was  cont 
at  the  bar,  that  this  was  not  a  1 
payable  out  of  the  personal  estate  < 
testator  ;  and  that  it  did  not  come,  i 
fore,  within  the  words,  or  within  the  i 
ing  of  the  act,  and  that  the  duty,  tbei 
was  not  payable.  In  order  to  com< 
right  conclusion  upon  this  subject, 
necessary  to  advert  to  the  previou 
imposing  duties  upon  legacies;  the 
first,  the  20  Geo.  3.  c.  23,  the  23  G 
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B  f  9  Geo.  3.  e.  51,  impoie  the 
R  receipt  or  acquittance  given 
yment  of  legacies  left  by  any 
■al  terma,  leaving  the  Court  to 
iraa  meant  aa  a  legacy,  within 
of  the  act  of  parliament.  The 
mely,  the  S6  Geo.  5.  c  62,  in 

n'ng  the  duty,  enacts,  "that 
e  payable  upon  all  lega* 
:  of  the  personal  estate  of  the 
i  in  the  seventh  section  of  that 
I  declaration  of  the  legislature, 
i  to  be  deemed  a  legacy  within 

of  the  act.  By  die  seventh 
enacted,  that  all  gifts  payable 
monal  estate  of  the  testator, 
I  personal  estate  which  the  tes- 
)  power  of  disposing  of,  shall 
nd  considered  a  legacy  within 
of  the  act  of  parliament.  The 
herefore,  in  the  act  itself,  inter* 
defined  what  is  meant  by  a 
de  out  of  the  personal  estate. 
t  is  the  44  Geo.  8.  c.  98;  in 
re  is  no  section  or  provision 
ig  with  the  provision  to  which 
rted  in  the  S6  Geo.  S,  describe 
le  legislature  meant  by  the 
y,"  within  the  meaning  of  that 
rer,  if  the  question  had  arisen 

Geo.  8,  I  should  have  been 
that  as  the  legislature  had  in 
I  act,  defined  what  is  meant 
I  "legacy,"  it  would  be  con- 

the  legislature  used  the  term 
ig  passed  tn  part  mater  id,)  in 
ise,  and  to  the  same  extent  in 
[  used  it  in  the  previous  act ; 
ars  to  me  obvious,  that  this 
een  the  meaning  of  the  legis- 
ise  the  object  of  the  act  of  the 
vas  to  consolidate  the  regula- 
rovisions  of  the  previous  act, 
lidate  the  duties.  There  is  no 
hatever  in  the  44  Geo.  8,  that 
f  intention  to  reduce  the  duties; 
herefore,  1  think,  fairly  to  the 
hat  the  legislature  would  not 
ed,  under  the  term  "  legacy,'' 
*e  limited  meaning  to  that  term, 
n  the  86  Geo.  8. 
id  to  the  same  conclusion,  by 
ation  of  the  45  Geo.  8.  c.  28, 
passed  in  the  following  year. 


By  the  46  Geo.  8,  the  duty  ia  made  pay* 
able  upon  legacies  out  of  any  real  or 
personal  estate  of  the  testator.  In  the  45 
Greo.  8,  there  ia  a  clause  similar  to  the 
seventh  section  of  the  86  Geo.  8,  defining 
what  the  legislature  meant  by  the  term 
"legacies,"  and  in  that  description  it 
states,  that  any  gift  payable  out  of  the 
personal  estate,  or  out  of  any  personal 
estate,  which  the  testator  has  the  power  of 
disposing  of,  shall  be  considered  a  l^acy 
within  the  meaning  of  that  act.  So  that, 
under  the  86  Geo.  8,  and  under  the  45 
Geo.  8,  the  legialature  haa  diatinctly  de- 
fined what  ia  meant  by  the  term  "legacy," 
and  it  seems  impossible  to  come  to  a  con* 
elusion,  that,  in  the  intermediate  act  of  the 
44  Geo.  8,  it  intended  to  give  a  different 
interpretation  to  the  term,  or  that  it  should 
have  less  effect  than  in  the  previous  and 
subsequent  acts;  I  should  think,  therefore, 
it  is  perfectly  clear,  under  the  44  Geo.  8, 
that  the  term  "  legacy,"  meaning  any  le- 
gacy payable  out  of  the  personal  estate  of 
the  party  deceased,  would  not  only  extend 
to  a  legacy  properly  payable  out  of  the 
personal  estate,  but  a  legacy  payable  out 
of  any  property  which  the  PArty  had  the 
power  of  disposing  of  by  will.  If  that  be 
so,  the  language  of  the  48  Geo.  8.  ia  the 
same  in  substance  as  that  of  the  44  Geo.  8; 
and  the  language  of  the  55  Geo.  8.  is  the 
same  as  that  of  the  48  Geo.  8. 

Taking  all  the  acts  together,  therefore, 
applicable  to  the  same  subject,  and  passed 
tn  pari  materidt  and  the  legislature,  in  the 
30  Geo.  8,  and  45  Geo.  8,  having  de- 
scribed and  defined  what  they  meant  by  a 
legacy,  and  having  given  no  such  descrip- 
tion as  to  the  intermediate  act  of  44  Geo.  8, 
but  it  being  obvious  what  their  meaning 
was  with  respect  to  the  act,  it  seems  im- 
possible to  come  to  a  conclusion,  that  they 
meant  to  use  that  term  in  a  more  limited 
sense  in  the  48  Geo.  8,  and  the  55  Geo.  8. 
If  that  be  the  true  meaning  of  the  act  of 
parliament,  it  will  follow,  that  under  the 
55  Geo.  8,  the  duty  would  be  payable,  not 
only  upon  a  legacy  payable  out  of  the  per- 
sonal estate,  strictly  considered,  of  the  tes- 
tator, but  out  of  any  personal  estate  which 
the  testator  had  the  power  of  disposing  of, 
as  he  or  she  may  think  proper :  that  would 
apply  to  the  present  case.   We  are  of  opi- 
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nion,  therefore,  that,  considering  all  the 
acts  together,  the  duty  is  payable  in  re« 
spect  of  this  property,  which  was  taken  by 
the  appointees  under  the  will  of  Mrs. 
Cholmondeley. 

Rule  absolute. 


183*3.        }      GRAHAM     V.     WICIIELO     AND 
Nov.   12.    ji  HULL. 

Landlord  and  Tenant — Surrender. 

2' he  defendants t  W.  ^  //,  having  entered 
into  an  agreement  with  the  plaintiff  for  a 
lease  of  premises  for  tfte  purpose  of  carry  ^ 
ing  on  a  partnership  business t  for  the  term 
of  three  years,  to  be  extended  by  notice  to 
seven,  after  they  had  dissolved  partnership 
with  the  knowledge  of  tJie  plaintiff,  gave 
him  a  joint  notice  to  extend  the  term,  subse^ 
quent  to  that  notice  H.  applied  to  him  to 
grant  a  new  lease  to  himself  and  a  nen 
partner,  S,  when  the  plaintiff  gave  H,  a 
letter  to  his  attorney,  expressing  his  readi* 
ness  to  grant  the  proposed  lease,  and  direct^ 
ing  his  attorney  to  prepare  one  accordingly, 
lliis  letter  was  never  delivered  to  the  attor^ 
ney,  or  communicated  to  W,  but  the  plain'- 
tiff  afterwards  gave  a  receipt  for  rent  to  the 
new  firm  of  H,  ^  S. — Held,  that  these  cir- 
cumstances did  not  amount  to  a  surrender  of 
the  extended  term,  or  the  substitution  of  a 
new  tenant,  but  that  the  defendants  were 
jointly  liable  for  rent  in  arrear  in  an  action 
on  the  agreement  for  a  lease. 

Assumpsit.  The  first  count  stated,  that 
on  the  10th  of  March  1827,  by  a  certain 
agreement  made  between  the  plaintiff  of 
the  one  part,  and  the  defendants  of  the 
other  part,  the  plaintiff  did  agree  to  let 
and  demise  unto  the  defendants  a  part  or 
portion  of  a  certain  messuage  or  dwelling- 
house,  with  certain  rights,  privileges,  &c., 
in  the  said  agreement  mentioned,  to  hold 
the  same  from  the  25th  of  March  then 
instant,  for  and  during  the  term  of  three 
years  from  thence  next  ensuing,  and  fully 
to  be  complete  and  ended ;  and  if  the  said 
defendants  should  give  unto  the  said  plain- 
tiff three  months  notice  in  writing  for  that 
purpose  previously  to  the  expiration  of  the 
said  term  of  three  years,  then  and  in  that 


case  for  and  during  the  further  tern  of 
four  years,  making  in  the  whole  the  tenn 
of  seven  years  from  the  said  25th  day  of 
March  then  instant,  at  and  under  tlie 
yearly  rent  or  sura  of  210/.  payable  quar- 
terly, &c.,  and  that  the  said  defendants  did 
agree  to  take  and  rent  the  same  of  the  said 
plaintiff,  &c. ;  and,  after  the  making  of  the 
said  agreement,  and  more  than  three  roondu 
before  the  expiration  of  the  said  term  of 
three  years,  did  give  notice  in  writing  of 
their  intention  to  hold  and  continue  tenants 
of  the  said  demised  premises  for  the  fiir- 
ther  term  of  four  years  from  and  after  die 
expiration  of  the  said  term  of  three  years, 
making,  in  the  whole,  the  term  of  seren 
years,  according  to  the  provision  in  the  said 
agreement.  Breach,  non-payment  of  half 
a  year's  rent,  due  on  the  29  th  of  Septem* 
her  1831. 

The  declaration  also  contained  a  count 
for  use  and  occupation,  and  counts  for  money 
had  and  received,  and  for  money  doe  on 
an  account  stated. 

The  defendant  Wichelo  pleaded  die 
general  issue,  whereupon  issue  was  joined; 
and  the  defendant  Hull  pleaded  bankruptcy 
on  the  16th  of  September  1831,  and  that 
the  causes  of  action  had  accrued  before  be 
became  a  bankrupt,  and  to  this  plea  die 
plaintiff  entered  a  nolle  prosequi. 

At  the  trial,  before  Gurney,  B.,  at  the 
Middlesex  sittings  in  last  Trinity  term,  it 
appeared,  that  the  action  was  brought  to 
recover  the  sum  of  07/.  15^.  Sd.  as  die 
balance  of  rent  due  by  the  defendants  under 
a  written  agreement,  as  set  forth  in  die 
declaration,  for  apartments  in  Regent 
Street.  The  plaintiff  proved  the  execution 
of  the  agreement,  and  also  gave  in  evidence 
a  written  notice,  dated  the  1 9th  of  January 
1829,  and  signed  by  both  the  defendants, 
for  an  extension  of  the  term  for  four  years. 
The  defence  was,  that  the  term  had  been 
surrendered,  and  a  new  tenancy  of  the  de- 
fendant Hull  and  one  Smart  substituted. 
Hull  was  called  as  a  witness,  and  after  so 
objection  to  his  competency  from  interestt 
(reserved  by  the  learned  Baron),  he  stated, 
that  Wichelo  and  himself  had  occupied  die 

%  s*  1 

apartments  as  picture-dealers  up  to  Mw* 
summer  1828,  when  they  separatedi  of 
which  fact  the  plaintiff  was  informed  incoo- 
versation  about  three  months  afterwards. 
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in  January  1829,  he  entered 
rahip  with  Smart,  and  they  car- 
same  bnsinest  under  the  firm 
Co.  on  the  premises,  until  their 
ept.  1881.  In  February  1829, 
nice  requiring  an  extension  of 
lull  applied  to  the  plaintiff  for 

the  premises  to  himself  and 
n  the  plaintiff  wrote  the  folio  w- 
>  his  attorney  : — 
lir, — Messrs.  Hull  Sc  Co.  have 
me  to  say,  that  they  wish  to 
e  prepared  for  the  residue  of 
ley  hold  of  part  of  my  house, 
ly  will  apply  to  you  accordingly; 

now  Messrs.   Hull  8c  Smart, 

no  objection  to  granting  their 

1829.  N.  Graham.*' 

i^atson,  Esq. 
rd  Street." 

er  Hull  never  delivered,  nor  was 
ver  prepared  or  executed.  Se- 
pta for  rent  were  then  given  in 

Those  dated  during  the  part- 
'  the  defendants  were  for  rent 
'Wichelo  &  Hull,  and  of  Hull 
srwards  of  Hull  only,  and  the 
bsequent  to  the  partnership  be- 
I  and  Smart  for  rent  received  of 
lart. 

contended  for  the  defendants, 
idence  established  a  surrender 
m  of  law,  and  a  substitution  of 
I  new  tenant;  but  the  learned 
essed  his  opinion,  that  the  plain- 
itled  to  recover,  as  Wichelo  had 
the  notice  for  the  extension  of 
and  that  the  intention  of  the 
receive  Smart  as  a  tenant  was 
ite  until  the  letter  was  delivered 

upmi,  and  Smart  had  become 
[e,  therefore,  directed  a  verdict 
intiff,  reserving  leave  to  the  de- 
Ddove  to  enter  a  nonsuit;  accord- 

aving  obtained  a  rule  to  shew 

ron  and  Butt  shewed  cause. — The 
are  liable  under  the  original 

,  and  the  notice  to  extend  the 

nants  for  a  term  of  seven  years, 
no  sufficient  evidence  of  any 

ring  the  effect  of  the  agreement 


or  determining  the  tenancy,  for  the  letter 
from  the  plaintiff  either  did  not  operate 
as  a  surrender  of  the  term,  or.  If  it 
so  operated,  was  not  admissible  in  evi- 
dence for  want  of  a  stamp — fViUiams  t. 
Safwyer  {ly  There  can  be  no  change 
of  tenancy  by  surrender,  by  operation 
of  law,  except  by  consent  of  all  parties, 
and  by  the  acceptance  of  a  new  tenant, 
who  is  liable  to  the  landlord.  Here  Wichelo 
did  not  assent,  and  the  plaintiff  could  not 
sue  Hull  8: Smart. — Matthews y,  SaH'eil{ty, 
In  Thomas  ▼.  Cook  (3),  the  landlord  re- 
ceived rent  from,  and  distrained  upon  the 
under-tenant,  and  the  defendant,  the  origi- 
nal tenant,  assented  to  the  change  in  the 
tenancy.  The  action  there,  also,  was  for 
use  and  occupation  ;  here,  it  is  brought  on 
the  original  agreement,  on  the  privity  of 
contract.  The  receipts,  therefore,  even  if 
they  prove  an  assignment,  do  not  affect  the 
right  of  action,  as  the  privity  of  contract  is 
not  thereby  extinguished  (4). 

Jervls,  contrii,  relied  upon  Thomas  v. 
Cook, 

Bayley,  6. — It  seems  to  me  that  this 
case  is  very  clearly  distinguishable  from 
Thomas  v.  Cook.  In  that  case  the  original 
tenant  underlet,  and  the  landlord  agreed 
to  give  up  the  original  tenant,  and,  with 
his  assent,  accepted  the  under-tenant  as  a 
substitute.  There  was,  therefore,  an  agree- 
ment for  the  substitution  of  a  new  tenant 
by  all  parties.  That  case  might  apply 
here,  if  it  could  be  made  out  that  the  lessor 
agreed  to  give  up  the  original  lessee,  and 
to  accept  some  other  person,  and  that  some 
other  person  did  accept  a  lease  with  the 
assent  of  that  original  lessee;  but  the  ana« 
logy  fails,  as  there  was  no  agreement  by 
Graham  to  give  up  Wichelo  and  to  accept 
Smart,  or  any  assent  of  Wichelo,  or  of  Smart 
to  be  bound  as  a  tenant.  There  was  an 
agreement  for  a  tenancy  for  three  years, 
and,  if  the  tenants  pleased,  for  extending  the 
term,  by  a  notice  given  to  the  plaintiff.  In 
July  1828,  Wichelo  retired  into  the  country, 
and,  at  that  time,  the  rent  was  received  as 
from  Hull  alone.  In  January  1829,  Wi- 
chelo concurred  in  a  joint  notice  to  extend 

(1)  SBrod.  &  Bing.  70;  t.  c.  6  B.Mo.  »6. 

(t)  8TauDUi70. 

(5)  t  Barn.  &  Aid.  119. 

(4)  1  Ssund.  t40. 
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irSOlf  AND  OTHERS  0.  JOHN- 
SON. 

—Execution — B  evocation . 

tsary  that  a  will  of  lands 
hy  the  testator  in  the  pre- 
ying witnesseXf  or  that  they 
gnature;  and,  therefore,  a 
teribed  at  the  testator^g  rr- 
\ines%es,  two  only  of  whom 
if  valid, 

fter  devising  an  estate  in 
erm,  entered  into  an  agree' 

'  P^y  ^ff  ^^^  mortgage,  and 

of  an   additional  sum^   it 

hoi  on  the  lender  paying  off 

term  should  be  assigned  to 

testator ;  and  that  on  the 

the  trustee  should  assitrn 

nder,    Accordinoly^  on  the 

mortgage  money,  the  term 

the  trustee,  in  trust  for  the 

's  and  assigns,  and  to  he 

d  disposed  of  as  he  or  they 

ppoint ;  and,  oji  the  further 

time  afterwards,  the  term 

ed  to  the  lender,  for  secur- 

of  the  loan  : — Held,  that 

^age    did  not   change  the 

\atoT^  so  as  to  operate  as  a 


:te(l  by  the  Court  of  Chan- 
jnd  a  verdict  for  the  plain- 
CASE,  stating,  in  substance, 

are  the  children  of  William 
and  the  defendant  his  in- 
ir-at-Iaw.  In  June  1836 
B.  J.,  in  his  handwriting, 
nature  attaclied,  was  wit- 
|uest,  and  in  his  presence, 
ouse  by  three  of  lus  shop- 
1.,  and  G.  W.,  neither  of 
lim  sign  it.  The  counting- 
d  from  the  shop  by  a  glass* 
I  the  counter  tliere  is  no 
i  signature  of  the  testator 
first  two  witnesses  only ; 
It  when  E.  K.  and  G.  W. 
R.  was  also  present  when 
i  G.  W.  was  then  in  the 

>n,   the    testator's   father, 
fee  simple  of  a  freehold 
L — Excheq.Pl. 


mansion-house  and  lands  called  Portway 
Hall,  and  certain  closes  called  Nimming^, 
situated  at  Rowley  Regis,  in  Staffordshire, 
executed  a  mortgage,  conveying  Portway 
Hall  in  fee,  and  Nimmings,  for  a  term  of 
500  years,  to  Nancy  Woolley,  for  securing 
the  sum  of  1,200/.  and  interest.  Daniel 
Johnson  did  not  pay  off  any  part  of  this 
sum  secured  by  the  mortgage;  and  de- 
vised the  estates,  comprised  therein,  to  the 
testator  W.  E.  J.  On  the  27th  of  June 
1826,  the  mortgage  being  then  subsisting, 
and  he  being  then,  and  at  his  death,  seised 
in  fee  of  certain  copyhold  estates,  tenant  in 
tail  of  a  freehold  estate  at  Deritend,  in 
Warwickshire,  and  possessed  of  certain 
leasehold  estates  in  London,  made  and  exe- 
cuted his  will,  as  before  mentioned,  in  which 
he  gave  the  whole  of  his  freehold,  leasehold, 
and  copyhold  estates,  in  the  counties  of 
Stafford,  Salop,  Worcester,  Warwick,  and 
Middlesex,  to  trustees  for  certain  purposes 
therein  specified. 

The  testator  continued  to  pay  the  interest 
on  Mrs.  WooUey's  mortgage  until  May 
1829,  when  he  applied  to  Mr.  Day  to  ad- 
vance him  8,000/.  upon  the  security  of 
"  Portway  Hall,"  and  "  Nimmings."  Mr. 
Day  assented,  and  it  was  arranged  that  he 
should  first  provide  1,200/.  to  pay  to  Mrs. 
Woolley*s  representatives,  in  whom  the 
mortgage  was  then  vested,  and  that  the 
mortgage  property  should  be  conveyed  and 
assigned  to  a  trustee,  who  should  after- 
wards, upon  Mr.  Day's  advancing  the  tes- 
tator the  residue  of  the  8,000/.,  convey 
and  assign  the  same  to  him. 

Accordingly,  by  indentures  of  lease  and 
release,  and  assignment,  bearing  date  the 
8th  and  9th  of  May  1829,  the  release  and 
assignment  made  between  Benjamin  Wool- 
ley,  (only  son  and  heir-at-law  of  the  said 
Mrs.  Woolley,  then  deceased,)  of  the  first 
part,  the  said  Benjamin  Woolley  and  James 
Bourne  the  younger,  (two  of  the  trustees 
and  executors  of  the  will  of  Mrs.  Woolley,) 
of  the  second  part,  Hartil  Dudley,  the  other 
executor  of  the  will  of  Mrs.  Woolley,  of  the 
third  part,  the  testator  William  Eagles 
Johnson,  of  the  fourth  part,  and  Henry 
William  Bull,  of  the  fifth  part,  in  considera- 
tion of  the  sum  of  1,200/.,  the  said  Ben- 
jamin Woolley,  at  the  request  of  the  said 
James  Bourne  the  yoimger,  Hartil  Dudley, 
and  William  Eagles  Johnson,  bargained, 
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sold,  aliened,  released,  and  confirmed,  and 
the  said  James  Bourne  the  younger,  and 
Hartil  Dudley,  remised,  released,  and  for 
ever  quitted  claim,  the  said  mansion-house 
in  the  county  of  Stafford,  unto  and  to  the 
use  of  the  said  Henry  William  Bull,  his 
heirs  and  assigns  for  ever,  in  trust  for  the 
testator  William  Elagles  Johnson,  his  heirs 
and  assigns,  and  to  be  conveyed  and  dis- 
posed of  as  he  or  they  should  direct  or  ap- 
point. And  by  the  same  indenture  the 
said  Benjamin  Woolley,  James  Bourne  the 
younger,  and  Hartil  Dudley,  (at  the  request 
of  the  testator  William  Eagles  Johnson,) 
bargained,  sold,  assigned,  transferred,  and 
set  over  the  said  closes  called  Nimmings, 
and  the  other  premises  comprised  in  the 
said  term  of  ^00  years,  unto  the  said  Henry 
William  Bull,  his  executors,  administrators, 
and  assigns,  for  the  residue  of  the  same 
term,  in  trust  for  the  testator  William  Eagles 
Johnson,  his  heirs  and  assigns,  and  to  be 
held,  assigned,  and  disposed  of  as  he  or 
they  should  direct  or  appoint. 

Shortly  after  the  dates  and  execution  of 
those  deeds,  pursuant  to  the  arrangement 
before  mentioned,  Mr.  Day  advanced  the 
testator  the  further  sum  of  1,800/.,  and  by 
indentures  of  lease  and  release,  and  assign- 
ment, dated  respectively  the  29th  and  dOth 
of  May  18'?9,  the  release  and  assignment 
being  made  between  the  said  Henry  William 
Bull,  of  the  first  part,  the  said  testator  of 
the  second  part,  and  the  said  Charles  Day 
of  the  third  part,  in  consideration  of  the 
sums  of  1,200/.  and  1,800/.,  advanced  by 
Day,  and  for  the  further  nominal  considera- 
tions therein  mentioned,  the  said  Henry 
William  Bull  (at  the  request  and  by  the 
direction  of  the  said  testator,)  bargained, 
sold,  aliened,  and  released,  and  the  said 
testator  granted,  released,  and  confirmed 
the  messuage  and  lands  called  '*  Portway 
Hall,"  unto  and  to  the  use  of  the  said  Charles 
Day,  his  heirs  and  assigns,  subject  to  the 
proviso  for  redemption  thereinafter  con- 
tained; and  the  said  Henry  William  Bull 
(at  the  request  and  by  direction  of  the  tes- 
tator) assigned  to  Day  the  closes  called 
Nimmings,  for  the  residue  of  the  term  of 
500  years,  assigned  to  him  by  the  before- 
mentioned  deed  of  the  9tli  of  May. 

The  said  deed  of  the  30th  of  May,  con- 
tained a  proviso  for  redemption,  reconvey- 
ance, and  assignment  of  the  premises  men- 


tioned therein,  on  payment,  by  the  testator 
to  Day,  of  3,000/.,  and  interest  at  5L  per 
cent.,  on  the  dOth  of  May  then  next. 

The  testator  paid  off  no  part  of  this 
principal  sum  of  8,000/.,  but  paid  up  the 
interest  thereon  up  to  the  time  of  his  death. 
He  died  on  the  SOth  of  December  1829, 
without  having  revoked  or  altered  his  said 
will,  leaving  Catherine  Johnson  his  widow, 
and  the  plaintiffs  and  defendant,  his  on! 
children,  him  surviving. 

It  was  agreed  that  the  several  deeds  c 
the  8th  and  9th  of  May  1829,  and  the  29t 
and  dOth  of  May  1829,  should  be 
sidered  as  part  of  the  case. 

The  questions  for  the  opinion  of  tft  .^ 
Court,  were— 

First — Whether  the  said  will  of  the  t 
tator  was  duly  executed  to  pass  real  estat 
if  so,  the  verdict  on  the  first  issue  wa^    t^' 
stand,  otherwise  to  be  entered  for  the  de- 
fendant. — If  the  Court  should  be  of  op/. 
nion  that  the  said  will  was  duly  execticeJ 
to  pass  real  estates,  then — 

Secondly — Whether  the  said  deeds  of  the 
8th  and  9th  of  May  1829,  and  the  29th  aod 
SOih  of  May  1829,  or  any  of  then),  ope- 
rated as  an  absolute  and  entire  revocation 
of  the  testator's  will,  as  regarded  llie  said 
messuage  and  lands  called  Portway  Hall* 
and  the  closes  called  Nimmings; — if  so,  the 
verdict  found  for  the  defendant  on  tlie 
second  issue  was  to  stand,  otherwise  a  ver- 
dict was  to  be  entered  thereon  for  the 
plaintiffs. 

Alexander,  for  the  plaintiffs. — The  Tna^ 
tees  of  the  British  Museum  v.  White  {\\vaA 
Wright  v.  Wright  {2),  decide,  that  a  will  of 
lands  is  well  executed  within  the  statute  i9 
Car.  2.  c.  3,  although  the  testator  do  no' 
sign  in  the  presence  of  the  attesting  wit" 
nesses,  and  they  sign  their  names  in  entirs 
ignorance  of  the  nature  of  the  instruroest 
On  the  second  point,  it  must  be  concede*^ 
as  a  general  rule,  that  a  conveyance  of  a 
estate,  after  a  devise  thereof,  is  a  revoe 
tion  of  the  devise  ;  but  that  depends  up 
the  principle,   that   the   testator   mutt 
seised  of  the  estate  he  devises,  and  coattr 
so  seised  up  to  the  time  of  his  deat^ 

<1)  6  Bing.  310;  8.  c.  S  M.  &  P.d89;8J 
Jourii.  C.V,  73. 

(V)  7   Bing.  457  ;    s.  c.  o  M.  &  P.  516;  9 
Journ.  C.P.  172. 
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u  the  Duchess  of  Chandos{S\ 
•  0/f9ay(4),  Vawser  \.Jeffery{5). 

to  Lord  Hardwicke  in  Sparrow 
tie  (6),  **  the  estate  must  remain  in 
(light,  and  unaltered,  to  the  time 
tator's  death ;  for  any  alteration 
•delling,  will  make  it  a  different 
ftut  it  is  said  by  the  Master  of 
in  Williams  v.  Otvens  (7),  that  in 
.  Freeman  (8),  *'  Lord  Hard  wick 

this  principle,  that  wherever  the 
modified  in  a  manner  different 
ID  which  it  stood  at  the  time  of 
3  will,  there  is  a  revocation ;  but 
the  testator  remains  witli  the 
:e  and  interest  exactly,  and  dis- 
hy the  same  means,  without  any 
ification,  there  is  no  revocation." 
e  was  no  such  modification,  but 

remained  unaltered,  and  in  the 
It,  to  the  time  of  the  testator's 

bad  an  equity  of  redemption  in 
ly  Hall  estate,  and  a  reversion  in 
ings  closes,  after  the  term  of  500 
he  time  of  the  will ;  and  he  had 
equity  and   reversion   after  the 

were  completed,  and  at  the  time 

h. 

r,  B. — He  had  the  equity  of  re- 

Ukd  reversion  on  different  terms, 

case  afler  the  payment  of  1,200/., 

other  of  3,000/.] 

he  same  estate,  though  under  an 

:harge. 

ockf  contra. — It  is  admitted,  that 

t  case  is  not  distinguishable  from 

tesofthe  British  Museum  v.  fVhite^ 

\t  V.  Wright, 

second  point ;  by  the  deeds  of 
;h  of  May,  an  alteration  was  made 
e  of  the  property,  which  operated 
ation.  From  that  time,  until  the 
t  deeds  of  29th  and  30th  of  May, 
r  had  an  entirely  different  estate 
legal  estate  in  Portway  Hall,  and 
on  of  a  term  in  Nimmings  in  a 
person,  and  on  different  trusts, 
ise  in  the  charge,  however,  would 
ation,  because  the  interest  in  the 

I.  jon.  417  ;  b.  c.  7  Bro.  P.C.  505. 

m  R«p.  S99  ;  8.  c.  1  Bos.  £c  Pul.  b76, 

ro.  &  Aid.  46:^. 

;.  80.1. 

kjuu.  595*9. 

u748. 


estate  is  different,  and,  therefore,  that 
amounts  to  a  new  modelling  of  the  estate — 
Williams' V.  Owen^  Brydges  v.  Duchess  of 
Charulos,  and  Harmood  v.  Oglander  (9). 

[Batlby,  B. — There  is  this  difficulty  in 
the  Portway  Hall  estate :  the  testator  had 
only  an  equity  of  redemption ;  and  a  dif* 
ferent  rule  prevails  in  a  court  of  equity  with 
regard  to  revocations.  We  ought,  there- 
fore, to  leave  that  to  be  dealt  with  by  a 
court  of  equity,  and  to  indorse  upon  the 
postea  that  we  have  not  considered  the 
question  relative  to  the  Portway  Hall  pro- 
perty. With  res{)ect  to  Nimmings,  there  is 
no  alteration  in  the  quantity  of  the  estate 
or  in  the  quality,  it  is  still  a  reversion  at  the 
end  of  500  years.] 

Lord  Lynduurst,  C.  B. — On  the  first 
point,  we  are  of  opinion,  that  the  will  was 
duly  executed.  With  respect  to  Portway 
Hall,  that  being  an  equitable  estate,  we 
can  say  nothing.  With  respect  to  the  closes 
called  Nimmings,  we  think  the  new  mort- 
gage does  not  operate  as  a  revocation  ; 
because  it  makes  no  change  in  the  rever- 
sion. 

The  following  certificate  was  afterwards 
sent  by  the  learned  Baron,  who  tried  the 
issues. 

*'  1  certify  that  the  issues  within  con- 
tained, came  on  for  trial,  before  me,  at  the 
Sittings  for  Middlesex,  after  Trinity  term, 
1832,  when  I  directed  the  jury  to  find  a 
verdict  for  the  plaintiffs  on  the  first  and 
second  issues,  subject  to  the  opinion  of  the 
Court  of  Exchequer  as  to  the  execution  of 
the  will  of  William  Eagles  Johnson,  the 
testator  within  named,  and  as  to  whether 
the  said  will  was  revoked  by  the  deeds 
mentioned  in  the  second  count  of  the  de- 
claration. And  I  further  certify,  that  tlie 
Court  of  Exchequer,  afler  argument,  were 
of  opinion  that  the  will  in  question  was 
duly  executed,  and  ordered  the  verdict  to 
be  entered  for  the  plaintiffs  for  the  first 
issue ;  and  that  the  Court  were  also  of  opi- 
nion, that  the  deeds  above  referred  to,  did 
not  operate  as  a  revocation  of  the  said  will, 
so  far  as  regards  certain  closes  called  Nim- 
mings being  part  of  the  property  referred 
to  by  the  second  count  of  the  declaration, 

(9)  6  Vcs.jun.  199. 


re 
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aod,  tlierefore,  directed  the  verdict  to  be 
entered  for  the  plaintifis  on  the  second 
issue,  also  as  to  those  closes;  but,  it  appear- 
ing that  the  testator  was  entitled  to  an  equi- 
table estate  only  in  the  freehold  mansion 
and  lands  called  Portway  Hall,  being  the 
residue  of  the  property  referred  to  by  the 
xecond  count  of  the  declaration,  the  Court 
<leclined  giving  any  opinion  whether  the 
deeds  operated  as  a  revocation  of  the  will 
as  to  that  part  of  the  testator's  property, 
conceiving  it  to  be  a  question  more  properly 
cognizable  in  a  court  of  equity. 

•*  J.  Bayley." 


1832.     ") 

x^  1  a      r     C^AY  V.  POTTER. 

IVtOV.   12.  3 

Bill  of  Exchange— Affidavit  of  Debt. 

An  affidavit  of  debt  by  the  indorsee  against 
tlie  indorser  of  a  promissory  note  or  bill  of 
exchange^  must  allege  a  default  by  the  maker 
or  acceptor, 

AfRrmation  of  debt,  that  "  John  Potter 
18  justly  and  truly  indebted  to  this  affirmant 
in  the  sum  of  473/.  85.,  upon  two  several 
bills  of  exchange,  one  for  the  sum  of  128/., 
drawn  by  one  Stephen  Escudier  upon  and 
accepted  by  one  Samuel  Glover,  and  the 
other  for  the  sum  of  48/.,  drawn  by  one 
£.  H.  Proctor  upon  and  accepted  by  the 
said  Samuel  Glover ;  and  also  upon  a  cer- 
tain promissory  note  for  the  sum  of  297/. 
85.,  drawn  by  one  J.  Matthewson,  in  favour 
of  Boswell  Hensman,  Esq.,  or  order,  which 
said  two  several  bills  of  exchange  and  pro- 
missory note,  were  respectively  payable  at 
days  now  past,  and  respectively  and  duly 
indorsed  by  the  said  John  Potter  to  this 
affirmant." 

Channel  had  obtained  a  rule  to  shew 
cause  why  the  defendant  should  not  be  dis- 
charged out  of  custody  on  filing  common 
bail,  on  the  ground  that  the  affirmation  of 
debt  did  not  allege  a  default  by  the  acceptor 
of  the  bills,  or  maker  of  the  promissory 
note.  He  cited  Buckworth  v.  Levi  {I), 
and  Cross  v.  Morgan  (2). 

R,  V,  Richards  shewed  cause,  and  relied 


^n  7  Ring.  ?:)1 ;  8. c. 9 Law  Journ.  C.P.8J. 


upon  the  principle  laid  down  in  BrmlAwm 
V.  Saddtngtan  (3),  that  an  affidavit  of  debt 
was  good,  if  it  sufficiently  indicnted  the 
ground  on  which  the  defendant  was  held  to 
bail,  and  that  the  words  justly  mdehted 
satisfied  the  object  of  the  affidavit ;  bat — 

The  Court,  referring  to  Buckworth  v^ 
Levif  made  the 

RiUe  absolute. 


1832 
Nov 


32.     > 
.22.  S 
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Requests f  Court  of— Costs — Suggestion. 

In  determining  upon  the  right  to  enter  m 
suggestion,  to  deprive  a  plaintiff  of  costs 
under  a  Court  of  Requests  Act,  tfte  Court 
willf  in  general,  look  to  the  verdict  onljfte 
decide  the  amount  of  the  debt  recoverable, 

Tlie  defendant  has  the  first  four  dap  to 
apply  to  enter  a  suggestion  to  deprive  tht 
plaintiff  of  costs  under  a  Court  of  Reqvestt 
Act,  although  the  Judge  has  certified,  ami, 
under  statute  1  IVilL  4.  c.  7,  execution  ku 
issued. 

Nor  is  he  precluded  from  making  suA 
application,  by  reason  of  an  agreement  it 
allow  immediate  execution,  if  it  do  not  oppesff 
that,  at  tlie  time  of  such  agreement,  he  «• 
acquainted  with  his  right  as  to  the  costs,  c 
by  reason  of  the  Judge  refusing  to  reseh 
his  certificate,  after  referring  to  the  local  a 

Assumpsit  for  goods  sold  and  deliver 
with  a  plea  of  the  general  issue,  and  dc 
of  set-off.     On   the  cause  coming  on 
trial,  at  the  last  Stafford  Assizes,  the 
ties  agreed  to  a  reference  to  a  barrbt 
certify   what  verdict  should  be  rett 
stipulating  that  the  plaintiff  should  r 
delayed  in  obtaining  execution,  and 
month's  time  only  should  be  allowed 
defendant.     The  demand  of  the  f 
13/.  2s,  4^.,  for  which  the  action  w 
menced,  having  been  reduced  to  tli( 
4/.  \s,  lc/.,and  the  defendant's  set-^ 
12^.,  the  arbitrator  certified  that 
should   be  entered  for  the  plainti 
9^.  Id,     Some  dispute  having  ta 
with  regard  to  the  plaintiff's  rigb 

(3)  7  Eiujt,  94. 
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sndant't  attorney  signed  a  consent 
Judge  should  certify  that  execution 
Bsue  in  a  week ;  hut  he  subsequent* 

ao  application  to  Bosanquet,  J.,  to 
bis  certificate!  on  the  ground  that 
ntiff  was  not  entitled  to  costs,  hy 
>f  the  debt  being  recoverable  in  the 
r  Court  of  Requests.  The  learned 
ifter  looking  at  the  act  47  Geo.  S. 
nd  the  affidavits  of  the  parties,  re« 

rescind  the  certificate.  The  plain- 
Dg  issued  a  ca.  io*  for  62/.  14f.  5(f., 
aidant's  attorney  paid  the  amount 
rotest ;  and  on  the  second  day  of 

Of 

i&ctf  obtained  a  rule  to  shew  cause 
iiggestion  should  not  be  entered  on 
to  deprive  the  plaintiff  of  costs. 
leo.  S.  c.  36,  entitled,  "  An  act  for 
B  easy  and  speedy  recovery  of  small 
ithin  the  psrishes  of  Hsles  Owen, 
Regis,  Harborne,  West  Bromwich, 
and  the  manor  of  Bradley,  in  the 
of  Worcester,  Salop,  and  Stafford," 
of  requests  was  constituted  for  the 
f  of  debts  not  exceeding  the  value 
section  28  providing  that  the  act 
tx>t  extend  to  "  any  debt  for  any 
ng  the  balance  of  account  on  de- 
iginally  exceeding  the  sum  of  5/." 
ction  29,  it  was  enacted,  *'  That  if 
on  or  suit  for  any  debt  recoverable 
le  of  tliis  act  in  the  said  court  of 
,  shall  be  commenced  in  any  other 
latsoever,  or  elsewhere  than  in  the 
rt  of  requests,  (save  and  except  the 
the  lord  of  the  manor  of  Hales 
then,  and  in  every  such  case,  the 
or  plaintiffs  in  such  action  or  suit 
t,  by  reason  of  a  verdict  for  him, 
:hem,  or  otherwise,  have  or  be  en- 
any  costs  whatever." 
•  Richards  and  FolletU  shewed 
The  rule  laid  down  in  Shaddick  ▼. 
[1),  that  the  sum  actually  recover* 
be  taken  as  the  amount  of  die  debt, 
.  apply,  as  section  29  only  deprives 
ntiff  of  costs  in  cases  where  the 
commenced  for  a  sum  under  5/. ; 
tion  28  expressly  excepts  a  debt 
B  balance  of  an  account  on  a  demand 


K.&C.769;  i.  c.  7  D.  &  R.  239;  4  Law 
B.  38. 


originally  exceeding  that  sum.  Bat  the 
defendant  is  in  no  condition  to  enter  a  sug- 
gestion, as  he  agreed  to  permit  immediate 
execution  to  issue ;  and,  on  referring  to  the 
act,  Bosanquet,  J.  refused  to  rescind  his 
certificate,  thereby  deciding  the  question* 
The  defendant,  previously  to  stat.  1  Will.  4« 
c.  7,  which  empowers  a  Judge  to  certify 
for  immediate  execution,  could  not  move 
to  enter  a  suggestion  after  final  judgment-^* 
t  TidSe  PracL  961,  9th  ed. ;  and  although, 
by  the  4th  section  of  that  statute,  provision 
is  made  for  granting  a  new  trial,  arresting 
judgment,  &c.  there  is  no  authority  given 
to  this  Court  to  allow  a  suggestion  to  be 
entered  on  the  roll  after  final  judgment  baa 
been  signed. 

Camphellt  contri,  was  stopped. 

Bayley,  B. — I  think  that  this  rule  should 
be  made  absolute.  The  statute  47  Geo.  3. 
c.  86.  s.  29.  provides,  that  if  any  action  or 
suit  for  any  debt  recoverable  by  virtue  of 
the  act  in  this  court  of  requests,  shall  be 
commenced  in  any  other  court  whatsoever, 
the  plaintiff  shall  not  be  entitled  to  any 
costs.  The  question  then  is,  whether  this 
was  an  action  for  a  debt  recoverable  by 
virtue  of  that  act.  The  act  authorizes  the 
recovery  of  debts  to  the  amount  of  5/.;  the 
verdict  here  is  directed  to  be  entered  for 
1/.  5s.  Id*;  primdfaciet  therefore,  the  action 
was  for  a  debt  under  51,  But  we  ascertain 
that  it  was  reduced  by  a  set-off  to  that  sum. 
But  the  original  sum  due  was  4/.  It.,  and, 
therefore,  as  far  as  we  have  any  evidence, 
the  action  was  commenced  for  a  debt  of 
4/.  If.  only.  If  the  strict  form  of  entering 
this  verdict  were  adopted,  there  would  be 
an  entry  for  the  plaintiff  of  his  debt,  and 
for  the  defendant  of  his  set-off;  and  then  it 
would  appear  upon  the  record  how  the 
plaintiff  was  entitled  to  the  sum  recovered. 
It  has  been  said,  and  acted  upon  in  this 
court,  that  prmd  facie  the  verdict  is  to  be 
taken  as  the  amount  of  the  debt.  That 
gives  a  certain  rule,  and  if  it  did  not  pre- 
vail, in  every  case  there  would  be  contra- 
dictory aflSdavits.  If,  then,  there  had  been 
a  verdict  for  4/.  U.,  the  plaintiff  would 
have  been  within  the  clause  depriving  him 
of  costs.  .But  it  is  said,  that  the  defendant 
is  precluded  from  taking  this  objection,  for 
two  reasons :  one,  that  he  consented  that 
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)y  the  defendant,  to  carry 

certain  common  law  ac- 
itt  in  which,  amounting  to 

made  out  a  separate  bill, 
hich  he  stated,  that  there 
rges  which  he  could  not 
leard  from  his  agent.  He 
tnent  in  September  1828, 
It  excused  himself  for  not 
equested  the  plaintiff  to 
his,  the  defendant's,  bond, 

and  100/.  and  1/.  3; .  Gd., 
ved  by  the  plaintiff,  were 
sfendant's  credit.  Before 
g  bill  was  delivered,  the 

was  examined  and  admit- 
t,  by  the  defendant.  The 
n  not  delivering  the  con- 
t  the  time  it  was  incurred 
ifendant  had  referred  the 
ment  of  a  part  of  it,  to  the 
ompany,  whom,  at  the  de- 
e,  he  sued  ineffectually, 
did  not  deliver  any  bill, 
eo.  2.  c.  23,  8.  23,  where- 
cted  that  he  could  not  rc- 
lause  the  charge  for  pre- 
>s8ing  a  warrant  of  attor- 
demand  within  the  statute, 
m  v.  Bourn  ( 1 ),  Weld  v. 
id   Ex  parte  Prickett  (3), 

secondly,  as  the  plaintiff 
elivercd  a  bill  embracing 
B  charges,  and  could  not 
:able  from  the  untaxable 
land — /////  v.  Humphreys 

Mackerson  (5),  Benton  v. 
U  v.  Collins  (7).  The 
iving  directed  a  nonsuit, — 
n  Easter  term,  moved  to 
3nsuit,  and  enter  a  ver- 
ntiff,  or  for  a  new  trial, 
hat  the  common  law  bill 
d,  by  the  appropriation  of 
on  the  defendant's  bond. 
URST,  C.  B. — Appropria- 
)rive  the  party  paying,  of 
:ation.] 

R.558. 
t66. 

199. 

14. 


It  was  not  clear,  that  preparing  a  war* 
rant  of  attorney,  was  an  item  within  the 
statute,  rendering  the  delivery  of  a  bill 
necessary ;  as  Stmdom  v.  Bourn  had  been 
doubted  by  Bayley,  J.,  in  Burton  v.  CAol- 
terion  (S\  and  by  Alderson,  J.,  in  Smith  t. 
Taylor  (9)  ;  and  Wilson  v.  Outteridge  (10) 
merely  determined  that  the  Court,  inde- 
pendently of  the  statute,  would  exercise  a 
paramount  jurisdiction,  in  referring  a  bill 
containing  such  a  charge  for  taxation ;  and 
was  also  questioned  by  Littledale,  J.,  in 
Dag  ley  ▼.  Kentish{l  1).  Mowbray  v.  Flem' 
ing  (12),  and  Hemmg  ▼.  Wilton  (13),  are 
authorities,  that  an  attorney  may  recover 
for  items  not  taxable,  though  he  fail  as  to 
taxable  charges. 

The  Court  having  granted  a  rule, — 

Chilton  shewed  cause. — The  plaintiff 
had  no  right  to  appropriate  the  payments 
made  generally,  on  account,  to  the  com- 
mon law  charges,  as  the  two  demands 
should  have  formed  the  subject  of  the  bill. 
Sandom  v.  Bourn,  and  Weld  v.  Crawford, 
are  direct  authorities,  that  a  charge  for 
preparing  a  warrant  of  attorney,  brings  a 
bill  within  the  statute  ;  and  the  opinions  of 
Lord  Ellenborough  and  Lord  Tenterden, 
as  expressed  in  those  cases,  are  rather  sup* 
ported  by  Wilson  v.  Outteridge,  and  are  not 
shaken  by  Dagley  v.  Kentish,  The  dic- 
tum of  Alderson,  J.,  in  Smith  v.  Taylor, 
that  to  render  a  bill  taxable,  it  must  be  for 
business  done  in  court,  is  not  supported 
by  Winter  v.  Payne  (14),  Clarke  v.  Bono* 
van  (15),  Smithy.  Wattleworth{ie). 

John  Evans  and  Whitcombe,  contrik,  were 
desired  to  confine  themselves  to  the  ques- 
tion of  appropriation. — The  examination 
of  the  account  for  common  law  charges, 
and  the  placing  of  the  100/.  to  the  credit  of 
the  defendant,  before  the  delivery  of  the 
conveyancing  bill,  amounted  to  an  appro- 
priation by  consent  of  both  parties.     No 

(8)  3  Barn.  &  Aid.  487. 

(9)  7  Bing.  t64 ;  ■.  e.  9  Law  Joam.  C.P.  88. 
(lO;  3  B.  &  C.  157 ;   s.  c.  S  Law  Joum.  K.B. 

SSI. 

(11)  S  B.  &  Ad.  411 ;  I.  c.  9  Law  Jouni.  K.B. 
183. 

(tV)  11  East,  S85. 

(13)  Moo.  &  Mai.  5S9. 

(11)  6  Term  Rep.  645. 

(15)  5  Term  Rep.  694. 
.     (16)  4B.&C.  S64;i.c6D.  &R.  5lOj3Law 
Joum.  K.B.  S44. 
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debt  for  common  law  charges,  therefore, 
existed.  When  that  bill  was  settled,  the 
charges  for  conveyancing  were  of  necessity 
separated,  as  the  plaintiff  had  been  refer- 
red by  the  defendant  to  other  parties,  for 
payment  of  part  of  the  latter  account.  At 
all  ev#nts,  the  question,  whether  the  ap- 
propriation was  known  and  consented  to 
by  the  defendant,  should  have  been  left  to 
the  jury. 

Batlet,  B. — I  am  of  opinion,  that  the 
nonsuit  was  right.  In  general,  if  an  at- 
torney does,  as  such,  business  of  different 
descriptions,  one  part  of  it  being  per  se 
taxable,  and  the  other  not,  the  whole  be- 
comes one  entire  demand,  and  as  such,  sub- 
ject to  taxation ;  for  while  such  demands 
exist  between  the  parties,  they  cannot  be 
split,  so  as,  by  making  them  out  separately, 
to  avoid  taxation  of  the  whole,  in  respect 
of  particular  items  liable  to  it  by  law.  It 
may  happen,  that  if  a  party,  knowing  all 
the  circumstances  under  which  taxation 
may  or  may  not  take  place,  should,  by  a  dis- 
tinct agreement,  sufier  a  bill  due  from  him 
to  an  attorney  for  common  law  charges 
to  be  made  up  separately,  from  one  due 
to  him  for  conveyancing,  and  should  agree 
to  pay  the  common  law  bill,  that  agree- 
ment might  prevail ;  but  there  are  no  facts 
here  to  warrant  the  conclusion  that  any 
such  agreement  took  place.  On  the  other 
hand,  charges  for  proceedings  at  law,  by 
the  defendant,  have  always  existed  in  this 
case.  The  whole  claim  of  the  plaintiff  on 
the  defendant  amounted  to  164/.  14f.,  in- 
cluding 6/.  lOt.  due  for  taxable  items,  and 
6L  lis.  for  conveyancing  charges;  when 
the  payment  of  100/.  was  made,  the  defen- 
dant had  a  right  to  consider  the  residue 
which  was  not  paid,  as  standing  in  the  same 
situation  with  that  which  had  been  so  pre- 
viously discharged;  the  original  amount 
of  the  common  law  bill,  examined  by  the 
defendant,  was  100/.  Ss,  Id, ;  that  bill  is 
imperfect  on  the  face  of  it,  for  it  states  at 
the  end,  that  some  further  items  are  to  be 
introduced  into  it,  when  the  plaintiff  could 
get  his  agent*s  charges  ;  those  charges  do 
not  appear  ever  to  have  been  introduced ; 
1/.  and  a  fraction  had  been  paid,  and  100/. 
was  afterwards  credited  as  paid.  Now,  if 
it  was  paid  without  specific  appropriation 


at  the  time,  (and  of  such  approprii 
see  no  evidence,)  I  am  of  opinion,  tl 
residue  due  would  be  taxable,  and  tl 
payments  made,  should  be  applied 
much  as,  on  taxation,  should  appeal 
due;  51.  lis.  for  a  charge  not  ti 
and  G/.  lOt.  for  common  law  charge 
able,  continue  due ;  then,  does  tha 
tinuance  keep  this  as  a  taxable  bill? 
is  no  evidence,  that  either  was  disci 
in  1 828,  for  the  plaintiff  for  the  firs 
abates  in  the  account  of  his  deman 
cently  delivered  to  the  Court,  the  iti 
taxable,  in  order  to  treat  the  payn 
the  100/.  in  1828,  as  a  settlement  an 
charge  of  the  item  of  6/.  lOs.  and  tl 
of  his  common  law  bill ;  but  no  fact  p 
points  to  any  such  previous  abateme 
him.  Therefore,  as  the  item  of  6i 
continued  an  existing  charge  for  ba 
done  at  law,  and  was  taxable,  a  bill 
to  have  been  delivered  a  month  befbi 
action  was  brought.  The  consequei 
that  this  rule  must  be  discharged. 

BoLLAND,  B. — I  have  never  alten 
opinion,  that  the  nonsuit  in  this  cat 
right.  There  is  no  evidence  to  ta 
the  argument,  that  the  sums  paidwei 
propriated  to  the  payment  of  the  coi 
law  bill,  or  that  the  plaintiff's  whd 
mand  on  that  account  was  intended 
satisfied  by  that  account.  It  was  i 
ment  under  pressure  by  the  plainti 
an  account  allowed  to  be  imperfect, 
states  the  agency  charges  to  be  iki 
procured  ;  and  they,  as  well  as  the  ta 
items,  amounting  to  6/.  10;.,  reroti 
unpaid. 

Gurnet,  B. — The  plaintiff  bringi 
action  for  his  bill,  which  is  said  not 
subject  to  taxation  ;  but  as,  ^t  the  ti 
the  settlement  between  the  parties,  6i 
remained  due  from  the  defendant  t 
plaintiff,  for  taxable  items,  and  it  dot 
appear  that  any  abatement  of  the  5i 
for  untaxable  items  was  really  mac 
the  plaintiff  at  an  earlier  period  thai 
pointed  out  by  my  Brother  Bayley, 
able  items  remained  in  this  account  i 
time  of  bringing  the  action. 

Rule  disehttrg 
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ai 


>    LOWS  «.  SLDESD. 

tftr— FroiMft,  StatuU  of— Pica. 

ha  m  assumjmi,  on  a  promts  to 
tbi  of  a  third  penon,  that  there 
reememt  in  writings  pursuant  to  the 
'  FramdSf — semble,  that  the  plain* 
\  replif  generally,  tluit  there  was 
mmeiil,  but  it  bound  to  set  it  out 
seoliow. 


idon  in  aMumpsit,  on  a  promise 
i  debt  of  a  third  person, 
•''no  agreement,  or  any  memo* 
r  note  thereof,  in  writing,  signed 
sfimdant,  or  any  person  by  him 
lathorized." 

ition,  alleging  generally,  that  there 
reement  in  writing,  signed  by  the 
,  bat  not  setting  it  out. 
rer  and  joinder  therein, 
appeared  to  support  the  demur- 
on  the  Court  intimating  a  strong 
hat  the  replication  should  have 
a  agreement — 
Tor  the  plaintiff,  obtained  leave 


mmdert  v.  Wakefield^  4  Bam.  & 


was  not  changing  the  venue.     He  referred 
to  Tid^s  Pract.  608,  9th  ed. 

Lord  Lthdhurst,  C.  B. — 1  see  no  ob- 
jection to  the  defendant  changing  the  venue, 
when  he  is  merely  under  terms  to  plead 
issuably,  though  the  practice  is  different  in 
this  court,  when  he  is  to  plead  issuably  on 
the  "usual  terms." 

Rule  granted. 


1882.     > 

N   V    28     i     WATSON  ».  WILLI AlCSOK. 

Affidavits — Before  nhom  sworn. 

Affidavits  taken  in  Scotland^  may  be 
sworn  before  a  Justice  of  the  Peaee» 

The  aflSdavits  upon  which  Hill  was  about 
to  shew  cause  against  this  rule  having  been 
sworn  before  a  Justice  of  the  Peace,  at 
Lanark,  in  Scotland, — 

Piatt  objected  that  they  ought  to  have 
been  sworn  before  a  Lord  of  Sessions; 
but — 

Per  Batlit,  B. — Affidavits  to  hold  to 
bail  are  continually  sworn  before  Justices  of 
Peace,  in  Scotland. 


} 


KUSSBLL  0.  HUK8T. 


"Changing. 

erfor  time  to  plead,  "  pleading  is* 
Soet  not  prevent  the  defendantfrom 
the  venue. 

aster  having  refuted  to  draw  up 
o  change  the  venue  in  this  case, 
»hire  to  Lancashire,  on  tlie  ground 
lefendant  had  obtained  an  order 
0  plead,  "  pleading  issuably" — 
now  applied  to  the  Court,  dis- 

Sl  the  order  to  plead  issuably  from 
ead  issuably  on  "  all  the  usual 
le  of  which,  according  to  Waring 
),  and  Brettargh  v.  Dearden  (2), 


i 


1)  3  Price,  3. 

f )  M'Clel.  &  Y.  106. 

laics,  IT. — Exoneq.Fl. 


1882.     > 
Nov.  16.  S      '"'"'''•  ''•  '^"'' 

Practice —  Waiver — Irregularity. 

The  defendant,  after  a  notice  to  appear, 
by  mistake,  on  the  day  of  the  teste  of  the 
writ,  applied  to  settle  the  action,  mentioning 
the  return  day  of  the  writ,  and  agreed  to 
give  a  cognovit  and  pay  costs,  which  he 
afterwards  refused  to  do,  and  obtained  a 
rule  to  set  asUe  the  service  and  process  for 
irregularity ;  the  Court  discharged  the  rule, 
on  the  condition  of  the  plaintiff  *s  taking  a 
cognovit. 

A  copy  of  a  writ,  tested  on  the  10th  of 
June,  and  returnable  on  the  2nd  of  No- 
vember, having  been  served  on  the  defen- 
dant, with  a  notice  (by  mistake)  to  appear 
on  the  day  of  the  teste ;  on  the  81st  of  Oc- 
tober, he  applied  to  the  plaintiff  to  settle 

M 


EXCHEQUER  OF  PLBA8.  ftc. 


je  action.  He  was  referred  to  the  plain- 
iff 's  attorney,  whom  he  saw  on  tlie  fol- 
owing  day  ;  and  after  noticing  that  the 
writ  was  returnable  on  the  next  day,  con- 
sented to  sign  a  cognovit,  and  directed  the 
attorney  to  prepare  the  same.  Subse* 
qtiently,  he  refused  to  sign  the  cognovit, 
and  to  pay  the  costs  incurred  ;  and — 

/FAi/e  obtained  a  rule  to  set  aside  the 
service  of  process  and  subsequent  proceed- 
ings, for  the  irregularity  above  stated  in  the 
notice  to  appear. 

Crestwellf  in  shewing  cause,  submitted, 
that  it  was  clear  that  the  defendant  was  not 
misled,  as  he  knew  the  return  day  of  the 
writ;  and  that  the  negotiations  to  settle 
the  action,  and  consent  to  execute  a  cogno- 
vit, operated  as  a  waiver  of  the  irregularity. 

White,  contra,  argued,  that  the  negoti* 
ation  having  taken  place,  with  a  view  to  a 
compromise,  and  to  purchase  peace,  could 
not  amount  to  a  waiver  ;  but — 

The  Court  discharged  the  rule,  on  the 
plaintiff's  engaging  to  take  a  cognovit. 


1832.     1 
Nov.  23.  j 


GOMPEBTZ  V.  DEMTON. 


Vendor  and  Vendee — Warranty  —  Vexa^ 
i'ums  Arrest, 

A  jiurchaicr  with  a  warranty^  on  breach 
thereof,  has  no  right,  without  the  assent  of 
the  vendor,  to  return  the  article  purchased, 
and  to  bring  an  action  for  the  price  ;  but  his 
remedy  is  by  an  action  for  damages  upon  the 
warranty. 

Therefore,  where  the  plaintiff'  gave  the 
difendant  a  horse  worth  60/.  and  SOL  in 
money,  for  a  horse  of  t/ie  defendant's  worth 
90/.,  warranted  sound,  and  on  the  defendant* s 
horse  turning  out  to  be  unsound,  sent  it  back 
to  lite  defendant,  demanding  tlie  return  of 
his  onn  horse,  and  tlie  30/.,  and  on  refusal, 
arrested  and  held  the  defendant  to  bail  for 
the  UOL  : — //  was  held,  that  the  defendant 
was  entitled  to  his  costs  for  an  arrest  without 
reasonable  or  probable  cause,  under  slat.  43 
Geo.  3.  c.  46. 

The  plaintiff,  having  arrested  and  held  the 

defendant  to  bail  for  90/.,  on  an  afRdavit  of 

~  •    e-^^  ftO/.,  the  price  and  value  of  ahorse 


sold  and  delivered,  and  30<.  waoef  ifiaA, 
declared  in  assumpsit  on  a  special  contract 
for  the  exchange  of  a  horae  of  the  deicn- 
dant*s,  warranted  sound,  for  a  horse  of  the 
plaintiff,  and  30/.  paid  as  the  difiercnce  of 
the  value,  and  for  goods  sold  and  delivered, 
and  money  had  and  received.  At  the  trial, 
tlie  plaintiff  had  a  verdict  for  48/.  84.  6(/. 

Holt  had  obtained  a  rule  to  shew  cause 
why  the  defendant  should  not  be  allowi 
his  costs,  under  the  statute  43  Geo.  3.  c.  46. 
s.  3,  for  having  been  arrested  and  held  t^ 
bail  for  a  larger  sum  tluin  waa  recovered. 

From  the  affidavits,  it  appeared,  that 
plaintiff  having  received  in  exchange  for 
horse  worth  60/.  and  30/.  in  money,  a 
of  the  defendant'a,  valued  at  90/L,  and 
ranted  sound,  but  which  turned  out  to 
unsound,  demanded  back  hia  own  horse 
tlie  money,  and  ofiered  to  return  the  de 
dant's  horae.  The  defendant*  at  firat,  wai 
clined  to  assent  to  the  propoaal,biita  dia|^^jre 
afterwarda  ariaing^in  consequence  of  atha-teat 
by  the  plaintiff  to  arreat  him,  he  refusc«f, 
and  the  plaintiff  aent  the  horse  to  a  \xTery 
stable,  and  gave  the  defendant  notice^  chat 
it  waa  atanding  there  at  hia  eiyeos^  and 
would  he  sold  by  auction. 

R*  V.  Richards  and  Butt,  shevred  caose. 
— The  plaintiff,  on  diacoveriog  the  unsoaDd- 
ness  of  the  horse,  which  had  been  warraqHed 
by  the  defendant,  had  a  right  to  rescind  the 
contract. 

[Bayley,  B. — Street  v.  Blay  (1)  it  op- 
posed to  that  position.] 

In  that  case,  the  purchaser  of  the  wtf" 
ranted  horse  sold  it,  and  then  re-purcbised 
it ;  but,  at  all  events,  this  is  not  a  cts^ 
within  the  43  Geo.  3,  as  the  transaction 
waa  complicated,  and  it  cannot  be  contend'- 
ed,  that  the  defendant  could  have  succets" 
fully  sued  the  defendant  for  a  malicious 
arrest ;  per  Best,  C.  J.,  Ttirner  v.  Princeiy}- 

[Bayley,  B. — ^To  entitle  the  defendsn^ 
to  his  costs,  under  the  statute,  it  is  not  De«- 
cessary  that  the  arrest  should  have  becD 
malicious — Donlan  v.  Brett  (3).] 

The  object  of  the  statute  was,  to  save  th^ 
defendant  the  expense  and  inconvenience  o» 
an  action  for  a  malicious  arrest,  and  di^ 
proof  offered  on  an  application  to  the  Court 
for  costs,  must  go  to  the  same  extent  a* 

(1)  2  Bam.  &  Add.  456. 

l*i)  5  Uing.  193 ;  8.  c.  7  Law  Joum.  C.P.  7A. 

(3)  10  B.  6c  C.  117  ;  B.C.  8  Law  Joum.  K.B.?^ 
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is 


an  action;  per  Tinda),  Lord 
▼.  Taylor  (4).  But  if  that 
rule*  «8  the  right  to  rescind 
d  the  question,  whether  it 
y  rescinded,  were  doubtful, 
i  that  the  plaintiff  had  no 
ffobable  cause  to  arrest  for 
horse,  which  he  considered 
to  return. 

uasT,  C.  B. — If  we  are  of 
>  plaintiff  had  no  right  to 
ract,  without  the  defendant 
question  is,  whether  he  did 
\  the  first  point  was  very 
I,  in  the  most  recent  deci- 
bjeet,  in  tlie  case  of  Sireei 
h  it  was  determined,  tliat  a 
a  warranty  has  no  right, 
of  the  warranty,  to  return 
based,  and  to  recover  the 

paid  on  a  consideration 
I,  bat  must  sue  upon  the 
I  there  has  been  a  condi- 
met,  authoriaing  the  return, 
bas  consented   to  rescind 

hat  been  guilty  of  fraud, 
a  an  agreement,  therefore, 

no  right  of  action,  except 
ges  for  the  breach  of  war* 
as  a  proposal,  but  no  agree- 
nally  completed  ;  and,  con- 
plaintiff  has  arrested  and 
int  to  bail  for  90^,  without 
•  hold  him  to  bail  at  all. 
-The  plaintiff  had  no  right 
rse,  and  to  rescind  the  con- 
a  consent  of  the  defendant. 
It  if  the  contract  continue 
iff  has  a  right  to  bring  his 
each  of  the  warranty  ;  but 
rn  the  article  and  recover 
n  an  action  for  money  had 
Power  V.  Wells  (5),  Tower x 
The  parties  may  originally 

to  rescind,  or  afterwards 
,  and  then  the  action  is  sus- 
ere,  there  was  no  such  rc- 
sement. 
rons  concurred. 

Rule  absolute, 

-1 ;  Lc.  8  Law  Joum.  C.P.  60. 
I.  133. 


Nov.  24.   }  '^™  ^-  «"^"- 

Landlord  and  Tenant  —  Agreement  — 
Fraudulent  Removal — Tender, 

A  8uhn$lwg  tenancy  is  not  determined  by 
an  agreement^  whereby  the  landlord  lets  io 
his  tenant  at  a  valuation,  to  be  made  by  two 
persons^  and  stipulating  thai  the  tenant  is  to 
give  sureties  to  maswerfor  the  rent,  if  no  va^ 
luatioH  be  made^  and  no  sureties  given. 

A  plea  of  rieni  in  arrere,  except  a  sum 
specified^  and  a  tender  thereof^  is  not  sup» 
ported  by  proof  of  tender  of  the  whole  of 
the  rent  due^  if  the  eum  tendered  be  less  than 
that  specified. 

An  admission  by  the  tenantt  on  an  issue  of 
fraudulent  removal^  that  the  goods  were  r»- 
movei  to  prevent  a  distress  by  the  landlord^ 
is,  it  seemSf  not  conclusive ;  but  it  is  for  the 
jury  still  to  decide^  whether  such  removal 
was  fraudulent^  or  under  a  boni  fide  beliej 
of  a  right  to  remove. 

Semble,  that  under  stat.  1 1  Oeo.  8.  c.  1 9. 
J.  1,  a  landlord  has  no  right  to  distrain  goods, 
removed  from  the  premises^  for  rent  due  sub^ 
sequent  to  the  removal. 

Declaration  in  replevin,  containing  two 
counts  for  a  seisura  on,  and  two  for  a  sei« 
2ure  off,  the  demised  premises. 

Avowries  to  the  first  two  counts,  for  rent 
in  arrear,  on  a  demise  at  an  annual  rent  of 
71/.  15i. ;  to  tlie  last  two  counts,  for  rent 
in  arrear  on  the  same  demise,  averring  a 
fraudulent  removal  of  the  goods  from  the 
demised  premises,  to  avoid  a  distress. 

Pleas,  to  the  avowries  to  the  first  two 
counts,  non  tenuity  riens  in  arrere : — riems  in 
arrere,  except  as  to  the  sum  of  16/.,  and  a 
tender  thereof.  The  same  to  the  avowries 
to  the  last  two  counts,  traversing  the  frau- 
dulent removal. 

At  the  trial,  before  Bolland,  B.y  at  the 
Carmarthen  Spring  Assises,  it  was  proved, 
that  the  plaintiff  had  held,  as  tenant  to  the 
defendant,  on  tlie  terms  stated  in  the  avow- 
ries,  up  to  the  S9th  of  July  1829,  when  the 
following  agreement  was  entered  into : — 

"An  agreement  made  between  Esau 
Jenkins,  of,  &e.,  and  David  John,  of,  &c., 
about  Llettyr  Neuadd  farm,  from  vear  to 
year.  He,  the  said  Esau  Jenkins,  lets  his 
farm  to  David  John,  at  tlie  valuation  of  two 
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disinterested  persons,  to  be  chosen  by  each 
of  them ;  and  the  said  David  Jones,  when 
leaving  the  said  farm,  is  to  leave  the  crop 
of  the  farm  behind,  at  the  valuation  of  two 
persons,  to  be  chosen  by  each  of  them. 

"  David  John  further  agrees  to  give  four 
loads  of  lime  to  every  five  Winchesters  of 
barley  he  sows,  in  every  field  he  lays 
down. 

"  David  John  further  agrees  to  leave  the 
meadow  land  not  laid  down,  without  consent 
of  the  landlord.  David  John  also  agrees 
to  keep  the  houses  in  repair,  and  to  have 
timber  towards  that,  as  long  as  they  can  be 
had  on  the  farm.  David  Jones  is  to  give 
two  sureties  to  answer  for  the  rent ;  and  he 
also  agrees  not  to  injure  Esau  Jenkins,  as 
to  his  lease.  The  above  valuation  is  to  take 
place  in  determining  the  rent  for  1829,  and 
the  time  to  come. 

*'  Esau  Jenkins. 
David  John. 

"  Signed  in  the  presence  of  us,  who  have 
hereto  put  our  names,  as  witnesses : 
"  John  Watkins. 
D.  Davies. 
James  Silvanus. 

••July  29th,  1829." 

In  pursuance  of  this  agreement,  arbitra- 
tors were  appointed  to  make  a  valuation, 
but,  failing  to  agree,  no  rent  was  fixed,  nei- 
ther was  any  surety  given  by  the  plaintiff. 

The  learned  Baron,  however,  acquiescing 
in  the  argument  for  the  plaintiff,  that  the 
effect  of  the  instrument  was  to  determine 
the  old  tenancy,  upon  which  the  avowries 
were  framed,  directed  a  verdict  for  the 
plaintiff,  on  the  issues  joined  on  the  pleas  of 
non  tenuit. 

On  the  issues  on  the  tender,  it  was 
proved,  that  the  sum  o£l5L  16<.,  the  whole 
amount  of  rent  actually  due,  was  tendered  ; 
but  the  learned  Baron  being  of  opinion  that 
it  was  necessary  to  prove  a  tender  of  the 
whole  sum  averred,  viz.  16/.,  directed  a 
verdict  for  the  defendant,  on  those  issues. 

With  respect  to  the  issues  on  the  fraudu- 
lent removal,  the  plaintiff's  counsel  admit- 
ted, that  the  goods  were  removed  to  avoid 
a  distress ;  but  in  addressing  the  jury  he 
contended,  that  the  plaintiff  was  not  guilty 
of  any  fraudulent  removal  within  the  stat. 
1 1  Geo.  2,  as  he  acted  merely  in  the  bond 
fide  exercise  of  a  supposed  right,  under  a 
belief  that  the  landlord  had  no  right  to  dis* 


train,  as  the  old  tenancy  had  been  deter* 
mined,  and  the  rent  under  the  new  had 
never  been  fixed.  The  defendant's  coobrI 
objected  to  this  mode  of  putting  the  cMe, 
and  contended,  that  the  admission  of  the 
plaintiff's  counsel  was  conclusive,  and  kft 
no  question  for  the  jury  on  these  inuo. 
The  learned  Baron,  however,  left  it  to  the 
jury  to  say,  whether  the  plaintiff  had  any 
fraudulent  intention  in  removing  the  goods; 
and  the  jury  having,  by  their  verdict,  negi- 
tived  fraud,  a  verdict  for  the  plaintiff  wti 
entered  on  these  issues  (1). 

John  EvanSf  in  Easter  term  last,  obttin- 
ed  a  rule  to  shew  cause,  why  a  verdict 
should  not  be  entered  for  the  defendant, « 
all  the  issues,  and  a  cross  rule  was  obtained 
by  Whitcombe;  for  entering  averdiaforthe 
plaintiff,  on  the  issues  joined  oo  the  pka 
of  tender.  These  rules  were  argued  in 
Trinity  term. 

Campbell  and  Whitcambe  for  the  plaintit 
— As  to  the  issues  on  the  plea  of  tender,  it 
was  unnecessary,  in  this  form  of  actiooi  H 
prove  the  precise  sum  alleged  to  have  htm 
tendered,  in  the  same  manner  as  in  assuBMit 
or  debt.  The  issues  in  substance  are,  wheuMT 
the  whole  amount  of  rent  due  was  tenderedf 
and  the  precise  sum  is  immaterial ;  in  like 
manner,  as  the  quanium  of  the  extern  k 

(1)  It  further  appeired,  that  the  diatrMi  WM 
made  after  the  29th  of  September,  when  rentbacuM 
due,  but  that  the  goods  were  removed  on  the  f7ll» 
whereupon  a  question  was  raised,  whether  the  M* 
tute  11  Geo.  2.  c.  19.  empowered  a  landlord  toad* 
goods  removed  off  the  premises,  where  the  xcbmhI 
took  place  before  the  rent  became  due.  On  ths  tf- 
gument  in  banc,  this  poiut  was  also  ditcoased.  For 
the  plaintiff  it  was  contended,  that  the  statota  oa^ 
applied  to  a  fraudulent  removal,  in  order  la  dtt0 
an  existing  right  of  distress  for  rent  actual]^  diMlt 
the  time  of  the  removal,  and  not  to  a  li^t  nhii- 
quently  acquired  ;  and  Watson  r,  MfffR,5£a|kl^ 
and  2  Wms.  Saund,  284,  n.  2,  were  cited.  Far  til 
defendant  it  was  insisted,  that  a  removal  balbn  thi 
right  to  distrain  accrued,  was  eouallv  witbia  tla 
mischief  intended  to  be  remedied  oy  tne  statata,* 
a  removal  after. 

[Lord  Lyndhdrst,  C.  B. — ^The  statute  9tmt^ 
measure  the  thirty  days  from  the  time  wbea  Iki 
rent  becomes  due. 

[Bayley,  B.— If  not,  it  might  be  saiditkat  (b 
landlord  could  follow  and  distrain  goods,  lason' 
twenty-nine  days  before  the  rent  became  &m>] 

On  referring  to  the  Judge's  notes,  it  sfipeatf 
that  some  rent  was  due  at  Lady-day,  so  that  tkii 
question  became  immaterial;  but  as  this  esse  ail 
cited  as  an  authority,  in  Northfield  «.  NightiagiK 
10  Law  Jonm.  K.B.  219,  it  has  been  thoaj^ktu- 
cessary  to  report  what  took  place. 
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f  and  need  not  be  proved  on  an 

lor  taking  excessive  brokerage 

\g  T.  Giilkam  (2).    Tbe  plaintiff 

to  a  verdict  on  tbe  issues,  on  the 

•  feimtf,  as  tbe  agreement  of  July 
mined  tbe  old  tenancy,  and  sub- 
new  tenancy  on  terms  different 

i  stated  in  tbe  avowries;  at  all 
!  plaintiff  was  in  possession  of  tbe 
tiy  reason  of  tbe  new  agreement, 

0  rent  was  fixed — Dunk  v.  Hun- 
Tbe  question,  wbetber  the   re- 
in tbe  band  fide  exercise  of  a 

igbt,  was  properly  submitted  to 

•  firand  is  a  question  offset. 
«M  and  E*  V.  WiUiami,  contrlU 
igrecment  amounted  to  a  lease, 
dnoiasible  in  evidence,  as  it  bad 
per  stamp;  if  not,  it  did  not 
the  old  tenancy,  as  it  was  not  a 
erfect  and  executed,  but  imper- 
lecutory  only.  To  complete  the 
.  it  was  essential  that  the  rent 
fixed  and  sureties  given.  The 
mm  tenuitf  therefore,  were  not 
d  tlie  issues  thereon  should  be 
le  defendant.  On  tbe  construction 
ate  1 1  Geo.  S,  looking  at  its  ob- 
M  mischief  intended  to  be  reme- 
expressed  in  the  preamble,  the 
u  to  the  landlord's  right  to  seize 
oved,  may  be  read  as  if  it  had 
i  words,  **  if  any  tenant  shall  be 
he  fraud  of  removing  his  goods, 
a  distress."    The  statute  applies 

1  where  tbe  Isndlord,  by  the  con- 
I  tenant,  is  driven  to  his  barren 
'inging  an  action  for  his  rent — 
V.  Swuth  (4).  It  is  clear,  there- 
:he  question  of  the  opinion  or  im- 
r  the  tenant,  was  not  properly  for 
^ration  of  the  jury  ;  but  that  the 
that  the  goods  were  removed,  in 
eprive  the  landlord  of  his  right 
,  constituted  a  fraudulent  removal 
statute. 

axT  took  time  to  consider,  and 
lent  was  delivered  by — 

,  B. — This  wss  an  action  of  re- 
wbich  there  were  three  sets  of 

m  Rep.  f  65. 

a.  &  Aid.  Si9. 

r.  &  Ry.  53 ;  s.  c.  2  Law  Joum.  KJB. 


isaoes,  arising  out  of  six  avowries;  and  a 
fourth  set  arising  out  of  six  others.  There 
were  three  sets  of  pleas  on  six  of  tbe  avow- 
ries, and  four  sets  of  pleas  to  the  other  six. 
Tbe  first  set  of  issues  was  upon  pleas  of 
nan  ienuitf  and  raised  the  question,  whether 
the  plaintiff  held  as  tenant.  Tbe  second, 
upon  plena  of  rient  in  arrere^  and  raised  tbe 
question,  whether  any  rent  was  due ;  and 
the  third,  upon  pleas  of  tender  of  the  sum 
of  16(. ;  and  upon  the  last  set  of  issues,  the 
question  was,  whether  tbe  goods  taken  bad 
been  fraudulently  removed,  in  order  to  avoid 
a  distress  for  rent  At  tbe  time  of  the  trial, 
tbe  jury  found  for  tbe  plaintiff,  upon  the 
issues  of  non  itnuii,  rtem  in  arrere,  and  on 
tlie  fraudulent  removal ;  and  for  the  de- 
fendant, on  tbe  issues  as  to  the  tender; 
and  we  think,  that  the  issues  as  to  tbe  tender 
were  rightly  found.  It  was  arranged,  that 
the  propriety  of  the  finding  should  be  sub- 
mitted to  the  consideration  of  this  Court, 
and  that  this  Court  should  make  such  order 
as  in  their  discretion  they  should  thmk  fit. 
There  was  a  motion  on  the  part  of  the  de- 
fendant, and  a  rule  granted  to  shew  cause 
why  the  verdict  found  for  the  plaintiff,  upon 
the  issues  of  non  ienuitf  riens  in  arrere^  and 
the  fraudulent  removal,  should  not  be  set 
aside,  and  a  verdict  entered  for  the  defen- 
dant on  those  issues ;  and  there  was  also  a 
cross  rule  obtained  by  the  plaintiff  to  set 
aside  tbe  verdict  found  for  tbe  defendant, 
and  to  enter  a  verdict  for  tbe  plaintiff  upon 
the  issues,  as  to  tbe  tender  of  10^  The 
question,  upon  the  latter  rule,  is  easily  dis- 
posed of.  Tbe  pleas  allege  a  tender  of  the 
sum  of  16^  Now,  it  is  incumbent  upon  a 
party  pleading  a  tender,  to  be  accurate  in 
his  plea,  and  to  prove  a  tender  to  the  full 
amount  stated,  and  as  the  evidence  made 
out  a  tender  of  16/.  16i.  only,  tbe  verdict 
was  rightly  found. 

The  next  question  is,  whether  the  issues 
upon  the  nan  tenvU  were  rightly  found, 
which  question  depends  in  effect  upon  tbe 
agreement  of  July  1829,  because  there  is  no 
doubt,  that  the  plaintiff  held  the  premises 
of  the  defendant  on  such  terms  as  corre- 
sponded with  some  of  the  avowries  in  an- 
swer to  the  first  two  counts,  unless  the 
terms  of  bis  former  tenancy  were  altered 
by  that  agreement.  Part  of  the  rent  claim- 
ed, was  due  at  Lady-day  1829,  and  the 
residue  in  September  1829;  and  no  doubt 
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boHiii  by  the  tcnwof  the 
KT^nai  seoBiKT*  vdm  he  was  extricated 
iv  uM  wtscowacQir  the  i9ch  of  Jalj  1829. 
Pw  iisoaraoim  contained  tour  couuts; 
Mcr^biinc'iie  Kurare  apoa  the  demised 
tile  ocfacr  two  off  the  de- 
L  ami  what  is  siiig«lar»  and 
;  the  phuBtiffcooDpIaiDed 
jc  K*«ii^  s2iir  same  gewds  oa  and  off  the 
TK^nuuww.^  Fbe  ((Oiiscioiv  however^  »» whe** 
^ceteauaoK  ia  eactcled  to  a  rctemo 
AwoffTXKd  M  leepect  of  the  seiaore 
<iir  «ir  ^  the  deemed  premises;  and 
ic^  j«r  >e  9ii^  eetxoed.  the  platnttli»  having  made 
a  isAtOvkf  cuMoi^  caeiMC  prejudice  the  defe»* 
4iaifix  It  toe  ;eB«niy  »  aaade  oitc»  accord* 
ti|^  .vp  jrr]i  m"  the  avowrice  in  answer  to  the 
,>MftQ»  vhnrii  chanpr  the  seiauie  upon  the 
^tetffaw^  ^  wdi  be  enxtLkd  to  a  rHomo 


N<^«  fek  Srtuc  cker,  that  previously  to 

,^<rOji  :;^i^  cW  V^autiff  had  heU  the  pre- 

aMM«  K^HR  the  terwis  set  oat  in  some  of 

tW  axv^^f^iftk  we  come  to  the  question, 

«-WtWr  ikxw  ttf«s>  wete  altered.  On  con- 

MkWrstKWk  we  aie  all  of  opknioo^  that  the 

trnM«  WT  the  ectpna)  tenancy  were  never 

aK^ivsU  hnt  that  th^*  |daiatitl'  continued  to 

K^^a  i»p  10  Se|<««iber  1^^^.  upon  the  same 

ici  n^<  »«  hr  hjK)  hcU  from  ^ptcmber  ISS7. 

An  t^hi^^tuM)  w»«  tjik^  to  the  reading  of 

the  d^vumcnt*  hv  v^hich  it  was  contended, 

tltat  ihe  icmis  iiere  altered,  because  it  was 

Mid  t<>  be  a  kafti'.     If  it  had  been  a  lease, 

the  olMection  would  hare  been  valid,  as  it 

bore  on\y  an  agreement  stamp.  It  is  a  qiies- 

tioiK  %« hetlier  ii  amounts  to  a  lease  or  an 

ai^rrem^HAl ;  for  if  it  is  an  ain'eement  only, 

and  not  carried  into  effect,  it  leaves  things 

ia  sMv  tfuo.  It  begins  with  the  words  "An 

agreement  ;**  but  if,  looking  at  its  contents, 

we  should  lind  it  to  be  a  ]ease»  the  mere  in- 

troJutcion  of  the  word  '*  agreement  **  would 

not  niako  it  an  agreeroenc  only. 

[The  learned  Judge  here  read  the  agree- 
ment to  the  word  "  lets."] 

These  are  worda  of  present  demise,  but 
we  must  look  at  the  residue  of  the  paper  to 
see  if  this  is  an  actual  demise,  or  substan- 
tially only  an  agreement.  "  At  the  valua' 
tioH  of  two  disinterested  persons,  to  be  chosen 
by  each  of  them."  There  is  to  be  a  valua- 
tion before  it  can  operate  as  a  lease.  Then 
comes  this  provision,  which  is  very  impor- 
tant, and  in  my  mind,  shews  that  it  was 


never  intended  to  opense  aa  a  lea 
events,  but  to  operate  as  ac  arreciBe 
"  David  Jones  im  to  pire  ivo  m 
answer  for  the  rent,"  azkd  there  a 
further  provi^sion,  that  tlie  valoiiii 
determine  the  rent  for  the  3Fear  U 
for  the  time  to  come.  Ix  aecinsioa 
that  this  was  a  negotiation  for  a  kn 
and  was  not  to  operate  as  a  Icm^ 
there  was  a  valuation,  and  except,  af 
had  taken  place,  aecarity  shoaU  h 
for  the  rent  by  two  sureties,  on  the 
the  plaintiff.  In  point  of  Cut  thert ' 
valuation,  and  no  sureties  were  gin 
instead  of  continuing  to  hold  as  loa 
pUintiff  quitted  the  farm,  and  reaw 
goods.  If  we  were  to  look  at  thii, 
had  been  carried  into  effect,  it  wod 
the  rent  for  the  year  1 S20,  as  edi 
succeeding  years ;  but  as  it  was  not  < 
into  effect,  the  agreement  fell  to  the  | 
in  the  same  manner  as  if  there  bad  I 
such  agreement,  and  the  plaintiff  en 
tenant  upon  the  same  terms  of  ho& 
before.  We,  therefore,  think,  that  q] 
pleas  of  non  tenuii  and  rten^  in  arm 
some  one  of  the  avowries  appHca^i 
terms  of  the  original  tenancy,  then 
to  be  a  verdict  for  the  avowant. 

Upon  the  other  question,  whether 

vary  the  verdict  upon  the  fraudulent  n 

there  is  more  difficulty.    My  Broth 

land,  myself,  and  my  Lord  Lyndhun 

.  it  was  a  question  for  the  jury ;  and  tha 

all  the  circumstances,  they  were  j 

in  their  finding:  my  Brother  Vaughai 

he  should  have  drawn  a  different  con 

I  think,  that  we  should  not  be  jus 

var}-ing  the  verdict  of  the  jury ;  bn 

utmost  ought  only  to  send  it  to  a  n 

on  this  issue,  which  would  be  a  nsei 

pense.     It  is  very  clear,  that  upon 

the  counts,  the  defendant  is  entide 

issue ;  and  we  are,  therefore,  of  opioi 

the  defendant  should  be  at  liberty  I 

a  verdict  upon  any  one  of  the  avow 

may  think  fit,  upon  the  pleas  of  i 

arrere  and  non  UnuH,  and  that  he 

retam  his  verdict  ujion  the  plea  of  te 
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lowri  of. 

nether  an  action  for  use  and 
within  the  exception  of  s.  II 
Court  of  Requests  Act,  39  ^ 
104. 

f>fa  trading  vessel,  in  the  habit 
i  unloading  his  cargo,  and  de- 
I  warehouse,  at  a  wharf  in  Lon* 
toother  persons,  and  of  purchase 
for  the  vessel  in  London,  but 
Idence^  counting-house,  or  ivare- 
city,  is  not  within  the  London 
usts  Act. 

ration  in  assumpsit,  containing 
le  and  occupationi  the  plaintiif 
under  5L,  whereupon  a  rule 
ained  to  enter  a  suggestion  to 
plaintitf  of  costs,  pursuant  to 
^urt  of  Requests  Act|  39  & 
.  104.  s.  12. 

iffidavits,  it  appeared,  that  the 
hose  dwelling-house  was  at 
3«  in  the  borough  of  South- 
aater  of  a  vcssely  trading  be- 
I  and  Rotterdam,  and  discharg- 
ing her  cargo  at  Brewer's- 
city  of  London.  The  defen- 
d  on  board  the  vessel  whilst 
iding  and  loading  her  cargoes, 
occupied  noorc  than  three  days, 
IS  not  more  than  twenty* four 
id  no  office  at  Brewer's-qoayp 
tit  necessaries  in  London,  for 
the  vessel  during  her  voyage* 
as  never  in  dock  in  London, 
off  Brewer's-quay,  where  the 
deposited  in  a  warehouse  be- 
ler  persons. 

fwed  cause.-— As  the  declara- 
I  a  count  for  use  and  occupa- 
•m  is  within  the  exception  of 
Tidds  Pract.  958,  0th  ed.,  it 
c  the  exception  in  the  London 
intended  to  an  action  for  use 
•n;"  and  Woolley  v.  Cloutman 
kn  V.  Newman  (2),  are  cited, 
ilthough  a  decision  under  sta- 
.  c.  15,  is  a  direct  authority, 


Dong.  244. 
15  East,  161. 


as  the  statute  59  &  40  Geo.  5.  only  extends 
the  jurisdiction  in  amount,  and  to  cases 
where  the  defendant  alone  resides  in  the 
city. 

[Batlit,  B,*-It  seems  to  roe,  that  the 
exception  does  not  include  an  action  for  use 
and  occupation.] 

The  defendant,  then,  is  not  within  the 
act,  as  he  does  not  reside,  or  keep  a  house, 
nor  seek  his  whole  livelihood  within  the 
jurisdiction  —  Kemsett  v.  fVest  (d),  and 
Reeves  v.  Siroud  (4). 

Bompas,  Seij*,  contrd. — It  is  not  neces- 
sary that  the  defendant  sliould  seek  his  en- 
tire livelihood  in  the  city.  In  Croft  v.  Pit* 
man  (5),  it  was  held,  that  a  coal-merchant 
who  had  his  wharf  and  counting-house  in 
Southwark,  and  occupied  half  a  counting- 
house  in  London,  for  the  purposes  of  his 
trade,  sought  his  livelihood  in  London, 
within  the  meaning  of  the  act.  So,  in  Bush* 
neil  V.  Levi(fi),  an  officer  of  the  sheriff  of 
Middlesex,  residing  and  carrying  on  his 
business  in  Middlesex,  but  having  also  an 
office  in  London.  So  held  also  in  Fleming  v. 
Davies  (7).  The  words  of  the  act  are,  "  any 
person  gaining  a  livelihood,  or  keeping  a 
shed,  stall,  or  stand,"  within  which  latter 
words  the  defendant,  at  all  events,  is  com- 
prehended. 

Lord  LrKDmiRST,  C.  B. — Tn  the  cases 
cited,  the  defendants  had  an  office  or  place  of 
business,  in  the  city  of  London,  where  they 
actually  did  carry  on  business.  This  case 
appears  to  me  more  to  resemble  tlie  case  of 
a  coal-merchant  having  a  counting-house 
in  the  city,  merely  to  receive  orders ;  be- 
sides, it  does  not  appear  clearly,  that  the 
defendant  is  a  person  buying  and  selling 
on  his  own  account,  as  he  buys  goods 
merely  as  the  master  of  the  vessel  and  agent 
for  the  owners. 

Bayley,  B. — I  am  of  the  same  opinion. 
The  defendant  here  had  no  place  for  carry- 
ing on  his  business  in  the  city  of  London. 
If  this  defendant  were  within  the  act,  every 
captain  of  a  coasting  vessel,  who  comes 
every  voyage  to  the  same  wharf  in  London, 
would  be  equally  within  the  jurisdiction  of 

(5)  5  Dow.  &  Byl  6t€t, 

(4)  1  Dow.  Pract  Rep. 

(5)  5Tnmt.  648. 

(6)  5  Bing.  315  ;  ».  c.  7  Law  Joorn.  C.P.  1 15. 

(7)  5D0W.&R7I.571. 
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this  Court,  and  if  he  were  in  the  habit  of 
touching  elsewhere,  in  the  course  of  his 
voyage,  to  take  in  or  discharge  a  part  of  his 
cargo,  might  claim  a  similar  privilege,  in 
respect  of  courts  of  request,  established  at 
each  of  those  places. 

Holland,  B. — The  argument  for  the  de- 
fendant certainly  goes  to  the  extent  suggest- 
ed by  my.  Prother  Bayley.  The  defendant, 
fb  m^  ic^iYiion,  does  not  carry  on  business, 
or  seek  a  livelihood,  in  the  city  of;v^ndon ; 
but  the  case  falls  expressly  within  SUphem 
T.  Derrv(fi\  where  Lord  Ellen  borough  says, 
'*  Id  Oraer  to  entitle  a  pairty  to  be  sued  in 
London,  by  seeking' his'-livelihood  in  the 
city,  he  should  seek  the  whole  of  his  liveli- 
hood there,  and  not  be  in  a  state  of  vagrant 
existence  for  this  purpose  {^ekine  ii  partly 
within,  and  partly  without,  the  city." 

GuRNEY,  B. — The  construction  of  the 
act,  as  contended  for  on  the  part  of  the  de- 
fendant, would  enable  parties  to  commit 
gross  frauds.  I  am  clearly  of  opinion,  that 
this  is  not  a  €a8e  within  its  operation. 

Rule  ducharged. 


Batlxt,  B.— That  appliea  to  a  jndgnieBt, 
execution,  and  escape  in  this  kingdoni,  and 
not  in  a  foreign  country. 

Rule  refused. 


•  <• 


4*. 


1832.       >     OLIVER  0.  FURNIVAL. 

ArreH^^JFot^gn  Judgment — Execution, 

A  defendant  who  hoe  escaped  from  custody 
tit  France^  on  a  judgment  and  execution  there, 
may  be  arrested  in  an  action  on  that  judg- 
ment  in  this  country. 

Tlie  defendant  having  been  arrested  on  a 
judgment^  for  8,000/.,  obtained  in  a  court 
of  France,  and.  confirmed  by  the  Court  of 
Cassation,  esctiped  Tropi  custody,  and  came 
to  (his  country,  where  he  was  again  arrested 
for  the  same  sum,  by  a  Judge's  order,  in  an 
action  on  that  judgment. 

Carrington  applied  to  the  Court  to  dis- 
charge the  defendant  out  of  custody,  by 
reason  of  a  second  arrest  for  the  same  cause 
of  action,  citing  Comyns's  Dig.  *Debt,' A.  2, 
where  it  is  said,  that  *'  Debt  does  not  lie 
upon  a  judgment,  after  execution  sued  by 
elegit  or  otherwise ;  for  be  (the  plaintiff)  has 
chosen  another  remedy,  even  though  the 
^-^«nrlant  taken  in  execution  escapes." 


1882       "^ 
November.l    '^^  **•  ""''*»**  "*  ""■«*''• 

Denise — Construction — Evidence. 

A  testator  having  two  nephews  _ 

Morgan  Morgan,  one  of  wham  only  reside  n 
at  Mothvey,  gave  certain  prenuses  afier  t  ^ 
decease  of  his  wife,  to  his  nephew  Morg.^  -^^ 
Jjf organ,  and  afterwards  certain  other  p^^^ 
nuses  "  to  Morgan  Morgan,  of  the  villag^^  ^ 
Mothvey  :" — Held,  that  a  kUent  ambigi.,^. 
was  raised,  sufficient  to  admit  parol  eviden^.^^ 
explanation. 

Ejectment,  on  the  demise  of  Mor^ 
Morgan,  for  a  house  and  garden,  in  the 
village  of  Mothvey,  in  the  county  of  Cl^ 
nuurthen. 

Plea — ^The  general  issue. 

At  the  trial,  before  Alderson,  J.,  at  tbe 
last  Assizes  for  the  county  of  Carmartbeo, 
the  lessor  of  the  plaintiff  claimed  the  pie- 
mises,  under  the  following  will  of  Erfli 
Morgan,  of  the  parish  of  Mothvey. 

"  I  give  unto  my  dear  wife,  Elinor  Mor- 
gan, the  part  of  my  house,  and  the  part  of 
my  garden,  where  Morgan  David  Morno, 
and  Elizabeth  Walter  dwelletli  under  oeTf 
during  her  natural  life,  and  after  her  de- 
cease, to  my  nephew  Morgan  Morgan,  woi 
his  right  heirs.     Also,  I  give  and  beqoesA 
to  my  nephew  Morgan  Morgan,  of  the  vi) 
lage  of  Mothvey,  the  part  where  I  dwe^ 
and  likewise  the  part  of  my  garden  wbi 
I  do  now  occupy,  to  him  and  his  right br 
after  my  decease ;  also,  the  house  in 
yard,  I  give  to  the  said  Morgan  Mov 
aAer  my  decease ;  also,  I  order  the  a' 
Morgan  Morgan  to  pay  unto  my  i 
Gwen  Price,  of  the  parish  of  Cilycwr 
sum  of  2/.  a  year,  and  every  year  f 
term   of  five  years,  from  the  abov 
houses,  and  in  default  of  payment,  t' 
is  authorized  to  levy  and  distress  evf 
year  on  what  I  bequeathed  to  the  st 
gan  Morgan,  after  my  decease, 
give  my  nephew,  Benjamin  Motj 
part  of  my  house  and  garden,  ' 
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huBf  and  bit  right  heirsi  after 


ppaarcd  in  •videneei  that  toon  after 
leadon  of thit  will,  the  tettator,  Evan 
n»  died,  leaving  Morgan  Morgan  (the 
too  of  hit  only  brother  Benjamin 
Qc  deceatedy  who  retided  in  the  vil- 
r  Mothvey,  and  who  wat  hit  heir-at- 
nd  Morgan  Morgan,  the  lessor  of  tlie 
1^  (who  wat  a  ton  of  a  sitter  of  the 
r^t»  and  who  lived  near  Merthyr 
1^  in  Glamorganthhv,)  and  Benjamin 
B,  a  brother  of  the  late  Morgan  Mor- 
a  only  three  nephewt,  him  tunriving. 
the  lettator't  death,  his  widow,  Elinor 
n  took  possession  of  the  house  and 
I  devised  to  her  for  life,  and  Morgsn 
Oythe  nephew,  who  lived  at  Mothvey, 
ottettion  of  the  remainder  of  the  tes- 
property,  devised  by  his  will,  except 
rtlon  of  it  devised  to  Benjamin. 
I  Morgan  Morgan  died  in  1831,  with* 
ue,  having  made  a  will,  devising  all 
»perty  to  his  wife,  Mary  Morgan,  the 
ant,  who,  on  his  death,  took  posses- 
lereoC  and,  on  the  death  of  Elinor 
a,  of  the  house  and  garden  devised  to 
the  testator,  Evan  Morgan,  for  the 
ry  of  which  property  the  action  wat 
It. 

thit  evidence,  it  was  contended  for 
fimdant,  that  a  latent  ambiguity  was 
to  explain  which,  she  was  entitled  to 
irol  evidence;  and  the  learned  Judge, 
Bf  that  opinion,  received  evidence  of 
itiont  made  by  the  testator,  Evan 
o,  contemporaneous  with  the  will, 
t  defendant  had  a  verdict. 
I  Bvant  moved  for  a  new  trial,  sub- 
It  that  such  evidence  ought  not  to 
€en  admitted,  as  the  first  and  second 
in  the  will  clearly  applied  to  different 
i;  the  first  devise  being  to  Morgan 
tOtJwifi/icsfer;  and  the  second,  to  ^lo^- 
[organ,  described  as  "  of  the  village 
thvey."  There  were,  therefore,  dis- 
bjectt  of  the  testator's  bounty,  suffi- 

0  aatwfy  the  terms  of  the  will,  and  no 
la  proved  which  raised  any  ambiguity 
will— Dot  V.  Weillah€{}). 

1  Court,  after  conferring  with  the 
1  Judge  who  tried  the  cause,  refused 

le. 

(1)  4  Biro.  &  Aid.  57. 
;w  Sesies,  II.— £xciiEQ.rjL. 
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In  tre»pas$  against  several  defendants 
appearing  hy  the  same  attorney,  biu  plead- 
ing severally,  a  defendant  who  is  acquitted 
is  entitled  to  his  onm  separate  costs,  and  also 
to  OH  aliquoi  portion  of  the  costs  ineur%rd 
jointly  With  the  defendants  who  have  been 
found  gmUy,  on  satisfying  the  Master  thai 
he  has  not  been  indemnified  hy  those  defend 
dants. 

Thit  wts  an  action  of  trespass,  in  which 
all  the  defendants  appeared  by  the  same 
attorney  and  counsel.  Two  of  the  defen- 
dants pleaded  the  general  issue,  and  a  jus- 
tification; and  the  other  defendant  a  sepa- 
rate plea  of  the  general  itsue.  On  the  trial, 
the  plaintiff  obtained  a  verdict  against  the 
former  two,  but  a  verdict  wat  found  for 
the  third  defendant,  Kynaston.  The  Master, 
on  taxation  of  costs,  having  allowed  Ky- 
naston only  40«.  costs,  and  the  sum  of  five 
guineas  for  the  attendance  of  a  witnett  on 
is  behalf,-— 

Hayes  had  obtained  a  rule  to  review 
the  taxation. 

Whalelty  shewed  cause.  —  Hughes  ▼• 
ChittyiX)  is  in  point ;  as  although  the  de- 
fendant there  pleaded  jointlv,  the  decision 
proceeded  on  the  principle  adopted  in 
Thruttout  d.  Jenkinson  v.  Woodyear  (2),  that 
the  plaintiff  ought  not  to  pay  the  costs  of  a 
defendant  who  has  been  found  guilty.  The 
Master,  here,  has  allowed  all  the  costs  in- 
curred by  Kynaston  alone ;  and  the  effect 
of  a  further  allowance  would  be  to  make 
the  plaintiff  pay  eoatt  incurred  by  the  other 
defendantt. 

Hayes,  contrlL — ^The  plaintiff,  within  the 
statute  8  &  9  Will.  d.  c.  11,  is  entitled  to 
be  reimbursed  the  whole  amount  of  the 
expense  to  which  he  has  been  put  by  the 
causeless  suit  of  the  plaintiff,  as  the  word 
'*  costs  "  means  full  costs — Imme  v.  Red' 
dish  (d).  The  only  question,  therefore,  is, 
what  expense  he  has  actually  incurred. 
The  rule  of  contribution  applies,  because  all 
three  are  jointly  responsible  to  the  attorney, 
and  in  case  he  should  recover  against  Ky- 

(1)  2  Mm.  &  Selir.  17f. 

('2)  Uirnet,  131. 

(3)  b  Btm.  &  Aid.  796. 
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BARIOW  V.  EH0DK8 
ANOTHER. 


AND 


^Construction —  Way, 

f  not  gtnctly  appurtenant^  will  not 
\er  the  words  **  together  with  all 
^eio  belonging,  or  in  anywise  op- 
^/'  unless  it  can  be  collected  that 
V  intended  to  use  those  words  in  a 
e  extensive  than  their  ordinary  legal 


tf  that  a  plan  of  the  premises  re^ 
in  the  deed  of  conveyance,  cannot 
d  to,  for  the  purpose  of  explaining 
ion  of  the  parties. 

\Mf  for  breaking  and  entering  a 
1  palling  down  a  wall  of  the  plain* 
Wetherby,  in  Yorkshire. 
!  trial,  before  BoUand,  B.,  at  the 
ner  Assises  for  that  county,  the 
tt  relied  on  the  3rd  and  7th  pleas ; 
rmer  whereof,  they  justified  under 
'way,  by  virtue  of  a  grant  from 
\  of  Devonshire,  when  owner  of 
ind  by  the  latter,  under  a  right  of 
ecessity.  It  appeared,  that  the 
in  respect  of  which  the  defendants 
lie  right,  consisting  of  the  Blue 
mblic-bouse,  and  premises,  had 


been  oeeupied  as  two  distinct  tenements-^ 
Tix.  a  cottage  and  a  public-house,  until  the 
year  1816  or  1819,  when  the  separate  oc- 
cupation was  put  an  end  to,  by  an  order 
from  the  Duke  of  Devonshire  against  under* 
tenancies.  A  Mr.  Dawson,  as  tenant  to  the 
duke,  then  came  into  the  occupation  of  the 
whole  of  the  premises,  opened  an  internal 
comnmnieation  between  the  Blue  Anchor 
and  the  cottage,  and  converted  the  latter 
into  n  kitchen.    The  only  way  to  the  door 
of  the  cottage  was  over  the  locus  in  quo,  an 
open  gateway ;  and  the  tenants  of  the  cot- 
tage, as  well  as  of  the  Blue  Anchor,  had 
used  the  road  down  the  gateway,  to  pass 
to  that  door.    Behind  the  cottage  or  kit-* 
chen,  there  was  also  an  ash-hole,  to  which 
the  tenants  of  the  Blue  Anchor  and  cottage 
obtained  access,  for  the  purpose  of  deposit* 
ing  their  ashes,  by  passing  over  the  gate- 
way, but  nothing  separated  the  ash-hole 
from  the  rest  of  the  yard  behind  the  Blue 
Anchor.    In  October  18<4,  the  Duke  of 
Devonshire,  as  owner  of  the  fee,  put  up  the 
town  of  Wetherby  for  sale,  by  auction,  in 
lots.  A  Mn.  Dawson,  under  whom  the  de« 
fendants  daimed,  became  the  purchaser  of 
lot  S4,  the  Blue  Anchor  public-house,  and 
back  premises,  and  the  plaintiff  bought  the 
adjacent  lot,  20|  consisting  of  a  dwelling- 


w 


EXCHEQUER  OF  PLEAS,  &c. 


house,  back  premises,  and  garden  behind. 
The  Blue  Anchor  public-house  and  dwell- 
ing-house fronted  the  street,  and  were  di- 
vided by  the  gateway,  (which  in  litho- 
graphed plans,  distributed  with  the  par- 
ticulars, and  exhibited  at  the  time  of  the 
sale,  was  excluded  from  both  lots  by  strong 
black  lines.) 

By  indentures  of  lease  and  release,  bear- 
ing date  the  12tb  snd  Idth  of  April  18115, 
the  duke  conveyed  the  Blue  Anchor  to 
Mrs.  Dawson,  in  fee,  together  with  "  all 
ways,  roads,  rights  of  road,  paths,  passages, 
&c.  to  the  said  hereby  conveyed  premises, 
or  any  part  thereof,  belonging  or  tn  ftfijf- 
nise  appertaining ;"  which  conveyance  was 
registered  the  28th  of  June  1825.  By  like 
indentures,  of  the  25th  and  26th  of  May, 
1825,  the  duke  conveyed  to  the  plaintiff 
in  fee,  the  messuage,  yard,  garden,  &c., 
forming  lot  20,  and  also  the  gateway  in 
question,  by  the  description  of  "  the  road 
and  gateway,  and  the  ground  and  soil 
thereof,  at  the  south  end  of  the  messuage, 
excluding  all  other  persons  from  every 
right  whatsoever  in,  to,  or  over,  the  same 
read,  gateway,  and  ground,  and  every  part 
thereof."  This  conveyance  was  registered 
the  16th  of  January  1826. 

The  learned  Judge  received  the  plan  in 
evidence,  to  explain  the  conveyances,  sub- 
ject to  an  objection  to  their  admissibility 
by  the  plaintiff's  counsel,  and,  being  of 
opinion,  that  tlie  defendants  had  failed  in 
proving  a  right  of  way  by  an  implied 
grant,  or  of  necessity,  directed  the  jury  to 
find  a  verdict  for  the  plaintiff. 

K  Pollockf  in  last  term,  obtained  a  rule 
for  a  new  trial,  citing  Com.  Dig.  tit. '  Chi- 
min,' D.  3. 

Coltman  and  TomUnson  shewed  cause. — 
The  defendants  can  claim  no  right  of  way 
of  necessity,  as  the  Blue  Anchor  premises 
abut  on  the  street.  The  only  question, 
therefore,  is,  whether  the  way  passed  nnder 
the  deed  by  the  words  "  belonging,  or  in 
anywise  apperuining."  All  the  authorities 
decide,  that  these  general  words  only  con- 
vey easemenu  strictly  appurtenant,  and 
that  ways  that  have  been  only  used  with 
the  premises,  but  are  not  strictly  appur- 
tenant, will  not  pass  without  ihe  words 
'*or  therewith  used  or  enjoyed."  Af orris 
v.  Edgiifgton  (1)9  is  the  only  case  tliai  can 
(1)  STtunl.f4. 


be  cited  as  adverse;  but  the  way  there 
claimed  was  a  way  of  necessity,  and  aa 
there  were  two  ways,  it  waa  lMild«  that  the 
most  convenient  passed.     In   OrywteM  t.. 
Peacock  (2),  the  defendant  claimed  a  righn 
of  common,  under  a  grant  of  a  house  aocE 
land,  for  a  term  of  years,  with  all  commoii^ 
appurtenant  to  the  said  messuage  and  land  4 
but  it  was  held,  that  a  right  of  commoi^ 
vrhich  had  been  msmi  in  the  waste  of  tt^ 
owner,  did  not  pass ;  and  Fleming,  C. 
said,  "If  it  had  been  laid  with  all  coc^ 
mons,  profits,  &c.  used^  and  occupied  a^ 
enjoyed,  with  the  tenement,  this  bad  b^^ 
good."  .  The  same  distinction  waa  tal^^ 
in  Saunders  v.  Oliff{3),  where  it  was  h^  j( 
that  a  right  of  common  which  had  bec^i^ 
extinct  by  unity  of  possession,  could   OQf 
pass  under  the  words  *'  de  common  appur* 
tenant^  et  specUmU  al  messuage;  met  tost 
commons  utualment  occupies  ove  le  metsuage 
virloitf  aver  pdtte  auliel  commom  corns  k 
primer fiui"  BradshawY.Eyre{4\Jfor!edg 
V.  Kingtwell  (5),   Wlialley  v.  Tomptoik  (6^ 
and  CUmentt  v.  Lambert  (7),  all  determine, 
that  an  easement  extinguished  by  usitj 
of  possession,  is  not  revived  by  the  worii, 
"  belonging,  or  usually  appertaining."  To 
the  same  effect  is  the  judgment  of  Holroyd, 
J.,  in  Harding  v.  WiUon  (8),  and  Ksojitln 
Y.  Lm^as  (9).     Neitlier  can  the  aiguBMijt 
prevail,  that  without  this  way  paspee,  tbt9 
is  nothing  to  satisfy  the  words,  "  all  wtjt 
thereto  appertaining  or  belonging,"  st  it 
would  be  highly  dangerooa  to  depart  tnm 
the  ordinary  rule  of  construction,  in  oidlf 
to  satisfy  general  words.     In  moat  ef  tbe 
cases  cited,  the  general  words  of  the  csi^ 
veyance  remained  unsatis6ed,  as  in  Cir 
ments  v.  Latnbert^  where  no  right  of  cottr 
mon  appurtenant    existed,    without  thai 
which  was  claimed;   and  here,  also^  lor 
example,  there  is  nothing  to  satisfy  tk 
word  "  watercourses." 

Pollock  and  Hogginst  contra.— -At  tbe 
time  of  the  sale,  no  doubt  the  intentieatni^ 
that  tlie  gateway  should  be  left  opeo,  vd 
that  the  defendanta  should  have  a  right  ^ 

(t)  1  Buht.  17. 
(3)  B.  Moo.  4«7. 
<4)  Gro.  BliB.  570. 

(5)  Ibid.  794. 

(6)  1  Do9.&PaI.  S71. 

(7)  1  Ttont.  «05. 

(8)  y  B.  &  C.  100;  s.o.SP.&R.fsr* 

(9)  b  Bam.  &  Akl.  855. 
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I  ov»r  it ;  ind  iti  •ubsequent  annex- 
»  ihe  phintiff's  lot  was  fraudulent. 
rU  T.  Edgmgtom^  Manifield.  C.  J., 
all  deeds  are  to  be  most  strongly 
gainst  the  makeri  and  all  deeds  uid 

•  are  to  be  taken  secmndum  suhjee^ 
triam.  Now,  what  is  the  case  here  f 

•  no  way  that  we  hear  of  at  all  be- 
to  these  premises,  except  the  way 

» land  in  question.  Now,  as  we  hear 
ther  ways,  and  as  it  is  impoasible 
ae  parties,  who  are  supposed  necea- 
}  understand  the  law,  could  suppose 
«ya  were  ways  appurtenant,  they, 
pe,  meant  them,  being  the  only  sub* 
ways,  by  the  improper  name  of 
sppurtenant."  The  description  of 
nisea  in  the  conveyance  is,  "as  the 

now  stated  and  marked,  as  lot  24, 
larticulars  of  sale,"  which  particu^ 
erefore,  become  by  such  reference, 
>f  the  conTeyance. 
LIT,  B. — Have  you  any  authority 
aya,  that  you  can  look  out  of  a  deed 
Ian  which  is  dihorg  the  deed  ?] 
derence  to  the  plan,  it  is  embodied 
becomes  a  part  of  the  deed.  In  a 
if  insurance,  it  is  usual  to  refer  to 
ration  afterwards  to  be  indorsed, 
en  indorsed,  it  is  referred  to  in  the 
amier  as  if  it  had  been  originally  a 

the  instrument.  The  authorities 
dy  shew  that  the  words,  "  hereto- 
id  and  enjoyed,"  would  have  con* 
he  right  of  way ;  but  they  do  not 
h  that  such  a  right  will  not  pass 

those  words.  The  word  "  belong-^ 
rqnivalent. 

D  LTNDHuasT,  C.  B. — I  believe,  in 
»ses  referred  to,  you  will  find  the 

belonging'*  occurs.  In  Morrig  v. 
lea,  no  stress  was  laid  upon  it,  and 
inetion  between  that  and  '^appcr- 
'  waa  tliere  drawn.] 
dear,  that  the  intention  of  the  par- 
I,  not  to  use  the  word  **  appertain- 

its  strictly  legal  sense ;  and  ac« 
to  the  judgment  of  Mansfield,  C.J., 
is  v.  Edgmgtonf  the  plan  and  other 
tances,  may  be  considered,  in  order 
it  a  more  extended  construction. 

•  LTMOHuasT,  C.  B. — The  question 
case  turns  on  the  meaning  of  the 
"belonging"  and   " appertaining.** 


By  the  dead,  the  meiinage  ia  conveyadi 
"  together  with  all  ways,  roads,  rights  of 
road,  paths  and  passages,  to  the  said  here- 
by demised  premises,  or  any  part  thereof, 
oiioHgtMgf  or  tn  MHywtMt  opp€fitawiitg% 
The  wonis  "  belonging "  and  "  apper- 
taining," I  consider,  as  here  nsed,  to  be 
synonymous ;  and  it  is  quite  clear  that  the 
way  claimed  is  not  a  way  appurtenant  to 
the  messnage,  in  the  ordinary  legal  sense 
of  the  word  appurtenant*  From  the  case 
of  Af orris  v.  Edgmgtam^  it  appears  that  the 
word  may  receive  a  more  extended  coo- 
structioD,  where  it  can  be  collected  from 
the  deed  itself,  that  the  party  intended  to 
uae  the  word,  not  in  its  atrict  technical 
sense,  but  to  give  it  a  more  iooaa  inter* 
pretation.  Now,  it  is  quite  dear,  on  look- 
ing at  the  deed  itself,  that  there  ia  nothing 
to  give  it  a  more  loose  interpretation,  or 
to  shew  that  the  party  intenaed  to  use  it 
otherwise  than  in  ita  ordinary  and  teehni- 
cd  sense.  But  then  it  is  said,  that  we 
may  look  to  the  plan.  Without  deciding 
whether  we  can  look  at  the  plan,  in  order 
to  give  a  different  constructicm  to  the  worda 
oi  the  conveyance,  it  is  sufflcieut  for  me 
to  say,  that  I  see  nothing  in  the  instmment 
itself,  or  in  the  plan,  taken  in  connexion 
with  it,  to  shew  that  the  party  intended 
that  the  word  appurtenant  should  receive  a 
more  extended  construction* 

Batiet,  B.— The  construction  of  a  deed 
must  be,  fnmdfaeu^  at  least,  according  to 
the  legal  meaning  of  the  language  UMd ; 
and  it  has  been  decided  over  and  over 
agdn,  that  where,  by  unity  of  ownenhipi 
an  easement  formerly  appurtenant  ceases 
to  exist,  the  owner,  when  he  conveys  the 
property,  if  he  wishes  to  grant  the  ease- 
ment,  must  use  language  sufficient  to  con-> 
vey  the  eaaement  de  novo.  There  is  abun- 
dant authority  in  the  cases  cited  for  the 
defendant,  to  establish,  that  a  grant  of  a 
close,  with  all  ways  thereto  belonging  and 
apperuming,  will  not  pass  every  waVf  but 
only  ways  of  necessity,  which  would  pass 
without  any  words.  In  the  case  of  com- 
mon, if  the  right  of  common  is  extinguish- 
ed by  unity  of  owner  of  the  land  and  the 
common,  and  the  owner  grants  the  lands 
to  which  the  right  of  common  was  attachedy 
using  only  the  words  *'  belonging  and-apper- 
taining,"  those  words  will  not  be  sufficient  lo 
revive  the  right  of  common.    Apt  words^ 
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.MIIPBtPBTf  aTO   lUgStMa   In 'Oli    CMW   Ol 
fyfyMMi  ▼•  MrmUOCK  WDKL  vifMlffMr  ▼•  AOMIOffTy 

>1ij  wliidi  tht  right  pf  cnhmaBi  may.  lie 
.'MtabUahwl  4§mom;  and  ii&  in  addition  to 
'Aowofda  '^tbaiewith  bdcngnig  and  ap» 
•partanun^  tna  coofojanoe  alio  oontains 
Ike  worda  ^  therewith  mmd  ortnfogtit^  the 
i%ht  will  revive.  It  haa  been  argned, 
(tiuit  there  ia  a  diatiaetioii  betweien  the 
worda  '^beloBgnM^and^'appertatniiig.''  It 
ja  Ae  firat  thne  I'  have  ever  heard  each  a 
diatinetioii  taken  t  it  waa  not  attempcsed  in 
Cbmmd.  ▼•  lawiari^  where  the  mne  worda 
Motorted;  nor  do  I  think  ther^ia  any.ineh 
diilhietkm,  or  thai  Oe  woM  <«beknpBg^ 
nan  be  :ooniidend  nwynauymiom.  widi 
iwedor  eqlojed* 

-  ^B«t.itia  aaidithatwe  majlodc  to  die 
particniara  of  aria,  and  to  tM|ihui,  toaa* 
abtm  the  eonitnietkin  cif  the  deed^  Without 
abaofaitely  deeidiiiff  that  (hat:  eannot  be 
QOM^  the  preaent  iwiiHiiiion  on  my  mind 
ia^  that  yon  cannot,  add  toa^deed  byre* 
ftfring  to.matler  dehorn  the  deed.  Bot  if 
at  libMty  to  reftr  to  the  plan,  I  ahould  be 
of  munian,  Aat  no  intention  .to  use  the 
worda  in  any  bnt  a  atricdy  Iqpd  aenie  can 
be  ooUeetedU-*-[The  learned  ludge  here 
refbrred  to  the  plan.] — ^I  conrider  uis  only 
aa  a  plan  deaeribii^  the  atate  of  the  pre- 
miaea  aa  they  then  existed ;  bnt  that  it  isa 
forced  conitruetion  to  jmy,  that  the  pro* 
perty-  waa  so  to  eontinoe,  and  that  the 
r^htof  wayto  the  aah-hole  and  to  the  street, 
tluoogh  the  gatewify,  was  to  continue.  If 
the  party  conveying,  intended  that  state  of 
things  to  continue,  he  would  have  taken 
care  to  introduce  proper  worda  into  the 
deed.  There  was  no  ooeaskm  to  continue 
thoidoorway  into  the  gateway,  as  it  only 
led  into  a  room  whidi  loids  into  the  street. 
[The  learned  Baron  proceeded  to  give 
other  reasons  finr  supposing,  the.  intention 
waa  not  to  pass  the  ri^  of  way.] 

We  have  iieen  premd  wiAi-  this  case  of 
M&nii  V.  EdgimgUm.  I  consider  that  a 
caae  merely  of  a  way  of  necessity,  and  not 
as  a  caae  properiy.  requiring  any  coastmo* 
tion  to  be  put  on  the  words  **mertuning" 
and  *' bdo^giBg^**  becanse^  without  any 
words,  the  law  would  imply  a  way,  on  the 
principle  thirt  where  a  pcrty.  graata  pro* 
pertv,  he  grants  the  means  of  getting  at  it. 
In  that  case,  there  were  two  wayk  $  and  all 
fbe  Court  decided  wa«f  that  the  lessee,  was 


-entided'to  have  one  or  the  vdm 
of  necessity.  That  dechion,  Aai 
not  appear  to  me  to  interfere- wi 
neral  rule  and  current  of  aothori 
deed  must  be  construed  acdBrd 
language,  taken  in  its  ordinary  I 
The  language  here  is  not  soffidei 
a  right  of  wayde  noes;  and,'l 
think,  this  rule  must  be  diseharg 

BoLLAVD,  B. — ^At  the  trial,  I  i 
the  same  opinion  as  that  esprea 
Lord  Chief  Baron  and  my  BiwA 
and,  dierefiire,  I  directed  a  verd 
phdatifli;  with  liberty  to  the  ds 
move^  if  be  diougfat  fit.  It  app 
that  we  are  to  look  to  the  woi 
conveyance  only,  and  to  see  whet' 
warranted  in  gtvii^  them  anyi 
their  ordinary  meanii^  as  tedmi 
It  has  been  said,  that  a  moreesti 
atmction  was  given  in  Jlforrif  v.  J 
but  if  so,  it  was  becaoae  it  waa 
intention  of  the  parties,  that  a  a 
sive  meaning  should  be  given  te 
look  on  these,  however,  as  the  aai 
words  used  by  conveyancers,' am 
must  be  construed,  therefore,  ao 
their  legal  signification.  It  has  hi 
upon  us,  that  we  ought  to  go^t 
deed ;  without  admitting  this,  whi 
extremely  doubtful,  but  coocedis 
sake  of  the  argument,  that  the 
were  at  liberty  to  avail  themesl' 
particulars  and  the  plan,  I  do' 
that  they  would  derive  any  adv 
estidilish  their  proposition,  that 
tended  to  have  the  right  of  w 
learned  Judge  here  stated  hia  r 
cominip  to  that  oondusion.l 

Gulmr,  B.~I  do  not  m.  i 
this  case,  to  shew  that  the  partic 
to  use  these  words  in  sny  other 
and  legal  meaning. 

RmkUrn 
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Amendment — Bill  of  Exchm 
sentment — Pleading*. 

Quaere,  whether  the  Comrt  Aos 
ntfotse  the  direction  of  the  Jmdi 
Prwtf  in  direcHng  am  amemimm 
Geo.  4.  c.  4. 
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mktrtt  in  on  action  6y  viidoT9e€ 
imdaner^  a  InUpa^Me  to  ike  order 
irftndant^  nae  described  in  the  de^ 
m  OM  pofohU  to  the  order  of  the 
wnd  tke  defendoMU  did  not  suggest 
t  the  existence  of  any  other  bUl : — 
hU  the  discretion  of  the  Judge  was 
f  exereisedt  in  aUoanng  an  amend" 
^der  the  staintem 

I  acAm  Im  the  indorsee  against  the 
'  qfa  hiu  of  exchange^  the  deciara" 
Bit  not  allege  any  acceptance^  or  a 
acceptance  or  presentment  at  the 
tere  U  is  made  payable^  but  it  is  suf- 
9  prove  presentment  at  that  place* 

intioa  in  anamptit,  by  the  indorsee 
the  iodoraer  of  a  bill  of  excluingei 
that. one  Samuel  Soutbgate  made  bit 
escliange  in  writing,  and  directed 
a  to  one  Jobn  Haward,  and  thereby 
1  the  taid  John  Haward  to  pay  to  bin 
\9L  lOj.  liL,  thirty  months  after  the 
icof ;  and  that  the  said  Samuel  South- 
lorsed  the  said  bill  to  the  defendant, 
B  defendant  to  the  plain tilf;  and 
I  that  "  the  said  John  Haward  did 
r  the  said  bill,  although  the  same 
Mented  to  him  on  tlie  day  when  it 
doe." 

be  trud,  before  Holland,  B.,  at  the 
in  London  after  last  Michaelmas 
le  plaintiff  proved  the  handwriting 
lartiesi  presentment  at  No.  8,  Cloak 
Jheapside,  and  notice  of  dishonours 
bllowing  bill  of  exchange : — 

'*  London,  March  25,  1828. 
Qs.  Id. 

irty  months  after  dste,  pay  to  the 
tif   Mr.    Thomas  Edge^    tifty-nine 
ten  shillings,  and  one  penny,  value 
•• 

''  Samuel  Southgate. 

[r.  John  Haward,  &c. 

oepted,  lodoreed, 

•  at  8,  Cloak  Ltne,  Tbomai  Edge, 

pside;  Jobn  Hftward.  Heory  Parks." 

18  then  objected,  for  the  defendant, 

the  payee  was  misdescribed,  the 

'  mnst  be  nonsuited,  and  that  the 

Judge  liad  no  authority,  under  9 

c.  15,  to  amend  the  declaration,  by 

itiDg  the  name  of  the  defendant  for 

Samuel  Southgate,  and  also,  that 

laratioQ  should  have  contained  an 

Bt  of  an  acceptancTi  and  presentment 


at  the  particular  place  where  the  aceeplor 
had  made  the  bill  payable.  The  learned 
Baron  directed  the  amendment,  and  over- 
ruled tlie  second  objection,  giving  the  de- 
fendant leave  to  move  on  both  points.  Ac- 
cordingly, the  plaintiff  having  obtained  a 
verdict— 

John  Jervist  now  moved  to  set  that  ver- 
dict asidct  and  to  enter  a  nonsuit.  First,  aa 
the  variance  between  the  payee  named  in 
the  declaration,  and  the  payee  aa  proved  hr 
the  production  of  the  bill,  waaa  substantialf 
and  not  a  mere  formal  variance ;  the  amend- 
ment was  not  warranted  by  9  (3eo.  4.  c.  I5m 
This  was  not  a  mere  clerical  or  accidental 
error,  but  such  as  might  have  been  guarded 
against  by  the  exercise  of  ordinary  caret 
and  conaequently  amounted  to  grots  neg- 
ligence. The  rule  laid  down  by  Lord  Ten- 
terden,  CJ.,  in  WhUshead  v.  ScoU  (1),  and 
Jtlf^.  Oriel  (2),  and  WeMf  v.  HiU{5%  thai 
mere  accidental  mistakes,  and  not  gross 
negligence,  in  setting  out  written  instru- 
ments, were  intended  to  be  within  the  act, 
here  applies.  The  allegation  and  proof  are 
substantially  different. 

[Bayliy,  B. — ^That  would  be  the  case 
in  every  variance,  where  an  amendment  waa 
required.] 

The  variance  is  in  the  substance,  and 
not  merely  in  the  form,  of  the  instnunent. 

[BAYLar,  B. — ^The  defendant  knew  whe- 
ther he  had  indorsed  more  than  one  bill  of 
that  date  and  amotmt.] 

The  declaration  does  not  shew  the  real 
cause  of  action, 

Secondly.  There  is  no  allegation  in  the 
declaration  of  an  acceptance  at  No.  8,  Cloak 
Lane,  Cheapside,  nor  of  a  presentment  at 
that  place,  which  ia  essential,  in  order  to  make 
the  indorser  liable — Gihb  v.  Mather  (4). 


Bayliy,  B.— The  aUtute  of  9  Geo.  4* 
c.  15.  provides,  **  that  it  shall  he  lawful  tot 
any  Judge  sitting  at  Nisi  Prius,  and  any 
Court  of  oyer  and  teraiiner,  &c,  if  Budu 
Court  or  Judge  shall  see  fit  so  to  do,  to 
cause  tlie  record  in  which  any  trial  ahall^be 
pending  before  any  such  Jiidge  or  Court, 
in  any  civil  action,  &c.,  when  any  variance 
shall  appear  between  any  matter  in  writing 
or  in  print,  produced  in  evidence,  and  the 

(1)  S  Moo.  &  MaL  137. 
(S)  4  Car.  &  Payne,  it. 

(3)  1  Moo.  ft  Mai.  f  55. 

(4)  SCr.&  J.  54i8.clOLswJoaza.Eich.8r. 
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recital  or  setting  forth  thereof  open  the 
record,  whereon  the  trial  is  pending,  to  he 
forthwith  amended  in  such  particular  by 
some  officer  of  the  court,  on  payment  of 
such  costs  (if  any)  to  the  other  party, 
aa  such  Judge  or  Court  shall  think  rea- 
sonable." Therefore,  that  act  gives  a 
discretionary  power  to  the  Judge  at  Nisi 
Prius.  In  this  case  an  action  is  brought 
on  a  bill  of  exchange,  clearly  indorsed 
by  the  defendant  to  the  plaintiff,  but  the 
bill  is  misdescribed  in  the  declaration,  as 
payable  to  the  order  of  Southgate,  instead 
of  to  the  order  of  Edge ;  still  Edge,  in  point 
of  fact,  is  the  person  who  indorses  the  same 
bill  to  the  plamtiff.  The  question  is,  whe- 
ther the  Judge  exercised  a  sound  discretion 
in  directing  an  amendment,  so  as  to  make 
the  description  on  the  face  of  tlie  declara- 
tion agree  with  the  fact,  consistently  with 
the  justice  of  the  case.  I  entertain  great 
doubts,  whether  this  is  not  a  matter  ex- 
clusiTely  for  the  discretion  of  the  Judge; 
and,  at  present,  I  am  of  opinion,  that  it 
is  not  competent  for  this  Court  to  re- 
vise the  direction  of  the  Judge.  But,  con- 
ceding that  the  Court  has  such  power,  I 
am  of  opinion  that,  in  this  case,  that  dis- 
cretion was  rightly  and  properly  exercised. 
No  doubt,  there  was  a  bill  of  exchange, 
which  corresponded  in  date,  in  amount, 
and  in  the  name  of  the  drawer,  and  which 
was  indorsed  by  the  defendant  to  the 
plaintiff.  In  these  particulars,  there  is  no 
variance  between  the  declaration  and  the 
proof;  but  if  the  defendant  could  have 
shewn  that  there  were  two  bills  so  corre- 
sponding ;  I  should  have  said,  sitting  at  Nisi 
Prius,  this  is  a  case  in  which  two  bills  were 
indorsed  by  the  defendant  to  the  plaintiff, 
and  the  action  is  brought  on  the  other  bill ; 
and  I  should  have  refused  to  allow  the 
amendment ;  but,  as  no  suggestion  was 
made,  and  it  is  palpable  that  this  was  a 
mistake  only,  the  correction  of  which  does 
not  interfere  with  the  justice  of  the  case, 
I  think  that  the  discretion  of  the  Judge  was 
properly  exercised.  The  case  of  Jtlf  v. 
Ontl  was  a  decision  of  my  Lord  Tenter- 
den's  at  Nisi  Prius.  For  the  opinions  of 
that  learned  Lord,  I  entertain  the  highest 
respect ;  but  it  is  well  known  to  those  who 
were  associated  with  him  on  the  Bench, 
that  he  was  in  the  constant  habit  of  can- 
didly avowing  the  incorrectness  of  his  first 
opimoBS.    That»  bowevervjou  very  dif- 


ferent ease.  The  declaration  tli 
scribed  the  bill  aa  accepted,  pa; 
*'  Sir  James  Esdaile  &  Co.,  banke: 
don,  or  at  No.  18,  Pohnd  Sireet, 
words,  "or  at  No.  18,  Poland 
were  not  written  by  the  acceptor,  b 
introduced  after  the  acceptance.  1 
a  very  material  difference,  aa  the  al 
might  have  become  the  subject  of 
nal  prosecution ;  and  I  cannot  ai 
where  there  was  an  alteration  wbic 
have  amounted  to  a  forgery,  the  Jii 
wrong  in  refusing  to  allow  the  anie 

Then  as  to  the  objection,  whet 
declaration  ought  to  have  containe 
legation  that  the  bill  was  made  payi 
presented  at  No.  8,  Cloak  Lane. 
ordinary  action  by  the  indorsee  aga 
indorser  of  a  bill  of  exchange,  yt 
state  that  the  bill  was  accepted  by  J. 
duly  presented  to  J.  S.,  and  you 
bound  to  state  the  place  ;  the  mani 
place  of  presentment  are  matter 
dence ;  and  you  are  not  bound  to  i 
the  record   such   a  presentment, 
real  acceptance  requires  against  an 
but  the   acceptor.      On   both  gro 
think,  this  rule  ought  to  be  refused. 

Vaughan,  B. — I  avoid  giving  i 
cided  opinion  on  the  jurisdiction 
Court  to  revise  the  direction  of  th 
at  Nisi  Prius ;  but  it  appears  to  i 
the  question  of  amendment  is  purel 
discretion.  This  is  a  very  salutary  i 
in  my  opinion,  the  discretion  of  th< 
was  in  this  instance  properly  ex 
The  only  inconvenience  that  it  is  su 
the  defendant  sustained,  was  the  b< 
prived  of  the  advantage  of  a  nonsui 

BoLLAMD,  B. — I  continue  of  tl 
opinion  as  at  the  trial.  The  firat  o 
was  pressed  with  some  confidence ; 
there  was  no  suggestion  that  there 
other  bill,  1  thought  I  was  only  fu 
the  justice  of  the  case  by  allow 
amendment.  Jel/v,  Oriel  is  diat 
able  for  the  reasons  stated.  The  c 
as  to  the  allegation  of  presentment 
much  pressed.  It  was  not  neceas 
there  should  be  an  allegation,  thai 
was  accepted  payable  at  8,  Cloak  ] 
that  it  was  presented  there.  The 
proved  to  have  been  presented  iher 
another  place. 
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Id.    > 

I  .       >      BOULTER  r.  ARNOTT. 

tiract — Goods  sold  and  delivered — 


9  defendant  having  agreed  to  purchase 
iltly  of  cigars  of  the  plaintiff,  for  ready 
^9  sam  them  packed  in  his  on*n  boxes  in 
ntUiffs  sh&pt  and  desired  the  plaintiff 
m  tkem  until  he  called  for  thenij  the 
^cbsereing,  that  '*  he  could  not  afford 
9  credit  for  titem  .''—Held,  that  there 
9  MUjficient  delivery  to  sustain  a  count 
Hfds  sold  and  delivered, 

is  was  an  action  of  assumpsit  for  the 
of  a  quantity  ofcigars ;  the  declaration 
ID  contained  a  count  for  goods  sold 
slivered,  but  no  count  for  goods  bar- 
1  and  sold. 

the  trial,  before  Vaughan,  B.,  at  the 
littings  in  London,  a  ivitness  stated, 
.ha  defendant  told  him  that  he  had 
It  one  thousand  cigars  of  the  plaintiff; 
le  accompanied  the  defendant  to  the 
iff 'a  shop,  with  some  boxes  of  the 
laot'a  to  be  filled,  and  that  the  defen- 
having  seen  them  filled,  desired  the 
iff  to  keep  them  until  he  called  for 
The  witness  also  said,  that  he  un- 
od^  from  what  passed,  that  it  was  to 
eady  money  transaction ;  and  that  he 
the  plaintiff  say  he  could  not  afford 
e  credit  for  the  cigars.  The  learned 
,  on  this  evidence,  nonsuited  the 
ifl^  reserving  leave  to  move  to  set 
the  nonsuit,  and  to  enter  a  verdict  for 
ke  of  the  cigars. 

■poi.  Serf*,  now  moved  accordingly, 
is  case  is  similar  to  Hodgson  v.  Le 
1),  wliere  it  was  held,  that  a  count  for 
sold  and  delivered  would  be  sustain- 

evidence  that  the  defendant  wrote 
unoe  on  a  piece  of  Irish  linen,  if,  by  so 

she  intended  to  denote  she  had  pur- 
I  it|  and  to  appropriate  it  to  her  own 

TLlY,  B. — That  was  considered  to 
it^not  to  a  delivery,  but  to  an  accept- 
aflScient  to  take  the  case  out  of  the 
e  of  Frauds.] 
dmderson  v.  Scott  (2),  Lord  Ellen- 


!l 


1)  1  Campb.  235. 
[t)  Ibid.  255. 

:w  SrBiE9,  IT. — Exchf.q.Pi.. 


borough  held,  that  the  cutting  off  the  spiles 
ot'  wine  casks,  and  marking  the  casks  by 
the  purchaser's  agent  in  the  cellar  of  the 
vendor,  amounted  to  a  delivery. 

[Lord  Lyndiiurst,  C.  B. — There  the 
purchaser  exercised  a  dominion  over  the 
wine.] 

'I'hat  case  is  not  so  strong  as  the  present, 
as  the  wine  remained  in  the  casks  of  the 
vendor ;  it  would  have  been  precisely  simi- 
lar, had  the  wine  been  drawn  off  into  the 
caftks  of  the  purchaser. 

[Batley,  B. — In  Goodall  v.  Skellon(S), 
the  plaintiff  agreed  to  sell  the  defendant  a 
quantity  of  wool ;  earnest  was  paid  to  bind 
tlie  bargain,  and  the  defendant's  servant 
packed  the  wool  in  cloths  furnished  by  the 
defendant,  who  was  to  send  for  the  wool  in 
a  few  days ;  the  plaintiff,  however,  declar- 
ing that  the  wool  should  not  go  off  his  pre- 
mises till  he  had  the  money  for  it,  the 
Court  were  clearly  of  opinion  that  there 
was  no  delivery.] 

The  plaintiff's  declaration  in  that  case 
was  evidence  of  a  s|)ecial  contract,  that  the 
wool  was  not  to  be  taken  away,  until  it  had 
been  paid  for,  and  was  so  treated  by  the 
Court.  Here,  the  packing  of  the  cigars 
was  an  appropriation  with  the  consent  of  tht 
plaintiff,  who  thereby  parted  with  all  righe 
over  the  goods,  in  the  same  manner  as  if 
they  had  been  de^iosited  in  the  defendant'^' 
warehouse. 

Lord  Lyndiiurst,  C.  B. — There  is  here 
evidence  that  the  goo<ls  were  not  to  be 
taken  possession  of  by  the  defendant,  until 
they  were  paid  for.  Whatever  was  done 
witli  respect  to  packing,  must  be  construed 
with  reference  to  the  contract.  This  was 
to  be  a  ready  money  transaction,  and,  look- 
ing to  that  point,  I  cannot  consider  the 
packing  of  the  cigars  in  the  defendant's 
boxes,  which  boxes  were  to  remain  in  the 
plaintiff's^  possession  on  his  own  premises, 
as  a  delivery,  nor  that  the  plaintiff  intended 
to  give  them  up  without  receiving  payment. 

Bayley,  B. — The  plaintiff  never  deli- 
vered these  goods,  and  the  defendant  had 
no  right  to  take  them  until  they  were  paid 
for.  Whether  marking  or  packing  goods 
by  the  purchaser,  amounts  to  an  acceptance 
under  the  Statute  of  Frauds,  is  a  very  dif- 

(5)  1 II.  Bl.  316. 
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ferent  question.  I  do  not  agree  in  the  pro- 
position, that  the  boxes  are  to  be  considered 
as  the  warehouse  of  the  defendant. 

Vaughan,  B. — What  the  plaintiff  said  at 
the  time  of  the  packing,  tliat  he  could  not 
afford  to  give  credit,  shewed  that  this  was 
a  ready  money  transaction.  The  plaintiff, 
therefore,  had  a  right  to  detain  the  goods 
till  they  were  paid  for,  and  there  was,  con- 
sequently, no  complete  delivery. 

Rule  refused. 


1833.         > 
Jan.  21  &  23.  j  ^*nn^n<>ton  r.  healet. 

Executor  and  Administrator, 

An  executor  or  administrator t  nho  has  oh^ 
tained  a  verdict  for  a  debt  of  his  testator  or 
intestate^  may  make  a  fair  and  reasonable 
compromise  to  discharge  the  debtor  out  of 
custody,  without  rendering  himself  liable  for 
the  amount  of  the  verdict  as  assets. 

Accordingly^  an  administrator  having  re- 
covered  a  verdict  for  750/.,  after  the  debtor 
had  remained  in  prison  a  considerable  timCf 
and  petitioned  the  Insolvent  Court  for  his 
discharge,  received,  by  way  of  compromise, 
the  sum  of  1501,,  and  consented  to  the  debtor* s 
liberation : — Held,  in  an  action  by  a  ere- 
ditor  of  the  intestate,  and  evidence  that  the 
costs  of  the  former  suit  exceeded  150/.,  that 
the  proper  question  was,  whether  the  comprO' 
mise  was  fair  and  reasonable;  and  that  a  ver^ 
diet  for  t/ie  defendant  was  right. 

This  was  an  action  of  debt  on  annuity 
bond,  against  tlie  defendant,  as  administra- 
tor of  one  William  Healey,  deceased ;  with 
a  plea  oi  plene  administravit,  and  a  replica- 
tion alleging  that  the  defendant  had  assets 
to  be  administered. 

At  the  trial,  before  Park,  J.,  at  the  Lin- 
coln Summer  Assizes,  it  appeared  that,  in 
October  1823,  the  intestate,  who  was  about 
to  proceed  to  America,  died  at  Liverpool, 
at  the  house  of  one  Jones,  a  pilot.  Jones, 
either  during  his  illness  or  after  his  death, 
obtained  possession  of  between  700/.  and 
800/.,  which  the  intestate  had  about  his 
person  when  he  left  home.  In  October 
1  ^25,  the  defendant,  as  next  of  kin,  took 
out  letters  of  administration  to  the  intes- 
tate's effects,  swearing  them  to  be  under  the 


value  of  800/.,  and  commenced  at 
against  Jones  for  the  money  of  w 
had  obtained  possession.  Jones  ^ 
rested  on  mesne  process,  and  taken 
caster  Castle.  At  the  trial  of  the  c 
the  Chester  Spring  Assizes  for  1 826, 
sent  defendant  obtained  a  verdict  fc 
but,  on  motion  in  the  King's  Bencl 
nisi  for  a  new  trial  was  granted.  ] 
this  rule,  Jones  applied  to  take  tbe 
of  the  act  for  the  relief  of  insolvent  d 
but,  after  he  had  filed  his  petition,  U» 
dant,  on  the  intercession  of  Jones's 
consented  to  a  compromise,  and  to 
Jones  on  payment  of  150/.,  which  wi 
ed  to  be  a  less  sum  than  the  anx>ui] 
costs  in  the  action.  The  jury  havin 
a  verdict  for  the  defendant, — 

N.  R,  Clarke  had  obtained  a  rul 
aside  the  verdict,  and  for  a  new  tria 
Brightman  v.  Keighly{\). 

Adams,  Serj.,  shewed  cause. — Br 
V.  Keighly  is  distinguishable,  as  tl 
defendant  elected  to  give  a  releas 
actions  ;  which,  is  the  same  as  if  he 
covered  the  debt,  otlierwise  the  par 
titled  to  the  assets  would  be  depr 
their  rights. 

[Bayley,  B. — The  executor  ischi 
for  all  he  does  release,  or  for  all  he 
ceived,  or,  in  the  honest  discharg< 
duty,  could  receive.] 

The  effect  of  making  this  rule  a 
would  be  to  prevent  an  execute 
making  a  compromise  for  the  benef 
estate.  The  only  question  is,  did 
fendant  act  fairly,  honestly,  and  bo\ 
and  if  he  did  so,  he  was  only  chargi 
the  sum  actually  received,  and,  tl] 
as  that  was  less  than  the  costs  acti 
curred,  his  plea  was  sustained. 

N,  Clarke,  contra. — It  was  not  Ic 
jury  to  find,  whether  the  compron 
fair  and  beneficial,  but  the  question 
whether  it  was  fit  or  proper  that  th 
dant  should  be  called  upon  to  pa 
his  own  pocket,  money  that  he  hai 
received.  There  is  no  doubt  that  tli 
of  the  debt  here  was  assets ;  and  th 
dant  having  recovered  the  amount, 
charged  the  debtor,  was  liable.  In 
man  v.  Keighly  no  question  was  r 
to  the  chance  of  the  defendant  tl 

(1)  Cro.  Eliz.  43. 
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•intt  the  parties  whom  he  re- 
t  Anderson,  J.,  said,  '*  The 
where  it  was  uncertain  what  the 
leased,  and  for  that  only  an  ac- 
;"  but  here  the  certainty  ap- 
the  Terdict,  and  hy  Periam,  J., 
mtor  doth  release  an  account, 
:  eertain  what  he  shall  recover, 
ssets ;  but  if  it  appear  or  be 
80  roach  was  due,  it  is  assets.*' 
fA,  158,  it  is  laid  down,  that  an 
by  an  executor  of  the  principal 
a  forfeited  bond,  and  "  perhaps 
use,  costs,  or  damage,"  and 
faseor  acquittance  of  the  whole 
nd,  or  of  all  actions,  is  a  devas* 
Kniveton  v.  Latham  (2),  Berk- 
,  that  giving  a  discharge  of  a 
id,  on  payment  of  principal,  in- 
lamages,  was  a  devastavit, 
,  B. — Is  not  that  too  strong? 

^ig".  tit.  'Administration,*  (1. 1.) 
So  if  he  release  or  acquit  the 
forfeited.**  In  like  manner,  in  3 
,  it  is  stated,  that  *'  though  debts 
testator  arc  not  assets  till  rc- 
,  if  the  executor  gives  a  release 
ce  for  any  such  debt,  he  shall 
in  the  same  manner  as  if  he 
d  the  money.**  And  further, 
the  executor  releases  debts 
estator,  this  shall  charge  him 
of  the  debt,  though  perhaps  he 
ver  near  so  much  as  was  due." 
B. — Tlie  question  is,  whether, 
itor  roadc  a  reasonable  com- 
1  got  all  he  could,  and  could 
t  more,  or  probably  would  not 
Y  thing  if  he  had  not  consented 
romise,  he  is  chargeable.] 
,  B. — There  was  stronix  evi- 
he  obtained  all  he  could,  in 
:  he  himself  was  a  loser  in  the 
osts  beyond  the  150/.] 
matter  of  strict  law,  and  the 
3t  in  the  situati(m  of  a  court 
?here  alone  the  defendant  is 
elief — Arimtafre  v.  McfcalfQl), 
fhan{5\  E.  Kniifiams's  Trea- 

r.  490. 

tsrdingly  the  opinioDS  of  rlio  other 

.ed  in  the  case. 

:mr.  74. 

mi.  581. 


tise  on  Executort,  2,  100.  In  Rutsefi  case 
(5)  it  was  held,  that  a  release  would  not 
bar  an  infant,  because,  if  it  should,  it  would 
be  a  devastavit^  and  charge  the  infant  of  his 
own  proper  goods. 

[Baylev,  B. — All  these  cases  are  to  a 
release.  In  considering  whether  this  com- 
promise were  reasonaUe,  we  do  not  act  aa 
a  court  of  equity.  The  burthen  is  upon 
you  to  prove  that  the  defendant  has  re- 
ceived assets.  Now,  what  are  assets  ?  All 
that  the  executor  has  received,  or  ought 
to  have  received.  And  I  am  not  aware  of 
any  case  where  it  has  been  held,  that  an 
executor  who  arrests  a  debtor,  and  gets 
all  he  can  from  him,  is  personally  liable.] 

Cut*  adv,  on//. 

Batlet,  B. — The  question  in  this  case 
arose  on  a  plea  of  plene  admimstravit. 
There  was  no  evidence  that  the  defendant 
had  actually  received  assets,  but  it  was 
insisted  that  in  respect  of  the  compromise, 
and  discharging  the  debtor  from  prison, 
he  was  in  the  same  situ£(tion  as  if  he  had 
given  a  release,  and  was  chargeable  in  the 
same  manner,  as  if  assets  had  come  to  his 
hands.  There  are  many  cases  in  which  an 
executor  is  chargeable  for  assets.  He  is 
chargeable  if  he  has  received  them  ;  and 
he  is  chargeable  where  he  has  not,  if,  but 
for  his  negligence,  he  might  have  obtained 
them  ;  if  he  has  taken  a  new  security  or 
given  a  release ;  if,  in  fact,  he  has  changed 
the  nature  of  the  security,  or,  without  ade- 
quate cause,  disabled  himself  from  suing 
or  obtaining  the  debt.  Now,  upon  the 
latter  of  these  grounds,  it  is  said  that  the 
present  defendant  is  chargeable.  The  facts 
of  the  case  were  these: — Jones  was  in- 
debted to  the  intestate,  and  the  defendant 
sued  and  obtained  a  verdict  against  him 
for  750/.  It  does  not  appear  that  judg- 
ment was  signed ;  but  Jones,  who  had  been 
taken  to  Lancaster  Castle  when  he  was 
arrested  on  mesne  process,  remained  there 
until  December  1826.  At  that  period  he 
proposed  terms,  and  the  administrator  con- 
sented to  his  being  liberated  on  payment 
of  the  sum  of  150/.,  which  was  consider- 
ably less  than  the  expenses  of  the  suit 
and  the  administration.  It  was  contended, 
that  the  effect  of  that  liberation  was  to 

(5)  5  Coi  27. 
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take  away  the  power  of  obtaining  the  debt, 
and  discharged  Jones  from  the  debt ;  and, 
therefore,  that  it  was  a  devastavit;  and  se- 
veral cases  were  cited  to   support  that 
view  of  the  question.  Brightman  v.  Keigh- 
ly  certainly  establishes  that  a  release  of 
a  debt  by  an  executor  admits  assets  to 
that  amount;   and   the  reason  given  by 
Periam,  J.  is,  that  "  the  law  presumeth  he 
hath  received  so  much  as  he  doth  release.'* 
There  is  a  dictum  to  the  same  effect  in 
Hobart,  60,  and  there  are  many  other  cases 
and  dicta  to  be  found  in  the  books  upon 
this  point.     But  all  those  were  cases  in 
which  there  was  an  actual  release  given, 
and  in  which  it  does  not  appear  that  the 
executor  had  any  reason  for  giving  it,  or 
that  he  gave  it  upon  an  honest  compro- 
mise.    I  have  looked  with  considerable 
attention  into  the  books  to  see  if  there  is 
any  case  similar  to  this,  but  I  can  find 
none  of  this  description.    The  administra- 
tor here  adopted  the  course  most  likely  to 
obtain  payment  of  the  debt,  by  pressure 
and  suing  the  debtor ;  but  he  found  him- 
self in  a  dilemma  which  must  not  unfre- 
quently  occur ;  and  it  would  be  monstrous 
if  the  law  were  as  contended  for,  since  an 
executor  or  administrator  must  either  keep 
the  debtor  confined  for  life,  or  be  answer- 
able to  the  full  amount  of  the  judgment 
to  the  creditors,  or  the  next  of  kin.  Find- 
ing no  case  or  authority  that  goes  to  that 
extent, — and  I  should  think  it  most  imrea- 
sonable  if  such  were  the  law, — the  true 
question  seems    to  me   to  be,   does   the 
party  exercise  a  fair,  sound,  and  reason- 
able discretion?  If  so,  he  is  protected,  not 
by  going  into  a  court  of  equity,  but  at 
law.     The  general  rule  of  law  is,  that  an 
executor  is  answerable  for  any  sum  he  has 
received,  or  in  the  honest  discharge  of  his 
duty  might  have  obtained.     In  this  case 
there  was  a  compromise  for  150/.     Great 
expenses   had   been   incurred,   exceeding 
150/.,  in  the  action,  and  beyond  200/.  cal- 
culating the  expenses  of  the  administra- 
tion.   The  debtor  had  lain  in  prison  some 
considerable  time,  and  had  petitioned  the 
Court  for  the  relief  of  Insolvent  Debtors 
for  his  discharge.    If  then  the  administra- 
tor could  relieve  himself  from  the  respon- 
sibility incurred  by  the  letters  of  adminis- 
tration and  from  the  costs,  it  seems  to  me 
that  the  compromise  was  fair  and  reason- 


able. If  the  plaintiff  had  desired  to  ha 
that  point  put  to  the  jury,  the  leam 
Judge  would  have  submitted  it;  but, loo 
ing  at  the  evidence,  I  see  nothing  to  ii 
peach  the  compromise,  or  to  lead  a  jury 
consider  it  unfair  or  unreasonable.  The 
is  good  reason  why  taking  a  new  securi 
should  charge  an  executor  with  the  anKra 
of  the  original  debt.  In  many  instances 
extinguishes  the  original  debt ;  in  mai 
there  is  a  consideration  of  forbeanuN 
and  time  is  given  at  the  peril  possibly 
losing  the  debt ;  and  in  aU,  on  the  de« 
of  the  personal  representative,  the  righ^ 
sue  would  go  in  a  dilTerent  channel,  to 
administrator  dc  bonis  non  in  the  one  &a 
and  to  the  executor  of  the  administrato] 
the  other. 

GuRNEY,  B. — In  the  case  cited  fro 
Cro.  Car,y  three  of  the  Judges  held,  tliat 
release  given  by  the  executor  to  the  oblige 
of  a  bond,  which  had  become  forfeited,  c 
payment  of  principal  and  interest,  was  n< 
a  devastavit,  and  was  doing  no  more  tha 
he  was  bound,  in  conscience,  to  do. 

Rule  discharged- 


1833.     ) 

Y  11?-      ROGERS  V.  JONES. 

Jan.  11.  3 

Bail — Affidavit  of  JusCification, 

An  affidavit  of  justification  of  country  6aii 
staling  that  they  are  ^* possessed  of**  pro 
perly  to  the  requisite  amount,  is  insvffiagnii 
as  rule  19,  Hil,  term,  2  IVdL  4.  requires  ik 
the  affidavit  shall  state  that  they  are  "  fvorii 
that  amount. 

Channell  opposed  the  justification  < 
country  bail,  on  the  ground,  that  the  afl 
davit  of  justification  stated,  that  the  bi 
were  **  possessed"  of  property  of  the  P 
quisite  amount,  instead  of  complying  wil 
rule  19,  Hil.  term,  2  Will.  4,  by  statii^ 
that  they  were  *'  worth  "  that  amount ;  ai 
he  submitted,  that  the  former  word  w 
less  forcible  than  the  latter,  as  it  would  I 
satisfied  by  a  mere  temporary  possessic 
of  property. 

J.  Jervis,  contra,  relied  on  rule  3,  Trii 
term,  1  Will.  4,  and  the  form  of  aflfidaf 
therein  referred  to,  and  which  had  bet 
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followed.  He  eobmitted,  that, 
uniiig  of  these  rules,  the  words 
lod  ''possessed,"  were  considered 
us;  and,  therefore,  that  either 
used. 

i^THDHURST,  C.  B. — Taking  the 
together,  it  may  certainly  be  con- 
lat  the  framers  of  these  rules 
ie  word  "possessed"  equivalent 
d  ''worth  ";  but  the  affidavit  here 
wrong,  because,  although  it  fol* 
brm  prescribed  for  an  affidavit 
^ing  a  notice  of  bail,  it  does  not 
the  form  required  for  this  par- 
oceeding,  in  a  case  of  country 

Time  allowed;  costs  to  be  costs  in 
ike  cause. 


} 


MAHONEY  v.  FRASI. 


rial. 

KT/,  on  granting  a  new  trial  for  an 
of  damages  on  an  erroneous  prin^ 
not  limit  the  inquiry  to  the  ques- 

nages. 

lass  for  breaking  and  entering  the 
dwelling-house,  and  turning  him 
isession,  the  jury  found  a  verdict 
lintifF,  with  1,000/.  damages,  the 
value  of  his  leasehold  interest  in 

I  this  and  several  other  grounds, 
ned  a  rule  to  shew  cause  why 
iild  not  be  a  new  trial ;  on  cause 

r<oii,  the  Court  expressed  a  de- 
nion,  that  there  must  be  a  new 
be  ground  of  excessive  damages; 
n  he  submitted,  that  the  new 
t  be  limited  to  that  question,  or 
efendant  should  not  be  allowed 
lispute  those  matters  on  which 
t  considered  the  decision  of  the 
slearly  right ;  but — 

r,  B. — We  have  no  power  to  do 
it  be  a  matter  of  right  in  a  party 


to  have  a  new  trial,  the  Courts  cannot  limit 
the  inqviry ;  where  it  is  a  matter  of  indul- 
gence only,  they  may. 

Rule  absolute,  for  a  new  trial  gene* 
raUy,  on  jpayment  of  costs. 


1833 
Jan 


133.     \ 
.  14.  3 


BARBER  V,  ROLLINSOV. 


Trespass — Assault — Pleading, 

The  defendant  having  obtained  a  magis^ 
trates  warrant  against  the  plaintiff,  on  a 
charge  of  felony,  the  plaintiff  was  appre* 
hended,  and  taken  to  a  police  effiee,  where 
the  c/iarge  was  heard,  and  the  case  adjourned^ 
on  the  plaintiff^s  promise  to  appear  at  a 
future  day ;  as  he  was  about  to  depart,  the 
defendant  said  he  had  anot/ter  charge  for 
forgery  against  him,  whereupon  he  was  again 
placed  at  the  bar,  without  the  express  direc* 
tion  of  tlte  magistrate,  and  the  second  charge 
investigated: — Held,  that  trespass  did  not 
lie  for  this  second  detention. 

This  was  an  action  of  trespass,  for  an 
assault  and  false  imprisonment,  in  which 
the  defendant  pleaded  the  general  issue. 

It  appeared,  at  the  trial,  before  Lord 
Lyndhurst,  C.  B.,  at  the  last  Sittings  in 
Middlesex,  that  the  plaintiff  had  been  ap- 
prehended, and  taken  to  a  police  office, 
under  a  magistrate's  warrant,  granted  on  a 
charge  of  felony,  preferred  by  the  defen- 
dant. The  magistrate,  at  the  office,  heard 
evidence,  and  then  adjourned  the  hearing 
for  a  week,  on  the  plaintiff's  undertaking  to 
appear.  The  plaintiff  was  about  to  leave 
the  office,  when  the  defendant  said  aloud, 
that  he  had  another  charge  against  him  for 
forgery,  whereupon,  Silvester,  an  officer  in 
attendance,  stopped  the  plaintiff,  and,  with- 
out the  express  direction  or  interference  of 
the  magistrate,  he  was  again  placed  at  the 
bar.  hfttx  inquiring  into  this  second 
charge,  the  magistrate  dismissed  the  plain- 
tiff, upon  a  similar  promise  by  the  plaintiff 
to  appear  in  a  week. 

The  learned  Judge  being  of  opinion,  that 
the  warrant  was  a  sufficient  answer  to  the 
action  of  trespass,  and  that,  if  the  charge 
was  malicious,  the  action  should  have  been 
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in  case,  directed  the  plaintiff  to  be  non- 
suited. 

John  Williams  now  moved  to  set  the 
nonsuit  aside,  and  for  a  new  trial.  The 
cliarge  upon  which  the  warrant  had  been 
granted,  was  disposed  of  before  the  defen- 
dant committed  the  trespass,  upon  which 
the  action  is  founded.  The  warrant,  there- 
fore, was  no  justification.  Neither  was  the 
act  of  stopping  and  detaining  the  plaintiff 
upon  the  second  charge  authorized  or 
directed  by  the  magistrate ;  and,  therefore, 
assuming  that  the  defendant  is  not  liable 
for  what  took  place  ^her  the  magistrate 
commenced  the  investigation  of  the  second 
charge,  still  the  detention  from  the  first 
dismissal  up  to  that  time  was  a  trespass. 
The  obstruction  by  the  officer,  at  the  sug- 
gestion of  the  defendant,  was  in  point  of 
law  the  act  of  tlie  defendant,  as  in  trespass 
all  are  principals.  The  presence  of  the 
magistrate  made  no  difference,  as  he  did 
not  interfere.  The  defendant,  moreover, 
being  a  stranger,  ought  to  have  pleaded 
specially  as  in  aid  of  the  magistrate  or  party 
acting  under  the  warrant. 

Lord  Lyndhurst,  C.  B. — All  that  the 
defendant  did,  was  to  say,  in  the  presence 
of  the  magistrate,  that  he  had  a  charge 
against  the  plaintiff  for  forgery.  He  merely 
set  the  law  in  motion,  and  a  man  who  sets 
the  law  in  motion  is  not  a  trespasser.  I 
should  meet  the  proposition  for  the  plain- 
tiff thus : — If  1  go  before  a  magistrate,  and 
make  a  charge,  and  the  magistrate  acts 
without  any  warrant,  that  does  not  make 
me  a  trespasser.  The  plaintiff,  here,  was 
stopped  in  limine^  because  the  acts  proved 
did  not  amount  to  a  trespass. 

Baylst,  B. — The  defendant  gave  the 
information  upon  which  the  magistrate  ori- 
ginally acted,  and  the  arrest  was  made,  but 
he  was  not  present  at  the  arrest.  But  if 
he  had  been  present,  he  would  have  been 
protected  as  a  person  aiding  the  officer  act- 
ing under  the  magistrate's  warrant.  There 
was  no  trespass  there  before  the  parties 
appeared  at  the  office.  At  the  office,  and 
whilst  the  plaintiff  is  still  before  the  ma- 
gistrate, and  stepping  down  from  the  bar, 
the  defendant  makes  another  charge,  which 
is  heard  by  the  magistrate.  This  is  no 
trespass,  but,  if  made  improperly,  is  the 


subject  of  an  action  on  the 
the  defendant  had  committed  i 
the  argument  as  to  pleading 
might  apply,  but  he  had  not  do 
of  trespass. 

Ruk 


183S 
Jan 


133.     \ 
.  15.  I 


WILLIAMS  0.  DATII 


Set-off— Practice. 

On  a  plea  of  set-off,  thepknftii 
in  the  fir$t  instance,  prove  the  s 
demand,  but  after  the  defendant 
his  set-off,  is  at  liberty  to  give 
the  parts  of  his  demand  to  meet  t 

Declaration  in  assumpsit, 
counts  on  acceptances,  and  pi 
the  plaintiff  of  bills  of  exchauj 
defendant's  accommodation  ;  a 
bill  accepted  by  the  defendant 
common  counts  for  work  an 
money  lent,  &c. 

Pleas — the  general  issue,  the 
Limitations,  and  a  set-off. 

At  the  trial,  before  Lord  Lyndl 
at  the  Sittings  in  Middlesex,  afle 
mas  term,  the  plaintiff  proved 
instance,  a  sum  of  money  due 
goods  sold  and  money  advam 
defendant.  The  defendant  pr< 
off  to  a  larger  amount,  and  tl 
then  proposed  to  prove  the  a 
and  payment  by  him  of  the  t^ 
exchange,  as  alleged  in  the  first 
of  the  declaration.  This  cours 
jected  to  on  the  part  of  the  del 
the  ground,  that  the  plaintiff  wa 
the  first  instance  to  meet  the  et 
demand  of  the  defendant ;  but  t 
Judge  admitted  the  evidence,  am 
tiff  obtained  a  verdict. 

Chilton  now  moved  to  set  t 
aside,  and  for  a  new  trial. — Tli 
in  reply  was  improperly  recei' 
plaintiff  was  apprised  of  the  t 
set-off,  and  met  it  partly  by  evid 
first  instance.  The  general  rule,  a 
by  Lord  Ellenborougb,  C.  J., 
V.  SmiUi{l)t  is   that  when,   h} 

(1)  1  Stark.  N.P.C.  3f. 
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IDS  of  DOUce»  the  defence  is  known, 
el  for  the  plaintifTis  bound  to  open 
i  case  in  chief,  and  cannot  proceed 
There  is  no  instance  in  which 
tiff  is  entitled  to  go  into  half  his 
L  reserve  the  remainder.  So  in 
\  Murray  (t)t  where  the  defen- 
ded special  justifications  to  a  libel, 
Bterden  held,  that  although  the 
might  g^ve  all  the  evidence  to 
sh  justifications,  either  in  the  out- 
reply,  yet»  that  he  could  not  give 
i  tJie  first  instance,  and  reserve 
index  for  reply  to  the  defendant's 


LxiiDHUASTy  C.  B. — The  conse- 
>  which  the  rule  contended  for,  if 
inforced,  would  lead,  would  be 
if  the  plaintiff's  claim  extended 
eriod  of  many  years,  he  must,  in 
Mtance,  be  obliged  to  prove  it  all ; 
ght  be  ultimately  useless.  If  the 
I  relies  apon  a  set-off,  it  is  com- 
r  the  plaintiff  to  shew  that  it  has 
led,  and  it  must  be  left  to  the 
decide  which  is  the  most  proper 
proceeding  ;  and  if  the  evidence 
d,  and  goes  to  the  jury,  and  they 
ft  rightly,  there  can  be  no  ground 
lint. 

r,  B. — If  this  evidence  had  been 
that  might  probably  have  been 
)r  a  new  trial ;  but  have  you  ever 
I  instance  in  which  a  verdict  has 
aside,  because  the  Judge,  in  the 
of  his  discretion,  allowed  one 
;ive  evidence  at  a  particular  period 
ise  ?  A  set-off  is  in  the  nature  of 
mand,  and  has  nothing  to  do  with 
tiff's  case  in  the  first  instance, 
a  and  proves  a  less  sum.  The 
t  says,  he  has  a  set-off.  The 
Hits  him  upon  the  proof  of  it ;  and 
has  proved  it  to  a  certain  amount, 
tiff  aays,  that  is  not  the  set-off 
bich  1  claim,  for  there  is  another 
to  mCf  which  I  now  prove. 


1855 
Jan 


E55.      ) 
.  17.    J 


HURST  V.  FITT. 


Rule  refused. 


(t)  Ry.  &'  M.  ^54. 


Pleading — Declaration —  Uniformity  of 
Process, 

Since  the  statuU  %  JVilk  4.  c.  59,  a 
plaintiff  in  this  court  need  not  declare  as  a 
'' debtor"  to  the  king. 

Demurrer  to  a  declaration  on  a  writ  of 
summons,  assigning  for  cause,  the  want  of 
an  allegatioui  that  the  plaintiff  was  a 
debtor  to  the  king,  or  had  privilege  to  sue 
in  this  court. 

Manselt  in  support  of  the  demurrer, 
contended,  that  the  necessity  of  this  alle- 
gation was  not  removed  by  the  Uniformity 
of  Process  Act,  %  Will.  4.  c.  59,  which 
applied  only  to  the  form  of  the  writ  of 
summons,  and  not  to  the  declaration ;  and 
he  cited  Miklin  v.  Dickens  (1). 

Lord  Lthdhurst,  C.  B. — The  declara- 
tion there  was  founded  on  a  writ  of  qua- 
minus,  and  the  act  of  parliament  came  into 
operation  subsequently  to  the  argument  in 
that  case.  Under  the  old  system,  it  waa 
necessary  that  the  declaration  should  cor- 
respond with  the  writ ;  and  the  suggestion 
that  the  plaintiff  was  a  debtor  to  the  king, 
was  essential  to  put  him  into  a  condition 
to  sue  in  this  court.  By  the  act  of  parlia* 
ment,  a  new  form  of  writ  is  given ;  and  I 
have  not  the  slightest  doubt,  that  the  alle- 
gation is  now  unnecessary. 

BatlrTi  B. — This  statement  was  for- 
merly necessary  to  give  the  Court  jurisdic- 
tion, and  was  exactly  analogous  to  the 
statement  in  the  King^  Bench,  that  the  de- 
fendant was  in  the  custody  of  the  marshal. 
But  the  act  of  parliament  has  now  given 
both  Courts  jurisdiction  by  a  writ  of  sum- 
mons ;  and,  therefore,  the  statements  ori- 
ginally introduced  for  that  purpose,  the 
instant  the  act  came  into  operation,  ceased 
to  be  necessary. 

Judgmenifor  plaintiff. 

(1)  10  Law  Journ.  Ezch.  359. 
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1835.       7  HUME   AMD   OTHERS   V.    LIVER- 
Jan.  21.    3         SEDGE  AND  AHOTHBR. 

Debt— PUading^Affidatit. 

**No  proper  affidavit  of  debt  made  and 
filed"  is  not  a  good  plea  to  a  declaration  in 
debt  by  the  assignee  of  a  baUrbond. 

Declaration  in  debt,  in  the  asaal  form, 
by  the  plaintiff  as  the  assignee  of  a  bail- 
bond,  aTerrii^,  that  the  writ  before  de- 
livery to  the  sheriff  was  duly  indorsed  for 
bail,  for  43/.  4f.  4c{.,  according  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided. 

Plea — **That  no  proper  affidavit  of  the 
alleged  cause  of  action  ofthe  said  plaintiffs 
against  the  said  G.  Liversedge,  as  to  the 
said  sum  of.  43/.  4«.  4</.,  was  made  and 
filed  of  record,  before  the  issuing  of  the 
said  supposed  writ  in  the  said  declaration 
mentioned,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided." 

Special  demurrer,  assigning  amongst 
other  causes,  that  no  proper  issue  could  be 
taken  on  the  plea. 

Addison,  in  support  of  the  demurrer, 
cited  Nightingale  v.  fVilcox{l);  but  the 
court  called  on — 

ErUf  contra. — This  plea  is  no  more  ar- 
gumentative than  a  return  to  a  mandamus 
of  non  debitomodo  elecius^  which,  according 
to  Lord  Mansfield,  in  The  King  v.  Lyme 
Regis (^2),  is  good,  as  "not  elected,"  and 
<*Dot  duly  elected,"  mean  the  same. 

[Baylet,B. — The  authorities  lay  it  down 
as  a  rule  upon  this  point,  that  if  the  writ 
or  pleading  allege  that  he  was  duly  elected, 
it  may  be  denied  that  he  was  duly  elected ; 
but,  if  it  be  stated  merely  that  he  was  not 
elected,  a  plea  denying  that  he  was  duly 
elected  is  bad  (3).] 

The  allegation,  of  "no  proper  affida- 
vit," is  in  substance  a  traverse  of  any 
valid  affidavit ;  and,  if  so,  the  arrest  was 
void — Rogers  v.  Jones  {4),  and  Hughes  v. 
Jones  (5). 

[Baylet,  B. — In  each  of  those  cases  the 
party  before  whom  the  affidavit  was  made 
was  not  competent  to  take  it ;  and,  there- 

(1)  10  6.  &  C.  302;  8.  c.  8  Law  Journ.  K.B.  S3. 

(t)  Doug.  79—85. 

(S)  See  Carth.  170 ;  2SaIk.  435;  5  Mod.  11. 

(4)  7  B.  &  C.  86 ;  a.  c.  5  Law  Journ.  K.B.  352. 

(5)  1  B.  &  Ad.  388 ;  8.  c.  9  Law  Journ.  K.B.  9. 


fore,  it  was  the 
been  no  affidavit.] 


tJUbgasif  tihmkai 


Lord  LnmHrasr,  C.  B. — GnMtady 
with  this  plea,  the  affidavit  sight  W  de- 
fective in  sobstance,  so  as  to  makt  te 
proceedings  upoo  it  void,  or  oaly  ia 
trifling  particular,  such  as  wvM 
the  Court,  on  an  early  applicalm,  to  ex.- 
ercise  their  discretion  by  diachar giag  the 
bail  bond. 

Batlet,  B. — No  proper  inoe  caa  be 
taken  on  this  plea,  as,  if  the  plaintiff  were 
to  reply,  that  there  was  a  **  proper  aflSdA- 
vit,"  the  jury  would  have  to  judge  of  the 
propriety.  Suppose,  on  some  defect  which 
would  entitle  the  defendant  to  make  an 
application  to  the  Court,  the  time  is  suffer- 
ed to  elapse  within  which  that  applicstion 
ought  to  be  made,  can  such  defect  be  set 
up  in  answer  to  a  declaration  on  the  bail 
bond  ?     Omitting  to  state  that  the  nooej 
was  lent  at  the  request  of  the  defendast, 
would  render  the  affidavit  improper  wMin 
the  words  of  this  plea.  I  have  never  lees  a 
plea  of  this  description,  and  I  think  the 
right  course  would  have  been  to  state,  tkat 
there  was  no  affidavit,  except,  &c.,  (setting 
it  out,)  which  would  have  refened  the     , 
question,  whether  valid  or   void,  to  the 
Court. 

Judgment  for  plmnt^* 


1833 
Jan.  21 


i.} 


STACEY  r.   FIELDSSND. 


Prisoner — Discharge, 

The  possession  of  considerable  properUf  hj 
a  debtor  nho  has  lain  in  prison  tntelw  niowUt 
under  an  execution  for  a  debt  not  exeee&sg 
20/.,  is  no  ground  for  opposing  his  ducharp% 
pursuant  to  48  Geo.  3.  c.  123. 

On  an  application  by  Humphrey^  uodet 
48  Geo.  3.  c.  123,  to  discharge  the  de- 
fendant, who  had  been  twelve  months  is 
prison  in  execution,'  for  a  debt  of  6^,— 

Hoggins  read  affidavits  in  oppontioiii 
stating,  that  the  defendant  was  possened 
of  several  houses,  of  which  he  received  tke 
rents  and  profits,  and  referred  to  the  woids 
of  the  act,  requiring  that  the  applicstioB 
shall  be  made  to  "  the  satisfaction  **  of  the 
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I  giTiog  A  diieretiooarj  authority 
or  grant  the  application. 
LTHDHURar,  C.  B. — According  to 
pretation,  the  word  '*fati8factioa" 
the  fiict  of  lying  in  prison  more 
Ive  monthf ;  if  so,  the  statemenu 
idavit  are  irrelevant,  and  the  de- 
s  entitled  to  his  discharge. 


} 


ADAMS  0.  ORANB. 


frd  and  Tenant — Distress^  Juc- 
Fraud. 

deposited  far  sale  by  auction  on  the 
of  an  auctioneer^  are  not  liable  to 
nedfor  rent  in  arrear^  in  respect  of 


ill  a  misrepresentation  as  to  the 
U  made  by  the  auctioneer^  in  advert 
'  smle^  although  it  might  vitiate  t/te 
imeen  buyer  and  seller ^  destroy  the 
\from  distress. 

^gly*  A  manufacturer  sent  goods 
Uc  auction-room^  to  be  sold  by  an 
%  mho  had  hired  the  rooms  for  a 
odf  and  who  advertised  the  intended 
ese  and  other  goods,  received  in  the 
\  as  "  under  an  assignment  for  the 
creditors.**  The  goods  having  been 
\for  rent  due  for  tfie  auctiou'room, 
party  of  nlwm  it  was  hired : — 
t  they  were  privilegedfrom  distress, 

"ation  in  case,  for  an  excessive  dis- 
Dtaining  a   count   in   trover   for 
eds,  pillows,  and  bedsteads. 
-Not  guilty. 

trial,  before  Vanghan,  B.,  at  the 
Sittings,  during  the  present  term, 
ed,  that  one  Armstrong  having 
e  house  No.  5,  Bridge-street, 
rs,  on  lease,  of  the  defendant,  fit- 
e  lower  part  of  it  as  public  auction 
liich  he  was  in  the  habit  of  letting 
lerent  auctioneers,  for  their  sales 
9n«  The  words  "  Armstrong's 
rooms,"  were  painted  over  the 
[ott,  an  auctioneer,  having  hired 
s  for  a  week,  advertised  a  sale  by 
f  goods,  "  sold  under  an  assign- 
he  benefit  of  creditors,"  but receiv* 
H  in  for  sale  by  several  persons, 
liaiis,  II.— Excncq.Fl. 


and  aroongit  others,  the  goods  in  queition 
from  the  plaintiff,  who  was  a  feather-bed 
manufacturer.  These  goods  were  seised 
when  on  show,  previous  to  the  sale  day,  as 
a  distress  for  rent  in  arrear,  due  from  Arm- 
strong to  the  defendant.  The  learned 
Baron  having  nonsuited  the  plaintiff,  with 
liberty  to  the  plainiiff  to  move  to  enter  a 
verdict  for  the  value  of  the  goods,— 

John  Evans  obtained  a  rule  accordingly, 
and  now  cause  was  shewn  by — 

Plait,  FoUett,  and  ChanneU.-^Firni,  goods 
on  the  premises  of  an  auctioneer  for  the 
purpose  of  sale,  are  not  privileged  from  dis- 
tress for  rent.  Secondly,  under  the  cir- 
cumstancety  the  privilege,  in  this  case,  does 
not  attach. 

First — the  right  of  exemption  must  be 
established  by  tbe  plaintiff;  as  the  landlord, 
primdfade,  is  entitled  to  distrain  all  goods 
found  upon  the  demised  premises.  Nov, 
this  exemption  is  allowed  only  for  the 
benefit  of  the  public,  and  for  the  encou- 
ragement and  convenience  of  trade  and  in- 
dustry in  general,  and  not  for  the  protection 
and  advantage  of  any  individual,  or  any 
particular  trade.  Thus,  in  Co.  Litt.  47,  a, 
it  is  said,  "Valuable  things  shall  not  be  dis- 
trained for  rent  for  benefit  and  maintenance 
of  trades,  which  by  consequent  are  for  the 
commonwealth,  and  are  there  by  authority 
of  law  ;  as  a  horse  in  a  smith's  shop  shall 
not  be  distrained  for  the  rent  issuing  out  of 
the  shop,  nor  the  horse,  &c.  in  the  hostry, 
nor  the  materials  in  the  weaver's  shop  for 
making  of  cloth,  nor  cloths  or  garments  in 
a  tailor's  shop ;  nor  sacks  of  corn  or  meal 
in  a  mill,  nor  in  a  market,  nor  anything  dis- 
trained for  damsgey^ra «ani,  for  it  is  in  the 
custody  of  the  law,  and  the  like."  The 
asme  instances  are  given  by  Sir  W.  Blacks 
stone  {\\  who  adds,  "  All  these  are  protect- 
ed and  privileged  for  the  benefit  of  trade, 
and  are  supposed  in  common  presumption 
not  to  belong  to  the  owner  of  the  house, 
but  to  his  customers."  "Common  pre- 
sumption," however,  as  to  the  ownership 
of  the  goods,  is  not  sufficient,  as  if  so,  it 
would  have  prevailed  in  Francis  v.  Wyatt 
{ft),  where  the  Court  were  of  opinion,  that 
a  carriage  standing  at  livery  was  distrain- 
able  for  rent  by  the  lessor  of  the  premises. 

(1)  3  Com.  8. 

(f )  Burr.  1498 ;  i.  o.  t  W.  Bl.  483. 
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[Lord  Ltndhukst,  C.  B. — Probably  all 
that  was  meant  to  be  conveyed  by  this 
phrase  was,  that  the  landlord  had  less  rea- 
son to  complain,  as  he  would  have  noticed 
that  the  goods  were  not  his  tenant's.] 

All  the  cases  of  exemption  proceed  upon 
the  principle  o£  general  benefit  to  trade 
and  commerce,  and  public  convenience — 
Rede  v.  Burley{3),  Gishoum  v.  Hursi  (4), 
per  Dallas,  C.  J.  (5),  per  Park,  J.  (6) ;  per 
Willes,  C.  J.,  Simpson  v.  Hariop(7);  and 
previously  to  Oilman  v.  Elton  (8),  it  was 
considered,  according  to  the  argument  of 
Nares,  Seij.,  in  Francis  v.  Wyatt^  that  pri- 
vilege from  distress  could  only  be  claimed 
where  the  tenant  was  bound  in  the  exercise 
of  a  common  trade  to  receive  the  goods,  or, 
to  use  the  words  of  Lord  Coke,  where  they 
were  on  the  premises  by  "  authority  of 
law*"  The  right  of  lien,  and  exemption 
from  distress  were  deemed  concurrent; 
and,  therefore,  upon  a  special  contract,* 
neither  subsisted.  Oilman  v.  Ellon,  and 
lliompson  V.  Mashiler  (9),  undoubtedly 
extended  the  privilege  to  goods  in  the 
hands  of  a  factor,  but  both  those  cases 
were  decided  on  the  ground,  that  they  were 
placed  there  in  "  the  usual  course  of  trade," 
which  cannot  be  said  in  this  case,  or  at 
least  ought  to  have  been  submitted  to  the 
jury,  and  found  by  them  as  a  fact. 

But,  secondly,  admitting  that  the  send- 
ing  of  goods  to  an  auctioneer's  rooms  in 
this  manner,  is  in  the  "usual  course  of 
trade ;"  yet,  here,  the  misrepresentation  in 
the  handbill,  that  the  goods  were  to  be 
sold  under  an  assignment  for  the  benefit  of 
creditors,  was  a  fraud  ;  and,  consequently, 
the  transaction  cannot  be  deemed  to  be  in 
ihe  "  usual  course  of  trade."  A  sale  of  this 
nature  cannot  be  for  the  convenience  or 
benefit  of  trade  in  general,  but  is  a  "  mock 
auction." 

[Lord  Ltmdhurst. — My  understanding 
of  the  term  •*  mock  auction,"  is  where  it  is 
not  intended  that  there  shall  be  a  bond  fide 
sale.  That  does  not  appear  to  have  been 
the  case  here ;  besides,  it  does  not  follow, 

(3)  Cro.  Elix.  549—96. 

(4)  Salk.  249. 

(5)  3  B.  &  B.  80-1. 

(6)  Ibid.  8f . 

(7)  WiUes,  515. 

(8)  3  B.  &  B.  75 ;  I.  c.  6  B.  Moo.  243. 

(9)  1  BiDg.  383  j  s.  0.  1  Law  Joam.  C.P.  104 ; 
8  B.  Moo.  «54. 


that  a  misstatement  of  the  auctioneer,  wbidi 
may  affect  the  rights  between  buyer  and 
seller,  will  also  affect  the  right  of  the  land- 
lord. Put  the  case  of  an  ordinary  factor,  to 
whom  goods  are  intrusted  for  sale,  makinig 
a  misrepresentation  to  the  buyer,  wonl^ 
that  vary  the  privilege  of  the  owner  in  thi*^ 
respect  ?   What  is  a  factor  ?    He  is  a  pei^ 
son  who  receives  goods  for  the  purpose  ^ 
selling  them.     There  is  no  distinction  a^ 
ticed  by  our  law  between  a  factor  and  ^ 
auctioneer.   The  object  of  both  is  to  br4^ 
buyer  and  seller  together,   and  an  a.it^ 
tioneer  is  a  factor  selling  by  a  particular 
mode.] 

John  Evans  and  John  Jervis,  contr^  we«-« 
stopped. 

Lord  Ltndhurst,  C.  B. — I  am  of  opi* 
nion,  that  the  goods  in  question  were  not 
liable  to  a  distress.     In  the  case  of  Oilman 
v.  Elton,  it  was  decided  by  the  Court  of 
Common  Pleas,  that  goods  sent  to  a  &ct<9r 
to  be  disposed  of,  were  protected  from  dis- 
tress.    Nothing  turns  on  the  circumstsnce 
of  the  goods  being  consigned  by  a  person 
living  at  a  distance,  because,  if  goods  are 
delivered  to  a  factor,  the  factor  and  tbe 
owner  of  the  goods  residing  in  the  sane 
town,  they  are  equally  protected  when  in 
the  possession  of  the  factor  for  the  purposes 
of  sale.     Now,  the  present  is  the  case  of 
an  auctioneer.    What  is  a  factor  ?    A  factor 
is  a  person  who  receives  the  goods  of  an- 
other, for  the  purpose  of  selling  those  goods 
on  account  of  the   owner.      What  is  an 
auctioneer?     An   auctioneer   receives  Ae 
goods  of  other  persons,  for  the  purpose  of 
sale  on  account  of  the  owner  of  those  goods. 
There  is  no  distinction  turning  on  the  par- 
ticular mode  of  sale  ;  and  I  am  of  opinion, 
that  the  principle  which  applies  to  the  case 
of  an  ordinary  factor,  applies  equally  to  tlie 
case  of  an  auctioneer. 

Bat  then  it  was  said,  that  the  mode  of 
selling  in  this  case,  was  contrary  to  tbe 
usual  course  of  dealing ;  that  it  was  not 
usual  for  auctioneers  to  sell  on  their  owl 
premises  ;  that  it  was  the  business  of  an 
auctioneer  to  go  to  the  premises  of  his  em- 
ployer, and  sell  the  goods  upon  those  pre- 
mises. This  appears  to  me  to  be  an  entire 
mistake.  In  this  great  town,  property  of 
the  most  valuable  description  is  deposited 
in  the  hands  of  auctioneers,  for  the  p■^ 
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f  sale ;  property  to  in  immeDse 
t  io  the  ibepe  of  picturei,  of  valuable 
re,  of  goods  of  every  description. 
tirse  of  dealing  in  the  present  case 
iO  the  established  course  of  dealing. 
ia  also  said,  that  in  this  case  there 
mething  like  fraud  in  the  represcn- 
that  the  goods  sent  to  the  auctioneer 
oods  which  had  been  assigned  for 
c6t  of  creditors. 

la  argued,  that  this  was  a  false  re- 
ation,  and,  therefore,  that,  upon  this 
,  the  goods  ought  not  to  be  pro- 

Now,  whatever  might  be  the  effect 
representation,  if  it  were  false,  as 
relates  to  any  contract  entered  into 
archaser,  under  that  representation 
y  the  auctioneer,  who  was  the  agent 
vendor,  i  am  of  opinion,  that  the 
e  does  not  apply  to  a  transaction 
kind,  where  there  was  no  contract 
een  the  owner  of  the  goods  and  the 
i  of  the  premises.  I  am  of  opinion, 
re,  tliat  there  is  nothing  in  that  ob- 

That  brings  us  back,  therefore, 
zue  of  Gilman  v.  Elton ;  and  I  am 
ion,  on  the  grounds  there  laid  down, 
ich  have  been  since  uniformly  acted 
liat  the  goods  in  this  case  were  not 
»  be  taken  in  distress  for  the  rent. 
'^Ktf  B. — I  am  entirely  of  the  same 
The  first  question  is,  whether 
D  the  hands  of  an  auctioneer,  upon 
mises  of  the  auctioneer,  for  the  pur- 
f  sale  by  the  auctioneer,  are  or  are 
rileged  from  being  distrained  for  the 
aruing  due  in  respect  of  the  auction 
and  I  am  of  opinion,  that  they  are 
;ed,  and  I  think  that  they  are  privi- 
lecause  it  is  for  the  convenience  and 
of  trade  and  the  general  common- 

Tbe  privilege  in  question  has  been 
bed  for  a  very  considerable  period 
f.  Lord  Coke  treats  of  it  as  being 
)wn,  and  the  principle  of  the  exemp- 
cording  to  him,  is,  that  it  is  for  the 
of  trMle.  Among  other  instances 
him  is,  the  instance  of  goods  going 
r  or  market.  Now,  why  should  they 
iieged?  They  are  privileged,  be- 
mUreti  reipublica  that  buyer  and 
hould  be  brought  together,  that  a 
»uld  have  an  opportunity  of  going 
B  particular  place  to  which  goods 
•  brought  for  the  purpose  of  sale ; 


and,  therefore,  it  ia  one  of  the  old  esta- 
blished principles,  that  goods  on  their  way 
to  a  fair,  or  on  their  way  to  market,  shall  be 
privileged,  for  the  benefit  which  results  to 
the  public,  from  there  being  a  settled  place 
at  which  the  articles  may  be  bought.  It 
is  highly  beneficial  to  the  manufacturers 
of  goods,  to  handicraflamen,  and  to  many 
othera  who  are  encouraged  in  disposing  of 
them.  Where  will  they  be  likely  to  dis- 
pose of  them  ?  Why,  at  those  places  to 
which  purchasers  will  from  time  to  time 
resort ;  they  will  resort  to  a  fair  or  to  a 
market;  and,  therefore,  the  privilege  and 
the  exemption  from  distress  at  that  place 
is  of  great  importance  to  the  person  who  is 
the  proprietor  or  the  original  manufacturer 
of  the  goods.  The  privilege  bas  from  time 
to  time  been  extended,  according  to  new 
modes  of  dealing  established  between  par- 
ties ;  and  one  of  the  modern  modes  ia  the 
case  of  a  factor ;  and  I  should  observe 
what  is  noticed  by  Blackatone,  J.  in  hia 
Commeniariei,  that  there  is  no  hardship  in  the 
privilege  which  is  allowed  to  exist  in  these 
cases,  because  the  privilege  generally  arises 
to  goods  which  no  one  could  suppose  to  be 
the  property  of  the  individual  from  whom 
the  rent  was  due.  The  rent  is  due  in  re- 
spect of  premises  for  the  hiring  of  which 
the  person  who  acts  in  that  place  is  the 
person  amenable  for  the  rent ;  and  if  you 
were  to  seise  the  goods  of  a  third  person, 
you  enforce  payment,  not  from  the  man 
who  had  contracted  to  pay,  but  from  a  per* 
feet  stranger,  and  in  reality,  you  would  be 
taking  the  goods  of  one  man  to  pay  the 
debt  of  another.  The  case  of  a  factor  ia  a 
case  strongly  analogous  to  the  present ;  and 
the  two  cases  which  have  been  mentioned, 
of  Thompson  v.  Mashiier  and  Gilman  v. 
Elton,  establish  the  position,  that,  in  the 
case  of  a  factor,  the  goods  of  the  principal 
on  the  premises  of  the  factor  are  exempted 
from  distress  for  rent  issuing  out  of  the 
premises  in  which  the  goods  are  depo- 
sited, and  yet  those  goods  are,  generally 
speaking,  deposited  for  a  much  longer  pe- 
riod of  time  than  goods  at  an  auction  room. 
But  why  are  they  protected  f  Why,  inter- 
est  reipublic€B  that  the  goods  of  the  princi- 
pal should  find  their  way  to  a  place  where 
there  will  be  a  resort  for  a  sale  ;  and  if  you 
leave  goods  in  the  hands  of  a  factor,  you 
will  be  more  likely  to  sell  those  goodf,  be- 
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me  the  factor's  premises  will  be  a  place 
resort  for  those  very  persons  who  liave 
casion  for  goods  in  which  the  factor  deals, 
ow,  what  is  an  auctioneer  ?     In  substance, 
e  is  a  species  of  factor ;  but  whether  a 
pecies  of  a  factor  or  not,  it  is  his  business  to 
jring  together  buyer  and  seller.     The  sel- 
ler is  desirous,  and  in  many  instances  it  is 
essential,  that  the  goods  should  be  sold  on 
premises  belonging  to  the  auctioneer,  and 
not  on  the  premises  of  the  owner  of  the 
goods.      The  premises  belonging   to   the 
owner  may  be  at  a  place  of  no  great  resort, 
and  may  be  at  a  distance  from  the  place 
where  customers  would  be  likely  to  come. 
It  may  be,  that  they  belong  to  persons  who 
have  premises  of  a  considerable  value,  and 
in  which  it  would  be  inconvenient  that  an 
auction  should  take  place.     Nothing  there- 
fore is  more  common  than  that  the  goods, 
which  are   intended  for   sale  by  auction, 
should  be  sent  to  the  auctioneer  for  sale, 
and  then  the  public  have  the  opportunity  of 
buying  those  goods  at  a  moderate  rate,  that 
rate  being  influenced,  of  course,  by  the 
competition  which  will  there  occur ;  but  the 
seller  has  the  opportunity  of  bringing  the 
goods  to  an  almost  certain  market    In  real- 
ity, the  auctioneer  is  the  medium  by  which 
buyer  and  seller  are  brought  together,  and 
that  is,  as  it  seems  to  me,  one  of  the  foun- 
dations upon  which  this  privilege  is  to  be 
allowed.     But  it  is  said,  though  goods  in 
the  hands  of  an  auctioneer  in  general  may 
be    protected,    yet   that    these   particular 
goods  ought  not  lo  be  protected  ;  for  that 
this  was  a  mock  auciion.      How  is  this  a 
mock  auction  ?    It  is  said  lo  be  so,  because 
the  goods  were  described  in  a  handbill,  as 
being  goods  sold  for  the  benefit  of  creditors, 
under  an  assignment  or  bill  of  sale.     There 
is  no  proof  that  the  advertisement  was  pre- 
pared at  the  instance  of  the  owner  of  these 
goods,  or  that  he  knew  that  any  such  bill 
had  been  issued.     That,  however,  is  a  ques- 
tion not  between  the  owner  of  the  premises 
and  the  proprietor  of  the  goods,  but  be- 
tween him  and  the  man  who  may  bid  for  and 
become  the  purchaser  of  those  goods  at  the 
time  of  the  sale ;  and,  therefore,  it  would 
be  most  unjust,  as  it  seems  to  me,  that  tlie 
circumstances   which    exist  in    this    case, 
should  deprive  the  goods  in  question  of 
that  protection  which,  generally  speaking, 
the  Jaw  would  gire  tliei*'       The  party 


means  to  aell  his  goodly  and  doei  eflee* 
tually  sell  his  goods,  and  although  the 
practice  of  puffing  nwy  vacate  the  oootracf, 
as  between  the  owner  of  the  goods  and  the 
purchaser  at  the  auction,  yet,  as  it  teems 
to  me,  it  does  not  give  the  proprietor  of 
the  premises  a  right  to  seise  and  distrain 
such  goods.  It  was  suggested,  in  the 
course  of  the  argument,  that  if  the  ease 
were  to  be  considered  as  depending  on  the 
question  of  public  convenience,  the  defen- 
dant ought  to  have  had  the  opinion  of  the 
jury  on  that  point,  and  that  it  was  a  ques- 
tion to  be  put  to  them  for  their  considera- 
tion ;  but,  as  it  seems  to  me,  it  was  a  pure 
question  of  law :  whether  a  matter  is  or  is 
not  of  general  public  convenience,  is  not  in 
each  particular  case  to  be  left  to  the  con- 
sideration of  a  jury  ;  but  it  is  in  the  breast 
of  the  Judges,  who  are  to  form  their  judg- 
ment, not  on  an  insulated  case,  but  on 
general  principles.  It  is  on  the  ground  of 
general  public  convenience,  (hat  I  am  of 
opinion  that,  in  this  case,  these  goods  were 
privileged  from  distress  for  rent. 

Vauohan,  B. — I  am  of  the  same  opinion. 
All  goods  and  chattels  which  are  not  affixed 
to  the  freehold,  are  primd faciei  when  found 
on  the  demised  premises,  liable  to  be  dis- 
trained for  rent.     Upon  this  general  rale, 
as  is  well  known,  many  exceptions  have  beea 
grafted.      Those    are    found    partieolarlj^ 
enumerated  in  the  case  of  SimpHm  v.  Hmrm. 
court,  in  WilUs*  Rep.     Some  of  the  exemp- 
tions there  made  are  exemptions  sub  meio^ 
and  others  are  absolute  ;  and  among  tboN 
that  are  absolute,  is  the  exemption  in  ques- 
tion.    In  Gilbert  on  DistreiS,  85,  it  is  said, 
that  valuable  things  in  tlie  way  of  tradt 
are  not  liable  to  distress,  as  horses  staading 
at  a  smith's  shop  to  be  shod,  or  at  a  con- 
mon  inn,  or  cloth  sent  to  a  tailor's  shon,  or 
corn  sent  to  a  mill  or  market,  for  all  tlwie 
are  privileged  and  protected  for  the  benefit 
of  trade,  and  are  supposed  by  common  pic- 
sumption  not  to  belong  to  the  owner  of  the 
house,  but  to  his  customers.     Now,  (hoe 
instances  which  Gilbert,  C.  B.,  mentions  t 
the  chapter  I  have  alluded  to,  are  lake 
from  Coke  upon  Liuleiont  47,  a,  where  th 
are  enumerated  ;  but  I  take  them  to  be  r 
an  enumeration  of  all  the  instances  to  wb 
the  privilege  is  extended,  but  to  be  ir 
tioned  merely  by  way  of  illustration ; 
that  we  must  look  to  the  principle  in 
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cidag,  whetlier  any  pecoliar  inttanee  Iklli 
within  the  ezemptioo.     Now,  what  is  the 
principle  t    In  the  case  of  Giib<mm  ▼•  Hmntf 
the  role  was  laid  down  with  a  great  degree 
of  eomctneaf,  and  it  has  been  acted  on  in 
$il  the  conrtain  Westminater  Hall,  whenerer 
this  qoettioD  haa  ariaen.     The  rule,  as  laid 
down  in  that  case,  and  adopted  aAerwarda 
io  Gilmam  ▼.  ElUm  and  all  the  subsequent 
ciaea,  is»  that  wherever  goods  are  delivered 
to  SI  person  carrying  on  a  public  trade  or 
employment,    to   be  carried,  wrought,   or 
managed  in  the  way  of  trade,  they  shall  be 
privileged.     It  does  not  appear  to  me,  that 
tbeac  words  are  to  be  scsnned  with  any 
critical  nicety ;  and  1  should  be  disposed, 
certainly,  rather  to  enlarge  than  to  narrow 
or    cripp^  in  any  manner  the  construction 
pf  the  words  *' carried,  wrought,  or  managed 
'Q   the  way  of  trade  or  employment."     it 
^"^M  contended  on  behalf  of  the  defendant, 
^hat  we  ought  to  look  at  the  principle,  and 
^^  see  on  what  it  depended,  and  that  from 
^he  earlier  caaes  it  appeared  to  depend  al- 
^^3igether  on  the  obligation  of  the  party  to 
T^^^ve  the  goods,  which  obligation,  it  was 
^^^liited,  gave  him  a  right  to  a  lien  on  tlie 
^mlS|  and  that   such  obligation  was  the 
*^xuidation  of  the  privilege.     It  is  not  im- 
^^ortant  to  the  present  inquiry,  what  might 
^^ginally  have  been  the  foundation  o£  the 
I^vilege ;  but  it  has  obtained  now  so  long, 
^liat  we  have  lost  sight  of  what  is  called  the 
^^rjginal  foundation  of  it ;  and   it   is  laid 
4own  aa  a  general  principle,  that  the  privi- 
lege exists  in  favour  of  commerce,  trade,  and 
fniblic  convenience.  It  ap|)ears  to  me,  there- 
ferCf  that  the  present  falls  within  all  tliecaaes : 
tfaej  were  all  reviewed  and  much  considered 
in  the  case  of  fFood  v«  Clarke ;  and  the  rule 
%raa  laid  down  by  Lord  Lyndhurst,  with  the 
ncquieaeence  of  the  whole  Court ;  and  the 
Iwinciple  I  have  alluded  to,  was  recognised 
%Bd  confirmed.  I  should  havegreat  difficulty 
in  saying,  that  there  is  any  distinction  be- 
tween the  present  case  and  the  case  of  a 
factor.     Ooods  are  deposited  with  the  factor 
for  the  purpose  of  sale ;  and  I  believe  the 
Goanaon  coarse  of  all  auctioneers  is,  to  re- 
eeiva  goods,  and  charge  so  much  for  ware- 
hoaae  room  if  not  sold  at  the  time,  and 
left  there  till  a  convenient  opportunity  for 
telling  them  may  arise.     Whether  the  auc- 
tioneer was  paid  in  the  form  of  commission, 
or  how  be  waa  paid  in  this  particular  in- 


stance, does  not  appear;  but  were  or  were 
not  the  goods  in  question  delivered  on  the 
premises  for  the  purpose  of  sale,  and  in  the 
way  of  his  ffeneral  employment  as  auc- 
tioneer ?  Ana  is  it  not  matter  of  great  pub* 
lie  convenience,  that  facility  shoula  be 
afforded  to  this  mode  of  disposing  of  goods 
of  every  description  ?  With  respect  to  the 
suggestion  of  fraud,  it  appears  to  me  that 
the  plaintiff  is  not  in  any  manner  connected 
with  any  fraud.  The  auctioneer  takes  a 
variety  of  goods  from  different  persons,  and 
they  seem  to  be  all  equally  privileged,  if 
they  go  there  for  the  purpose  of  sale.  It 
is  impossible  for  tlie  landlord  to  suppose, 
that  the  auctioneer  is  dealing  with  those 
goods,  or  managing  them  as  if  they  were 
his  own.  Under  all  the  circumstances  of 
the  case,  I  think  that  we  should  very  much 
restrict  the  rule,  which  has  been  too  long 
established  now  to  be  broken  in  upon,  if 
we  were  to  arrive  at  the  conclusion  that 
these  goods  on  the  premises  of  the  auc« 
tioneer  for  the  purpose  of  sale,  were  not 
privileged  from  distress. 
GuaNBY,  B.  concurred. 

Rule  absokUe, 


18.33.  >         FORBES  V.  KINO  AND 

Jan.  16  &  2G.3  others. 

L  ibel — In  ducemen  i — Demurrer —  Coitt, 

Describing  a  person  as  "  Man  Friday" 
noi  libellous  without  a  special  averment^ 
touching  the  character  and  condition  of**  Man 
Friday:' 

A  paragraph  in  a  newspaper^  headed 
"  Gambling  fracas  "  and  stating ,  that  a  diS' 
pute  at  play  arose  between  the  plaintiff  and 
another  person^  that  a  meeting  was  decided 
on  by  the  friends  of  the  parties^  but  that  the 
plaintiff  did  not  appear  on  the  ground : — 
Heldt  not  libellous^  without  an  introductory 
averment^  that  the  play  intended  was  illegal 
play. 

fVhcre,  to  a  declaration  for  libel^  contain^ 
ing  several  counts^  some  of  the  defendants 
plead  the  general  issue^  and  others  demur 
to  some  of  the  counts^  and  also  plead  the 
general  issue  to  the  remainder,  the  defen* 
dants  who  have  demurred  are  not  entitled  to 
tax  costs  on  obtaining  judgment  upon  the  de* 
murrer* 
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Declaration  for  a  libel  i^nst  the  pro- 
prietors of  a  certain  newipaper,  called  Tke 
SailriiU  The  fifth  count,  without  any  spe- 
cial inducement,  alleged  the  publication  of 
the  following  paragraph  : — "  Langford  was 
conversing  with  his  Man  Friday  (meaning 
the  plaintiff)  the  other  day,  on  the  subject 
of  the  slave  trade,  and  enumerating  instances 
of  peculiar  endowments  among  the  black 
population.  '  Yes,'  observed  Forbes,  '  the 
history  of  Hayti  affords  ample  proof  that 
they  are  equal  to  us  in  intellectual  endow- 
ments.' '  You  know,  Forbes,  1  fear,  but  little 
of  history,'  remarked  his  lordship:  'looking 
into  the  history  of  England,  you  will  there 
read  an  account  of  a  Black  Prince  who  was 
the  greatest  soldier  of  his  time.'  " 

The  eleventh  count,  which  was  also  with- 
out any  special  introductory  matter,  alleged 
the  publication  of  another  libel,  as  follows : 
— "Gambling  Fracas. — There  was  a  preva- 
lent rumour  in  the  fashionable  circles  yes- 
terday, that,  in  consequence  of  a  dispute  at 
play  between  Mr.  Hugh  (calling  himself 
Captain)  Forbes,  and  Mr.  Tarlton,  a  gentle- 
man well  known  in  the  fashionable  world,  a 
meeting  was  decided  on  between  the  mu- 
tual friends  of  the  parlies,  Messrs.  Sum- 
mers and  Barnard,  and  the  affair  was  to 
come  off  on  Putney  Heath,  at  day-break, 
on  Thursday  morning.  Mr.  Tarlton  and  his 
friend,  Mr.  Summers,  were  on  the  ground, 
anxiously  waiting  the  arrival  of  Messrs. 
Forbes  and  Barnard,  but  these  gentlemen 
did  not  appear.  The  disappointment,  as 
may  be  well  imagined,  excited  in  the  minds 
of  the  attendant  gentlemen  no  very  agree- 
able feelings ;  and,  as  soon  as  it  was  deemed 
advisable  to  leave  the  ground,  Mr.  Summers 
proceeded  in  search  of  Barnard,  (Forbes's 
second,)  in  order  to  obtain  an  explanation 
of  the  violation  of  an  engagement  that  had 
been  settled  on  all  hands,  and  is  usually 
considered  binding.  Words  led  to  blows, 
and  blows  to  a  very  severe  punishment,  ad- 
ministered d  la  Cribbf  on  the  corpus  of 
Barnard,  by  Mr.  Summers.  We  will  not 
now  enter  on  the  question  further." 

To  these  two  counts,  two  of  the  defen* 
dants  demurred  jointly,  and  pleaded  not 
guilty  to  the  fourteen  other  counts  of  the 
declaration ;  and,  a  third  defendant  also  de- 
murred separately  to  the  same  two  counts, 
and  pleaded  not  guilty  to  the  remainder  of 
the  declaration.     All  the  other  defendants 


pleaded  not  guilty  to  tiic  wMe  dcdna- 
tion. 

Hutchinson  appeared  in  sapport  of  tbe 
demurrer,  but  the  Court  called  oo — 

Mantel^  in  support  of  tlie  counts.— It  ii 
clear,  that  the  plaintiff  is  referred  to  bj  tke 
epithet  of  *'  Man  Friday,"  and  the  teodeocy 
and  effect  of  so  calling  him  is  to  degrade, 
and  bring  him  into  contempt  and  ridicole; 
to  provoke  a  breach  of  the  peace,  or  to  is- 
duce  the  reiteration  or  publication  of  od^r 
slanderous  words.  This  paragraph  io  the 
fifth  count  is  consequently  libellous.  Tbe 
publication  alleged  in  the  eleventh  cooot  ii 
also  libellous ;  because,  by  reference  to  tbe 
heading,  it  imputes  that  the  plaintiff  was 
engaged  in  a  " gambl ing. fracas," and wm 
guilty  of  cowardice.  Now,  there  can  be  no 
doubt,  that  to  write  of  a  roan  that  be  ii  i 
gambler  or  a  coward,  is  a  libeL 

Lord  Ltmdhurst,  C.  B. — The  fint sop- 
posed  libel  is  unintelligible  of  itself,  and  ii 
not  rendered  intelligible  by  any  avermeiU 
on  the  record.  The  question  is,  not  wbetbef 
a  good  count  might  not  have  been  francd 
upon  this  paragraph ;  but,  whether,  as  ^ 
stands   at    present,    the  adleged  libeUon 
matter  is  so  printed  as  to  make  the  cooat 
sustainable.     It  is   quite  clear,  that  it  ii 
not.      As  to  the   ''gambling   fracas,"  all 
that  is  stated  is,  that  there  was  a  dispote 
at  play,   that  a  meeting  was  agreed  upon 
between  the  parties,  and  that  the  plaintiff 
Forbes  did  not  appear  on  the  ground.    If 
he  had  appeared,  he  would  have  done  ibat 
which  is  illegal ;   and  if  he  did   agree  lo 
do  that  which  is   illegal,  would  it  be  t 
libel  to  say,  he  did  not  keep  his  eDgag^ 
ment? 

Batlet,  B.— If  the  plaintiff  had  sUted 
by  way  of  introduction,  that  "  Man  Friday" 
was  a  slave,  or  a  person  in  a  servile  aod 
degraded  situation,  and  that  by  applyioi 
the  terms  "  Man  Friday,"  die  defendaot 
meant  to  insinuate  that  the  plaintiff  wasii 
a  degraded  situation,  the  count  might  have 
been  sustahiable ;  but  at  present,  no  impii' 
tation  of  this  kind  can  be  collected.  Tb(9» 
how  is  the  matter,  set  out  in  the  eleveotb 
count,  a  libel?  It  is  headed  "gambliflg 
fracas,"  and  it  mentions  a  rumour  ofadii' 
pute  at  play  having  taken  place  betwccB 
the  plaintiff  and  another  person,  and  that  io 
consequence  of  tliis  a  meeting  was  wp^ 
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Ill 


liieh  the  plaiDtiff  did  not  appear. 
play  is  not  illegal ;  the  parties 
e  been  playing  innocently ;  and 
of  duty,  or  of  any  legal  engage- 
•rged  upon  the  plaintiflT.  1  think, 
that  the  defendants  are  entitled 
Bt ;  accordingly — 

DftT  gave  judgment  for  the  three 
I  who  had  demurred;  and  their 
iving  thereupon  given  two  sepa- 
for  judgpnent  on  the  demurrers, 
I  two  separate  bills  of  costs  and 
taxation,  on  that  judgment — 

obtained  a  rule  to  set  aside  the 
tazmg  costs,  and  to  stay  all  pro^ 
thereon.  He  cited  A$tUy  t. 
,  (confirmed  in  Posian  v.  Sunti' 
here  it  was  held,  that  a  defendant 
btained  judgment  on  demurrer  to 
I  counts  in  a  declaration,  was  not 
costs  of  the  demurrer,  the  plain- 
r  obtained  a  verdict  upon  the 
at.  If,  therefore,  the  plaintiff 
upon  tlie  other  counts,  the  defen- 
lo  right  to  any  costs ;  or,  at  all 
was  premature  in  attempting  to 
e  Tcrdict,  as  the  rule  of  Hilary 
ill.  4.  c.  74,  only  entitles  him  to 
found  in  his  favour  from  the 


would  not  be  error  on  the  record ;  and, 
therefore,  made  the 

RuU  ahiolute. 


costs. 

ijon  shewed  cause,  relying  on  stat. 
ill.  3.  c.  1 1.  8.  S,  which  enacts, 
f  there  is  judgment  upon  demurrer 
plaintiff  or  defendant,  against  the 
be  defendant  shall  have  judgment 
his  costs  against  theplaintiff,  and 
otion  for  the  same.  He  also  re- 
iile  74,  Hilary  term,  2  W.  4. 

>URT  said,  that  their  present  im- 
ras,  that  the  language  of  the  sta- 
applicable  to  those  cases  where 
only  one  defendant  who  demur- 
m  demurrer  by  all  the  defendants, 
re  was  more  than  one,  but  not  to 
hich  one  or  more  of  several  de- 
alone  demurred  ;  they  also  inti- 
doubt,  whether  an  entry  of  an 
josts  to  the  defendants,  for  whom 
on  demurrer   had   been   given, 

(1)  t  Burr.  1252. 
(f)  SEast,  f6l. 


J         19     i     P&OUDLOVB  a.  TWIMLOW. 

Landlord  and  Tenant — Distresi, 

In  an  action  of  trover  against  a  landlordf 
for  ike  value  of  growing  crops  seized  and 
sold  by  kim^  as  a  distress  for  reni,  and  after* 
wards  cut  down  and  carried  away  by  the  pur" 
chaser,  he  is  entitled  to  deduct  the  amount  of 
rent  from  the  damages;  and,  therefore,  if  the 
crops  have  been  sola  at  their  full  value,  and 
the  anumnt  t|  less  than  the  rent,  the  plaintiff 
can  have  a  verdict  for  nominal  damages 
only. 

Declaration  in  case  for  an  irregular  dis- 
tress, containing  a  count  in  trover. 

It  appeared  at  the  trial,  before  Lord 
Lyndhurst,  at  the  last  Assizes  at  Chester, 
that  the  defendant,  having  seized  the  goods 
and  growing  crops  of  the  plaintiff,  under  a 
distress  for  120/.  rent  in  arrear,  sold  the 
crops  before  they  were  cut  for  their  full 
value  ;  and  that  the  crops  were  afterwards 
cut  and  taken  away  by  the  purchaser.  The 
whole  sum  realized  under  the  distress  was 
less  than  the  rent  due,  and  the  plaintiff  ob- 
tained a  verdict  for  Is.  damages  on  the 
counts  for  an  irregular  distress,  and  for 
97/.,  the  value  of  the  crops,  on  the  count 
in  trover. 

Cottingham  obtained  a  rule  to  reduce 
the  verdict  on  the  last  count  to  nominal 
damages  only,  on  the  ground,  that  the 
rent  due  was  more  than  the  value  of  the 
crops — Biggins  v.  Gourde  (1 ),  and  Notts  v. 
Curtis  (2). 

Pollock  and  J,  Jervis  shewed  cause. — 
Admitting  that  the  rent  was  rightly  deduct- 
ed from  the  damages  on  the  counts  for  an 
irregular  distress,  no  such  deduction  can  be 
made  on  the  count  in  trover.  There  is  a 
manifest  distinction  between  case  and  trover. 
In  case,  the  landlord  may  deduct  the  amount 
of  rent,  because  all  the  injury  sustained  by 

(1)  2  C.  &  J.  364;  s.  c.  10  Law  Joum.  Ezcb. 
129. 

(le)  2  C.  &  J.  564^  note ;  s.  c.  10  Law  Joutq. 
Exch.  150. 
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the  tenant,  is  the  diflference  hetween  the  Talue 
of  the  goods  sold  under  a  regular  and  an 
irregular  distress.  In  trover,  it  is  different, 
as  the  sale  is  absolutely  void,  and  case 
could  not  be  maintained.  Thus,  in  Oiven  v. 
Legh  (3)  it  was  held,  that  the  plaintiff  could 
not  maintain  an  action  upon  the  case,  under 
2  Will.  &  M.  c.  5.  8.  28,  for  selling  stand- 
ing  com  before  five  days,  or  a  reasonable 
time,  had  elapsed ;  for,  the  sale  beii^  alto- 
gether void,  he  had  sustained  no  le^  da- 
mage from  it.  If  the  com,  however,  had 
been  subsequently  cut,  and  carried  away, 
the  plaintiff  might  have  maintained  trover 
for  the  property,  and  in  such  an  action,  the 
landlord  has  no  right  to  set  off  the  rent. 
It  is  true  there  are  doubtful  dicta  which  say, 
that  damages  in  trover  may  be  reduced;  but 
it  has  been  held,  that  a  wrong-doer  has  no 
right  to  make  a  deduction,  as  in  the  case  of 
a  bailee,  who  has  a  lien  transferring  the  goods 
— Lempriere  v.  Pa$ley  (4),  and  M^Combie  v. 
Davies  (5).  But,  conceding  that  a  lien  may 
be  deducted  in  trover,  the  rule  does  not 
here  apply,  as  the  sale  being  wholly  void, 
the  property  still  remained  iii  the  plaintiff, 
and  the  landlord,  if  a  verdict  were  entered 
for  nominal  damages,  might  bring  another 
action  to  recover  the  rent  now  sought  to  be 
deducted.  In  trover,  the  plaintiff  is  entitled 
to  recover  the  full  value  of  the  property. 

[Lord  Ltndhurst,  C.B. — One  asks  na- 
turally, what  is  tlie  damage  the  plaintiff  has 
sustained  ?  The  party  distraining  the  crops 
is  lawfully  in  possession,  and  has  a  right, 
after  a  certain  time,  to  convert  them  to 
his  own  use.  He  has  done  that  imme- 
diately, instead  of  waiting  till  the  proper 
time;  and  the  question  is,  whether  there 
is  any  rule  o£  positive  law  which  prevents 
him  from  deducting  the  rent.  Now,  before 
the  act  11  Geo.  2.  c  19,  a  party  guilty  of 
irregularity,  became  a  trespasser  ab  initio^ 
and  there  could  be  no  deduction  in  an  ac- 
tion of  trespass  ;  but  by  that  statute,  in  the 
event  of  any  irregularity,  satisfaction  may 
be  recovered  for  the  actual  damage  sus- 
tained.] 

That  section  only  applies  to  goods,  as 
tlie  recital  is  confined  to  mischiefs  arising 
in  the  disposition  of  distresses  taken  and 
sold,  by  virtue  of  2  W.  &  M.  c.  5,  which 

(3)  3  Barn.  &  Aid.  470. 

(4)  t  T«rm  Rep.  485. 

(5)  7  East,  5. 


did  not  authorise  the  seising  and  wA 
growing  crops.  The  8th  section  of 
Geo.  2,  for  the  first  time,  makes  sac 
seizure  and  sale  lawful ;  but  a  ikilur 
comply  strictly  with  its  proTisioiia,  is 
an  irregularity  within  the  proteetiof 
section  1 9,  and  therefore,  makes  the  p 
a  trespasser  ab  initio, 

Janes,  Serj.t  and    CoUingkamt  «» 
were  stopped  by  the  Court« 

LoedLyndhurst,  C.B.-^I  am  of  opi 
that  this  case  is  within  the  1 9th  sectioi 
the  statute.  If  tlie  growing  crops  be  m 
and  then  sold,  and  nothing  further  be  dc 
the  case  of  Owen  ▼.  Legh  applies,  si 
damage  is  then  done ;  but  if  that  mk 
followed  up,  and  the  crops  are  cut  and  i 
ried  away,  the  case  is  brought  withii 
act,  as  there  has  then  beeo  a  distress,  < 
ginally  lawful,  but  a  subsequent  disposs 
and  conversion,  irregular  and  unlaw 
The  party  here  comes  within  the  esp 
terms  of  the  statute,  as  he  is  injured  bj 
unlawful  act,  committed  after  a  lawful  < 
tress  for  rent  justly  due,  and  thereftn 
is  entitled  to  recover  only  the  amount  of 
actual  damage  which  he  has  sustained. 

Baylet,  B. — I  cannot  bring  my  n 
to  doubt  on  die  construction  of  the  1 
section.  It  must  have  been  intemhf 
apply  to  everything  that  was  distiaini 
as  well  before,  as  under  the  provii 
of,  that  statute.  As  to  the  rule  ibr 
mages,  it  has  been  said  already  whatii 
proper  rule,  and  the  plaintiff  must  limil 
claim  for  damages  according  to  that  i 
The  distress  was  regular ;  an  unlawinl 
was  done  afterwards.  Then  to  what 
mages  is  he  entitled  ?  Why,  the  differ 
between  the  amount  at  which  the  c 
would  have  sold,  had  the  sale  been  regt 
and  that  at  which  they  did  selL  In 
case  there  was  no  difference,  as  they  i 
for  as  much  as  they  were  worth.  lo 
opinion,  therefore,  the  damages  oughl 
be  reduced  to  the  sum  of  1«. 

Vauohan,  B.  concurred. 

Rule  abtekk 
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>     SPIVEY  V,  WEBSTER. 

-^Denmnd — AttachmenL 

fi  after  a  demand  and  refusal  of 
as  to  bring  a  party  into  contempt^  he 
i  to  set  off  hu  own  costs  against  the 
umdedf  there  must  be  a  new  demand 
umnt  duet  after  making  this  deduc" 
order  to  obtain  an  attachment  for 
nent. 

the  discharge  of  the  rule  for  an 
ent  against  the  plaintiff  for  non* 
:  of  costs,  amounting  to  44/.  8s.  6d,, 
"easons  reported  ante,  38,)  Vaugban, 
e  an  order  that  the  plaintiff's  costs 
ule  (11/.)  should  be  set  off  against 
ndant's.  The  defendant,  however, 
0  subsequent  demand  of  the  sum 
r  making  this  deduction,  but  had 
ed  the  whole  sum. 
ins  moved  for  an  attachment,  sub- 
that  a  demand  of  the  lesser  amount 
lecessary,  as  a  regular  demand  of 
B  originally  due  had  been  made,  and 
Dtiff  was  in  contempt  for  refusing 
bem;  but-^ 

•  Ltndhurst,  C.  B.  —  We  cannot 

the  plaintiff  was  bound  to  pay  what 

Handed.     He  had  a  right  to  refuse 

k4(.,  and  therefore,  the  demand  was 

•BY,  B. — The  defendant  was  only 

to  receive  the  balance,  after  setting 

ilaintiff's  costs  ;  and  before  the  de- 

can  obtain  an  attachment,  he  must 

proper  demand. 

Rule  refused^ 


*        i    COOK  t;.  ALLEN. 

lice^-^Common  Appearance — Impar* 

plaintiff,  in  this  court,  may  enter  a 

i  appearance  at  any  time  before  the 

r  out  of  court,  and  therefore  he  has 

•msfor  that  purpose, 

fendant  who  lias  not  appeared,  has  no 

» an  imparlance. 

w  Sebibs,  II.— Ezcmeq.Pl. 


On  the  2nd  of  May,  a  writ  of  quo  minus 
returnable  on  the  3rd,  was  served  on  the 
defendant ;  but  in  consequence  of  negotia- 
tions between  the  parties,  no  further  pro- 
ceedings were  taken  until  the  second  day  of 
Michaelmas  term,  when  the  plaintiff  entered 
a  common  appearance,  pursuant  to  the 
sutute  12  Geo.  1.  c.  29.  On  the  20th  of 
November  a  declaration  was  filed,  and  no- 
tice  thereof  given,  and  on  the  22nd  a  rule 
to  plead  in  eight  days.  Interlocutory  judg- 
ment was  signed  on  the  Isl  of  December, 
and  afler  due  notice  to  tax  costs,  final  judg- 
ment was  signed,  and  execution  issued  on 
the  13th  of  December.  On  the  17th,  a  sum- 
mons toset  aside  proceedings,  was  taken  out 
before  Bolland,  B.,  on  the  ground  that  the 
appearance  was  entered  too  late,  and  also 
that  the  defendant  was  entitled  to  an  impar- 
lance to  Hilary  term.  The  learned  Baron, 
considering  the  questions  proper  to  be  re- 
ferred to  the  Court,  refused  to  make  any 
order ;  and — 

/.  Jervis  had  obtained  a  rule  to  set  aside 
the  judgment  and  execution  for  irregula- 
rity. 

fV.  H.  Watson  shewed  cause. — ^The  ob- 
jection to  the  appearance  is  made  too  late, 
as  it  should  have  been  taken  before  the  last 
day  of  Michaelmas  term,  or  before  a  Judge 
at  chambers,  previous  to  the  signing  of 
judgment. 

[The  Court  intimated  that  the  applica- 
tion was  too  late,  unless  the  delay  cotdd  be 
accounted  for.] 

It  is  conceded,  that  in  the  King's  Bench, 
a  common  appearance  must  be  entered 
within  the  term  next  afler  the  return  of  the 
writ,  or  the  vacation  ensuing — Budgen  v. 
Burr  (1),  but  in  this  court  the  appearance 
may  be  entered  at  any  time  before  the  cause 
is  out  of  court — Dax,  2nd  ed.  69,  which 
is  not  for  twelve  months.  Secondly,  the 
defendant  was  not  entitled  to  an  impar- 
lance, as  he  has  not  appeared — JVinter  v. 
Barnes  (2). 

/•  Jervis,  contrd,  relied  on  Budgen  v. 
Burr,  Smith  v.  Painter  (3),  and  Price,  Ex. 
Practice,  208,  where  the  rule  is  laid  down 
in  conformity  with  that  of  tlie  King's 
Bench. 


(1)  10B.&C.457  ;  i.  c.8  taw  Joiini.K.B.18«, 
(S)  9  Dow.  &  Uyl.  18. 
(5)  t  Term  Rep.  719. 
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Lord  Lyndhurst,  C.  B. — [After  con- 
ferring with  the  Master] — The  Master  cer- 
tifies, that,  by  the  practice  of  this  court,  the 
plaintiff  may  enter  a  common  appearance 
at  any  time  before  the  cause  is  out  of  court ; 
and  that  the  cause  is  not  out  of  court  for 
four  terms.  Amongst  the  officers  of  the 
court  there  is  no  difference  of  opinion  as  to 
tlie  practice ;  and  until  that  practice  be  al- 
tered, we  must  act  upon  it. 

Tiie  other  Judges  concurred. 

Rule  discharged,  with  costs. 


1833.       )      LINLEY    AND    OTHERS    V. 

Jan.  24.  y  clarkson. 

Agreement — Stamp. 

In  an  agreement  "to  pay  rateably  and 
proportionably,  according  to  the  sums  of 
money  severally  subscribed  by  us,  and  set 
opposite  to  our  respective  names,"  all  tlte 
sums  and  signatures  must  be  reckoned  in  the 
number  of  words ;  and  therefore,  where  such 
an  agreement  was  executed  by  the  defendant, 
and  nearly  two  hundred  other  persons,  and 
the  number  of  words,  inclusive  of  the  sums 
and  signatures,  down  to  and  including  the 
defendant's,  did  not  amount  to  1080,  but,  tn- 
cluding  all  the  sums  and  signatures,  ex- 
ceedcd  that  number :  it  was  held,  that  a  II. 
stamp  was  insufficient. 

Assumpsit  on  an  agreement,  appointing 
the  plaintiffs  a  committee  to  defend  suits 
and  actions,  commenced  by  Sir  W.  Pilking- 
ton  and  others,  owners  of  the  Wakefield 
Soke  Mills,  against  the  servants,  tenants, 
or  inhabitants  of  the  township  of  Aberthorpe 
with  Thornes,  in  the  county  of  York,  where- 
by the  subscribers  agreed  to  pay  to  the 
committee  their  several  and  respective 
shares,  parts,  and  proportions  of  all  bills 
for  fees,  &c.,  incurred  on  account  of  de- 
fending such  suits,  rateably  and  proportion^ 
ably,  according  to  the  sums  of  money  seve- 
rally subscribed  by  them,  and  set  opposite  to 
their  respective  names. 

At  the  trial,  before  Parke,  J.,  at  the  last 
Summer  Assizes  for  the  county  of  York, 
the  agreement  was  produced,  bearing  nearly 
two  hundred  signatures,  with  different 
sums  in  figures  opposite  to  the  names. 
Including  the  defendant's  signature  and  sub- 


scription, and  all  the  previous  n\_ 
and  sums,  the  agreement  did  not 
1080  words,  but,  reckoning  all  the 
tures  and  sums,  the  words  exceeds 
number.  It  was,  thereupon  objecti 
the  1/.  stamp  affixed  was  insufficic 
that  55  Geo.  3.  c.  148,  sch.  p.  1.  n 
a  1/.  15«.  stamp,  as  the  agreement  coi 
more  than  1 080  words.  The  learned 
refused  to  reject  the  agreement  as  ev 
but  reserved  leave  to  move  to  enter 
suit,  on  this,  as  well  as  other  point 
cordingly — 

Jones,  Serj,,  having  obtained  a  ral 
Alexander  and  Wightman  shewed 
— To  make  the  agreement  valid  agai 
defendant,  proof  of  his  signature  aloi 
necessary,  and  the  other  signatures  f( 
part  at  all  of  the  agreement,  and  no 
be  read.  At  all  events,  the  sub« 
names  could  make  no  difference,  as  I 
strument  was  perfect  and  valid,  on  tl 
nature  of  the  defendant ;  and  it  is  d 
to  see,  how  it  could  be  avoided  afler 
by  an  act  to  which  he  was  no  party. 

Bayley,  B. — The  parties  to  this 
ment  are  bound  to  contribute  in  \ 
proportions.  It  is  utterly  impossil 
ascertain  what  these  proportions  sr 
the  amount  to  which  each  of  the  pai 
liable,  and  for  which  the  plaintiffs  a 
titled  to  recover,  without  referring 
the  names  and  all  the  sums.  To  sc 
many  words  the  agreement  contaiE 
signatures  and  sums,  from  first  t< 
must  be  read. 

Vaughan,  B. — Unless  it  be  said  d 
defendant  is  liable  to  any  amonnt,  the 
and  sums  set  opposite,  are  an  essentii 
of  this  agreement. 

The  other  Barons  concurred,  and- 

Rule  absoi 


1833.     > 

Jan    25       C     ^'^^  ^'  SKEFFINGTOH. 

Practice. —  Writ  of  Smnmons — Fen 

A  writ  of  summons  in  an  action  i 
sumpsit,  which  does  not  follow  precist 
form  prcicribed  by  2  AT.  4.  c.  39.  Sdi 
1,  is  irregular. 

If  the  writ  of  summons  be  in  an  ^ 
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Ill 


if  eoje  an  promises^**  and  the 
trtUitm  in  an  action  of  **tres» 
Iff,"  this  is  a  variance^  suffici* 
e  an  irregularity, 

btained  a  rule  to  shew  cause 
eedings  in  this  case  should 
ide  for  irregularity,  on  the 
rariance  between  the  writ  of 
the  notice  of  declaration,  and 
of  summons  was  not  in  con- 
he  form  prescribed  by  2  Wil. 
,  1.  The  writ  of  summons 
3D  of  "  trespass  on  the  case 
and  the  notice  of  declaration 
of  trespass  on  the  case." 
ihe  wed  cause. — There  is  no  in- 
itween  the  writ  and  the  notice 
as  it  does  not  appear  that  the 
Is  to  proceed  upon  a  different 
1  from  tliat  stated  in  the  writ. 
»n  need  not  be  in  strict  confor- 
writ,  nor  recite  all  the  causes 
I  recited.  Neither  is  it  neces- 
writ  of  summons  should  fol- 
the  form  given  in  the  sche- 
t  of  parliament,  as  the  words 
I  an  action  on  promises  (or  as 
be,)**  which  merely  makes  it 
he  party  to  state  what  kind  of 
idea  to  be  brought. 
L — The  act  says,  "  in  an  ac- 
les,  (or  as  the  case  may  be)", 
t  is  in  an  action  of  *'  trespass 
K>n  promises ;"  but  the  notice 
1  is  "  trespass  on  the  case," 
e  on  promises  or  not.  Now, 
)t  be  an  action  on  promises, 
ecify  the  true  cause  of  action, 
aires.] 

larity  of  the  notice  of  decla- 
not  make  the  writ  irregular; 
the  act  requires  is,  that  the 
tate  the  genus  and  not  the 
ion. 

. — The  act  of  parliament  has 
specific  terms,  that  if  the 
promises,  the  writ  shall  be  in 
that  is,  in  ''  an  action  on  pro- 
link  we  are  bound  to  adhere 
>rm. 

B. — I  think  it  is  necessary  to 
strict  form. 
•. — It  is  not  advisable  to  de- 


viate from  the  form  laid  down :  otberwiie 
the  Court  would  always  be  discusaing  what 
deviationa  might  be  allowed. 

Rule  absoluie. 
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Judge's  Ordet'^BaU^^LiahUlty. 


A  Judge's  order  to  stay  proceedings,  o&- 
iained  by  a  mis-statement,  is  a  nullity. 

After  forfeiture  and  assignment  of  a  bail 
bondf  time  given  to  the  principal^  which  does 
not  prejudice  the  bail,  is  no  discharge  of  the 
sureties  in  the  bail-bond. 

The  plaintiff  having  brought  an  action 
against  the  defendant,  on  a  bond,  and  a  bill 
for  costs  as  a  solicitor,  in  which  the  writ 
was  returnable  on  the  1st  of  June,  the 
defendant  took  out  a  summons  on  the 
2nd  of  June,  to  refer  the  bill  for  taxation. 
A  Judge's  order^  wherein  the  defendant 
undertook  to  pay  the  amount  taxed,  in  a 
fortnight  af^er  taxation,  was  thereupon  ob- 
tained, and  served  on  the  plaintiff;  but 
a  dispute  arising  between  the  clerks  to  the 
attornies,  whether  the  order  operated  as  a 
stay  of  proceedings,  on  the  10th  of  June, 
the  clerk  of  the  defendant's  attorney  went 
to  the  Judge's  chambers,  and  representing 
to  the  Judge's  clerk  that  the  learned  Judge 
had  ordered  a  stay  of  proceedings,  (a  state- 
ment which  was  sworn  to  be  untrue,)  ob- 
tained another  order  for  taxing  the  bill, 
containing  a  stay  of  proceedings.  On  the 
same  day,  bail  above  not  having  been  put 
in,  the  plaintiff  took  an  assignment  of  the 
bail  bond,  and  commenced  an  action  thereon. 
An  appointment  to  tax  on  the  first  order, 
was  attended  by*the  defendant's  attorney, 
when  it  was  agreed  to  refer  the  bill  to  the 
officer  of  the  great  sessions  in  Wales.  The 
plaintiff  and  the  defendant  in  the  original 
action  met  on  the  1st  of  August,  when  it 
was  agreed,  without  the  privity,  knowledge, 
or  consent  of  the  bail  in  the  bail-bond,  that, 
in  consideration  that  the  plaintiff  would  not 
proceed  in  an  action  of  ejectment  between 
the  same  parties,  and  would  stay  proceed- 
ings in  the  action  for  a  month,  the  defendant 
would  not  tax  the  bill  of  costs. 

A  rule  having  been  obtained  to  set  aside 
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the  assignment  of  the  bail-bond,  and  all 
subsequent  proceedings  for  irregularity, 
and  also  on  the  ground  that  the  bail  were 
discharged  by  time  given  to  the  principal ; 
now — 

fV.  H.  Watson  shewed  cause. — Neither 
the  first  nor  second  order  operated  as  a 
stay  of  proceedings,  as  the  first  did  not 
direct  proceedings  to  be  stayed,  and  the 
second  was  obtained  by  misrepresentation. 
Pending  the  taxation,  a  Judge  would  not 
have  stayed  the  proceedings,  as  the  action 
was  on  a  bond,  as  well  as  for  an  attorney's 
bill;  independently  of  which,  the  second 
order  was  treated  by  the  parties  as  a  nuK 
lity,  as  the  appointment  was  made  and  the 
taxation  attended  on  the  first  order.  As, 
therefore,  the  proceedings  were  not  stayed, 
and  bail  above  were  not  put  in  in  due  time, 
the  assignment  of  the  bail-bond,  and  the 
proceedings  thereon,  were  regular.  Neither 
was  the  time  given  by  the  agreement  be- 
tween the  parties  a  discharge  of  the  bail, 
because  it  was  for  their  advantage  and  not 
to  their  prejudice,  as  they  could  not  render 
the  principal,  or  take  any  steps  to  exone- 
rate themselves  in  the  long  vacation.  Tin's 
case  differs  from  Fanner  v.  Thorley  (l\ 
where  the  bail  were  held  to  be  discharged  by 
the  defendant's  giving  a  cognovit  two  days 
after  the  time  for  putting  in  bail  above 
had  expired,  as  the  decision  there  proceed- 
ed upon  the  principle  that  the  taking  of 
a  cognovit  was  an  admission  by  the  plain- 
tiff that  tlie  defendant  had  appeared  to  the 
action,  and  was  properly  in  court. 

Jervis  and  Knowles,  contra. — As  the  first 
order  contains  an  undertaking  to  pay  the 
costs  taxed  in  a  focinight,  it  operated  vir* 
tually  as  a  stay  of  proceedings  ;  as  it  must 
be  implied,  that  during  that  time  the  plain- 
tiff's remedies  should  be  suspended. 

[Lord  Lyndhurst,  C!  B. — It  is  impos- 
sible to  argue  that  the  proceedings  can  be 
stayed  by  implication  in  this  case.] 

Tbe  second  order  was  valid. 

[Bayley,  B. — That  was  improperly  ob- 
tained.] 

The  bail  were  prejudiced,  by  a  month's 
time  given  to  the  principal,  without  their 
privity  or  consent,  as  they  were  led  to 
suppose  that  the  action  was  settled,  and 
prevented  from  relieving  themselves  from 

(]')  4  Baro.&  Aid.  91. 


their  liability.  At  all  events,  tlic| 
entitled  to  notice  of  proceediiig»  an 
expiration  of  the  month — Clijl  v.  O 

Lord  Lykdhurst,  C.  B.  —  Tb 
order  did  not  operate  as  a  stay  of  pr 
ings,  and  the  second  was  a  nullit] 
proceedings  on  the  bail-bond,  the 
were  resular ;  and  as  it  cannot  be 
that  the  bail  have  been  prejudiced 
agreement,  it  does  not  discharge  thei 

Bayley,  B. — Clearly,  to  my  mind, 
was  no  stay  of  proceedings,  and  the 
a  breach  of  the  condition  of  the  bai 
before  the  agreement,  which  breac 
not  done  away  by  the  agreement,  as 
not  prejudice  the  bail.  The  rule, 
fore,  must  be  discharged ;  but,  as  the 
disapproves  of  agreements  not  to  t 
tornies'  bills,  without  costs. 

The  other  Judges  concurred. 

Ruk  discharged,  withoiU  a 


[In  Error,  in  the  Exchequer  Chamk 

/'BALME  and  others,  ASSI' 
\  OF  BANKHART  AND  BI 
1833.      <       BANKRUPTS,  17.  HUTTOa, 

JBWISON,ESQ.,  INGHAX, 

AND  OTHERS. 


^ 


Bankrupt — Sfieriff —  Trover. 

The  assignees  of  a  bankrupt  may 
trover  against  a  sheriff,  nho,  before  tk 
mission,  but  after  the  act  of  bankruptc 
without  any  notice  of  the  act  of  banh 
has  seized  and  sold  the  goods  of  the 
rupt,  under  a  writ  of  fieri  facias. 

Error  from  the  Court  of  Excheqa 

The  case  was  argued,  afler  1 
terra  last,  in  the  Exchequer  Chamfa 
Starkie,  for  the  plaintiffs,  and  F»  F 
for  the  defendants  ;  and  the  Judges,  • 
ing  in  opinion,  now  delivered  dktit 
ments  seriatim. 

Patteson,  J. — This  was  an  act! 
trover,  in  which  the  jury  found  a  i 
verdict,  as  follows  : — 

**  C.  Bankhart  and  William  Beoso 

(«)  9  Barn.  &  Crca«.  42«. 
( 1 )  See  JO  Law  Journ.  Ezcli.  27  ;  s.  c.  1 
.Tcr.  19. 
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or  Mveral  years  before,  and  up 
of  the  iai uing  the  comroitsioa 
nentioned,  carried  on  the  bu- 
irsted-spinners,  in  partnership, 
within  the  honour  of  Ponte- 
eoanty  of  York.  On  the  27th 
>ber  1825,  Bankhart  and  Ben- 
debted  to  the  defendants,  H. 
.  W.  Wood,  and  M.  W.  Wood, 
r  jDDoney  exceeding  8,500/.  for 
nd  delivered ;  and  upon  that 
request  of  the  said  Messrs. 
atcd  a  warrant  of  attorney  for 
It  sum,  and  such  further  ad- 
the  whole  should  amount  to  a 
seding  5,000/. ;  which  warrant 
was  filed  within  twenty-one 
;he  date  thereof,  pursuant  to 
I  Geo.  4.  c.  16 ;  and  judgment 
was  entered  up  thereon  on  the 
ember  following. 
81st  of  December  1825,  the 
khart  and  W.  Benson,  being 
.  indebted  to  the  petitioning 
I  debt  sufficient  to  support  the 
oed  commission,  committed  an 
iptcy. 

S5th  of  January  1826,  the  de- 
iam,  (Jewison  then  being  chief 
honour  of  Pontefract,  within 
r  he  has  the  execution  of  all 
jpoints  his  own  deputies,  from 
cea  bonds  with  sufficient  sure* 
mify  him  from  the  acts  of  such 
virtue  of  a  warrant  directed  to 
his  deputy,  (defendant,  Ing* 
mdant  Hutton,  the  then  sheriff 
y  of  York,  founded  on  a  writ 
r,  issued  at  the  suit  of  the  said 
H.  W.  Wood,  J.  W.  Wood, 
1,  against  the  said  bankrupts 
idgment  aforesaid,  returnable 
next  after  eight  days  of  the 
and  indorsed,  to  levy  1,521/. 
»ides,  &c.,  seized  in  execu- 
nachinery  and  utensils  of  the 
Its,  in  a  mill  occupied  by  them 
foresaid. 

same  day,  a  valuation  of  the 
ry  and  utensils,  together  with 
Tupts'  tenant-right  in  the  said 
de  by  the  defendant  Ingham, 
together  to  the  sum  of  1 ,485/. ; 
machinery  and  utensils,  and 
were  on  that  day  purchased 


at  such  valuation  from  the  laid  Inghaui 
acting  on  behalf  of  the  said  chief  bailiff,  by 
one  Barker,  a  clerk  or  book-keeper  of  the 
said  Messrs.  Wood ;  but  no  money  was 
paid  by  Barker  or  Wood  to  Ingham,  ex- 
cept the  sheriff's  poundage,  and  other  costs 
of  the  levy. 

"  Immediately  upon  the  sale.  Barker 
took  possession  of  the  mill,  machinery,  and 
utensils,  on  behalf  of  Messrs.  Wood,  and 
retained  possession  until  the  1 7th  of  Feb- 
ruary following,  when  the  machinery  and 
utensils  were  sold  by  public  auction  for  the 
sum  of  964/.  14f.  Od,  (the  tenant-right  in 
the  mill  remaining  unsold,  but  being  of 
little  or  no  value);  and  the  proceedbi  of 
such  sale  were  paid  over  by  Barker  to 
Messrs.  Wood. 

"On  the  day  of  the  sale  to  Barker, 
Messrs.  Wood  agreed  to  indemnify  the 
defendant  Ingham  from  any  action  for 
making  the  levy ;  and  a  bond  of  indemnity 
was  afterwards  executed. 

"On  the  2l8t  of  Februsry  1826,  a  com- 
mission of  bankrupt  issued  against  Bank- 
hart  and  Benson,  under  which  they  were 
declared  bankrupts  on  the  24th  day  of  the 
same  month. 

"  Neither  the  sheriff,  nor  the  chief  bailiff, 
nor  Ingham,  knew  or  had  any  notice  of  any 
act  of  bankruptcy  by  Bankhart  and  Benson 
before  the  return  of  the  writ  ofJUri/acioi" 

The  special  verdict  then  proceeded  to 
find  Jewison  and  Ingham  guilty  or  not,  ac- 
cording to  the  opinion  of  the  Court ;  and 
it  then  found  Hutton  not  guilty,  and  Wood 
and  the  other  defendants  guilty. 

The  Court  of  Exchequer  has  given  a 
very  elaborate  judgment ;  and  has  decided 
that  the  verdict  should  be  entered  for  the 
defendant  Jewison,  and  against  the  defen- 
dant Ingham.  Upon  which  judgment  a 
writ  of  error  has  been  brought. 

The  decision  against  the  defendant  Ing- 
ham proceeds  on  the  ground,  that  he,  being 
the  bailiff  who  executed  the  writ  of  Jieri 
facias f  took  an  indemnity  from  the  execu- 
tion creditor,  and  is,  therefore,  identified 
with  him.  But  the  Court  held,  that  the 
defendant  Jewison,  the  chief  bailiff,  whose 
officer  Ingham  was,  is  not  affected  by  this 
circumstance.  I  confess,  it  appears  to  me, 
as  at  present  advised,  that  if  Ingham  be 
identified  with  tlie  execution  creditor,  in 
consequence  of  what  he  has  done  in  the 
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of  Cfy/p^r  T«  Ctidtyf  Tt^f^jJvA  \Xk  1  B^rr, 
p,  JsO,  aiyj  f7iuc}i  Jz»ort  ir.uiligiulT,  fci  1 
think,  in  I»rd  K^'rjyon'i  i>otti,  p.  ;:j5, 
d'^:%  tao*.  r.«rC';t*,ar:ly  d*:cid*:  the  point: 
b<!;c4iut<r,  iii  that  cjlMt.  the  kLer jff  sold  tnt 
ytoo'i^  uivf.!  ft  coffirnifetion  of  baiikrupt  Lad 
fkfc'ii.-d  ;  y«:t  the  yLtxAfA  urid«.-ritftii(Ilng  of 
th«r  (.rof*-«»t:ori  hft«  lon;r  treated  that  csi&e 
ar.d  th<;  feuhM:'j'J':r<t  praCUr:^  fti  dtcUive  of 
iiii%  r|:j^btiorj.  Accord  in;;  ly,  in  the  cftfec-  of 
Lux/t/y$  V.  IVailUfiuin  ^2;,  the  Court  of 
('*tinriiou  VU:AH  cxprr.-bily  ko  held  ;  and  ia 
that  ':a:^<:  the  old  authoriiic-B|  and  particu- 
J;irly  lUtiUif  v.  ISanmn;^  ^d;,  were  cited  hy 
r.oHUM'A,  Aft^rrwardx,  in  Price  v.  Helyar 
(ijt  iUa  Court  of  Common  Pleas  again  de- 
i:itU:i\  in  the  Harne  manner  on  the  same 
(/round  ;  anri,  ftrcordin{(  to  the  report  in 
Moore  /jf  /Viy/«r,  tiie  counKtl  for  the  dcfen- 
«l;ant  cited  Baib'y  v.  Bunmnfr.  'i'hc  Court  of 
Kxch«'f|U(.'r  had  alito  held  the  same  doctrine 
bOHMr  time  hrfore,  in  the  case  of  Poller  v. 
.Star kit: (."t),  and  aUo  in  Lazarui  v.  IVaith' 
wfin,  1  do  not  think  it  m-cessary  to  enter 
into  a  full  examination  of  the  reasoning  of 
Lord  ManHHi'ld,  in  Cmpcr  v.  Chilly,  I 
n^i^rce  in  much,  though  not  in  all,  that  is 

(l)  :»  II.  Mo.  'MX 

(  1  >   1  M.  \  P.  /I'll  ;  «.  r.  4  hin^.  :}V7. 
(tt)  Cuvd  4  Mau.  &  Svlw.  '.tOO. 
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lifc  «pecl^  Ter£jrs  in  *>»y  oi^ 
vr^s  a::  anii-n  of  itctct  «.fm^ti«»  ^ 
rr.iZA  crti:::r  ti^i  ibe  *t»  ::jr  of  ai 
ha-i  inz  iLe  exersiioc  cf  wilsa.  ii  i 
icr.penec: :  I'or  ::  £*>ds  cclj  a  oeai 
refusal.  Lu:  ::o:  a  cazTer&ioc — vk 
is  cc'Hf^rL.ori  jear=.inr  ilii:  a  ceaandi 
fusal  are  eviilecce  crJT  of  a  coot 
arid  tba:  :be  '/^rr  niust  ihfsiseliY 
t?ie  coricluaion.  Araic  the  Terdii 
the  question  on  the  :c;.ixr  .-  and,  i 
ing  to  the  Iicporis. ::  shc^!i  seem  t 
Court  proceedrd  oa  ihe  irrouad  tl 
lahiug  was  not  unlaw fj]  :  vh:ch 
queiitiy  not  the  real  poist  in  trorer — 
takinr;  mav  be  Iswfji.  and  Tet  thei 
be  a  subsequent  unlaid  ful  cor.rersioi 
learned  Jud;;e  here  referred  to  tlic 
la t ion  of  the  special  y,oitea  iVom  thi 
nal  roll  in  Bail-y  v.  DunKingf  whi 
been  procured  for  the  Judges  (6).] 

(6)  The  foI!ovriDg  ii  r}ie  Cciiinsr  of  tbe  j 
rofi'tri'd  to — And  l!ie  jurors  sav,  uj.on  lh^ 
that  thi-  said  W.  Mawlry  is  cot  guilty  of 
misc.i  witliin  laid  to  his  chir^e  :  «/the 
Mau'lcy  Itas  wi'liin,  for  himself,  id  pleadiniTi 
and  th«i  jurors  aforesaid,  upon  their  afomi 
fiirtlicr  say,  th;it  the  i^aid  W.  MdwleTi  ia 
t'-rni.  i:i  the  fourteenth  year  of  the  reiga  of" 
(.'hjrlrs  tlx-  Sfond,  the  now  Km^  of  EnirlaB 
Court  of  till*  livnch  of  the  our  said  Lord  the 
Wetilniiuater,  by  the  conuderatioo  of  tbe  sii 
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I  genera], — not  guilty  as  regardi 
ition  creditor :  and  rightly  bo,  for 
found  that  he  interfered  in  the 
and  it  is  expressly  found,  that 
s  still  remained  in  the  bailiff's 
»t  sold  or  delivered  over  to  the 
I  creditor ;  and  yet  Bailey  v.  Bun- 
been  mentioned  by  Leoinz,  as  an 
to  shew  that  the  officer  shall  not 
1,  where,  perhaps,  the  party  shall ; 

giiost  (me  John  Eatoo,  a  certain  debt  of 
60s.  for  the  damagea,  6ic,,  aa  by  the  re- 
sad  tbe  jurora  aforaaaid,  on  tbeir  afore- 
luther  aay,  that  on  the  6th  day  of  June, 
••mentioned  fourteenth  year  of  the  reign 

Lord  the  bow  Kinf;,  &c.,  at  &c.,  the 
Baton  became  a  bankrupt,  within  tlie 
itoa  againat  bankrupta  mtde  and  provided, 
a  aaid  John  Eaton  then  and  (here  waa 
rtbe  monifa,  gooda,  and  chattela,  in  the 
it  mentioned;  and  the  aforeaaid  jurorf, 
laid  oath,  further  aay,  that  a  writ  of Jieri 
r  aaid  Lord  the  now  Kin^,  directed  to 
of  Northampton,  iaaued  from  the  said 
I  Bench  at  \\  ettmioater,  upon  the  judg- 
ud,  by  which  writ  alao  it  waa  command- 
iberiflf  of  Northampton tthiro,  that  of  the 
sbatteia  of  the  aaid  John  Eaton,  in  hia 
B  afaould  eauae  to  be  made,  aa  well  the 
bt  of  Ihtl;  which  the  aaid  W.  Mawley, 
Court  of  Common  Bench,  at  VVestmin- 

the  Jnaticea  of  that  Court,  recorered 
,  sa  the  aforesaid  <>0«.,  which  were  ad- 
;  and  that  he  ahould  hare  those  monioa 
fvaticea  of  our  Lord  the  King  at  Weat- 
tbree  weeks  from  the  day  of  St.  Michael 
isoing,  to  render  to  the  aforeaaid  William 
■nd  damagea  aforeaaid  ;  and  which  writ 
Weatminater,  the  4th  day  of  June,  in 
itb  year  aforeaaid,  but,  in  truth  and  in 
ae  writ  waa  actually  made  and  ia«ued 
ime  Court,  the  llih  day  of  June  in  the 
leiiig  in  the  vacation  after  Trinity  term 
year,  and  not  before  ;  and  the  aforeaaid 

their  aaid  oath,  further  aay,  that  after- 
l>efore  the  return  of  the  said  writ  oi fieri 
:,on  the  12th  day  of  Juno,  in  the  above- 
Mrteenth  year  of  the  reign  of  our  said 
ar  King,  &c.,  at  &c.,  the  aforeaaid  Wil- 
y  delivered  to  William  Adams,  EMq., 
eriff  of  the  said  county  of  Northampton, 
1  writ,  to  be  executed  in  due  form  of 
r  tlie  execution  of  which  writ  the  aame 
and  there  made  and  directed  a  certain 
er  the  aeal  of  hia  office  to  tho  bailiff  of 
iff  of  the  liberty  of  the  hundred  of  Pole- 
le  aame  eonnty.  [It  then  set  forth  the 
By  Tirtue  of  which  warrant  and  writ 
le  amd  Thomaa  Bonynge,  (being  the 
bandred  of  Polebruoke  aforeaaid,)  after- 
efore  the  return  of  the  said  writ,  to  wit, 
day  of  June,  in  the  aforesaid  fourteenth 
vign,  &c.,  cauaed  to  be  made  ilie  gooda, 
i  moniea,  in  the  within  written  count 


80  inaccurate  are  the  reports  of  that  day 
respecting  this  case,  and  so  conclusive,  to 
my  mind,  that  no  reliance  can  be  placed 
on  Bailey  y.  Bunning,  as  establishing  any 
point  at  all. 

Letchmere  v.  Tlioroftgood{7)  has  been 
cited ;  but,  if  possible,  it  is  worse  reported 
than  Bailey  v.  Bunning,  The  only  point 
there  was,  that  a  man  shall  not  be  made 
trespasser  by  relation ;  a  point  confirmed 

mentioned,  and  which  gooda,  chattela,  and  monies, 
stUl  remain  in  the  handa  of  the  aaid  Thomaa  Bo- 
nynge, neither  aold  nor  delivered  to  the  said  Wil- 
liam Mawley ;  and  the  jurora  aforeaaid,  upon  their 
oath  aforeaaid,  further  aay,  that  afterwarda,  to  wit, 
on  the  17th  day  of  July,  on  the  petition  of  the  afore- 
said Richard  fiaylia,  (now  the  plaintiff,)  and   of 
other  croditora  of  the  aforeaaid  John  Eaton,  a  certain 
commiaaion  under  the  great  aeal  of  England,  bearing 
date  that  aame  day  and  year,  duly  iaaued  from  the 
Court  of  Chancery,  at  Weatminater,  in  the  eonntr  of 
Middlesex.   [It  then  aet  out  the  commiaaion,  and  an 
asaignment  by  the  commiaaionera  to  Richard  Bavlia, 
the  plaintiff.J     And  the  jarora  aforeaaid,  upon  their 
oath  aforeaaid,  further  aay,  that  after  the  making  oi 
the  aforesaid  indenture  of  assignment ;  and  after  the 
executing  of  the  writ  of  execution  aforeaaid,  and  be- 
fore the  exhibition  of  the  within-contained  bill  of 
the  aforeaaid  Richard  Baylia,  the  aforeaaid  Richard 
Baylid  demanded  of  the  aforeaaid  Thomaa  Bonynge 
the  moniea,  gooda,  and  chattels,  in  the  within  count 
mentioned ;  and  that  the  aforesaid  Thomaa  Bonynge 
refused,  upon  hia  request,  to  deliver  thoae  moniea, 
gooda,  and  chattela  to  tlie  aforesaid  Richard  Baylia, 
But  whether,  upon  all  the  mattera  aforeaaid,  by  the 
jurora  aforeaaid.  in  form  aforesaid,  found,  the  monies, 
gooda,  and  chattels  aforeaaid  were  well  taken  by  tho 
aforesaid  Thomaa  Bonynge,  by  virtue  of  the  afore- 
aaid writ  of  execution,  the  jurora  aforeaaid  are  alto- 
gether ignorant ;  and  thereof  they  pray  the  advice 
and  considemtion  of  the  Court  of  our  Lord  the  King 
now  here ;  and  if,  upon  all  the  matters  aforesaid,  by 
the  jurora  aforeaaid,  in  form  aforeaaid,  found,  it  afaaU 
aceni  to  the  Court  here  that  the  moniea,  ^oods,  and 
chattels,  were  not  rightly  taken  by  the  aaid  Thomaa 
Bonynge,  by  virtue  of  the  writ  of  execution,  then 
the  jarora  aforeaaid  aay,  upon  their  oath  aforeaaid, 
that  the  aaid  Thomaa  Bonynge  is  guilty  of  the  pre- 
miaes  within  laid  to  hia  charge ;  and  in  that  case  they 
aaaesa  the  damagea  of  the  said  Richard  Baylia,  b^ 
reason  of  the  within -mentioned  premises,  besides  his 
costs  and  charges  by  him  about  bis  suit  in  this  behalf 
expended,  at  160/. ;  and  for  those  costs  and  chargea, 
at  53s,  4d. ;  and  if,  upon  all  the  mattera  aforesaid,  bv 
the  jurora  aforeaaid,  in  form  aforeaaid,  found,  it  abafl 
seem  to  the  Court  of  our  Lord  the  King  now  here, 
that  the  monies,  gooda.  and  chattela  aforeaaid,  were 
rightly  taken  by  the  aforesaid  Thomaa  Bonynge,  by 
virtue  of  the  aforeaaid  writ  of  execution,  then  the 
jurors  aforesaid  aay  upon  their  oath,  that  the  aaid 
Thomas  Bonynge  is  not  guilty  of  the  premiaea  within 
laid  to  hia  charge,  aa  he  the  aame  Thomas  Bonynge 
baa  within  for  himself  in  pleading  alleged. 
(7)  3  Mod.  956. 
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Smkk  T.  Jfsib»''9\  Tbe  deaakm  in  the 
a£  Lcutei   sAarwania   brougfat  in 
7.   Tmiai^  im  plainly  bad  lair. 
T.  Dmn^  ^    i>  but  a  Niai  Priua  de- 


ciaion. 

Xake  rhig  laae*  rhwi.  upon  legal  prin- 
opies^  imieprmiwit  of  all  andmnty.  TBe 
Baakmpc  ***^  sy.  "*  That  die  conunht- 
^igfnam  shall  ieai  with  all  the  peiaanal  pro- 
perty of  die  bankzopt;  of  winch  no  ezccn- 
rjnn  ia  mrrd  Jiui  <»^pmTPti>  at  die  time  he 
b^ffTffMi^  bankrapc.'*  Qow  deal  widi.  it  ? 
By  T"—itf'»"*f  It  GO  die  aaaigoees*  In  uniai 
ta  edecQuiK  diia  inteminn  a£  the  Iq^iila. 
tnre,  is  waa  abaaLueiy  Twrr  iiij  to  bold 
that  the  property  waa  in  the  aaaigneea  by 
lehttiaa  from  the  tinK  of  the  act  of  bank- 
ropcey ;  ocherwiae,  there  would  have  been 
BO  mode  of  ncawcans^  the  p«*'-««*^  picK 
peny  which  had  been  diapoHd  of  between 
die  act  of  bankmpoey  and  the  imif^iiiiMiii 
Tbia  relation  is  crcaced  bT  dbe  atatmea  of 
bankmpt  h&  e&ct,  aa  nmch  as  if  it  bad 


binda  all  pcimia  except  dMS  kio^  who  ia 
not  named  in  these  itatotes.  3ow,  the 
action  of  trover,  which  ii  the  form  of  ^ 
present  action,  is  fonnded  on  property; 
and,  as  the  assignees  have  the  property  by 
relation,  it  follows  that  they  can  wi»m»m^ 
this  against  any  person  who  has  conrerted 
the  goods  in  the  interral  between  the  act  of 
banknjptcy  and  the  action,  subject  always 
to  the  limitation  of  two  months,  introduced 
by  sut.  49  Geo.  3,  c  121.  s.  S.  All  the 
cases,  from  the  time  of  the  Bankrupt  Acts 
of  Elizabeth  and  James  the  First,  shew 
this;  and,  indeed,  it  is  on  this  principle 
only  that  the  Court  of  Exchequer,  in  the 
present  case,  have  given  judgment  against 
the  execution  creditor  and  the  bailiff  Ing- 
ham. l*he  action  of  trespass  is  very  dif- 
ferent ;  it  is  founded  not  on  property,  but 
on  poiisession ;  and,  where  there  is  no 
actual  possession,  but  right  of  property  is 
said  to  draw  to  it  posseition,  that  is  only 
where  the  plaintiff  has  aright  of  possession 
at  the  time  of  the  trespass.  Here,  he  had 
no  such  right,  except  by  relation,  and  the 
CAII0II  cstabltsh  that  a  man  shall  not  be  made 
a  trcfspassor  bv  relation.  There  is  reason 
In  such  a  rule;  for,  in  trespass,  the  da- 

(0)  1  Torm  Rip.  475. 
(to  U,  UNym.  7t4. 


mages  are  unlimited ;  in  trover  they  ire 
limited  to  the  value  of  the  property. 

It  being,  therefore,  clear,  that  the  pliio- 
tiffs  had,  by  relation,  such  a  property  n 
would  maintain  trover  against  all  persoDs 
but  the  king,  the  question  in  this  case,  as 
it  seems  to  me,  is  reduced  to  this,  whether 
the  character  of  the  sheriff  affords  a  defence 
to  the  action.  The  Bankrupt  Acts  contain 
no  clause  protecting  the  sheriff;  they  speak 
of  all  persons  being  bound  who  claim  under 
the  bankrupt ;  but  it  is  contended  that  the 
sheriff  does  not  claim  under  the  bankrupt; 
yet  it  is  admitted,  that  the  execution  cre- 
ditor, who  puts  the  sheriff  in  motion,  does 
claim  under  the  bankrupt,  and  that  the 
vendee  from  the  sheriff  also  claims  under 
him ;  but  it  is  said  that  the  sheriff  does 
not.  I  cannot  assent  to  this  doctrine  at  all. 
It  ia  said  to  be  hard  on  the  sheriff;  but  if 
the  law  be  clear,  any  hardship  arising  from 
it  is  immaterial :  and  it  is  not  found  prac- 
tically hard,  for  the  offices  of  under-^eriff 
and  bound-bailiff  are   coveted,  notwith- 
standing the  action,  which  has  prerailed 
many  years.     It  is  said,  that  the  sheriff  is 
invincibly  ignorant  of  the  facts  ;  so  is  the 
execution  creditor ;  yet  he  is  not  excused 
if  he  join  in  the  execution :  ignorance,  thoe- 
fore,  alone,  will  not  do.  Again,  the  sheriffis 
often  as  invincibly  ignorant  in  cases  of  bills 
of  sale,  whether  they  be  fraudulent  or  not; 
yet  he  is  obliged  to  run  the  risk:  nay, 
more,  where  he  knows  of  an  act  of  bank- 
ruptcy, he  is  still  obliged  to  seize  under  a 
JUri  facias^  and  formerly  was  obliged  to 
sell,  for  Hon  constat  that  any  commissioB 
will  issue ;  which  is  quite  as  hard  as  beiag 
obliged  to  act  in  ignorance.     Wbaterer 
hardship  he  may  have  been  under  formeriy, 
he  is  under  very  little  since  49  Geo.  3. 
c.  121 :  he  can  always  inquire  whether  aay 
act  of  bankruptcy  has  been  committed; 
and  if  he  has  reason  to  suspect  that  theie 
has,  he  can  apply  to  the  Court  for  protec- 
tion for  two  months,  afler  which  he  is  safe. 
But  it  is  said,  that  the  law  in  other  cssei 
makes  a  distinction  between  a  sheriff aad 
a  party ;  as,  for  instance,  that  a  sheriff  m^ 
justify  under  a  nril  of  execution,  but  tie 
party  must  shew  not  only  a  writ  but  a  sib* 
sisting  judgment.    No  doubt  that  is  so; 
and  why  ?  Because  the  party  in  the  caaie^ 
who  is  liable  only  in  case  he  has  been  per- 
sonally  active  in  the  seizure,  or  has  tiiCi 
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odi  or  their  produce  from  the  sheriflP, 
▼11^  put  the  sheriff  in  motion,  t.  e. 
\  sued  out  the  writ,  if  he  become 
Rt  all,  must  shew  a  cause  for  suing 
e  writ;  and  it  is  obvious  that  the 
self  would  shew  no  cause ;  wliereas 
eriflf  does  nothing  till  aAer  the  writ 
into  his  hands,  and  acts  professedly 
dience  to  the  writ.  The  difference 
requisites  of  a  justification  between 
eriff  and  the  party  arises,  not  from 
aracter  of  the  sheriff,  but  from  the 
)f  the  proceedings  at  which  they  re** 
rely  interfere. 

I  writ  commands  the  sheriff  to  take 
ods  of  A ;  he  takes  goods  which  had 
he  property  of  A,  and  are  still  in  his 
sion,  though,  in  point  of  law,  they  have 

to  be  his  property,  if  certain  con- 
t  events  happen ;  but  no  other  person 
t  time  has  the  right  of  possession  : 
letiffy  therefore,  is  not  liable  to  be 
a  trespass  by  the  person  who,  by  the 
ling  of  subsequent  events,  turns  out 
re  had  in  law  the  property  of  the 
at  the  time  of  the  seizure ;  neither 
execution  creditor  liable  in  trespass; 
ith  the  sheriff  and  the  creditor,  if  he 
the  proceeds,  are  liable  in  trover  to 
'  the  value  of  the  goods  to  the  per- 
lose  property  they  turn  out  to  be.  I 
»ther  hardship  nor  injustice  in  this, 
ything  contrary  to  the  usual  course 
a3dms  of  the  law. 

hen,  this  were  res  vntegra^  I  should 
the  sheriff  liable ;  much  more  do  I 
nk,  when  I  find  the  modern  autho- 
lo  deciding,  even  if  I  were  satisfied, 
/  am  ffof ,  that  the  more  ancient  au* 
es  are  the  other  way. 
]p  therefore,  of  opinion,  that  the  judg- 
of  the  Court  of  Exchequer,  in  this 
IS  regards  the  defendant  Jewison, 
to  be  reversed. 

rHTOir,  J. — Two  questions  have  been 
on  behalf  of  the  defendants  in  error 
I  case — the  one,  that  the  property 
goods  and  chattels  seized  remained 

bankrupts,  Bankhart  and  Benson, 
be  assignment  by  the  commissioners 
the  commission  of  bankrupt ;  that  at 
le  of  the  seizure,  therefore,  they  were 
foods  and  chattels ;  that  in  making 
lare,  Jewison,  the  chief  bailiff  of  the 
r,  and  Ingham,  his  deputy,  were  act-* 
w  Series,  II.— Excheq.  Pi.. 


ing  in  strict  obedience  to  the  writ  of  fieri 
facias^  which  commanded  them,  of  the  goods 
and  chattels  of  Bankhart  and  Benson,  to 
make  the  money  to  be  levied  ;  and,  there- 
fore, that  Jewison  (for  of  Ingham  there  was 
no  question,  in  consequence  of  his  having 
taken  an  indemnity  from  the  judgment  cre- 
ditor) is  not  liable  to  this  action.  The  other 
question  was,  whether,  admitting  the  doc- 
trine of  relation  to  be  applicable  to  the 
judgment  creditors,  it  could  be  so  with  re- 
spect to  Jewison,  who  was  a  public  ofHceri 
and  supposed  to  be  entitled  to  peculiar 
protection,  and  not  capable  o^  being  con- 
sidered as  a  wrong-doer,  when  acting  in 
obedience  to  his  writ,  and  in  ignorance  of 
any  act  of  bankruptcy  committed.  If  either 
of  these  questions  be  answered  in  favour  of 
the  defendants  in  error,  the  judgment  ought 
to  be  affirmed  ;  but  upon  a  full  considera- 
tion of  the  subject,  I  am  of  opinion,  that 
both  points  are  against  them,  and  that  the 
judgment  of  the  Court  below  ought  to  be 
reversed. 

In  giving  my  reasons  for  the  conclusions 
at  which  I  have  arrived,  I  do  not  mean  to 
go  into  the  cases  at  any  length.  They  are 
so  fully  discussed  in  the  very  learned  and 
elaborate  judgment  of  the  Court  of  Exche^* 
quer,  and  in  the  arguments  at  the  bar,  and 
the  subject  itself,  speaking  generally,  is  so 
familiar  to  the  mind  of  every  lawyer,  that 
this  is  wholly  unnecessary. 

Upon  the  first  point,  I  admit  that  the 
property  in  the  goods,  according  to  the  case 
of  Carey  V,  Crisp  {\0)t  is  not  transferred 
out  of  the  bankrupt  before  assignment  by 
the  commissioners;  but  though  this  be  sO| 
it  is  most  clear,  and  has  been  settled  by  a 
long  series  of  decisions,  that  when  an  as« 
signment  is  made  under  a  good  commission 
of  bankruptcy,  it  relates  back  to  the  act  of 
bankruptcy  committed,  and  avoids  all  mesne 
acts.  The  law  on  this  subject  is  thus  stated 
by  Lord  Hardwicke,  in  the  case  of  Billon 
V.  Hydtili) — "By  the  act  of  bankruptcv, 
all  the  real  and  personal  estate  vested  m 
the  assignees,  and  the  property  vested  in 
them  from  the  time  of  the  act  committed ; 
and  that  may  go  back  to  a  greftt  length  of 
time,  and  it  overcharges  all  those  actPi 
without  regard  to  the  fairness  or  fraud  in 

(10)  1  Salk.  108. 

(11)  1  Ves.3t8. 
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I  they  may,  in  particuhr 
preat  injustice — he  is  ex- 
4ic  good.  If  we  were  to 
ties  of  sheriffs  to  cases  of 
loct  or  default  in  them  or 
ihould  overturn  the  settled 
law  upon  this  subject,  and 

into  confusion.  Nothing 
re  tlian  the  responsibility 
ases  of  bail.  If  he  refuses 
nay  have  an  action  brought 
the  defendant;  and  if  he 
defendant  in  the  suit  does 
ling  to  the  exigency  of  the 
I  only  do  by  putting  in  and 
ive,  he  may  be  attached  by 

he  is  identified  with  the 
i  for  all  their  acts,  tliough 
e  of  their  authority  and 
duty,  as  voluntary  escapes, 
i  like.  In  the  one  instance, 
I  of  knowledge,  he  is  bound 
u£Rciency  of  persons  ten* 
I  as  bail ;  and  in  the  other, 
protect  himself  by  a  bond 

tlie  good  conduct  of  his 
rely  upon  such  security, 
Hit  to  be  worthless,  for  in- 
executing  process,  whether 
fi  or  against  goods,  he  acts 
ts  responsible  if  he  makes 
rever  innocently,  with  re- 
:ity  or  the  property.  This 
1  so  far,  that  in  a  case 
aed  goods  under  a  Ji,  fa. 

house  where  A  and  the 
ether  as  man  and  wife,  and 
srwards  discovered,  that 
irried  with  A,  he  had  an- 
i:  it  was  held,  that  the 
"ecover  the  value  of  the 
f  sheriff,  they  having  been 
»re  the  marriage,  it  not  ap- 
plaintiff  knew,  at  the  time 

that  A  had  another  wife 
fe  V.  Young  and  others (13). 

injustice  has  its  origin  in, 
«d  only  by,  the  apprehen- 
crless  frauds,  oppressions, 
ires  that  would  otherwise 

of  the  sheriff  upon  this  oc- 
of  Bailey  v.  Dunning  has 

Bam.  h  Creis.  696. 


been  cited,  t  admit  this  caie,  as  reported 
in  Levinz^  to  be  fHfimd  facte  an  authority  for 
the  sheriff,  though,  in  Siderfin^  the  reporter 
subjoins  a  query,  with  this  remark — **  For 
it  was  affirmed  that  the  practice  is,  that  the 
bailiff  shall  be  found  guilty  if  the  party  was 
then  a  bankrupt."  But  it  may  be  observed, 
that  this  appears  to  have  been  the  first  case 
decided  upon  this  point  of  relation  after  the 
sututes  IS  Elis.,  1  Jac.  1,  and  itl  Jac.  1, 
and  was  decided  at  the  time  when  the  bank- 
rupt law  was  not  moulded,  partly  by  deci- 
sions of  courts  of  justice,  and  partly  by 
subsequent  statutes,  into  that  more  perfect 
system  which  it  afterwards  attained.  It  ia 
still  more  material  to  observe,  that  on  re- 
ferring to  the  original  record,  it  appears 
that  the  special  verdict  does  not  expressly 
find  any  conversion  by  the  defendant  Bo- 
ny nge.  The  action  was  trover  against  the 
judgment  creditor  Mawley,  and  the  officer 
Bonynge.  The  former  waa  not  found  guilty, 
and,  with  respect  to  the  letter,  the  jury 
found,  that,  by  virtue  of  the  warrant  and 
writ  he  caused  to  be  made  the  goods, 
chattels,  and  monies  in  the  count  mentioned, 
and  which  goods,  chattels,  and  monies  still 
remain  in  the  liands  of  the  said  Thomas 
Bonynge,  neither  sold  nor  delivered  to  the 
said  William  Mawley.  They  afterwards  fur- 
ther said,  that  Richard  Baylis  (the  plaintiff) 
demanded  of  the  said  Thomas  Bonynge  the 
monies,  goods,  and  chattels  in  the  count 
mentioned,  and  that  the  said  Thomas  Bo- 
nynge refused,  upon  his  request,  to  deliver 
them  to  Baylis.  But  whether,  upon  all  the 
matters  found,  the  monies,  goods,  and  chat- 
tels aforesaid,  were  well  taken  by  Bonynge 
by  virtue  of  the  writ  of  execution,  the  jurors 
are  ignorant,  and  pray  the  advice  and  con- 
sideration of  the  Court ;  and  if  it  shall  seem 
to  the  Court  they  were  not  righdy  taken, 
then  Thomas  Bonynge  is  guilty  of  the  pre^ 
mises  laid  to  his  charge ;  but  if  rightly 
taken,  tlien  not  guilty.  A  demand  and  re- 
fusal, are  found,  but  no  sale  or  express  con- 
version ;  and  the  question  referred  to  the 
Court  is  merely  as  to  the  taking.  This,  I 
think,  considerably  impugns  the  authority 
of  tlie  case,  inasmuch  as  the  conversion, 
which  is  the  gist  of  the  action,  is  not 
found  :  and  from  the  contradictory  ac- 
counts of  the  several  reports  of  this  case,  it 
is  difficult  to  ascertain  the  ground  of  the 
decibion. 
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The  case  of  Turner  v.  Felgate  (14)  was 
also  cited,  as  illustrating  by  the  reporter's 
note,  and  not  by  decision  itself,  the  differ- 
ence between  charging  the  officer  and 
charging  the  party.  It  was  there  held, 
though  Tnisden  was  not  satisfied,  that  the 
party  who  levied  upon  a  judgment  that  was 
afterwards  vacated,  was  a  trespasser  by 
relation*  This  was  the  only  point  decided ; 
and  the  reporter  subjoins  a  note  of  obser- 
vation, that  the  action  was  brought  against 
the  party,  and  not  against  the  sheriff*,  who 
had  the  king's  writ  for  his  guarantie,  and 
refers  to  Baiky  v.  Bunning's  case.  This 
case,  therefore,  and  that  also  of  Phillips  v. 
Thompson{l5)9  in  which  the  ground  of  the 
decision  in  Bailey  v.  Sunning  is  simply 
stated,  are  not  additional  authorities,  be- 
cause this  very  point  was  not  adjudged  in 
either.  Of  Letchmere  v.  Thorogood{l6\  it 
is  sufficient  to  say,  that  the  form  of  ac- 
tion there  was  trespass,  and  not  trover; 
and  the  only  point  decided  was,  that  a  man 
shall  not  be  made  a  trespasser  by  relation ; 
and  it  is  a  very  different  thing  to  make  a 
sheriff  answerable  in  trover,  where  the 
value  of  the  property  only  is  the  usual 
measure  of  damages,  and  in  trespass, 
where  circumstances  of  aggravation  may 
swell  their  amount.  It  by  no  means  fol- 
lows of  necessity  that  the  Court  would 
have  holden  that  trover  would  not  lie,  be- 
cause they  held  that  trespass  did  not; 
though.it  is  probable  that,  at  that  day, 
founding  themselves  upon  Bailey  v.  Bun^ 
ningf  they  might  have  so  held ;  and  it  is 
not  immaterial  to  observe,  that  the  distincr 
tion  in  this  respect  between  trespass  and 
trover  is  particularly  pointed  out  by  Lord 
Mansfield,  in  the  case  of  Cooper  v.  Chitty^ 
and  is  the  particular  ground  of  decision  in 
the  case  of  Smith  and  another^  assignees, 
y.Milles{\7), 

As  to  the  case  of  Cole  v.  Davis  and 
others {lS)t  Lord  Mansfield,  in  Cooper  v, 
Chttly{lO)  says:  —  "These  notes  were 
taken  when  Lord  Raymond  was  young,  as 
short  hints  for  his  own  use  ;  but  they  are 
too  incorrect  and  inaccurate  to  be  relied 

(14)  1  Lev.  95. 

(15)  3  Lev.  193. 

(16)  S  Mod.  5?36  ;  8.  c.  1  Show,  If  5  Comb.  123, 

(17)  1  Term  Rep.  475. 

(18)  1  LH.  Ra>iii.7'Jl. 
{19)  I  bwT.  oii. 


on  as  authorities."  And  the  resoltit 
lied  on  in  the  present  case,  is  con 
by  him  not  to  have  been  warranted 
case  then  in  judgment,  but  to  have 
mere  obiter  reference  to  the  detenu 
in  Bailey  v.  Banning, 

In  Aldridge  v.  Ireland,  cited  lat 
ton  (20),  it  was  not  necessary  to  deci 
question,  although  it  arose,  the  sher 
ing  been  indemnified ;  and  the  sai 
servation,  that  there  was  no  decii 
this  point,  may  be  applied  to  Coppet 
Bridgen  and  another  (21);  although 
were  inclined  critically  to  exami 
language  used  by  part  of  the  Coa 
Justice  Foster — if  the  sheriff*  there  1 
turned  nulla  bona,  on  the  day  of  the 
of  the  writ,  that  would  not  have 
false  return,  though  the  act  of  bank 
on  that  day  was  incomplete  ;  becat 
relation  is  made  to  be  to  the  time 
first  arrest,  by  the  express  words 
statute.  But  I  by  no  means  rely  upc 
inasmuch  as  the  other  Judges  had 
upon  the  point. 

The  case,  then,  of  Bailey  ▼.  B{ 
such  as  it  is  in  Levinz,  is,  in  effe 
only  decision  purporting  expressly  t 
favour  of  the  officer. 

I  agree  that,  according  to  the  re 
the  case  of  Cooper  v.  ChiUy,  in  I 
that  case  is  no  authority  for  the  p 
Lord  Mansfield  there  is  reported  t 
made  two  points  : — the  first,  whet 
not  there  was  sufficient  property 
plaintiffs,  as  assignees,  to  enable  tl 
maintain  the  action ;  and,  secondly 
ther  the  defendants  had  been  guilt 
wrongful  conversion;  and  the  d 
turned  upon  this,  that  the  sale  bavin 
after  the  commission  and  assignment 
were  both  notorious  transactions,  tl 
version  was  wrongful.  It  is  true, 
Blackstone*s  report  of  the  case  (22] 
Mansfield  is  reported  to  have  said- 
had  the  sale  been  immediately  a{\ 
seizure,  still  the  sheriff  would  hav 
liable."  Of  these  reports,  that  of  ^ 
is  probably  the  most  correct,  as  it 
tainly  the  most  elaborate,  and  perh 
ceived  the  correction  of  Lord  Ma 
himself. 

(20)  Pogo  273. 

(21)  2  Burr.  8l4. 
(22;  Black.  69. 
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notwiihsUmding  Cooper  v.  Ckiiiit 
direct  authority  against  the  sherinT 
M  where  the  seizure  and  sale  are 
fart  the  commission  or  notice  of  it; 
ippeara  to  me  to  be  pretty  clear, 
Mm  after  that  case,  an  opinion  grew 
be  profession,  that  the  sherifT  was 
'answerable  in  both  cases,  upon  the 
I  that,  from  the  act  of  bankruptcy, 
operty,  by  relation,  vests  in  the  as- 
t ;  and  that  any  sale  or  disposition 
kerwards,  without  their  privity,  must 
mffful  conversion,  by  whomsoever 

The  observations  which  fell  from 
urt  in  Hiicfun  and  others  v.  Camp- 
\)f  determined  in  Trinity  term,  12 
\f  only  sixteen  years  after  the  de- 
of  Cooper  v.  Chilly^  affords  strong 
»f  this;  and  in  Lazarus  v.  fVaith* 
4),  which  was   trover  against  the 

where  the  seizure  and  sale  were 
sfore  the  issuing  of  the  commission, 
tgfa,  J.,  who  spoke  from  very  long 
;nce,  said,  the  point  was  settled  long 
be  knew  Westminster  Hall.  I  con- 
lit  case  and  Potter  v.  Starkie  (125), 
^U  V.  Blades  (26),  which  two  last 
rere  Nisi  Prius  decisions,  and  Lee 
it  (27),  Price  v.  Helyar  (28),  Car- 
Oatland  (29),  which  was  on  special 
p  and  Dillon  v.  Loftgley  (SO),  as 
iiting  one  continued  series  of  deci* 
istablishing  the  liabih'ty  of  the  she- 
rhese  will  be  found  to  embrace  a 
insiderable  period  of  time,  and  to 
sen  established  in  succession  by  all 
mmon  law  courts  in  Westminster 
and  the  common  practice,  1  believe, 
n  in  uniform  concurrence  therewith. 
»t  think,  that,  against  this  accumu- 
>f  authority,  the  single  case  of  Bai" 
Sunning  ought  to  prevail ;  and  that, 
$r  strong  particular  notions  may  be 
rbat  the  law  ought  to  be,  we  must 
emed  by  what  it  has  been  during 
ole  time  of  living  memory. 

i  Wils.  S04 ;  I.  c.  2  Black.  837. 

i  B.  Moore,  513. 

Mw.  N.P.  1451 ;  cited  in  4  M.  &  S.  260. 

I  Campb.  396. 

.5  East,  t39. 

»  Bing.  597  ;  I.  c  1  M.  &  P.  5(1 ',  6  Law 

.P.  13«. 

'  Bing.  298  ;  a.  c.  5  M.  &  P.  102  ;  9  Uw 

.P.  9(1. 

!  B.  &  Ad.  151 ;  9  Law  Joiutd.  K.B.  145. 


I  am  of  opinion,  therefore,  that  the 
judgment  of  the  Court  below,  as  to  Jewi- 
son,  should  be  reversed. 

BosANQDBT,  J. — The  question  in  this 
case  depends  upon  the  effect  which  is  to 
be  given  to  a  statutory  provision ;  by  which 
the  property  of  a  bankrupt,  which  he  had 
at  the  time  of  his  bankruptcy,  is  subjected 
to  the  operation  of  a  commission  against 
him.  The  terms  of  the  6  Geo.  4,  by  which 
the  bankrupt  law  is  now  regulated,  do 
not  materially  differ  from  those  of  the  sta- 
tutes which  immediately  preceded  it ;  and, 
being  tit  |Nirt  materid  with  these,  must  re- 
ceive a  similar  construction,  there  being 
no  reason  to  suppose  that  any  alteration 
regarding  the  point  under  consideration 
was  intended  to  be  made  by  the  legislature. 
It  is  not  to  be  disputed,  with  respect  to 
persons  in  general,  that,  after  an  assign- 
ment by  the  commissioners,  all  the  pro- 
perty of  the  bankrupt  is  liable  to  be  treated 
and  dealt  with,  not  roerelv  as  actually 
being,  but  as  having  been,  from  the  time 
of  the  act  of  bankruptcy,  the  property  of 
the  assignees ;  and  tnat  persons  who  pos- 
sess themselves  of  such  property,  or  dis- 
pose of  such  property  to  others,  are  liable 
to  be  sued  for  it,  as  a  tortious  conversion, 
in  an  action  of  trover.  This  liability  to 
answer  in  an  action  of  tort  to  the  assig- 
nees, does  not  depend  upon  any  actual  or 
presumed  knowledge,  on  the  part  of  the 
defendant,  o£  the  existence  of  an  act  of 
bankruptcy.  The  act  of  bankruptcy  sub- 
jects the  property  of  a  trader  to  the  right 
of  his  assigness,  in  the  event  of  a  commis- 
sion ;  and  when  the  assignment  has  been 
executed,  the  title  of  the  assignees  is  com« 
pleted,  by  relation,  from  the  date  of  the 
act  of  bankruptcy.  The  effect  of  this  re- 
lation may  sometimes  produce  hardship  to 
individuals  who  may  have  purchased  or 
disposed  of  property  with  perfect  honesty 
and  good  faith.  But  the  necessity  for 
adopting  a  retrospective  measure  for  the 
prevention  of  fraud,  has  been  thought  suf- 
ficient to  counterbalance  the  evil  of  such 
occasional  hardship.  Even  those  persons 
who  purchase  goods  sold  by  the  sheriff 
under  an  execution  against  a  trader,  are 
liable  to  be  sued  in  trover  for  the  value 
of  the  goods,  by  the  assignees  claiming 
under  a  commission  subsequently  issued, 
if  an  act  of  bankruptcy  appears  to  have 
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lie  point  actually  adjudged. 
I  of  Lord  Manafield,  in  deli- 
Ignient  of  the  Court,  appeara 
$r  range  tliao  the  particular 
lie  required.  He  begins  by 
le  bare  defining  the  action  of 
he  grounds  upon  which  the 
titled  to  recover  in  it,  will  go 
wards  tlie  understanding,  and 
towards  the  solution,  of  the 
at  particular  case.  In  fornii 
a  fiction  ;  in  substance,  a  re- 
er  the  value  of  personal  chat- 
1  by  another  to  his  own  use  ; 
many  cases  where  tlie  defen- 
.he  possession  lawfully ;  that 
9  necessary  to  be  proved,  pro- 
plaintifiT,  and  a  wrongful  con- 
e  defendant.  After  laying  it 
ispositions  by  process  of  law 
lame  footing  with  dispositions 

and  that,  to  be  vested,  they 
ileted  before  the  act  of  bank- 
ays — "Therefore,  as  to  the 
is  most  clear  that  xUe  property 
iintiff,  as  and  from  the  4th  of 
hen  the  act  of  bankruptcy  was 
'econdly — The  only  question  is^ 
efendant  was  guilty  of  awrong- 
I.     That  the  conversion  itself 

is  manifest ;  the  sheriff  had 
to  sell  the  goods  of  the  plain- 
Ims  only."  Here  the  right  to 
disposed  of  is  made  the  test 
ul  conversion.  His  Lordship 
I  to  consider  whether  the  de- 
excusable,  though  the  act  of 
IS  wrongful.  As  to  which  he 
igh  the  statutes  rescind  con- 
ecutions  not  completed  before 
okruptcy,  they  do  not  make 
ers  or  criminal  by  relation." 
ury  complained  of  (that  is,  in 

trover)  is  the  wrongful  con- 
The  sheriff  acts  at  his  peril, 
able  for  all  misukes."  "  None 
tuthorize  the  sheriff  to  sell  the 
lird  person."  Here  the  dis- 
'een  trespass  and  trover  ap- 
distinctly  taken.  The  injury 
f  in  trespass  is  the  unlawful 
kver,  the  wrongful  conversion 

The  mere  act  of  force,  is  ex* 
Ditted  before  an  assignment  in 
a  conversion  takes  place,  the 


person  to  whom  the  law  ascribes  the  pro- 
perly, is  entitled  to  a  compensation  for  hia 
JOSS,  from  the  persons  whoever  he  may  be» 
that  has  converted  his  property.  It  had 
been  determined,  in  the  case  of  Bailey  v. 
Banning  (31),  that  a  sheriff,  who  had  taken 
goods  in  execution  after  an  act  of  bank- 
ruptcy, was  not  liable  to  the  assignees  in 
an  action  of  trover.  The  dates  and  the 
special  finding  of  the  jury,  as  they  all  ap- 
pear upon  the  special  verdict,  have  been 
already  stated.  It  is  very  material  to  ob- 
serve, that  in  this  case  there  was  no  sale ; 
nothing  was  done  with  respect  to  the  goods 
beyond  the  first  taking  possession  under 
the  writ  by  the  officer,  in  whose  hands  they 
still  remained  when  tlie  action  was  brought ; 
and  the  sole  question  referred  to  the  Court 
by  the  jury  waa»  whether  this  taking  was 
lawful.  Uoleaa  this  taking  amounted  to  a 
conversion,  the  defendant  was  entitled  to 
a  verdict;  for  the  demand  and  refuaal  stated 
in  the  special  verdict,  though  evidence  of  a 
conversion  could  not  be  taken  to  amount 
to  an  actual  conversion;  a  point  which 
had  been  settled  long  before  the  case  in 
question,  having  been  laid  down  as  clear  in 
10  Coke*s  Rtp.  56,  57— the  case  of  the 
ClkanctUor  of  Oxford.  According  to  the 
report  in  Leoinz,  n  yndham  said,  that  not- 
withstanding the  suing  of  the  writ»  the 
goods  are  subject  to  tlie  disposal  of  tlie 
commissioners,  but  he,  Twysden  and  Ke- 
lynge,  all  agreed,  that  the  issue  was  found 
for  the  defendant ;  for  the  taking  by  him 
was  lawful,  by  virtue  of  the  writ.  Siderfn 
says,  the  Court  delivered  their  opinion* 
that  the  goods  were  liable  from  the  time  of 
the  teste  of  the  fieri  faciatf  and  this  shall 
be  said  to  be  emanalio  brevisf  although  it 
wss  in  fact  at  another  time.  And  as  to 
the  other  point,  they  were  clearly  of  opi- 
nion, that  the  bailiff  was  not  liable  in  trover ; 
for  that  the  sheriff  (as  the  case  is  found) 
took  the  goods  lawfully.  According  to 
KebUf  Kelynge,  C.  J.,  said,  the  special  con- 
clusion being  on  the  taking,  the  officer  ia 
not  punishable.  The  case  of  Bailey  v. 
Bunning,  therefore,  is  not  an  authority 
for  the  sheriff  where  there  has  been  an 
actual  sale,  and  so  Lord  Mansfield  appeara 
clearly  to  have  thought.     And  with  respect 


(mx)  16  Car.  9,  reported  1  Lev.  17S;  1  Sid.t72; 
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even  to  the  original  taking,  tlie  caseof  ^at« 
ley  V.  Bunning  is  distinguishable  from  exe- 
cutions of  a  later  date.  For  though  the 
writ  of  Ji.  fa.  had  been  delivered  to  the 
sheriff  after  an  act  of  bankruptcy,  it  was 
tested  before,  and  having  been  issued  in  a  case 
which  occurred  before  the  statute  29  Car.  2. 
c.  3,  it  did  then  bind  the  goods  from  the 
teste ;  upon  which  point  much  reliance  was 
placed.  Accordingly,  Lord  Mansfield  ob- 
serves, that  **  in  the  case  of  Bailey  v.  Bun- 
ningf  the  goods  were  clearly  bound  by  the 
teste ;"  and  then  adds,  "  the  question  re- 
ferred by  the  special  verdict  was  upon  the 
iakmgf  viz.,  whether  the  party  was  guilty 
in  the  tak'mgt  and  the  Court  excuse  the 
bailiff  for  his  innocent  executing  of  the  writ.*' 
The  act  of  taking  seems  to  have  been  treat- 
ed as  an  act  of  excusable  trespass,  either 
on  account  of  the  teste,  or  the  character  of 
the  officer ;  and,  independently  of  the  tak- 
ing, there  was  no  conversion.  It  is  re- 
markable that  Siderfirtf  after  stating  the 
argument  for  the  bailifiP,  that  he  ought  not 
to  be  found  guilty,  because  he  had  only 
performed  his  duty,  and  had  not  converted 
the  goods  to  his  own  use,  adds — "  Qucere^ 
for  it  was  affirmed  that  the  practice  is,  that 
the  bail! fir  shall  be  found  guilty,  if  the  party 
was  then  a  bankrupt."  It  is  said  in  Lord 
Raymond^ s  Reports^  7,  24,  to  have  been 
ruled  by  Holt,  Lord  C.  J.,  at  Nisi  Prius 
(32),  that  if,  after  a  bankruptcy,  the  sheriff, 
upon  a  writ  of  Ji,fa.  against  A,  seizes  the 
goods,  and  sells  them,  and  a  commission 
of  bankruptcy  is  granted,  and  the  goods 
assigned  by  the  commissioners,  the  assig- 
nees of  the  commission  may  maintain  trover 
against  the  vendee  of  the  goods,  but  no 
action  will  lie  against  the  sheriflT,  because 
he  obeyed  the  writ."  The  latter  part  of 
this  proposition  is  the  very  point  now  con- 
tended for,  to  which  it  appears,  from  his 
remarks  on  Lord  Raymond's  notes,  that 
Lord  Mansfield  did  not  assent.  He  says, 
"  The  notes  were  taken  when  Lord  Ray- 
mond was  young,  as  short  notes  for  his  own 
use,  and  are  too  incorrect  and  inaccurate  to 
be  relied  on  as  authorities ;  that  it  might 
not  be  at  all  material  to  attend  to  the  dis- 
tinction between  trespass  and  trover ;  that 
the  passage  in  question  was  a  loose  note  of 
what  was  said  obiter^  and  manifestly  refers 


(Sf )  10  Will.  3. 


to  the  case  of  Bailey  v.  Bunmng; 
no  authority  in  the  present  case." 
be  admitted,  however,  that  Lord  Ma 
in  several  parts  of  his  judgmenfi 
and  avails  himself  of  the  sale  in  Ci 
Chilly  being  subsequent  to  the  com 
and  assignment.  Thus,  in  comi 
upon  Cole  v.  Daviet,  he  says, "  Besh 
case  there  put  is  of  a  sale  by  the 
before  the  commission,  and  the  con 
might  be  as  excusable  as  the  taki 
cause  he  obeyed  the  writ ;  whereai 
the  goods  were  not  sold  till  after  bol 
mission  and  assignment."  Again, 
taking  in  Cooper  v.  Chilly  was  in 
and,  in  that  sense,  lawful ;  but  as  a 
to  support  a  conversion  by  sale  after 
mission  publicly  taken  out  and  an 
assignment  made,  it  was  not  lawful  ;*' 
the  conclusion,  '*  the  gist  of  this  ac 
the  wrongful  conversion  by  the  sa 
false  return  long  after  the  commissi* 
assignment."  A  question,  therefore, 
fairly  be  raised,  whether  the  prop 
ascribed  to  Lord  Holt  was  intended 
denied  by  Lord  Mansfield,  or  on)] 
distinguished  from  the  case  in  jnd 
It  is  scarcely  possible  that  such  a 
should  be  long  sufifered  to  remain  in 
since  it  must  have  been  of  frequent 
rence  ;  and  if  the  general  reasoning  o 
Mansfield,  and  his  particular  obser 
respecting  Lord  Raymond's  note  havi 
the  year  1756,  been  treated  in  pract 
in  judgment,  as  contradictory  to  the 
therein  stated,  the  point  ought  to  I 
sidered  as  overruled.  Two  passag 
parently  inconsistent  with  each  othe 
been  cited  on  the  authority  of  Sir  W, 
slone.  In  his  report  of  Cooper  ▼• 
he  states  Lord  Mansfield  to  havi 
"  but,  had  the  sale  been  immediatel 
the  seizure,  still  the  sheriff  wouU 
been  liable."  And  in  his  report  of  j 
V.  Mills,  that,  *'  the  whole  Court  d* 
that  it  was  allowed  in  that  case  (Co 
Chilly),  that  if  the  sheriff  levies  the 
and  pays  it  to  the  plaintiff  before  an 
mission  issued,  and  without  notice 
act  of  bankruptcy,  he  will  at  all  ev« 
safe."  It  is  not  likely  that  both  tlie 
sages  should  have  been  uttered  b 
Mansfield  upon  the  same  occasion  ; 
no  notice  is  taken  of  either  of  tlien 
report  of  Sir  James  Burrow^  or  in 
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OR,  little  reliance  can  be  placed 
No  question  appears  to  have 
1  respecting  the  effect  of  the 
n  Cooper  v.  Chitty  till  the  year 
e  case  of  Potter  v.  Starkie;  but 
itime  we  find  the  principle  sup- 
established,  stated  in  practical 
assumed  in  courts  of  justice. 
tion  of  Cook* 8  Bankrupt  Law^ 
many  years  before  the  case  of 
larktet  it  is  said — "  The  sheriff, 
ea  tifi.fa.  upon  the  bankrupt's 
an  act  of  bankruptcy  committed, 
the  issuing  of  a  commission,  is 
[Misser;  but  the  assignees  may 
>ter  against  him."  In  QmllMs 
Bacon* 8  Abridgment ^  published 
Bankrupt/  it  is  said,  "  it  seem- 
e  been  formerly  much  doubted 
e  assigrnees  could  maintain  any 
hst  any  officer  who  had  taken 
»f  a  bankrupt  in  execution  after 
inkruptcy,  and  before  the  issu- 
lission.  But  it  is  now  settled, 
aignees  may  in  such  case  bring 
nat  him,  though  the  relation  shall 
5  to  make  him  a  trespasser." 
rtion  with  respect  to  the  liability 
ff  in  trover,  though  exempt  froni 
f  trespass,  had  been  recognized 
Smith  V.  Mates,  as  established 
r,  Chitty,  In  Hitchen  v.  Camp^ 
mly  sixteen  years  af^er  Cooper 
which  was  an  action  of  inde* 
umptit  against  an  execution 
»r  the  amount  of  debt  levied 
t  of  bankruptcy,  but  before  the 
,  De  Grey,  Lord  C.  J.,  in  deli- 
>pinion  of  the  Judges,  (of  whom 
ckstone,  who  reports  the  case, 
ays,  "  that  the  legal  effect  of  an 
kruptcy  committed  by  a  trader, 
in  the  power  of  thecommission- 
ition,  to  divest  the  property  of 
pt  from  that  time  in  case  a  com- 
afterwards  issued.  This  rela^^ 
>lace  in  every  instance  but  those 
f  the  statutes  1  Jac.  1,  21  Jac. 
Geo.  2.  Executions  are  not 
e  excepted  cases,  but  are  cx- 
lared  void  by  the  statute  21  Jac. 
itwithstanding  this  tranfer  of  the 
^  relation,  the  sheriff  is  certainly 

!  BiMk.  829,  T.  T.  12  Geo.  3. 
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no  trespasser  by  taking  the  goods  in  ex- 
ecution, after  the  act  of  bankruptcy,  and 
before  the  commission  issued.  So  ruled 
in  Letchmere  v.  Thorottgood  (34),  and  in 
Cooper  V.  Chitty  (35)  :  but  by  selling,  the 
sheriff  converts  the  goods  ;  and  then  trover 
is  maintainable  against  the  sheriff,  or  his 
vendee,  or  the  plaintiff  in  the  original  ac- 
tion." A  former  action  had  been  brought  in 
trover  against  the  sheriff  and  the  defendant^ 
in  which  there  was  a  verdict  and  judgment  for 
the  defendant;  as  to  which  action  the  chief 
Justice  observed — "  As  there  was  clearly  a 
conversion  before  the  action  of  trover,  the 
only  question  could  be  on  the  property ;" 
thereby  intimating,  that,  if  the  goods  be- 
longed to  the  bankrupt,  there  could  be  nd 
defence.  And,  according  to  the  report  of 
the  same  case  in  3  Wils,  308,  the  Court 
say,  *'  that  the  action,  brought  in  trover 
against  the  sheriff  of  Surrey  and  the  defen- 
dant to  recover  the  value  taken  in  ejcecu- 
tion,  well  lay."  In  the  year  1792,  Groses 
J.,  in  the  case  of  Farr  v.  Nevman  (36), 
after  adverting  to  the  diflSdulty  on  the  part 
of  the  sheriff,  of^  distinguishing  between  tlid 
goods  of  an  executor  and  the  goods  of  M 
testator,  says,  ^'  If  this  would  be  a  sufficient 
answer  in  the  mouth  of  the  sheriff,  what 
are  we  to  say  to  cases  of  a  much  severef 
line  of  justice  ;  cases  where  a  sheriff  is  con- 
sidered as  a  tort  feasor  hy  relation ;  case^ 
of  bankruptcy  ?"  In  the  case  of  Menhani 
V.  Edmonson{S7)t  the  act  of  bankruptcy 
took  place  in  Deccmbel-  1796,  the  execu- 
tion the  30th  of  March,  1797,  and  the  com- 
mission issued  in  the  June  following.  The 
execution-creditor  having  accompanied  the 
sheriff's  officer  at  the  time  of  the  execution, 
he  was  sued  by  the  assignee  in  trover  ;  and 
it  being  objected  that  the  action  should  havt! 
been  brought  against  the  sheriff  in  whose 
hands  the  money  remained,  and  it  was  not 
contended  that  the  action  might  not  have 
been  maintained  against  him ;  Eyre,  C.  J., 
lifter  stating  that  he  had  some  doubt  at  first 
whether  the  action  should  not  have  been 
brought  for  the  money,  as  the  executioii 
had  been  regularly  made  under  the  autho* 
rity  of  the  law,  and  the  goods  regularly 
aold,  observed,  *'  There  is  a  fact,  howeveri 

(54)  1  Comb.  123  ;  1  Skowi  It^ 

(35)  4  Burr.  SO. 

(56)  4  Term  Rep.  6SS. 

(37)  lBcik.&Pa].367. 
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HILARY  TERM,  1833. 


131 


Nqaenl  enet » the  tcta  of  ihe  sheriff,  after 
ie  had  notice  of  the  bankruptcy,  were  luf- 
fcient  to  support  the  decision  of  those 
eases,  it  appears  to  me  that  the  earlier  cases 
are  authorities  in  favour  of  the  sheriff ;  and, 
therefore,  that  in  affirming  the  judgment  of 
lie  Court  of  Exchequer  on  this  occasion, 
re  slionld  not  be  overturning  the  constant 
burse  of  the  authorities  upon  the  suhject, 
ot  restoring  the  law  as  it  was  laid  down  and 
cfecl  upon  in  the  reign  of  Charles  2,  and 
novn  tlienoe  downwards  to  the  time  of  the 
frcision  in  the  case  of  Cooper  v.  Chttty. 

Upon  considering  the  several  reports  of 
^e  caae  of  Bmley  v.  Banning^   it  is  not 
^ite  clear  that  the  allegation  in  tlie  judg- 
i^ent  of  the  Court  of  Exchequer— that,  in 
||jNHding  the  case  of  Bailey  v.  Bunning^  the 
^urt,  by  disallowing  the  objection  that  the 
S^^t  were  to  be  considered  as  bound  by 
^^  teste  of  the  writ  of  execution,  which 
^U  before  the  act  of  bankruptcy,  allowed 
^he  other  objection,  viz.  that  the  taking  was 
^vfu!  in  respect  of  the  character  of  the 
^rson  by  whom  it  was  made — is  quite  ac- 
Clrate ;  for,  although  the  latter  was  clearly 
ooe  of  the  grounds  of  the  decision,  it  is  not 
10  clear  that  it  was  the  only  one.     The  re- 
port in  Let'mz  concludes  thus :  "  And  after- 
wards, in  Easter  Term,  1 8  Car.  8,  judg« 
Mat  was  given  for  the  defendant;  he  being 
a  officer  obliged  to  execute  the  writ,  who 
laid  not  be  aware  of  any  acts  of  bank- 
ptcy,  or  know  that  any  of  them  would  be 
ted  upon."     And  the  report  in  Siderfin 
tea  that  the  Court,  as  to  the  other  point, 
.  the  character  of  the  slier  iff,  were  clear 
t  the  bailiff  is  not  guilty  of  trover ;  for 
:  the  sheriff  took  the  goods  lawfidly. 
during  the  argument  of  this  case  in  the 
rt  of  Error,  a  doubt  was  thrown  out 
her  the  case  of  BaiUy  v.  Banning  was 
tion  of  trover ;  and  it  was  suggested, 
it  might  be  an  action  of  trespass,  and 
concile  all  the  cases.     The  original 
as,  therefore,  been  inspected,  and  it 
ty  clearly  appears  that  the  form  of 
was  trover.     It  is  unnecessary  for 
trouble  the  Court  with  further  ob- 
7ns. 

LBDALE,  J. — It  is  admitted  on  all 

Jiac  (as  far  as  relntos  to  tlic  judg- 

editor,  if  he  interferes  in  the  sale, 

res  the  produce  after  tlic  sale,  and 

vcndtc  of  the   shcrilT  or  other 


officer)  the  goods  of  the  bankrupt  are,  upon 
the  assignment  to  the  assignees,  vested  in 
them  by  relation  to  the  act  of  bankruptcy, 
so  as  to  avoid  all  mesne  acts  and  diiiposi- 
tions ;  and  that,  both  upon  the  words  of 
the  various  acts  of  parliament  and  the  uni- 
form construction  that  has  been  put  upon 
those  acts,  and  the  policy  of  the  bankrupt 
laws.  And,  therefore,  I  do  not  think  it 
necessary  to  advert  to  any  authorities  as  to 
the  ground  or  effect  of  relations,  either  at 
common  law  or  by  any  acts  of  parliament. 

The  words  of  the  act  of  parliament  re- 
lating to  bankruptcy  are  general,  and  make 
no  exceptions  as  to  the  persons  to  be  bound ; 
only,  indeed,  that,  as  the  King  is  not  nsmed 
in  them,  they  do  not  affect  the  Crown  till 
there  is  an  actual  assignment  of  the  pro- 
perty. But  it  is  contended  on  the  behalf 
of  the  defendant,  that  he  is  to  be  exempted 
from  liability  for  aeiiing  and  selling,  if  be 
has  no  notice  of  an  act  of  bankruptcy ;  and 
he  contends  this  upon  two  grounds  : — 1st. 
That  the  older  statutes  of  33  &  Si  Hen.  8. 
c.  4;  13  Eliz.  c.  7;  1  Jac.  1.  c.  15;  19 
Jac.  1.  c.  10 ;  and  5  Geo.  2.  c.  30,  do  not 
extend  to  the  sheriff  at  all ;  and  that  the 
last  statute  of  6  Geo.  4,  does  not  increase 
the  liability  of  the  sheriff. 

The  statute  of  Hon.  8.  says,  the  sale  by 
the  commissioners  shall  he  good  and  effec- 
tual against  the  bankrupts,  their  heirs  and 
executors,  as  though  the  sale  had  been 
made  by  the  bankrupt  at  his  own  free  will 
and  liberty. 

The  13  Eliz.  c.  7.  s.  2.  says,  the  sale  by 
the  commissioners  shall  be  good  and  effec- 
tual (after  an  enumeration  of  various  de- 
scriptions of  persons),  "against  all  other 
persons  claiming  by,  from,  or  under  the  )>ank- 
rupt,  by  any  act  had,  made,  or  done,  after  he 
shall  become  a  bankrupt." 

The  other  acts  of  the  1  Jac.  1,  19  Jac.  1« 
and  5  Geo.  2,  as  to  the  sale  or  assignment 
by  the  commissioners,  all  refer  to  the  sta- 
tute of  Elis. ;  and  no  fresh  powers  are  given 
to  the  commissioners,  except  that  the  2Gih 
section  of  the  5  Geo.  8.  directs  the  commis- 
sioners to  assign  to  assignees  for  the  general 
benefit  of  creditors  who  prove  their  debts. 
But  I  think  that  the  words  of  the  statute  of 
Elizabeth  are  sufficient  to  bind  the  sheriff; 
for  though  he  does  not  claim  as  to  any  be- 
neficial interest  from  the  bankrupt,  yet  he 
cliiims  to  sell  for  the  purpose  of  paying 
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over  the  proceeds  to  the  creditors  of  the 
bankrupt ;  and  the  person  to  whom  he 
sells  certainly  claims  under  the  bankrupt ; 
and  it  would  be  somewhat  extraordinary  if 
the  sheriff,  who  sells  under  such  circum- 
stances, was  to  be  excepted  out  of  the  ope- 
ration of  the  statute. 

I  may  observe,  that  I  am  not  aware  that 
this  point  has  ever  been  raised  before ; 
which,  if  there  had  been  any  ground  for  it, 
would  surely  have  been  done,  considering 
the  great  variety  of  cases  in  which  this 
subject  has  been  agitated  for  the  last  one 
(ifindred  and  seventy  years. 

The  statute  of  the  6  Geo.  4.  c.  16.  is  diff 
ferently  expressed  from  the  former  acts. 
In  the  12th  section,  it  says,  the  commis- 
sioners are  to  assign  in  manner  after  di- 
rected ;  and  then  the  manner  is  directed  in 
the  63rd  section,  which  contains  no  such 
words  as  are  contended  to  be  a  limitation 
pf  the  persons  bound. 

But  I  do  not  consider  whether  this  en« 
larges  the  power  of  the  commissioners  or 
not,  because  I  think  the  former  acts  ex- 
tend to  sheriffs  and  other  similar  public 
officers. 

But  it  is  said,  the  law  will  make  an  im- 
plied exception  in  favour  of  the  sheriff,  or 
other  persons  having  the  execution  of  pro- 
cess, because  he  is  bound  to  obey  the 
king's  writ ;  and  it  would  be  very  hard  to 
make  him  liable  to  an  action  when  he  acts 
according  to  the  best  of  his  judgment,  and 
has  no  means  of  ascertaining  whether  the 
debtor  has,  or  has  not,  commiitpd  an  »ct  of 
bankruptcy. 

With  regard  to  his  being  a  public  officer, 
and  that  he  is  bound  to  obey  the  king's 
writ,  there  is  no  doubt  that  he  is  ;  and  in 
the  execution  of  that  duty  he  ought  to  be 
protected.  But  the  question  is,  does  he 
act  in  obedience  to  the  king's  writ  ?  That 
commands  him  to  take  the  goods  of  A  ; 
but  how  can  they  be  said  to  be  the  goods 
of  A,  when  A  himself  has  lost  his  power 
of  continuing  his  property  in  them,  and 
when  the  judgment  creditor  has  no  right  to 
have  them  as  the  goods  of  A,  and  when 
the  person  to  whom  the  sheriff  will  sell  has 
no  such  right  ?  And  the  result,  therefore, 
is,  that  instead  of  seizing  the  goods  of  A, 
he  seizes  the  goods  which,  by  relation,  have 
become  the  goods  of  the  assignees. 

But  it  may  be  said,  they  are  the  goods 


of  A,  that  he  has  acquired  them,  tha 
is  in  possession,  treats  them  as  hit  owd, 
no  other  person  has  yet  acquired  a  r 
to  them.  But,  by  the  act  of  bankrap 
there  is  a  sort  of  stamp  or  mark  fixed  v 
them,  which,  though  invisible  at  firs^ 
terwards  is  brought  into  light  by  the  e 
mission,  and  attaches  upon  them  so  m 
destroy  all  property  in  the  bankrupt;  wl 
destruction  of  property,  though  not  a| 
rent  at  the  time  of  the  levy,  afterwa 
when  the  commission  and  assignment  l 
place,  operates  in  the  same  way  as  if 
whole  had  been  known  at  first.  He  ti 
upon  himself  to  sell  goods  which 
judgment  creditor  has  no  right  to  h 
sold,  and  which  the  person  who  buys  fi 
the  sheriff  has  no  right  to  buy.  How 
this  be  acting  in  obedience  to  the  kii 
writ  ? 

As  to  the  hardship  upon  the  sheri 
the  general  policy  of  the  bankrupt  li 
makes  many  things  apparently  hard, 
is  very  hard,  that  if  a  man,  who  owei 
trader  money,  pays  it  to  him  bondJUk 
the  regular  course  of  business,  without  t 
suspicion  of  an  act  of  bankruptcy ;  or,  it 
bankrupt  owes  money  which  he  pays  tt 
creditor  in  the  ordinary  course  of  busine 
he  having  no  suspicion  that  an  act  of  ban 
ruptcy  has  been  committed  ;  or,  if  a  trac 
sells  his  estate  after  having  committed 
secret  act  of  bankruptcy— that  all  th( 
transactions  should  be  rendered  invalid 
the  general  operation  of  the  bankrupt  lai 
Yet  it  is  so  ;  and  it  is  only  by  several  p 
ticular  acts  of  parliament  applicable 
these  various  cases,  that  the  various  ha 
ships  I  have  enumerated  are  corrected 
modified. 

It  is  a  hardship  on  a  sheriff  if  he  seii 
goods  of  which  the  debtor  is  in  possess 
and  apparent  ownership,  and  it  shot 
turn  out  that  the  possession  and  appan 
ownership  were  not  fraudulent,  that  I 
sheriff  should  be  liable;  and  yet  thee 
cnmstances  may  be  such  as  that  the  sfca 
has  no  means  of  ascertaining  the  ownerdi 

I  think  the  hardship  of  a  case  ought  i 
to  form  a  principle  on  which  the  law  sbov 
act.  Society  is  so  formed,  that  many  p« 
sons  fill  relations  which  appear  to  indii 
great  hardships.  If  these  hardships  be  * 
sufRcient  importance  for  the  Jegisiatnre  i 
interfere,  they  will  do  so. 


HILARY  TERM,  1833. 


133 


of  bardship  be  brought  before 
Mirt«  they  will  frequently  interfere  so 
elieve  the  »herifr,  if  the  law  will  per- 

And  a  late  act  of  parliament,  often 

the  Interpleader  Act,  in  some  de- 
eta  aa  a  relief  to  the  sheriff;  but  that 
thing  to  do  with  the  general  liability 
aheriff. 

then  the  defendant  says,  that  by  the 
Dctiona  which  have  been  put  upon 
itntea  by  the  general  administration 

bankrupt  law,  public  officers,  who 
o  execute  process,  are  protected  in 
like  the  present ;  and  that,  though 
nmber  of  years  back  there  are  cases, 
le  practice,  while  these  cases  have 
D  force,  has  been  against  sheriffs,  yet 
recent  cases  and  practice  are  not  ac- 
g  to  law,  and  that  the  earlier  cases 
ntrary;  and  that  they,  being  the  first 
ccurred  after  the  bankrupt  law  was 
jced,  are  to  be  regarded  as  the  real 
g  law,  not  to  be  overturned  by  the 
eciaions,  and  more  particularly,  as 
feodant  says,  that  the  whole  of  these 
a  cases  and  modern  practice  have 
lundcd  on  a  misapprehension  of  the 
'  Cooper  V.  ChiUy  (38) ;  and  that,  in 
later  cases,  the  former  decisions 
lot  been  brought  before  the  Court, 
irliest  case  urged  on  the  behalf  of 
fendant,  is  Bailey  v.  Banning  {3d)  ; 
e  Judges  there  say,  that  the  sheriff's 

was  lawful  by  virtue  of  the  writ. 

Siiierfin,  the  reporter  makes  a  query 
»r  it  is  affirmed  that  the  practice  is, 
ie  sherilf  shall  be  found  guilty,  if 
rty  was  then  a  bankrupt* " 

special  verdict  has  been  examined 
Uy  V.  Sunning f  and  it  appears  that 
friff  had  caused  to  be  made  the  debt, 

goods,  chattels,  and  monies  of  the 
pt;  but  that  they  remained  in  his 

and  he  had  not  sold  or  delivered 
o  the  judgment  creditor ;  and  then 
a  a  demand  and  refusal ;  and  it  con- 
with  saying,  that  whether  the  taking 
vful.  This  special  verdict  is  quite 
ect :  there  is  no  conversion  found, 
e  question  by  the  jury  is,  whether 
wig  was  lawful ;  and  that  may  ac- 
br  the  language  of  the  Judges,  that 


1  Burr.  20;  a.g.  1  BUtk.  65  ;  1  Kto.  395. 
1  L«r.  173;  a.  c.  t  Sid.  C71. 


the  taking  was  lawful,  which  may  haTe 
been  meant  to  apply  to  the  original  taking 
only,  and  not  to  say  whether,  if  the  goods 
had  been  sold,  the  sheriff  would  be  liable : 
and,  therefore,  on  such  an  imperfect  case, 
and  the  very  slight  way  in  which  it  is  men« 
tioned  in  the  two  reports,  makes  the  de« 
cision  amount  to  very  little,  especially  as 
one  reporter  states  the  practice  to  be  con- 
trary. This  case,  however,  as  far  as  it 
goes,  is  confirmed  by  what  the  Court  say 
in  PhifUps  V.  Thompson  (40). 

Turner  v.  Felgate  was  mentioned  in  Bai* 
ley  V.  Bunning.  It  is  reported  in  1  Leo» 
95,  2  Sid.  125;  and  it  has  been  considered 
as  applicable  to  the  present  case.  That 
was  an  action  of  trespass  against  the  cre- 
ditor, who  had  obtained  judgment  and 
levied  under  a  Jieri  facias,  and  the  judg- 
ment was  afterwards  set  aside  by  rule  of 
court.  And  it  was  there  said,  that  the 
sheriff  was  not  liable,  because  he  acted  in 
obedience  to  the  king's  writ ;  and  that 
there  is  a  difference  between  the  party  and 
the  sheriff  in  that  respect.  There  is  not 
the  least  doubt  about  that;  the  sheriff  is 
protected  by  the  writ,  and  he  need  only 
plead  that,  by  way  of  justification  to  an  ac- 
tion of  trespass.  But  the  party  must  plead 
the  judgment.  The  sheriff  is  bound  to 
obey  the  writ :  but  the  party  must  shew 
that  he  had  authority  to  sue  out  the  writ, 
and  that  authority  is  the  judgment.  If  the 
party  was  not  bound  to  shew  the  judgment, 
it  would  be  in  the  power  of  any  man  who 
had  obtained  no  judgment  to  sue  out  any 
sort  of  writ  of  execution  for  any  amount 
that  he  thought  proper. 

But  that  does  not  apply  to  the  present 
case ;  here,  the  writ  directs  the  sheriff  to 
take  the  goods  of  A  ;  and  if  he  does  take 
the  goods  of  A,  it  is  immaterial  to  him 
whether  there  was  any  judgment  against 
A  or  not. 

But  the  complaint  is,  that  he  does  not 
obey  the  king's  writ,  and  that,  being  di- 
rected to  take  the  goods  of  A,  he  takes 
goods  which,  though  in  the  possession  of 
A,  yet,  by  operation  of  the  bankrupt  law, 
ultimately  turn  out  in  point  of  law  not  to 
be  the  goods  of  A. 

The  case  of  Litchmere  v.  Thorowgood 
is  also  cited  in  favour  of  the  defendant. 

(40;  3LcT.  19K 
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U>.e  :i;.othcr  view  q\  the  cair  u  iihcj.  b.  irj 


^#  - 


cTBwirrgfl   IS    mwrxmntably  otm 
jrrTBT  leciji-ni.     Tlxe  case  of  C 
'r:.    3   re  ejiiiin?  case  on  the  to 
3or^  TCfi^m  lines.   I  admit,  thact 
:   Z2S.  -sse  irc  101  ?he  same  as  he 
-err  zjt  -aic  ^na  liter  a  notice  of  tl 
arjLrrrTc— .  icii  Lirr  :he  commisi 
^^■''j-^r-r"      iT-j.  ::iat  Jie  decisioi 
:ie;.   le  -aifieienc  to  aotha 
c  z'^-    uiiCTieat  for  the  | 
Z.a£    =ae   jis    leen  rbiloved  b]r  a 
ii     ::ier  .ri^es.  n  some  ot  which 
z*  3cr3  ^T-r^   :!e  same  as  the  jwre! 
iLi    XI    l.za    t    jc  ill  necessary 
'z=ry'^.     ::r=c   a&es  and  commei 
-zrT:-  jij.  i-icn  -je  liiniria^e  used 
^j:i^r  -  ..L^is»  IS  uiac  has  been  1 
;.T:r  i.r^3Li".      Tlie  resolt  of  thci 
^-  :£vi±ixu  n^  Txmd.  ihac  in  the 
ssk-  ne  laiiirf  s  iajie  :  and  I  ma] 
^  •  '••-T'-  :3aE  I  iaT2  k^own  a  grei 
rises  T-ei   it    yisi   Prius.  in  wh 
Ttnzr    :3S    le^^r  "aeea   ioabted. 
vouiil  ii&T  jiiii  2  ^jcnrluslon,  tha 
riste^  7{'  Jtu.d't  T.  J'in.x;i^r.  and  Z4 
■^    r*.  nnr-nwii.  Tiibeea  fuL>  bron 
ir?  :i:e  C  jur:  X3«:a  1  sise  like  the 
liiii  ~:c    "iii.rnii^c  i-Ti2  accord iii| 
niniLT:  ^e'-f  f-;':r«-Heii  "tj  the  Jnd] 
r  1    ;-:d    ■:  i.-:.:.  -:  j:.  :.:r  a  series  c 
r:  r=  ia*i  :«;::-:  «•:  ^=-i-7  ieciiions i 
Kjc:  Tric-u:-:    -::=    :-J-:£r  wiv.  the 
T:a^i:  la  -.:-:  .i:"ir  i::ior"::.-4  are 
ji:!  "-."   ^ -^  ^■•I'.-i  ":«e  r-j  opinioi 
:  ivi-Ki : :  "*  ss  r:  »  :':-  :'-?  nr»t  time 
iZ'i-zz  rrc="'iirii;'rr.  I  *h.-Uid  say 
Czin  ziz'.'.  ::   1::   -t«:c   ;he  iati 
7 ->:«.    _::-^:    rj   i:ii  mfans  the 
i:C-s:'5  ».>.:--i.    b;   ctct turned, 
re:  £•■'  =  -  i"7    :"^.:-:~  a$  10  the 
M-r  r=sTe:*.-=  :-iir.-::  fs  :o  Jew 
::  I:^*i.r.  i>  I  ar:  :foTi.  ion  that 
:•; -.1  l.ar . f  : j  :""  5  3 c:  0 "..  ir.de pei 
1*7  :-£>:.:-  ::':z'.z'rr.r.:'j.  Upon  ti 
c:  :ie  c-iif.  I  ^-7.  cforr.ion.  i>.at  tJ 
n~:z  cf  :hc  Ccur:  c:  l..xch«qu*.r 
he  TcTersti. 

Fa  Si.  J. — This  case  has  been 
di<ci:s>eu  bv  rrv  Iean:eJ  brcthi 
}.ive  r-rfCcicJ  rr.i.  that  I  am  mm  I 
ed  njerc'.v  :o  exrriss  irv  concurrei 
tlir  n:3-or:"v.  Th-J  or.Iv  reason  wh 
\r  t!.c  L :'..::.':;.  cc'.::<e  is.  ili-t  I  1 
he  s::;'j:  j»*i'.'.  •■>  liavt  :..kt"i  no  paii 
stru.;  i: ".s^If  ir.  a  mjitter  wlsv-re  iL 
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equer  hat  delif  cred  a  unanimous 
I,  aupportedf  as  that  judgment  is, 
urned  Brother  sitting  next  me,  and 
dgment  the  majority  of  the  Judges 
lent  think  ought  to  be  reversed, 
iftl  point  in  this  case  is,  wliether  a 
*  bailiff  of  a  liberty,  wlio  seizes  tlie 
a  man  under  a  writ  o^  fieri  facias  ^ 
ict  of  bankruptcy  having  been  pre- 
committed,  and  which  the  sheriff 
xMke  of,  is  liable  to  an  action  of 
t  like  suit  of  the  assignees  of  such 
der  a  commission  of  bankruptcy 
ntly  issued,  founded  upon  tlie  said 
act  of  bankruptcy.  I  am  of  opi« 
.  lie  is. 

r  certainly  be  hard  upon  a  sheriff 
tlutt  he  should  be  held  liable  in  a 
the  present,  where  no  misconduct 
iputed  to  him  or  to  his  ofBcer* ;  but 
a  to  me  that  if,  on  account  of  such 
I  we  were  to  affirm  this  judgment 
lurt  of  Exchequer,  we  should  break 
wtablished  rule  ol  law ;  established 
lly  fur  above  seventy  years;  ad- 
\  a  clear  rule  in  all  the  text  books 
8  Upon  bankrupt  law  ;  acted  upon 
actlsers,  in  their  advice  to  clients; 
irmed  by  some  of  the  ablest  men 
e  ever  adorned  the  judicial  seat, 
rd  Mansfield  down  to  the  present 
lely,  from  the  year  175C. 
question  really  is,  whether  these 
hen  the  bailiff  seized  them,  were 
s  of  the  bankrupt,  or  the  goods  of 
nees  by  relation  to  the  act  of  bank- 
That  the  act  of  bankruptcy  vested 
s  in  the  assignees  seems  not  to  be 
:  then,  certainly,  the  process  hav- 
landed  that  the  goods  of  A  shall  be 
e  sheriff  must  at  his  peril  answer, 
le  goods  which  have  become  the 
of  B,  by  being  sued  in  an  action  of 
Mistake  as  to  the  right  of  property 
oe  of  the  seizure,  both  in  the  plain- 
If  and  in  the  sheriff,  as  was  truly 
'  my  Brother  Bayley,  in  the  case  I 
t  to  quote,  will  excuse  the  sheriff. 
eed,  that  was  a  very  hard  case  :  I 
e  case  of  Glasspoole  v.  Young , 
prrit  of  execution  issued  against  a 
ed  Meering,  the  supposed  husband 
lintiff,  who  really  believed  herself 
a  lawful  Tvife  at  the  time  of  the 
)f  the  goods,  which  had  been  her 


property ;  but  after  this,  the  woman,  dis- 
covering that  a  former  wife  was  living,  and 
the  marriage  with  her,  consequently,  void, 
recovered  tlie  value  of  the  goods  against 
the  sheriff  in  an  action  of  trover,  by  the 
unanimous  judgment  of  Lord  Tenterden, 
and  my  Brothers  Bayley,  Littledale,  and 
James  Parke.  The  rule  of  law,  then,  is 
undoubted,  that  the  sheriff  must  at  his 
peril  seize  the  goods  of  the  party  against 
whom  the  writ  issued ;  and  if  they  have 
ceased,  without  fraud,  to  be  the  goods  of 
that  party,  the  slieriff  is  liable  if  he  seized 
them,  though  not  cognizant  of  the  change 
of  property.  The  hardship,  then,  can  be 
no  argument  if  the  law  be  clear,  for  there 
are  many,  many  cases  in  whidi  the  law  haa 
thrown  a  similar  liability  upon  the  sherifi^ 
not  regarding  the  hardship  of  the  case ;  and 
I  am  not  aware  of  any  exception  in  any 
bankrupt  act  (my  brother  Bosanquet  has 
fully  gone  into  them,)  in  favour  of  the 
sheriff.  For,  as  Lord  Ellenborough  said, 
in  the  case  of  Stephens  v.  El«all {^l),  the 
Court  must  be  governed  by  tlic  principles 
of  law,  and  not  by  the  hardship  of  any  jiar- 
ticular  case ;  '*  for,  what  can  be  more  hard," 
says  his  Lordship,  "  than  the  common  case 
of  trespass,  where  the  servant  has  done 
some  act  in  assertion  of  his  master's  right, 
that  he  should  be  liable,  not  only  jointly 
with  his  master,  but,  if  his  master  cannot 
satisfy  it,  for  every  penny  of  the  whole  da- 
mage, and  his  person  also  should  be  liable 
for  it?*'  The  sheriff  is  in  a  much  better 
situation  ;  for  though  he  must  often  act  at 
his  peril,  and  sustain  losses,  yet  he  has 
considerable  fees  in  poundage,  &c.  to  re- 
munerate him  for  such  danger. 

It  is  admitted,  indeed  it  was  impossible 
to  deny,  that  the  }ioint  has  been  expressly 
decided  over  and  over  again ;  but  it  is  desir- 
ed tliat  all  those  cases  shall  be  overturned, 
because  they  all,  it  is  said,  depend  upon  tho 
case  of  Cooper  v.  Chilly ;  and  none  of  the 
latter  cases,  they  say,  refer  to  the  cases  be- 
fore Cooper  V.  Chilly^  which  are  at  variance 
with  that  decision :  for  those  who  wish  to 
overturn  the  cases,  allege,  that,  if  the  Courts 
had  looked  at  those  prior  decisions,  they 
never  would  have  upheld  Lord  Mausfield  a 
doctrine,  and  that  of  his  brethren.  This 
seems  to  me  a  most  disingenuous  argument, 
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and  not  complimentary  to  the  numerous 
Judges  who,  powerful  in  knowledge  and 
talent  as  many  of  them  have  been,  have  de- 
cided those  latter  cases.  It  is  true,  that  in 
the  arguments  of  some  of  them,  the  older 
cases  of  Bailey  v.  Bunning^  Letchmere  v. 
Thororvgood,  and  others,  Tiave  not  been 
mentioned.  But  are  we  thence  to  infer 
that  those  learned  Judges  were  unacquaint- 
ed with,  or  did  not  weigh,  those  decisions  ? 
The  fact  is  directly  otherwise ;  and  the  fair 
and  legitimate  inference  is  the  reverse.  The 
later  Judges,  it  is  said,  have  followed 
Cooper  V.  ChUty»  Be  it  so ;  then  they 
must  have  read  it — and  they  could  not  do 
so  without  seeing  the  cases  which  I  have 
alluded  to  reasoned  and  commented  upon, 
both  at  the  bar  and  on  the  bench ;  and 
therefore  the  fair  and  legitimate  inference 
is,  that  the  Judges  were  of  opinion  that 
Cooper  V.  Chitty,  if  it  did  not  overturn  the 
former  decisions,  was  more  consonant  to 
reason,  public  convenience,  and  sound 
policy,  in  holding  the  sheriflf  liable  even  in 
tlie  case  of  mistake  and  ignorance  ;  and  it 
is  to  suppose  that  the  Judges  shut  their 
eyes,  and  remained  wilfully  ignorant  of  the 
prior  cases  ;  besides,  it  is  a  mistake  in  the 
judgment  of  the  Court  of  Exchequer,  when 
they  allege  that  none  of  the  cases  later  tlian 
Cooper  v.  Chitty  refer  to  Bailey  v.  Banning ; 
for  the  direct  jcontrary  is  the  fact,  as  clearly 
proved  by  my  Brother  Patteson.  In  refer- 
ence to  the  other  cases,  I  have  considered 
the  cases  alluded  to  ;  and  although  I  do 
not  highly  approve  of  very  long  and  elabo- 
rate judgments,  yet  I  must  say  that,  in  all 
the  reports  of  the  different  stages  of  the 
case  o\  Letchmere  v.  Thorowgood  and  Letch' 
mere  v.  Tophdy,  it  is  most  difficult  to  get 
at  the  real  history  of  that  case;  but,  taking 
them  altogether,  one  thing  seems  clear, 
that  the  sheriff  was  held  not  to  be  a  tres- 
passer in  such  a  case  as  this  ;  and  no  Judge, 
in  Cooper  v.  Chitty,  nor  in  any  case  since, 
has  so  considered  hiin.  It  was  also  held, 
in  Letchmere  v.  Toplady,  where  trover  was 
afterwards  brought,  that  it  would  not  then  lie, 
not  that  it  would  not  lie,  generally  speaking, 
but  that  the  plea  of  the  judgment  in  the 
action  of  trespass  against  the  sheriff  was  a 
good  bar  by  way  of  estoppel.  Whether 
the  Court  was  right  or  wrong  in  this  latter 
opinion,  I  do  not  stop  to  inquire ;  if  wrong, 
it  weakens  the  authority  of  the  case  alto- 


gether; if  right,  it  does  not  miliute  ag 
the  position  that  trover  generally  «il 
though  trespass  will  not,  against  the  ah 
In  Comberbachf  123,  he  makes  Lord 
say,  that  the  property  of  the  gocxit  it ' 
ed  by  the  delivery  of  the  writ  offimfa 
even  against  the  king.  This^  Lord  JA 
field  truly  says,  he  could  not  have  said 
no  inception  of  an  execution  can  bar 
Crown.  Lord  Holthimaelf,  in  another  i 
says  the  direct  contrary  to  wliat  Com 
bach  here  reports  of  him;  for,  in  SmaUi 
V.  Cross  (42),  his  Lordship  says,  that  * 
property  of  the  goods  is  not  absols 
bound  by  the  delivery  of  the  writ  to 
sheriff."  And  this  question  is  now  bap| 
set  at  rest  by  the  decision  of  the  Houii 
Lords  last  session  in  Giles  ▼•  Grour; 
sides,  it  is  difficult  to  understand  wbefi  i 
by  whom  this  case  was  decided.  Srd  J 
dern  gives  the  decision  of  it  in  Trinity  ten 
James  2,  at  which  time  Sir  J.  HoltffM 
Chief  Justice ;  for  it  is  clear  matter  of  I 
tory  that  he  was  appoiotedf  on  the  Bi 
lution,  in  the  room  of  Sir  Richard  Wrij 
who  continued  all  Michaelmas  term  Ml 
ing  the  landing  of  King  William  to  be  G 
Justice ;  and  no  Hilary  term  was  kq 
consequence  of  the  Revolution.  Com 
bach  makes  the  decision  to  take  plac 
Trinity,  1st  of  King  William,  twelve  mo 
after  the  date  of  the  former ;  and  8k 
states  the  decision  to  have  taken  plai 
Easter,  1st  of  King  William.  The  cai 
Letchmere  v.  Toplady  was  in  the  Con 
Pleas,  Hilary,  2nd  of  Wm.  &  Mary. 
only  object  in  making  these  observatioi 
to  shew  the  extreme  inaccuracy  and  i 
tcntion  of  those  persons  who,  by  thesi 
accuracies  in  dates,  may  be  presume 
have  taken  their  accounts  of  what  pa 
from  others,  but  not  to  have  been  tl 
selves  present ;  for  even  tlie  publisbc 
Srd  Modem  says,  in  his  preface,  tha 
must  confess  that  some  of  tlie  late  re] 
(of  course  not  meaning  his  own)  art 
lected  with  very  little  judgment.  A 
V.  Sunning,  which  is  also  mentioM 
Phillips  V.  Thompson,  was  undoubtedl; 
action  of  trover ;  but,  for  the  reason 
ably  given  by  my  Brother  Boaanquet, 
which,  therefore,  I  sliall  not  repeatf 
clear  that,  even  giving  full  credit  to 
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deCMion,  it  does  not  at  all  govern  this  case : 
Siderfin  does  not  ogree ;  but  even  if  it  were 
more  applicable  to  this  case,  I  cannot  feel 
all  tliat  respect  for  such  unsatisfactory  ac- 
counts of  that  decision,  so  much,  at  least,  as 
to  induce  me  to  overturn  the  uniform  and 
constant  train  of  judgments  of  seventy-six 
jears  and  morci  by  some  of  tlie  ablest 
Judges  that  Westminster  Hall  has  seen. 

The  oldest  man  now  living  remembers 
no  other  rule  upon  this  point,  than  that 
which  it  is  said  Cooper  v.  ChHiy  established. 
Admitting,  for  argument  only,  that  that  was 
a  novel  decision,  yet  no  inconvenience  has 
resulted  from  it ;  the  Judges  have  been  fol- 
lowers of  if,  counsel  and  attornies  have 
advised  on  its  strength,  and  merchants  have, 
as  assignees,  known  and  abided  hy  the  rule; 
and  it  is,  as  we  well  know,  frequently  im- 
material how  points  of  law  arc  determined, 
provided  they  are  known  and  uniform  ;  and 
certainly  this  point  of  law  has  been  known 
■nd  uniform  for  the  long  period  I  have  men- 
tioned. I  was,  therefore,  surprised  to  ob- 
serve,  in  one  of  the  arguments  of  this  ca«cc 
in  the  court  below,  a  statenunt  tliat  there 
had  been  some  recent  d(ci»ions  on  this 
point.  Who  were  the  Judges  who  decided 
CiMper 'W,  Chilly?  Lord  Mansfield,  who  is 
not,  I  believe,  rcmcmliered  by  any  one  now 

5 resent,  myself  excepted  ;  but  he  \^a3  a 
adge,  who,  in  the  exprossive  laniruage  of 
one  who  knew  him  well,  and  who  could 
duly  appreciate  his  learning  and  ability,  so 
enlarged  and  commented  upon  cases,  and 
was  so  powerful  in  argument  that  his  hearers 
were  sometimes  lost  in  admiration  at  the 
strength  and  extent  of  the  human  under- 
standing. His  colleagues,  when  Cooper  v. 
Ckiity  was  decided,  were  no  otiu-r  than 
Sir  John  Eardley  Wilmot,  afterwards  Chief 
Justice  of  the  Common  Pleas,  the  very 
learned  Mr.  J.  Foster  and  Mr.  J.  Dcnni- 
son.  Was  it  a  hurried  decision?  It  was 
argued  in  two  different  terms  by  four  of  the 
most  eminent  advocates  of  that  day  ;  after 
which  the  Court  took  time  to  deliberate  ; 
and  then  Lord  Mansfield  delivered  a  clear, 
lucid,  and  argumentative  judgment  of  him- 
self and  his  three  most  learned  brethren, 
and  commented  upon  the  case.4  of  Bnilet/v, 
Bwnung  and  Letchmere  v.  Thorow^ond  in  a 
way  which  shews  at  least  that  they  had  by 
no  means  been  overlooked  by  them.  The 
of  Cooper  v.  Chilly  is  best  reported  in 
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the  Ist  Lord Kfnyon' t  Cases,  305;  although 
there  is  no  material  difference  between  Ken- 
yon,  DIaclxStonc  and  Ilurrow;  and  whoever 
reads  with  attention  Lord  Kenyon's  note, 
though  his  Lordship  was  then  a  very  young 
man,  will  discover  all  the  accuracy  and 
acuteness  of  that  great  mind  so  well  re- 
membered by  us,  who  saw  him,  as  many  of 
us  saw  him,  in  the  foil  splendour  of  it ;  and 
when  reading  this  luminous  judgment  of 
Lord  Mansfield's,  as  reported  by  his  emi- 
nent successor,  I  cannot  but  lament  that, 
in  the  course  of  some  of  the  arguments  in 
the  rase  now  under  consideration.  Lord 
Mansfield  should  be  charged  with  making 
a  very  useless  display  of  what  would  appear 
to  be  le^ral  knovvled<;e,  and  fdling  up  six 
pages  with  what  might  have  been  expressed 
in  six  lines.  I  am  sorry  to  say,  the  judg- 
ments of  modern  days  cannot  claim  a  supe- 
riority in  concisentss  and  beauty  above 
those  of  Lord  Mansfield.  Were  I,  after 
the  discussion  this  case  has  undergone  at 
the  bar,  and  after  the  luminous  argument 
of  my  Brothers,  who  have  preceded  me,  to 
travel  through  and  comment  upon  all  the 
ca^cs  since  Cooper  v.  Chilly,  which  have 
been  uniform,  I  should  indeed  he  justly 
chargeable  with  making  an  useless  display 
of  le;>al  knowledge.  I  shall  merely  men- 
tion them,  and  a  host  of  learned  persons  who 
have  allitmed  the  doctrine. 

Smith  v.  Milles  was  an  action  of  tres- 
pass, and  Ashurst  and  Bnller,  Js.,  after 
time  taken  to  consider,  held  it  would  not 
lie  ;  but  expressly  took  the  distinction 
between  trover  and  trespass;  and  a  long 
pass.iixe  of  Lord  Mansfield's  judgment  in 
Cooper  V.  Chilly  is  read  by  Ashurst,  J., 
and  ado])ted  by  the  Court.  Ashurst,  J. 
was  not  an  elorpient  man,  but  he  was  always 
reckoned  a  learned  judge;  and  of  the  high 
legal  character  of  Bidler,  J.,  all  the  profes- 
sion formed  a  very  jnst  estimate.  In  Pol- 
ler V.  Stfi)kie,  Wood,  B.  6rst,  and  the  whole 
Court  of  Kxcheqner,  held  that  the  sherifF 
was  liable  in  trover,  though  he  seized,  sold, 
and  actually  paid  over  the  money  before  a 
commission  issued,  and  before  notice ;  say- 
ing that  this  necessarily  followed  from 
Conprr  v.  Chilty  ;  for  it  was  an  unlawful 
interference  with  another's  goods.  In  StC" 
phens  V.  Elwall,  it  was  held,  that  a  servant 
may  he  charged  in  trover,  though  the  act 
of  conversion  be  done  for  the  benefit  of  the 

T 


133 


EXCHEQUER  OF  PLEAS,  &c. 


master  ;  and  Lord  Ellenboroiigli  observed, 
that  the  Court  must  he  governed  by  the 
principles  of  law,  and  not  by  the  hardsliip 
of  any  particular  case.  JVyatt  v.  Blades 
is  supposed  (in  the  judgment  we  are  now 
considering)  not  to  shew  sufliciently  what 
the  opinion  of  Lord  Ellenborough  was,  in 
this  judgment,  as  to  the  point  we  are  now 
considering,  nor  whether  tlie  point  was  at 
all  raised.  But  the  facts  of  that  case  were 
exactly  similar  to  those  now  before  us ; 
and  it  seems  to  me  impossible  that  Lord 
Ellenborough,  though  the  counsel  miglit 
not  have  stated  the  case  with  much  preci- 
sion, could  have  decided  as  he  did,  if  he 
had  not  had  the  supposed  point  of  Cooper 
V.  Chilty  in  his  view.  The  case  of  Laza^ 
rus  V.  W^aithman  was  decided  by  the  Court 
of  Common  Pleas  during  the  Chief  Justice- 
ship of  Sir  R.  Dallas,  in  the  same  way  as 
Cooper  V.  Chilly  was.  I  speak  not  of  any 
opinion  of  mine  in  that  case,  but  I  can  speak 
of  two  of  the  Court,  happily  still  alive, 
though  no  longer  of  our  body;  two  botttr 
lawyers  could  not  be  found  :  I  mean  my 
Brothers  Burrough  and  Richardson  ;  the 
former  states  the  point  to  have  been  settled 
long  before  he  knew  Westminster  Hall ; 
the  latter  (and  no  man  had  more  practical 
experience,)  says  that  the  law,  as  tu  a  ques- 
tion of  this  nature,  had  been  long  bince  set- 
tled, and  had  frequently  occurred  of  late 
years  at  Nisi  Prius.  Tiiere  must,  there- 
fore, have  been  an  accidental  mis-statement 
in  the  judgment  below,  when  it  is  supposed 
that  Lazarus  v*  JValthman  was  decided  al- 
together upon  Cooper  v.  Chilly,  and  that 
none  of  the  earlier  cases  were  mentioned. 
Those  who  know,  as  I  of  course  did,  the 
infinite  pains  that  most  valuable  person, 
Dallas,  Lord  C.  J.,  took  to  inform  himself, 
by  diligent  research,  and  to  procure  infor- 
mation from  others,  of  every  ca&e  and  de- 
cision that  at  all  bore  upon  matters  before 
him,  will  not  readily  believe  he  was  not 
aware  of  the  cases  of  Bailey  v.  Banning  and 
Phillips  V.  Thompson ;  bu  t  i t  un  t b r t  u nately 
happens,  that,  even  if  the  Lord  Chief  Jus- 
tice of  that  day  were  not  entitled  to  all  the 
commendation  I  most  cheerfully  and  affec- 
tionately bestow  on  him,  the  very  cases  sup- 
posed to  have  been  overlooked  by  the  Judges, 
Dallas,  Burrough,  Richardson,  and  myself, 
were  expressly  quoted  and  relied  upon  by 
the  learned  coun&el  for  the  sheriff,  in  Lazarus 


V.  TVaiihman  and  in  Price  r.  Helygr,  wMA 
I  only  quote  as  anauthority  of  threeJadgn 
of  the  Court,  because  my  learned  Brother 
who  sits  next  mc  thinks  there  was  some 
mistake  os  to  its  having  been  the  unanimon 
o])inion  of  the  four  Judges.     We  l)a\'e  to 
add  the  weight  and  authority  of  that  verj 
eminent  and  acute  Judge,  Lord  C.  J.  Bat, 
delivering  a  most  luminous  judgment,  aftct 
time  taken  to  consider,  as  the  joint  opinm 
of  his  Lordship,  myself,   and   Burrough, 
J.,  the  facts  of  that  case  being  not  possiUj 
distinguishable  from  this.     But  the  weight 
of  authority  and  of  name  does  not  rest  here: 
for,  in  Carlisle  v.  Garland,  Tindal,  Lord 
C.  J.,  my  Brothers  Bosanquet  and  Alder- 
son,  all  maintained  the  same  |)oint;  lod 
again,  that  most  eminent  person  and  ever 
to  be   lamented  Judge,  Lord  TenterdcB, 
with  the  concurrence  of  my  Brothers  Lit- 
tlcdale,  Taunton,  and  Patteson,  in  Dilbm  r. 
Langley,  expressly  like  this  case  in  everj 
circumstance,  says,  "  the  sheriff  must  obey 
the  writ,  but  he  is  also  required  to  koov 
whose  goods  he  takes.     We  ought  to  cob- 
sider  ourselves  bound  by  the  many  deci- 
sions which  have  taken  place,  establishing 
the  liability  of  the  t^heriff.''     And  then  hit 
Lordship  refers  to  the  case  of  Carlisle  r. 
Garland  as  in  point.    Indeed,  it  is  admitted 
in  the  Court  below,  that  the  cases  ofPiMff 
v.  Slarkey,  Lazarus  v.   WaUhman,  Price  f» 
Ilclyar,  Carlisle  v.   Garland,  and  Dillon  t. 
Lauglcyt  cannot  be  distinguished  either  m 
facts  or  reasoning,  from  the  case  now  under 
consideration.     1  have  formerly  referred  to 
the  case  of  Glasspoole  v.  Young,  as  a  much 
harder  case  against  the  sheriff  than  the  pre- 
sent ;  and   I  shall  not  restate  it :  I  only 
mention  it  for  the  sake  of  addin<r  to  the 
list  of  legal  luminaries,  who,  for  the  lait 
seventy-six  years,  have  uniformly  conav^ 
red  in  this  opinion  till  wovr,  the  names  rf 
two  eminent  Judges,  Mr.  Justice,  now  Bi- 
ron,  Bayley,  and  Mr.  Justice  James  Parke. 
If,  therefore,   1  even  thought  the  case  of 
Cooper   v.    Chilly   wrongly    decided,  tfd 
which  some  of  my  Brothers  seem  to  think, 
I  do  not  feel  myself  strong  enough,  Btf 
do  I    feel   myself  justified    in   aetlinf  sp 
my  judgment  against  the  immense  boH  lif 
those  great  men  who  have  so  long  coHt- 
dered  this  as  a  closed  and  settled  poifltof 
law. 

I  may  add^  without   impropriety,  chit 
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Tenterdeni  in  a  conference  with  all 
dges  wl|o  had  beard  this  case  argued, 
'red  in  the  opinion  I  have  formed  ; 
hen  the  opinions  of  thnt  most  cmi- 
nost  learned^  and  ever  to  he  lamented 
,.  as  well  as  the  humblest  and  most 
iniingof  mcni  are  mentioned,  they  will 
pnd  receive  from  every  other  Judge 
nryer,  the  most  profound  and  unfcign- 
entioQ  and  respect;  especially  when 
him,  in  a  case  having  no  connexion 
this,  declaring  that  the  Judges  of 
;  times  (and  I  speak  of  the  uniform 
ent  of  above  seventy  years)  ought  to 
lowed  and  adopted,  unless  we  can 
*ry  clearly  that  they  are  erroneous  ; 
rise  there  would  be  no  certainty  in  the 
ittration  of  the  law.  When,  there- 
find  this  law  uniformly  acted  upon 
Ach  above  seventy  years,  I  rejoice, 
I  long  judicial  life,  to  declare  my  firm 
that  a  new  practice  on  this  point 
',  not  be  introduced.  I  think  it  can- 
e  done  without  danger.  For  these 
8|  and  upon  these  authorities,  I  think 
dgment  of  the  Court  of  Exchequer 
to  be  reversed. 

x>AL|  Loan  C.  J.  —  It  has  become 
;S8ary  for  me,  after  the  full  discussion 
this  case  has  undergone,  to  st:ite  at 
;ngth  the  grounds  upon  which  my 
ent  has  been  formed,  or  to  comment 
the  several  cases  which  have  .ilready 
brought  before  the  notice  of  the 
I  shall  endeavour,  tlierefore,  to 
ess,  within  as  short  a  compass  as  is 
;ent  with  making  myself  intelligible, 
iBOus  upon  which  my  mind  lias  been 
It  to  the  conclusion,  that  the  judg- 

)f  the  Court  below  ought  to  he  re- 

I 

•• 

!  question  arising  upon  the  special 
t  is  in  substance  this :  whether  the 
I  who  has  seized  the  goods  of  n  de- 
it  under  a  writ  o(Ji,Ja.,  and  has  sold 
elivered  them  to  the  judgment  ere- 
in  satisfaction  of  the  debt,  after  a 
ac(  of  bankruptcy  committed  by  the 
ianti  but  before  tlie  issuing  of  a  com- 
a  against  himi  is  liable  to  an  action 
^erat  the  suit  of  the  assignees  sub- 
it)y..9l)^8e|)  under  such  commission. 
pop  tins  question  I  can  arrive  at  no 

Spi)cIu8ioDy  iipoii  the  construction  of 
ut'e  .upon  which  the  bankrupt  law 


now  stands,  without  any  reference  to  the 
cases  decided  on  the  point,  than  that  the 
seizing  and  subsequent  sale  of  these  goods 
to  the  judgment  creditor,  is  a  wrongful 
conversion,  so  as  to  make  the  sheriff  liable 
in  an  action  of  trover. 

The  answer  to  the  question  above  nut, 
rests  upon  two  distinct  propositions  :  nrst, 
that  the  goods  in  question  were,  at  the  time  of 
the  sale  under  the  writ,  the  property  of  the 
assignees,  having  become  their  property  by 
relation  from  the  time  of  the  act  of  bank- 
ruptcy ;  secondly,  that  there  is  no  excep- 
tion, either  express  or  implied,  in  the  Bank- 
rupt Act,  in  favour  of  a  sheriff  executing 
the  king's  writ.  I  shall  proceed  to  con- 
sider each  of  these  positions  separately,  and 
in  order.  First,  upon  the  just  construction 
of  the  late  statute,  the  goods  at  the  time  of 
the  sale  belonged  to  the  assignees,  and  the 
sale  was  a  wrongful  conversion,  because  it 
was  a  sale  of  their  goods ;  that  the  owner- 
sliip  of  the  goods  was  not  divested  out  of 
the  bankrupt  by  the  act  of  bankruptcy, 
or  by  the  issuing  of  the  commission,  or  by 
any  other  act  than  the  execution  of  the  com- 
mission  of  the  commissioners'  assignment, 
may  indeed  be  readily  admitted.  If  any 
authority  were  necessary  for  that  point,  the 
cases  of  Carey  v.  Crisp,  and  Bratsey  v. 
7)^in'xoa  (43),  arc  decisive  upon  the  subject. 
But  it  seems  equally  clear,  that,  by  the  ne- 
cessary construction  of  the  clause  by  which 
the  commissioners  arc  directed  to  *'  assic^n 
all  the  biuikrupt's  money,  goods,  chattels, 
and  debts,  wherever  they  may  be  found  or 
known,"  such  assignment,  whenever  made, 
shidl  operate  by  relation,  so  as  to  carry  to 
the  assignees  all  the  property  which  the 
bankrupt  had  at  the  time  of  the  act  of 
hankcuptcy. 

The  1  Sth.scction  of  the  recent  act,  0  Geo. 
4,  upon  wliich  the  law  now  stands,  varies 
indeed  in  some  particulars  of  expression 
from  the  language  of  the  earlier  acts;  but 
not  so  materially  as  to  afford  a  ground  for 
any  difference  of  construction  in  this  par- 
ticidari  in  which  it  is  certain  no  real  differ- 
ence coidd  have  been  intended.  It  has 
been  obserFed,  in  one  case,  by  Lord  Hard- 
wicke,  tlven  Chief  Justice  of  the  Court  of 
King's  Bench,  in  Brassty  y.  Dawson,  that 
this  relation  is  a  fiction  of  the  law,  and  that 
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fictions  are  not  to  be  favoured.  But  I  must 
confess  myself  unable  to  consider  it  as  any 
fiction  at  all';  for  it  appears  to  be  the  direct 
positive  enactment  of  the  legislature,  ex- 
pressed in  plain  and  unequivocal  terms. 
That  such  an  enactment  is  indeed  attended 
in  some  cases  with  hardship,  must  be  ad- 
mitted ;  but  there  seemed  to  have  been  no 
alternative  for  the  legislature,  except  cither 
to  allow  these  individual  cases  of  hardship, 
or  to  submit  to  a  general  inconvenience; 
for,  unless  the  assignees  were  made  to  take 
the  property  of  the  bankrupt  as  it  stood 
at  the  time  of  the  bankruptcy,  this  general 
inconvenience  must  follow,  that  the  estate 
would  be  subject  to  all  the  fraudulent  or 
improvident  dispositions  and  conveyances 
wbicb  failing  men,  in  a  state  of  bankrupt- 
cy, will  inevitably  have  recourse  to.  That 
such  relation  was  intended  Is  evident  from 
the  consideration  that,  in  various  instances, 
where  the  individual  hardship  was  greater 
than  was  warranted  by  the  general  conve- 
nience, the  legislature  has  from  time  to 
time,  by  new  statutes,  cut  down  the  rela- 
tion in  particular  cases ;  as,  first,  in  the 
case  of  payment  of  debts  to  a  bankrupt 
before  notice  of  an  act  of  bankruptcy  (I 
Jac.  1.  c.  15);  next,  in  the  case  of  the  sale 
of  real  property  by  the  bankrupt,  where 
the  commission  is  not  sued  out  within  five 
years  after  the  secret  act  of  bankruptcy 
(21  Jac.  1.  c.  19);  again,  in  the  case  of 
payment  by  the  bankrupt  to  creditors  for 
goods  sold  (19  Geo.  2,  c.  32) ;  and  lastly, 
in  the  case  of  conveyances,  contracts,  and 
other  dealings  and  transactions  with  bank- 
rupts, hondjidc  made  and  entered  into  more 
tlian  two  calendar  months  before  the  date 
and  issuing  of  the  commission  (4G  Geo.  o. 
c.  6J).  All  which  provisions  of  the  legis- 
lature do  prove  and  establish  two  points : 
first,  that  such  relation  to  the  act  of  bank- 
ruptcy did  at  the  time  exist  under  the  pre- 
vious enactment;  secondly,  tliat  notln'ng 
short  of  the  authority  of  parliament  was 
sufficient  to  relax  the  severity  of  the  former 
law.  The  courts  of  law  have  uniformly 
held  such  construction  of  the  bankrupt 
acts.  I  will  refer  to  one  case  only,  namely, 
the  judgment  of  Lord  Ilardwicke,  when 
Chancellor,  in  Billon  v.  Hyde^  because  it 
appears  to  me  to  import  that  at  that  time 
he  did  not  consider  this  relation  to  the 
act  of  bankruptcy  to  be  a  fiction  of  law. 


Lord  Hardwicke  observes-— "^ It  U  iiid 
that  this  rule  (the  relation  to  tlie  act  «f 
bankruptcy),  founded  on  this  act  of  p«*-'' 
liament,  is  contrary  to  the  general  reisda 
of  tlie  law,  which  says,  that  fictions  efhw 
and  legal  relations  shall  not  enure  to  As 
wrong  of  any  one — which  is  a  general  rule, 
invented  to  support  the  right  and  eqsity 
of  the  case.     But  the  reason  of  taking  thii 
case  out  of  that  rule  is  plainly  this,  andtiie 
law  did  intend  it  on  this  general  rale,  that 
it  is  better  to  suffer  a  particular  mischief 
than  an  inconvenience,  and  the  legislature 
foresaw  that  there  would  be  a  particvlsr 
mischief,  which  they  cured  by  that  prori- 
so,  but  did  not  extend  it  further,  becauw 
the  inconvenience  on  the  other  hand,  of 
suffering  bankrupts    to  dispose  of  their 
effects  by  contracts  or  judgments,  would 
put  it  in  their  power  to  defeat  their  just 
creditors  of  their  debts,  so  that  it  wosNI 
be  difficult  commonly  to  find  out  whether 
there  was  a  mixture  of  fraud  ;  so  the  le« 
gislature  thought  it  better   to  lay  dowi 
that  general  rule."     Upon  these  grovnAi 
it  may,  I  think,  be  safely  concluded,  thift 
all  the  property  belonging  to  the  banknipC 
at  the  time  of  his  bankruptcy  passes  to  hii 
assignees  by  the  commissioners'  assiga* 
ment,  whatever  may  be  the  time  at  which 
such  assignment  is  executed. 

The  second  ground  above  referred  to  », 
that  there  is  no  exception,  express  or  in* 
plied,  in  the  bankrupt  act,  in  favour  of  the 
sheriff  executing  a  writ  after  a  secret  set 
of  bankruptcy.  So  that,  whilst  senrantt 
of  the  bankrupt,  judgment  creditors,  who 
set  the  law  in  motion,  vendees  at  the  she- 
riff's sale,  and  all  other  persons  who  ai« 
sist  in  selling,  disposing,  or  removii^  the 
goods  of  a  bankrupt  after  a  secret  act  of 
bankruptcy,  would  confessedly  be  held 
guilty  of  a  wrongful  conversion.  Neither 
is  the  sheriff,  by  reason  of  his  situatiod 
and  character,  exempted  from  the  saM 
liability.  That  there  is  no  express  exee^ 
tion  is  evident  from  perusing  the  words  of 
the  statute ;  if  there  be  any  exceptioOi 
tlierefore,  it  must  be  one  that  is  implied. 
Now,  the  only  ground  upon  whfdi  soA 
implied  exception  in  favour  of  the  sheriff 
is  contended  for,  resolves  itself  at  lastiafo 
the  hardship  of  his  case.  It  »  said  to  be 
a  hard  measure  to  make  him  answerahle 
where  he  is  obliged  to  execute  the  writ, 
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le  IB  acting  honestly  in  the  execu- 
lii  dutyi  and  is  umler  an  invincible 
:e  at  the  time,  that  the  floods  are 
Mfty  of  the  assignees.  The  qucs- 
Tefore  is,  whether  such  hardship 
iberiff  can  he  held  upon  any  legal 
to  work  an  exception  in  his  favour. 
;e  this  principle  were  to  be  admit- 
would  operate  not  only  in  cases 
he  ignorance  of  the  shcrifF  was 
ivincible,  but  in  many  others,  where 
exercise  of  caution,  inquiry,  and 
■tioD  would  have  been  suilicicnt  to 
evented  him  from  executing  the 
ich  a  construction,  therefore,  in 
» prevent  a  mischief  to  the  inilivi- 
ft  few  cases,  would  occasion  an  in- 
snce  to  the  creditors  at  lan;c  in 
Again,  in  how  many  other  cases 
}  law  hold  him  responsible  where 
ually  honest  in  the  performance  of 
',  and  his  difficulty  in  choosing  the 
urse  is  equally  great  ?  In  an  ex- 
against  A,  if  he  sells  the  goods  of 
li  are  in  A's  possession  and  appa- 
nerthip,  hy  loan  or  otherwise,  he 
I  in  trover  to  the  rightful  owner, 
ter  he  has  paid  over  the  money. 
re  tendered  to  him,  which  a])pear 
it  at  the  time,  he  is  hound  to  ac- 
n,  and  discharge  the  defendant  from 
Lody;  yet  if  they  fail  before  bail 
I  put  in,  the  sheriff  may  become 
ble  in  damages  to  the  plaint i If,  and, 
'obably,  for  the  amount  of  the  debt, 
inswerable  generally,  civilitcrf  for 
acta  of  his  bailiflTs,  for  voluntary 
permitted  by  them,  and  for  extor- 
f  the  hardship  is  urged  in  those 
le  answer  is,  that  tlic  ofllcers  give 
to  the  shcrifT;  but  it  is  obvious, 
their  securities  fall  bhort,  he  is 
ble  to  the  party,  in  his  purse  or  his 
I  would  refer  to  the  late  case  of 
}le  V.  Yountr,  already  stated  by  my 
I  Park  and  Taunton,  where  the 
vat  held  liable  for  the  execution 
uty,  under  circumstances  of  igno- 
qually  invincible  as  the  present. 
3gy,  therefore,  to  the  law  by  which 
riff's  responsibility  is  governed  in 
iher  cases,  the  mere  circumstance 
hip  ought  not  to  form  any  ground 
sption  from  his  liability   in  this 


particular  case.  After  all,  the  ofllce  of 
sherifFis  an  office  not  only  of  risk,  but  one 
of  profit  also.  So  says  Lord  Mansfield 
expressly,  in  the  case  of  Cooper  v.  Chltli/, 
so  often  referred  to— an  office  of  which 
mm  are  ready  to  take  the  risk  upon  them- 
selves for  the  sake  of  the  profit,  in  the 
character  of  under-sheriffs,  bailiffs,  and 
other  officers,  giving  the  sheriff  a  sufficient 
indemnity  to  .secure  him  against  any  da« 
mages  or  loss  from  acts  done  by  them  in 
his  name.  But  the  strongest  argument 
against  implying  an  exception  in  favour  of 
the  sheriff  appears,  to  my  mind,  to  be  the 
course  pursued  by  the  legislature  itself, 
above  adverted  to,  who  have  by  new  and 
distinct  statutes,  from  time  to  time,  created 
new  exceptions  from  the  retrospective  ope- 
ration of  the  assignment,  wherever  the 
hardship  to  individuals  was  deemed  suffi- 
cient to  call  for  it.  And  as  the  legishnturc 
has  $0  done  in  many  cases,  but  not  inter- 
fered in  the  present,  why  is  such  ex- 
ception to  he  engrafted  on  the  statute  by 
us,  whose  duty  it  is  to  declare  the  law,  and 
not  to  make  it  ?  Upon  these  grounds, 
therefore,  it  tippears  to  mo  that  no  excep- 
tion of  any  kind  exists  in  the  Bankrupt 
Act  in  favour  of  the  sheriff,  however  ho- 
nestly or  innocently  he  may  have  acted  in 
the  execution  of  the  writ  directed  to  him, 
if  he  does,  in  fact,  take  under  it,  not  the 
goods  of  the  defendant  in  the  suit,  but  those 
of  his  assignees.  And  this  appears  to  me 
to  dispose  of  the  whole  ])oint  in  contro- 
versy ;  for,  if  the  shcrifl'  appears  to  be 
liable  to  the  action  upon  the  construction 
of  the  statute  itself,  without  reference  to 
any  of  the  cases  upon  the  point,  I  think  it 
must  at  once  be  admitted,  that  there  is  no 
such  weight  of  authority  in  favour  of  the 
sheriff  from  the  decided  cases,  as  to  call  for 
any  contrary  decision.  Indeed,  the  weight 
of  authority  to  be  derived  from  cases  subse- 
quent to  that  of  Cooper  v.  Chilhj^  seems  to 
be  admitted,  in  the  argument  of  this  case  in 
the  Court  of  Exchequer,  to  be  against  the 
sheriff;  but  it  is  contended,  that  all  the 
latter  cases  proceeded  partly  upon  a  mis- 
conception of  the  case  of  Cooper  v.  Chitty^ 
and  partly  upon  the  ground  that  the 
earlier  case  of  Bailey  v.  Bun?iwg,  and 
some  others,  had  not  been  hrought  to 
the  attention  of  the  courts  of  law,  when 


lit 


EXCHEQUER  OF  FLEAS,  &c. 


deciding  such  latter  cases.  I  shall  sa- 
tisfy myself,  therefore,  with  making  a 
few  ohservations  upon  the  two  cases  of 
Cooper  V.  Chiity  and  Bailey  v.  Bunning,  as 
the  learned  Judges  who  have  preceded  me 
in  argument  have  gone  into  a  more  laboured 
detail  of  the  modern  cases ;  and  I  will  only 
observe,  lliat  they  form  a  connected  chain 
of  decisions  against  the  sheriff,  some  in  each 
court  of  common  law  at  Westminster  Hal], 
for  the  last  sixty  years.  Now,  with  respect 
to  the  case  of  Cooper  v.  Chitty,  it  may  be 
admitted  at  once  that  it  forms  no  authority 
for  the  present  case.  The  seizure  by  the 
sheriff  was  indeed  after  a  secret  act  of 
bankruptcy,  but  the  sale  did  not  take  place 
until  after  the  assignment,  and  at  a  time 
when  both  commission  and  assignment  were 
known  to  the  sheriff.  There  could,  there- 
fore, be  no  doubt  that  such  a  sale,  with 
such  notice,  was  a  wrongful  conversion  by 
the  sheriff,  although,  however,  the  facts  of 
the  case  do  not  agree  with  the  present. 
The  judgment  of  Lord  Mansfield  lays  down 
and  adopts  a  broad  distinction  between  the 
liability  of  the  sheriff  in  an  action  of  tres- 
pass, and  his  liability  under  tlie  same  cir- 
cumstances in  an  action  of  trover — holding, 
that  the  former  action  was  not  maintainable, 
but  that  the  latter  was.  And  it  seems  a 
sensible  and  rational  distinction,  that  the 
sheriff  having  acted  innocently  in  the  taking, 
should  not  be  liable  in  that  form  of  action 
in  which  the  jury  may  give  damages  for 
the  taking  distinct  from  the  value  of  the 
goods — but  that  he  shouhl,  neverthtless, 
be  subject  to  that  action,  in  which  the  pro- 
per measure  of  damages  is  the  actual  loss 
which  the  plaintiff  has  sustained  by  the  sale, 
and  the  case  of  Bailey  v.  Buutiing,  when 
rightly  understood,  affords  no  authority  in 
favour  of  the  sheriff,  where  he  has  sold  the 
goods.  Upon  looking  at  the  record  in  that 
case,  it  appears  that  it  was  an  action  against 
Mawley,  the  judgment  creditor,  and  Bun- 
ning,  the  bailiff  of  a  hundred  within  the 
county  of  Northampton.  The  bailiff  seized 
the  goods  after  a  secret  act  of  bankruptcy; 
but  he  never  sold  the  goods  at  all,  for  the 
jury  expressly  find,  *'tbat  the  money,  goods, 
and  chattels,  still  remain  in  the  hands  of 
Bimningy  neither  sold  nor  delivered  to 
Mawley.'*  And  upon  this  finding  the  jury 
declare  their  doubt  to  be,  whether  the  gooda 


were  well  taken  or  not  by  pretext  of  tbe 
writ  off,  fa.    Certainly,  a  very  inartificiil 
finding;  and  the  Court,  afler  argument  and 
time  to  consider,  bekl  that  the  origiapl  tdcr 
ing  was  lawful*    The  reportera  do  Mtd 
put  the  decision  upon  the  ground  of  th 
official  character  of  the  sheriff,  because  tke 
taking  by  him  was  lawful  by  Yirtue  of  the 
writ.     But  if  the  bailiff  in  that  case, Mis 
the  present,  had  not  only  seized  the  gopdi, 
but  had  sold  them,  or  delivered  then  oier 
to  the  judgment  creditor,  there  ia  netbg 
in  the  case  of  Bailey  v.  Dunning  to  ibew 
that  he  would  not  have  been  held  guilty  of 
a  wrongful  conversion.     I  look  npoq  the 
case  of  Bailey  v.  Bunning^  therefore,  to  be 
a  single  case,  standing  upon  very  pecnliv 
circumstances,  and  decided  upon  very  nar- 
row grounds;  and  that,  in  effect,  it  sayino 
more  than   tliat,  if  the  sheriff  makes  i 
seizure  in  obedience  to  a  writ,  which  seiswe 
is  lawful  at  the  time,  then  if  he  neitheridli 
the  goods,  nor  delivers  them  over  to  th^  jqil^ 
ment  creditor,  but  keeps  them  in  his  em 
hands  as  a  stakeholder  between  the  anig- 
nees  and  the  judgment  creditor,  the  origjnil 
act  of  taking  shall  not  be  held  unlawfnl  s» 
as  to  sustain  an  action  of  troTen     To  thit 
extent  it  shews  the  bailiff  was  favoured  ii 
his  ofRcial  character,  but  no  further.    B«t 
why,  under  the  circumstances  stated  ia  that 
special  verdict,  a  subsequent  demand  bf 
the  assignee,  and  a  refusal  to  deliver  of 
the  goods  to  him,  should  not  have  ben 
held  a  conversion,  if  tlie  special  verdict  had 
been   properly  framed,   I   confess  myself 
w holly  unable  to  discover.     But  ahhough 
the  jiidtrment  of  Lord    Mansfield,  in  tlie 
case  of  Cooper  v.  Chilly ^  propmmds  a  dis- 
tinction between  the  responsibility  of  tbe 
sheriff,  in  the  form  of  trespass  and  the  form 
of  trover,  not  called   for  by  the  circam" 
stances  of  that  case,  no  one  can  deny  tbit 
such  distinction  has  been  adopted  in  nume- 
rous decisions  in  the  courts  of  WestmiaitB 
Hall,  from  that  time  to  the  presenu    II 
has  been  inserted  in  text  writers  on  the  hf 
of  Bankruptcy  as  a  distinction  eatabliiUl 
by  undoubted  authority.  It  13  laid  dofvais 
digests   of  the   law   as   an  acknowie4|tJ 
principle.     It  has  been  acted  upon  lij  tin 
practisers  in  Westminster  Hall  of  the  pn? 
sent  day,  during  the  whole  of  tlieir  lifBfc 
without  the  slightest  suspicion  or  doubt  of 
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Imm.  Judicial  decisions,  in  courts 
p,  are  ranked  by  Lord  Hale  as  one 
rounds  or  constituents  of  the  com- 
r(44);  and  if  a  series  of  judicial 
I  are  riiewn,  some  in  each  court  of 
later  Halli  from  the  time  of  Cooper 
ff  down  to  the  present  |)erio(),  in 
he  sheriff  has  been  Iicld  liable  in 
Iff  seising  and  selling  after  an  act  of 
tcj,  but  before  a  coinmiRsion  ;  if 
the  ease  of  Cooper  v.  Chilty,  nor 
I  irhich  preceded  it,  do,  uhen  rightly 
lod,  contravene  that  principle,  surely 
etion  should  be  consiilered  as  at 
*n  if  the  principle  on  uliich  it  was 
y     csiablislicd    were    imolved    in 

I  cannot  conclude  without  adding 
greater  weight  to  the  opiiiiou  which 
formed  than  that  which  otherwise 
«long  to  it,  by  stating,  that,  upon 
sosaion   of  this  case   amongst  the 

after  the  argument,  the  late  cmi- 
learned  and  accurate  Loid  Chief 
of  the  King*s  Bench  declared  it  to 
'pinion,  that  iVoni  the  numerous  de- 
n  the  courts  of  Westminster  Hal), 

was  settled  against  the  bhcriff,  so 
eas  no  longer  a  subject  for  ar^u* 
ind  that  even  if  the  question  were 
grOf  he  should  come  to  the  same 
on.      For    the    rtasons,    therefore, 

have  stated  nl)ovc,  1  think  the  pre- 
gmcnt  should  be  reversed. 

Judgment  rcucisaL 


'        >     DEWITURST  l\  FJ:: ARSON. 

fi — Sheriff '«  officer — L ia h'dUtf. 

oerson  employed  by  a  sheriff's  officer , 
iking  the  arrest,  transfers  the  cuilody 
wrty  arrested  to  an  assistant  of  the 
he  f^cer  is  liable  to  the  penalties  of 
Geo.  2.  r.  28,  nolmthsLandtng  the 
i*s  name  is  also  in  the  wmront. 
ming  to  carry,  i.  e.  placing  a  parly 
'  on  a  coach f  for  the  purpose  if  be- 
veyed  to  prison,  within  twenty-four 
^er  the  arrest,  is  a  carrying  to  prison 
he  meaning  if  the  statute, 
miive  and  express  consent  of  the 

['i)  lisle*s  Hist.  Com.  Law,  c.  4. 


party  arrested,  is  necessary,  to  satisfy  ike 
words  **  voluntary  consent,"  and,  therefore,  a 
mere  acquiescence  in  the  proposal  of  the 
officer  to  take  him  to  a  tavern,  is  insufficient. 
The  mere  neglect  of  the  party  to  nominate 
some  " safe  and  convenient  dwelling-house" 
does  not  justify  the  officer  in  conveying  him 
to  prison  within  twenty -four  hours,  but  it  is 
the  duty  of  the  officer  previously  to  require 
him  to  nominate  (1). 

This  was  an  action  of  debt,  against  a 
sheriif's  officer,  for  penalties  under  stat. 
3:2  Geo.  2.  c.  28  :  first,  for  carrying  the 
plaintiff*,  after  he  had  arrested  him,  to 
a  public  victualling  and  drinking-house, 
without  his  free  and  voluntary  consent; 
and,  secondly,  for  carrying  the  plaintiff  to 
prison  within  four-and-twenty  hours  from 
the  time  of  the  arrest,  without  his  free 
and  voluntary  consent,  though  the  plaintiff 
did  not  refuse  to  be  carried  to  any  safe 
and  convenient  dwelling-house  of  his  own 
nomination  or  ap|)ointment.  The  defen- 
dant pleaded  the  general  issue. 

At  the  trial,  before  Vaughan,  B.,  at  the 
Summer  Assizes  for  the  county  of  Notting- 
ham, it  appeared  that  the  plaintiff  was 
arrested  by  one  Leadbetter,  an  assistant  of 
t]ie  defendant,  Pearson,  under  a  sheriff's 
warrant,  directed  to  Pearson  and  Wat- 
mough,  another  of  Pearson's  assistants, 
whose  name  was  occasionally  inserted  in 
the  warrants  which  Pearson  had  to  execute. 
Leadbetter,  on  takinrr  the  plaintiff,  told 
him  thathenuiRtrro  uitli  him  to  the  Granby, 
to  which  tlie  plain tiil*  replied  "  Very  well." 
Leadbetter  then  took  him  to  tlie  Granby 
]>nblic-house,  kept  him  there  all  night,  and 
the  next  morning  delivered  him  to  Wat- 
mough,  who,  within  the  space  of  twenty- 
four  hours,  placed  him  on  the  Amity  coach, 
for  the  purpose  of  being  conveyed  to  Not- 
tingiiam  Gaol.  The  defendant,  Pearson, 
had  told  Leadbetter  to  take  the  plaintiff 
time  enough  to  go  by  the  Amity  coach, 
and  was  present  when  he  was  placed  on 
the  coach. 

The  learned  fiaron  put  it  to  the  jury, 
whether  they  were  satisfied  that  the  plain- 
tiff was  taken  to  the  Granby  without  his 
free  and  voluntary  consent ;  and  whether 


(1)  Accord.  Simpson  v.  Rentoo,  It  Law  JourOi 
K.D.  157. 
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rhe  statute  requires  the  ex- 
sf  the  party  arrested  before 

tAe  him  to  a  public-house 
,  therefore,  the  question  of 
consent  should  have  been 
ly  to  the  jury.  In  general, 
SQmed,  that  every  person  is 
he  law ;  but  as  the  .'Jrd  sec- 

contcmplates  the  ignorance 
nd  makes  provision,  on  that 
lis  protection,  by  requiring 

certain  clauses  shall  be  dc- 

by  the  bailiff,  it  may  fairly 
that  it  lies  upon  tlie  oflicfr 
i  has  asked  and  obtained  an 
It. 

he  argument,  that  the  party 
ind  to  nominate  a  house  to 
1  be  carried,  is  met  by  the 
>  the  time  when  that  nomi- 

made.  Must  it  be  imnie- 
!  arrest  ?  or  when  does  the 
The  statute  prohibits  the 
irrying  the  party  to  prison, 
lall  refuse  to  be  carried  to 
I  convenient  dwelling-house 
ion."  Now  refusal  implies  an 
d  presupposes  that  the  party 
ed  to,  to  nominate.  Here, 
!  was  no  application  to  the 
ninate. 

Cur,  ado,  vult. 

—This  was  an  action  on  the 
38,  against  a  bailiff,  on  two 
or  carrying  to  a  tavern  with- 
fTs  free  and  voluntary  con- 
condly,  for  carrying  to  gaol 
four  hours  from  the  time  of 
he  facts  were  shortly  these : 
?cted  to  Pearson  and  Wat- 
t  the  plaintiff,  was  delivered 
to  Pearson  to  be  executed. 
I  an  assistant  to  Pearson,  and 
time  to  time,  had  his  name 
y  the  warrants.  He  had  an- 
of  the  name  of  Leadbetter, 
arrest.  At  the  time  he  made 
said  to  the  plaintiff,  **  You 
me  to  the  Granby ;"  the 
"Very  well,"  and  he  went 
Jie  Granby,  where  he  was 
!  following  morning,  when 
nsferred  him  to  Watmough, 
n  the  top  of  the  coach  Tor 
,  II.— ExcriEu.  Pi. 


the  purpose  of  taking  him  to  prison.  Now, 
in  the  first  place,  it  was  contended,  that 
the  act  of  Watmough  in  putting  the  plain- 
tiff on  the  coach  to  carry  him  to  prison, 
was  not  an  act  for  which  Pearson  was 
responsible,  lliis  objection  was  overruled 
at  the  time,  and  we  think  rightly,  as  the 
arrest  was  not  made  by  Watmough,  but  by 
Pearson.  Watmough  stands  in  a  double 
character ;  he  is  the  officer  named  in  the 
warrant,  and  he  is  also  an  assistant  to 
Pearson;  but  there  is  no  difTicultv  in  this 
case,  as  he  must  be  taken  to  Imve  acted 
as  one  assistant  to  Pearson,  in  the  same 
manner  that  Leadbetter  acted  as  another 
assistant.  Pearson  sees  that  fact  of  tiic 
plaintiff* being  taken  to  prison.  He  looks 
out  of  his  house,  and  sees  his  family  in 
distress;  and  it  seems  to  me,  he  approves 
and  recognizes  the  act;  and  it  becomes  his 
own  act* 

Another  question  arising  upon  the  act 
was,  whether  putting  a  party  on  the  coacli 
for  the  purpose  of  carrying  him  to  prison, 
witliin  twenty- four  hours,  was  a  carrying 
to  prison  within  that  time.  It  was,  very 
properly,  not  much  discussed,  because, 
when  we  come  to  consider,  the  object  of 
the  act  was  to  give  the  party  an  opportu- 
nity to  procure  bail,  or  money  to  pay  the 
debt ;  it  is  obvious  that,  if  the  officer  who 
arrests  were  at  liberty  to  put  the  party  in 
a  state  of  being  carried  to  prison  before 
the  twenty-four  hours  had  expired,  the 
time  allowed  with  that  view  would  be 
abridged,  and  in  many  cases,  where  the 
prison  was  at  a  distance,  might  be  entirely 
consumed  in  carrying  him  thither. 

The  act  in  question  was  passed  for  the 
ease  and  relief  of  persons  with  respect  to 
imprisonment  of  their  bodies,  and  it  has 
two,  amongst  other  provisions,  u|)on  which 
the  present  question  turns — one  as  to  car- 
rying the  person  arrested  to  a  tavern  with- 
out his  free  and  voluntary  consent;  the 
other  as  to  taking  him  to  prison  within 
twenty-four  hours.  This  latter  clause  is 
very  material,  because  the  expression  of 
refusal  is  in  very  peculiar  terms.  The 
words  are,  "  nor  shall  carry  any  such  per- 
son to  any  gaol  or  prison,  within  four 
and  twenty  hours  from  the  time  of  such 
arrest,  unless  such  person  or  persons  so 
arrested  shall  refuse  to  be  carried  to  some 
safe  or  convenient  dwelling-house  of  his, 
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licr,  or  their  own  nomination  or  appoint- 
ment;" and  then,  and  in  such  case,  it  shall 
be  lawful  for  any  such  sheriff,  or  other 
officer  or  minister,  to  convey  or  carry  the 
person  or  persons  so  arrested,  and  refusing 
to  be  carried  to  such  safe  and  convenient 
dwelling-house  as  aforesaid,  to  such  gaol 
or  prison,"  &c.  Therefore,  the  officer  is 
justified  in  carrying  the  party  to  prison 
within  four  and  twenty  hours,  if  he  refuses 
to  be  carried  to  a  dwelling-house  of  his 
own  nomination.  There  is  another  clause 
in  the  act  which  throws  a  light  on,  and 
furnishes  a  clue  to  the  construction  of  this 
provision, — I  mean,  the  third  section,  the 
object  of  which  is  declared  to  be,  that  no 
person  shall  suffer  by  reason  of  his  igno- 
rance of  the  provisions  of  the  act.  It  re- 
quires, that  the  sheriff  shall  deliver  to  his 
officer  a  copy  of  the  clauses  of  the  act, 
and  shall  make  it  part  of  the  provision  of 
the  officer's  bond,  that  he  shall  deliver  a 
copy  of  such  clauses  to  every  person  whom 
he  shall  arrest  and  carry  to  a  tavern ;  and 
before  the  party  calls  for,  or  is  supplied 
with  anything,  he  is  to  have  the  privilege 
of  reading  it.  The  first  question,  then,  is, 
what  is  the  fair  construction  to  be  put 
upon  the  words,  "  without  his  free  and 
voluntary  consent*'?  Is  it  not,  on  the 
assumption,  that  the  party  may  be  igno- 
rant of  his  rights,  that  the  act  takes  spe- 
cial care  he  shall  be  informed  of  his 
rights  ?  If  the  party  knows  his  rights,  and 
the  officer  is  aware  that  he  docs,  then  he 
may  not  require  so  much  information ;  but 
it  seems  to  me  that  the  giving  of  "free 
and  voluntary  consent"  in  the  sense  in- 
tended by  the  act,  is  very  different  from 
making  no  objection.  I  think  it  assumes, 
that  the  party  is  apprized  of  his  right  to 
object  to  go  to  the  tavern ;  and,  I  think, 
viewing  the  provisions  of  this  act  as  for 
the  relief  of  the  party  arrested,  when  the 
expressions  **  free  and  voluntary  consent" 
were  made  use  of,  it  was  intended,  that 
the  mind  of  the  party  should  be  put  into 
action,  and  that  the  officer  should  make 
out,  not  only  that  it  was  not  against  his 
consent,  but  that  his  will  was  active  in 
consenting.  'J'he  second  <}uestion  is,  what 
construction  is  to  be  put  upon  the  words, 
**  unless  such  person  shall  refuse  to  be 
carried  to  a  safe  and  convenient  dwelling- 
house  of  his  own  nomination"?  and  the 


point  raised  on  these  words  was,  whethe*^ 
such  person  could  be  considered  as  i^efo^ 
ing  to  be  carried,  unless  he  had  been  pr^ 
viously  required  to  nominate  some  pla^ 
to  which  he  might  be  carried.     It  see^^ 
to  me  that  it  is  the  duty  of  the  officer  ^^ 
ask  the  party  to  nominate  some  safe  ^nj 
convenient  dwelling-house,  and  to  say,  *//' 
you  do  not,  I  must  carry  you   to  gaoL' 
The  act  does  not  say,  if  the  party  shall 
neglect  or  omit,  but  **  refuse,"  which  is  a 
much  stronger  word.  If  the  person  neglect 
or  omit,  he  may  be  ignorant.     I  think  the 
proper  construction  of  the   language  is, 
that  there  must  be  an  active  re^sal  on 
the  part  of  the  person  arrested.     Unlets 
a  question   is  proposed,  so  that  he  may 
exercise  his  discretion,  there  is  not,  as  it 
seems  to  me,  a  refusal.   If  the  officer  says, 
*  I  am  about  to  carry  you  to  prison,  will 
you  nominate  some  place,'  the  party  then 
may  refuse,  but  he  cannot  be  said  to  re- 
fuse unless  he  be  required  to  nominate. 

Vaughan,  B. — I  think  that  this  case 
ought  to  go  down  to  a  second  inquiry, 
when  the  facts,  possibly,  may  be  more  fully 
elicited,  and  should  the  parties  think  pro- 
per, the  matter  raising  these  very  impor- 
tant questions  may  be  put  upon  the  record. 
Looking  at  the  complicated  nature  of  the 
clauses  of  this  act  of  parliament,  I  think 
the  case  deserves  further  consideration. 
It  is  an  act  which,  although  highly  reme- 
dial, is  at  the  same  time  highly  penal,  and 
the  mode  of  construing  it  is  of  very  general 
importance  to  all  sheriffs'  officers,  to  cre- 
ditors, and  to  all  debtors,  cither  unfortu- 
nate or  fraudulent.  The  jury  found,  that 
the  party  arrested  was  not  carried  to  gaol 
without  his  free  and  voluntary  consent 
The  evidence  of  this  w^as  slight,  but  I  am 
not  prepared  to  say  it  was  insufficient 
But  the  verdict  has  been  objected  to,  cm 
the  ground  of  a  misdirection,  as  a  negative 
consent  is  not  sufficient ;  and  it  has  been 
argued  at  the  bar,  that  an  express  and  po- 
sitive consent  is  necessary,  and  that  it  is 
not  sufficient  that,  from  circumstances,  an 
implied  consent  may  be  inferred.  I  think 
that  the  jury  were  bound  to  be  satisfied 
that  tlie  party  went  to  prison  with  his  free 
and  voluntary  consent ;  but  that  it  is  not 
necessary  it  should  be  given  in  any  form 
of  words,  but  may  be  inferred.  The  other, 
considering  the  penalties  are  so  very  heavy, 
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7  grave  question.  I  am,  by  no 
prepared  to  say,  that  it  is  not  the 
the  bailifF  to  put  the  question  to 
^,  whether  he  will  nominate  a  safe 
venient  dwelling-house,  to  which 
je  carried,  and,  I  think  it  esscn- 
that  ground  also,  that  the  case 

0  down  again  for  further  inquiry. 
BT,B. — It  has  long  been  the  policy 
aw  of  England  to  give  a  creditor, 
ain  extent,  the  means  of  pressure 

1  debtor,  by  arresting  and  impri- 
tm  unless  he  find  bail  for  his  ap- 
•  The  execution  of  the  process 
trrest  is  committed  to  the  sheriff, 
gates  it  to  his  ofHcers.  It  had  been 
y  experience,  that  the  officers  who 
.  this  process  abused  the  powers 
Ich  they  were  intrusted,  for  the 
of  oppression  and  extortion.  To 
hese  practices  and  to  protect  the 
ate  persons  who  should  be  subject 
power,  the  stat.  22  &  23  Car.  2. 

0  passed.  That  act  is  entitled, 
for  the  relief  and  release  of  poor 
d  prisoners  ;*'  and  the  9th  section 
some  of  the  provisions  which  are 
titly  incorporated  into  the  statute 
ch  this  action  is  founded :  it  made 
111  to  take  the  person  arrested  to 

without  his  free  and  voluntary 
10  as  to  charge  him.  This  clause 
active  in  some  respects  ;  among 
lOUgh  it  prohibited  certain  acts,  it 
inflict  a  specific  penalty.  The 
*ars,  which  had  elapsed,  had  not 

the  conduct  of  sheriffs'  officers  ; 
12  Geo.  2.  c.  28.  was  passed.  The 
'  that  statute  is  to  be  learned  from 
nd  its  preamble.  It  is  entitled, 
for  the  relief  of  debtors  witli  rc- 
he  imprisonment  of  their  persons." 

1  the  other  part  of  the  statute  is 
enefit  of  creditors,  to  oblige  deb- 
»  shall  continue  in  prison  bv^yond 
time  to  make  discoveries  of,  and 
J  on  oath,  their  estates  for  the  cre- 
inefit.  The  preamble  of  the  sta- 
•"  Whereas  many  persons  suffer 
pprcssion  of  inferior  officers  in 
ition  of  process  for  debt,  and  the 
of  gaolers  to  whom  such  debtors 
nitted ;  for  remedy  whereof  it 
sasonable  not  only  to  enforce  the 
I  of  the  laws  now  in  being  against 


such  oppressions  and  exactions,  more  es- 
pecially several  clauses  in  the  statute  of 
Car.  2,  but  likewise  to  make  some  further 
provision  for  the  ease  and  relief  of  debtors 
who  should  be  willing  to  satisfy  their  cre- 
ditors to  the  utmost  of  their  power."  Then 
it  proceeds  to  the  enacting  part — "  Be  it 
enacted,  that  no  sheriff,  &c.  shall  carry  or 
convey  any  person,  by  him  arrested,  or 
being  in  custody  by  virtue  or  colour  of 
any  action,  writ,  process,  or  attachment,  to 
any  tavern  without  tlie  free  and  voluntary 
consent  of  the  person  so  arrested  and  in 
custody.'*     This  being  the  object  and  in-* 
tention  of  the  legislature,  and  these  being 
the  words  used  to  carry  that  intention  into 
effect,  we  are  not  to  frustrate  the  object 
of  the  act  by  giving  a  forced  and  strained 
construction,  because  they  impose  a  pe- 
nalty.    The  words  are,  I  think,  to  be  un- 
derstood in  their  plain  and  obvious  sense. 
Now,  what  arc  the  facts  proved  in  this 
case  ?     The  evidence  is,  that  Lcadbettcr 
watched  the  plaintiff  while  he  was  con- 
versing with  another  person.  When  he  had 
quitted  that  person,  Leadbetter  arrested 
him,  taking  him  by  the  collar  or  the  coat, 
and  keeping  hold  of  him  until   he  had 
lodged  him  in  the  Granby ;  that  is  proved 
by  the  evidence  of  eye-witnesses.     It  had 
been  proved,  before,  that  the   defendant 
Pearson  was  the  sheriff's  officer  ;  that  the 
warrant  was  directed  to  him  and  to  Wat- 
mough  ;  that  Leadbetter  and  Watmough 
were  his  assistants ;  and  that  the  plaintiflf 
was   kept   at   the   Granby   till   the   next 
morning,  when  he  was  taken  by  the  Amity 
coach  to  the  county  gaol  by  Watmough  ; 
and  that  Pearson  stood  by,  and  looked  on 
when  the  plaintiff  was  mounted  upon  the 
coach ;  but  it  was  then  contended,  that  the 
evidence  did  not  reach  Pearson.    This  was 
done  to  drive  the  plaintiff  to  call  Lead- 
better  as  his  witness.     A  plaintiff  ought 
to  have  the  ready  means  of  seeing  the 
officer  of  the  law,  who  executes  process 
either  on  his  person  or  his  goods.     By 
the   manoeuvres   of  the  sherifl''s  officer,  a 
plaintiff  is  frequently  put  into  difficulty 
about  this  subject ;  and  I  have  witnessed 
great  injustice,  from  a  plaintiff  being  com- 
pelled to   put  into  the  witness  box  the 
officer  himself,  who  has  been  the  real  and 
substantial,  though  not  the  nominal  defen- 
dant ;  and  who  has,  under  the  influence  of 
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the  interest  which  he  had  in  the  cause,  de- 
feated the  plaintiiTs  cas^.  Leadhetter  was 
then  called  by  the  plaintiff,  and  Leadhetter 
proved  that  he  arrested  the  plaintiff  by  the 
order  of  |Pearson  ;  that  Pearson  knew  of 
the  arrest  immediately  afler  it  was  made, 
and  that  he  was  taken  to  the  Granby.    By 
this  evidence,  the  onus  of  the  proof  that 
the  plaintiff  was  taken  to  the  Granby  with 
his  free  and  voluntary  consent,  was  thrown 
upon  the  defendant.     The  defendant  at- 
tempted to  make  that  out  by  the  further 
evidence   of  Leadhetter.     Leadhetter,  on 
his  further  examination,  says,  '*  I  went  up 
to  him,  and  said,  '  You  must  go  with  me 
to  the  Granby.'     He  said,  *  Very  well.*    I 
took  hold  of  him,  (Pearson  having  given 
me  charge  to  take  care  of  him)  ;  he  made 
no  objection  to  the  Granby;  he  did  not 
ask  to  go  to  any  other  house.*'     This  is 
dictation  on  the  one  hand  and  submission 
on  the  other ;  and  this  submission  is,  in 
my  opinion,  something  very  different  from 
what  the  statute  meant  by  free  and  volun- 
tary consent.     It  is  nothing  like  the  free 
and  voluntary*consent  of  a  man^^who  is  to 
have  an  option,  and  who,  I  think  further, 
is  to  be  apprized  that  he  has  that  option. 
This  is  a  species  of  case  in  which  the 
knowledge  is  all  on  one  side,  and  in  which 
the  legislature  has  contemplated  the  igno- 
rance of  the  person  arrested  as  deserving 
of  especial  protection.  This  appears  by  the 
^rd  section — ''And  to  the  intent  that  no 
person  may  suffer,  by  reason  of  his  igno- 
rance of  the  provisions  made  by  this  act, 
be  it  enacted,  that  the  sheriff  shall  deliver 
a  printed  copy  of  the  clauses  to  the  officer 
who  shall  arrest  any  person,  and  shall  make 
it  part  of  the  condition  of  his  bond,  that 
he  shall  and  will  shew  and  deliver  a  copy 
of  the  said  clauses  to  every  person  he  shall 
arrest,  and  carry,  or  go  with  to  any  public 
or  other  house  where  liquor  is  sold,  and 
shall  and  will  permit  every  such  person 
who  shall  be  arrested,  or  any  friend  for 
him,  to  read  over  the  same  clauses  before 
any  liquor  shall  be  called  for.  And  in  case 
any  officer  shall  offend  against  the  pre- 
mises, besides  the  breach  of  the  security 
bond,  every  such  offence  shall  be  deemed 
a  misdemeanour." 

It  may  be  doubtful  whether  the  officer 
is  compellable  to  produce  the  printed 
clauses  before  he  has  taken  his  prisoner  to 


the  public-house,  but  he  is  not  to  take  him  to- 
a  public-house  without  his  free  and  volun* 
tary  consent.  A  submission  to  the  direc- 
tion of  an  officer,  who  has  him  by  the  col- 
lar, is,  in  my  opinion,  very  unlike  a  free 
and  voluntary  consent. 

llie  second  point  in  this  cause  ariaes  on 
a  subsequent  part  of  the  same  clause  ii^ 
the  act — "  nor  shall  carry  any  such  persor\ 
to  any  gaol  or  prison  within  twen^-fi>ii:^ 
hours  from  the  time  of  such  arrest,  wile^^ 
such  person  so  arrested  shall  refuse  to  be 
carried  to  some  safe  and  convenient  dwelJL 
ing -house  of  his  own  nomination  or  ap* 
pointment,  &c. ;  and  then,  and  in  eTeir 
such  case,  it  shall  be  lawful  for  the  sherif 
to  convey  or  carry  the  person  so  arrested, 
and  refusing  to  be  carried  to  such  safe  and 
convenient  dwelling-house,  to  such  gaol  or 
prison  as  he  may  be  sent  to,"  &c    The 
jury  found,  and  rightly,  that  the  plaintiir 
was  sent  off  within  the  twenty-four  hoon. 
The  question  is,  whether  the  twenty-finir 
hours  commence  at  the  sending  ofi)  or  at 
the  depositing  in  prison.    What  is  the  ob- 
ject in  giving  this  delay  ?     It  is  to  enaUe 
the  debtor  to  give  an  appearance,  or  bsil, 
or  to  agree  with  the  person  at  whose  suit 
he  is  arrested ;  if  the  defendant's  construc- 
tion be  a  true  one,  and  the  arrest  shall 
take  place  sixty,  or  seventy,  or  eighty  milet 
from  the  county  town,  he  may  be  sent  off 
instantly  on  his  arrest,  and  then  he  is  de- 
prived of  all  opportunity  of  procuring  hail 
or  agreeing  with  the  plaintiff;    this  would 
be  giving  a  strained  construction  to  the 
words,  which  would  totally  defeat  the  ob- 
ject of  the  act.     The  carrying  must  mean 
the  beginning  to  carry ;  the  debtor  is  to 
have  the  whole  twenty-four  hours,  for  the 
purpose  of  procuring  bail,  or  agreeing  witli 
the  person  at  whose  suit  he  is  arreted; 
and  whether  he  is  taken  away  at  the  esd 
of  one  hour  or  twenty-three  hours,  tbe 
officer  incurs  the  penalty — he  is  not  to 
abridge  him  of  a  minute.     It  has  been  ar- 
gued by  the  counsel  for  the  defendant,  tha^ 
because  the  plaintiff  did  not  nominate  say 
other  place,  he  refused  to  nominate.    B^ 
fore  he  can  refuse  the  proposition,  it  taoA 
be  made:  the  proposition  was  never madc^ 
and  he  never  did  refuse.     Here  aflain  tke 
defendant  has  had  the  benefit  fS  Lead- 
better's  evidence,  and  he  haanot  Tentored 
to  state,  that  the  plaintiff  refiised  to 
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r  that  he  evef  infonned  him^he  had 
Nee  upon  the  suhject.  I  have  no 
irhalever  that  the  penalty  has  been 
dL  The  point  taken  by  my  Brother 
t  that  the  defendant  is  not  liable  for 
I  the  phuntiff  offby  the  Amity  coach, 
»  that  was  the  act  of  Watmough 
ippeara  to  roe  not  to  be  sustainable 
mrect  view  of  the  evidence.  I  will 
r  that  an  action  might  not  have  been 
it  against  Watmough ;  but  I  have 
bt  Ukat  the  action  lies  against  Pear- 
Pearson  is  the  principal ;  Leadbetter 
atmough  are  his  assistants.  Wat- 
'a  name  is  put  into  the  warrant,  but 
n  sets  Leadbetter  (whose  name  is 

the  warrant,)  to  execute  the  war- 
md  Pearson  directs  Leadbetter  in 
oaaDiier  the  warrant  is  to  be  exe- 

the  execution  of  it  is  reported  to 
Irectly  afler.     About  this  time,  the 

arrives  :  Leadbetter  delivers  the 
ff  to  Watmough,  and  Watmough 
him  by  the  coach  to  Nottingham ; 
in  standing  by  when  the  coach  sets 
id  looking  at  him.  For  that  act 
NH  MM  dearly  responsible. 

Rule  ahtoltUe* 


16.   \    nnTH  r.  macdoxald. 

iringoi — Irregularity, 

Sifrm^«,  Mowed  to  iaue  on  an  agida^ 
ich  doei  noi  slate  that  a  copy  of  the 
me  left  at  the  defendanCe  housct  is  not 
lair. 

a  motion  by  Bnshy^  to  set  aside  a 
kf  diitrmgast  issued  under  a  Baron's 
.  for  irregularity,  on  the  ground,  that 
Bdavit  on  which  it  was  obtained,  did 
ate  that  a  copy  of  the  writ  was  left  at 
tfendant*s  dweUing-house. 

B  Court  said — ^That  although  it  had 
laid  down  as  a  general  rule,  that  a 
must  be  left,  before  the  distringas 
I  be  allowed  to  issue ;  yet,  that  it  was 
lie  at  the  discretion  of  the  Judge;  and, 
qaently,  the  omission  to  state  the  fact 
r  affidavit  was  no  irregularity. 

Rmlereftteed, 


1855.     )  . 

J         1 6      i      ^^^     ''^'  WINOYIILO  9.  K0«« 

Ejectment — Service  of  the  Declaration. 

The  premises  were  unoccupied,  and 
situated  at  Streatharo,  and  the  service  was 
made  on  tite  tenant's  wife,  at  his  dwelling- 
house,  at  Wandsworth. 

Whitmore  moved  for  judgment  against 
the  casual  ejector. 

RuU  granted. 


1855.     7 
Jan.  51.  3 


DOB  dem.  cocKBoaN  e.  bob. 


A  copy  of  the  declaration  was  delivered 
to  the  daughter  of  the  tenant  in  possession, 
and  explained  to  hen  She  said,  her  father 
was  ill  up  stairs,  and  she  would  go  up  and 
inform  him.  She  went  up  stairs,  and,  on 
coming  down,  she  said,  she  had  told  him, 
and  explained  it  to  him. 

On  a  motion  by  John  Jervis^  for  judgment 
against  tlie  casual  ejector-* 

Per  Curiam, — This  is  not  the  case  of  a 
tenant  absent  from  home ;  and  it  was  rea- 
sonable that  the  party  should  not  insist  on 
going  up  stairs  to  make  a  personal  service. 

Huk  granted. 


1855.    ) 
Jan.  25.  y 


HAUBTT  e.  AUBRBT  AMD 
STONB. 


Bail  Band,  Staying  Proceedings  on. 

An  affidavit  to  stay  fnoeeedings  on  the 
bail-bond^  on  bcha\fofthe  defendant^  although 
heiean  infantt  nuut  state  thai  he  has  a  good 
defence  "  upon  the  merits.'^ 

The  affidavit  on  which  Espinasse  had 
obtained  a  rule  to  stay  the  proceedings  on 
the  bail-bond,  stated  that  Stone,  one  of  the 
defendants,  (an  infiuit»)had  '*a  good  defence 
to  the  action." 

Erle^  for  cause,  objected,  that  it  should 
have  gone  on  to  depose,  that  he  had  "  a 
good  defence  on  tlie  merits." 

The  CouBT  thought  that  essentia} ;  and, 
therefore — 

Rule  dieehargedf  with  costs. 


150 


EXCHEQUER  OF  PLEAS,  &c. 


} 


CRUMP  17.  ADMBT  AND 
PAGE. 


18SS. 

Jan.  12,  21. 

Arhttratwn  —  Suhmisston  —  Construction 
— Evidence — Pleading. 

In  an  agreement  of  reference  empowering 
an  arbitrator  to  settle  and  fix  an  annuity  to 
he  purchased  hy  executors  for  the  widow  of 
their  testator,  and  **  in  case  the  said  arhi^ 
trator  shall  award  any  such  annuity,  he  shall 
or  may  award  the  same  with  a  proviso  that,  in 
case  of  a  deficiency  of  assets  of  the  testator, 
the  annuity,  or  the  fund  from  which  the  same 
shall  arise,  shall  abate  in  the  same  manner 
as  if  it  were  a  provision  in  the  will,**  the 
word  "  shair*  is  imperative ;  and  the  arbi- 
trator is  bound  to  insert  the  proviso  in  his 
award. 

If  the  agreement  be  not  under  seal,  in  an 
action  on  the  award,  the  defendant  may 
give  in  evidence,  deficiency  of  assets  under 
the  general  issue. 

If  a  plea,  professing  to  answer  the  whole 
of  a  count,  leave  a  good  part  of  the  count 
unanswered,  the  plaintiff  is  entitled  to  judg- 
ment on  a  general  demurrer. 

The  declaration,  which  was  in  assump- 
sit, stated,  in  the  first  count,  that,  thereto- 
fore, to  wit,  on  the  30th  of  March  1831, 
in  the  county  of  Salop,  by  a  certain  agree- 
ment in  writing  then  and  there  made  be- 
tween the  plaintiff,  of  the  one  part,  and  the 
defendants,  of  the  other  part, — reciting, 
that  Edward  Crump,  then  deceased,  being 
a  widower,  made  and  duly  executed  his 
last  will  and  testament,  in  writing,  bearing 
date  on  or  about  the  8th  day  of  November 
1828,  and  thereby  appointed  the  said  John 
Adney,his  son-in-law,  and  Thomas  Onions, 
joint  executors ; — and  further  reciting,  that 
the  said  Edward  Crump,  being  still  a  wi« 
dower,  on  or  about  the  1 6th  of  July  1 829, 
intermarried  with  the  plaintiff;  and  that 
the  said  Edward  Crump,  on  or  about  the 
20th  of  January  1830,  being  then  in  a 
weak  state  of  body,  gave,  as  it  was  alleged, 
instructions  to  William  Fifield,  his  medical 
attendant,  to  procure  a  codicil  to  be  made 
to  his,  the  said  Edward  Crump's,  will,  in 
favour  of  his  said  wife  ;  and  that  the  said 

William  Fifield,  on  the day  of  the 

same  month  of  January,  attended  at  the 
office  of  Messrs.  Pritchard  &  Sons,  solici- 
tors, and  requested  them  to  prepare  such 


codicil,  which,  for  reasons  then  ghren  tc: 
the  said  William  Fifield,  they  declined 
and  that  the  said  William  Fifield  aftei^ 
wards,  on  the  30th  of  the  same  month  ^ 
January,  waited  upon  Thomas  Oitton,  s^ 
licitor,  and  gave  him  several  verbal  ^^ 
structions  for  such  intended  codicil,  wh%^  ^ 
instructions  were  then,  at  the  request      ^ 
the  said  William  Fifield,  taken  down     ^ 
writing  by  the  said  Thomas  Gitton ;  ^^^ 
that  the  same  instructions  were  as  in  cj^ 
said  agreement  in  that  behalf  mentioned 
and  set  forth ; — and  further  reciting,  that 
the  said  Edward  Crump  died  on  or  about 
the  14th  February  1830,  without  hxmg 
executed  such  instructions  for  a  codicil,  or 
the  same  having  been  otherwise  reduced 
into   any  other  form   for   that  purpose; 
and  that  the  plaintiff  had  entered  a  caveat 
against  the  proof  of  the  will,  unless  the 
paper  of  instructions  was  proved  there* 
with,  and  that  disputes  had  arisen  between 
the  parties  relative  thereto ;  and  further, 
that  the  said  John  Adney  and  his  family, 
and  the  said  Thomas  Page,  being  materi- 
ally interested  in  the  said  will  of  the  said 
Edward   Crump,   had    agreed  with    the 
plaintiff  to  purchase  in  the  public  fundi 
such  annuity  (if  any  such  should  be  award- 
ed), for  her  life,  or  else  in  the  joint  names 
of  trustees  to  be  appointed  by  the  there- 
after named  Charles  Blake  Allnatt,  such 
a  sum  of  Si.  per  cent,  consols  as  would 
produce  from  the  dividends  such  annuity 
as  should  be  settled  and  fixed  by  the  said 
Charles  Blake  Allnatt,  upon  due  considera- 
tion of  the  facts   aforesaid,  and  of  sudi 
other  facts  and  circumstances  as  might  be 
adduced  and  proved  before  him,  as  could 
entitle  the  plaintiff  to  any  such  annuity, tir 
otherwise,  to  any  share  or  thirds  of  the 
personal  estate  of  the  said  Edward  Crump, 
deceased,  and  of  the  charges  of  establish- 
ing the  said  paper  of  instructions,  as  fitf 
as  the  personal  estate  was  or   might  he 
affected  thereby ;  and  of  the   said  paper 
being  imperative,  as  far  as  the  real  and 
personal  estate  was  included   therein,  or 
otherwise  howsoever ;  and  of  the  advan- 
tage which  the  said  parties  mutually  had 
in  avoiding  legal  proceedings,  and  in  sav- 
ing the  expenses  thereof;  and,  all  proper 
abatement  and  allowances  being  made  in 
respect  thereof,  such  annuity,  if  any  such 
should  be  awarded,  to  be  in  lieu  of  every 
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I  intended  for  the  plaintiff  by  the 
sr  of  instructions,  and  in  lieu  of  all 
common  law,  to  which  the  plain- 
it  otherwise  be  entitled  out  of  the 
estate  aforesaid,  but  in  nowise  to 
r  claims  to  dower  out  of  the  real 
ate  of  the  said  Edward  Crump, 
s  paid  and  made  {^ood  by  the  de- 
as  aforesaid,  to  the  plaintiffs, 
day  of  the  death  of  the  said  Ed- 
iimp  until  the  actual  purchase  of 
uity ;  and,  in  case  the  said  Charles 
llnatt  should,  by  his  award,  direct 
lends  only  of  the  money  to  be  in- 

0  be  paid  to  plaintiif,  that  then, 

1  deatn  of  the  plaintiff,  tlie  said 
ndsy  and  principal  money,  to  go 
»ng  to,  and  to  be  transferred  by 

trustees  to  the  defendants  as 
1,  their  executors,  &c., — It  was 
nritncssed,  that,  for  the  purpose  of 

the  intention  of  the  said  parties 
;ution,  each  of  them,  the  plaintiff 

defendants,  did  thereby  promise 
e  to  and  with  the  other  of  them, 
plaintiff  and  tlie  defendants,  and 
pectivc  executors  and  administra- 
uld  and  would,  on  their  respec- 
a  and  behalfs,  well  and  truly  stand 
,  abide,  perform,  fulfil,  and  k(*ep 
d,  arbitrament,  final  end,  and  de- 
ion  of  Charles  Blake  Allnatt,  of 
ury,  barrister-at-law,  arbitrator 
y  and  between  the  said  parties,  to 
rbitrate,  and  determine  concerning 
ters  aforesaid,  so  as  such  award 
e  made,  &c.  &c.  And  it  was  also 
there  further  agreed,  in  writing,  be- 
e  plaintiff  and  the  defendants,  that, 
the  said  arbitrator  should  award 
1  annuity  as  aforesaid,  he  should  or 
ward  the  same  with  a  proviso, 
rase  of  a  deficiency  of  assets  of  the 
ator,  the  annuity  ^  or  the  find  from 
t  tame  should  arise,  should  abate  in 
'  manner  as  it  were  a  provision 
I  in  the  said  will.    Tlie  declaration 

out  mutual  promises  ;  and  then 
liat  afterwards,  to  wit,  on  i^c,  at 
said  Charles  Blake  Allnatt,  having 
t  himself  the  burthen  of  the  said 
ent,    upon   due   consideration    of 

aforesaid,  and  of  such  other  facts 
umstances  as  were  adduced  and 
before  him,  didy  maile  his  award. 


in  writing,  midcr  his  hand,  of  and  concern- 
ing the  premises,  ready  to  be  delivered  to 
the  said  parties,  or  such  of  them  as  should 
require  the  same,  and  did  thereby  then 
and  there  award,  order,  and  direct,  that 
the  defendants  should  forthwith  purchase, 
or  cause  to  be  purchased,  in  the  public 
fimds,  in  the  name  of  the  plaintiff,  an  an- 
nuity of  ^S/.  sterling,  to  be  payable  to  her 
during  her  natural  life,  and  which  should 
be  in  lieu  of  all  provisions  and  thirds 
mentioned  in  that  behalf  in  the  said  agree- 
ment, but  in  nowise  to  affect  her  said 
claim  to  dower ;  and  he  did  thereby  then 
and  there  further  award,  order,  and  direct, 
that  the  defendants  should  pay  and  make 
good  to  the  plaintiff  an  annuity  of  the 
amount  aforesaid,  from  the  day  of  the 
death  of  the  said  Edward  Crump,  until  the 
actual  purchase  of  the  said  annuity,  in 
manner  aforesaid ;  and  that  he  had  settled 
and  fixed  the  costs  and  charges  incurred 
by  the  plaintiff  in  or  respecting  the  enter- 
ing of  the  said  caveat  and  the  proceedings 
connected  therewith,  and  other  matters 
relative  thereto,  at  the  sum  of  40/.  Os,  4d, ; 
and  did  thereby  then  and  there  award, 
order,  and  direct,  that  the  same  sum,  and 
also  the  costs  and  charges  incurred  by  the 
defendants  in  or  respecting  the  said  caveat, 
proceedings,  or  other  matters,  should  be 
respectively  paid  by  the  defendants  ;  and 
he  did  thereby  further  order  and  direct, 
that  the  costs  of  that  his  award,  amount- 
ing to  the  sum  of  22/.  ]4s,  Gc/.,  should  be, 
in  the  first  instance,  paid  to  him  by  the 
plaintiff,  and  that  one  moiety  thereof 
shoidd  be  repaid  to  her,  on  demand,  by 
the  defendants;  and  that  the  several  par- 
ties should  bear  and  pay  their  own  further 
costs  of  that  reference ;  and  he  did,  lastly, 
thereby  then  and  there  award,  order,  and 
direct,  that,  on  the  purchase  of  such  an- 
nuity, and  payment  of  such  costs  as  afore- 
said, the  plaintiflf  should,  if  thereto  re- 
(|uired,  execute  unto  the  said  defendants, 
at  their  costs  and  charges,  a  release  of  all 
claims  and  demands  at  law  and  in  equity, 
upon  or  in  respect  of  the  personal  estate 
and  effects  of  the  said  Edward  Crump ; 
of  which  said  award,  the  defendants  after- 
wards, to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  county  aforesaid,  had  no- 
tice. Breaches — in  not  purchasing  tlie 
annuity  according  to  the  award — in  not 
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mnV^g  good  the  annuity  from  the  day  of 
the  death  of  the  said  Edward  Crump — in 
non-payment  of  the  costs  respecting  the  en- 
tering of  the  caveat — and  in  non-payment 
of  a  moiety  of  the  costs  of  the  reference 
as  directed  by  the  award. 

Second  count — indelntatus  assumpsit,  on 
an  award :  with  the  usual  money  counts, 
and  accounts  stated. 

Pleas — First,  non-assumpsit. 

Secondly — as  to  the  first  count,  and  so 
much  of  the  second  as  related  to  the  sum 
of  money  therein  alleged  to  be  due  and 
owing  to  the  said  plaintiff,  upon  and  by 
virtue  of  the  said  award  in  that  count  men* 
tioned,  that  there  were  not  any  facts  or 
circumstances  adduced  or  proved  before 
the  arbitrator,  other  than  the  facts  and  cir- 
cumstances in  the  said  agreement,  in  the 
aaid  declaration  mentioned  and  set  forth. 

Thirdly — ^as  to  the  same  causes  of  action, 
that  it  was  proved  in  evidence  before  the 
arbitrator,  that  there  were  not  any  assets 
of  the  testator  whereby  or  wherewith  the 
said  defendants  could  or  were  enabled  to 
purchase  the  said  annuity  in  the  said  award 
mentioned,  and  thereby  directed  to  be  pur- 
chased as  aforesaid,  or  any  part  thereof,  or 
whereby  or  wherewith  they  could  pay  or 
make  good  to  the  plaintiff  an  annuity  of 
the  amount  in  the  said  award  mentioned, 
or  of  any  other  amount  whatsoever,  from 
the  day  of  the  death  of  the  said  Edward 
Crump,  or  from  any  other  time. 

Fourthly — as  to  the  same  causes  of  ac- 
tion, that,  at  the  time  of  the  death  of  the 
aaid  Edward  Crump,  the  said  defendants 
had  not,  nor  at  any  time  since  have  they 
had,  nor  have  they  now,  any  assets  of  the  tes- 
tator, whereby  or  wherewith  they  could,  or 
might, or  now  can  purchase  the  said  annuity 
in  the  said  award  mentioned,  and  thereby 
directed  to  be  purchased  as  aforesaid,  or 
any  part  thereof,  or  whereby  or  wherewith 
they  could  pay  or  make  good  to  the  said 
plaintiff  an  annuity  of  the  amount  in  the 
said  award  mentioned,  or  of  any  other 
amount  whatsoever,  from  the  day  of  the 
death  of  the  said  Edward  Crump,  or  from 
any  other  time. 

Fifthly — as  to  the  same  causes  of  action, 
that,  at  the  several  times  of  making  the 
submission  and  award,  the  said  defendants 
had  not,  nor  at  any  time  since  have  they 
had,  nor  have  they  now,  any  assets  of  the 


said  testator,  whereby,  &c.  as  in  the 
plea. 

RepUcation — ^Taking  lasue  on  the  p%^ 
of  non-assumpsit. 

General  demurrer  to  the  special  pl^^^ 
and  joinder  therein. 

At  the  trial  of  the  issue  in  fact,  be^J^ 
Gurney,  B.,  at  the  last  Assizes  for    |^ 
county  of  Salop,  the  defendants   otTiirtd 
evidence  to  prove  that  Crump  left  no  asgf/^ 
out  of  which  they  could  purchase  the  an- 
nuity awarded,  which  evidence  the  learned 
Baron  refused  to  admit ;  and  the  plaintiff 
had  a  verdict  for  the  value  of  the  annuity. 
In  Michaelmas  term,  a  rule  for  a  new  trul 
was  obtained,  on  two  grounds :  first,  that  tbe 
arbitrator  had  improperly  given  the  efllect 
of  a  codicil  to  verbal  instructions  not  re- 
duced into  writing  in  the  presence  of  the 
testator,  or  ever  read  over  and  assented  to 
by  him ;  and,  secondly,  that  the  evidence 
of  a  deficiency  of  assets  was  improperiy 
rejected. 

fVhateley  and  Talfaurd  shewed  causes 
The  evidence  was  rightly  rejected;  1k- 
cause  an  award,  regularly  made,  operaiei 
conclusively  as  a  judgment  upon  all  mstten 
referred  to  and  considered  by  the  arbitra- 
tor. The  question  of  assets  then  csnaot 
be  raised  ;  because  the  annuity  is  awarded 
unconditionally,  without  reference  to  the 
proviso. 

[Lord  Lyndhurst,  C.  B. — Was  the  »• 
bitrator  to  inquire  whether  there  were  ii- 
sets?] 

He  was  to  settle  the  amount  of  annuity 
to  which  the  plaintiff  should  be  entitled 
upon  due  consideration  of  the  facts  recited 
in  the  agreement,  and  of  such  other  facts 
and  circumstances  as  might  be  adduced 
and  proved  before  him  ;  and  it  was,  there- 
fore, essential  that  he  should  ascertaiirtiie 
amount  of  assets.  The  arbitrator  has,  fintt 
full  power  to  award  such  an  annuity  as  Ik 
shall  deem  fit;  and  the  stipulation,  that  Ik 
**  shall  or  may"  award  the  same,  widi  i 
proviso,  that,  in  case  of  a  deficiency  of  it- 
sets,  the  annuity  shall  abate,  does  not  Kwt 
the  power  previously  conferred,  but  letvn 
him  merely  a  discretion.  It  was,  tberefiir^ 
a  question  for  him,  whether  it  was  just  and 
reasonable  to  award  the  annuity  to  be  piid 
at  all  events.  Admitting,  howefer,  Atf 
he  had  no  such  discretionary  power,  ttiO,  it 
roust  be  assumed  that  he  heard  the  bt% 


J 


HILARY  TERM.  1833. 


153 


sufficient  assets ;  or,  if  not,  the 
itill  exists,  that  evidence,  im- 
ihe  award,  was  not  admissible 
[^eral  issue. 

tudlow,  Serj.,  and  Godson,  contr^, 
ed  by  the  Court. 

rNDHURST,  C.  B. — One  question 
bilrator  to  decide  was,  whether 
it  was  valid  ;  and,  if  so,  in  what 
was  to  be  provided  for.  The 
is  not  directed  to  inquire  into  or 
!  question  of  assets ;  but  he  is 
iwercd  to  direct,  by  inserting  a 
lat,  in  case  of  a  deficiency  of 
B  annuity,  or  the  fund  from 
hall  arise,  shall  abate.  It  was 
GO  the  arbitrator,  tlierefore,  ac- 
my  interpretation  of  the  agree- 
isert  that  proviso  in  his  award ; 
had  not  inserted  it,  evidence  of  a 
of  assets  nnight  have  been  given 
I.  The  question  does  not  arise 
Mrard,  but  on  the  agreement  to 
I  as  that  agreement  shews,  that 
snded  that  a  ))rovi8o  as  to  a  de- 
'  assets  should  be  inserted  in  the 
nay  either  be  taken  to  have  been 
»r  the  defendants  ought  not  to  be 
I  worse  situation  by  tlie  omission 
Ntrator.  According  to  tlie  con* 
lontended  for,  the  words  *'  sliall" 
f"  would  be  at  variance,  and  in- 
with  each  otiier  ;  but  if  they  are 
led  as  to  give  both  effect,  the 
lall"  must  become  imperative, 
admissibility  of  the  evidence  un- 
neral  issue,  as  this  was  a  submis- 
ut  deed,  anything  disproving  the 
right  to  recover  might  be  given 
96  under  that  plea.  Now,  here, 
tendered  was,  that  the  defendanu 
to  pay,  in  the  event  of  a  defici- 
isets. 

',  B. — With  a  view  to  put  a  pro- 
uction  on  the  words  "  shall  and 
mutt  look  at  the  situation  of  the 
t  the  rights  of  one,  and  the  obli- 
the  others.  The  defendants  are 
;  and,  in  that  character,  are  only 
le  to  pay  out  of  the  assets,  aiul 
to  distribute  the  assets  legally 
.  Now,  the  construction  urged 
aintifF  would  put  the  legatee  in  a 
dition  than  tiic  creditors  ;  for,  at 
raiw,  II. — KxciiF.Q.rL. 


the  period  of  time  when  the  award  it  made, 
it  may  be  impossible  to  ascertain  whether 
sufRcient  assets  exist.  At  that  time,  there 
might  be  sufficient  astets  to  meet  the  full 
amount  of  the  annuity,  and  after  wards  bond 
creditors  might  come  in  and  prove  the  tet- 
tator  indebted  in  a  much  larger  tum.  If, 
then,  the  defendants  establish,  that  they 
are  only  liable  to  pay  out  of  the  testator's 
assets,  evidence  that  there  are  no  assets, 
is  receivable  under  the  general  issue. 
The  other  Barons  concurred  ;  and — 

Rule  absolute, 

Jan.  21. — On  this  day,  the  demurrer 
came  on  to  be  argued. 

Talfourdt  in  support  of  the  demurrer. — 
At  the  second  count  is  in  indebitatus  at" 
sumpsit,  on  an  award  generally,  and  is  not 
shewn  to  have  any  connexion  with  the 
agreement  in  the  first  count,  it  is  not  an- 
swered by  any  of  the  special  pleas.  These 
pleas,  therefore,  do  not  answer  all  they 
profess  to  answer ;  and,  being  bad  in  part, 
are  bad  for  the  whole. 

[Baylby,  B. — Is  it  quite  clear,  that  inJe- 
bitatus  assumpsit  will  lie  on  an  award  not 
of  and  concerning  sums  due  and  owing  be- 
tween the  parties?] 

Admitting  the  second  count  to  be  bad, 
that  part  of  the  first  count  relating  to  the 
costs  and  expenses,  is  unanswered  by  the 
pleas.  Now,  as  an  award  may  be  good  in 
part,  and  bad  in  part,  a  good  part  of  the 
declaration,  professed  to  be  answered  by 
pleas,  remains  unanswered. 

The  Court  being  of  this  opinion. 

Godson,  for  the  defendants,  obtained 
Leave  to  amend  on  payment  of  costs. 


m^^  y^OLEADOW  AND  OTHERS,  EXBCD- 

j  *        \        TORS  OF  OLBADOW,  V.  ATKIK 

95    &  28    i        ^^^    ANOTHER,    EXECUTORS 
*  '  \^      or  ATKIN. 

Evidence — Bond — Indorsement, 

An  indorsement  by  the  obligee  of  a  bond, 
either  contemporaneously  with  the  execution 
of  the  bond,  or  be/ore  tlie  presumption  of 
satisfaction  arises,  of  a  fact  peculiarly  within 
his  own  knowledge,  against  his  own  interest, 
and  which  he  has  no  interest  to  misrepresent, 
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is  admissible  in  evidence  for  himself  or  his 
representatives,  in  an  action  on  the  bond. 

Thus,  in  an  action  by  the  executors  of  the 
obligee,  against  the  executors  of  the  obligor, 
on  a  bond,  more  than  twenty  years  old,  an 
indorsement  by  the  obligee,  that  the  money 
secured  was  trust-money,  which  appeared  to 
have  been  made  contemporaneously  with  the 
execution  of  the  bond,  but  was  not  proved  to 
have  been  seen  by  the  obligor : — Held,  ad' 
wissible,  for  the  purpose  of  applying  a  pay- 
went  of  interest  to  the  cestui  que  trust  to  the 
bondf  to  repel  the  presumption  of  satisfaction. 

Debt  by  the  executors  of  Robert  Glea- 
dow,  against  the  executors  of  John  Atkin, 
on  a  bond  for  500/.,  by  John  Atkin,  de- 
ceased, to  Robert  Gleadow,  deceased. 

P]eas — Non  est  factum ;  solvit  ad  diem ; 
and  solvit  post  diem.     Issues  thereon. 

The  defendants  also  pleaded  a  special 
plea,  to  which  there  was  a  general  de- 
murrer and  judgment  for  the  plaintiffs,  as 
reported  in  10  Law  Journ,  Exch,  22S. 

The  issues  came  on  for  trial,  before 
Parke,  J.,  at  the  Summer  Assizes,  at  York, 
when  it  appeared,  that  one  CutlibertThew, 
who  died  in  the  year  1800,  had  made  a 
will,  whereby  he  bequeathed  certain  per- 
snnal  property  to  Robert  Gleadow  and 
John  Atkin,  and  the  survivor  of  them,  in 
trust,  to  sell  and  dispose  of  the  same,  and 
when  converted  into  money,  to  place  the 
proceeds  out  at  interest,  on  such  real  or 
other  sufficient  security,  as  they  should 
approve  of,  and  to  pay  the  interest  to  his 
wife  during  her  life,  and  after  her  decease, 
to  pay  the  principal  monies  in  discharge  of 
certain  legacies ;  it  being  declared  that  each 
of  the  trustees  should  be  only  answerable 
for  his  own  acts.  Robert  Gleadow  and 
John  Atkin  were  also  appointed  executors, 
and  took  out  probate,  and  received  the  sum 
of  250/.  under  the  will.  Atkin  wishing  to 
make  use  of  this  money,  on  the  17th  of 
September  1805,  gave  Gleadow  the  bond, 
on  which  the  action  was  brought.  Gleadow 
died  in  1826;  Atkin,  in  1827;  and  Mrs. 
Thew,  the  widow  of  the  testator,  was  living 
at  the  time  of  the  trial. 

On  the  part  of  the  plaintiff,  the  execution 
of  the  bond  was  proved  by  William  Pybus, 
one  of  the  attesting  witnesses,  who  said, 
he  thought  the  bond  was  executed  at  the 
office  of  the  other  attesting  witness,  William 


Jackson.     To  rebut  the   presumption  of 
payment,  arising  from  the  age~of  the  bond, 
a  witness   named  Stone   was    called,   who 
stated,    that  in  1826,  shortly    before   tha 
death  of  Atkin,  he  applied  to  him,  on  th^ 
part  of  Mrs.  Thew,  for  payment  of  interest 
due  on  a  bond,  and  that  he  was  afterward  ^ 
present  at  the  payment  by  Atkin  to  h^j 
on  that  account,  of  a  sum  of  money ;  whi^). 
sum,  it  appeared,  was  equal  in  anoount   |^ 
what  would  be  payable  in  respect  of  ih^ 
bond  in  question.     To  apply  this  payment 
to  the  bond  in  question,  the  plaintiffs  offer- 
ed to  read  in  evidence  the  following  indorK«- 
ment  thereon : — 

"  I,  the  within-named  Robert  Glearfoir, 
do  hereby  acknowledge,  that  the  within- 
mentioned  principal  sum  of  250/.  is  not  my 
own  proper  money,  but  trust  money  under 
the  will  of  the  late  Cuthbert  Thew,  to  be 
placed  out  by  myself,  and  the  within-ntroed 
John  Atkin.  As  witness  my  hand,  the  17th 
of  September  1805. 

"  Robert  Gleadoir." 

"Witness,  William  Pybus." 

This  indorsement  and  the  bond  appear- 
ed to  be  in  different  inks,  and  the  dates  of 
both,  which  were  the  same,  were  written 
by  Jackson.  It  did  not  appear  that  the 
obligor  had  ever  seen  this  indorsement,  and 
Pybus,  on  proving  his  signature  as  attesting 
witness  to  the  indorsement,  said,  *'  that  he 
had  no  recollection  when  or  where  it  wai 
signed,  but  that  he  should  not  have  |Aithif 
name  to  it  h.id  he  not  seen  it  signed  by 
Gleadow*,  when  it  was  dated." 

It  was  objected  for  the  defendant,  that 
the  indorsement  was  not  admissible  in  evi- 
dence; but  the  learned  Judge  overruled  the 
objection,  reserving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  thereon.  The 
plaintiff  had  a  verdict  for  principal  and  in- 
terest, and  a  rule  to  enter  a  nonsuit  wis 
obtained  in  Michaelmas  term  last;  against 
which — 

R,  Alexander  shewed  cause. — The  in- 
dorsement was  admissible  in  evidence,  od 
two  grounds  : — First,  as  an  act  contempo- 
raneous with  the  execution  of  the  bond,  and 
forming  a  part  of  the  original  transaction; 
and  secondly,  as  a  declaration  of  a  party 
having  peculiar  knowledge  of  a  fact  ^*piwA 
his  own  interest. 

On  the  first  point,  the  rule  laid  down  in 
Phillijyps  on  Evidence,  v.  1,  p.  231,  ii  this: 
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rtay  it  often  admitted  in  evidence,  as 
:uling  a  part  of  the  transaction  which 
subject  of  inquiry  ;  the  meaning  of 
teems  to  be,  tliat  wliere  it  is  neces- 
n  the  course  of  a  cause  to  inquire 
ne  nature  of  a  particular  act,  or  the 
on  of  the  person  who  did  the  act, 
of  vrhat  the  |ierson  said  at  the  time  of 
it,  it  admissible  in  evidence,  for  the 
le  of  shewing  its  true  cliaracter." 
•I  ▼.  L<men{\\  which  was  an  action 
indorsee  against  the  maker  of  a  pro- 
'y  note,  letters  written  by  the  payee 
\  maker,  contemporaneous  with  the 
g  of  the  note,  were  held  admissible  to 
usury  in  the  original  concoction  of 
te.  In  Thompson  and  wife  v.  Ttevan^ 
l\  which  was  an  action  of  trespass 
taault,  what  the  wife  said  immediately 
he  assault  was  admitted  as  evidence 
i  plaintiff,  by  Holt,  C.J. ;  and  in  Avc^ 
Lord  Kmnaird  (S)t  which  was  an  ac- 
I  a  policy  of  insurance  on  the  life  of  the 
ifTs  wile,  evidence  of  her  account  to 
rgeon  of  her  state  of  health,  shortly 
the  policy  was  eflTicted,  was  held  to 
been  properly  received.  J'he  only 
on,  therefore,  is,  whether  this  indorse- 
•fat  contemporaneous  with  the  execu- 
f  the  bond — as,  if  so,  the  cases  cited 
nine  it  was  admissible.  Now,  the 
correspond,  and  the  presumption  is 
dl  wat  rightly  done.  Gleadow  had 
:erest  in  making  or  antedating  the  in- 
dent ;  neither  does  the  difference  in 
>lour  of  the  ink  shew,  that  the  in- 
nent  was  written  on  a  different  dav. 
I  not  necessary  that  Gleadow  should 
te  the  indorsement  at  the  same  time, 
ith  the  same  ink,  as  Atkin  executed 
>nd ;  and  the  indorsement  might  pro- 
be signed  by  him  at  his  own  house. 
;bt  even  have  been  executed  before 
>nd;  and,  if  so,  according  to  Broke  v. 
(4),  and  Burgh  v.  Preston  (5),  was 
K>rated  in,  and  became  part  of  the 
ment. 

ondly — It  was  admissible  as  a  decla- 
against   Gleadow's   interest,    within 

(1)  1  Campb.  177. 
(X)  Skin.  403. 
(3)  6  EMt,  109. 
(  »)  Moor.  679. 
(5)  STeim  Rep.  183. 


the  rule  laid  down  inPhilUpps,  v.  I,  p.  255, 
and  the  principle  upon  wiiich  that  rule  is 
founded,  as  stated  by  Sir  T.  Plomer,  in 
Short  v.  Lee  (6) — namely,  **  that  it  is  made 
by  an  individual  conusant  of  the  fact,  at  a 
time  when  it  was  not  in  dispute,  having  no 
interest  to  make  a  false  entry,  and  making 
one  tending  to  charge  himself.*'  In  leal  v. 
Finch  (7)t  wiiich  was  an  action  of  trespass 
for  taking  certain  mares,  the  defendant  jus- 
tified under  a  heriot  cu&tom  ;  and  the  only 
question  was,  whetiierone  Alice  Watson,  the 
tenant,  was  possessed  of  the  mares  at  the 
time  of  her  death.  Her  declarations,  that 
she  had  transferred  the  property,  were  re- 
jected as  evidence  at  the  trial ;  but  were 
held  by  the  Court  to  be  admissible,  on  the 
ground,  that  they  were  against  her  own  in- 
terest. So,  in  Roe  dem.  Brune  v.  Rarvlings 
(8),  which  was  an  action  of  ejectment  by 
the  first  tenant  in  tail  under  a  settlement, 
(limiting  several  life  estates,  with  a  power 
to  the  tenants  for  life  to  lease,  "  at  the 
ancient  rent,")  to  recover  against  a  tenant 
who  wat  in  under  one  of  the  tenants  for 
life,  by  reason  of  a  demise,  at  less  than  the 
ancient  rent ;  it  was  held,  that  a  statement 
in  a  letter  by  a  person  well  acquainted  with 
the  property,  to  a  former  tenant  for  life, 
and  recognized  by  him,  and  preserved 
amongst  the  muniments  of  the  estate,  ought 
to  have  been  received  at  the  trial,  "as  the 
former  tenant  for  life,  by  whom  the  paper 
was  thus  accredited,  was  not  only  disinter- 
ested in  respect  of  the  particular  fact  of  the 
existing  rent,  but  had  an  interest  the  other 
way  to  diminish  the  amount  of  it ;"  and  the 
Court  thought  that,  "  at  such  a  distance  of 
time,  with  the  means  of  knowledge  that  he 
had  of  the  fact,  and  his  interest  in  declaring 
the  other  way,  his  declaraction  was  evi- 
dence of  the  fact  to  go  to  the  jury.''  It 
was  also  observed  in  the  judgment,  in  that 
case,  that  *'  the  contents  of  the  paper  wer^ 
adverse  to  the  title  of  the  party  who  had 
the  possession  of  it,  as  it  diminished  his  in- 
terest in  the  fine  on  the  renewal,  in  the  same 
proportion  as  it  raised  the  rent;"  which 
reasoning  is  applicable  to  the  indorsement 
here,  it  being  obviously  adverse  to  the  in- 
terest of  the  obligee,  in  whose  possestion 

(6)  S  Jac.&  Walk.  475. 
(7)1  Taunt.  141. 
(8;  7  East,  S79. 
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the  bond  remained.  Searie  v.  Lord  Bar- 
rington  (9)  is  a  strong  and  conclusive  au- 
thority, that  this  indorsement  was  properly 
submitted  to  the  jury,  as,  in  that  case,  two 
indorsements  by  the  obligee  of  receipts  of 
interest  were,  on  the  second  trial,  consider- 
ed to  have  been  rightly  admitted  in  evi- 
dence, to  repel  the  presumption  of  payment, 
arising  from  lapse  of  time,  although  it  did 
not  appear  when  those  indorsements  were 
made,  otherwise  than  by  the  indorsements 
themselves.  Turner  v.  Crisp  {10)  recog- 
nizes that  decision ;  and  it  was  also  support- 
ed in  Bosworth  v.  CotcheU{l\%  which  de- 
cided, that  where  the  payee  of  a  promissory 
note  had  written  indorsements  of  the  half- 
yearly  payment  of  interest,  from  the  time  of 
making  the  note  till  his  death,  (which  hap- 
pened within  six  years  of  the  date  of  the 
note,)  like  indorsements  of  his  executor, 
(who  died  before  the  commencement  of 
the  action,)  were  admissible  in  evidence,  in 
answer  to  a  plea  of  the  Statute  of  Limita- 
tions, though  there  was  no  extrinsic  evi- 
dence offered  of  the  time  when  the  indorse- 
ments were  made,  and  though  more  than 
six  years  had  elapsed  between  the  death 
of  the  maker  of  the  note  and  that  of  the 
executor.  These  cases  shew,  that  primd 
facie,  the  date  of  the  indorsement  is  to  be 
taken  as  the  time  when  it  was  made. 
Sanders  v.  Meredith {\2)  shews,  that  pay- 
ment within  twenty  years,  of  interest  ac- 
cruing within  that  period,  indorsed  on  the 
bond,  is  sufficient  to  rebut  the  presumption 
of  payment  of  the  principal.  Chambers  v. 
Bernascani{}3\  is  distinguishable,  as  the 
written  memorandum  of  the  sheriff's 
officer,  there  attempted  to  be  given  in  evi- 
dence, to  prove  the  place  of  arrest,  was 
not  against  the  interest  of  the  party  at  the 
time  of  making  it.  In  Turner  v.  Crisp,  it 
was  not  against  the  interest  of  the  obligee 
lo  indorse  the  receipt  of  a  part  of  the  prin- 
cipal, as  the  twenty  years  had  elapsed,  and 
the  presumption  had  arisen  when  the  in- 
dorsement was  made.  The  same  distinc- 
tion is  taken  by  Lord  Hardwicke,  in  Glynn 

(9)  S  Stra.  836 ;  •.  c.  8  Mo<1.  279;  9  Ld.  Rayra. 
1370 ;  3  Bro.  P.C.  593 ;  «  Phil.  Er.  172. 

(10)  SStra.  8S7. 

(11)  SPhil.  Ev.  US. 

(12)  3  Mao.  &  Ryl.  116. 

(13J  1  Cro.  k  Jet.  451 ;  s.c.  9  Law  J.  Excli.  125. 


v.  the  Bank  of  England  (14),  and  I 
borough,  C. J.,  in  Rose  v.  Bryant  ( 
says,  **  Although  it  may  seem  at  fi 
against  the  interest  of  the  obligee 
part  payment,  he  may  thereby, 
cases,  set  up  the  bond  for  the  ri 
the  sum  secured."      He  further  < 
that  the  principle  upon  which  rec 
the  handwriting  of  a  creditor,  hi 
admitted  against  a  debtor,  is,  thattl 
been  written  at  a  time  when  the 
them  was  clearly  in  contradictioi 
writer's  interest. 

[Bayley,  B. — Here,  the  indc 
must  be  at  all  times  against  the  in 
the  obligee.] 

F,  Pollock  and  Cresswell,  contr 
question  raised  is  of  great  impo: 
viz.  under  what  circumstances  a 
entry  is  admissible,  in  favour  of  t 
who  made  it.  One  class  of  the  cm 
is  alone  applicable,  and  as  the  ] 
upon  which  they  proceeded  has 
probated  by  the  legislature,  in  9 
it  ought  not  to  be  extended ;  and  tV 
est  distinction  taking  a  case  out  of 
to  prevail. 

First — The  rule,  omnia  prcesumu 
esse  acta,  and  the  conclusion  thei 
the  party  here  performed  his  duty 
only  to  public  officers,  or  to  cases 
lect  or  omission,  which  render  tl 
criminally  responsible —  Williams 
East  India  Company  {IG),  Where 
such  a  responsibility,  the  law  will  i 
guilt,  but  presumes  innocence.  E 
is  nothing  in  the  duty  of  a  trust 
ducc  the  presumption,  that  he  n 
indorsement,  or  that  it  is  correct, 
equally  his  duty  to  keep  a  regular 
of  the  trust  fund  ;  yet  an  entry  of 
of  this  money  on  bond  in  his  bool< 
not,  for  that  reason,  be  presumed  to 
or  be  evidence  against  the  oblige 
obligor  in  like  manner  was  bound 
accounts  of  the  trust ;  yet  his  entry 
that  he  had  borrowed  250/.,  and 
bond,  though  made  according  to 
and  against  his  own  interest,  coul 
used  as  evidence  against  his  co-tn 

[Bayley,  B. — The  indorsemeo 

M4)  tf  Ves.  43. 

(15)  2Campb.  35I.2. 

(16;  3  Enbt,  19'J. 
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WAS  not  only  in  conformity  with  the  obli- 
gee's duty,  but  he  was  under  a  moral  obli- 
gation to  make  it,  in  order  that,  after  his 
death,  it  might  appear  to  whom  the  money 
secured  by  the  bond  belonged.] 

A  mere  moral  obligation  will  not  support 
the  presumption ;  but  it  attaches  only  when 
a  non- performance  of  the  duty  makes  the 
party  criminally  liable. 

Secondly  —  The  indorsement   was   not 
eridence  as  a  contemporaneous  act,  and 
part  of  the  ret  geUa.     In  Kent  v.  Lowen^ 
letters  written  by  the  payee  of  a  promis- 
sory note,  were  held  admissible  against 
the  indorsee,  who  claimed  under  the  payee, 
to  prove  usury  in  the  original  concoction  of 
the  note,  on  the  principle,  that  the  declara- 
tions of  a  party  are  evidence  against  himself. 
So  in  Aveson  v.  Lord  Kinnaird,  the  wife's 
declarations  were  used  afratntt  the  husband, 
sod  were  also  admissible  from  necessity ; 
on     which  latter  principle    Thompson  and 
^ifc  ▼.   Trevanion  was  decided.     The  in- 
dorsement here,  however,  was  to  be  used 
in  Jhnmr  of  the  party  who  made  it,  and 
^'^M  never  proved  to  have  been  seen  or 
^^cognised  by  the  party  against  whom  it 
^Aa  to  operate.     It  might  as  well  be  said, 
therefore,  that  an  entry  by  Atkin,  in  his 
^^9x%  private  book  of  accounts,  immediately 
•^e*  he  had  executed  tlie  bond,  that  the 
'*'**t^ey  borrowed  was  trust  money,  would, 
•■   between  him  and  Gleadow,  be  binding 
^^^    ^he  latter,  as  part  of  the  res  gesta. 

^"hirdly — This  indorsement  is  not  within 

'"^    exception  to  the  rule,  that  hearsay  evi- 

det^^g  ig  inadmissible,  on  the  ground,  that 

'^    *^  an  entry  against  the  interest  of  the 

P**"^j  who   made   it;  because   that   is   no 

**^ option  to  the  rule,  that  a  party  shall  not 

••■^^e  evidence   for  himself.     Higham    v. 

•'^*<3^gsay(17)  undoubtedly  establishes,  that 

•  ^^claration  or  written  entry  by  a  person 

"•^ing  peculiar  means  of  knowledge  of  a 

''^t,  which   is  against   his   interest  at  the 

^*I*^*>  is  evidence  between    third   persons, 

f^^er  his  death ;  but,  as  Bayley,  J.  states, 

^o  \\\m  judgment,  with  this  material  qiialifi- 

^^ion,  "  if  he  could  have  been  examined 

^   it  in  his  lifetime."     The  man-midwife, 

^«^o  made  the  entry  in  his  book,  in  that 

^te,  could  have  been  examined  in  his  life- 

"^e  to  prove  the  time  when  the  child  was 

(17)  10  East,  109. 


born ;  which  was  the  question  in  issue,  upon 
which  the  entry  was  held  receivable.  In 
Warren  v.  GrenviUe{\^\  the  entry  of 
charges  in  an  attorney's  debt  book,  for 
drawing  a  surrender,  from  which  book  it 
appeared,  that  those  charges  were  paid, 
were  allowed  to  be  read  in  evidence,  to 
fortify  the  presumption  of  a  surrender,  on 
the  ground,  that  the  attorney,  if  living, 
might  have  been  examined  to  it.  So,  in 
Irat  V.  Finch,  the  declaration  was  against 
the  interest  of  the  party  at  the  time,  and, 
if  living,  she  might  have  been  called  as 
a  witness.  There  is  only  one  instance,  as 
noticed  by  Lord  Kenyon  in  that  case,  in 
which  entries  can  be  received  for  a  person 
standing  in  the  same  situation  as  the  party 
who  made  them,  viz.  entries  by  a  deceased 
rector  respecting  his  tithes,  which  may 
be  evidence  for  his  successor,  for  the  ex- 
press reason,  that  they  never  could  have 
been  evidence*  for  himself.  In  Outram  v. 
Aforewood{\9),  entries  made  by  a  third 
person  deceased,  in  his  books,  of  receipts 
of  rent  from  his  tenant,  for  a  particular 
estate,  were  held  to  have  been  improperly 
admitted  as  evidence  to  prove  the  identity 
of  the  land  in  a  cause  between  two  others ; 
and  Lord  Kenyon  said,  ''  that  evidence  of 
this  kind  could  only  be  admitted  to  restrain, 
and  not  to  advance,  the  right  of  the  party 
who  makes  it." 

Fourthly — The  class  of  cases  touching 
receipts  of  money  indorsed  on  bonds  or 
notes  may  be  distinguished,  and  ought  not 
to  be  extended ;  since,  with  respect  to  in- 
struments not  under  seal,  tiie  principle  lias 
been  reprobated  by  the  legislature  in 
9  Geo.  4.  c.  14<.  s.  3.  SearU  v.  Lord  Bar- 
rington  was  not  acted  upon  in  Oulram  v. 
Aforenood,  and  has  never  been  approv- 
ed of. 

[Bayley,  B. — I  happen  to  have  disco- 
vered, by  my  own  research,  that  in  Searle  v. 
Lord  BarringtoHf  there  was  evidence  of  the 
indorsement  having  been  made  within  the 
twenty  years.  That  is  not  noticed  in  the 
reports,  which  may  have  occasioned  the 
dissatisfaction  of  the  profession  with  that 
case. 

[Vaughan,  B. — In  Brown's  report  of 
the  case,  it  is  stated,  that   other  circum- 


(18)  t»Slr».  1129. 
(193  ^Tenu  Rep.  V23. 
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stantial  evidence  was  given  to  induce  the 
jury  to  l>elieve,  that  tlie  hond  had  not  been 
satisfied.  Tiie  time  of  the  indorsement 
was  probably  one  of  those  circumstances 
referred  to.] 

In  that  and  the  subsequent  cases,  it  may 
be  assumed  that  the  entries  were  made 
within  the  time,  and  that  they  were  seen 
by  the  party  paying.  In  Sanders  v.  Mc' 
redilhy  the  argument  in  favour  of  the  ad- 
missibility of  the  indorsement  is  founded 
on  the  fact  of  the  presence  of  the  party 
making  the  payment;  and  the  ju<lgment  of 
Parke,  J.,  also  proceeds  upon  that  ground. 
There  is  no  instance  in  which  a  mere  parol 
declaration,  in  the  form  of  this  indorsement, 
would  be  admissible ;  and  if  not,  the  de- 
claration must  derive  its  weight  from  being 
upon  the  bond.  Such  an  indorsement, 
however,  is  receivable  only  as  an  act  inter 
paries,  or  a  declaration  as  well  in  favour  of 
the  defendant  as  against  the  plaintiff.  Now, 
it  is  not  clear,  that  this  entry  is  against  the 
interest  of  the  plaintiffs,  as  Gleadow  would 
have  been  responsible  for  the  trust  money, 
whether  he  had  taken  security  or  not ;  and 
there  is  nothing  in  this  to  exonerate  him  from 
responsibility,  and  the  bond  has  been  de- 
cided to  be  an  improper  security  (20).  Whilst 
the  bond  remained  in  his  hands,  it  conld 
not  be  used  as  evidence  against  him,  and 
he  might  destroy  it  at  any  time. 

[Bayley,  B. — Suppose  Gleadow  had 
died  insolvent,  and  his  creditors  had  claim- 
ed the  money,  could  they  have  recovered 
it,  in  the  face  of  this  indorsement,  as  assets  ? 
If  not,  then  it  vvould  be  evidence  against 
the  parties  who  stand  in  his  situation.] 

His  creditors  will  be  benefited  by  the 
money  recovered  by  his  executors,  as  the 
estate  will  be  exonerated  from  the  claim  of 
the  cestui  que  trust, 

[Bayley,  B. — Are  you  aware  of  the 
case  o{ Middleton  v.  Melton {iti\  in  which 
it  is  laid  down,  as  a  general  pro|>osition, 
that  an  entry  of  the  receipt  of  money,  by 
an  individual  against  his  own  interest,  in 
his  own  private  book,  is  evidence  against 
all  the  world?] 

That  was  an  exception  out  of  the  rule 
against  hearsay  evidence. 

Cur.  ado,  cult. 


(20)  10  Law  Jouru.  Extb.  S23. 

(«1)  10B.&C.317;  ■.c.BUwJoum.  K.B.243. 


Bayley,  B. — This  was  an  actioi 

bond  by  the  executors  of  Gleadc 
obligee,  against  the  executors  of 
the  obligor  ;  and  the  question  w/m 
ther  a  particular  indorsement  on  tl 
was  admissible  in  evidence.  The  i 
ment  was  signed  by  Gleadow,  and 
declaration,  that  the  money,  which 
consideration  of  the  bond,  was  trust 
to  be  placed  out  by  himself  and  A 
executors,  under  the  will  of  one  C 
Thew.  There  can  be  no  doubt,  upo 
ing  at  the  whole  of  the  evidence,  t 
indorsement  was  contemporaneous  v 
bond,  or  was  put  upon  the  bond  very 
after  that  was  executed.  Both  are 
same  handwriting ;  the  same  blanl 
for  the  date  in  both ;  and  those  blai 
filled  up  by  the  same  hand.  Pyfa 
attesting  witness,  said  he  would  no 
put  his  name  to  the  indorsement 
not  been  signed  on  the  day  it  bore 
and  the  Judge  who  tried  the  cause  t 
that  it  was  signed  long  before  the 
when  satisfaction  of  the  bond  co 
presumed.  As  to  the  effect  of  t 
dorscment,  no  question  arose ;  li 
only  point  raised  was,  as  to  its  adv 
lity  in  evidence.  Now,  I  take  the 
be,  that  the  declarations  of  a  persoi 
a  fact  which  he  has  peculiar  mt 
knowing,  against  his  own  interef 
where  he  has  no  interest  to  misre 
that  fact,  are  admissible  in  evident 
his  death.  That  rule  is  supposed 
varied  by  Hicham  v.  Ridgnoy^  in 
I  am  supposed  to  have  used  expi 
which  would  qualify  the  rule.  T 
pressions  reported  to  have  been  u 
me,  in  that  case,  are,  "  if  he  coul 
been  examined  to  it  in  his  lifetime.' 
qualification  is  not  introduced  in 
the  cases ;  but  the  rule  is  invaria 
down  generally,  without  any  such 
cation ;  and  I  have  great  doubts  \ 
I  ever  used  those  expressions.  £ 
did,  Searie  v.  Lord  Harrington^  h 
v.  Cotchtt,  decided  in  the  House  of 
and  the  rule  as  laid  down  in  / 
and  Sturkie,  are  against  it ;  and, 
V.  Robwn{22),  and  Middleton  v. 
in  concurrence  with  the  other  Judgi 
down  the  rule  without  the  qualil 

i'i'i)  1.5  East,  5?. 
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Ky  reason  for  doubting  whether  I  used 
the   expressions  attributed  to  rac  i<<  this, 
that  having  abstracted  the  case  of  /{or  v, 
R^mHngtf  and   having,  in  all  probability, 
the  abstract  before  me  nt  the  time  of  de- 
hVering  my  judgment,  1  was  not  likely  to 
liave  introduced  a  qualification  not  war- 
ranted   by  that   case.     My  entry  of  the 
cas«  of  Roe  v.  RaH'lvttrg,  in  my  own   note 
book,  is,  *'  that  the  declaration  of  a  per- 
lon  who  has  peculiarly  the  means  of  know- 
ing a  fact,  and  has  no  interest  in  misstat- 
ing   it,  is   admissible  afttT   his   death    to 
prove  that  fact,  especially  if  the   fact  is 
airainst  his  interest."     When  I  afterwards 
gave  my  opinion,  in  IJigham  v.  Ridsn>ny^ 
I  adopted  the  rule  so  stated  ;  and  I  find 
my  abstract  of  that  case  is,  '*  An  entry  by 
a  man  who  is  dead,  will  be  eviilence  as  to 
strangers,  if  it  relates  to  a  fact  peciili;irly 
vvichin  hia  knowledge  ;    if  he  had  no  inter- 
est    in  misrepresenting  it  ;  or  if  the  entry 
eitl»er   charges    him   with    the   receipt   of 
money  for  a  third  person,  or  im|>orts  that 
a  d«*bt,  which  would  otherwise   be  due  to 
him,  is  paid."     'I'here  is  not  one  single 
ay  I]  able  as  to  his  competency  to  be  exa- 
niincd  in  his  lifetime. 

^ow,  if  the  arprument  be,  thatGleadow's 
declarations  would  not  \\e  evidence  for  him 
in     91  suit  by  his  representatives,  Svurfe  v. 
Lf^^'ri  liarrinfrtoii^  and  /iu\north  v.  CotcJui, 
are  c]ecisions  to  the  contrarvi  by  the  House 
o(     liords.      The    only    objection    I    ever 
h^ard  to  the  former   case  is.  that  it  was 
ffci^Pposed  that  there  was  no  extrin-ic  evi- 
d<^«ice  to  shew   ihat   the  indorsement  was 
toade  within  twenty  years ;   and  that  may 
^&vp  occasioned  a  difference  of  opinion,  and 
VIS  the  ground  of  the  decision  in  the  House 
«f  Lords.     In   2  reset/,  43,'  Lord    Hard- 
*icke  approves   of  the  decision,  assum- 
'lig  that  the  indorsement  was  made  within 
twenty  years.     7t  is,  then,  an  express  au- 
thority, that  the  indorsement  is  evidence 
for  the  party,  or  his  representatives,  the 
Indorsement  being  at  the  time  he  made  it 
gainst  his  interest.     Rosworth  v.  CotchctI, 
"Vhich  w  as  the  case  of  an  indorsement  on  a 
^oce,  is  also  in  point.     In  that  case,  tl.c 
'Qualification,  that  the  party  may  be  exa- 
tnined  in  his  lifetime,  is  made  no  part  of 
the   rule.     For  these  reasons,  therefore,  I 
uvn   of  opinion,  that    the  correct  rule   of 
evidence  is  as  I  have  stated  it,  viz.  that 


the  declaration  of  a  man  having  peculiar 
means  of  kMowU*d<re,  acrainst  his  own  in- 
terest at  the  time  of  makin;r  it,  and  having 
no  interest  to  misrepresent,  and  made 
before  the  presumption  of  payment  arises, 
is  admissilile  in  evidence.  'I'he  admissi- 
bility of  bailiils'  and  receivers'  aceounts, 
i!»e  case  of  fFurnn  v.  GrenvUie^  and  all  the 
other  cases,  depen:l  upon  the  same  prin- 
ciple, and  are  founded  on  the  same  rule. 

VALTfiiAN.  B. — After  the  very  able  and 
elaborate  judgment  of  my  Brother  Bayley, 
I  should  have  forborne  to  deliver  my  opi- 
nion at  length,  had  it  not  been  suggested, 
in  the  course  of  the  argument,  to  be  de- 
sirable to  lay  down  some  clear  and  ac- 
knowledged principle,  such  as  could  not 
be  mistaken,  upon  which  this  evidence 
was  admissible.  I  have  no  difficulty  in 
stating  the  plain  ground  upon  which  my 
judgment  proceeds.  It  is  founded  on  the 
jirinciple  established  in  the  case  of  *9cvir/e 
v.  Lord  Rarrin^tnn,  which  is  the  source 
fr(;m  which  all  subsequent  aiith'^rities  have 
iimved  in  one  uninterrupted  channel.  It  is 
simply  this,  that  whenever  the  statement 
is  ngainst  the  interest  of  the  party  making 
it  at  the  time,  upon  a  subjtct  peculiarly 
within  his  knowledge,  and  he  has  no  pos- 
sible motive  f(ir  inisrepreK(>ntation,  it  is 
receivable,  not  only  against  hitus^^-lf,  but 
against  all  the  world.  That  is  a  clear 
rule  to  act  upon.  'I'he  case  would,  no 
doubt,  be  stronger  if  it  appeared,  that  the 
declaration  were  contemporaneous  with 
the  act, —  for  example,  as  in  the  present 
case,  an  indorsement  on  a  bond  contem- 
poraneous with  the  execution  of  the  in- 
strument; :ind  would  be  more  strcngthi  ned, 
if  in  the  presence  of  the  obligor.  But  I 
rest  my  judgnu'nt  upon  other  grounds. 
The  question  is,  whether  the  Judge  should 
have  permitted  the  indorsement  to  lie 
read  to  the  jury.  Now,  it  is  impos- 
sible to  look  at  this  indorsement,  and 
to  say,  it  was  not  properly  put  to  the 
jury  ;  and,  if  so,  it  was  for  them  to  say, 
whether  it  was  false  and  fraudulent.  But 
it  was  argued  that  the  cases  were  founded 
on  SearU  v.  Lord  Barrington^  and  that 
the  decision  there  had  always  been  carped 
at.  I  should  like  to  have  been  referred  to 
some  cases  or  judgments  in  which  it  was 
disputed.  I  am  aware  that  Lord  Chief 
Justice  Pratt  was  of  opinion,  that  the  evi- 
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dence  was  not  receivable,  but  he  first  tried 
the  cause.   Another  action  was  afterwards 
brought,  and  tried  before  Lord  Chief  Jus- 
tice Raymond,  who  received  the  evidence ; 
and  a  biU  of  exceptions  having  been  ten- 
dered, it  came  before  the  Court  of  Exche- 
quer Chamber,  when  three  of  the  eight 
Judges  were  dissentient ;  and  we  also  col- 
lect, from  BroKiCi  Parliamentary  CaseM^ 
that  there  was   a  difference  of  opinion, 
when  it  afterwards  came  before  the  House 
of  Lords.  We  must  take  it,  therefore,  that 
there  was  a  difference  of  opinion ;  but  it  is 
not  unimportant  to  see  how  it  was  dealt 
with   recently  afler  the   decision  in   the 
House  of  Lords.  A  case  of  Turner  v.  Crttp 
came  on,  13  Geo.  2,  where  the  then  Chief 
Justice  refused  to  let  in  an  indorsement  of 
a  receipt  in  part  payment  of  the  bond  after 
the  presumption  of  payment  had  arisen, 
saying,  that  the  case  differed  from  Searle 
y.  Lard  Barrington,  as  there  the  indorse- 
ment was  made  before  the  presumption 
attached.     That  case,   therefore,  was   in 
perfect  conformity  with   Searle  v.    Lord 
Barrington,  and  recognized  that  decision. 
Lord  Hardwicke,  in  Glynn  v.  the  Bank  of 
England,  also  confirms  the  same  doctrine ; 
and  it  seems  to  me,  that  the  only  question 
is,  whether  it  may  not  be  referred  to  the 
jury  to  consider  whether  the  party  could 
have  had  any  interest  in  making  the  in- 
dorsement, as  the  presumption  of  payment 
had  not  arisen.   I  do  not  see  that  Searle  v. 
Lord  Barrington  has  been  trenched  upon 
by  any  of  the  subsequent  cases.  In  Barnes 
V.  Ransom  (23),  which  was  an  action  on  a 
promissory  note,  with  a  plea  of  the  Statute 
of   Limitations,   the   plaintif!*  offered   in 
evidence  indorsements  of  the  payment  of 
interest  to  take  it  out  of  the  statute ;  the 
Court  referred  to  the  decision  in  Searle  v. 
Lord  Barrington,  and  acted  upon  it.     0»- 
tram  v.  Morercood  I  consider  a  very  strong 
authority,  as  the  judgment  of  Mr.  Justice 
Buller  goes  directly  to  this  point.     Lord 
Kenyon,  in  his  judgment,  takes  the  distinc- 
tion between  that  case  and  the  cases  cited, 
''  that  in  those  something  was  produced  in 
respect  of  the  interest  of  the  party  himself, 
and  what  the  party  did  or  said  may  be 
evidence  against  himself  ;*'  and  Buller,  J. 
says,  ''  Evidence  not  upon  oath  is  not  ad- 


missible, except  in  the  case  of  pedigrees, 
and  certain  other  excepted  cases,  or  where 
the  declaration  is  eridemce  agaiiut  the  party 
making  it"     Then  came  Higkam  v.  Ridg'- 
way,  in  which  my  Brother  Bayley  is  sup- 
posed to  have  introduced,  as  a  qualifica- 
tion, that  the  party,  in  his  lifetime,  might 
have  been  examined  as  a  witness.    This, 
probably,  was  not  a  qualification  ingraAed 
on  the  rule,  but  an  additional  circumstance 
existing  in  that  case,  adverted  to  in  the 
course  of  the  judgment ;  which,  however, 
is  not  noticed  by  the  other  Judges,  nor 
relied  upon  in  the  argument  at  the  bar. 
The  error  of  the  reporter  is  easily  under- 
stood and  explainable  in  this  way.  In  Doe 
V.  Rohson{2,At\  the  same  question  was  again 
raised,  and  the  ground  upon  which  sucfa 
evidence  is  said,  by  Lord  Ellenborougii, 
C.  J.,  to  be  receivable,  is,  "  that  there  is  i 
total  absence  of  interest  in  the  persons 
making  the  entries  to  pervert  the  fact,  and, 
at  the  same  time,  a  competency  in  them  to 
know  it ;"  and  Bayley,  J.  there  says,  **  It 
has  long  been  an  established  principle  of 
evidence,  that  if  a  party  who  has  know- 
ledge of  the  fact,  make  an  entry  of  it, 
whereby  he  charges  himself,  or  discharges 
another,  upon  whom  he  could  otherwise 
have  a  claim,  such  entry  is  admissible  ia 
evidence  of  the  fact,  because  it  is  against 
his  own  interest.''     The  rule,  then,  is  here 
laid  down  without  any  qualification,  tfif- 
ham  V.  Ridgway  afterwards  came  under 
the  consideration  of  the   Master  of  the 
Rolls  in   Short   v.    Lee.      No   man  ever 
gave  more  elaborate  judgments  than  Sir 
Thomas  Plomer :  yet  we   find   him,  after 
observing  upon  the  rule  as  laid  down  ia 
Mr.  Justice  Bay  ley's  judgment,  without 
the  qualification,  himself  thus  stating  the 
rule: — ''These  documents  possess  those 
qualifications  which  have  been  always  hcU 
to  make  the  declarations  of  deceased  pe^ 
sons  evidence,  namely,  that  they  wereflBsde 
by  persons  having  a  competent  knowledge 
of  tlie  matter,  or  whose  duty  it  ir»  to 
know ;  who  had  no  motive  to  make  a  Usi^ 
representation,  and  their  written  dechfi- 
tions  being  directly  at  variance  with  thdr 
own  interests.     Such  declarations  are  ■■** 
versally  evidence."     The  case  of  R«  '• 
Ranrlings,  also,  is  there  referred  to.   I  ^ 
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not  therefore  understand  that  in  H'ts^ham 
▼•  Ridgtcay,  my  Brother  Bayley  intended 
to  insist  upon  it  as  a  necessary  ingredient 
in  the  rule,  that  ihe  party,  if  alive,  might 
have  been  examined,  but  merely  that  he 
might  have  mentioned  it  as  an  additional 
circumstance.      These  cases  came  again 
under  consideration  in  the  important  case 
o€  Middleton  v.  Melton,  wlicre  my  Brotlier 
Bayley  never  adverts  to  the  quulification, 
and  the  other  Judges  lay  down  the  rule 
without  it.     Littledale,  J.  says,  "  Warren 
▼.  Grenv'ilie^  Barry  v.  DMintrton^  and  IHg- 
hamy^ Ridgway  establish  this  general  prin- 
ciple— that  where   a  person  has  peculiar 
means  of  knowing  a  fact,  and  makes  a  de- 
claration or  written  entry  of  that  fact,  whicli 
is  against  his  interest  at  tlic  time,  it  is  evi- 
dence of  the  fact  as  between  third  persons 
after  his  death."     Mr.  Justice  Parke  says, 
'*  This  case  falls  within  the  exception,  that 
an  admission  of  a  fact  made  by  a  deceased 
person,  which  is  against  the  interest  of  the 
party  making  it  at  the  time,  is  evidence  of 
that  fact  as  between  third  persons ;"  and 
in  a  subsequent  part  of  his  judgment,  he 
aayt,  "1  think  those  decisions  may  be  sup- 
ported on  the  general  principle,  that  an 
entry  made  by  a  party  cognizant  of  a  fact, 
having  no  interest  to  make  a  false  entry, 
whereby  he  charges  himself  with  the  receipt 
of  a  sum  of  money,  is  evidence  of  the  fact 
of  the  receipt  of  such  money."     After  an 
examination  of  these  cases,  then,  1  am  at  a 
loss  to  understand  upon  what  the  assertion 
la  founded,  that  Searle  v.  Lord  Barringlon 
is  undeserving  of  attention,  and  has  always 
been  looked  upon  with  suspicion.     Lord 
Tenterden's  Act  has  been  called  in  aid. 
But  I  do  not  see  how  that  affects  the  ques- 
tion. That  statute  was  probably  occasioned 
by  the  decision  in  BosrrotlU  v.  Cotcfwtt,  In 
that  case  I  was  counsel,  and  insisted,  that 
the  evidence  was  receivable,  and  that  it  was 
ibr  the  jury  to  say  wliether  the  entries  were 
fraudulent ;  and  on  the  other  side  it  was 
contended,  that  the  evidence  ought  not  to 
be  received,  unless  the  time  when  those 
entries  were  made  was  shewn.     It  does 
appear  to  me,  therefore,  that  the  evidence 
here  was  receivable,  being  a  declaration 
made  against  the  interest  of  the  party,  pe- 
culiarly cognisant  of  the  fact,  and  with  no 
motive  to  misrepresent  it.     I  do  not  pro- 
,  ceed  upon  the  appearance  of  the  bond ;  but, 
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taking  that  in  conjunction  with  Py bus's  tes- 
timony, I  think  it  might  fairly  be  inferred 
that  the  indorsement  was  contemporaneous 
with  the  execution  of  the  bond.  It  is  a 
strong  circumstance  that  the  indorsement 
was  in  performance  of  an  net  of  duty,  which 
was  entitled  to  weight  witii  tlic  jury ;  my 
judgment,  however,  is  not  founded  on  that, 
but  on  general  principles. 

BoLLAND,  B.  —  As  I  was  not  present 
during  the  whole  of  the  argument,  I  shall 
decline  giving  any  opinion. 

Gl'rney,  B. — If  1  were  to  go  through 
the  cases,  I  should  repent,  in  worse  lan- 
giingc,  what  has  already  been  stated  by  my 
karned  Brothers.  1  think  the  principle  is 
well  summed  up  in  Mr.  Phillipps's  book, 
and  that  this  entry  had  every  requisite  stated 
in  that  principle.  The  indorsement,  there- 
fore, was  properly  received,  and,  I  tliink, 
that  acting  upon  this,  combined  with  the 
other  evidence,    the  jury   have   come    to 


the  right  conclusion. 


Ruh  absolute. 


FOSTER  AND  OTHERS  V.  DURTOX. 


1833.    > 
Jan.  22.3 

Practice. — Demurrer. 


Query,  whether  a  Judge  at  chambers  hax 
authority,  during  vacation,  to  quafh  a  do 
mwrrer  appearing  to  be  sham  and  pleaded 
for  delay. 

Mansel  had  obtained  a  rule  to  shew  cause 
why  the  order  of  Vaughan,  B.,  to  quash  tlic 
demurrer  of  the  defendant,  as  appearing  to 
be  sham,  and  for  delay,  and  to  sign  final 
judgment  in  ten  days,  with  all  subsequent 
proceedings,  should  not  be  set  aside  for 
irregularity. 

Cowling  shewed  cause,  and  contended, 
that,  according  to  the  principle  laid  down 
in  Doe  d.  Prescott  v.  Roe  (1),  a  Judge  at 
chambers,  in  vacation,  had  the  same  autho- 
rity as  the  Court.  He  also  submitted  th:it 
such  authority  was  given  to  a  single  Judge 
by  1 1  Geo.  4,  and  1  Will.  4.  c.  70.  sec.  1 . 

Lord  Lyndiiurst,  C.  B. — It  is  question- 

(1)  9  Bing.  104;  s.  c.  10  Law  Joum.  CJ?.  174. 
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able  whether  a  Judge  at  chambers  has  power 
to  quash  a  demurrer  appearing  on  the  face 
of  it  to  be  sham,  and  to  be  pleaded  for  the 
purpose  of  delay. 

Bayley,  B. — A  similar  point  was  dis- 
cussed on  an  order  of  my  Brother  Garrow's, 
and  1  think  the  Court  were  of  opinion  that 
it  ought  not  to  have  been  made.  The  act 
referred  to,  only  applies  to  a  single  Judge 
sitting  apart  from  the  Court  during  the  term. 

Rule  absolutCf  on  terms. 


1839.  > 

J         22    k     BROWN  0.  PROBERT. 

Practice. — Affidavits — Office  Copy. 

A  party  cannot  shew  cause  against  a  rule 
until  he  has  taken  an  office  copy  of  the  affi* 
davits  upon  which  the  rule  was  obtained, 

Knowles  appeared  to  shew  cause  against 
a  rule  for  judgment,  as  in  case  of  a  non- 
suit ;  but, 

Kelly  objected  that  he  could  not  be  heard, 
as  he  had  no  office  copy  of  the  affidavit 
upon  which  the  rule  was  moved. 

The  Court  acquiesced,  but  allowed  the 
rule  to  stand  over  until  an  office  copy  was 
obtained. 


1833.  7 

J         24    f    I-I^VD  ».  HEATHCOTE. 

Bond — Stamp — Evidence, 

A  bond  given  by  country  customers  to  6an« 
kers  in  London^  with  a  condition  reciting  a 
request  by  the  obligors  to  the  obligees,  to  pay 
from  time  to  time  bills  of  exchange,  ^c,  and 
binding  the  obligors  to  pay  or  remit  cash,  ^c. 
to  pay  and  discharge  such  bills  of  exchange 
at  or  before  such  bnls  of  exchange  should  bc" 
come  due;  and, from  time  to  time,  to  settle 
/accounts  and  to  pay  such  sums  as  upon  the 
settling  of  such  accounts  should  be  found  due 
and  owing  to  the  obligees,  subject  to  the  prO" 
viso  that  '*  the  whole  amount  of  monies  to  be 
ultimately  recoverable  by  virtue  of  the  said 
obligation  should  not  exceed  the  sum  of 
lOOa/."  is  a  bond  for  s/eeuring  the  limited 


sum  of  1 000/.  only,  and,  therefore,  reji^^^^ 
only  a  51,  stamp. 

In  an  action  by  the  obligees  on  the  beyjfg^ 
the  production  by  the  plaintiffs  ff  bills  qfest* 
change  accepted  by  the  defendants,  pay^^g 
at  the  banking-house  of  the  plaintiffs,  is  ttfi- 
cient  prim4  facie  evidence  of  a  balance  due 
to  them  to  that  amount,  and  renders  it  in- 
cumbent on  the  defendants  to  prove  nrnt" 
tances  in  discharge  of  such  balance,  or  to 
shew  the  actual  state  of  the  account. 

Debt  on  bond.     The  condition  recited 
that  the  plaintiffs  carried  on  the  business  of 
bankers  in  co-partnership ;  and,  for  their 
greater  convenience  in  the  said  businen, 
had  a  banking-house  at  Manchester,  where 
their  business  was  conducted  and  carried  on 
under  the  firm  of  William  Jones,  Samad 
Jones  Lloyd,  Edward  Lloyd  &  Co.,  and  hid 
another  banking-house  in  London,  where 
their  business  was  conducted  and  carried  on 
under  the  firm  of  Jones,  Lloyd  &  Co. ;  and 
that  Michael  Heathcote  and  John  Heatheote, 
had  requested  the  said  plaintiffs  to  draw  biUt 
of  exchange  from  Manchester  on  their  said 
house  in  London,  for  the  use  and  bene6t,  of 
on  the  account  of,  the  said  Michael  Heathcote 
and  John  Heathcote,  and  to  permit  then, 
the  said  Michael  Heathcote  and  John  Headi- 
cote,  to  draw  on  the  said  house  in  London 
of  them,  the  said  plaintiffs,  all  such  billa  of 
exchange  as  they,  the  said  Michael  Heath- 
cote and  John  Heathcote,  should  or  might 
at  any  time  or  times  thereafter  have  Deci- 
sion to  draw,  or  cause  to  be  drawn ;  tod 
also  to  furnish  and  supply  the  said  Micfaad 
Heathcote  and  John  Heathcote  with,  and  to 
lend  and  advance  to  them,  and  to  pajoa 
their  account  from  time  to  time,  all  suck 
cash,  bank  notes,  bank  post  bills,  and  other 
negotiable  bills  of  exchange  and  promoaoiy 
notes  as  the  said  Michael  Heathcote  and 
John  Heathcote  might  from  time  to  tiae 
require ;  and  also,  from   lime  to  timCf  to 
discount  for  the  use  and  benefit,  or  on  the 
account  of,  the  said  Michael  Heatheote  wai 
John  Heathcote,  bills  of  exchange,  promii- 
sory  notes,  and  other  negotiable  securitiei; 
and  also  to  permit  and  suffer  them,  the  siii' 
Michael  Heathcote  and  John  Heathcote, fti 
keep  a  cash  account  with  them,  the  plsiii- 
tiffs,  and  to  be  furnished  by  them  with  coll 
for  the  use,  convenience,  or  accommoditioi 
of  the  said  Michael  Heathcote  and  Joto 
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;  and  thati  for  the  purpose  of 
T  in  part  securing  the  amount  for 
eing  due  or  owing,  or  to  become 
iigf  from  or  by  the  said  Michael 
aod  John  Heathcote  to  the  said 
>r  any  one  or  more  of  them  sole- 
bem  or  any  one  or  more  jointly 
or  his  partners  or  partner  for  the 
^  for  or  by  reason  or  means  of 
tea  drawn,  or  to  be  drawn,  or  to 
'  become  payable  in  manner  afore- 
»r  or  by  reason  or  means  of  cash, 
,  bank  post  bills,  or  other  bills  or 
iahed  or  supplied,  lent,  or  ad- 
paid,  or  to  be  furnished  or  sup- 
er advanced,  or  paid  in  manner 
yt  by  reason  or  means  of  bills  or 
ther  securities,  discounted  or  to 
ted  in  manner  aforesaid  ;  or  for  or 
vr  means  of  cash  advanced  or  to 
ed  on  the  said  cash  account,  or 
er  account  whatsoever ;  or  for  or 
;  of  any  other  transactions,  deal- 
frs,  or  things  whatsoever ;  they, 
Michael  Heathcote  and  John 
and  the  said  defendant,  William 
as  their  surety,  had  agreed  to 
und  to  the  said  plaintiffs,  in  and 
i  obligation,  subject  to  such  con- 
roTiso  thereon  after- written,  ex- 
d  declared,  that  is  to  say,  that  if 
chael  Heathcote  and  John  Heath- 
iher  of  them,  their  or  either  of 
>  executors,  or  administrators,  or 
n,  did  and  should,  from  time  to 
it  all  times  thereafter,  well  and 
or  remit  to  the  said  plaintiffs, 
itors,  administrators,  or  assigns, 
)od  bills  of  exchange,  or  other 
sufflcient  effects  to  their  liking 
bation,  sufficient  in  amount  and 
ty  and  discharge,  and  in  order  to 
•charge,  all  and  every  such  bill 
>f  exchange,  promissory  note  or 
notes,  as  should  be  drawn,  as 
>r  by  them,  the  said  plaintiffs,  as 
r  more  of  them  jointly,  or  as 
ith  any  other  person  or  persons, 
one  or  more  or  all  of  the  part- 
t  time  being  in  the  said  banking 
I  account  thereof,  by  or  for  the 
»6t,  or  on  the  account  of,  the  said 
eathcote  and  John  Heathcote,  or 
hcim,  at  or  before  the  time  or 
ea  when  the  same  bill  or  bills  of 


exchange,  promissory  note  or  promissory 
notes,  should  respectively  become  due,  and 
also  sufficient  to  pay  and  discharge,  and  in 
order  to  pay  and  discharge,  all  and  every 
sum  or  sums  of  money  due,  or  to  become 
due,  as  well  to  them,  the  said  plaintiffs,  or 
any  one  or  more  of  them  jointly  with  such 
partners  or  partner  for  the  time  being,  as 
aforesaid,  for  or  by  reason  or  means  of  all 
and  every  the  said  bills  or  notes  so  drawn 
or  to  be  drawn  as  aforesaid  :  or  for  or  by 
reason  or  means  of  cash,  bank  notes,  post 
bills,  and  other  negotiable  bills  of  exchange 
and  promissory  notes  so  furnished  or  sup- 
plied, lent,  or  advanced,  or  paid,  or  to  be 
furnished  or  supplied,  lent,  or  advanced,  or 
paid  as  aforesaid,  or  by  reason  or  means 
of  such  bills  of  exchange,  promissory  notes, 
or  other  negotiable  securities  so  discounted, 
or  to  be  discounted  as  aforesaid ;  or  for 
or  by  reason  of  any  monies  to  be  advanced 
or  paid  to  or  on  the  account  of  the  said 
Michael  Heathcote  and  John  Heathcote, 
or  either  of  them,  on  the  said  cash  account, 
in  any  wise,  or  on  any  other  account  what- 
soever, together  with  discount,  postage  of 
letters,  interest  and  commission  on  the 
same  bills,  notes,  securities  and  monies,  or 
for  or  by  reason  or  means  of  any  dealings, 
transactions,  matters,  or  things  whatsoever, 
had  or  to  be  had,  as  well  between  the  said 
plaintiffs,  or  any  one  or  more  of  them  solely, 
as  between  them,  or  any  one  or  more  of 
them  jointly  with  such  partners  or  partner 
for  the  time  being,  as  aforesaid,  and  the 
said  Michael  Heathcote  and  John  Heath- 
cote, or  either  of  them,  in  anywise  howso- 
ever. And,  if  the  said  Michael  Heathcote 
and  John  Heathcote,  and  each  of  them, 
their  and  each  of  their  heirs,  executors  and 
administrators,  and  every  of  them,  did  and 
should,  from  time  to  time,  when  thereunto 
requested  by  the  said  plain  iffs,  or  any  one 
or  more  of  them,  or  the  executors  or  ad- 
ministrators of  the  survivor  of  them,  join 
with  them,  or  any  or  either  of  them,  in 
stating,  settling  and  closing  a  final  account 
and  settlement  touching  and  concerning  all 
and  every  such  bill  and  bills  of  exchange, 
promissory  note  and  promissory  notes,  cash, 
bank  notes,  bank  post  bills,  and  other  ne- 
gotiable securities  as  aforesaid  ;  and  of 
and  concerning  every  such  furnishings, 
supplyings,  advances,  loans,  payments,  dis- 
counting, cash  transactions,  and  all  other 
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transactions,  dealings,  matters  and  things 
as  aforesaid ;  and  also  did  and  should  well 
and  truly  pay  unto  them,  the  said  plaintiffs, 
their  executors,  administrators,  or  assigns, 
all  and  every  such  sum  and  sums  of  money 
whatsoever,  as  should,  upon  the  settling  of 
sucli  accounts,  be  due  or  owing  as  well  to 
them,  the  said  plaintiffs,  or  any  one  or 
more  of  them  solely,  or  to  their  or  any  of 
their  executors,  administrators,  or  assigns, 
as  to  them,  or  any  one  or  more  of  them 
jointly  with  such  partners  or  partner  for 
the  time  being  as  aforesaid,  or  to  the  exe« 
cutors,  administrators,  or  assigns  of  them, 
the  said  plaintiffs  and  such  partner  or  part- 
ners as  aforesaid,  or  any  of  them,  when  and 
as  the  same  should  respectively  become 
due,  for  the  purpose  of  duly  paying  and 
satisfying  the  same,  then  the  said  obligation 
should  be  void ;  otherwise,  to  be  or  re- 
main in  full  force  and  virtue.  And  it  was  by 
the  said  bond  or  obligation  provided,  and 
it  was  thereby  declared  to  be  the  true  in- 
tent and  meaning  of  the  said  writing  obli- 
gatory, tftal  the  whole  amount  of  monies  to  be 
uUiviatchj  recoverable  by  virtue  of  the  said  oh^ 
ligation  should  not  exceed  the  sum  of  1,000/. 

At  the  trial,  before  Bolland,  B.,  at  the 
sittings  in  London  after  last  Trinity  term, 
the  plaintiffs  produced  the  bond,  to  which 
wns  affixed  a  bl,  stamp,  and  also  gave  in 
evidence  bills  of  exchange  accepted  by  M. 
and  J.  Heathcote,  payable  at  the  plaintiffs' 
banking-house  in  London,  to  the  amount  of 
upwards  of  1,000/.,  and  other  bills  accept«> 
ed  by  the  plaintiffs.  It  was  objected,  on 
the  part  of  the  defendants,  that  the  bond 
being  for  a  floating  balance  and  an  unlimit- 
ed sum,  should  have  a  25/.  stamp ;  and  that, 
as  the  acceptance  and  payment  of  the  bills 
by  the  plaintiffs  raised  an  inference  of  a 
debt  to  the  amount  thereof,  they  were 
bound  to  shew  the  actual  balance  due  to 
them  from  M.  and  J.  Heathcote,  by  the 
production  of  their  accounts,  in  order  to 
warrant  the  jury  in  presuming  that  the  bills 
were  accommodation  bills.  The  learned 
Baron  overruled  both  objections,  reserving 
leave  to  the  defendant  to  move  to  enter  a 
nonsuit  on  the  question  as  to  the  stamp ; 
and  the  jury  having  found  a  verdict  for  the 
plaintiffs  for  the  sum  of  992/., 

Kelly  obtained  a  rule  for  a  nonsuit  on 
the  point  reserved,  and  for  a  new  trial 
upon  the  question  of  evidence.     On  the 


former   point  he   cited   the  judgment      , 
Wood,  B.,  in  Scott  v,  Allsop  (1) ;  now 

Colt  man  (with  whom  was  IV.  H.  Wats^^ 
shewed  cause. — Scott  v.  Allsop  merely  i^J^ 
cides  that  the  amount  of  the  penalty  d^>eg 
not  limit  the  extent  of  a  security  whie||  ^ 
unlimited  in  the  condition  of  a  bond,  ^ 
the  dictum  of  Wood,  B.  only  amounts  tog 
doubt  whether,  if  the  limitation  were  ex- 
pressed in  the  condition,  that  would  take  it 
out  of  the  class  of  bonds  subject  to  the 
larger  duty.     That  doubt,  however,  is  re- 
moved by  the  case  of  WilUamM  v,  Rawlintn 
(2),  where  a  bond  conditioned  to  save  harm- 
less the  obligees  for  sums  advanced  in  their 
banking  business,  on  account  of  accepting, 
discounting,  &c.,  bills  of  exchange  for  a 
third  party,  *'  not  exceeding  the  sum^SfiOOL 
in  the  nhoU"  was  held  not  to  require  a  S5il 
stamp.     In  Dickson  v.  Cass  (3),  a  bond 
similar  to  the  present,  reciting  an  agree- 
ment for  advances  not  exceeding  l.OOOll, 
and  conditioned  to   pay  the  obligees  all 
such  sums  as  they  should  advance,  tog^ 
ther  with  such  lawful  charges  and  allow- 
ances for  such  advances,  &c.,  as  are  usually 
charged  by  bankers  in  such  cases  with  in- 
terest, was  held  to  require  a  higher  than  a 
51.  stamp,  on  the  ground  that  it  was  a  se- 
curity, not  only  for  the  sum  of  1,000/.,  bat 
also  for  bankers'  commission  .and  interest; 
but,  in  that  case,  it  was  not  attempted  to 
raise  the  objection  that  the  stamp  was  in- 
sufficient because  the  bond  was  to  secure 
a  floating  balance. 

Secondly  ;  although  the  acceptance  of  a 
bill  of  exchange,  or  payment  of  an  accept- 
ance by  the  party  at  whose  house  it  is 
made  payable,  may  be  pnmdybcie  eyidence 
of  a  debt  to  the  amount  of  the  biU,  that 
inference  may  be  rebutted  by  circumstances. 
Thus,  in  Sharp  v.  Bailey  (4),  where  the 
drawer  of  a  bill  of  exchange  made  it  pay- 
able at  his  own  house,  it  was  held,  that  the 
jury  might  fairly  infer  that  it  was  an  accom- 
modation bill.  Here,  the  recital  in  the 
condition  of  the  bond,  that  the  plaiotifi 
were  to  lend  and  advance  to  Michael  and 
John  Heathcote,  and  to  pay  on  their  ae- 

(1)  t  Price,  JO. 

(2)  1  Ry.  &  M.  2SS ;  a.  c.  3  Bing.  71  j  lOR 
Mo.  set ;  3  Law  Journ.  C.P.  164. 

(3)  1  B.  &  Ad.  5^3 ;  8.  c  8  Law  Joorn.  K.KS9i. 

(4)  9  B.  &  C.  44  ;  8.  c.  (worn.  Shrk  ».  BtaifJ,^ 
Law  Journ.  K.B.  158. 
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I  time  to  time,  all  such  cash, 
I  of  exchange  and  promissory 
they  might  from  time  to  time 
d  to  furnish  cash  for  their  use, 
e  and  accommodation,  strongly 
presumption  of  a  debt  due  from 
Bfs  arising  from  the  acceptance 
Dt  of  bills  of  exchange,  but,  on 
y,  raises  the  inference  that  such 
accommodation  bills.  The  re- 
I  bond  is,  in  fact,  similar  to  a 
esting  the  plaintiffs  to  pay  and 
Nonmodation  bills. 
'ET  here  called  on — 
mtrA. — The  words  of  the  Stamp 
the  alternative,  and  require  a 
I  either  where  the  total  amount 
ey  secured  is  uncertain  and  un- 
'  where  the  amount  ultimately 
9  is  unlimited.  Here,  the  total 
:ured  by  the  bond  is  uncertain 
:ed,  because  successive  advances 
nt  of  1,000/.  would  be  recover- 
s  probable  that  the  legislature 
ed  two  classes  of  bonds,  one 
in  Mason  v.  Pritchard  (5),  the 
IS  continuing  and  for  a  floating 
lich  may  operate  as  a  security 
imes  the  sum  expressed  in  the 
&nd  the  other,  where  the  security 
ed  on  payment  of  that  sum  only. 

B. — On  both  points  this  seems 
ry  plain  case.  The  first  ques- 
upon  the  construction  of  the 
if  the  Stamp  Act,  which,  after 
le  stamps  necessary  to  be  affixed 
^iven  as  a  security  for  the  pay- 
ly  definite  and  certain  sum  of 
itains  this  provision  as  to  bonds 

security  for  the  repayment  of 
oney  to  be  lent,  advanced,  or 
lich  shall  become  due  upon  an 
Tent: — "  Where  the  total  amount 
ley  secured,  or  to  be  ultimately 
\  thereupon,  shall  be  uncertain 
t  any  limit,  25/. ;  and  where  the 
ired,  or  to  be  ultimately  recover- 
pon,  shall  be  limited  not  to  ex- 
en  sum,  the  same  duty  as  on  a 
ich  limited  sum."  Now,  what  is 
"  the  money  secured,  or  to  be 
recoverable"?     It  seems  to  me 

(5)  le  East,  2-27, 


that  the  words  are  sjrnonymous,  and  that 
the  legislature  have  expressed  in  two  modes 
substantially  the  same  thing.  But  if  their 
meaning  be  equivocal,  we  must  adopt  the 
rule  applicable  to  the  stamp  laws,  that,  un- 
less the  words  speak  plain,  the  subject  is 
not  to  be  charged  with  a  higher,  or  even 
with  any  duty. 

Now,  here  is  a  bond  on  which  it  is  de- 
clared that  the  whole  amount  of  monies  to 
be  ultimately  recoverable  shall  not  exceed 
the  sum  of  1,000/.,  and  to  this  bond  there 
is  affixed  a  5/.  stamp.  What  the  sum  se- 
cured or  ultimately  recoverable  is  to  be,  the 
bond  states  in  express  terms,  and  in  lan- 
guage calculated  to  meet  the  act  of  parlia- 
ment. The  whole  amount  secured  and  to 
be  ultimately  recoverable  does  not  exceed 
1,000/.,  and  the  duty  on  a  bond  limited  to 
sums  not  exceeding  that  amount  is  5/.  The 
words  "  ultimately  recoverable"  seem  to  me 
to  be  adapted  to  meet  the  case  of  a  security 
for  a  floating  balance,  which  can  be  enforced 
but  once ;  and  therefore,  although  an  ac- 
count is  kept  with  a  banker  from  year  to 
year,  and  many  sums  are  advanced,  still  the 
sum  "  ultimately  recoverable'*  is  the  limited 
amount  upon  which  the  stamp  duty  is  to 
be  imposed. 

On  the  second  question,  we  must  depend 
on  the  construction  of  the  bond  itself,  be- 
cause, by  a  right  construction  of  that,  all 
difficulty  is  removed.  Now,  the  condition 
in  substance  recites  an  agreement  by  M. 
and  J.  Heathcote  to  employ  the  plaintiffs 
as  their  London  bankers,  by  virtue  of  which 
they  were  to  be  entitled  to  draw  bills  on, 
and  accept  bills  payable  at  the  banking 
house  of  the  plaintiffs,  and  there  is  a 
proviso,  that,  when  the  bills  are  so  drawn 
and  accepted,  M.  and  J.  Heathcote  will 
remit  money  to  meet  advances  on  that  ac- 
count. The  plaintiffs  produce  bills  for 
1,800/.,  one  thousand  at  least  of  which  were 
acceptances  by  the  Heathcotes  payable  at 
the  plaintiffs'  house.  What  was  the  pre- 
sumption?— not  that  Lloyd  &  Co.  had  a 
sufficiency  of  funds  of  the  Heathcotes  to 
pay  those  bills ;  but  I  think  the  presumption 
from  the  circumstances  was  such  as  to  ren- 
der it  the  duty  of  the  defendants  to  prove 
remittances  to  meet  the  bills.  There  waa 
no  evidence  of  this,  but  there  was  a  primd 
facie  case  charging  Heathcote  and  Co.  with 
the  amount  of  the  bills.    That  case  was  not 


16(1 


EXCHEQUER  OF  PLEAS,  &c. 


rebattedy  and  therefore  it  was  the  duty  of 
the  jury  to  come  to  the  conclusion  that  the 
money  was  due  to  the  plaintiffs  ;  and  I  am 
of  opinioD,  therefore,  that  the  verdict  was 
right. 

Vaughan,  B.  —  This  rule  is  not  sus- 
tainable on  either  ground.  As  to  the  ob- 
jection upon  the  stamp  law,  it  appears  to 
me,  that  the  bond  has  been  drawn  with 
particular  attention  to  the  wording  of  the 
act  of  parliament,  which  requires  a  i5L 
stamp,  if  the  money  secured  and  ultimately 
recoverable  be  uncertain  and  unlimited; 
but  if  limited  and  certain,  the  same  duty  as 
on  a  bond  for  the  sum  to  which  it  is  limited. 
Now,  looking  at  this  bond,  can  any  one 
doubt,  that  the  largest  sum  ultimately  re* 
coverable,  is  1000/.?  And  if  so,  5L  is  the 
proper  stamp  duty  attaching  upon  the  in- 
strument. On  the  other  point,  it  is  said, 
that  this  being  an  action  against  the  surety, 
it  was  incumbent  on  the  plaintiff  to  make 
out  a  balance  due  from  the  principals.  I 
think  this  was  made  out  by  reasonable 
evidence.  The  clear  object  of  the  bond 
was  the  accommodation  to  be  afforded  to 
Heatlicote  &  Co.,  by  the  payment  of  their 
bills  in  London,  by  Jones,  Lloyd  &  Co. ; 
and  that,  in  my  opinion,  raises  a  presump- 
tion, that  the  amount  of  bills  paid  was  due 
to  the  latter.  It  is  said,  that  the  plaintiffs 
might  easily  have  shewn  the  actual  balance 
due  by  producing  the  account.  The  de- 
fendants might  also  have  done  this  by  call- 
ing the  plaintiffs' clerk.  Therefore,  I  think, 
that  there  was  sufficient  and  reasonable 
evidence  of  the  state  of  the  balance. 

BoLLAND,  B. — In  this  case  I  can  enter- 
tain no  doubt.  The  Stamp  Act  first  im- 
poses duties  on  bonds,  securing  limited  and 
certain  sums,  under  which  a  duty  of  5L  is 
imposed  on  bonds  securing  a  sum  of  money 
exceeding  500/.,  and  not  exceeding  1,000/. ; 
and  then  proceeds  to  provide  for  bonds 
given  as  floating  securities  without  limit,  on 
which  it  requires  a  25L  stamp.  In  order 
more  clearly  to  explain  the  meaning  and 
object  of  the  provision,  it  declares  that  the 
251.  duty  shall  be  payable  where  the  total 
amount  secured,  or  to  be  ultimately  re- 
coverable, shall  be  uncertain  and  without 
limit ;  but  that  the  duty  payable  where  the 
sum  is  limited,  sliall  be  the  same  as  on  a 
bond  for  such  limited  sum.  The  words 
*'  secured,  or  to  be  ultimately  recoverable," 


are,  I  think, synonymous;  and  the  iiileBtiiMi 
of  using  them,  in  my  opinion,  was  to  inform 
commercial  men,  that  upon  taking  such 
securities,  if  they  reserved  a  limited  sum, 
the  payment  of  which  could  only  be  called 
for  once,  that  limited  sum  was  to  regulate 
the  stamp. 

On  the  second  point,  it  was  taken  oo 
all  hands,  that  the  bills  in  evidence  were 
paid  under  the  bond.     Now,  it  has  been 
truly  said,  that  if  a  man  accepts  a  bill, 
primd  facie  he  admits  a  debt.      Let  us  see 
if  that  presumption  is  not  rebutted.     Here 
was  a  bond  entered  into  between  the  partiei 
as  bankers,  by  which  it  was  expressly  re- 
cited, that  the  plaintifls  were  to  advance 
money  to  meet  the  bills  of  the  Heathcotes, 
and  that  money  should  be  remitted  by  tben^ 
to  repay  those  advances.  That  is  sufficient 
to  destroy  the  supposition,  that  they  ptici 
the  bills  as  their  own  debts,  and  to  make  n 
incumbent  on  the  defendants  to  prove  re- 
mittances of  a  larger  sum  than  the  amount  of 
the  billsi  to  discharge  themselves  from  lia- 
bility. 

Gurnet,  B.  concurred ;  and — 

Rule  discharged. 


1833.     > 
Jan.  26,  3 


HASKER  p.  JARMAIME. 


Pmctice, — Process — Irregularity, 

An  irregularity  in  the  writ  itself  mil  mot 
support  a  rule  to  set  aside  the  service  Jcf 
irregularity,  if  the  service  tvas  regular. 

The  writ  of  summons  and  the  copy  served 
on  the  defendant  in  this  case  were  regularly 
indorsed,  the  date  of  issuing  the  writ  being 
inserted  in  the  indorsement ;  but  a  blank 
was  left  for  that  date  on  the  face  of  each. 

Chilton,  thereupon,  moved  to  set  aside 
the  service  of  the  writ  for  irregularity,  in 
not  bearing  the  date  of  the  day  when  it 
was  issued,  pursuant  to  statute  2  Will  4. 
c.  39.  s.  \2,  He  submitted,  that  insertion 
of  the  date  in  the  indorsement  was  not  a 
compliance  with  the  act. 

The  Court  were  of  this  opinion,  and 
granted  the  rule. 

Piatt  shewed  cause,  relying  upon  tbe 
form  of  the  rule,  which  was  to  set  aside 
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which  was  regular,  and  not 
ch  was  irregular, 
ntr^  contended,  that  the  ter- 
regular  writ  must  he  an  irre- 
;  and  he  cited  Miliar  v.  Botr- 
re  the  day  of  the  month  was 
on  the  writ,  pursuant  to  Rule 
..  4,  and  the  rule  to  set  aside 
»r  irregularity,  on  that  ground, 
solute  without  objection. 

I. — Had  the  rule  been  to  set 
and  service,  or  writ  or  service, 
ight  have  discharged  it  as  to 
ind  made  it  absolute  as  to  the 
I  case,  a  true  copy  of  the  writ 
^ed,  without  any  irregularity  in 
f  service.  If  an  incorrect  copy 
writ  had  been  served,  or  the 
t  been  properly  served,  the 
t  have  been  set  ajide  for  irre- 
;,  as  the  application  goes  only 
of  the  writ,  and  no  deficiency 
e  is  shewn,  the  rule  ought  to 

Discharged, 


MEWTOK  V,  PEACOCK. 

equesU — Costs, 

the  plaintiff  of  costs  under  the 
t  of  Requests  Act,  the  defen- 
early,  and  in  express  terms, 
within  the  words  of  the  act, 
an  affidavit  in  the  alternative, 
'  a  "  counting-house  or  ware- 
ectioe, 

an  action  of  assumpsit  for 
and  delivered,  in  which  the 
vrit  of  inquiry  executed  in 
8sed  the  damages  at  4/.,  the 
in  the  plaintiff's  bill  of  parti- 

;n  affidavit,  "  that  the  defen- 
ed  on  business  for  many  years, 
igent,  at  No.  3,  All  Hallows 
ie  had  for  many  years  kept  a 
use  or  warehouse'  for  the  re- 

J.  565 ;  §,e,t  Tyrw.  lit ;  9  Law 


ception  of  goods  sent  to  him  in  his  trade, 
and  where  he  attended  in  business  hourSi 
and  that  he  had  more  goods  and  property 
there  than  was  sufficient  to  pay  the  4/.  and 
costs ;  and  that  the  said  counting-house  or 
warehouse  was  in  London;  and  that  he 
slept  out  of  London,  at  the  dwelling-house 
of  his  father,  in  the  Lower  Road,  Deptford, 
but  that  his  general  place  of  business 
was  in  All  Hallows  Lane,*'  had  obtained 
a  rule  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  pay  41,  into  court 
without  costs,  on  the  ground  that  the  de- 
fendant was  within  the  London  Court  of 
Requests  Act,  39  &  40  Geo.  3.  c.  3.  s.  5, 
or  the  Deptford  Act,  47  Geo.  3.  sess.  1. 
c.  4.  s.  5, 

In  the  affidavits  made  for  the  plaintiff,  it 
was  stated,  that  the  action  was  brought  for 
a  balance  due  for  Prussian  blue,  purchased 
by  the  defendant  at  an  auction ;  that  the 
defendant,  on  making  the  purchase,  gave 
his  name  and  address,  "S.  G.  Peacock, 
stone  blue  maker, Lower  Road,  Deptford;" 
and  that  the  plaintiff  did  not  know  be  had 
any  otlier  place  of  abode :  but  it  was  sworn 
in  the  defendant's  affidavits  that  the  blue 
was  delivered  in  All  Hallows  Lane. 

Hutchinson  shewed  cause,  relying  on  an 
exception,  as  to  any  balance  of  account,  to 
take  the  case  out  of  the  Deptford  Act ;  and 
he  cited  Jefferies  v.  Watts  (1),  to  shew  that 
deception  or  concealment  prevented  a  de- 
fendant from  availing  himself  of  the  privi- 
lege of  the  London  Act.  He  also  contend- 
ed, that  the  affidavits  of  the  defendant  were 
insufficient,  as  they  did  not  shew  that  he 
sought  his  whole  livelihood  in  the  city. 

Steer,  contrd,  contended,  that  there  was 
no  fraudulent  imposition,  with  an  intention 
to  mislead,  as  in  Jefferies  v.  Watts,  and  that 
mere  ignorance  of  the  defendant's  residing 
within  the  jurisdiction,  was  immaterial 
— Spencer  v.  Holloway(Z),  Baildon  v.  Pit" 
ter  (3),  Oakes  v.  Allnn  (4).  Touching  the 
Deptford  Act,  he  insisted  that  the  sum 
found  to  be  due  was  to  be  taken  as  the  only 
sum  in  dispute,  to  which  he  cited  Shaddick 
V.  Bennett  (5). 

(0  1  New  Rap.  153. 
(t)  15£ast,647. 

(3)  1  Chit  635. 

(4)  M'Clel.  58t ;  1  Chit.  SUt.  Sf  5. 

(5)  4B,hC.  769 ;  8.  c.  4  Law  Joura.  K.B.  58. 
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Batlet,  B. — On  the  plain  language  of 
the  act  of  parliament,  I  think  this  rule 
ought  to  be  discharged.  The  act  describes 
the  persons  to  be  sued  as  persons  "  resid- 
ing or  inhabiting  within  the  city  of  Lon- 
don, or  the  liberties  thereof,  or  keeping 
any  house,  warehouse,  shop,  shed,  stall,  or 
stand,  or  seeking  a  livelihood,  or  dealing 
within  the  same  city  or  liberties."  Now, 
you  are  to  look  at  the  language  of  this  clause 
of  the  act,  and  to  see,  to  which  of  the  diffe- 
rent classes  the  defendant  described  himself 
to  belong.  He  states  that  he  has  carried 
on  business  for  many  years  in  All  Hallows 
Lane,  where  he  occupies  '*  a  counting-house 
or  warehouse."  Now  the  word  "counting- 
house"  is  not  in  the  act  of  parliament.  The 
defendant  best  knows  whether  the  place  he 
occupies  is  a  counting-house  or  a  ware- 
house, yet  he  frames  his  affidavit  in  the 
alternative,  stating,  that  he  keeps  either 
that  which  will  render  him  liable  to  be 
sued  in  the  Court  of  Requests,  or  that 
which  will  not  make  him  so  liable.  He 
then  goes  on  to  say,  that  he  has  there  more 
goods  and  property  than  sufficient  to  pay 
the  4tL  and  costs.  This  is  all  that  he  states 
to  bring  himself  within  the  London  Court 
of  Requests  Act.  He  does  not  put  his  pri- 
vilege upon  seeking  his  livelihood  within 
the  city,  as  that  is  not  expressly  stated,  and 
can  only  be  collected  from  inference,  but, 
if  he  did  proceed  upon  that  ground,  he  must 
seek  his  whole  livelihood,  and  this  is  not 
stated.  He  then  goes  on  and  states,  that 
**  he  is  merely  a  lodger  at  his  father's  house, 
and  that  his  general  place  of  business  is  at 
All  Hallows  Lane."  He  admits  that  he 
sleeps  at  Deptford,  and  he  does  not  nega- 
tive occasionally  carrying  on  business  there, 
and,  according  to  the  plaintifTs  affidavits, 
he  originally  gives  his  address  there,  de- 
scribing himself  as  a  Prussian  blue  manu- 
facturer. As  it  seems  to  me,  therefore,  the 
defendant's  own  affidavits  have  not  brought 
him  within  the  act  of  "parliament,  which  he 
ought  to  have  had  before  him  when  he  pre- 
pared these  affidavits. 

Vaugiian,  B.— To  avail  himself  of  the 
protection  of  the  act,  a  party  should  bring 
himself  clearly  within  its  terms.  The  affi- 
davits here  expressly  avoid  that,  as  they 
do  not  inform  us  whether  the  defendant 
has  a  warehouse,  or  what  description  of 


wares  or  merchandizes  are  deposited  th 
and  he  does  not  venture  to  swear  th^ 
seeks  his  livelihood  in  the  city, 
affidavits,  in  answer,  in  every  respect  < 
tradict  that  supposition,  with  the  txt 
tion  of  the  delivery  of  the  goods  in 
Hallows  Lane.  But,  if  not,  the  def 
dant  does  not  appear  to  seek  his  wfa( 
livelihood  in  the  city,  which  is  necessar 
to  bring  him  within  the  act. 
Gurnet,  B.  concurred. 

Rule  discharged. 


1833 
Jan.  28 


i.} 


ESS  0.  JOHN  SMITH  AND  JOtlP 
SMITH. 


Prisoner — Charging  vsith  declaratiM* 

The  Court  nnll  grant  a  habeas  corpus 
bring  up  a  defendant  in  the  criminal  cwtor 
of  the  Marshal  of  the  King's  Bench,  to  < 
charged  with  a  declaration. 

On  an  affidavit,  that  Joseph  Smith,  oi 
of  the  defendants,  had  been  served  with 
copy  of  a  writ  of  capias,  and  that  Jol 
Smith,  the  other  defendant,  had  been  arm 
ed  on  such  writ,  and  was  now  in  the  a 
tody  of  the  marshal  of  the  King's  6eD( 
under  a  Judge's  warrant, — 

Archhold  moved  for  a  habeas  corpui 
respondendum,  to  bring  up  John  Smith, 
be  charged  with  a  declaration. 

Bayley,  B. — I  think  this  may  be  do 
as  the  custody  will  not  in  any  respect 
changed,  as  it  would  be  were  he  to 
brought  up,  to  render  in  discharge  of 
bail.  Under  the  Uniformity  of  Proe 
Act,  the  plaintiff  might  have  a  w^rit  of  • 
tainer ;  accordingly — 

Writ  granted  to  bring  thedef^ 
dant  up  in  custody  of  the  m 
shal,  to  be  charged  with  the  ( 
claration. 
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^1      >        BAKER  0.  RTE. 

fe'«  Order — Attachment, 

'udge*s  ordeTf  although  acted  upofif 
be  enforced  by  attachment  until  it  is 
rule  of  court. 

OH  AN,  B.,  had  made  an  order  in  this 
latthe  defendant  should  be  at  liberty 
id  the  issue  and  plea  of  set-ofT,  upon 
It  of  costs  by  the  defendant's  attor- 
lieh  order  was  acted  upon  by  the  de- 
t's  attornies  making  the  amendment. 
in  affidavit  of  personal  service  of  a 
r  the  order  and  Master's  allocatur, 
»wing  the  original  order  and  alloca- 
1  a  demand  and  refusal  of  the  costs, 
^ment  had  been  granted  against  the 

r  obtained  a  rule  to  set  aside  the 
sent  for  irregularity;  against  which 
fn  appeared  to  shew  cause,  but — 

Court,  being  clearly  of  opinion  that 
tchment  was  irregular,  as  the  Judge's 
lad  never  been  made  a  rule  of  court 
de  the  rule  absolute,  directing  the 
fthe  amendment  to  be  set  off  against 
ts  of  the  rule. 


/- POOLS     V,     EDWARD    PEMBRET 
!l      <         AND     ANN    MART    PEMBRET, 
t-        HIS  WIPE. 

in  abatement — Affidavit — Costs, 

tnsposition  in  the  Christian  names  of 
mdant,  in  the  title  of  the  affidavit  to 
%  flea  in  abatement,  is  a  variance 
takes  the  plea  irregular, 
>le — That  "  one  of  the  defendants  in 
te"  is  a  good  addition  to  the  deponent, 
affidavit  of  verification  of  a  plea  in 
mt,  within  Rule  5,  Mil,  term,  %  W,  4. 
r  ru>t  allowed  on  setting  aside  a  plea 
^mentfor  irregularity, 

le  appearance  and  declaration  the 
mts  were  described  as  "  Edward 
5y  and  Ann  Mary  his  wife."  The 
mts  pleaded  the  non-joinder  of  an- 


other party,  which  plea  was  verified  by  the 
following  affidavit  :— 

"  John  Poole  o.  Edward  Pembrey  and 
Mary  Ann,  his  wife. — Edward  Pembrey, 
one  of  the  defendants,  maketh  oath,  and 
saith,  that  the  plea  hereto  annexed  is  true 
in  substance  and  in  fact." 

Tomlinson  obtained  a  rule  to  set  aside 
the  plea  for  irregularity  with  costs,  on  the 
ground  that  the  affidavit  was  wrongly  en- 
titled, and  did  not  contain  the  addition  of 
the  person  who  made  it,  pursuant  to  Rule 
Hil.  term,  %  Will.  4.  tit.  Affidavit,  5.  To 
the  first  point  he  cited  Richards  v.  Se^ 
tree(l). 

Addison  shewed  cause,  contending,  that 
the  identity  of  the  defendants  and  of  the 
cause  was  sufficiently  shewn  by  describing 
Mary  Ann  Pembrey  as  the  wife  of  the 
other  defendant.  Fie  also  submitted,  that 
the  rule  referred  to  did  not  apply  to  affi- 
davits of  this  description. 

Batlet,  B.  intimated,  that,  even  if  it 
did  apply,  describing  the  deponent  as  one 
of  the  defendants,  was  a  sufficient  addition. 
On  the  other  point,  he  said :  The  affidavit 
is  not  rightly  entitled,  nor  does  it  appear 
to  be  made  in  the  same  cause  ;  for  if  the 
argument  as  to  the  description  were  good, 
there  could  have  been  no  occasion  to  insert 
any  Christian  name.  The  affidavit  is  not 
so  entitled  as  that  perjury  might  be  assigned 
upon  it. 

Tomlinson  then  applied  for  costs,  on  the 
ground  that,  if  judgment  had  been  signed, 
it  could  only  have  been  set  aside  on  pay- 
ment of  costs,  and  that  the  rule  had  been 
moved  for  with  costs ;  but, — 

Per  Batlet,  B. — There  ought  to  be  no 
costs  on  a  mere  irregularity  in  a  plea  in 
abatement,  as  no  costs  are  allowed  unless 
the  Court  proceeds  to  judgment. 

Rule  absolute,  without  costs.  The 
plaintiff  not  to  sign  judgment,  uif- 
less  the  defendants  make  default 
in  pleading  issuably,  or  in  paying 
the  debt  and  costs  of  the  cause, 
(not  including  the  costs  of  the  mo- 
tion) within  ten  days;  and  in  case 
of  defendants  pleading  issuably,  to 
rejoin  gratis,  and  take  short  notice 
of  trial. 


t)  Se«lTidd,  511.  9tb  edit. 
Sbriis,  XL— £xcneq.  Pl. 


(1)  SPriot,  197. 

Z 


170 


EXCHEQUER  OF  PLEAS.  &c. 


1833 
Jan.  28 


>.} 


ICILKT  r.  WALLS. 


.^Pleaikmg-'Sham  Plea. 

Where  a  smgU  pUa  is  emlcukUed  to  per- 
plexsamdremdefs  it  neceseary/ar  the phwUif 
to  commU  cotuueif  the  Courts  mpoH  am.  ajfida- 
til  that  it  ufaUet  will  allom  judgment  to  be 
mgned  a$for  wami  of  a  flea. 

Tkuif  in  an  action  on  a  bill  of  exchange 
bn  the  mdoreee  against  the  acceptor ^  where 
tie  defendant  pUaded  "  thai  the  kill  was 
obtained  withonl  consideration ;  thai  a  blank 
piece  of  paper  on  a  2s.  6dL  stamp  was 
handed  to  him^  with  a  request  that  he  would 
put  his  name  as  acceptor ;  that  he  accepted 
the  bill  payable  at  a  particular  place  only  ; 
and  thai  these  facts  were  known  to  the 
plasnlif" — the  Court  gave  the  plaintiff  leave 
to  sign  judgment  as  for  want  of  a  plea  on 
an  afidacitt  thai  all  the  allegations  in  the 
plea  were  false, 

Attumpttt  by  the  indoriee  against  the 
acceptor  of  a  bill  of  exchange. 

The  defendant  pleaded  that  the  bill  was 
obtained  from  him  without  consideration  ; 
that  a  blank  piece  of  paper  on  a  2s.  6d. 
stamp  was  handed  to  him»  with  a  request 
that  he  would  put  his  name  as  acceptor ; 
that  he  accepted  the  bill  payable  at  a  par- 
ticular place  only;  and  that  these  facts  were 
known  to  the  plaintiff. 

On  an  affidavit  by  the  drawer  of  the  bill, 
that  the  bill  was  regularly  signed  and  deli- 
vered, and  that  all  the  allegations  in  the 
plea  were  false,  the  bill  appearing  on  pro- 
duction to  be  accepted  payable  in  the  usual 
manner,  and  not  at  a  particular  place  only, 
Gurney,  B.,  in  the  vacation,  had  made  an 
order,  *<  that  the  plaintiff  should  be  at 
liberty  to  sign  judgment,  notwithstanding 
the  plea — the  plea  appearing  to  be  defec- 
tive." The  plaintiff,  however,  did  not  sign 
judgment  before  a  rule  was  obtained,  on 
the  part  of  the  defendant,  to  shew  cause 
why  the  order  of  the  learned  Baron  should 
not  be  set  aside. 

The  rule  was  partly  argued  on  a  former 
day,  when  the  Court  directed  the  defen- 
dant's attorney  to  make  an  affidavit  rela- 
tive to  his  instructions  for  putting  a  state- 
ment of  facts  on  the  record,  apparently 
invented  for  the  occasion.  Tlie  attorney, 
accordingly,  made  an  affidavit,  entering,  at 


some  length,  into  deciils  of 
and  commnniratinns  with  iht 
the  course  of  the  suit.  The  Covrt  woald 
not  allow  this  afBdavh  to  be  read  wiihum 
the  consent  of  the  defaidant,  an  the  grovBd, 
that  the  attorney  had  bo  ligbs  t»  ^^^^*n 
confidential  commnnicatioBS  whli  kisdicfl*; 
and  they  intimated  that  tber  reqaired  a 
general  aflBdavit,  that  the  MMtaemtj  had  re- 
ceive d  instmctioQs  from  tbedetedaatof 
the  existence  of  the  iacts  staled  in  the  plea, 
and  believed  them  to  be  tr 
again  stood  over,  and  the  mttomcj 
affidavit  ''that  the  plea  «i 
cording  to  the  instmctioos  of  his  dient, 
which  instructions  he  believed  to  be  trar 
and  acoordii^  to  the  facts." 

Chilton  slewed  canae. — ^The  Jodge  it 
chambers  had  power  to  ndke  this  older  ii 
vacation,  as  his  authoiitj  was  equal  to  tkit 
of  the  Court,  for  the  parpoae  of  preventing 
delay  through  a  sham  plea.  The  only  qics- 
tion,  therefore,  is,  whether  in  this  case  the 
Court  would  have  exercised  the  anthoritj 
by  permitting  the  plaintiff  to  sign  jodgneBt 
as  for  want  of  a  pica.  Thomas  v.  Vasith 
moalen  (1)  shews,  that  the  Court  will  saier 
judgment  to  be  signed  on  a  sham  plea  cil* 
culated  to  raise  issues  requiring  diflfefcot 
modes  of  trial ;  and  Bayley,  B.  there  refen 
to  Pierce  v.  Blake  (2),  which  points  out  the 
duty  of  an  attorney  with  reference  to  thii 
subject.  In  BariUy  v.  Godslake  (3),  tbe 
plaintiff  was  allowed  to  sign  judgment  on 
a  sham  plea,  which  made  it  necessary  fix 
the  plaintiff's  attorney  to  consult  coimid, 
and  thereby  occasioned  delay  and  expenie. 
Shadirell  v.  Berlhoud  (4),  Body  v.  /oAsjob, 
and  Corbett  v.  Powell  (5),  shew,  that  on  s 
false  plea,  such  as  would  naturally  inlscf 
the  attorney  for  the  plaintiff  to  comsk 
counsel,  the  Court  will  permit  the  plaiatif 
to  sign  judgment.  MeringtonY,  BecArll(6) 
does  not  overrule  those  cases,  but  merelf 
decides  that  the  Court  will  not  compel  s 
defendant  to  verify  his  plea,  or  at  the  st- 
most  that  the  Court  will  not  allow  jodgiUBt 
to  be  signed  on  an  affidavit  of  the  frlnosJ 
of  a  plea,  in  the  common  form»raiiiiigt 

(1)  2  Barn.  &  Aid.  197. 
(S)  2Salk.5l5. 

(3)  2  Bani.&  Aid.  199. 

(4)  a  Bam.  &  Aid.  750. 

(5)  Ibid.  751,  n. 

(6)  tf  B.  &C.81;  1.0. 1  Law  Joan,  CP.f4& 
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JBingle  ittue,  such  as  the  delivery  of  goods 
an  satisfaction,  at  in  Rkhley  ▼.  Proone  (7). 
That  case,  however,  is  an  authority  that 
Che  Court  will  look  to  the  attorney  who 
puts  a  sham  plea  on  the  files  of  the  court, 
mnd  Gaselee,  J.,  in  Smith  ▼•  Dackwell  (8), 
^irheve  there  was  a  plea  of  a  delivery  of  a 
pipe  of  wine,  takes  the  distinction  between 
a  plea  raising  several  issues,  wliich  is  ex- 
ceedingly intricate,  and  a  single  plea  hav- 
ing  nothing  improper  on  the  face  of  it. 
Tills  distinction  was  acted  upon  in  Smith 
V.  Hardy  (9\  where  the  Court  allowed  the 
plaintiff  to  sign  judgment  on  a  false  plea 
of  a  release  destroyed  by  accident,  as  it 
was  ingenious  and  likely  to  occasion  per- 
plexity and  expense,  and  the  plaintiff  might 
be  at  a  loss  whether  to  take  issue  on  the 
existence  of  the  release  or  its  destruction 
by  accident. 

He  also  argued  that  the  aflddavit  of  the 
attorney  was  insufficient,  and  ought  not  to 
prejudice  the  plaintiff,  as  the  bill,  on  in- 
spection, shewed  clearly  that  the  plea  was 
untrue,  and  that  the  object  of  it  was  delay. 
Mamwel^  contriL — Neither  the  Judge  nor 
the  Court  has  power  to  interfere  and  to 
treat  a  single  plea  as  a  nullity  merely  be- 
cause it  is  sworn  to  be  false.  Such  a  plea 
may  be  set  aside,  first,  where  it  tenders 
•everaJ  iasues  triable  in  different  modes ; 
secondly,  where  the  defendant  is  under 
terms  to  plead  issuably ;  thirdly,  where  it 
IS  dearly  and  absolutely  bad  on  the  face 
of  it,  as  a  plea  of  judgment  recovered  in 
the  Piepoudre  Court — Blewett  v.  Marsden 
(10),  or  before  the  promises  were  made. 
Mermgtcnv,  Beckett  decides,  that  the  Court 
will  not  compel  a  defendant  to  verify  his 
plea;  and  the  judgment  of  Abbott,  C.J.  (1 1) 
■hews  that  an  attorney  ought  not  to  be 
culled  upon  to  shew  by  what  authority  he 
has  pleaded  a  dilatory  plea.  That  case 
overrules /?tf  A ^v.  Proone,  and  is  supported 
by  Smith  V.  Backwell,  which  establishes  as 
a  principle,  that  a  single  plea  alleging  a 
good  and  consistent  defence,  will  not  be 
set  aside  upon  an  affidavit  that  it  is  a  sham 
plea ;  and  the  opinions  of  the  Judges  in 
that  case  lead  to  the  conclusion  that  the 


(7)  1  Bam.  &  Cress.  t86. 

(8)  4  Biog.  512 ;  s.  c.  6  Law  Journ.  C.P.  89. 

(9)  8  BiDg.  433 ;  s.  c.  10  Law  JourD.  C.P.  130. 

(10)  10  East,  237. 
(tl)  5  Dow.  &  Ryl.  231. 


Court  would  exceed  its  jurisdiction  if  such 
a  plea  were  so  treated. 

The  Court,  af^r  taking  time  to  con« 
aider,  thought  the  aflldavit  of  the  attorney, 
that  he  had  received  instructions  to  plead 
the  plea,  sufficient,  and  made  the  rule  ab- 
solute for  setting  aside  the  Judge's  order 
without  costs;  whereupon  CAi/ton obtained 
a  rule  to  set  aside  the  plea  on  reading  the 
affidavit  used  in  shewing  cause  against  the 
former  rule.     On  the  last  day  of  term— 

Mansel  shewed  cause,  pursuing  the  same 
course  of  argument  as  on  the  former  rnle ; 
and  he  also  strongly  urged,  that  the  Court 
would  exceed  its  authority  by  allowing 
judgment  to  be  signed ;  and  that,  within 
Stat,  of  Westm.  2.  c.  31,2  Inst,  c  31,  he 
might  except  to  the  judgment  of  the  Courts 
in  case  they  should  pronounce  against  the 
plea. 

Lord  Lynohurst,  C.  B. — It  was  impos- 
sible not  to  suspect  upon  the  first  reading 
of  this  plea,  that  it  was  a  sham  plea;  and 
that  view  is  confirmed  bv  the  affidavit  on 
the  part  of  the  plaintiC  No  doubt  the 
cases  referred  to  for  the  defendant  shew 
that  the  Courts  have  refused  to  set  aside  a 
sham  plea,  but  those  were  cases  in  which 
they  did  not  think  it  necessary  to  exercise 
their  discretionary  power,  and  they  are 
founded  on  an  admission  of  the  jurisdic- 
tion. We  are  of  opinion,  then,  that  this 
is  a  sham  plea,  and  that  it  ought  to  be 
ordered  to  be  taken  off  the  file. 

Baylbt,  B. — Many  authorities,  ancient 
as  well  as  modern,  shew  the  extent  of 
the  power  of  the  Courts  in  cases  of  false 
pleadings;  and  I  do  not  think  that  we 
shall  exceed  it  in  granting  this  application. 
In  Pierce  v.  Blake^  an  attorney  assigned 
infancy  for  error.  His  client  was  forty 
years  old ;  and  the  Court  said,  that  if  an 
attorney  puts  in  a  false  plea,  to  delay  jus- 
tice, he  breaks  his  oath,  and  may  be  fined 
for  putting  a  deceit  on  the  Court.  The 
Court  threatened,  if  the  attorney  persisted, 
to  inquire  into  the  truth  of  the  plea,  and, 
if  they  found  a  deceit  and  a  trick,  they 
would  fine  him.  In  the  case  of  Merington 
V.  Beckett,  I  well  remember,  the  Court 
thought  that,  inasmuch  as  there  had  been 
a  long  course  of  practice  to  plead  a  parti- 
cular description  of  sham  plea,  they  would 
not  exercise  their  discretion  by  inquiring 


I7t 


EXCHEQUER  OF  PLEAS,  &e. 


into  the  authority  given  to  the  attorney  to 
plead  in  that  manner.  With  extreme  re- 
luctance I  acceded  to  that  decision  ;  but  I 
have  known  many  instances,  where  the 
Court,  being  of  opinion  that  there  was  such 
ingenious  fueading  as  would  perplex  and 
put  the  party  to  the  expense  of  consulting 
counsel,  have  authorized  him  to  sign  judg- 
ment. In  Smith  v.  Hardy,  the  Court  of 
Common  Pleas  were  satisfied  of  their 
power,  and,  on  the  affidavit  that  the  plea 
was  false,  they  gave  the  plaintiff  leave  to 
sign  judgment.  The  plea  there  was  a  re- 
lease destroyed  by  accident,  and  the  defen- 
dant did  not  venture  to  suggest  that  it  was 
true :  neither  in  this  case  is  there  any  such 
suggestion.  The  Court,  therefore,  is  not 
stepping  beyond  the  line  of  its  duty,  and, 
in  my  opinion,  would  be  grossly  disregard- 
ing it,  if,  when  satisfied  that  this  plea  is 
false,  it  did  not  set  it  aside,  and  authorize 
the  plaintiff  to  sign  judgment. 
The  other  Barons  concurred. 

Rule  absolute, 

Mansel  then  tendered  a  bill  of  excep- 
tions. 


18S3 
Jan.  28 
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SABINE  0.  FIELD. 


Scire  facias. 

The   Court  will  not  give  leave  to  sign 
judgment  in  scire  facias  on  two  nihils  re- 
turned, unless  it  appears,  that  attempts  have 
been  made  to  give  the  party  notice. 

The  sheriff  having  returned  nifUl  to  two 
writs  of  scire  facias^  eight  days  after  the 
first  return, — 

Piatt  moved  for  judgment,  pursuant  to 
rule,  Hil.  term,  2  Will.  4.  c.  81. 

Bat  LET,  B. — One  object  of  the  rule  was, 
that  the  plaintiff  should  not  proceed  behind 
the  back  of  the  party,  without  coming  to 
the  Court  for  leave  to  sign  judgment  and 
issue  [execution;  and  I  think  that  leave 
ought  not  to  be  granted,  unless  it  appear  that 
some  pains  were  taken  to  notify  the  appli- 
cation to  the  party.  It  does  not  appear  that 
any  attempts  have  been  made  for  tliat  pur- 
pose. 

Rule  refused. 


1883.     > 
Jan.  28.   3 


AUVEN  r.  TvnvivAU 


Practice. — Pleading — Striking  out  Pleas 
— What  are  issuable  pleas  ? 

A  plea  of  nil  debet,  to  debt  on  a  French 
judgment,  ordered  to  be  struck  out,  where  the 
defendant  also  pleaded  special  pleas,  stating 
that  he  was  taken  in  execution  on  the  judg- 
ment, and  remained  in  prison  four  months. 

Debt  on  a  French  judgment,  in  which 
the  defendant,  being  under  terms  to  plead 
issuably,  pleaded  the  general  issue,  nil  debet, 
and  eleven  special  pleas,  stating,  in  sub- 
stance, that  he  was  taken  in  execution  on 
the  judgment,  and  remained  four  months  in 
a  French  prison. 

Manning,  on  moving  for  a  rule  to  strike 
out  the  special  pleas,  stated,  that  the  de^ 
fendant  had  broke  prison,  and  came  to  thi« 
country ;  and  objected,  that  the  pleas  were 
not  issuable,  as  they  compelled  the  pltintifl^ 
either  to  reply  the  escape,  or  demur  bj 
reason  of  the  want  of  an  allegation  in  the 
pleas,  that  imprisonment  in  execution  was, 
by  the  law  of  France,  a  bar  to  any  other 
remedy. 

Batlet,  B. — These  seem  to  me,  beyond 
all  doubt,  to  be  issuable  pleas,  because  they 
go  to  the  merits;  and  it  is  not  unreasonable 
that  the  defendant  should  plead  theie 
several  matters,  as,  by  pleading  specially,  s 
great  deal  of  proof  which  would  be  re- 
quired under  the  general  issue  is  dispemcd 
with,  and  the  true  point  is  raised.  I  think, 
then,  that  application  should  be  made  to  tlie 
defendant's  attorney  to  admit  the  judgment, 
or  to  strike  out  the  general  issue ;  and  if  be 
will  not  consent,  the  plaintiff  may  hares 
rule  to  strike  out  the  general  issue  or  the 
special  pleas. 

A  rule  in  that  form  was  accordingly 
drawn  up ;  and  now,  after  CarrimgUm  hsA 
shewn  cause— 

Baylet,  B.  said — ^The  great  object  of 
special  pleading,  is  to  narrow  the  questioB 
to  the  true  point  in  dispute,  whidi  object 
will  not  be  attained  if  the  general  itfoc^ 
which  leaves  it  at  large,  be  allowed  to  r^ 
main.  We  think,  therefore,  that  the  pks 
of  fit7  debet,  should  be  withdrawn;  and  tbe 
plaintiff,  to  the  special  pleas,  can  ttj^  tbe 
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that,  by  the  law  of  France*  it  is 
tion  to  take  a  man  in  execution 
ards  escapes. 
!r  learned  Barons  concurred. 

Ruie  ahtoluie,  to  strike  out  the 
plea  of  nil  debet. 


! 


DONALDSON  0.  WILLIAMS. 

nd  Servant — Partner. 

t  of  two  partners  may  maintain 
ainst  one  of  the  partners,  for 
out  of  the  joint  dwelling-house, 
msiness  is  carried  on,  after  the 
fa  notice  to  quit  by  that  partner, 
m  authorized  by  the  other  partner 


OD  in  trespass,  containing  a 
assault  and  false  imprisonment, 
ling  the  plain  ti  AT  to  go  from  and 
rertain  dwelling-house  into  a 
ilic  street,  and  along  divers 
Ks,  to  a  certain  public  police 
hen  and  there  imprisoning  him, 
ig  him  ;  and  a  count  for  a  com- 

irst,  Not  guilty.  Secondly,  as 
count,  that  the  plaintiff  before 
le  when  &c.  in  the  first  count 
to  wit,  on  &c.,  was  a  weekly 
nt  of  the  defendant  and  one 
^hyte,  and  employed  by  them 
kly  servant,  in  their  joint  trade 
I  of  hatters,  which  was  then  and 
afterwards,  and  at  the  said 
fc,  carried  on  in  the  said  dwell- 
I  the  said  first  count  mentioned, 
sing  the  dwelling-house  of  the 
ant  and  the  said  Alexander 
wherein  the  said  plaintiff  lodg- 
led  as  such  weekly  servant  as 
And  because  the  said  plaintiff 
to  wit,  on  &c.,  and  on  divers 
and  times,  between  that  day  and 
day  of  May,  in  the  year  afore- 
lilst  he  was  and  continued  such 
iforesaid,  to  wit,  in  the  county 
id  refused  to  obey  the  lawful 
of  the  said  defendant,  in  the 
usiness  as  aforesaid,  and  had 
i  conducted  himself  saucily  and 


contumaciously  towards  the  said  defendant, 
his  said  master,  and  had  violently  abused, 
insulted,  and  threatened  him,  the  said  de- 
fendant, and  thereby  greatly   interrupted 
and  hindered   the  said  defendant  in  con- 
ducting and  carrying  on  the  said  trade  and 
business  at   the   said  dwellinff-house,  the 
said  defendant,  before  the  said  time  when 
&c.,  to  wit,  on  the  28th  of  April,  in  the 
year  aforesaid,   in   the  county  aforesaid, 
gave  the  said  plaintiff  notice  and  warn- 
ing to  leave  the  said  service  of  the  said 
defendant  and  the  said  Alexander  Whyte, 
and   to  quit  the   said  dwelling-house,   in 
the  first  count  mentioned,  on  Saturday, 
the  5th  day  of  May,  in  the  year  afore- 
said, to   wit,    in    the    county    aforesaid ; 
and  that  afterwards,  and  just  before  the 
said  time  when  &c.,  to  wit,  on  Saturday, 
the  said  5th  day  of  May,  in  the  year  afore- 
said, the  said  plaintiff  was  requested  by  the 
said  defendant  to  leave  the  service  of  the 
said  defendant  and    the   said   Alexander 
Whyte,  and  to  quit  the  said  dwelling-house 
according  to  such  notice  and  warning  as 
aforesaid,   to  wit,   in   the    county    afore- 
said ;  but  the  said  plaintiff  then  and  there 
wholly  refused   so    to    do,  and    insisted 
and  threatened  the  said  defendant,  that  he 
would  remain  and  continue  therein  ;  where- 
fore the  said  defendant,  in  order  to  turn  the 
said  plaintiff  out  of  the  said  dwelling-house 
at  the  said  time  when  &c,,  assaulted  the 
said  plaintiff,  by  seising  and  laying  hold  of 
him,  and  necessarily  and  unavoidably  a  little 
pulled  and  dragged  him  about;    but  the 
said  plaintiff  then  and  there  violently  re- 
sisted, and  with  force  and  arms  made  a 
great  noise  and   disturbance  in   the  said 
dwelling-house,    and    continued     therein 
making  such  noise  and  disturbance,  and  had 
thereby  caused  a  great  number  of  persons 
to  enter  into  the  said  dwelling-house,  in 
which  &c.,  and  to  collect  and  assemble  about 
the  door  thereof,  insomuch  that  the  said 
defendant   was    greatly    interrupted,   and 
wholly  hindered  and  prevented  from  peace- 
ably and  quietly  exercising  and  carrying  on 
his  said  trade  and  business  therein ;  where- 
upon the  said  defendant,  in  order  to  pre- 
serve the   peace  and  restore  good  order 
and  tranquillity  in  the  said  dwelling-house 
in  which  &c.,  at  the  time  when  &c.,  in  the 
said  first  count  mentioned,  caused  the  said 
plaintiff  to  be  seised  and  laid  hold  of,  and 
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necoTtrad  by  them  in  an  action  in  the 
BOO  Pleas.  He  submittedv  that  the 
that  the  terms  of  a  written  agreement 
not  be  varied  by  parol,  would  not  be 
ved  by  the  Court  on  a  summary  appli- 
I  to  compel  an  officer  to  perform  an 
Hsent  as  absolute,  which  was  clearly 
tional. 

TLST,  B.— I  know  of  no  case  in  which 
rma  of  a  written  contract  can  be  varied 
iroU  unless  it  can  be  shewn  that  they 
written  fraudulently.  The  danger  and 
lief  of  resorting  to  parol  evidence  pre- 
squally  in  this  as  in  any  other  case. 

Rule  enlarged  for  a  week,  and  in 
ike  meantime  bail  to  be  jjuf  in 
and  perfected. 


\S,       >     BOWRINO  V.  BIGNOLD. 

•ve, .  Changing — Counsel, 

I  order  for  time  to  plead,  pleading 
p/y,  and  taking  short  notice  of  trials  it 
fietum  to  a  special  application  by  the 
iant  to  eltange  the  venue, 
rm$  imposed  on  changing  the  venue^  m 
lion  on  a  life  policy,  where  all  the  wit" 
r  to  facts  resided  in  the  county  to  which 
fendant  sought  to  change  it,  and  medi" 
en,  whose  opinions  were  required  by  the 
E^  resided  where  it  was  originally 
-inter  alia,  abandoning  a  retainer  to 
^several  leading  counsel, 

▼enant  on  a  policy  of  insurance  by 
on  the  life  of  a  person  who  had  re- 
in  Somersetshire.     Issue,  whether 
fe  was  insurable. 

ter  an  order  for  time  to  plead  on  the 
I  of  pleading  issuabiy,  and  taking  short 
I  of  trial,  the  defendant  obtained  a 
to  change  the  venue  from  London  to 
raetshire,  on  an  affidavit,  that  all  the 
aaes  resided  in  the  latter  county. 
m  affidavits,  in  opposition  to  the  rule, 
l»  that  the  plaintiff  would  require  the 
lance  of  many  eminent  medical  men 
^Dt  in  London,  whose  professional  en- 
oenta  woold  render  it  very  inconve- 
for  them  to  attend  the  trial  in  Somer« 
ire»  and  aome  of  whom  would  not  be 


induced  to  leave  London ;  and  it  also  statedf 
that  all  the  leading  counsel  on  the  western 
circuit  had  general  retainers  for  the  de- 
fendant. 

Wlien  the  rule  first  came  on.  Law,  on 
shewing  cause,  objected,  that  the  defen- 
dant's application  was  too  late,  as  he  was 
under  terms  to  plead  issuably,  &c. ;  citing 
Notts  V.  Curtis (l)^  The  Court  observed, 
that  the  rule  there  was  moved  on  the  com- 
mon affidavit ;  and  they  suggested,  that  the 
affidavits  should  be  amended,  by  stating 
whetlier  the  medical  witnesses  were  to 
speak  to  facts.  The  affidavits  for  the  defen- 
dant now  deposing  to  this  effect  with  re* 
spect  to  his  medical  witnesses ;  and  those 
of  the  plaintiff,  that  the  medical  witnesses, 
whose  attendance  he  required,  were  to  give 
their  opinions  upon  the  facts  stated, — 

The  Court  made  the  rule  absolute,  on 
the  terms  of  the  plaintiff  having  the  option 
of  selecting  one  of  the  leading  counsel  re- 
tained by  the  defendant,  and  also  of  taking 
down  one  medical  man  at  the  defendant's 
expense ;  otherwise,  the  rule  to  be  dis- 
charged. 


1833 


•} 


DBACON  V,  PULLER. 


Practice. — New  Trial — Notice  of  Motion, 

A  term's  notice  of  motion  to  ^charge  a 
rule  for  a  new  trial,  is  necessary,  where  no 
proceeding  has  been  taken  for  more  than 
four  terms  after  the  rule  has  been  obtained. 

An  order,  by  consent,  to  change  the  de* 
fsndant's  attorney,  is  not  a  proceeding  in 
the  cause  so  as  to  render  such  notice  tiane- 
cessary. 

On  an  affidavit  stating,  that,  in  Hilary 
term  1829,  the  plaintiff  had  obtained  a  rule 
absolute  for  a  ne.w  trial,  and  that  no  pro- 
ceedings had  been  taken  in  the  cause  until 
the  10th  of  December  last,  when  an  order, 
by  consent,  had  been  made  to  change  the 
defendant's  attorney,— 

Manul  moved  to  discharge  the  rule  for 
a  new  trial,  contending,  that  a  term's  notice 
of  the  motion  was  not  necessary.     He  re- 

(1)  t  Tyr.  449;  8.  c.  2  Cr.  k  Jcr.  345;  10  Uw 
Joom.  Exch.  101. 
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ferred  to  Roe  d.  Hutchings  v.  Dunning  (1), 
Theobald  v.  Crichmore{2)f  Hockin  Y.neece 
(a),  and  Tipton  v.  Meeke^ii);  and  he  fur- 
tlier  urged,  that  the  order  to  change  the 
attorney,  rendered  such  notice  unnecessary, 
as  it  was  a  proceeding  in  the  cause. 

Baylet,  B. —  Tipton  v.  Meeke  decides, 
that  if  no  proceeding  be  taken  after  a  new 
trial,  a  term's  notice  of  a  motion  to  dis- 
charge that  rule  is  necessary.  The  order 
to  change  the  attorney,  I  think,  is  not  a 
proceeding  in  the  cause.  Upon  principle, 
I  think,  also,  that  the  motion  ought  not  to 
be  granted,  as  the  parties  may  proceed  in 
another  mode.  As  the  Court  have  granted 
a  rule  for  a  new  trial,  either  party  may 
take  down  the  record. 

Rule  refused. 


1633 


BLOWER  0.  H0LII8,  ESQ. 


Evidence — Sheriff^E  scape —  Costs. 

An  allegation,  that  a  suit  has  been  pend* 
ing  in  a  court  of  equity^  is  sustained  by  eot- 
dence  of  an  attachment  for  non-payment  of 
costs, 

Semble — that  a  decree  in  equity  is  ad- 
missible in  evidence  for  the  purpose  of  proving 
merely  the  existence  of  such  a  decree^  without 
a  recital  therein,  or  proof  of  the  bill  and 
answer. 

Quaere — whether  an  action  of  debt  can 
he  maintained  for  an  escape  from  custody, 
under  an  attachment  for  non-payment  of 
costs,  pursuant  to  a  decree  in  equity — semble, 
that  it  cannot. 

Declaration  in  case  against  the  sheriff  of 
Monmoutlishire,  for  an  escape  under  an 
attachment  issued  from  the  equity  side  of 
the  Exchequer,  for  non-payment  of  costs. 

The  6rst  count  stated,  That,  before  the 
committing  of  the  grievances  thereinafter 
next  mentioned,  to  wit,  on  the  2drd  day  of 
April,  A.D.  1831,  a  certain  decree  was  made 
and  pronounced  in  and  by  his  Majesty's 
court  of  Exchequer,  at  Westminster,    to 

(1)  Barnes,  308. 

(2)  2  Barn.  &  Aid.  594 ;  «.  c.  1  Chit.  Rep.  317. 

(3)  2  You.  &  Jer.  975. 

(4)  8  B.  Moo.  571. 


wit,  at  &c.,  in  and  concerhing  m  certain 
suit  or  action  then  depending  in  the  same 
Court,  wherein  one  Edward  Thomas,  clerk, 
was  the  complainant,  and  the  said  Walter 
Blower,  the  now  plaintiff,  was  the  defen« 
dant ;  by  which  said  decree,  it  was,  aitoong 
other  things,  ordered,  that  the  bill  of  the 
said  E.  T.t  so  far  as  it  sought  an  accoirat 
of  certain  tithes  therein  mentioned,  should 
be  dismissed  out  of  the  said  court,  with 
costs  *,  and  that  it  should  be  referred  to 
Richard  Richards,  Esq.,  a  Master  of  the 
said  court,  to  tax  the  then  defendant  his 
costs  of  the  sai^  suit ;  that,  by  the  certifi* 
cate  of  the  said  Master,  made  and  given  in 
pursuance  of  the  said  decree,  it  was  certi- 
fied, that  he,  the  said  Master,  had  consi^ 
dered  the  said  bill  of  costs  so  referred  t 
him  by  the  said  decree,  and  had  taxed  tl^ 
same  at  381/.  4^.;  that  thereupon,  to  w%^ 
on  &c.,  his  Majesty's  writ  of  subpoena  wa^ 
duly  issued  out  of  the  said  court  againir 
the  said  E.  T.,  commanding  payment  of 
the  said  sum  of  381/.  4^.,  so  allowed  to 
the  said  Walter  Blower,  by  the  said  Court, 
for  his  said  costs,  which  said  writ  wat  then 
and  there  duly  served  upon  the  said  E.  T., 
and  payment  of  the  said  costs  then  and 
there  duly  demanded  ;  but  that  the  nid 
E.  T.  did  not,  when  the  same  were  so  de- 
manded, or  at  any  time  afterwards,  pay  the 
same;    that   thereupon   the   said  plaintiff 
prayed  the  said  Court,  that  his  Majestj'i 
writ  of  attachment  might  be  issued  agsinst 
the  said   E.  T.,  for  his  contempt,  in  not 
paying  the  said  costs,  so   taxed  and  de- 
manded as  aforesaid ;  and  that  afterwards, 
to  wit,  on  &c.,  by  a  certain  order  then  tod 
there  duly  made  by  the  said  Court,  m  the 
same  suit,  it  was  ordered  that  an  attadn 
ment  should  be  issued  out  under  the  teal 
of  the  said  court  against  the  said  E.  T.,  for 
his  contempt  in  not  paying  the  said  com; 
that,  in  pursuance  of  the   said  order,  tht 
said  plaintiff,  for  the  recovery  of  his  said 
costs,  to  wit,  on  3rc.,  sued  and  prosecuted 
out  of  the  said  court  a  certain  wfit  of  at- 
tachment, directed  to  the  said  id^fendant, 
whereby  our  said  Lord  the  King  coRHntniled 
the  said  defendant,  that  he  should  not  omit 
for  any  liberty,  but  that  he  shoiild  eptSeir 
the  same,  and  attach  the  said  E.  T.,  derl, 
by  his  body,  wheresoever  he  should  fial 
him  in  his  bailiwick,  and   him  safety  tnd 
securely  keep,  so  that  he  might  have  bin 
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befim  ttio  Btront  of  oar  taid  Lord  the 
King't  Ezcheqnert  on  the  11th  d«y  of  Ja- 
nnary  then  next,  to  answer  our  said  Lord 
the  King  concerning  divers  trespasses,  con- 
tempts, and  offences,  by  lilm  then  lately 
done  and  committed ;  and  that  the  said  de- 
ftndant  thonld  have  then  there  that  writ, 
which  aaid  writ  was  indorsed  as  having 
been  iaaued  against  the  said  E.  T.,  at  the 
instance  of  the  aaid  plaintiff*,  for  non-pay- 
neni  of  the  said  sum  of  881/.  4f.,  taxed 
eoata,  in  a  cause  intituled  ''  Thomas  against 
Blower."  It  then  proceetled  to  state  the 
delirery  of  the  writ  to  the  sheriff*,  the  ar- 
rcat,  and  the  escape. 

The  aecond  count  differed  from  the  first 
in  alleging,  "that  before  the  committing 
of  the  grievances,  &c.  to  wit,  on  &c.,  a  cer- 
tain other  auit  or  cause  had  been  and  was 
depending  in  his  said  Majesty's  Court  of 
Exchequer  between  the  said  E.  T.  and  the 
•aid  daintiffl** 
Pha — ^Not  guilty. 

At  the  trial,  before  Gurney,  B.,  at  the 
kat  Asaises  for  the  county  of  Monmouth, 
the  plaintiff  gave  in  evidence  examined 
copiea  of  the  decree,  and  the  Master's  cer- 
tSDcnte  for  the  costs  ;  the  subpoena  requir- 
ing payment  of  the  costs,  and  proof  of  a  de- 
mand, and  refusal  of  them ;  of  the  order  for 
and  iastiing  of  the  attachment,  the  delivery 
thereof  to  the  defendant,  and  the  arrest 
and  eacape  of  E.  T.  It  was  then  objected, 
Ibr  the  defendant — first,  that  the  decree 
eonld  not  be  evidence  without  proof  of  the 
bill  and  answer ; — secondly,  that  no  suffi- 
cient evidence  had  been  given  to  susuin 
the  allegation  in  the  second  count,  that  a 
•nit  had  been  depending  between  E.  T.  and 
the  plaintiff.  The  learned  Judge  over- 
rated the  objections,  giving  the  defendant 
hftve  to  move  thereon  to  enter  a  nonsuit ; 
and  the  jury  having  found  a  verdict  for  the 
|ilaaitiff,  with  damages  200/. — 

Tke  SolieiUir  General  obtained  a  rule  to 
eater  a  nonsuit  and  for  a  new  trial,  on  the 
gnrand  of  excessive  damages. 

MmJe  and  i?.  C  NichoU  shewed  cause. 
— Firat,  the  examined  copy  of  the  de- 
cree waa  admissible,  and  suflBcient  evi- 
dence, without  producing  the  bill  and  an- 
Bwer.  A  decree  is  a  judicial  act  of  the 
Court,  and,  in  that  respect,  differs  from 
depoeitiona,  which  may  be  entirely  extra- 
Naw  SsaiBs,  11.— Exch.  Pl. 


judicial ;  and,  therefore,  their  materialfty 
aa  to  the  issue  in  the  suit  in  which  they 
are  given  in  evidence  must  be  proved  by 
the  bill  and  answer.  Trowel  v.  Castle (l) 
may  be  cited  on  the  other  side ;  but  the 
note  of  that  case  is  so  indistinct  and  con- 
tradictory, that  it  cannot  be  relied  upon  aa 
an  authority  either  way.  In  Wkeeler  v. 
Lo»ih(2\  the  dictum,  that  if  the  bill  and 
answer  be  recited,  it  is  sufficient,  was 
extra-judicial ;  and  it  is  not  clear,  whether 
it  was  intended  to  refer  to  the  admissible 
lity  of  the  evidence,  or  its  sufficiency  to 
prove  the  facta  in  issue. 

[Batlbt,  B. — Probably,  in  Tramel  v. 
Cattle^  the  decree  was  produced  to  prove 
the  existence  of  a  custom,  which  was  the 
point  in  issue  in  the  preceding  cause ;  and 
if  so,  it  might  be  necessarv  to  produce  the 
bill  to  prove  what  issue  had  been  raised 
on  it.] 

In  Lord  Thanel  v.  PaitersoH  (3)  it  ia  said, 
that  if  a  party  wants  to  avail  himself  of  the 
decree  only,  and  not  of  the  answer  or  depo- 
sitions, the  decree,  being  under  the  seal  of 
the  Court,  and  enrolled,  may  be  given  in 
evidence  without  producing  the  bill  and 
answer. 

[Batlet,  B. — The  bill  and  answer  would 
prove  nothing  material  if  produced,  as  it  is 
immaterial  whether  the  suit  was  for  tithea 
or  not.] 

In  Jones  v.  Randall  (4)  proof  of  the  de- 
cree and  reversal  were  deemed  sufficient 
evidence  on  an  issue  whether  the  decree 
would  l>e  reversed.  Judgments  and  sen- 
tences in  the  Admiralty  and  Ecclesiastical 
Courts  are  analogous  to  decrees  in  equity, 
and  it  is  the  practice  to  receive  them  in 
evidence  without  proof  of  previous  pro- 
ceedings. Thus,  in  Dalgleish  v.  Hodgson 
(5),  a  sentence  of  a  foreign  prize  court  waa 
admitted  without  proof  of  the  libel  and 
answer. 

[Batlbt,  B. — If  a  sentence  is  adduced 
merely  to  prove  the  fact  that  it  exists,  it 

(1)  1  Kel>.  tl,  £.  T.  IdCar.t. 
(9)  Com.  Dig.  '  Ef  idence/  C.  1 ;    i.  e.    Bull. 
N.P.  125.  6.  n. 

(3)  K.  B.,  EMt  Term,  It  Geo.  t.  Bull.  N.P. 
S35. 

(4)  Cowp.7. 

(5)  7  Bing.  491 ;  s.  c.  5  M.  &  P.  407;  9  Lew 
Journ.  C.P.  158. 
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the  b3l  and  aosweri  fVkeeUr  v. 
Tmmel  v.  CaMU  are  both  autho- 
itiU  adinissibiliiy  without  ihe 
4tf  the  bill  and  answer.  It  baa 
decided  in  any  caae,  that  a  de- 
neery,  not  noticing  the  previous 
ly  ia  in  itaelf  evidence ;  and  it  is 
«a  to  a  judgment  at  law,  as  the 
i,pkadii^  and  verdict  are  there 
reeordy  and  form  part  of  the 

images  were  exceuive,  be- 
ppeared  that  the  party,  taken 
ittachment,  had  no  property  to 
{daintiff;  and,  therefore,  he  lost 
the  escape ;  and  if  he  had,  the 
ly  have  fresh  execution  for  his 


B. — It  is  unnecessary  to  decide 
s  decree  was  admissible,without 
r  the  production  of  the  bill  and 
r  I  am  of  opinion  that  the  order 
tacbment  for  non-payment  of 
of  itself  sufficient  primd  facie 
I  support  of  the  allegation  on 

count,  that  a  suit  had  been 
It  must  be  taken  that  the  Court 
have  made  tlie  order  for  an  at- 
nless  a  suit  had  been  pending. 
I  count,  therefore,  which  does 

decree,  is  sustained,  which  is 
entitle  tlie  plaintiff  to  retain  his 

ff,  B. — I  entirely  agree.  It  was 
to  the  plaiDtifl^s  case  to  shew 
ill  and  answer  contained.  As 
BS  of  damages,  even  taking  the 

merely  aa  mesne  process,  the 
e  not  necessarily  nominal  in  ac- 

escape.  Juries  frequently,  and 
iety,  grive  the  whole  amount  for 
tarty  was  arrested. 
,  B,  and  Gurney  B.  concurred ; 
wrt  allowed  the  defendant  a 
isider  a  proposal  by  the  plain- 
si,  to  furnish  the  defendant  with 
dy  the  plaintiff  had  against  Mr. 
the  defendant  would  submit  to 
,  This  proposal  was  not  ac- 
-and 

Rule  discharged. 


rooK 
1839.     <      JO 


OOI  dL  WILLI  AH  PBILLin^  JOHir 
JONES,  AHD  LXWia  MOA&IS, 
XVANS  ANX>  LLOTO. 

Insolvent — Evidence — Sale, 

Proceedings  in  ihe  Insolvent  Courtf  under 
statuU  1  Qeo.  4.  c.  119,  may  he  proved  in 
the  manner  prescribed  by  7  Oeo.  4.  c.  57. 
t.  76. 

Section  7  of  ihe  latter  statuief  as  to  the 
proceedings  wevions  to  a  sale^  iSf  it  seems^ 
directory  on/y,  one/,  thereJorCf  a  purchaser 
may  maintain  ejectment  wtthout  proving  that 
the  requisites  thereof  have  been  complied  with. 

Quaere  —  Whether  an  outstanding  term 
vested  in  a  trustee  to  attend  the  inheritance^ 
can  be  seized^  by  stat,  29  Car.  2.  c.  8.  s.  10, 
under  an  execution  against  the  cestui  que 
trust,  who  is  also  owner  of  the  inheritance*''-' 
bemble,  that  ii  may. 

Ejectment  for  premises  at  Llanarthen,  in 
the  county  of  Cardigan.  On  the  trial,  be- 
fore Alderson,  J.,  at  the  last  Summer 
Assises  for  that  county,  it  appeared  that, 
in  the  year  1 794,  the  premises  in  question 
were  mortgaged  by  the  owners  of  the  fee, 
by  appointment  and  devise,  £or  a  term  of 
one  thousand  years.  In  1797,  David  Jones, 
afterwards  an  insolvent,  and  father  of  the 
lessor  of  the  plaintiff,  Jolm  Jones,  purchased 
the  premises  for  250/.,  and  tliey  were,  by 
lease  and  release  of  the  1st  and  2nd  of 
June  1797,  conveyed  to  him  in  fee,  the 
term  of  one  thousand  years  being  assigned 
to  one  John  Motes,  to  attend  the  inlieri- 
tance.  David  Jones,  on  his  marriage  in  1 807, 
settled  the  premises  on  himself  and  wife 
for  their  lives,  and  after  the  decease  on  their 
first  and  other  sons,  &c.  John  Jones,  one 
of  the  lessors  of  the  plaintifl^  was  their 
eldest  son.  In  August  1820,  David  Jones 
was  taken  in  execution ;  and,  on  the  29th 
of  December  following,  he  petitioned  to  be 
discharged  under  the  Insolvent  Debtors 
Act,  and  executed  the  usual  assignment 
to  Mr.  Henry  Dance,  the  provisional  as- 
signee ;  and  also  made  out  and  subscribed 
his  schedule.  He  was  discharged  under 
the  Insolvent  Act,  on  the  25th  of  August 
1831. 

On  the  6th  November  1828,  Dance  exe- 
cuted the  usual  assignment  to  David  Evans, 
a  creditor  of  the  insolvent,  as  general  assig- 
nee, who  sold  the  life  estate  of  the  insolvent, 
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ion^on  the  Idili  of  July  1880,  to  the 

nx's  ton,  John  Jonet,  one  of  the  les- 

f  the  phuntiffi  for  674/.»  and  conveyed 

liim  by  indentures  of  the  1 1th  and 

of  December  1830. 

/  indentures  of  the  14th  and  16th  of 

ember  18dO|  John  Jones,  the  lessor  of 

plaintiff*   the  insolrent  David  Jones, 

i  his  wife,  mortgaged   the  premiies  to 

j  lessor  of  the  plainti£E^  Lewis  Morrisi  to 

eure  1,500/*  and  interest  tlien  advanced 

/  Lewis  Morris. 

On  the  ftOih  of  October  1830,  letters  of 
idroinistration  to  the  effects  of  John  Moses, 
the  assignee  in  1797,  of  the  residue  of  the 
term  of  one  thousand  years,  were  granted 
to  Thomas  Jones,  otherwise  Moses,  his  son 
and  one  of  his  next  of  kin.  On  the  15th 
of  December  1830,  tlie  said  Thomas  Jones, 
otherwise  Moses,  assigned  the  premises  for 
the  residue  of  the  term  of  one  thousand 
years  to  the  lessor  of  the  plaintiff,  William 
Phillips,  in  trust  for  the  said  Lewis  Morris ; 
and  after  redemption  by  payment  of  the 
mortgage  money,  to  the  joint  appointment 
of  the  said  John  Jones  and  his  mother,  and 
in  default  thereof,  to  attend  the  inheritance. 
The  proceedings  in  the  Insolvent  Court, 
consisting  of  the  insolvent's  discharge,  tlie 
assignment  of  his  real  and  personal  estate 
to  Dance,  the  provisional  assignee,  and  the 
assignment  from  Dance  to  David  Evans, 
tiie  sub-assignee,  were  proved  by  certified 
copies  under  seal,  which  was  proved  to  be 
the  seal  of  the  Insolvent  Court.  The 
schedule,  the  Justice's  adjudication  of  David 
Jones  being  entitled  to  the  benefit  of  the 
Insolvent  Act,  and  the  certificate  of  the 
issuing  tlie  order  for  his  discharge  to  the 
gaoler  of  Cardigan,  were  also  proved  by 
similar  certified  copies. 

E,  V.  JFilliami  then  submitted,  that  the 
defendant  was  entitled  to  a  verdict  upon 
all  the  demises  which  depended  upon  the 
insolvent  proceedings,  as  they  had  not  been 
properly  proved ;  that  on  the  demise  by 
Phillips  a  moiety  only  of  the  land  could 
be  recovered,  as  the  legal  estate  still  re- 
mained in  the  trustee  of  the  term ;  and, 
therefore,  by  the  Statute  of  Frauds,  tlie 
term  was  liable  to  be  taken  under  an  exe- 
cution against  David  Jones,  the  cestui  que 
trust  and  owner  of  the  inheritance.  In 
support  of  the  latter  objection,  he  gave  in 
evidence  the  minutes  of  a  judgment  in 


elegU,  alid  an  iaqniaiiaop'iditmm 
Daw  id  JoMt  in  the  yttt  IMOirHftAutkBr 
objected  thai  the  plaktiff; ml  aUievnts^ 
could  not- racoteri  on  the  demiae^  firea- 
John  Jonea,  the  purchaser  firom  the  geoeral 
aaaigoee,  beeause  the  aale  tf  ae  not  proTod 
to  have  been  made  eoafinriBably  Krtbe  di-. 
reettoBB  of  the  1  €leo»  4«  c^  119,  ninamwrii 
ae  it  ia  directed  bgr.  the  7th  seotieni  that 
the  general  assignee  shall  aell  maf  reel 
estate  of  the  insolvent  within  two  mendis 
after  the  assignment,  by  public  auction,  in 
sucli  manner  and  at  such  plaee  as  the  ma- 
jor part  of  the  creditors  of  the  insolvent, 
who  shall  assemble  together  on  any  notice 
in  writing  published  in  the  London  CSaaette, 
&C.,  ahali,  under  his.  Iter,  or  their  hand  or 
hands,  approve ;  whereas  it  appeared  that 
the  sale  was  delayed  for  nearly  two  years ; 
and  besides,  diere  was  no  evidence  that 
the  sale  was  by-auetion«  or  that  the  other 
modes  prescribed  by  the  act  had  been  fiil- 
lowed  witli  respect  to  the  aale  ;  and  tber^ 
was  no  demise  from  the  general  aasignee. 

The  learned  Judge  was  of  opinion,  tliat 
the  plaintiff  was  entitled  to  recover  tiie 
whole,  but  reserved  the  point  as  to  oee 
moiety,  and  gave  liberty  to  move  to  alter 
the  verdict  accordingly. 

E,  V.  Wdlianu  obtained  a  rule  for  tbst 
purpose. 

•/.  Wilson  and  Chilton  shewed  cause.— 
The  proceedings  under  the  former  act,  I 
Geo.  4.  c.  11 9,  were  well  proved  by  offiet 
copies  scaled  with  the  seal  of  the  prescD 
Insolvent  Court.     Section  89.  of  7  Geo.' 
c.  b7,  makes  the  records  of  the  former  \ 
cords  of  the  present  court,  and  also  dirf 
that  they  shall  be  placed  in  the  custod' 
the  officers  of  the  present  court;  and  sec 
76.  prescribes,  that  copies  purporting 
signed  by  the  officer  in  whose  custod} 
shall  be,  certifying  the  same  to  br 
copies,  and   sealed  with  the   seal  ' 
Court,  shall  be  admitted  as  sufRcif 
dence  of  the  same.     It  follows,  th 
that  the  proper,  and,  indeed,  the  on 
of  proving  proceedings  under  thf 
act  is  similar  to  that  of  proving 
ings  under  the  present. 

Secondly — The  sale  and  conv 
John  Jones  were  sufficiently  est; 
support  the  demise  hy  him,  sin 
visions  of  the  statute  1  Geo.  4. 
that  a  bale  &hall  be  made  by  tl 
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larotiwnths,  and  nodce  to  die  ore- 
ditDr»  he  published  in  the  Ocaeite,  ere 
nmnriy  directory,  end  do  not  prevent  the 
▼eseiag  of  ehe  estate  in  a  purcha8er*-»/)or  d. 
CiarJkw.JBpenegr(\)wndDancev.  Wjfait{t). 
Bstf'  if  not,  the  preeamption  onmui  riU  eue 
oefb  applies  in  fiiTonr  of  a  pnrchaeer,  and 
tkroan  dw  onus  of  proving  a  non-com- 
pliance iritfa  the  preliaiinarj  requisites  on 
tW  other  side* 

Tbirdly-— The  whole  estate  was  recorer- 
able  on  tlie  demise  bj  Phillips,  in  whom 
the  kgal  interest  in  the  outstanding  term 
was  Tested,  becauee  that  term  could  not 
be  seised  under  the  eUgU  in  1818.  Scott 
f.  Sehakff  (5)  decides,  that  an  equiuble 
interest  in  a  term  of  years  cannot  be  taken 
is  execution  under  a  jUri  facia$.  In  2 
Sanad.  1  !•  <i,  n*  m,  that  esse  is  referred  to, 
and  it  is  said,  *'  Lord  Ellenborough  seems 
to  have  been  of  opinion  that  a  trust  estate 
for  years  is  not  within  the  statute  29  Car. 
%J*  In  his  judgment,  in  that  case,  Lord 
Ellenborough  observes,  "  The  very  silence 
of  the  statute,  which,  while  it  expressly 
introduces  a  new  provision  in  respect  of 
Itmds  omd  tenements  held  in  trust  for  the 
person  against  whom  an  execution  is  sued, 
says  nothing  as  to  trusts  of  chattel  inter- 
estSy  affords  a  strong  argument  that  those 
interests  were  meant  to  continue  in  the 
same  situation  and  plight,  in  respect  of 
executions,  in  which  both  freehold  and 
kaaehold  trust  interests  equally  stood  be- 
finre  the  paasing  of  that  statute." 

[Baylbt,  B. — There,  Coleman,  the  ori- 
ginal defendant,  had  a  lease,  but  assigned 
it,  and  at  the  time  of  the  execution  had 
nothing  but  a  bare  equitable  interest.  Here 
Diavid  Jooes  was  seised  in  fee  of  the  inhe- 
ritance subject  to  a  term,  and  you  are  to 
contend  that  he  is  not  liable  to  be  deprived 
of  his  lee  by  an  elegit  against  him,  because 
the  term  outstanding  in  another  protects 
the  freehold, and  the  term  cannot  be  seized, 
becaaae  it  is  only  an  equitable  interest. 
la  Scoit  V.  Sckoleyt  Coleman  had  only  an 
equitable  interest  in  a  term  for  years,  but 
he  had  not  tlie  inheritance.] 

Doe  V.  GreenhiU  (4)  decides,  that  the 

(1)  5  Bing.  203, 370 ;  i.e.  4  Ltw  Journ.  C.P.38. 
(f  )  6  Bing.  486 ;  a.  c.  8  Law  Journ.  C.P.  153. 
<3)  e  East,  467. 
(4>  4  Barn.  &  Adol  684. 


Statute  119  Car.  0.  e.  8.  s.  10.  only  applies 
to  a  trust  term  of  years  for  the  defendant 
alone,  and  not  jointly  with  another  person^ 
and  the  same  rule  would  prevail  as  to  trusts 
of  freeholds. 

[Batlby,  B. — Here  the  trustee  held  the 
terra  in  trust  for  David  Jones  only.] 

If  the  estate  passed  to  Dance,  the  pro- 
visional assignee,  in  1820,  the  trust  was 
for  him,  and  the  estate  could  not  be  seised 
under  sn  elegii  of  1826  against  David 
Jones,  for  it  could  only  attach  on  what  was 
the  property  of  the  party  at  the  time  it  was 
sued  out. 

£.  V.  miliame,  contriL.  —  The  plaintiff 
made  out  no  title  on  the  demises  under 
the  insolvent  proceedings,  and  could  only 
recover  a  moiety  of  the  estate  under 
the  demise  by  Phillips,  the  trustee.  The 
insolvent  was  discharged  under  1  Creo.  4. 
c.  119,  and,  therefore,  the  proceedings 
should  have  been  proved  in  the  mode 
prescribed  by  section  45.  of  that  statute, 
namely,  by  "  a  true  copy  signed  by  the 
officer,  certifying  the  same  to  be  a  true 
copy ;"  and,  according  to  Deiafield  v.  ^Vee- 
man  (5),  even  tliat  proof  of  the  assignment 
only,  without  proving  the  other  proceed- 
ings in  the  same  manner,  would  have  been 
insufficient. 

[Bayley,  B. — Unless  the  7th  of  Geo.  4. 
applies  to  proceedings  under  1  Geo.  4,  the 
consequence  would  be,  that  there  woidd  he 
no  means  of  proving  them,  as  tlie  present 
officer  has  no  right  to  sign.  He  seals  only. 
Sealing  is  substituted  for  signing,  and,  per- 
haps, upon  a  liberal  construction,  the  word 
'*  signature"  may  be  satisfied  by  sealing.] 

The  act  does  not  so  view  it,  as  it  re- 
quires that  the  document  shall  **  purport" 
to  be  signed  by  the  officer ;  although  it 
renders  proof  of  the  signature  unnecessary 
by  superadding,  that  the  seal  of  the  Court 
shall  alone  be  sufficient  evidence  of  its  au- 
thenticity. Sealing,  therefore,  without  sig- 
nature, would  be  insufficient.  7  Geo.  4. 
c.  57.  does  not  repeal  the  former  acts  so 
far  as  relates  to  proceedings  and  evidence 
of  proceedings  under  those  acts,  becaiue 
section  1.  expressly  provides  for  the  con- 
tinuance of  the  powers  of  the  Court  esta- 
blished  by  1  Geo.  4.  c.  119,  and  that  all 

(6)  6  Biog.  «94  i  a.  c  8  Law  Journ.  CP.  7U. 
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things  thall  and  may  be  done  hf  aD  per* 
sons  relating  to  mattera  of  petitions  under 
that  act,  and  S  Geo.  4.  e.  125  and  5  Geo.  4. 
c«  61,  "  which  such  persons  might  have 
done,  if  the  said  three  first-recited  acts 
had  been  continued ;"  and  it  then  repeals 
those  acu,  **  except  as  is  hereinbefore 
prorided."  The  old  acts  then  were  only 
partially  repealed,  and,  as  to  proceedings 
commenced  under  them,  remain  in  force. 

Secondly — ^The  sale  by  the  assignee  was 
inralid,  as  the  enactment  of  1  Geo.  4.  c. 
119.  s.  17,  that  the  real  estate  shall  be 
sold  within  two  months,  and  that  notice 
for  a  meeting  of  the  creditors  shall  be 
published  in  the  Gazette,  is  imperative, 
and  not  merely  directory. 

[Batley,  B.— Are  you  aware  of  a  note 
in  Chiily't  StatmUi.  596,  which  sutes,  that 
a  clause  in  a  former  act,  requiring  a  notice 
for  a  meeting  of  creditors  previous  to 
bringing  actions,  was  considered  to  be  di- 
rectory only  ?] 

That  case  is  different,  as,  here,  an  im- 
portant right  is  given  to  the  creditors,  in 
the  nature  of  a  power  to  the  general  assig- 
nee, which  must  be  executed  with  the  re- 
quired solemnities.  In  Eliiotl  v.  Danby 
(6),  nxA  Berry  v.  Bowes  (7),  it  was  held,  that 
ejectment  was  not  maintainable  under  an 
assignment  by  commissioners  before  the 
deed  was  inrolled,  as,  without  inrolment, 
there  was  no  sale.  There,  the  inrolment 
did  not  go  to  the  essence. 

[Batley,  B.— Those  were  statutable 
conveyances  by  the  commissioners.  Here, 
the  assignee  had  the  whole  estate,  and  was 
not  a  mere  conduit  pipe.  If  he  makes  an 
unprofitable  bargain,  the  creditors  may  in- 
terfere, but,  until  they  are  shewn  to  have 
done  so,  it  must  be  presumed  omnia  rite 
esse  acta.  The  onus  of  proof  that  the  re- 
quisites of  the  act  have  not  been  complied 
with,  is  on  the  defendant.  This  is  not  the 
exercise  of  a  power  where  the  estate  of  a 
third  party,  and  not  a  man's  own  estate,  is 
conveyed.] 

Thirdly — On  the  demise  by  the  trustee, 
the  defendant  is  entitled  to  a  moiety,  as 
the  insolvent  was  cestid  que  trust  of  the 
term ;  and,  in  Doe  v.  QreenkiU^  it  is  laid 


(6)  \t  Mod.  5. 

(f)  T.  JoBfs,  196 ;  i.c.  Ventr.  360. 


down,  that ''  a  dear  and 
the  benefit  of  the  ddKor' 
sUtute.     In  Scoli  v.  S^tsJry 
iruH  had  only  a  meiv  resnk 

€k 

This  day  judgment  vaa  deEvered. 


Baylet,  B. — ^This  waa   ws  acdsa  sf 
ejectment  on  the  sereral  dcanas  af  11- 
liam  Phillips,  John  Jonesy  and  Lewis IfcmL 
Phillips  claimed  the  legal  eataie  astnMe 
under   an  aasignrnent  of  an  oaiatasiiii 
term,  and  Jones  clainsed  as  piuihff  i 
the  estate  under  the  genoal  aasnsssf 
David  Jones,  the  inaolvent.     UnSer  the 
demise  by  Phillips,  the  plaintiflrwasdavlf 
entitled  to  recover  one  moiety,  as  hbdilr 
was  traced  from  the  creatioQ  ofdM  laa; 
and,  therefore,  the  only  qnestioa  h,  ah^ 
ther  the  evidence  of  the   inaolvfat  yrs» 
ceedings  was  sufficient  to  ddeai  theddic^ 
dant*s  claim  to  the  other  moietj  by  viraa 
of  his  elegit  in  18)i6.     At  the  trial,  cspia 
of  the  petition,  of  the  assignmeat  aad  |ii»- 
ceedings  in  the  insolvent  court,  were  yrs» 
duced,  authenticated   by  the  aeal  af  te 
court.     It  was  insisted  that  this  wss  a« 
legal   evidence  of  the  proeeediags,  aai 
therefore,   that   David   Jones,  the  ckpt 
debtor,  cannot  be  assumed  to  have  bees 
insolvent  in  1826,  when  the  elegit  was  eie* 
cuted,  and,  consequently,  that,  in  the  luadi 
of  his  trustee,  a  moiety  waa  seisable  naiff 
Stat.  29  Car.  ft.     The  caae  would  be  ssif 
the  proceedings  of  the  Insolvent  Debcoa 
Court  were  not  properly   proved.    It  ii 
said,  they  were  not,  becauae   the  ofite 
copies  were  not  proved  to  have  been  i^paf 
by  the  officer,  as  required  by  a.  45.  of  1 
Geo.  4.  c.  11 9,  but  were  merely  ceru6ei 
copies,  sealed  with  the  seal  of  the  eosrt, 
as  directed  by  stat.  7  Geo.  4*  e.  4^   1 
think,  however,  on  looking  at  both  sett 
together,  that  they  are  to  be  oonsidereiv 
one  system,  and  that  it  must  be  iatsaM 
that  what  is  evidence  by  the  latter  aft  dtfB 
also  be  evidence  to  the  name  eflfect-sslD 
proceedings  under  the  former.     The  sta- 
tute   1   G^o  4.  constituted  the  Inssifsst 
Court  a  court  of  record,  and  directed  ^thst 
every  assignment  should  be  enter ed-oa  the 
proceedings  of  the  court,  and  provided  tbit 
an  office  copy  should  be  suffideot  evidavt 
thereof  in  all  cases.    la  section  .45.  it  iitf- 
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rovidtiv  tlitt  a  true  eopy  of  the  pe- 
ttdiedole,  order,  judgment  and  other 
idiDg«9  signed  by  the  officer  in  whose 
ly  it  shall  be,  and  certified  to  be  a 
opy,  shall  be  admitted  as  legal  evi- 
,of  the  same.  The  statute  7  Geo.  4. 
a.  1.  vests  in  the  Court,  continued  by 
Id*  the  powers  given  to  tlie  Court 
iaiied  by  1  Geo.  4,  so  far  as  they  re- 
a  the  petitions  of  persons  who  had 
med  under  the  last-mentbned  set, 
•  persons  dischsrged  under  53  Qeo,  3. 
,  The  7  Geo.  4.  did  not,  therefore, 
•y  but  oootinned,  the  Court.  By  s.  19. 
■veyance  by  the  provisionsi  assignee 
)•  filed  of  record  in  the  court,  end  a 
if  such  record,  purporting  to  have 
triiBcate  of  the  provisional  assignee, 
>  be  sealed  with  the  seal  of  the  court, 
lesnflflcient  evidence  of  such  assign- 
and  of  the  title  of  the  provisional  end 
assignees.  This  makes  a  distinction 
ea  the  two  acts ;  but  as,  by  s.  39,  all 
eords  of  the  Court  established  by  1 
4y  and  continued  by  7  Geo.  4,  are  to 
Q  and  continue  in  the  custody  of  the 
m  of  the  court,  and  "  to  be  deemed 
aken  to  be  the  records  of  the  said 
,  so  hereby  continued  as  aforesaid," 
lid  be  strange  if  there  should  be  one 
if  evidence  as  to  one  set  of  records, 
wther  rule  of  evidence  as  to  the  other. 
6tfa  section  of  the  act  applies  to  the 
It  question.  By  that  section  it  is  enact- 
that  a  copy  of  such  petition,  schedule, 
,  and  other  orders  and  proceedings, 
rting  to  be  signed  by  the  oflficer  in 
t  custody  the  same  shall  be,  or  his  de- 
certifying the  same  to  be  a  true  copy, 
ball  be  admitted  as  sufficient  evidence, 
at  any  proof  whatever  given  of  the 
further  than  that  the  same  is  sealed 
Jie  seal  of  the  said  Court  as  afore- 
Kow,  the  proceedings  here  were 
d  in  conformity  with  the  provisions 
a  section  by  ofilce  copies,  purporting 
signed  by  the  officer,  and  sealed 
a'  seal,  which  was  proved  by  evi- 
^  dehors  the  instrument,  to  be  the 
of  the  Insolvent  Court.  Under  7 
k  it  seems  to  me  that  sealing  is  sub- 
id  lor  signing,  and  the  seal  be- 
I  sabstaatially  the  signature  of  the 
:•  Under  the  Sutute  of  Frauds,  the 
g  of  a  will  has  been  held  to  be  sub- 


stantially a  signature ;  and  if  so,  why  not 
in  the  present  case?  I  am  of  opinion, 
therefbre,  that  these  office  copies,  under 
the  seal  of  the  Court,  were  receiv- 
able in  evidence.  If  so,  the  plaintiff, 
under  this  demise,  was  entitled  to  recover 
the  whole,  as  the  evidence  and  effect  of 
the  el^tC  were  repelled. 

The  next  question  raised  is,  whether  the 
demise  by  John  Jones  can  be  supported. 
The  statute  1  Geo.  4.  c.  119.  s.  7.  re- 
quires certain  formalities,  previous  to  a  sale ; 
and  it  was  argued  that  if  this  section  im- 
posed an  absolute  condition,  the  plaintiff 
was  bound  to  prove  performance ;  but  if 
direetory  only,  such  proof  was  not  requi- 
site :  therefore,  it  seems  to  me  a  sufficient 
answer  to  say,  that,  in  our  judgment,  the 
provisions  are  directory  only.  If  the  ]^n>- 
visions  be  conditional,  and  the  conditions 
are  eonditions  precedent,  then  it  would  be 
incttflsbent  at  any  disunce  of  time  to  prove 
that  they  were  performed.  But,  if  not 
directory,  another  answer  occurs.  Four 
yesrs  have  elapsed  since  the  sale,  aad  no 
objection  has  been  made  to  it  by  any  cre- 
ditor; and  therefore,  upon  the  principle 
that  osmuf  presunmntur  riib  eifr  ada,  as 
there  is  no  circumstance  in  evidence 
to  shew,  that  the  formalities  were  not 
strictly  complied  with,  the  Conrt  will  be 
justified  in  drawing  the  conclusion  that 
the  requisites  of  the  act  were  fulfilled. 
The  decision  on  this  point  is  perhaps  not 
absolutely  necessary,  but  I  think,  on  this  as 
well  as  the  others,  the  plaintiff  is  entitled 
to  a  verdict ;  and,  therefore,  this  rule  must 
be  discharged. 

Vauohait,  B. — I  entirely  concmr  in  the 
judgment  of  my  Brother  Bayley,  and  have 
only  defiirred  delivering  my  opinion,  in  order 
that  I  might  have  an  opportunity  of  look- 
ing carefully  into  the  various  sections  of 
the  sets  of  parliament,  as  I  was  not  present 
when  the  rule  was  moved  for.  The  objec- 
tion made  by  Mr.  Williams  was,  that 
satisfiMTtory  and  legal  evidence  had  not 
been  given  by  the  plaintiff  of  the  Insolvent 
proceedings.  My  attention  was  called  to 
the  1st  section  of  statute  7  Geo.  4,  by 
whidi  it  was  argued  that  aU  the  proceed- 
ings under  the  previous  act  of  1  Geo.  4. 
c.  1 19,  so  far  at  least  as  the  proof  of  them 
was  concerned,  were  to  be  considered  as  in 
the  same  condition,  and  that  the  provisions 
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16  &  16.  > 

eil — Prhiiege — Barrister. 

madUmg  bturrister,  am  his  retum/rom 
uri  of  Qwsrter  Stssiom^  where  he  has 
wimUly  engaged  m  busineMs^  is  priwi' 
fmm  arrest^  amd  his  privilege  is  nd 
f  8^^  ^^^  ^  'W>  tiii/Mt  he  rewustH 
m  mnremwsmble  time. 

■o  affidavit  by  the  defendant^  that  he 

practiiing  barrister,  and  had  been 

»d  on  his  return  to  his  house  at  Lam- 

from  the  Newington  Sessions,  where 

1  been  engaged  as  counsel,  in  prose- 

and  defending  several  prisoners, — 

lue/  obtsined  a  rule  to  shew  cause, 

rising  of  the  Court  the  next  day,  why 

fendant  should  not  be  discharged  out 

tody.    He  cited  Meekins  v.  Smith  (1), 

several   cases   are    mentioned,    of 

seharge  of  barristers  arrested  on  tlie 

» affidavit  made  by  the  sheriff's  officer, 
losition  to  the  rule,  stated,  that  at  the 
rhen  the  defendant  was  arrested,  he 
\  a  picture-shop  near  the  Obelisk. 

(1)  1  H.  BUck.d36. 

EW  SeRIRS,  II. — EXCREQ.  Pl. 


Gpinjfa,  who  sliewed  cauaOi  contended, 
that  this  was  such  a  deviation  as  depritad 
the  defendant  of  his  privilege. 

Sedper  Curiam. — A  practising  barrister 
is  privileged  from  arrest,  etrndo,  meraisdo, 
ei  redeundo.  The  defendant,  bere^  waa 
clearly  privileged,  as  returning  from  tlie 
place  of  btuiness.  If  he  had  remained  an  un- 
reasonable time  in  4he  shop,  he  might  have 
lost  that  privilege  ;  but  tliat  doea  not  ap- 
pear. The  defendant,  therefore  must  be 
discharged,  without  payment  of  costs ;  and 
attomies  and  officers  will  learn  that,  under 
such  circumstances,  a  defendant  cannot  be 

arrested. 

Rule  ahsoUUe. 


1838.     7    m'curday  o.  deiscoll  amd 
April  16.  3  OTHERS. 

Pleading —  Trespass — Justification. 

Where  a  declaration  alleges  several  dsS' 
tmct  assaults  and  false  imprisonments^  a 
plea  assuming  to  justify  allj  must  allege  a 
distinct  cause  for  each  separate  trespass. 

ThuSf  an  a  declaration  charging  several 
assaults  and  false  imprisonments^  a  plea  pro* 
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femng  to  justify  all  under  proceu,  and  the  plsintiffi  lUl 

'^^g*''^  '^  '^  P^'i'j^  i'  '^^  '■">'  wAflt  reiisuncei  co-i 

^c,  oppoied  the  execution  thereof;  tehere-  ihe  series    of 

/ore  the  defendants,  in  ori^  t9  arre^  the  words  for  whici 

plaintiff,  and  to  overcome  hit  forcible  retitt-  be   SUf^ied  b; 

ance  and  oppotition,  and  becaute  they  could  plea  will  altegi 

not  othemiise  arrett  him,  nor  overcome  hit  eacliof  the  Iree| 

retitlanee  and  oj^tition,  eommilted  the  teve-  in  the  declarUi 

ral  tretpoitet  in  Ihe  declaration  mentioned :  the  plaiDliff  foi 

— Hela,  bad  on  tptcial  demurrer.  the  execuiioD 
amount  to  an  al 

Declaration  in  trespass  containing  several  was  caused  by 

counts,  and  alleging  several  assaults,  bat-  and  resistance, 

teries,  and  imprisonments.  construction  be 

The  defendants  pleaded  several  special  plea  will  then  a 

pleas,  each  going  to  the  whole  declaration,  the    whole  dec 

Each  special  plea  confessed  all  the  tres-  contsins  diSere 

passes  laid  in  the  several  counts,  snd  as-  of  the  declarati' 

sumed  to  justify  them  under  process  of  continuing  caus 

the  Palace  Court.     The  plea  on  which  the  positively,  but 

question  arose,  alleged,  "  that  the  plaintifT,  and  inference,  i 

at  the  time  when  &c.,  forcibly  resisted  and  tatiseness  must 

opposed    the    execution    of  the  process,  special   demuri 

wherefore  the  defendants,  in  order  to  arrest  'Pleadert'  E,  3 
the  plaintiff,  and  to  overcome  his  forcible 
resistance  and    oppoaition,    and    because         Lord  Ltmdi 

they  could  not  otherwise  arrest  him,  nor  appear  from  thi 

overcome   liis    resistance  and   opposition,  than  otie  cause 
committed  the    several   trespasses  in   the  Batlbv,  B.- 

declaralion  mentioned."  assaults,  and  fc 

Special  demurrer,  assigning,  among  other  justification  oug 

causes,   that   the   plaintifT  having  alleged  is  given  far  assa 

several   causes  of  action,    the  defendants.  You   profess    i 

though   assuming  to  answer  all,  had   an-  menta.  You  sbo 

■wered  but  one  only,  aad  that  the  defen-  aiances  existed 

dants  had,  in  effect,   alleged  the  distinct  imprison  him, 

causes  of  action  laid  by  the  plaintiff  to  be  him  once  ;  and 

one  and  the  same.  cumstsoces  occi 

Piatt,  in  support  of  the  demurrer,  was  to  imprison  bir 

stopped  by  the  Court.  prisoned  him  oi 

Bylei,  in  support  of  the  pleas. — It  is  not  so  throughout, 

denied  that   a   plea    asauming   to  answer  any  different  o< 
the  whole  declaration,  and,  in  fact,  answer-  The  other  let 

ing  a  part  only,  is  bad  in  substance,  or,  if  it  , 

allege  several  distinct  causes  of  action  laid 
in  the  declaration  to  be  one  and  the  same, 
that  it  is  bad  on  special  demurrer.  This 
plea,  however,  confesses  all  the  trespasses 
complained  of  In  the  declaration,  and  jus- 
tifies under  one  continuing  cause — vis.  the 

plaintiff's  resistance  and  opposition  to  tbe  „  ^'f'^''  ^"^ 

execution  of  process.     The  allegation,  tltat  ^"""'• 
the  uespasaes  were  committed  to  overcome  One  of  tetei 

iuch  reaistance  and  opposition,  and  because  cotnpotttion  fro\ 

the  .defetrdsDts  could  not  otherwise  arrest  repTetentatioHOj 


SS.     ) 

117.; 


EASTER  TERM,  1833. 


isr 


dMCor,  if  nai  pretemted  thereby  from  nuiin'^ 
immmg  em  action  agahut  the  execntorffor 
the  rendme  of  ku  demmmd* 

Awumptit  to  recover  4(.  \7s,  3^,  the 
baknce  of  a  debt  doe  by  the  testator  to  the 
plaiDtiff. 

At  the  triait  at  the  last  Assises,  at  Mole* 
it  appeared,  that  shortly  after  the  death  of 
tiie  testator,  who  was  the  defendant's  hus- 
laand,  the  defendant  employed  an  accountant 
•o  make  an  arrangement  with  the  testator's 
creditom.     The  accountant  said,  the  plain* 
ciflT  told  him,  that  the  other  creditors  had 
accepted  lOf.  in  the  pound,  and  that,  if  he 
^id  not  agree  to  take  that,  probably  he  would 
not  get  anything.  After  some  hesitation,  the 
plaintiff  accepted  the  proposal,  and  gave  a 
receipt  lor  the  amount  of  his  debt ;  other 
creditors  had,  in  fact,  accepted  a  similar 
composition,  bat  the  estate  of  the  testator 
was  more  than  sufficient  to  pay  all  the  credi- 
tors in  full.  It  was  stated  on  the  part  of  the 
plaintiff,  that  he  was  misled  by  the  repre- 
sentation of  the  accountant;  and,  the  jury 
having*  found  a  verdict  for  the  pUintiff, — 
J^y/erw'u  moved  to  set  the  verdict  aside, 
and  ft>r  a  new  trial. — He  admitted,  that  the 
aeeeptance  of  a  smaller  sum  did  not  amount 
to  a  discharge  between  debtor  and  creditor, 
bat  sabmitted,  tliat  its  operation  as  an  in* 
dooenMnt  t6  other  creditors  to  enter  into  a 
similar  composition,  prevented  the  plaintiff 
Iram  asaintaining  an  action  for  his  original 
demand.     To  this,   he  cited  Steinman  v. 
Magwm9{l)f  Thomas  v,  Healhome {ft),  and 
Cfood  V.  Ckeeseman  (3).  He  also  contended, 
that  the  payment  of  a  smaller  sum  in  dis* 
charge  of  the  debt  before  the  time  when  the 
executrix  was  bound  to  pay,  was  a  good 
consideration. 

Batiit,  B.— I  think,  in  this  case,  we 
cannot  interfere.  The  executrix  must  ne- 
cessarily know  what  funds  she  has,  and  the 
plaintiff  had  a  right  to  recover  his  whole 
debt,  if  there  were  assets  sufficient.  The 
creditors  ere  ignorant  of  the  state  of  those 
funds,  and  if  she  represents  what  she  knows 
to  be  untrue,  that  the  estate  cannot  pay 

(1)  11  Emit,  391. 

(f )  S  B.  &  C.  477  ;  a.  c.  3  D.  &  R.  647. 
(3)  f  fe.  ft   Adol.  3SB;   t.  c.   9  l^w  Journ. 
K.B.  fS4. 


more  than  lOr.  in  the  pound,  when  it  ap- 
pears it  can  pay  40#.,  that  is  a  fraud,  of 
which  hhe  must  take  the  consequences. 

Vaoohan,  B. — This  is  a  mere  question, 
whether  there  was  fraud  by  which  the 
contract  was  vitiated?  If  there  was,  the 
plaintiff  had  a  right  to  enforce  his  claim. 
The  jury,  by  their  verdict,  have  decided 
this  question. 

The  other  Barons  concurred. 

Rule  refused. 


1833.      > 

A      '117      i     BRIGSTOCK  0.  SMITH. 

Limitations,  Statute  of 

The  Statute  of  Limitations  is  not  avoided 
by  an  aehnomledement  of  a  debt  coapled  with 
a  denial  of  the  ItabiUty  to  pay. 

This  was  an  action  of  assumpsit,  with  a 
plea  of  the  general  issue  and  the  Statute 
of  Limitations. 

At  the  trial,  before  Patteson,  J.,  at  the 
Lent  Assizes  for  the  county  of  Carmar- 
then, the  plaintiff,  in  order  to  take  the  case 
out  of  the  statute,  relied  on  the  following 
letter:  — 

**  Morgan  Tin  Works, 
'•Jan.  28,  1881. 
"  Messrs.  George  &  Amlot, 

"  Gentlemen — In  reply  to  your  applica- 
tion of  the  1 9th  instant,  for  the  payment 
of  89/.  lOf.  11^.  to  Mr.  D.  Brigstock,  I 
beg  to  say,  that  it  is  a  claim  I  am  by  no 
means  prepared  to  admit  to  the  full  extent, 
and  to  make  the  following  observations 
respecting  it.  Of  that  sum,  68/.  8i.  Sd,  is 
made  up  of  items  for  business  and  mate- 
rials, stated  to  have  been  done  and  fur- 
nished between  the  years  1817  and  18S4, 
a  period  during  which  I  was  concerned  in 
two  successive  partnerships,  to  one  or 
other  of  which,  the  accounts  Mr.  B.  was 
entitled  to  recover  ought  to  have  been 
charged. 

"  Having,  at  different  times,  wound  up 
both  those  concerns,  and  quitted  Carmar- 
then as  long  back  as  the  year  1824, 1  was 
surprised  to  receive  Mr.  B.'s  bill  in  1829, 
five  years  afterwards.  And  it  is  certainly 
not  a  little  strange  that  he  should  then 
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send  in  a  charge  of  so  old  a  datey^hen,  if 
any  account  was  due,  it  could  liardlj  be 
expected  that  the  means  would  remain 
of  ascertaining  its  correctness.  I  cannot, 
therefore,  allow  that  I  am  liable  to  pay  any 
part  of  the  account  previous  to  the  year 
1825 ;  but,  as  I  anticipate  being  in  Car- 
marthen shortly,  I  will  then  comminiieate 
with  Mr.  £.  personally  respecting  it  The 
remainder  of  the  account  is  for  repairs 
ordered  by  an  agent  under  the  late  firm  of 
Robert  Smith  &  Co.  to  be  done  at  the 
works  at  Carmarthen,  in  1827,  together 
with  a  few  items  for  glazing  in  the  year 
1825,  making  together  20/.  1 7#.  5(1.,  which 
I  believe  to  be  correctly  charged,  and  for 
which  I  inclose  a  cheque,  and  will  thank  you 
to  acknowledge  the  receipt  of  it. 

"  1  am,  gentlemen,  your  obedient  servant, 

<'  Robert  Smith. 


(I 


Since  writing  the  above,  I  thought  it 
would  be  most  convenient  to  send  you  a 
banker's  draft." 

The  learned  Judge  nonsuited  the  plain- 
tiff, with  leave  to  enter  a  verdict  for 
68/.  Ss,  Sd,  if  the  Court  should  be  of 
opinion  that  the  letter  was  sufficient  to 
take  the  case  out  of  the  Statute  of  Limita- 
tions. 

John  Evans  moved  accordingly. — ^The 
letter  must  be  construed  in  the  same  man- 
ner as  an  oral  acknowledgment  previous 
to  the  statute  0  Geo.  4.  c.  14,  since  that 
statute  only  altered  the  mode  of  proof,  and 
not  the  legal  construction  to  be  put  upon 
acknowledgments  or  promises :  per  Tindal, 
C.  J. — Haydon  v.  IViMamt  (1).  Now,  the 
cases  decide,  that  where  a  party  does  not 
deny  the  existence  of  the  debt,  or  even 
expresses  himself  in  ambiguous  language, 
that  is  a  sufficient  acknowledgment  to 
prevent  the  operation  of  the  statute — CoU 
ledoe  V.  Horn  (2),  Lloyd  v.  Mound  (S), 
Bryan  v.  Horgeman  (4). 

Bayley,  B. — In  Colledge  v.  Horn  there 
was    not  only   an    acknowledgment  that 

(1)  7  Biog.  166;  s.  c.  4  M.  &  P.  811 ;  9  Uw 
JOUTD.  C.P.  16. 

(«)  S  Bing.  198  ;  8.c.  3  Law  Journ.  C.P.  184. 
(J)  f  Term  Rep.  760. 
v4;  4  Eafci,  599. 


sometbins  was  due,  but  a  promiae  U 
as  the  defendant  said  he  should  be' 
to  settle  the  diffi^rence  by  the:  pi 
meeting  him.  In  Kennett  v.  Miibin 
the  Court  intimated,  that  an  •ekim 
ment  without  a  promise  was  iHaofl 
and  the  same  prmciple  may  be  col 
from  Haydon  V.  WiUianu^  whete  tl 
fendant,  having  written  a  letter  atatii 
he  could  not  pay  the  debt,  but  he 
when  he  was  able,  it  was  held  neeeei 
prove  the  defendant's  ability.  Fron 
ner  v.  Smart  (6)  these  principles  m 
collected-^that  an  acknowledgment  i 
dence  of  a  new  promise,  and  conatit 
new  cause  of  action.  Upon  a  g 
acknowledgment,  a  promise  to  pai 
and  ought  to  be  inferred,  but  whe 
acknowledgrment  is  guarded,  the  in 
tion  does  not  arise.  A  refusal  to  pi 
prevent  the  implication,  and  it  will  a 
prevented  by  a  quali6cation  of  the  pi 
to  pay  when  able;  and  then  tbejil 
must  give  evidence  of  ability.  At 
LervU  (7),  Scales  v.  Jacob  (8),  Af 
Bowles  (9),  and  many  other  cases^  esti 
that  a  mere  acknowledgment  of  the 
ence  of  a  debt  may,  under  circomst 
import  a  promise  to  pay;  but,  if  il 
not,  it  is  not  a  sufficient  answer  t 
Statute  of  Limitations.  Now,  in  thb 
there  is  a  demand  made,  and  then 
letter  denying  all  liability  to  make 
inent.  I  cannot,  therefore,  from  thi 
ply  a  promise  to  pay. 

Vaughan,  B. — In  Frost  V.  Bengmsg 
it  was  decided,  that  the  jury  might 
their  opinion  upon  an  equivocal  expre 
but  in  this  letter  there  is  nothing  li 
acknowledgment  of  a  debt  due. 

GuRNEY,  B.  concurred. 

Rule  rtfu 


(5)  8  Biog.  58  ;  8.  c.  1  Ma  &  S.  lOf;  1 
Journ.  C.P.  8. 

(6)  6  B.  &  C.  60S  ;  S.C.  0  D.  £c  R.  694{ 
Journ.  K.B.  318. 

(7  )  6  Bing.  349 ;  p.  c.  8  Law  Joorn.  C.P 

(8)  3  Bing^.  638 ;  s.  c.  4  Law  Jouro,  C.P 

(9)  4  Bing.  105  ;  8.  c.  5  Law  Joan.  CJ* 

(10)  1  Bing.  266 ;  8.  c  8  B.  Mo.  160; 
Jouro.  C.P.96. 
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mCAS  9.  OABOORII AKD  OTBXltS. 

iar'iUion — Evidence, 

Wifo/f  a  Uhti  averring  thai  ike 
mike  rolit  afatUnnies  of  ike 
Lord  ike  King  ai  fVeUmin^ 
ging  a  eolloquimm  of  and  om- 
mt^fin  kii  said  proftseiont  it 
the  indueewuni  is  suffieienily 
kmoe  ikai  ke  is  on  ike  roll  of 
e  ofikeconrU. 

I  for  a  libel.  The  firti  count 
the  plaintiff  "  had  been,  was, 
1  the  rolls  of  attornies  in  the 
Lord  the  King  at  Westmin- 
tie  second  and  third  counts 
i^afinii  of  and  concerning  the 
us  said  profession."  At  the 
ord  Lyndhurst,  in  Middlesex, 
a«  the  plaintiff  proved  he  was 
»f  the  King's  Bench  only,  by 
examined  copy  of  the  roll  of 
lat  court,  signed  by  him,  and 
a  verdict  on  the  second  and 

» pursuant  to  leave,  now  moved 
lauit,  on  the  ground  that  the 
bound  to  prove  the  induce- 
ence  that  he  was  an  attorney 
ng'a  courts  at  Westminster, 
jm  in  the  second  and  third 
k1  to  him  in  his  said  profes- 
Te  was  no  averment  of  any 
cept  that  of  an  attorney  on 
ittornies  of  those  courts,  as 
inducement.  He  had  not, 
tved  the  special  character,  in 
icb  the  action  was  brought. 

DHURST,  C.B. — If  the  first 
srred  that  the  plaintiff  was  an 
e  three  courts,  and  the  second, 
M  were  spoken  of  him  in  his 
n,  the  allegation  and  the  proof 
een  sufficient.  The  only  dif- 
It  the  plaintiff  here  describes 
fing  on  the  rolls  of  attornies 
;  but  there  is  no  ^profession 
fan  attorney,  which  entitles 
lave  his  name  upon  the  roll 
the  courts.  We  must,  there- 
I  averment  in  the  first  count 
:  the  plaintiff  is  an  attorney. 


and.  if  to,  the  eolloattimii  im  ibe  ieeond 
and  third  applitt  to  him  in  that  character. 
Batlet,  B. — ^Tbe  allegation  that  the 
plaintiff  is  on  the  rolls  of  all  the  courts  it 
divisible,  and  the  inducement  was  suffi- 
ciently sustained  by  proof  that  be  was  on 
the  roll  of  the  King's  Bench.  This  is  like 
the  case  of  Figgims  v.  Cogswell  (1),  where 
the  declaration  alleged,  that  the  plaintiff 
was  of  two  trades,  a  carpenter  and  a  sworn 
appraiser^  and  the  plaintiff  failed  to  prove 
that  he  was  a  sworn  appraiser. 

Rule  refused. 
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JOMBS  0.  CUff. 


April 

Trover — Conversion —  Tender, 

The  plaintiff  kaving  pledged  goods  at  a 
pawnbroker's,  delivered  ike  aaplieates  to  ike 
defendant,  to  take  ikem  out  of  pawn.  On  a 
demand  of  tke  goods,  ike  defendani  admitted 
ke  kad  kad  tke  duplicates,  and  tke  possession 
of  tke  goods,  but  kad  delivered  ikem  to  a 
ikird  person,  wkom  ke  did  not  name  2-^  Held, 
that  trover  migkt  be  mmsUamed  witkout  a 
tender  of  tke  money  paid  by  ike  defendant 
to  redeem  tke  goods. 

Trover  for  a  gold  watch,  seals,  chain,  and 
other  articles. 

P/ra-^Tlie  general  issoe. 

At  the  trial,  before  Tsunton,  J.,  at  the 
last  Assises  for  the  county  of  Salop,  it  ap« 
peare<l,  that  the  plaintiff,  when  in  the  de- 
fendant's service,  pledged  tlie  watch  and 
other  articles,  for  which  the  action  was 
brought,  and  afterwards  delivered  the  du- 
plicates to  the  defendant,  to  take  tliem  out 
of  pawn.  It  did  not  appear  apon  what 
terms  the  duplicates  were  so  delivered  to 
the  defendant,  but  he  redeemed  the  articles 
on  payment  of  1 1  /•  1 7s.  4c/.,  the  sum  for 
which  tliey  were  pledged,  and  interest. 
Afler  the  plaintiff  quitted  the  defendant's 
service,  he  wrote  a  letter  to  a  person  in  the 
defendant's  employ,  in  which  lie  said,  "be- 
fore we  can  come  to  a  just  settlement,  will 
Mr.  Cliff  give  up  my  watch,  &c.  upon  being 
repaid  in  full  whatever  he  has  paid  for 
redeeming  them  ?"  and  before  the  action, 

(1)  3  Mau.  &  Selie.  369. 
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one  Wycherky.  tn  attorney*!  derkt  made  a 
demaod  of  the  artidea,  on  behalf  of  the 
plaintiff.  The  de&ndant  said,  he  had  not 
got  theni»  but  admitted  he  had  had  the 
duplicates,  and  liad  ^mce  had  the  watch  in 
his  possession,  but  refused  to  tell  who  had 
them.  Wycherley  told  him»  *' Mr.  Jones 
would  allow  him,  in  account,  any  sum  he 
had  paid  to  redeem  the  goods ;"  but  he  did 
not  tender  any  money. 

Juslke^  for  the  defendant,  then  sub- 
mitted, that  the  plaintiff  ought  to  be  non- 
suited, aa  no  tender  of  the  money  paid  to 
redeem  the  goods  was  made,  and,  con- 
sequently, there  was  no  evidence  of  a  con* 
version.  The  transfer  of  the  goods  was 
immaterial,  because  the  plaintiff  bad  no 
right  to  insist  upon  their  delivery,  until  he 
had  tendered  the  amount  advanced.  The 
learned  Judge  overruled  the  objection,  and 
the  jury  having  found  a  verdict  for  the 
plaintiff,  now — 

Ju9tk€  moved  for  a  new  trial,  repeating 
the  arguments  he  had  urged  at  the  trial. 

s 

Loan  Ltmdhurst,  C»B. — ^The  de&ndant 
redeemed  the  goods,  and  afterwarda,  aa  he 
said»  parted  with  the  possession,  and  if 
the  .money  had  been  tendered,  he  could  not 
have  delivered  them  to  the  plaintiff.  The 
plaintiff,  therefore,  was  not  obliged  to 
make  a  tepder. 

Batley,  B. — ^The  defendant  ought  to 
have  kept  the  goods  in  his  own  possession 
until  he  had  the  money  which  he  had  paid 
to  redeem  them.  But  he  does  a  wrongful 
act  witli  regard  to  those  goods,  and  then 
he  says,  "I  cannot  deliver  them  up,  they 
are  in  the  hands  of  a  third  person,"  and  he 
does  not  say  who  that  person  is.  I  think, 
then,  that  the  plaintiff  was  under  no  obliga- 
tion to  make  a  formal  tender  of  the  money. 


Rule  refiued. 


19.  j 


SWEETLAMD  e.  SMITH. 


1883 

April  19 

Mortgagor  and  Mortgagee — Interest, 

On  an  agreement  for  a  worlgage^  ttipU' 
iating  tliat  unku  abstracts  shall  be  delivered^ 
and  a  good  title  made  within  a  fixed  period^ 
it  shall  be  dt  the  option  of  the  intended  morl' 
gagee  to  consider  the  agreement  void^  and 


thai  the  kUmsded  mortgagor  shM  fi 
pay  all  casta  and  charges  inetanrad 
in  investigating  the  title ;  the  tw/endb 
gagee%  if  he  continue  to  negoiiaU , 
completion  qf  the  iilUt  after  ika  iam 
cannot  retoeer  intereet  iipoii  tha  m 
money  f  which  hoe  been  lying  idim  dm 
interval  between  thai  time  .and  timM 
tion  of  the  treaty,  by  the  failure  le 
good  title. 

Declaration  in  assumpsit.  The 
count  stated,  that  before  the  making 
agreement,  &c  thereinafter  mentkn 
defendant  had  requested  the  plaioiifl 
vanoe  and  lend  him  the  'sum  of  4^ 
interest,  after  the  rate  of  6/.  per  cm 
annum,  upon  the  security  of  certai 
hdd  and  copyhold  hereditaments  an 
mises  of  him  the  said  defeodaBit»  t 
&C.;  and  that,  thereupon,  therelDl 
wit,  on  &c,  at  &c.,  by  a  certain  n^gt 
then  and  there  made  between  the  mi 
of  the  one  part,  and  the  plaintifff 
other  part,  it  was  agreed  between  tl 
fendant  and  the  plaintiff  as  folkm 
that  the  said  defendant  should,  wid 
week  from  the  date  of  the  said  n§n 
make  and  deliver  to  the  said  platntifl 
solicitor^  a  complete  abstract  or  ak 
of  the  title  of  the  said  defendant  to  I 
freehold  and  copyhold  hereditansep 
premises,  and  produce  to  the  aolk 
the  said  plaintiff,  at  some  conveniea 
within  the  city  of  London,  the  tide 
and  evidences  of  title  necesaary  ta 
the  said  abstract  or  abstracts,  ibr  • 
rison  therewith,  and  deduce  and  i 
good  marketable  title  to  the  fee  aimi 
copyhold  fee  thereof  respectivelyt 
one  month  after  the  delivery  of  si 
street  or  abstracts ;  and  that  the  aaid 
dant  and  all  necessary  parties  aba 
the  p^ment  of  d,800(.,  part  of  ti 
sum  of  4,0a0/.,  by  the  said  plaintii^  < 
proper  conveyances,  surrenderat  am 
ranees  for  conveying,  surrenderii^ 
assuring  the  said  last-mentioned  p 
unto,  or  to  the  use  of,  or  in  truat  i 
said  plaintiff,  his  heirs  or  aasigpsstor 
uses  as  he  should  appoint,  sulijeet 
demption  on  payment  of  the  sum  of  J 
and  the  further  sum  of  2001.,  in  c 
same  should  have  been  advancNsd^ii 
said  agreement  mentioned,  with  unteH 
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piration  of  three  calendar  months 
date  of  ihe  said  indenture  of  mort- 
tfa  all  «aual  mortgage  coTenanta 
ira  of  aale  upon  default  in  pay* 
the  aaid  mortgage  money  or  the 
tnd  that  the  defendant  should  alto 

bond  to  the  plaintiff,  in  the  penal 
000(.,  and  also  a  warrant  of  attor* 
»  Court  of  King's  Bench,  to  con« 
nent  in  an  action  of  ejectment,  to 
3t  against  the  defendant  and  his 
recovery  of  the  said  last- mention- 
sea,  or  any  of  tliem  ;  and  which 
,  warrant  of  attorney,  or  judgment, 
e  declared  to  be  only  for  securing 
d  plaintiiF,  his  executors  and  ad- 
irSi  the  said  sum  of  3,800/.  or 
i,f  as  the  case  might  be,  and 
ia  manner  aforesaid.  And  that 
iher  agreed,  that  the  said  convey- 
irrenders,  and  aasurances,  bond, 
if  attorney,  and  any  other  deeds 
ranees,  which  might  be  requisite 
iry  to  perfect  the  title  to  the  said 
lenta  and  premises,  should  be  pre- 
the  solicitor  of  the  said  plaintiff; 
the  expenses  incurred  by  the  plain- 
I  ioTestigation  of  the  title  to  the 
liaet,  and  of  all  such  conTcvances, 
s,  and  assurances,  and  of  the  said 
ioned  bond,  warrant  of  attorney, 
ment,  and  of  procuring  the  said 
I  admission  to  the  said  copyhold 
lents,  should  be  borne  and  paid 
ud  defendant,  his  executors,  ad- 
>rs,  and  assigns.  And  that  if  the 
idant  should  not,  within  one  week 
date  of  tluit  agreement,  deliver 
ract  or  abstracts  of  title  as  afore- 

prodtice  the  said  deeds  and  evi- 
'  title  in  manner  as  aforesaid,  and 
B  month  after  the  delivery  of  such 
»r  abstracts  deduce  a  marketable 
e  fee  simple  of  the  freehold,  and 
lold  fee  of  the  said  copyhold  here- 
1,  ^ree  from  incumbrances,  the  said 
ton  the  part  of  the  plaintiff  should 
•uld  think  proper)  be  utterly  void, 
inding  any  rule  (if  such  rule  there 

time  could  not  be  made  of  the 
f  a  contract,  or  any  other  rule  or 
rhataoever.  And  that  the  said 
;,  hia  executors  or  administrators, 
HTthwith  pay  to  the  said  plaintiff 
and  charges  incurred  by  him  or 


them  in  mvestigating  the  title  to  the  said 
premises ;  and  of  any  deeds  or  other  in- 
struments which  might  have  been  pre- 
pared, in  consequence  of  the  said  agree- 
ment, if  the  same  should  liave  been  prepared 
at  the  desire  of  the  said  defendant,  or  his 
solicitor.  And  the  plaintiff  agreed,  tluit  if 
the  defendant  should,  within  the  respective 
times,  deliver  such  abstract  or  abstracts, 
and  produce  such  deeds  and  evidences  as 
aforesaid,  and  deduce  a  clear  and  market- 
able title  to  the  fee-simple  and  copyhold 
fee  of  the  said  hereditaments  and  premises 
respectively  in  manner  aforesaid,  he,  the 
said  plaintiff,  should  and  would,  on  the  exe- 
cution of  such  conveyances  and  assurances 
as  aforesaid,  lend  and  advance  to  the  said 
defendant  the  said  sum  of  8,800/.  on  the 
security  last  aforesaid  ;  and  that  he  should 
and  would  advance  and  lend  to  the  said 
defendanti  on  the  security  last  aforesaid, 
the  further  sum  of  200/.,  when  the  said  de- 
fendant should  have  disbursed  200/.  in 
rebuilding  the  farm-house  on  the  said  here- 
ditaments, at  &c.,  and  produce  a  certificate 
from  the  bailder  employed,  that  the  said 
sum  of  200/.  had  been  expended  in  and 
upon  the  rebuilding  of  the  said  farm-house, 
verified  by  affidavit  sworn  by  one  of  His 
Majesty's  Justices  of  the  Peace,  or  a  Mas- 
ter in  ordinary  or  a  Master  extraordinary 
of  the  High  Ck>urt  of  Chancery.  And  it 
waa  lastly  agreed,  that  all  the  costs  and  ex- 
penses of  or  incident  to  the  said  agreement, 
should  be  borne  or  paid  by  the  said  de- 
fendant, his  executors  or  administrators. 

The  declaration  then  set  out  mutual 
promises,  and  stsled,that  although  the  plain- 
tiff always,  from  the  time  of  making  the 
agreement,  had  been  ready  and  willing  to 
perform  and  fulfil  the  same,  in  all  things 
on  his  part  and  behalf  to  be  performed, 
and  to  lend  and  advance  the  said  several 
sums  of  8,800/.  and  200/.,  according  to 
the  conditions  and  stipulstions  of  the  agree- 
ment, to  wit,  at  &c.,  whereof  the  defen- 
dant, on  &c.,  at  &c.,  had  notice,  and  was 
then  and  there  requested  by  the  aaid 
plaintiff  to  deliver  to  one  Henry  Rivington 
Hill,  the  solicitor  of  him,  the  said  plaintiff, 
a  complete  abstract  or  complete  abstracts 
of  the  title  of  the  defendant  to  the  said 
hereditaments  and  premises  ;  and  although 
the  space  of  one  week  since  the  date  of  tlie 
said  agreement  had  long  since  elapsed,  to 
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wh,  H  Set.,  rtt  the  d<Atadm  M  not  nor 
woali,  within  ibe  tpooe  ef  one  week  firtxn 
tlie  d«t«  of  the  agreenoent,  or  at  any  time 
before  or  aiitM,  make  and  deliver  to  the 
■aid  plaintiff,  or  bit  laid  solicitor,  a  com- 
plete  abdraci,  or  complete  abitracta  of  the 
title  of  liim,  the  defendant,  to  the  freehold 
and  copyhold  lie  red  i  I  amenta  and  premise  i, 
but  had  hither  to  wholIyneglectedai>d  refuted 
so  todo,  to  wii,at&c.,  contrary  &e.,  by  rea- 
son whereof  the  plaintiff  had  been  deprifed 
of  all  the  benefit  and  advantages  which  ho 
would  have  derived  from  the  completion  of 
the  mortgage,  and  had  been  put  to  great 
expeniei,  amounting  in  the  whole  to  a  large 
■nm  of  money,  to  wit,  SOL,  in  endeavour- 
ing to  procure  the  aaid  abstract  or  abstracts, 
and  to  get  the  mortgage  completed  \  and 
had  also  lost  all  gains  and  profits  which 
he  would  have  otlierwite  gained  and  ac- 
quireil,  by  employing  and  using  divert 
sums  of  money,  to  wit,  the  turn  of  4,000/., 
provided  and  kept  by  him,  the  aaid  {Jain- 
tifT,  for  the  completion  of  the  mortgage. 
And  that  altliough  the  costs  and  expenses  of 
or  incident  to  the  agreement,  amounted  to 
a  large  sum  of  money,  to  wit,  60/.  of  which 
the  defendant  had  notice,  and  was  request- 
ed to  pay  the  same  according  to  the  tenor  of 
the  Bgreennent  and  of  the  promise  of  the 
defendant,  yet  the  defendant  did  not  nor 
would,  when  as  aforesaid,  or  at  any  time 
before  or  since,  pay  the  same  to  the  plain- 
tiff, but  had  hitherto  wholly  refused  so  to 
do,  contrary  to  the  agreement. 

The  third  count  differed  from  the  second 
only  by  alleging,  as  a  breach,  that  the  de- 
fendant did  not  make  a  good  title  within 
one  month  from  the  time  of  delivering  the 
abstract*. 

At  tlie  trial,  before  Bayley,  B.,  at  the 
London  Sittings  after  Hichaelmaa  term,  it 
appeared,  that  soon  after  the  agreement, 
defective  abstracts  of  title  were  delivered  to 
the  plaintiff,  and  that  the  title  was  not  com- 
pleted on  the  24ili  of  September  1881,  the 
day  stipulated  for  in  the  agreement.  From 
that  lime  until  the  Uth  of  May  ISSS,  the 
partieiwere  in  negotiation, — the  plaintiff  re- 
rocmitrating  on  the  badness  of  the  title,  and 
complaining  that  his  money  was  lying  idle ; 
and  the  defendant  endeavouring  to  amend 
his  title.  On  the  last-meniioned  day,  the 
defendant  intisted  that  ihe  title  was  com- 
pli'te,  and  refused  to  take  further  atepa  to 
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et^lf  liMon  of  a^braitfh  •£  iht  con- 
iTfas  nttat  of  ilmtpiaiiUiff't  xightto 
1^1  ii  *M  Itmited  1^  thin  clause*  but 
atitled  to  reooTcr  boyond  those  coets 
Mfeijjfor  any  other  damage  he  may 
40a  the  eane  principle  that  a  party 
opver  damages  on  the  breach  of  a 
!l^  eoataining  a  stipulated  penalty,  be- 
he  amoant  of  the  penalty — Harruon 
ght  (1).  But  the  clanae  relied  on,  as 
I  the  liability  of  the  defendant,  by 
Dg  what  oompensatioo  the  plainiiflTis 
ive,  does  not  apply,  because  it  is  con- 
»the  eaae  of  the  contract  being  off  at 
I  of  a  week  or  a  month,  which  event 
I  happened.  The  claim  for  interest 
laoned  by  the  continuing  of  the  con- 
syond  those  times — a  state  of  things 
tern  plated  or  provided  for,  and,  there- 
91  governed  or  affected  by  the  terms 
clause  in  question.     At  the  end  of  a 

0  interest  would  have  been  due,  and, 
rt,  the  omission  to  insert  a  stipula- 
p  paynsent  of  interest,  affords  no  ar- 
\  against  the  plaintiff's  claim,  at  a 
srhen  it  might  be  made. 

odly,  mtereat  is  recoverable  on  the 
eouni,  as  damages  consequential  on 
each  of  the  contract  there  alleged. 
je,  it  is  not  a  necessary  consequence, 
iriaea  for  tlie  benefit  of  the  defendant, 
;  amount  of  the  consequential  damages 
estion  of  fact,  and  is  not  always  de* 
mI  by  strict  reference  to  the  declara- 
in  Marskall  v.  Poole  (2),  where  it 
Id,  that  on  a  sale  of  goods  agreed  to 

1  for  by  a  bill  of  exchange,  interest 
m  recovered  after  the  time  when  such 
uld  have  become  due,  as  a  part  of  the 
ad  value  of  the  goods,  on  the  common 
Sbr  goods  sold  and  dehvered.  The 
ntract  is  set  out  in  the  second  count ; 
le  enlargement  of  the  time  for  deli- 
ihe  abstracts  was  merely  a  dispensa- 
'  ^^  performance  in  that  particular, 
a-waiver  of  the  old  contract —  Warren 
jg^  cited  in  Littler  v.  Holland  (^3), 
•  PiUH  (4).  The  consequences  of  the 
[^  contract,  therefore,  are  conse- 
I  of  the  original  contract.  But  the 
ISni  set  out  is,  wlien  looked  at  alto- 
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getWr,  ai  agiBeaicat  la  deliver  riialncts 
geaerally,  independent  of  .tine,  aa  it  js  left 
Co  the  plaintiff,  in  case  of  the  non*delivery 
of  abscractsy  to  avoid  the  agreement  if  he 
shall  think  proper ;  which  option  it  is  clear, 
from  the  averment  that  he  was  always  ready 
to  perform  his  part,  he  never  exercised. 

BuU^  contrd. — It  no  new  contract  was 
entered  into  after  tlie  expiration  of  the  time 
for  the  performance  of  the  original,  all  the 
terms  of  tliat  contract  are  applicable  to  the 
extended  time.     Now,  there  is  no  case  in 
which  the  enlargement  of  the  time  of  per- 
formance of  a  contract,  has  been  held  to 
give  a  right  to  recover  additional  damages. 
In   Harrison  v.  fVrightf  the  question  was, 
whether  upon  a  breach  of  a  contract,  with 
a  penalty,  the  plaintiff  has  a  right  to  recover 
beyond  the  penalty,  in  an  action  on  the 
contract.     The  present  case  is  obviously 
unlike  that,  but  rather  resembles  a  case  of 
liquidated    damages,  where    the   party   is 
limited  to  the  stipulated  amount.     Cation 
v.  Bragg  (5)  shews  Uiat  interest  ia  not  re- 
coverable as  damages,  for  mere  non-perfor- 
mance of  a  contract  at  a  given  day,  but  tlut 
an  express  or  implied  agreement  to  pay  in- 
terest is  essential.     In  express  terms,  the 
contract  here  ia  silent  aa  to  interest,  but  it 
excludes  the  implication  of  an  agreement, 
by  the  stipulation  as  to  tlie  damages  and 
charges  to  be  paid,  in  case  of  non-perform- 
ance on  the  day  named.     The  argument 
as  to  what  the  law  would  allow,  in  case 
there  was  no  such  stipulation,  caimot  be 
used,  as  it  will  hardly  be  said,  that  if  the 
parties  had  provided  for  a  compensation, 
such  as  would  not  lave  been  made  by  the 
law,  as  the  loss  sustained  by  selling  out 
stock  from  the  funds,  the  plaintiff  could  not 
have  recovered.  The  agreement  could  not  be 
departed  from  in  either  case,  but  the  express 
contract  must  aUine  determine  the  righta  of 
the  parties — Crriviniaa  v.  Legg€(fi\  Cook 
v.  JeHwngi  (7). 

Cur.  adv.  vuli* 

Bay£et,  B. — This  was  an  action  on  two 
agreements,  on  both  of  which  there  was  a 
verdict  for  the  plaintiff,  and  two  seta  of 
damages  were  assessed.  Upon  the  first 
agreement  no  question  arose  i  but  upon  the 

(5)  15  East,  995, 

(6)  8  B.  £c  C.  3«4  ;  a.c.  6  L%w  Joutb.  K.B.  8f  1. 
(7>  7  Tern  Rrp.  361. 
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•econdi  which  was  set  out  in  the  eeeond 
count,  leave  was  reserTed  to  move  to  reduce 
the  verdict  by  104/.|  the  amount  assessed 
for  interest.  The  parties  stood  in  the  si* 
tuation  of  intended  mortgagor  and  intended 
mortgagee,  and  the  second  agreement  con- 
tained an  important  stipulation  applicable 
to  this  case,  which  was,  "  that  within  one 
week  from  the  date  of  the  agreement,  the 
defendant  should  make  and  deliver  to  tlie 
plaintiff  or  his  solicitor,  a  complete  abstract 
or  abstracts  of  the  title  of  the  defendant  to 
the  said  freehold  and  copyhold  heredita* 
ments  and  premises,  and  produce  to  the 
solicitor  of  the  plaintiff,  at  some  convenient 
place  in  the  city  of  London,  the  title  deeds 
necessary  to  verify  the  said  abstract  or  ab- 
stracts for  comparison  therewith,  and  de- 
duce and  shew  a  good  marketable  title  to 
the  fee-simple  and  copyhold  fee  thereof 
respectively,  within  one  month  after  the 
delivery  of  such  abstract  or  abstracts." 
And  then  there  was  this  stipulation :  *'  that  if 
the  defendant  should  not  within  a  week  de- 
liver such  abstract,  and  produce  the  title 
deeds,  and  within  a  month  after  the  delivery 
of  the  abstract,  deduce  a  marketable  title, 
the  plaintiff  should  have  the  option  to  con- 
sider the  agreement  void,  notwithstanding 
any  rule  that  time  could  not  be  made  the 
essence  of  a  contract."  Then  followed  this 
provision,  with  respect  to  damages  :  ''  that 
the  defendant  shall  forthwith  pay  to  the 
plaintiff  all  costs  and  charges  incurred  by 
him  in  investigating  the  title  to  the  premises, 
and  of  any  deed  or  other  instrument  which 
may  have  been  prepared  in  consequence  of 
the  said  agreement,  if  the  same  shall  have 
been  prepared  at  the  desire  of  the  defendant 
or  his  solicitor."  When  parties  are  about 
to  enter  into  an  agreement  for  a  subsequent 
mortgage,  they  are  at  liberty  to  prescribe 
such  terms,  with  a  view  to  events,  as  they 
shall  think  fit ;  they  may  extend  or  limit  the 
particular  instances  and  extent  to  which 
damages  shall  be  given;  and  I  think  it  is 
impossible  to  read  the  language,  and  to 
give  so  large  a  meaning  to  the  words,  "  all 
costs  and  charges  incurred  by  him  in  inves- 
tigating the  title,"  as  will  cover  the  interest 
of  money  lying  idle  during  the  time  the 
parties  were  in  treaty.  The  intended  mort- 
gagee knows  in  what  situation  he  stands 
with  regard  to  the  mortgage  money,  and  he 
may  msJce  a  ba^gain,ihat  unless  the  agree- 


ment 18  carried  into  effeet»  the  loea  of  ia^ 
terest  shall  be  paid  and  borne  by  the  in- 
tended mortgagor.     He  might  here  have 
made  a  bargain  of  that  description,  but  if 
an  express  bargain  is  made,  and  the  lan- 
guage is  not  sufficiently  comprehensive  to 
include  the  interest,  he  is  not  entitled  to 
recover  that  interest,  in  the  event  of  the 
mortgagor  choosing  to  rescind  the  contract. 
Let  us  see  whether  the  language  is  suffi-  ^ 
ciently  large  to  cover  interest :  it  is,  '*  t<^ 
pay  to  the  said  plaintiff  all  costs  and  charge^ 
incurred  by  him  in  investigating  the  title  ^>» 
it  18  totally  silent  as  to  interest  on  the  more*, 
gage  money  lying  by  during  the  interval; 
therefore,  it  seems  to  me  if  that  had  heea 
the  state  of  things,  ultimately  it  would  bare 
been  impossible  for  the  plaintiff  to  sustain  i 
claim  for  interest.     But,  in  this  instance^ 
the  parties  continue  in  treaty  for  four  or 
five  months ;  does  that  make  any  subttao- 
tial  difference?  It  seems  to  us,  (and  we  hsre 
talked  with  the  other  Judges,)  that  itdoei 
not  make  any  substantial  difference.    The 
plaintiff  was  at  liberty  to  have  made  a  stipo- 
fation,  that  interest  should  be  paid;  hedoei 
not,  but  he  goes  on  on  the  terms  of  the  ori- 
ginal contract.     It  was  perfectly  competent 
to  the  plaintiff  to  say,  **  I  will  go  on  witk 
the  contract,  but  will  introduce  an  addi- 
tional term,  that  you  shall  pay  interest  on  any 
money  which  is  lying  idle."     But  he  does 
not ;  and,  as  nothing  was  said  on  the  subject, 
it  seems  to  us,  that  the  subsequent  period 
of  time  was  to  be  regulated  by  the  originil 
bargain,  which  is,  to  pay  all  costs  and  chargei 
incurred  in  investigating  the  title.     That  is 
the  extent  to  which  the  defendant  is  liabk 
by  the  specific  contract.    Therefore,  we  are 
of  opinion  that    interest  was    improperly 
allowed,  and  that  the  present  rule  tor  strik- 
ing that  out  of  the  damages  assessed,  ouglit 
to  be  made  absolute. 

Rule  abiobUe. 


1833.     ■> 
^ay  1.    3 
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Devise — Construction — Estate  m  ft 
Power, 

Testator  tievhed  certain  real  estates  to  Hi 
cousin  J,  P.  for  life,  and  after  J.  P,'s  Jk^ 
cease,  his  real  and  personal  estate^  aifi^ 
accumulations^  to  such  of  testafor'i  ned  rf 
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Ag^  a  <iMfr,  asXP^  shaM  by  JUedor 
Ppotaf,  andt  in  iefauH  oftuch  appomt" 
to  svch  of  te$lator*i  reiaiions  of  tkg 
of  P.,  hetag  a  male,  as  T,  P,  should 

for  the  purpose  of  education,  if  he 
I  be  livmg  at  the  lime  of  the  decease  of 
. ;  amd  tn  case  T.  P.  should  not  have 
td  such  male  relation,  or  he  should  not 
'mg  at  the  thne  of  the  decease  of  T.  P,, 
mto  the  next  and  nearest  of  ktn  of  the 
IT,  icing  a  male  or  the  elder  of  such 
relations,  in  case  there  should  be  more 
me  rf  equal  degree  who  should  be  living 
;  testatof^s  decease,  his  heirs,  ^c. ;  he 
f«re  the  second  and  other  presentations 
eetorff  to  T.  P.  during  his  life,  and  his 

books,  furniture,  ^c,  to  his  executors^ 
it,  to  suffer  7*.  P.  to  use  the  same  dur^ 
s  life,  and,  after  his  decease,  in  trust  for 
frsons  mho  should  succeed  to  or  inherit 
«/  estates,  under  and  by  virtue  of  his 

and  he  also  gave  T.  P,  a  leasing 
,for  a  term  of  seven  years,  at  the  best 
lost  improved  annual  rent,  and  nithout 
f  any  fine  or  premium. 

the  death  of  the  testator  T.  P.  was  his 
}f  kin,  except  a  brother  of  the  testators, 
^  gone  to  sea,  and  had  not  been  heard 

many  years : — //e/rf,  that  if  the  tes^ 
t  brother  died  without  issue  in  the  life- 
of  the  testator,  T.  P.  took,  under  the 
lie  limitation  contained  in  the  will^  an 

ffi  fee  simple  in  the  testator's  real 
t,  and  an  absolute  interest  in  his  per^ 

I  Honour  the  Master  of  the  Rolls  sent 
llowing  case  for  the  opinion  of  this 
• 

;hard  Pearce  being,  at  the  date  of 
ill,  hereafter  stated,  and  at  the  time 
decease,  seised  in  fee  of  certain  free- 
ind  copyhold  estates  in  the  counties  of 
brd  and  Leicester,  and  at  Westminster, 
tushden,  in  the  county  of  Northamp- 
\j  will,  bearing  date  the  dOth  day  of 
li  1818,  duly  executed  and  attested, 
devising  certain  estates,  to  be  sold  for 
lyment  of  certain  debts  and  legacies, 
equeathing  an  annuity,  to  be  paid  out 
I  freehold  and  copyhold  estates  not 
obefore  devised,  gave,  devised,  and 
lathed  his  manors  of  Flamstead  and 
gnells,  in  the  county  of  Hertford,  and 
r  of  Stanwick,  in  the  county  of  North* 


ampton,  with  the  appurtenancet,  and  also 
all  and  every  his  lands,  real  esUtea,  and 
hereditaments,  both  freehold  and  copyhold, 
■ituate  and  being  in  the  several  counties  of 
Hertford,  Leicester,  and  Northampton, 
(except  the  estates  before  devised  to  be  sold, 
and  the  advowson  of  the  church  or  rectory 
of  Husband's  Bosworth,  and  the  presenta- 
tion thereto,)  or  wheresoever  else  the  same 
might  be  situated,  unto  his  said  cousin 
Thomas  Pearce  and  his  assigns,  for  and  dur- 
ing the  term  of  his  life ;  and  the  said  testa- 
tor gave,  devised,  and  bequeathed  all  his 
said  manors,  and  his  advowson  of  the  parish 
church  or  rectory  of  Husband's  Bosworth 
aforesaid,  with  its  appurtenances,  and  all 
his  lands  and  hereditaments  situate  in  tlie 
countiea  of  Hertford,  Leicester,  Northamp- 
ton, and  elsewhere,  with  their  appurte- 
nances, and  all  his  stocks,  funds,  and  secu- 
rities for  money,  and  all  and  singular  other 
his  real  and  personal  estate,  (save  and  except 
as  thereinafter,  or  by  any  codicil  to  be 
added  to  his  said  will,  was  specifically  be- 
queathed or  mentioned,)  and  also  all  his,  the 
said  testator's,  copyhold  lands  and  heredita- 
ments, situate  in  the  said  several  counties, 
or  wheresoever  else  the  same  might  be 
situate,  except  the  estates  before  devised  to 
be  sold,  subject,  nevertheless,  to  the  life 
estate  thereinbefore  given  to  his  said  cousin 
Thomas  Pearce,  of  and  in  the  said  manors 
and  manorial  rights,  lands,  hereditaments, 
freehold  and  copyhold  estates,  and  to  the 
payment  of  the  annuity  therein  mentioned, 
to  the  uses,  upon  the  trusts,  and  for  the  in- 
tents and  purposes,  and  with,  under,  and 
iubject  to  the  powers,  provisoes,  conditions, 
declarations,  and  agreements  thereinaAer 
mentioned,  expressed,  and  declared,  and 
thereinafter  stated ;  and  in  case  such  person 
as  thereinafter  was  mentioned,  as  his  (the 
said  testator's)  said  cousin,  Thomas  Pearce 
should  approve  of  or  adopt,  should  be  under 
the  age  of  twenty-one  years  at  the  decease 
of  his  said  cousin  Thomas  Pearce,  the  said 
testator  gave  an  annual  sum  of  200/.,  to  be 
applied  for  and  towards  the  maintenance 
and  education  of  any  person,  being  a  male 
relation  of  him,  the  said  testator,  of  the 
name  of  Pearce,  whom  the  said  Thomas 
Pearce  should  approve  of  and  adopt,  and 
should  signify  the  same  in  writing  under  his 
hand,  which  be,  tlie  said  testator,  did  thereby 
authorise  and  direct  him,  the  said  Thomas 
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Pearce»  to  do  as  socm  after  his  the  tud  tea- 
ucor't  decease  as  he  coidd  eomreniendj 
from  the  time  of  his  said  eousin  Thomai 
Pearce's  decease,  until  soch  person  should 
have  attained  tlie  age  of  twenty-one  years ; 
and  from  and  after  the  decease  of  his,  the 
said  testator's,  said  cousin  Thomas  Pearce^ 
the  said  testator  demised  all  and  singuUur 
the  said  premises,  as  well  his  real  estate 
as  personal,  and  all  accumulations  thereof, 
to  soch  of  his,  the  said  testator's,  rdations 
of  the  name  of  Pearce,  being  a  male,  as  his 
cousin,  the  said  Thomas  Pearce,  should  by 
any  deed  or  writing,  signed  by  him  in  the 
presence  of  two  subscribing  witnesses,  or 
by  his  last  will  and  testament  in  writing, 
by  him  to  be  executed  in  the  presence  of 
three  or  more  credible  witnesses,  give,  de- 
vise, or  bequeath,  or  nominate  or  appoint 
the  same  to ;  and  in  default  of  any  such 
gift,  devise,  bequest,  or  nomination  or  ap- 
pointment by  his,  the  said  testator's,  said 
cousin  Thomas  Pearce,  to  or  in  favour  of 
any  such  male  relation  of  him,  the  said  tes- 
tator, of  the  name  of  Pearce  as  aforesaid, 
then  the  said  testator  devised  the  said 
estates  and  pVemises  to  such  of  his,  the  said 
testator's,  relations  of  the  name  of  Pearce, 
being  a  male,  as  the  said  Thomas  Pearce 
should  approve  of,  or  adopt  for  the  pur- 
poses of  education  as  aforesaiil,  if  he  should 
be  living  at  the  time  of  the  decease  of  his, 
the  said  testator's,  said  cousin  Thomas 
Pearce,  and  his  heirs,  executors,  adminis- 
trators, and  assigns  for  ever ;  and  in  case 
his,  the  said  testator's,  cousin  Thomas  Pearce 
should  not  have  approved  of,  or  adopted 
any  such  male  relation  of  him  the  said  tes- 
tator as  aforesaid,  or  in  case  he  should  have 
made  such  approval  or  adoption  of  any  such 
male  relation  of  his  (the  said  testator's),  and 
there  should  not  be  any  such  male  relation 
living  at  the  time  of  the  decease  of  his  said 
cousin  Thomas  Pearce,  then  the  said  testa- 
tor devised  the  said  estates  and  premises 
unto  the  next  and  nearest  relation,  or  near- 
est of  kin  of  him,  the  said  testator,  of  the 
name  of  Pearce,  being  a  male,  or  the  elder 
of  such  male  relations,  in  case  there  should 
he  more  than  one  of  equal  degree,  who 
should  be  living  at  bis,  the  said  testator's, 
decease,  his  heirs,  executors,  administrators, 
or  assigns  for  ever,  (being  the  clause  to 
which  the  questions  referred);  and  as  to  the 
said  testator's  advowson  or  rectory  of  Hus- 


hsDifs 

gave  the  first  and  aext  pmcotaiioD  li»  llw 
amie  rectory,  which  ifcoald  happca  spaa 
bis  de cease,  vnto  ceifasB  peisoss  theieM 
meDfioDed  io  saoeessMiti ;  and  io  case  imnw  of 
them  shoaM  choose  to  present  the— iltis, 
or  declare  then-  istentioo  of  ao  doing  by  the 
time  allowed  them  as  therein  mentioMd, 
then   the  aaid   testator  directed  thM  tlie 
preaentation  to  his  said  rectory  or  living  o^ 
Husband's  Bosworth,  shook!  at  all  tinea  gi^ 
and    belong  to  his  said   coosin   Thowa^ 
Pearce  (whenever  the  said  rectory  shouU^ 
become  vacant,)  to  present  to  at  all  tim^ 
during  the  life  of  him,  the  aaid  Thoo^^ 
Pearce  ;  and  the  said  testator  gave  all  h^ 
plate,  books,  and  pictures,  honsehold  goodi^ 
beds,  bedding,  linen,  and  household  forsh 
ture,  at  Husband's  Bosworth  and  Stanwick, 
in  the  said  will  mentioned  or  elsewhere,  (s 
his  executors,  in  trust,  to  permit  and  sofler 
his  said  cousin  Thomas  Pearce  to  htff^ 
use,  and  enjoy  the  same  during  his  life,  sod 
after  his  decease,  then  in  trust  for  the  per- 
sons who  should  succeetl  to  or  inherit  bii, 
the  said  testator's,  real  estates,  under  and 
by  virtue  of  that  his  will ;  and  the  said  le^ 
tator  declared  his  mind  and  will  to  be,  sad 
he  did  thereby  order  and  direct  his  laid 
cousin  Thomas  Pearce,  to  pay  and  apply  ss 
much  of  the  rents  and  profits  of  his  aid 
estates  so  given,  devised,  and  bequeathed 
by  him,  the  said  testator,  to  him,  for  bit 
life  as  aforesaid,  not  exceeding  the  anaasl 
sum  of  200/.,  as  he  in  his  judgment  sad 
discretion  should   think    proper,   for  sod 
towards  the  maintenance  and  education  of 
such  person,  being  a  male  relation  of  hiai, 
the  said  testator,  of  the  name  of  Pearce, 
whom  his  said  cousin  should  approve  ef 
and  adopt  in  manner  aforesaid,  in  caae  sack 
male   relation   should  at  the  time  of  Iw 
adoption  by  his,  the  said  testator's,  said 
cousin,  be  a  minor  under  age,  until  sack 
person   should   have  attained   his  age  af 
twenty-one  years,  and  lay  out  and  lafMt 
the  residue  of  the  said  annual  sum  of  2001, 
(not  expended  in   such   maintenance  aad 
education,)  at  interest,  to  accumulate  intlK 
name  of  his,  the  said  testator's,  said  coM 
Thomas  Pearce,  in  some  of  the  public  fioM^ 
or  upon  government  or  real  secaritiea,4as» 
ing  the  minority  of  such  male  relaiioa  of 
the  name  of  Pearce ;  and  the  said  testator 
declared  and  directed,  that  his  said  COM 
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M  PMrety  hb  txecoton  and 
i^ahoold  sund  seised  of  such  aceumu- 
^  IB  trust  lor  the  benefit  of  such  male 
^Ds  of  the  name  of  Pearce,  and  the 
with  the  dividends  and  interest,  should 
ligpied  to  him  at  such  tiroes,  and  in 
proportions,  after  he  should  have  at- 

hia  age  of  twenty- one  years,  as  his, 
aid  testator's,  said  cousin  Thomas 
e,  hb  executors,  or  administrators, 
{  think  most  to  his  advantage,  and  in 
f  his  death  before  attaining  twenty- 
Hira  of  age,  tlien  in  trust  for  the  bene- 
luch  male  relation  of  the  said  testa- 
*  the  name  of  Pearce,  as  should  upon 
soeaae  of  his,  the  said  testator's,  said 

become  entitled  to  his,  the  said  tes- 
,  estates,  by  virtue  of  that  his  will ; 

case  such  male  relation  of  him,  the 
estator,  of  the  name  of  Pearce,  so 
red  of  and  adopted  by  his  said  cousin 
sa  Pearce  as  aforesaid,  should  in 
fetime  of  his  said  cousin  attain 
^•one  years  of  age,  then  the  testa- 
illed  and  directed  his  said  cousin 
IS  Pearce,  during  his  life,  to  pay  and 
out  of  the  rents  and  profits  of  the 
\  so  devised  to  him  for  his  life  as 
lid,  unto  such  male  relation,  from  the 
»f  hb  attaining  twenty-one  years  of 
le  whole  of  the  said  annual  sum  of 

provided  also,  and  the  said  testator 
M,  that  it  should  be  lawful  for,  and 

thereby  authorise  and  empower  his 
»usin  Thomas  Pearce,  to  demise  or 
ill  or  any  part  of  his  said  manors, 
lands,  and  tenements,  for  any  term 
nber  of  years  not  exceeding  seven 
to  take  effect  in  possession,  and  at 
^st  and  most  improved  annual  rent 
tly  payable,  and  without  taking  any 
'  premium  as  therein  mentioned. 
lard  Pearce,  the  testator,  departed 
eon  the  3rd  day  of  January  1814, 
t  leaving  any  issue,  and  without  hav- 
^oked  or  altered  his  said  will.  Hio- 
sarce,  the  said  tenant  for  life,  named 
will  of  the  said  Richard  Pearce,  died 
t  issue,  and  never  did  in  any  manner 
e  the  power  of  adoption  or  selection 
latioD  of  the  said  testator,  under  or 
iog  to  the  said  will. 

next  or  nearest  relations,  or  nearest 
of  the  said  testator,  Richard  Pearce, 
it  bis  decease,  of  the  name  of  Pearce, 


being  males,  were  his  three  first  cousins, — 
first,  the  said  Thomas  Pearce,  the  tenant 
for  life,  who  was  the  son  of  Robert  Pearce, 
deceased,  who  was  the  uncle  of  the  said 
Ricliard  Pearce,  the  testator; — secondly, 
Richard  Pearce,  the  plaintiff  in  this  suit, 
who  was  the  son  of  the  saiil  testator's  uncle, 
William  Pearce ;  and,  thirdly,  William 
Pearce,  the  brother  of  the  said  plaintiff,  and 
the  aforesaid  three  cousins  were,  at  the  time 
of  the  decease  of  the  said  Richard  Pearce, 
the  testator,  of  the  respective  ages  following 
— via.  the  said  Thomas  Pearce,  sixty-seven 
years  ;  the  said  Richard  Pearce,  the  plain- 
tiff, sixty-six  years ;  and  his  brother,  the 
said  William  Pearce,  fifty-nine  years.  It 
appeared  also  from  a  pedigree  annexed  to 
the  case,  that  the  testator  had  a  brother  of 
the  name  of  Zachary,  who  had  gone  to  sea, 
and  had  not  been  heard  of  for  many  years. 

The  questions  for  the  opinion  of  the 
Court  were : — 

First — Whether,  under  the  circumstances 
stated,  Thomas  Pearce  took  any  and  what 
estate  under  the  ultimate  limitation  contain- 
ed in  the  will  of  the  testator. 

Secondly — Whether  the  plaintiff,  Richard 
Pearce,  took  any  and  what  estate  under  the 
ultinuite  limitation  contained  in  the  will. 

Rogers,  for  the  plaintiff. — Every  pro- 
vision in  the  will  shews  that  it  was  the 
intention  of  the  testator  to  exclude  Thomas 
Pearce,  and  to  vest  the  fee  in  some  other 
person.  The  devise,  in  default  of  appoint- 
ment, is  to  the  next  of  kin,  and  the  limita- 
tions to  parties  entitled  after  him.  The 
right  to  present  to  the  advowson  is  given 
to  Thomas  Pearce  during  his  life,  and  the 
plate,  books,  &c.  are  bequeathed  to  the 
executors,  in  trust,  to  permit  and  suffer 
Thomas  Pearce  to  enjoy  the  same  during 
his  life,  and,  af\er  his  decease,  then,  in 
trust,  for  the  person  who  should  succeed 
to  or  inherit  his,  the  testator's,  real  estates 
by  virtue  of  that  his  will;  the  leasing 
power,  also,  shews  that  the  testator  never 
contemplated  that  Thomas  Pearce  should 
have  a  larger  than  a  life  estate.  The 
intention  of  the  testator,  therefore,  mani- 
festly was,  to  vest  the  estate  or  reversion 
in  the  next  of  kin  not  being  Thomas 
Pearce,  the  tenant  for  life,  or  in  some  one 
to  be  selected  by  him.     Birdv,  JVood  (\) 

(1)  2  S.  &  S.  400;  ft.  c.  4  Law  Jouro.  Chtnc.  86. 
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ia  1  itTong  authority  to  thevr  that  Thomas 
Pearce  niuBt  be  excluded.  In  that  case, 
stock  WBB  devised  to  truitees,  in  trust,  to 
pay  the  interest  to  the  daughter  of  the 
testatrix  during  her  life,  and,  after  her 
death,  to  transfer  the  same  according  to 
the  appointment,  and,  in  default  of  ap- 
pointment, to  transfer  the  stock  and  pay 
the  interest  to  the  testatrix's  own  next  of 
kin,  according  to  the  Statute  ofDistrihu- 
tiona,  to  be  considered  as  a  vested  interest 
from  the  time  of  the  testatrix's  deitth. 
The  daughter  of  the  testatrix  died  without 
having  had  a  child,  and  without  having 
executed  the  power  of  appointment.  The 
Vice  Chancellor,  Sir  John  Leach,  held, 
"  that  the  persons  who,  at  the  testatrix's 
death,  wouldhave  been  her nextofkin,ifher 
daughter  had  been  then  dead  without  chil- 
dren, were  plainly  intended."  In  Leigh  v. 
Leigh  (3),  Lawrence  J.  lays  down  the  rule, 
(hat  the  Court,  in  construing  a  will,  may 
consider  whether  the  construction  contend- 
ed forwill  lead  to  "  inconsistencies,  absurdi- 
ties and  improhabiltties;"  which  rule  makes 
against  the  construction  that  Thomas 
Pearce  took  more  than  an  estate  for  life, 
as  an  estate  in  fee  would  be  quite  incon- 
sistent with  his  power  of  appointment.  If 
such  an  inconsistency  exist,  according  to 
Doe  V.  Turner  (3),  the  Court  will  supply 
words  to  give  a  rational  interpretation,  and 
will  read  the  will  as  if  the  testator,  after 
the  words  "  next  of  kin,"  had  introduced 
the  words  "  except  Thomas  Pearce." 

Preston,  contr&.-— The  Court  will  never 
supply  words  except  from  strict  necessity. 
There  is  nothing  to  shew  an  intent  to  ex- 
clude Thomas  or  his  family ;  and  yet,  if 
Thomas  in  his  lifetime  had  been  prevented 
by  insanity,  or  any  other  cause,  from  exe- 
cuting the  power  of  appointment,  his  son, 
if  the  argument  on  the  other  aide  be  cor- 
rect, would  have  been  excluded.  In  Bird 
V.  Wood  there  was  an  important  clause  in 
tlie  will,  excepting  any  child  that  might 
afterwards  he  born  of  the  testatrix's  daugh- 
ter, which  clause  could  not  be  carried  into 
effect  without  exctuding  the  daughter,  as, 
if  she  were  included,  her  child  also  would 
be  included-  Thomas  comes  within  the 
natural  and  obvious  meaidng  of  the  words, 

(J)  li  Vrt.  103. 

(9)  >  D.&H.3!)8;s.c  1  Law  Joun.K.a  104. 
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t«ined  ia  the  leitator't  will,  an  estate  in 
^^  simple  in  the  tesutor's  real  etutes, 
^iid  nn  absolute  interest  in  his  personalty. 

'*  Lyndhurst. 

"  J,  Bayley. 

•*  J.  Vauoiian. 

•*  W.  BOLLAND." 
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REID  0.  FURNIVAL. 


1833 

April  18 

BiU  of  Exchange, 

Tke  mdartee  of  a  bill  of  exchange  is  en* 
^iiUl  io  recover  the  whole  amount  qft/te  biUf 
eUtkamgk  he  has  received  it  only  to  get  it  dis* 
commiedt  and  a  part  of  the  amount  onhj  has 
hems  admasced  on  his  guarantie  to  that  extent, 

Aasnnipsit  by  the  third  indorsee  of  a  bill 
of  exchange  for  300^  against  the  acceptor. 

At  the  trial,  before  Lord  Lyndhurst, 
C.  B.,  at  the  adjourned  sittings  in  London 
after  last  Hilary  term,  tlie  defendant  pro- 
duced a  letter  of  the  plaintiflT's,  in  which  he 
stated  that  the  bill  had  been  sent  to  him 
by  e  friend  to  get  discounted ;  that  he 
handed  it  over  to  the  British  Linen  Com- 
pany's bank,  who  advanced  100/.  upon  it, 
which  was  remitted  to  his  friend,  ^00/. 
being  withheld  in  consequence  of  the  bill 
being  dishonoured  ;  and  that  he  was  held 
annrereble  to  the  bank  for  the  amount 
advanced  on  it  on  his  guarantie. 

Cwrringtonf  on  the  part  of  the  defendant, 
then  objected,  that,  as  the  plaintiff  had 
merely  acted  as  an  agent  in  carrying  the 
bill  to  the  British  Linen  Company  to  be 
diecounted,  he  had  no  right  of  action  ; 
and,  secondly,  if  he  had,  that  it  was  limited 
to  the  amount  of  his  guarantie. 

The  Lord  Chief  Baron  was  of  opinion 
that  die  plaintiff  had  a  right  to  sue  on  the 
bill  and  to  recover  the  whole  amount, 
although  he  would  be  only  a  trustee  for 
the  peraonfrom  whom  he  had  received  the 
bill  for  the  amount  beyond  his  own  claim« 
to  whom  he  must  pay  that  amount.  The 
jorv  accordingly  found  a  verdict  for  the 
plaintiff  for  the  whole  amount  of  the  bill 
and  expenses ;  and  now,  on — 

Carrington  moving  to  reduce  the  verdict 
Io  102/.  1#.  lid.,  the  amount  advanced  on 
the  plaintiff's  guarantie  and  expenses — 


Per  Curiam, — Another  person  may  have 
a  claim  for  200/.  on  this  bill,  but  there 
cannot  be  two  actions  on  it  against  the 
defendanL  As  soon  as  the  plaintiff  has 
recovered  the  whole  amount  of  the  bill,  he 
becomes  a  trustee  for  the  person  entitled 
to  the  residue,  after  deducting  his  own 
claim.  Johnson  v.  Kennion  {I)  is  a  deci- 
sion on  this  point. 

Rttle  refused. 


COOK  0.  ALLBM. 


1833.      I 
April  20.  5 

Sheriff-^Interpleader  Act. 

To  obtain  the  protection  of  the  Inter* 
pleader  Act^  the  sheriff  must  apply  promptly 
to  the  Court, 

Heldt  therefore^  that  an  appUcation  on 
the  last  day  of  Hilary  term,  nhere  the  /esy 
was  on  the  lOth  of  December  preceding^  was 
too  late^  and  that  the  delay  ufos  noi  excused 
by  the  fact,  that  a  rule  obtained  by  the  do* 
fendant  to  set  aside  the  judgment  for  irregu* 
larity^  was  not  disefiarged  until  the  iSrdi^ 
January, 

Tfte  sheriff'  must  be  prepared  in  the  first 
instance  with  sufficient  affidavits,  and  wiU  aol 
be  allowed  to  file  a  supplemental  qffldavii 
accounting  for  delay, 

Semble,  tfuit  he  must  deny  coUusion, 

On  the  la«t  day  of  Hilary  term,  tlie 
sheriff  of  Suffolk  had  obtained  a  rule  under 
the  Interpleader  Act,  on  an  affidavit  of  the 
delivery  o^n  fieri  facias  to  the  under-sheriff, 
on  the  8th  of  December,  returnable  on  the 
1 1th  of  January ;  a  seizure  of  the  defendant's 
goods,  on  tlie  lOili  of  December,  and  a 
claim  made  by  Joseph  Allen,  the  defendant's 
brother,  by  virtue  of  a  bill  of  sale. 

John  Jervis  for  tlie  claimant,  and  W,  //• 
Watson  for  the  plaintiff,  objected,  first,  tliat 
the  sheriff  ought  to  have  made  the  applica- 
tion to  the  Court  early  in  Hilary  term ; 
and  secondly,  that  he  ahould  have  denied 
collusion.  On  the  latter  point  they  cited 
Devereux  v.  John  (2). 

Hughes^  for  the  aheriff,  stated,  that  an 

(1)  f  Wils.  f6f. 
(S)  1  Dow.  P.C.  648. 
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earlier  application  by  the  sheriff  might 
have  been  nugatorj,  as,  on  the  14th  of 
December,  Bolland,  B.  was  applied  to  at 
chambers,  to  set  aside  the  judgment  for 
irregularity;  and  on  his  considering  the 
matter  proper  for  the  decision  of  the  Court, 
a  rule  was  obtained  in  Hilary  term,  which 
was  not  disposed  of  until  tlie  22nd  of  Jai- 
nuary.  After  that,  it  was  necessary  to  send 
to  the  country  for  affidavits,  and  the  time 
employed  for  that  purpose  was  not  unrea- 
sonable. He  contended,  that  it  was  Un- 
necessary to  deny  collusion,  as  the  statute 
did  not  require,  and  the  practice  was  against 
it;  and, on  an  objection  that  the  facts  stated 
by  him  accounting  for  the  delay  of  the 
sheriff  were  not  on  affidavit,  he  prayed 
leave  to  file  a  supplemental  affidavit. 

Batlet,  B. — We  cannot  allow  a  supple- 
mental affidavit  to  be  filed,  but  must  look 
only  to  those  now  before  us,  which  are 
silent  as  to  the  rule.  To  entitle  himself  to 
the  protection  of  this  act,  a  sheriff  must 
apply  promptly,  or  should  be  prepared,  in 
the  first  instance,  with  affidavits  accounting 
for  delay.  I  think  that  the  sheriff  is  too 
late,  as  he  should  have  made  his  applica- 
tion at  the  beginning  of  Hilary  term,  in  the 
course  of  which  term  the  rule  would  have 
been  disposed  of.  The  pendency  of  the 
defendant's  rule  was  no  reason  for  delaying 
the  application,  but  even  if  it  was,  the 
sheriff  should  have  watched  the  rule,  and 
have  made  his  application  time  enough  to 
enable  the  other  parties  to  appear  in  the 
term.  On  the  other  point,  I  wish  it  to  be 
understood  tliat  it  is  by  no  means  clear, 
that  the  sheriff  ought  not  to  deny  collu- 
sion. 

Vaughan,  B. — One  of  the  objects  of  the 
act  was  to  prevent  delay,  and  I  think  that 
the  sheriff  ought  not  to  be  assisted  where 
he  does  not  come  to  the  Court  promptly. 

GuBNEY,  B. — The  sheriff  must  come 
promptly,  and  when  he  comes,  he  must 
either  deny  collusion,  or  take  the  chance  of 
collusion  being  presumed. 

Rule  discharged^  nitk  coiU. 
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[In  JErrorfrom  the  King*i  BenchJ] 
Pleading — Replevin — De  injurid  sud, 

De  injuria  su^  propria,  ^c,  is  a  good  pka 
to  an  avowry  in  replevin^  that  the  plamtif' 
was  an  inhabitant  of  the  parish^  in  whicM^ 
4*c.,  and  chargeable  and  rateable  to  the  re^ 
Uefofthe  poor^  in  respect  of  his  occupa&a^ 
ofa^tenement  within  the  parish;  that  a  ra^ 
was  duly  madet  allowed,  given  notice  of,  a%^ 
published ;  ajid  that,  by  the  said  rate,  ^^ 
plaintiff  was,  in  respect  of  such  occupati^ 
and  inhabitancy^  duly  rated  at  a  certom 
sum ;  that  the  defendant^  as  collector^  gmt 
due  notice  to  the  plaintiff  and  denumJed  /ay 
menl,  but  the  plaintiff  refused  to  pay ;  ikt 
a  summons  was  issued^  on  which  tie  plaistjf 
appeared  and  shewed  no  cause  against  imw- 
klilt.  thereupon  a  warranl  was  A 
against  the  gowis  and  chattels  of  the  jU^ 
tiff  directed  and  delivered  to  the  d^fahsi^ 
by  virtue  of  which  he  took  the  goods  of  a 
distress* 

Error  from  the  King's  Bench  on  a  jodg- 
ment  in  replevin.  A  report  of  the  case  is 
that  Court,  containing  a  statement  of  the 
pleadings,  will  be  found  in  1  Law  Joiinali 
(n.s.)  K.B.  128. 

The  writ  of  error  was  argued  in  the  tar 
cation  after  last  Hilary  term,  by  Coleniffj 
Serj.,  for  the  plaintiffs  in  error,  and  If. a* 
Maule,  for  the  defendant  in  error,  when 
the  following  authorities  were  referred  ta: 
Crogale*s  case  (I),  Archbishop  ofCkntertmrff 
V.  Kemp  (2),  Year  Books,  14  H.  4.  pL  45, 
fol.  32;  19  H.  6.  pi.  14.  fol.  7,  A ;  12  Ed. 
4.  10,  b;  16  Ed.  4.  pi.  10.  fol.  4 ;  16  IL7. 
pi.  7.  fol.  26  ;  Chancey  v.  JVinn  andatkn 
(3),  Taylor  v.  Markham  (4\  Cwptr  V. 
Monhe(b\  Fursdonv.  Weekesifi),  CosheA 
V.  Armstrong  (7),  Bell^.  WardelHS\  Jmo 
V.  KUchen  (9),  Fmch's  Law,  396,  feller  f. 

(1)  8  Co.  is«. 

(t)  Cro.  Elis.  539. 

(3)  If  Mod.  580. 

(4)  Cro.  Jao.  «24. 

(5)  Willes,  54. 

(6)  3  Lot.  65. 

(7)  Willea.  100. 

(8)  Ibid.  204. 

(9)  1  Bog.  &  Pul.  76, 
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(10%  ana  ifyfai  ▼.  Hargell{\\),  io 
HiAarU  76.   and   Com.   Dig.,  tit. 
BTf*  (B.  £0)  were  cited* 

ComiT  took  time  to  consider,  and 
present  term  judgment  was  deliver- 

SAL,  C.  J. — ^The  question  raised  for 
ntideration,  upon  this  writ  of  error, 
in  an  action  of  replevin,  in  which 
w,  one  of  the  defendants  helow, 
as  collector  of  a  poor-rate,  and  Jen- 
he  other  defendant,  makes  4gni- 
M  his  bailiff; — alleging  in  the  fourth 
r  and  cognisance,  that  the  plaintiff 
hihabiunt  of  the  parish,  and  by  law 
•  to  the  relief  of  the  poor  thereof, 
act  of  his  occupation  of  a  tenement 
in  the  same,  that  a  rate  for  the  re- 
the  poor  of  the  said  parish  was  duly 
inaa,  made,  signed,  assessed,  al low- 
en  notice  of,  and  published  accord - 
the  statutes ;  and  that  by  the  said 
It  plaintiff  was  duly  rated  in  the 
f  9/. ;  that  Bardons,  as  collector, 
im  notice  of  the  rate  and  demanded 
fit,  which  he  refused ;  that  the  plain- 
I  duly  summoned  to  appear  at  the 
Sassions,  to  be  held  at  a  time  and 
luly  specified,  to  shew  cause  why  he 
I ;  that  he  appeared  and  shewed  no 
that  a  warrant,  therefore,  was  duly 
ander  the  hands  and  seals  of  two 
8  of  the  Peace  for  the  county  then 
:,  directed  to  Bardons,  the  collec- 
mmanding  him,  according  to  the 
,  to  make  distress  of  the  plaintifTs 
md  chattels  ;  that  the  warrant  was 
ed  to  Bardons,  under  which  he,  as 
>r,  avowed,  and  the  other  defendant 
rledffed  the  taking  of  the  goods, 
rjadgment,  and  a  return,  &c.  The 
F pleaded  in  bar  that  the  defendants, 
ir  own  wrongs,  and  without  such 
u  was  alleged,  took  the  plaintiff's 
and  chattels.  To  this  plea  there 
pecial  demurrer,  assigning  for  cause 
e  plaintiff,  by  his  plea,  sought  to 
issue  several  distinct  matters ;  and 
It  the  plea  in  bar  was  pleaded  as  if 
wry  and  cognisance  consisted  wholly 
ae  of  the  taking  and  detaining,  and 

I  Stand.  547,  fr. 

LB.  Sitting!  in  btno  tfter  Trinity  tenn, 

r  Srribi.  it.— Exchfq.  Pl. 


did  not  avow  and  justify  tba  aame,  aad 
claim  a  return.  The  plaintiff  below  joined 
in  demurrer.  There  were  other  avowriea 
and  cognisances  pleaded  in  a  similar  form, 
to  which  similar  pleas  in  bar  were  pleaded, 
and  to  which  also  there  were  special  de- 
murrers and  joinders  in  demurrer.  Upon 
argument  before  the  Court  of  King's  Bench, 
judgment  was  given  in  favour  of  the  plain- 
tiff below  by  two  of  the  learned  Judges 
of  that  Court,  the  late  learned  and  much 
lamented  Chief  Justice,  Lord  Tenterden, 
having  given  judgment  in  favour  of  the 
defendants  below;  and  the  question  raised 
upon  the  record  for  our  determination  is 
this — whether  the  general  plea  in  bar 
pleaded  by  the  plaintiff  below,  by  which 
all  the  several  matters  alleged  in  the 
avowry  are  put  in  issue,  is  a  good  plea  in 
bar,  or  not;  and  we  are  all  of  opinion,  that 
such  plea  in  bar  is  a  good  plea,  and  that 
the  judgment  of  the  Court  below  must  be 
affirmed. 

It  may  be  convenient,  in  the  first  place, 
to  advert  to  the  objection  which  relates  to 
the  form  of  action  in  which  this  general 
plea  is  used,  namely,  that  it  is  in  point  of 
form,  an  action  of  replevin,  not  an  action 
of  trespass;  as  to  which,  we  are  of  opinion 
that  no  sound  distinction  can  be  made  in 
that  respect ;  but  that,  wherever  the  facta 
pleaded  in  bar  to  an  action  of  trespass  for 
taking  goods  constitute  such  a  defence,  the 
plaintiff  may,  consistently  with  the  rules  of 
law,  put  the  whole  of  them  in  issue  by  the 
general  replication  de  injurid  sud  proprid 
absque  tali  caasd.  We  think  the  plaintiff 
may  also  do  the  same  in  his  plea  in  bar  to 
an  avowry,  stating  the  same  identical  facts 
as  a  defence  in  an  action  of  replevin. 

No  case  has  been  cited  before  us  in 
which  such  general  traverse  of  the  fiicts 
stated  in  the  avowry  has  been  held  bad, 
simply  upon  the  ground,  that  the  form  of 
action  is  in  replevin,  not  trespass.  For  as 
to  the  case  of /ohm  v.  Kitchen^  the  general 
traverse  there  pleaded  in  bar  to  an  avowry 
for  a  distress  for  rent,  and  which  was 
held  bad  in  that  case,  would  have  been 
equally  held  bad,  if  it  had  been  replied  to 
a  special  plea  in  trespass,  stating  the  same 
facts,  as  appears  from  the  case  of  White  v. 
Stuhbt  (12).     It  cannot,  therefore,  as  it 

(If)  f  Siiand.  «9». 
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m  to  Wt'be  a  safe  gromMl 
U  the  ▼alidity  of  the  general  CraTerie, 
M  pretent  oecaiion,  not  open  the  na- 
I  and  character  of  the  facts  which  are 
in  iMDe  by  each  traTerse,  and  apon  the 
lad  ^nettion,  whether  they  constitute 
e  single  defence  or  not, — bvt  upon  the 
msideration  that  the  question  arises  in 
a  action  of  replevin.  The  only  gronnd 
ff  distinction  that  has  been  suggested  is, 
diat  the  defendant,  in  this  case,  by  chum- 
ing  a  return  of  the  goods,  asserts  a  right 
and  property  in  them*  and,  therefbrey 
brings  the  case  within  the  exceptions  in 
Cf€gat^s  caK^  **  that  the  defendant  daims 
property  or  an  interest  in  or  out  of  the 
goods  which  have  been  taken."  But,  upon 
reference  as  well  to  CrogaU's  aue^  where 
this  exception  to  the  general  rule  is  laid 
down,  as  also  to  the  several  cases  in  which 
such  exception  has  been  held  to  applyt 
we  think  it  is  limited  to  instances  in  whidi 
the  defendant  has  claimed  by  his  plea  an 
interest  in  the  land  or  the  goods  before 
and  at  the  time  of  the  trespass  complained 
of.  In  replevin,  however,  it  is  obvious 
that  the  defendant  does  not  insist,  in  ordi- 
nary cases  at  least,  and  certainly  not  in  the 
present  case,  upon  any  right  or  interest  he 
possessed  in  the  goods  before  or  at  the 
time  of  the  taking  complained  of.  In  the 
instance  of  a  distress  for  rent  in  arrear, 
the  very  nature  of  the  transaction  assumes 
that  he  has  seized  the  goods  which  be- 
longed to  his  tenant,  the  plaintiff;  his  sole 
object  being  to  satisfy  the  rent  out  of  the 
tenant's  property ;  and  the  prayer  for  a 
return  of  the  goods,  &c.  is  no  assertion  of 
right  to  or  interest  in  the  goods  in  himself, 
the  defendant ;  but  is  a  prayer  that  the 
plaintiff's  goods  may  be  returned  by  the 
sheriff,  in  order,  so  long  as  the  common  law 
on  this  subject  continued,  that  they  might 
be  kept  by  the  defendant  as  a  pledge  for 
the  payment  of  the  rent;  and  since  the 
alteration  of  the  common  law  by  the  sta- 
tute 2  Will.  &  M.  c.  5,  in  order  that  they 
may  be  sold  by  the  defendant  in  satisfsc* 
tion  of  the  arrears  of  rent  and  the  expenses. 
Indeed,  it  is  evident  that  the  claim  of  in- 
terest, mentioned  in  CrogtUe's  oesf,  as  form- 
ing an  exception  to  the  application  of  the 
rule  there  laid  down,  must  mean  an  interest 
anterior  to  and  independent  of  the  fact  of 
seisurci  from  the  instances  which  are  there 


pnt^dT'^'^fffiM^  of  MIMMlir^^WflllbrW 
way  or  pMssgOg  iiril^ilf*4ilM|^aMr'«liM^ 
IWhu  their  natkre,  nansthsM  MMidPlli  Aa 

Krty  before  the  treapass  was  eotomictedy 
r  whMh  the  aetioD  ia  bfwglit.  We'MiA* 
tfaerefimi  itto  distinetion  can  Ke'aatiAcl*- 
rily  laid  down  between  the  rule  of  phaB- 
ing,aatothepouitini|oestiiMitin  annetion 
of  replevin  and  an  action  d  treapaaa  ;  bat 
that  uie  point  to  be  detenniiied  ia,  wfaeAer« 
fay  the  rulas  of  pleading,  the  aeveni  flwts 
allefled  in  the  fourdi  avowry  might  have^ 
beerput  in  issue  by  the  general  tfaseiie^ 
if  tbey  had  been  eontuned  in  a  plea  in  ba% 
to  an  action  of  treapaaa. 

And  alduMigh  it  may  be  very  diOenl^ 
upon  principle,  io  account  for  siira  a  d^ 
partnre  from  the  general  object  wUcb  tl^ 
rules  of  special  pleadinff  have  jn  vis^^ 
namely,  that  of  brm^ng  due  natter  lirtf^ 
pnte  between  the  litigant  par tiea  to  la^^ 
certain  and  single  issue  of  feet ;  yel^  >iy 
think»  the  present  ease  fiJls  within  the  aiiu 
thority  of  judicial  decisiooa  of  an  eaifr 
date,  and  which  have  been  constantly  s£ 
hered  to  in  later  times :  and  we  fed  svw 
selves  on  that  account  bound  by  dietrssi 
thority,  and  no  longer  at  liberty  to  SmbI 
our  judgment  upon  the  ground  of  eii^ 
diency,  where  the  point  in  dupute  is  si  js 
natureanddescription  rather  to  be  govcnni 
by  precedent  than  by  general  prindphisf 
law.     It  is  not  necessary  to  refer  to  Hf 
earlier  decision  than  that  of  Crogat/$  ssa 
as  an  authority  upon  the  present  qoeSlisr 
Indeed,  the  Year  Booki  cited  in  thatcs 
do  not,  upon  reference,  throw  much  iV 
or  any  degree  of  certainty,  on  the  po 
there  resolved.  But  from  the  time  of' 
gatt*s  ca$e  (6  James  1 .)  down  to  the 
sent  period,  the  resolutions  of  the  ^ 
made  in  that  case  have,  as  to  the  g 
part,  been  considered  to  be  law.    If 
gate's  case,  the  defendant,  in  an  ac 
trespass  for  driving  the  cattle  of  tb 
tiffs,  pleaded  a  right  of  common  in 
holder  over  the  locus  tn  quo,  by  pre 
in  the  usual  way,  in  the  name  of 
of  the  manor;  and  because  thf 
had  wrongfully  turned  his  cattle 
defendant,  as  servant  of  the  o 
and  by  his  command,  justified  i 
cattle  out.     To  this  plea  the  ? 
plied  de  injur  id  sud  proprid  ahsa 
and  upon  demurrer  it  was  ac 
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_4li«  general  replication  in  that  ease  was  in- 
•ofiicient ;  and  Lord  Coke  then  proceeds 
to  lay  down  four  resolutions  of  the  Court, 
IB  the  course  of  which  he  thus  states  the 
nature  of  this  general  plea  :  Dt  injurid  sud 
propridf  &c.  is  properly  when  tlie  defen- 
dant's plea  doth  consist  of  merely  matter 
of  excusCi  and  of  no  matter  of  interest 
whatever.     The  resolutions  of  the  Court 
are  these  four — First,  that  absque  tali  causd 
doth  refer  to  the  whole  plea,  and  not  only 
to  the  commandment,  for  all  makes  but 
one  cause,  and  any  of  them  witliorit  the 
other  is  no  plea  by  itself.  Secondly,  it  was 
resolved,  that  when  the  defendsnt  in  his 
own  right,  or  as  servant  of  another,  claims 
any  interest  in  the  land,  or  to  any  common, 
or  rent  going  out  of  the  land,  &c ,  there 
de  iwjurid  sud  proprid,  &c.  generally,  is  no 
plea ;  but,  if  the  defendant  justifies  as  ser* 
▼ant»  there  de  injurid  sud  proprid,  &c.  in 
aome  of  the  cases,  with  a  traverse  of  the 
commandment,  that  being  made  material, 
IB  good.     Thirdly,  it  was  resolved,  that 
when,  by  the  defendant's  plea,  any  autho- 
rity or  power  is  mediately  or  immediately 
derived  from  the  plaintiflf',  there,  although 
no  interest  be  claimed,  the  plaintiff  ought 
to  answer,  and  shall  not  reply  generally  de 
uyyrid  md  proprid.     I'he  same  law  of  an 
authority  given  by  law,  as  to  view  waste, 
&c.     Lastly,  it  is  resolved,  that,  in  the 
caae  at  bar,  the  issue  would  be  full  of  mul- 
tiplicity of  matter,  where  an  issue  ought  to 
be  full  and  single  ;  for,  parcel  of  the  ma- 
nor, demisable  by  copy,  grant  by  copy, 
prescription  of  common,  &c.  and  command- 
ment, will  be  all  parcel  of  the  same. 

The  questions,  therefore,  appear  to  us 
to  be  these  two  alone — First,  whether  the 
&ct8  pleaded  in  this  avowry  bring  it  within 
that  description  of  plea  to  which  the  gene- 
ral replication  is  admitted  in  Crogale*s  case 
to  apply ;  and,  secondly,  whether  the  case 
IbIIb  within  any  of  the  exceptions  laid 
down  by  the  Court  in  their  resolutions  in 
that  case.  Now,  the  facts  stated  in  the 
Mrowry  are,  the  inhabitancy  of  the  plaintiff* 
SD  A  certain  pariah,  and  his  liability  to  the 
poor-rates,  by  reason  of  occupation ;  the 
making  of  a  poor-rate  for  the  parish,  with 
all  the  particular  observances  as  required 
by  law,  notice  of  the  rate,  the  demand  of 
payment,  and  refusal  to  pay,  the  summon- 
ing before  the  Justices  of  the  Peace  in 


Petty  Sessions  to  shew  cause  for  his  refusal, 
where  no  cause  was  shewn  ;  the  issuing  of 
a  warrant  by  the  Justices  of  the  Peace, 
the  delivery  of  the  warrant  to  one  of  the 
defendants,  and  the  distress  made  by  him 
and  the  other  defendant  as  his  bailiff.  In 
the  first  place,  these  facts  appear  to  us,  in 
the  language  of  Crogate*s  casCf  to  **  consist 
merely  upon  matter  of  excuse  and  of  no 
matter  of  interest  whatsoever ;"  they  fall 
within  the  principleof  a  justification  under 
a  proceeding  in  the  Admiralty  Court,  the 
Hundred  or  County  Court,  or  any  other 
which  is  not  a  court  of  record,  where  d§ 
injurid,  &c.  generally  is  good  ;  "  for  all  is 
matter  of  fact,  and  all  make  but  one  cause," 
as  is  stated  in  another  part  of  the  same 
report.  The  case  now  under  discussion 
resembles  closely  that  which  is  Isst  refer- 
red to;  a  justification  under  a  distress 
warrant  for  a  poor-rate  must  surely  be  the 
subject  of  a  general  traverse,  if  a  justifica- 
tion under  the  process  of  the  Admiralty 
Court  is  held  to  be  so. 

It  remains  to  be  considered,  therefore, 
whether  the  subject-matter  of  the  avowry 
brings  it  within  any  of  the  exceptions  which 
are  laid  down  iu  the  leading  case  above  re- 
ferred to.  The  first  is,  where  the  defen- 
dant, in  his  own  right,  or  as  servant  to 
another,  claims  any  interest  in  or  out  of 
the  subject-matter  of  the  action  of  trespaas, 
in  which  case  the  general  traverse  would  be 
bad.  The  interest  there  spoken  of,  would 
include  any  title  by  lease,  licence,  or  gifl 
from  the  plaintiff* — Bro.  Ahr,  tit.  *  De  son 
tort  demesne,'  41 ;  or  any  sub-demise  to  the 
defendant — Bro,  Ahr,  58.  The  answer, 
therefore,  to  this  objection  appeara  to  be, 
that  the  defendants  in  this  case  claim  no 
such  interest,  nor  any  other  interest  of  any 
kind,  in  the  goods  taken ;  for  that  the  ex- 
ception applies  only  to  the  case  of  title  or 
property  in  the  goods,  independently  of  any 
right  conferred  by  the  act  of  seizure,  we 
have  already  stated  to  be  our  opinion,  to 
which  we  refer. 

The  next  exception  is,  where  the  defen- 
dant justifies  under  any  authority  or  power, 
mediately  or  immediately  derived  from 
the  plaintiff;  in  which  case  it  is  said, 
that  although  no  interest  is  claimed,  the 
plaintiff*  ought  to  answer  it,  and  shall  not 
reply  generally,  de  injurid  sud  propridm  It 
would  not  have  beeifi  necessary  to  have 
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adTWted  to  this  exoq>tion,  u  tbe  proceed- 
iDgt  on  the  part  of  the  defendentt  are  mani* 
fettly  not  under  any  authority  from  the 
plaintiff,  but  directly  against  him,  if  Lord 
boke  had  not  proceeded  to  add,  "  the  same 
law  of  an  authority  given  by  the  law,  as  to 
view  waste."  But  the  meaning  of  this  dis« 
tinction  is  explained  by  Lord  Holt,  in  the 
case  of  Chancey  v.  H^inn  (13),  who  says, 
"  The  case  of  entering  to  see  waste,  is  upon 
a  special  reason;  for  suppose  the  lessor 
were  seised  in  fee,  such  seisure  in  fee 
would  be  involved  in  the  issue."  That  the 
dictum  of  Lord  Coke  cannot  be  intended 
of  justification  under  all  authorities  of  law, 
generally,  is  abundantly  clear,  from  the  in- 
stances already  sdverted  to,  of  justification 
under  process  of  law  against  the  person  and 
against  the  goods  of  the  plaintiff;  so,  also, 
of  justification  by  peace  officers  arresting 
upon  breach  of  the  peace,  and  the  like ;  so, 
also,  in  the  case  of  justification  underasta- 
tute,  (see  Chancey  v.  fyinn^  supra),  in  all 
which  cases  the  general  traverse  is  inva« 
risbly  replied  to  such  pleas,  where  no  mat- 
ter of  record  forms  part  of  it.  If  so,  why 
may  it  not  equally  be  replied,  where  the 
justification  is  under  a  distress  for  a  poor- 
rate,  being  an  authority  of  law  ? 

The  last  of  the  exceptions  mentioned  in 
Crogate*s  case  is,  that  the  plea  would  be  full 
of  multiplicity  of  matter.  Whether  this  is, 
or  is  not,  a  ground  of  exception  that  applies 
to  the  present  case,  must  depend  upon  the 
meaning  of  the  word  ''multiplicity"  in  the 
resolution.  If  it  intends,  that  separate  and 
distinct  facts,  constituting  altogether  one  de- 
fence, cannot  be  included  in  the  general  repli- 
cation, what  becomes  of  the  rule  in  Crogate's 
case  altogether  ?  Why  did  the  discussion 
in  Cfogatt's  case  take  place  ?  and  why  were 
the  four  resolutions  made,  when  the  single 
objection,  that  the  plea  included  more  than 
one  separate  fact,  would  have  been  suffi- 
cient to  have  determined  against  the  gene- 
ral traverse?  How  is  this  interpretation 
reconcileable  with  the  various  instances  in 
which  this  general  form  of  replication  is 
confessedly  held  good,  such  as  tlie  justifi- 
cation under  process  issuing  out  of  a  court 
not  of  record  ?  Where  facts  are  stated  in 
the  plea,  mixed  up  with  matter  of  record, 
or  with  the  claim  of  interest,  or  under  the 
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•otkority  of  the  pbiotifl^  ii 
allowed,  that  the  plaintiff  mii^s  adflut  thi 
fact  which  falls  within  the  deacrtpcion  el 
such  exceptions,  and  traverse  the  rtmaindei 
of  the  allegations  of  the  plea,  by  linutin| 
the  traverse  by  words,  ^*mhsqme  ttsHm 
coMUt"  How  could  this  practice  of  plead* 
ing  be  applied  to  the  present  caae,  when 
none  of  the  facta  alleged  fall  within  the  ex- 
ception, and  all  the  fiicta  are  of  the  aami 
nature?  It  follows,  therefore,  that  lad 
cannot  be  the  meaning  of  the  word  **  ioid< 
tiplicity,"  and  consequently  that  the  resoln* 
tion  does  not  apply  to  this  caae ;  and  sud 
appears  clearly  to  have  been  the  opinioi 
of  the  Court  of  King's  Bench,  in  two  mca 
dern  cases — Robinson  v.  Raley  {14%  aa^ 
0*Brien  v.  Saxon  {15).  Upon  the  whol^ 
we  think  the  case  falls  within  the  genert 
rule  laid  down  in  Crogait's  caae^  end  the 
it  is  not  touched  by  any  of  the  exceptiooi 
there  adverted  to ;  and,  consequently,  thai 
the  judgment  of  the  Court  below  mm 
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Ship  and  Shipping — Contract  of  Mm' 
nity — Limitations^  Statute  of. 

Where  the  owners  of  a  ship  instmei  Ai 
captain  to  make  purchases   in  a  fomg 
country f  and  to  draw  bills  upon  them  as  fm 
ment,  the  promise  implied  by  the  lam  is  f 
a  promise  to  accept  or  pay  the  bilUf  kn 
promise  to  indemnify  the  captain  agd 
any  loss^  damage^  ^c,  sustamed  by  him  J 
hating  drawn  the  hills. 

And  on  a  declaration  in  aemtmipntfs 
accepting  and  for  not  paying  a  btU^  m 
not  indemnifying  the  plaint^^  alleging 
the  plaintiff  was  forced  and  obliged  t 
the  bill,  it  is  unnecessary  for  the  pkm 
prove  that  he  had  notice  of  the  dit 
of  the  bill. 

The  Statute  of  Limitations  does  m 
to  run  from  the  time  of  the  refusal  * 
or  pay  the  bill,  but  from  the  timefi 
plaintiff  actually  sustains 
he  is  arrested. 


(14)  1  Burr.  316. 

(,15)  2  Ban.  &.  Creit.  908.  ^  i.e.  41 
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IB  usmnpait,  filed  S9di  of 

• 

tUDt  tutcd,  that,  on  the  17th 
&v  in  consideration  that  the 
e  request  of  the  defendants, 
so  m  cargo  of  timber  for  the 
a  certain  place  beyond  the 
iramichi,  in  New  Brunswick, 
iw  a  bill  of  exchange  for  the 
h  cargo  upon  the  defendants, 
ndants,  undertook  and  pro* 
itiff  that  they  would  duly  pay 
I  due.  That  the  plaintiff,  con« 
I  the  4th  of  September  1826, 
iforesaid,  to  wit,  at  &c.,  pur- 
» of  timber  for  the  defendants, 
irchased  part  of  one  William 
64/.  llf.  lie/.,  and  then  and 
:ertain  bill  of  exchange  upon 
I  for  the  amount  of  the  pur- 
>f  the  said  part  of  the  cargo ; 
the  plaintiff*  then  and  there 
defendants,  sixty  days  afVer 
bia  second  bill  of  exchange 
1  of  the  same  tenor  and  date 
pay  to  the  order  of  the  said 
en  the  sum  of  1 54/.  1  li.  Wd, 
NT  value  received,  and  then 
ivered  the  same  to  the  said 
len.  That  on  the  Slst  of 
126,  at  &c.,  the  defendants 
he  said  bill,  and  were  then 
[nested  to  accept  the  same ; 
rards,  on  the  23rd  of  January 
when  the  said  bill  became 
ible  according  to  the  tenor 
reof,  the  same  was  duly  pre- 
defendants,  and  the  defen- 
«  and  there  requested  to  pay 
'hat  the  defendants,  not  re- 
did not,  nor  would,  when 
as  so  presented  for  payment, 
er  time,  pay  the  same,  but 
t  wholly  refused,  and  have 
ly  refused  so  to  do,  to  wit, 
igh  the  said  first  and  third 
lave  not,  nor  has  either  of 
id  or  presented  for  payment ; 
in  consequence  whereof  the 
ich  drawer  of  tlie  said  bill, 
I  the  2drd  of  October  1832, 
sailed  upon  and  forced  and 
ly,  and  did  then  and  there 
red  Betts,  the  holder  of  the 
•aid  lum  of  money  in  said 


bill  specified,  together  with  etrtain  inleraal 
thereon,  and  the  eotts  of  a  certain  action 
before  then  brought,  to  wit,  at  &c.,  by 
the  said  J.  B.  against  the  said  plaintiff  as 
drawer  of  the  said  bill,  and  certain  other 
expenses  for  exchange,  re- exchange  and 
postage,  in  the  whole  amounting  to  a  large 
sum,  to  wit,  ft64L  7s.  lOd,  by  means  of 
which  said  several  premises  the  plaintiff 
hath  been  and  is  damnified  to  the  amount 
thereof,  to  wit,  at  &c. 

The  second  count  stated,  that — On  the 
17th  of  June  1826,  in  consideration  (as  in 
the  first  count),  the  said  defendants  under- 
took and  promised  the  plaintiff  that  they 
would  duly  accept  such  bill  when  present- 
ed  to  them  for  that  purpose;  that  the 
plaintiff,  confiding,  &c.,  on  the  4th  of  Sep- 
tember 1826,  at  M iramichi  aforesaid,  to 
wit,  at  &c.  (alleging  the  purchase  of  the 
timber  and  drawmg  of  the  bill,  as  in  the 
first  count)  ;  that  afterwards,  on  the  2l8t 
of  November  1826,  at  &c.,  the  defendants 
had  sight  of  the  said  bill,  and  were  then 
and  there  requested  to  accept  the  same. 
That  the  defendants,  not  regarding,  &c«, 
did  not,  nor  would,  when  the  said  bill  was 
so  presented  to  them  for  scceptance,  or  at 
any  other  time,  accept  the  same,  but  then 
and  there  wholly  refused  so  to  do,  or  to 
pay  the  same,  to  wit,  at  &c.,  although  the 
said  first  and  third  of  exchange  have  not, 
nor  has  either  of  them,  been  accepted,  or 
been  presented  for  acceptance  or  paid ; 
by  means,  &c.  (alleging  special  damage  as 
in  the  first  count). 

The  third  count  sUted,  that^On  the 
17th  of  June  1826,  in  consideration  (as  in 
the  first  countX  the  defendants  undertook, 
8rc.,  that  they  would  indemnify  and  save 
harmless  the  plaintiff  from  all  loss,  damage, 
costs,  charges  and  expenses  which  should 
or  might  be  made  or  brought,  arise  or 
happen,  for  or  by  reason  of  the  plaintiff 
so  drawing  the  last-mentioned  bill  of  ex- 
change. That  the  plaintiff,  confiding,  8rc., 
did  afterwards,  on  the  4th  of  September 
1826,  at  M  iramichi  aforesaid,  to  wit,  at 
&e.  (stating  the  purchase  and  drawing,  as 
in  the  first  count) ;  that  afterwards,  on  the 
2 1  St  of  November  1826,  at  &c.,  the  de- 
fendants had  sight  of  the  said  bill,  and 
were  then  and  there  requested  to  accept 
the  same ;  and  that  afterwards,  on  the  28rd 
of  January  1827»  at  &c.,  when  the  said 
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bill  became  doe  and  Mijiible.  acooriiggftd 
the  tenor  .and  effect  tnereQC  the  same  wat 
duly  presented  to  the  defendaatsb  to  witi 
at  &C.9  and  the  defendants  were  then  and 
there  requested  to  pay  the  same  ;  bat  that  the 
defendants  did  not  nor  would,  when  the 
said  bill  was  so  presented  toihem  for  pay> 
ment,  or  at  any  other  time,  pay  th/9  same, 
but  then  and  there  wholly  refused,  and 
have  hitherto  wholly  refused,  so  to  do,  to 
wit,  at  &c.,  although  the  said  first  and 
third  of  exchange  have  not,  nor  has  either 
of  them,  been  paid  or  presented  for  pay- 
ment That  the  defendants,  not  regarding, 
&o.,  did  not,  nor  would,  indemnify  or  save 
harmless  the  plaintiff  from  the  loss,  damage, 
costs,  charges,  or  expenses  arising  and 
hapj^enjing  to  him,  the  plaintiff,  by  reason 
of  bis,  the.  plaintiff's,  having  so  drawn  the 
said  UIls,  but  have  hitherto  wholly  neglect* 
^  a|]\d  re^us^d,  and  still  wholly  neglect 
fj^,j;^se,.BO  to  do,  to  wit,  at.&c ;  by 
means  !and  in  consequence  whereof  the 
pluintiC  as  such  drawer  of  the  said  bill, 
idTtfrwvds^  &c.  (special  damage  as  in  the 
first  count). 

.There  were  three  other  speeial  counta 
on  promises  to  indemnify,  with  the  money 
counts  and  a  count  on  an  account  stated. 

Pleas — ^Non  assumpsit,  and  the  Statute 
Qf  Limitations. 

At  the  trial,  before  Gurney,  B«,  at  the 
Lent  Assizes  for  the  county  of  Lancaster 
1833,  it  appeared  that,  in  1326,  the  de- 
fendants, who  were  owners  of  the  ship 
Prince  Regent^  of  Liverpool,  employed  the 
plaintiff  as  master,  and  that,  in  the  month 
of  June  of  that  year,  he  sailed  from  Lon- 
don .on  a  voyage  to  Miramichi,  and  in 
Octobi^r  18iS6  he  returned  with  the  vessel 
to  Liyerpool,  where  he  remained  .until  the 
middle  of  April  1827.  The  defendanU 
gave  the  plaintiff  the  following  letter  of 
instructions : — 

'*  London,  17th  June  1826. 

<*  CapUin  George  Huntley,  ship  Prtace 

"  Regent,— 
"  Sirr- Accompanying  this,  you  .will  re« 
oeive  the  papers  and  all  other  necessary 
documents  for  Uii^  present  iatende^  ]Koyage 
to  Miradichi.  dn  your  arrival  at  that  port, 
you  will  deliver  the  letters  addressed  to 
Mr.  W.  Leddeo,  Mesi|ttrs.  L.  &  A«,  Messrs. 
G.  &  N.  and  Messrs^  Kt.  &  D. ;  and  you 


Willi  ipquim-  and  see  twbo  1iaa-.llM?l 
ber  and  on  the  most  reasonabkiili 
at  the  same  itime.  ean.  give  the-zi 
quickest  dispatch*  You  will  psve 
timber  from  those  parties  whofii 
you  on  the  best  terms  and  give  I 
diapatch.  If  Mr.  W.  Ledden  caif 
we  should  wish  you  to  give  him  I 
lerence,  and  we  request  that  yoa 
so,  provided  he  serves  you  on  as 
terms  as  the  rest  will  do.  *  *.• 
You  must  keep  the  ship's  disbur 
as  low  as  possible,  and  put  tbo 
possible  cargo  on  board  of  her.  J 
draw  upon  us  for  the  amount  of  ea 
disbursements,  in  aeparate  bills,  an 
the  bills  of  lading  with  our  addresi 
(Signed)  *'  H.  J.  Sanderson 

The  defendants  were  not  genen 
ners,  but  made  some  joint  pufct 
which  they  used  the  style  of  H* 
derson  &  Co.  The  plaintiff,  i9< 
1826,  purchased  a  quantity  of^tis 
the  above-mentioned  W.  Ledden^- 
voice  amount  of  whidi  was  1541.  II 
which  timber  was  shipped  on  ho 
Prince  Regent^  at  Miramichi,  and  i 
livered  to  the  defendants  at  Live 
October  1826,  and,  in  payment 
timber,  the  plaintiff  drew  the  fi 
bill  of  exchange  on  the  defendants- 

"Miramichi,  September  4 
«154/.  llf.  lid.  sterling. 

''  Sixty  days  after  sight,  of  this 
of  exchange,  (first  and  third  of  aaa 
and  date  not  paid,)  pay  to  the  c 
Mr.  W.  Ledden,  the  sum  of  one  1 
and  fifty-four  pounds  eleven  shillii 
eleven  pence,  in  London,  value  n 
which  place  to  account  of  cargo  pa 
Regent. 

**  George  H 
*'  To  Messrs.  H.  J.  Sanderson  3e  Co 
merchants,  Liverpool." 

The  bill  was  duly  presented  at  L 
for  acceptance,  on  the  21st  of  N4 
1826,  when  the  defendants  refused  I 
it;  and,  thereupon,  a  notary  public^ i 
pool,  drew  up  a  regular  protest,  » 
to  which  the  bill,  at  the  time  of 
ment  for  acceptance,  bore  the  foliar 
dbrsements :  r-  "  William   Ledden 
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Bf€t%' Thomas  Pttterson,  Robert  Ligers- 
wood.     Pay  to  the  order  of  Messrs.  Jamei 
Hanter  &  Co. — Rog^rson,  Hunter  &  Co." 
Hie  bill  was  presented  for  payment  on  the 
tSrA  of  January  18S9,  in  the  manner  men- 
tioned.    "  On  this  day,  the  S.'ird  of  Janu- 
ary   1827«  at  the  request  of  Messrs.  James 
R^erson,  of  London,  merchants,  bearer  of 
tlie  original  bill  of  exchange,  whereof  a  true 
copy  ia  on  the  other  side  written,  T.  W.  D., 
6f  liondon,  notary   public,  &'c.   exhibited 
te  «aid  bill  to  a  clerk  in  the  banking-house 
oC  Messrs.  Barclay,  Tritton,  Devan  &  Co., 
^  bankers  in  this  city  of  Messrs.  H.  J. 
Suiderson  &  Co.,  upon  whom  tlie  same  is 
ivtmi,  and  demanded  payment  of  its  con- 
tents; (the  time  limited  in  the  said  bill  for 
payment  thereof  being  elapsed,  since  the 
itme  waa  protested   for   non-acceptance ; 
and  the  aaid  bill  being  payable  in  London, 
bat  no  particular  domicile  being  fixed  or 
appointed  therein  or  thereby  for  payment 
tkereof,  in  this  city;)  which  demand  was  not 
eomplied  with ;  but  the  said  clerk  thereunto 
anawered,  No  advice ;  nor  could  I,  the  said 
'  notary,  obtain  payment  of  the  said  bill,  on 
ibe  Royal  Exchange  of,  or  elsewhere  in, 
tbia  city ;  whereupon,"  &c. 

It  did  not  appear  that  Messrs.  Barclay, 
Tritton,  Bevan  &  Co.,  were  the  bankers  of 
Ihe  defendants,  or  either  of  them,  at  the 
time  of  the  preaentment. 

The  defendant,  Wilkinson,  became  a 
lanntie  in  April  1830,  and  had  ever  since 
continued  so.  In  October  1832,  the  plain- 
tiff nrrived  in  Miramichi,  and  was  arrested 
on  the  bill,  together  with  expenses.  The 
■rriTal  of  a  vessel  at  Liverpool  is  well 
known  there,  being  advertised  in  all  the 
newapapers,  and  the  plaintifPs  arrival  tliere 
maat  have  been  known. 

On  tlie  part  of  the  defendants  it  was 
objected,  that  the  plaintiff  ouglit  to  have 
proved  that  he  had  received  due  notice  of 
the  dishonour,  and  that  the  Statute  of  Li- 
mitationa  was  a  bar.  A  verdict  was  taken 
for  the  plaintiff,  for  204/.,  subject  to  a  mo- 
tion on  those  points.  Accordingly  a  rule 
having  been  obtained, — 

Wigfitman  shewed  cause.  -^  The  point, 
that  the  plaintiff  had  no  notice  of  dishonour 
doea  not  arise,  as  there  was  no  evidence  to 
ahew,  that  the  plaintiff  was*  discharged  by 
die  laches  of  any  prior  parties.     It  was 


unnecessary  for  the  plaintiff  to  prove  no- 
tice of  dishonour,  as  the  contract  between 
him  and  the  defendants,  was  a  pure  con- 
tract of  indemnity.  The  case  is  similar  to 
that  of  an  accommodation  drawer  against 
an  acceptor,  where  the  law  raises  an  im- 
plied contract  of  indemnity.  The  main 
question,  however,  is  on  the  Statute  of  Li- 
mitations ;  —  that  statute  only  began  to 
operate  when  the  plaintiff  sustained  damage, 
which  was  not  until  he  was  arrested  at 
Miramichi,  in  1832.  His  right  of  action 
then  accrued,  because,  as  the  contract  waa 
to  indemnify  against  damage,  he  could  bring 
no  action  until  he  waa  damnified.  Thia 
diatinguishes  the  present  from  the  cases  on 
the  implied  undertakings  of  attornies;  as,  in 
those  cases,  the  promise  was  to  be  executed 
at  a  particular  time,  and  the  right  of  action 
arose  when  the  promise  was  broken.  Here, 
there  was  no  right  of  action  until  a  damage 
was  actually  sustained,  and  until  steps  were 
taken  against  the  plaintiff,  when  the  con- 
tract to  indemnify  was  broken.  It  was  not 
the  duty  of  the  plaintiff  to  inquire  whether 
the  bill  was  accepted  or  paid,  as  he  had  a 
right  to  rely  upon  the  contract,  that  the  de- 
fendants would  indemnify  him  against  the 
consequences  of  drawing  the  bill. 

Cressttell,  contra,  for  the  defendant  San- 
derson.— The  plaintiff  ought  to  have  had 
due  notice  of  the  dishonour  of  the  bill,  by 
the  first  regular  ship  to  Miramichi — MuiU 
man  v.  D*Eguino{\);  and  if  the  want  of 
such  notice  would  have  afforded  a  defence 
to  an  action  against  him  on  the  bill,  he  has 
no  remedy  over  against  the  defendants.  If 
he  was  discharged  by  the  laches  of  the 
holder,  he  could  not  place  the  defendants  in 
a  worse  situation  by  paying  the  bill.  In 
Turner  v.  Leech  (2),  it  was  held,  that  the 
indorsee  of  a  bill  of  exchange,  on  which 
there  were  several  indorsements,  who  had 
not  received  notice  of  dishonour  in  due  time, 
although  he  would  not  have  received  it 
sooner,  if  notice  had  been  given  to  all  the 
successive  indorscrs,  could  not,  af^er  pay- 
ing the  bill,  recover  against  a  prior  indorser. 
The  action  failed,  on  the  groimd  that  the 
plaintiff  there  paid  in  his  own  wrong,  and 
was  a  mere  volunteer.     Here  also,  this  ac- 


(t)  1  H.  Blsck.  565. 
(?)  4  Bani.  &  Aid.  45f  • 
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tion,  wliich  is  founded  npon  the  assumption 
that  the  phintiflT  was  compellecl  to  pay, 
cannot  he  sustained,  as  the  plaintiflT  had  a 
legal  defence. 

[Batlet,  B. — We  do  not  know  that  he 
had  a  legal  defence.  The  holder  did  not 
know  where  he  was.  By  the  time  the  no- 
tice reached  Miramieht,  he  would  have 
sailed  from  that  place.] 

The  party  suing  on  an  indemnity,  must 
shew  that  he  could  not  have  defended  the 
action  with  success.  He  should  have  put 
it  upon  the  holder  to  prove,  that  notice  was 
sent  to  Miramichi,  or  was  given  to  him  on 
the  return  of  the  ship  to  Liverpool ;  or  at 
least  that  reasonable  diligence  to  give  no- 
tice was  used.  If  the  plaintiff  paid  without, 
his  injury  resnlts  from  his  own  neglect,  and 
he  cannot  resort  to  the  indemnity. 

Secondly — The  Statute  of  Limitations 
applies.  The  action  against  the  defendants 
is  for  not  making  themselves  parties  to  the 
bill;  and,  therefore,  the  cause  of  action  ac- 
crued when  they  broke  the  implied  pro- 
mise to  accept  or  pay  the  bill.  Although 
no  damage  accrued,  the  cause  of  sction  was 
then  complete — Martettt  v.  WilUam9{$\ 
The  promise  might  be  to  indemnify  ;  but, 
if  so,  it  was  to  indemnify  by  accepting,  and 
afterwards  providing  for  the  bill.  The  case, 
then,  resembles  Batliey  ▼.  Faulkner  {4), 
where,  on  a  contract  to  deliver  spring  wheat, 
it  was  held,  that  the  statute  began  to  run 
from  the  breach  of  contract,  and  not  from 
the  tim^  when  the  damage  occurred.  Short 
V.  McCarthy  {5\  Howell  v.  Young  (fi),  and 
other  cases,  arising  out  of  the  neglect  of 
duty  of  attorniea,  establish  that  the  statute 
begins  to  run,  not  from  the  time  when  the 
damage  results  from  the  breach  of  promise 
or  duty ;  but  from  the  time  when  the  breach 
takes  place.  The  ssme  doctrine  is  support- 
ed in  the  earlier  cases,  as  in  Barkley  v. 
Kempntm{l),  cited  in  2  Wils.  268,  where 
it  was  decided,  that  on  a  promise  to  keep 
prisoners  safely,  and  save  the  plaintiffs 
harmless  from  all  escapes,  the  plaintiffs 
"  immediately  upon  the  escape  were  dam- 
nified, and  in  danger  to  be  sued,  and  might 

(3)  1  B.  &  Ad.  415;  8. «.  8  Law  Joan.  K.B.42. 

(4)  d  Bam.  &  Aid.  S88. 

(5)  Ibid.  6t6. 

(6)  5  B.&C.259;s.  c.4Law  Joani.K.B.l(50. 

(7)  Cro.  Elis.  1«5. 


sue  the  party  presently,  and  not  tarrj  till 
they  were  sued." 

CoHflingf  for  the  defendant  Wilkinson. — 
An  obligation  to  save  harmless  is  not  broken 
if  the  obligee  be  sued  unjustly,  or  agains^ 
Isw,  or  if  he  suffer  himself  t6  be  unjusd^ 
vexed  thereupon,  and  doth  not  take  advai^ 
tage  of  it — Skep.    Touch.   SflO.     It  wa.^ 
therefore,  incumbent  on   the   plaintiff  ^^ 
prove,  that  he  was  legally  arrested,  a%|^ 
compelled  to  pay.     The  defendants  coii/^ 
not  be  made  liable  by  payment  of  the  bi// 
by  him,  if  he  did  not  receive  due  notice  of 
the  dishonour  of  the  bill — Roseom  v.  /fsrdfjr 
(8),  and  Marsh  v.  MaxmeU{9).    As  to  the 
statute,  the  only  implied  undertaking  to  in- 
demnify was  by  accepting  the  bill ;  or  if  i 
contract  to  indemnify  generally  can  be  its- 
plied,  it  was  broken  on  the  refusal  to  ac- 
cept. A  contract  to  indemnify,  is  an  aetiri 
contract,  and  imports  the  doing  of  an  act 
which  shall  prevent  the  other  party  fton 
being  damnified — Com,  Dig.  'Condition,'!; 
and  the  plea  of  noR  fuit  damniJieoivtt\»9n 
active  and  not  a  negative  plea — Bnmgk^^i 
ease  (10).     A  breach  of  the  contract  Iru 
committed   as   soon  as  a  liabilhy  td  bt 
sued  was  incurred — Barkley  ▼.  Kempsist^ 
Abbott  V.  Johntton{\\\   and  BulUek  v. 
Lloyd{\2) ;  this  doctrine  was  also  admitted 
in  Goddard  v.  Vanderheyden (Id), altboti|g^ it 
was  there  decided,  that,  until  payment,  tbt 
cause  of  action  did  not  assume  the  form  of 
a  debt.     Had  the  counts  in  the  declaratioa 
concluded  with  an  averment,  that  the  ds- 
fendants  refused  to  accept,  they  would  have 
been  good,  and  a  plea  that  the  defendanii 
afterwards  took  up  the  bill,  would  not  hare 
been  a  bar.     Van  IVarl  v.  Woolley{\4\  n 
an  authority,  that  the  plaintiff  ought  only  to 
recover  nominal  damages,  as  the  ptircDait 
of  the  goods  being  made  in  a  foreign  coan- 
try,  was  on  his  own  credit,  and  he  misfat 
have  maintained  an  action  against  the'defea- 
dants  for  goods  sold  and  delivered.   BMck 
V.  Lloyd  and  the  other  cases  cited,  go  t6  es- 
tablish that  the  plain  tiff  mighthav«  recom- 


.  I 


(8)  It  £ut,  434. 

(9)  t  Campb.  SIO,  n. 

(10)  5  Co.  84,  a. 

(11)  SBolst  fSS. 
(1«)  tCu.hV.  119. 

(i;})  S  Wila.S(>S.  I 

(14)  SB.&C  439;  s.  e.  3  Uw  JourB.X.B.3l; 
5  D.  Ac  R.  574. 
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ivliole  turn  immediately  on  the  refusal 

rt ;  but  if  not,  and  he  wts  entitled  to 
dimages  only,  the  statute  is  a  bar 
M  V.  Young, 

Cur,  ado,  vult, 

LET,  B. — Tliis  was  a  special  action 
iropsit  upon  a  promise  to  pay  a  bill 
hange,  drawn  by  the  plaintiff  upon 
fendants,  upon  another  promise  to 

it,  and  upon  a  third  promise  to  in- 
y  the  plaintiff  from  all  loss,  damages, 
charges,  and  expenses  which  might 
I  to  him  from  his  having  drawn  the 
rhe  facts  of  the  case  were  shortly 

the  defendants  were  owners  of  the 
*rince  Regent,  of  which  the  plaintiff 
10  captain,  and  in  June  1826,  they 
:hed  nim  to  Miramichi,  with  instruc- 
:o  purchase  a  cargo  of  timber,  and 
upon  them  for  the  amount.  I'hc 
n  proceeded  to  Miramichi  accord- 
ind  purchased  timber  there,  from  W. 
n,  to  the  amount  of  151/.  11^.  11//., 
€w  a  bill  on  the  defendants  for  that 
t,  at  sixty  days  sight,  in  favour  of 
ler,  W.  Lcdden,  or  his  order.  The 
\a  dated  on  the  4th  of  September 
and  on  the  21st  of  November  it  w<is 
iresented  for  acceptance,  and  pro- 

for  non-acceptance.  It  was  again 
ted  for  payment  at  the  time  when, 
id  been  accepted,  it  would  have  be- 
due  ;    but  a    doubt    having    been 

whether  that  presentment  was  at  a 
'  place,  and  it  being  immaterial  whe- 
ue  presentment  was  made  or  not, 
resentment  may  be  laid  out  of  the 
The  plaintiff  was  in  Liverpool,  with 
rince  Regent  under  his  command, 
Dctober  1836,  until  the  middle  of 
1827;  and  it  did  not  appear,  upon 
si  of  this  cause,  that  he  received  any 

of  the  dishonour  of  the  bill,  either 
the  then  holder,  or  from  the  defen- 
»rho  had  got  the  cargo,  (the  conside- 

for  the  bill,)  and  had  dishonoured 
il,  by  which  payment  for  that  cargo 
9  have  been  made.  In  1832,  the 
ff  was  at  Miramichi,  and  was  ar- 

there  upon  this  bill,  and  he  paid  it 
ease  himself  from  the  arrest,  and 
er  he  is  entitled  to  be  reimbursed  by 
fendants  is  the  question  in  this  cause. 
:w  Series,  II.— Exchf.q.  T'l. 


Two  objections  are  relied  upon  by  the  de- 
fendants: one,  that,  as  the  plaintiff  did  not 
appear  to  have  had  notice  of  the  bill's  dis- 
honour, he  was  under  no  legal  obligation 
to  pay  it,  and  paid  it  of  his  own  wrong ; 
the  other,  that  his  right  of  action  accrued 
upon  the  dishonour  of  the  bill  by  the  re- 
fusal to  accept ;  that  the  subsequent  dam- 
nification, by  his  being  forced  to  pay,  gave 
no  new  right  of  action,  though  it  might 
influence  the  damages,  and,  consequently, 
that  the  Statute  of  Limitations  was  a  bar. 
As  to  the  former,  this  is  not  the  case  of  an 
ordinary  bill  of  exchange  ;  but  that  of  a 
drawer  identified  in  a  great  degree  with 
the  defendants,  his  drawees,  and  left  un- 
warrantably in  ignorance  by  them,  when 
they  ought  to  have  apprised  him  of  their 
refusal  to  accept,  and  deserted  by  them 
when  they  ought  to  have  given  him  pro- 
tection. The  bill  was  drawn  for  goods 
bought  by  the  plaintiff;  he  was  agent  in 
that  purchase  for  the  defendants ;  they  are 
his  principals ;  he  draws  upon  them  for 
payment;  they  dishonour  his  draft;  thoy 
do  not  appear  to  have  given  any  reason  for 
that  step.  Was  not  this,  then,  in  sub- 
stance, a  disavowal  of  his  agency  and  right 
to  draw  ?  and  might  it  not  reaisonably  be 
expected  that  the  tribunals  at  Miramichi 
might  have  held  this  a  case  in  which  the 
plaintiff  would  have  been  liable  upon  the 
bill,  even  without  notice  of  the  refusal  to 
accept  ?  lie  either  had  authority  from  the 
defendants  to  draw,  and  was  really  their 
agent,  or  he  was  not.  If  he  were,  he  would 
have  his  remedy  over  against  them,  and 
so  would  be  indemnified  ;  if  he  were  not, 
he  was  to  be  considered  as  principal ;  and 
in  the  former  case  he  might  have  been 
considered  by  the  Court  at  Miramichi  as 
standing  upon  the  same  ground  with  the 
defendants,  and  equally  liable  with  them. 
Suppose,  however,  that  the  plaintiff  had  a 
fair  chance  of  resisting  the  claim  upon  him 
at  Miramichi,  have  the  defendants  so  con- 
ducted themselves  towards  the  plaintifi'as 
to  justify. them  in  making  the  objection 
that  he  did  not.  They  ought  to  have  ap- 
prised him  of  their  refusal  to  accept,  and 
of  the  motives  on  which  that  refusal  was 
grounded ;  but  they  did  not :  they  ought  to 
have  given  him  instructions  what  course  to 
pursue,  if  he  were  called  upon  for  payment, 
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and  should  liave  givea  bim  authority  and 
directions,  upon  whom  to  call  in  ca^  .of 
need ;  but  they  do  neither.  The  defen- 
dant was  arrested  in  a  foreign  country,  its 
far  as  we  can  judge,  unexpectedly,  for  a 
debt  which  was  not  his  own,  hut  for  which 
the  defendants,  his  employers,  had  had  va- 
lue* He  is  without  any  instructions  how  to 
act;  it  does  not  appear  from  whom  he. got 
assistance  ;  and  under  these  circumstances 
we  are  of  opinion,  that  the  defendants  can- 
not say  he  did  wrong  in  paying  the  money. 
Upon  the  special  grounds,  therefore,  that 
the  plaintiff  drew  the  bill  because  he  was 
agent  to  the  defendants;  that  it  was  drawn, 
not  for  his  own  purposes,  but  to  pay  for 
goods  he  had  bought  for  them ;  that  it  does 
not  appear  they  ever  apprised  him  they 
had  dishonoured  the  bill,  or  gave  him  any 
instructions  how  to  act,  if  called  upon  for 
payment,  we  are  of  opinion,  that  the  want 
of  notice  to  the  plaintiff  of  the  dishonour 
of  the  bill,  from  the  then  holder  of  the  bill, 
furnishes  no  ground  of  defence  in  this  ac- 
tion. 

The  second  ground  of  defence  is  upon 
the  Statute  of  Limitations ;  and  that  is 
founded  upon  the  ground,  that  the  pro- 
mise to  accept,  or  the  promise  to  pay,  is 
the  promise  the  law  would  imply  in  this 
case,  not  the  promise  to  indemnify  ;  but, 
upou  consideration,  we  are  of  opinion,  that 
the  promise  to  indemnify  is  the  promise 
the  law  would  imply.  There  might  be  jus- 
tifiable grounds  for  a  refusal  to  accept  or 
pay,  (fraud,  for  instance,  or  want  of  title 
in  the  seller,)  and  it  would  be  against  rea- 
son to  imply,  that  the  defendants  should 
forego  their  right  to  insist  upon  any  such 
grounds ;  and  it  would  be  utterly  immate* 
rial  to  the  plaintiff  whether  they  accepted 
or  paid,  so  long  as  the  neglect  to  accept  or 
pay  did  not  damnify  him.  Besides,  upon 
a  promise  to  accept  or  pay,  there  could  be 
no  proper  rule  for  estimating  the  damages 
till  damnification.  We  are,  therefore,  of 
opinion,  that  the  promise  to  indemnify  is 
the  promise  the  law  would,  in  this  case, 
imply  ;  and  as  there  was  no  damnification 
till  1832,  the  Statute  of  Limitations  does 
uot  apply. 

Rule  discharged. 


1835. 


Evidence, 


CwiuTSiocKB  V,  imAvco  livs* 


GROTS. 


Proof  of  the  handwriting  of  an  aiitsttH^ 
wiincsSf  who  is  incapable  of  being  examined^ 
M  twt  sufficient  to  maintain  an  action  au;  ^ 
n^ritten  instrument;  but  the  plaintiff'  mu^ 
give  some  evidence  oftJie  identity  qf.the  d^ 
fendant  with  the  person  executing ,  beyond.L^ 
mere  similarity  of  tJie  name.^ 

Assumpsit  against  the  maker  of  a  pr^ 
missory  note. 

Plea — ^The  general  issue. 

At  the  trial,  before  Bayley,  B.»  at  the 
sittings  in  London,  in  Michaelmas  term, 
the  note  was  produced,  dated  "  Rectli," 
signed  with  the  mark  of  "  Francis  Mut- 
grove,"  and  attested  by  one  WilKam  Yoong. 
A  witness  stated  that  he  knew  Williin 
Young — tliat  the  whole  of  the  note  wai  io 
his  handwriting — and  that  he  Itad  gone  to 
America ;  but  he  said  that  he  did  not  know 
where  Francis  Musgrove  lived,  or  anytbiag 
about  him.  The  learned  Baron,  beiojof 
opinion  that  the  mere  proof  of  the  bani- 
writing  of  the  subscribing  witness  was  in- 
sufficient to  connect  the  defendant  with  tlie 
note,  told  the  jury  that  proof  of  the  hand- 
writing  of  the  subscribing  witness,  was  satis- 
factory evidence  that  one  Francis  Maagrote 
had  executed  the  note,  but  that  it  was  for 
them  to  say  whether  the  defendant  was  tka 
person.  The  jury  found  a  verdict  for  the 
defendant,  and,  in  Michaelmas  term  last, — 

Milner,  pursuant  to  leave  reserved,  9W 
tained  a  rule  to  enter  a  verdict  for  the  plain- 
tiff, for  the  amount  of  the  note. 

Wightman  and  Addison  shewed  cauae.— 

*  Id  Logan  p.  Alder,  whieh  was  aa  aciioD  ef^tfac 
OD  bond,  witb  a  plea  of  non  ut /actum,  tried  htSm 
BolUod,  B.  at  the  sittings  at  GuildhaU,  in  the  pn- 
■ent  term,  the  plaintiff  produced  the  bond,  in  which 
the  obligor  was  described  aa  ''William  Bo*1ud 
Oliver,  of  HornclifTe  House,  in  tlia  county  dt  Pnr- 
ham" ;  the  subscribing  witneaa  staled  that  he  im 
ilie  bond  executed,  at  Bognor,  by  a  parson  of  thit 
name,  whom  he  had  never  seen  before  or  since,  ind 
that  he  was  not  aware  that  the  defendant  was  thit 
person,  or  that  the  defendant  resided  at  Honcliffe 
House,  in  the  county  of  Durham.      The  learned 
Judge,  as  there  was  no  further  proof  of  identity,  oon* 
suited  the  plaintiff.    The  Court,  on  an  applintioo. 
by  W.  H.  Wataon,  to  set  aside  tlia  nonsuit,  rafoied 
to  grant  a  rule,  but  stayed  the  postea  nntil  the  deci- 
sion of  the  present  case. 
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of  of  identity  be  neceuary  in  any  case, 

Ml  etiential  in  thtft  of  a'  marktman, 

cannot  HtXi  witnesses,  to  disprove  his 

In  Nelson  r.  frhiUall{\\  Bayley, 
ibts  the  doctrine  there  laid  down  in 
ipt^i  Treatise  an  the  Law  of  Evi- 
ifaat  proof  of  the  handwriting  of  the 
itt  witness  is  in  all  eases  snfSctcnt, 
loes  not  go  to  establish  tlie  identity  of 
fendant,  but  merely  proves  that  some 
ii  Msuming  the  name  which  the  in- 
ent  purports  to  bear,  executed  it; 
le  argument  of  Abbott,  J.  in  that  case, 
dtflfeuTty  would  arise  in  the  proof  of 
t  deeds,  assumes  that  the  only  addi- 
evidence  is  the  handwriting  of  the 
whiereas  there  are  many  other  modes 
ring  out  identity,  as,  in  tills  case,  the 
lie  of  the  party  executing.  In  Page 
MJi'(f),'Lord  Tenterden  undoubtedly 
!ed  the  handwriting  of  the  attesting 
%f  Who  wes  dead,  as  sufficient  evi* 

but  the    defendant's    handwriting 
lerwards  proved, 

Yt^Y^  B.-^That  was  the  case  of  an 
nent  for  a  lease,  under  which  the  de- 
fA  Ited  occupied  the  premises,  so 
probably  it  would  contain  some  de« 
on  at  least  of  the  place,  by  which  the 
hnth  might  be  connected  with  the  in- 
snt.]  ^ 

ifUcheU  V.  Johnson  (8),  there  was  evi- 
b^ood  the  mere  proof  of  the  attest- 
tnessTs  signature,  and  the  dictum  of 
(Vritc^rden,  that  if  there  were  no  other 
M  he  sufficient,  was  unnecessary,  and 
own  the  rule  too  broadly.  It  is  true 
lest,  C  J.,  in  Kay  v.  Brookman  (4), 
drpon  that  rule,  and  considered  further 
ce  of  identitv  unnecessary ;  but  his 
\ti  was  founded  on  the  assumption, 
was  in  conformity  with  the  general 
»•  The  opinion  of  Bayley,  J.,  in 
I  f .  WhUiaUj  is  supported  by  Godfrey 
Tftf  (is),  where  the  handwriting  of  the 
r  was  proved  ;  by  Waliis  v.  Delancey 
bitre  lK>Td  Kenyon  expressly  required 
tfppfj^  by  Lord  Loughborough,  and 
pi^iaGoiigh  V.  Ceci7(7),and  in  BiUt* 

jfl)  1  Bani.&  AM.  fl. 
<2)  1  Mood.  &  Malk.  79. 


iWd.  17T. 
»' f4)  Ibid.  tH7. 
,   («)  1  Stni.  34. 
-(6)  r  T«rmRi7i.f 66,  n. 
(7)  Selw.  N.P.  rth  td.  535,  n. 


tnsi  PriuSf  1716,  where  it  is  said,  that 
**  proof  that  one  who  called  himself  B  exe- 
cuted, is  not  sufficient,  if  the  witness  did 
not  know  it  to  be  the  defendant.**  Some 
evidence  of  identity  then  is  essential,  be« 
sides  that  of  mere  identity  of  name,  which 
is  no  evidence  of  identity  of  person.  Thus, 
in  an  action  for  criminal  conversation, 
proof  of  the  identity  of  the  parties  married 
with  thovc  on  the  register,  ia  invariably  re- 
quired; and  the  statute  7  8c  8  Geo.  4* 
c.  28.  a.  11,  expressly  declares,  that  the 
identity  of  the  prisoner  with  the  person 
previonsly  convicted  shall  be  proved. 

Miher^  contrd. — In  all  cases  where  the 
subscribing  witness  cannot  be  produced, 
proof  of  his  handwriting  is  prhnd  fade 
evidence  to  charge  the  deftndant.  On 
such  proof  all  will  be  presumed  to  have 
been  rightly  done,  and  fVaud  will  not  be 
imputed,  without  some  proof  from  the  op- 
posite side.  The  practice  has  been  uni^ 
form,  and  if  any  doubt  has  arisen,  it  ia 
founded  on  the  doctrine  of  Bayley,  J.  In 
Nelson  v.  Whittall  llie  old  authorities 
and  cases  lay  down  the  rule  generally,  that 
proof  of  the  handwriting  of  an  attesting 
witness,  who  is  dead  or  beyond  seas,  or 
cannot  be  heard  of,  is  sufficient-:-  Vm»  Abu'. 
tit.  'Evidence,'  48.  pi.  3,  IS,  10;  per 
Holt,  C.  J.,  12  Mod.  607.  Godfrey  V. 
Norris  IB  no  authority,  as  the  evidence  of 
the  handwriting  of  the  obligor  in  that  ease, 
was  not  given  with  a  view  of  establishing 
his  identity ;  but  in  Jones  t.  Mamm  (8% 
proof  of  the  handwriting  of  a  stibseribing 
witness,  who  had  been  convicted  of  for- 
gery, seems  to  have  been  considered  suffi- 
cient; and  so  in  Traeey  v.  Gou{%)^  cited 
by  Hooper,  Seij.,  where  proof  of  the 
handwriting  of  a  subscribing  witness,  who 
was  made  executor,  was  admitted  in  an 
action  by  himself. 

[Batlst,  B. — In  these  cases  it  is  not 
stated  that  no  othier  evidence  than  what 
yon  mention  was  given ;  they  only  report 
that  surcfa  evidence  was  recehred.} 

Proof  of  the  identity  of  the  defendant  is 
not  tneiitioned,  neither  does  it  appear  to 
have  befto  required  in  any  of  tlhose  cases, 
or  in  Wood  v.  Drmry{\Q)^  in  Parker  v. 


(8)  Stn.  833. 

{9)  I  P.  Wm«.«89. 

(10)  1  Lord  Rsym.  734. 
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Ilotkauin),  MilmiTd  V.  Temple (X i),  ot 
Warden  v.  Fermor  (13).  Cough  v.  Cecil 
decides  the  very  point,  th&t  no  evidence 
beyond  the  mere  proof  of  the  handwriting 
9f  the  attesting  witness  is  necessary,  as  the 
opinion  of  Lord  Loughborough,  at  Nisi 
PriuB,  was  overruled  by  the  Court  of 
Common  Pleaa— {see  LfUder't  Controvert- 
ed Elections,  p.  269).  In  Jdam  and  tvife 
V.  Kerri^l'i),  proof  of  the  handwriting  at 
one  of  two  attesting  witnesses  who  was 
dead,  the  other  being  beyond  the  process 
of  the  Court,  was  deemed  sufficient,  on  the 
ground  that  the  Iiandwriting  of  an  attest- 
ing witness,  when  proved,  is  evidence  of 
everything  on  the  &cc  of  the  paper.  Lord 
Elknborough,  in  Nelton  v.  nkillall,  says, 
"  It  has  been  the  constant  practice,  in 
cases  where  the  subscribing  witness  is 
dead,  never  to  look  at  anytliing  beyond 
proof  of  the  handwriting  of  the  witness;" 
and  in  Cunliffe  v.  Se/ton{i5),  it  was  held, 
that  evidence  of  the  handwriting  of  an 
attesting  witness,  wlio  had  become  inter- 
ested, was  sufficient  proof.  In  lyallit  v. 
Deiancey,  it  docs  not  appear  tliat  proof  of 
the  liandwriting  of  the  ohlisor  was  re- 
quired, in  order  to  establish  his  identity  ; 
and  in  Cwrrle  v.  Cltild{l6),  the  attesting 
tfitnegs  to  a  promiiisory  note  having  be- 
come insane.  Lord  EUenborough  held,  that 
(jvidcncc  of  his  handwriting  was  sufficient 
to  prove  the  making  of  the  note.  Mitchell 
V,  Jolinion,  fage  v.  Mann,  and  Kay  v. 
BTOoktaav,  establish  tlie  practice  according 
to  the  decisions  of  Lord  Tenterden  and 
Lord  Chief  Justice  Best,  and  the  first  of 
tliose  cases  destroys  thedistinction attempt- 
ed to  be  raised,  in  case  of  an  execution  by 
^  marksman. 

[BATI.XT,  B. — When  a  subscribing  wit- 
ness is  called,  it  frequently  happens  tliat 
he  says  he  saw  the  instrument  executed, 
but  that  he  docs  not  know  the  person  wlio 
fixccuted  it  was  the  defendant.  What  is 
the  consequence  ?  It  is  not  presumed  that 
jie  was  the  de&^adant,  but  the  plaintifT  is 
,pnnsuitcd.  If  the  argument  for  the  present 
piftintifi'  were  adopted,  the  party  in  such 
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At  in  such  case.  There 
in  which  the  instrument 
*ription,  as  by  stating  the 
party,  so  as  to  afford  some 
iming,  that  a  party  proved 

same  place,  is  the  party 

the  note;  and,  in  many 
have  the  handwriting  of 
ich  he  may  be  identified 
ing  signed,  but  here,  the 
lintifT  rests  on  tlie  mere 
[writing  of  the  subscribing 
(vhat  is  the  effect  which, 

degree  of  latitude,  can  be 
station  of  the  subscribing 
hat  the  facts  which  he  has 
.  Suppose  an  attestation 
,  which  describes  the  per- 
is A  B,  of  C,  in  the  county 
the  utmost  effect  you  can 
tation,  is  to  consider  it  as 

A  B,  of  C,  in  the  county 
ed  the  instrument.  But 
«p  further,  and  sliew  that 
A  B,  of  C,  in  the  county 
>me  manner  establish  that 
by  whom  the  note  appears 

Now,  what  does  the  sub- 
;  in  this  particular  case 
t  this  instrument  was  duly 
son  of  the  name  of  Francis 
lire  may  be  many  persons 
d  if  you  do  not  shew  that 
I  the  Francis  Musgrove 
uted  the  instrument,  you 
.t  an  essential  part  of  what 
o  prove.  It  is  not  sufTi- 
scribing  witness  merely  to 
r  the  instrument  executed, 
subscribing  witness,  when 
box,  were  to  say  merely, 
xecutcd,"  will  that  suffice? 
ced,  "  By  whom  did  you 
'  If  he  were  to  say,  **  I  saw 
a  person  who  was  called 
ut  I  do  not  know  whether 
the  defendant,''  the  plain- 
suited.  Why  ?  because  it 
irt  of  the  issue,  which  you 
rove,  that  the  instrument 

the  defendant  in  the  suit. 
,  therefore,  on  principle, 
ive  some  evidence  of  the 
defendant  with  the  party 

the  instrument.     In  the 


case  from  Strange,  and  the  case  before 
Lord  Kenyon,  there  was,  over  and  above 
the  evidence  of  the  handwriting  of  the 
subscribing  witness,  evidence  of  the  iden- 
tity of  the  defendant,  by  proof  of  his 
handwriting ;  I  quite  agree  that  it  is  not 
necessary  to  prove  the  hand-writing  of  the 
defendant,  but  if  you  do  not  prove  that,  you 
must  prove  something  else,  to  connect  the 
party  sued  with  the  instrument.  In  Nelson 
v.  WhittaU  some  evidence  of  identity  was 
given.  There  are  cases  in  which  it  is  laid 
down,  that  it  is  not  necessary  to  prove  the 
handwriting  of  the  defendant,  but  I  think 
that  you  must  give  some  evidence  of  his 
identity.  It  was  said,  by  the  counsel  for 
the  plaintiff,  that,  in  cases  like  the  present, 
requiring  evidence  of  identity  would  im- 
pose great  hardship  on  parties  suing  ;  but 
I  do  not  see  that  the  hardship  is  greater  in 
this  case  than  in  other  cases,  where  you 
sue  without  having  armed  yourself  with 
proof  that  the  party  sued  is  the  person 
who  has  signed  the  instrument  upon  which 
you  sue.  If  the  instrument  had  shewn, 
upon  the  face  of  it,  that  it  was  executed  by 
F.  Musgrove,  of  Rceth,  in  the  county  of 
York,  the  attestation,  according  to  the 
authorities,  would  be  evidence  of  such 
being  the  case  ;  but  you  must  shew  that 
the  defendant  is  a  person  answering  sueh 
description.  If  you  intrust  a  witness  to 
attest  the  execution  by  the  party,  and  such 
witness  die,  you  lose  the  advantage  of 
identifying  the  party  by  his  testimony ; 
but  in  most  cases  you  can  either  shew 
some  acknowledgment,  or  prove  that  the 
party,  from  his  residence  or  other  circum- 
stances, answers  the  description  on  the 
face  of  the  note,  or  you  can  establish  the 
identity  of  the  party  in  some  other  mode. 
In  the  absence  of  any  proof  of  this  descrip- 
tion, it  seems  to  me,  upon  principle,  that 
the  mere  proof  of  the  handwriting  of  the 
subscribing  witness,  who  only  says,  by  his 
attestation,  that  one  Francis  Musgrove 
executed  the  note,  is  not  sufficient  to 
enable  the  plaintifl*  to  recover  on  this  note 
against  the  defendant.  I  am,  therefore,  of 
opinion,  that  this  rule  should  be  discharged. 
Vaugiian,  B. — I  am  of  the  same  opini- 
on, and  Lord  Lyndhurst  concurs  with  us  in 
the  opinion  which  we  have  formed  on  the 
point  in  question.  There  must  be  »ome 
reasonable  evidence!  from  whichi  in  a  case 
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where  the  subicribiog  witnen  t«  detd,  or 
■ncapaciuted,  tlie  jury  may  infer  thaE  the 
defendant  ii  the  party  who  haa  executed 
the  deed,  or  Eubicribed  the  note.  Whe- 
ther any  evidence,  beyond  the  proof  of  the 
handwriting  of  the  lubacribing  witness,  be 
necesiary,  leenii  long  to  hare  been  vexata 
aatettitt  in  Weitminster  Hall,  The  late 
Lord  Tenterden  cerlainly  appeara  to  have 
acted  Dpon  the  principle  of  iia  not  being 
necessary ;  and  Lord  Chief  Juetica  Best 
■eems  to  have  acted  on  tlie  eaine  notion. 
Id  most  of  the  older  cases,  however,  there 
appears  to  have  been  some  evidence  beyond 
the  mere  proof  of  the  handwriting  of  the 
subscribing  witness.  In  most  of  them  thera 
is,  as  waa  the  case  in  Nelton  v.  Whittall, 
■ome  slight  evidence  of  identity.  It 
haa  been  pressed  upon  us,  that  all  which 
the  subscribing  witness  purports  to  sttest, 
must  be  liken  to  be  rightly  and  regularly 
done — granted.  ABsunie,in  thiacaae,  that 
everything  attested  by  the  aubscnbiog  wit* 
nesa,  was  rightly  and  regularly  done,  still 
it  does  not  appear  to  me,  that  the  plaintiff 
has  made  out  that  the  defendant  is  the 
party  who  has  executed,  according  to  the 
attestation  of  the  subscribing  witness.  I 
wu  struck  by  the  remark  made  by  Mr. 
Addison,  that  it  is  always  held  neceassry  to 
prove  the  identity  of  the  party  in  the  case 
of  marriage,  and  in  the  case  of  a  previous 
conviction.  I  am  of  opinion,  therefore, 
that  aorae  evidence  of  identity  is  necessary, 
in  addition  to  the  proof  of  the  handwriting 
of  the  subscribing  witness,  and  consequent- 
ly that  this  rule  must  be  discharged. 

BoiLAKS,  B. — I  S{;rce  with  the  rest  of 
tlie  Court,  tliat  it  was  neceiasry  far  the 
plaintifT  to  give  some  evidence  to  connect 
the  defendant  with  the  party  signing  the 
note.  It  is  a  question,  as  to  which  emi- 
nent Judges  have  entertained  different  opi- 
nions. It  seems  clear  from  the  case  of 
Waliit  V.  DeUntcey,  that  Lord  Kenyon  was 
of  opinion  that  such  evidence  was  necessary, 
and  it  is  clesr  that  Lord  Ellenborough  had 
not  made  ui>  his  mind  upon  the  subject, 
because,  in  NeliM  t.  Whiltall,  he  did  not 
lake  upon  himself  (o  say  what  would  be 
the  case,  if  no  evidence  of  identity  bad  been 
given.  The  opinion  of  Lord  Tenterden 
was  certainly  invariably  the  oilier  way,  and 
IfOrd  Chief  Justice  Best  acted  on  the  same 
view  of  the  subject  as  Lord  Tenterden. 
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I'terpi  of  that'  year*  agreed  to  post- 
ioipg  BOa  ori  receiving  a  written  up- 
liiff  fFb'm  the  defendant's  attorney, 
e  uiould  have  until  Easter  term  to 
(^the  defendant  in  execution »  and 
10  advantage  should  Jbe  taken ;  in 
jfitt^n  consent,  however,  it  was  not 
ised  that  the  proceedings  were  stayed 
&fendaht*a  request, 
lie  vacation  before  the  present  term, 
QOns  for  a  svmertcdetu  was  taken  out 
nird  before  Vauffhan,  B.,  who  ad- 
d  the  case,  in  order  that  affidavits  as 
authority  of  the  defendant's  attorney 
ii  tike  written  undertaking  might  be 
xd.  The  defendant  afterwards  gave 
diat  he  should  not  proceed  with  the 
ms;  and  a  further  notice,  that  he 
.  apply  to  the  Court.  On  the  first 
f  tne  present  term  he  was  charged 
PUtion,  and,  subsequently, — 
kr  moved  to  discharge  the  defen- 
iit  of  custody. 

tf,  who  shewed  cause  in  the  first  in- 
,'  submitted,  first,  that  the  notice 
«  defendant  would  not  proceed  with 
mmons,  was  a  waiver  of  the  defcn- 
rilght  to  a  supersedeas ;  and  secondly, 
te  motion  was  too  late  after  a  defen- 
vas  actually  charged  in  execution, 
nied  the  correctness  of  the  rule  laid 
in  Txddy  (367 ^  9th  ed.)  that  a  plain- 
tnot  charge  a  defendant  in  execution, 
be  superseded  or  sitpersedeable,  for 
»f  being  charged  in  execution,  as,  in 

cases  referred  to,  the  defendant  had 
uperseded. 

fetf  contra,  relied  on  the  rule  Tr.  T. 
!7  Geo.  2,  that  an  agreement  to  pre- 

supersedeas  must  express  that  Uie 
dii^s  are  stayed  at  the  defendant's 
t. 

Cur.  ado.  vuU, 

opinion  of  the  Court  was  delivered 

LaT,  B. — In  tills  case  the  question 
'hether  the  defendant  was  entitled 
discharged  out  of  custody,  on  the 
1  of  his  not  having  been  charged  in 
ion  during  two  terms,  he  not  having 
41  point  of  fact,  superseded,  though 
I  supersedeable  on  the  above  ground. 
:he  rule  of  all  the  Courts,  H.  2  Will. 
85,  "  the  plaintiff  shall  proceed  to 


trial,  or  final  judgment,  against  a  prisoner 
within  three  terms  inclusive  afker  declara- 
tion! >nd  shall  caase  the  defendant -to  be 
chai^d  in  execution  within  two  terms  in- 
clusive after  such  trial  or  judgment,  of 
which  the  term  in  or  af^r  which  the  trial 
was  had,  shall  be  reckoned  one."  In  this 
case  an  application  was  made  in  the  course 
of  last  vacation  to  my  Brother  Vaughan 
to  discbarge  the  defendant,  because  he  had 
not  been  charged  in  execution  in  Hilary 
term,  that  being  the  last  of  the  two  terms. 

On  the  hearing  of  that  application,  which 
was  subsequently  adjourned  for  the  pur- 
pose of  further  affidavits  being  produced 
on  the  subject  of  the  treaty  or  agreement, 
on  the  ground  of  which  tlie  application 
was  opposed,  the  exact  language  of  the 
rule  Hil.  2G  &  %7  Geo.  d»  was  not  ad- 
verted to.  By  tliat  rule,  no  treaty  or 
agreement  is  sufRcient  to  prevent  a  super- 
sedeas, unless  it  be  in  writing,  signed  by 
the  defendant  or  his  attorney,  or  some 
|K!rson  duly  authorized  by  the  defendant, 
and  it  hk  expressed  therein  diat  proceed- 
ings are  stayed  at  the  defendant's  requesL 

It  is,  therefore,  essential,  that  there 
should  be  something  in  writing,  to  shew 
that  the  proceedings  are  stayed  at  the  de* 
fendant's  request.  In  the  present  caso 
there  was  a  written  document,  but  it  did 
not  state  that  the  proceedings  were  stayed 
at  the  request  of  the  defendant.  It  was 
by  his  consent,  but  did  not  import  to  be  at 
his  request. 

It  was  insisted,  that  a  notice  given  by 
the  defendant,  that  he  would  not  proceed 
on  the  summons,  was  a  waiver  of  his  right 
to  make  a  further  application  to  be  dis- 
charged ;  but  we  think  that  that  circum- 
stance cannot  bo  considered  as  a  waiver. 
The  prisoner  might  not  be,  and  probably 
was  not,  aware  of  the  language  of  tlic 
former  rule ;  he  might  not  be  able  to  bear 
the  further  expense  of  attending  on  the 
summons,  or  he  might  be  willing  to  stay  in 
prison  until  the  succeeding  term,  in  order 
then  to  make  an  application  to  the  full 
Court,  so  as  to  obtain  a  final  decision.  We 
tliink  that  it  would  be  hard  upon  a  person 
in  the  situation  of  a  prisoner,  to  hold  such 
a  notice  to  be  a  waiver.  At  an  eazly  period 
of  the  present,  being  the  next  ensoiog 
term,  he  does  apply^;  but.  in  tlie  interme- 
diate time,  he  is  charged  in  execution  on 
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A  haheoM  corpus  ad  satu/ackndum  in  this 
term  ;  and  it  is  gaid,  that  after  being  so 
cbarge4f  he  comes  too  late,  because,  as  it 
is  contended,  the  nature  of  the  custody  is 
changed.  I  take  it  not  to  be  Sufficient  for 
the  purpose  of  the  exception  from  the 
general  rule,  that  the  nature  of  the  custody 
should  be  altered,  by  charging  him  in  exe- 
cution, but  tluit  the  nature  of  the  custody 
must  be  changed,  before  he  is  supersede- 
able  for  not  being  so  charged.  It  is  dif- 
ferent where  the  defendant  has  been  in 
custody  on  mesne  process  only,  and,  before 
any  attempt  to  charge  him  in  execution, 
the  nature  of  the  custody  has  been  changed. 

The  distinction  taken  by  Mr.  Tidd,  is 
that  on  which  the  Court  acts.  If  a  party 
be  entitled  to  his  supersedeas  before  judg- 
ment, he  may,  never theless,  be  charged  in 
execution  idVerwards,  because,  by  the 
judgment,  the  custody  is  changed  ;  but,  if 
he  be  entitled  to  his  supersedeas  after 
judgment,  he  cannot  be  detained  or  charged 
in  execution.  The  plaintiff's  only  remedy 
then  is  by  suing  out  a  new  writ ;  in  an  ac- 
tion on  the  ju^^ent,  there  must  be  that 
step,  and  he  must  proceed  to  judgment  in 
that  action,  before  he  can  charge  in  exe- 
cution. 

In  the  case  of  Wright  v,  Kerswill(l), 
which  appears  to  have  been  referred  to  by 
Mr.Wigley,in  moving  for  the  rule  in  Line  v. 
Lowe{2)y  it  was  determined  that  the  defen- 
dant, having  been  discharged  by  superse- 
deas before  judgment,  was  not  finally  dis- 
charged, but,  after  judgment,  was  liable  to 
be  taken  in  execution;  though,  where  a 
defendant  is  superseded  after  judgment, 
for  want  of  being  charged  in  execution 
within  two  terms  after  judgment  obtained, 
his  person  cannot  afterwards  be  taken  in 
execution.  Therefore,  if  the  defendant, 
for  want  of  being  charged  in  execution, 
has  been  superseded,  or  entitled  to  be 
superseded,  (for  there  is  no  difference  be- 
tween the  one  and  the  other,)  the  plaintiff 
is  not  at  liberty  afterwards  to  charge  him 
in  execution. 

The  case  of  Line  v.  Lowe,  which  was 
under  the  consideration  of  the  Court  of 
King's  Benchy  proceeds  on  the  ground  I 
have  nievtioned.     The  defendant  in  that 


(1)  BwnPf,376. 
(f)  7  Fmt,SM. 


case  had  been  in  custody  4>n  nwsvfs  pro- 
cess, and  had  been  sup^r8e4ed  £»r  want  oC 
being  charged,  in  execution   veisbin  i;»c^ 
terms  after  final  judgment,,  mid .  .he ,  wa^ 
afterwards  taken  in  execution  ugoikBcapii^ 
ad  tati^fackndum^  issued  tUpoa  the  an::^, 
jud^ent.  A  rule  for  his,di«Ghf||gft|uiw^ 
been  obtained,  Rose  v,  Chn^fiei4Ji^)  ^^ 
referred  to,  as  qualifying  the  g|snen|lity  q/' 
the  rule,  that  a  prisoner  once  aupcrsedetbi^ 
is  always  supersedeable ;  and  restri^tu^ 
it  to  cases  where  a  prisoner  remains  iaihe 
same  custody,  and  under  the  sameprocen. 
The  Court  took  time  to  consider,  and  hvtd 
EUenborough  afterwards  stated,  that  the 
rule  was,  that,  if  the  defendant  is  super- 
seded for  want  of  proceeding  befor/e  judg- 
ment, the   plaintiff  may,  after  obtsiniDg 
judgment,  take  the  defendant  in  execu- 
tion ;  but  otherwise,  if  the  defendant  k 
superseded  for  want  of  being  charged  in 
execution.     In  reality,  a  plaintiff  h$$  the 
defendant  in  custody  for  two  tennKand 
he  has,  during  that  period,  his  electioD 
whether  to  proceed  against  the  giKids  of 
the  defendant,  or  charge  him  in  ezecntioD. 
If  he  does  not  so  charge  him  within  ibt 
period,  the  defendant  is  entitled  to  hii  dis- 
charge under  the  recent  rule.     We  come 
to  this  decision  with  great  reluctance,  be- 
cause, if  tlic  defendant  knew  his  rights, 
his  conduct  to  the  plaintiff  has  not  been 
fair,  and  he  has  been  guilty  of  a  gross 
fraud ;  but  looking  at  the  rules  and  autho- 
rities, we  consider  ourselves  bound  to  say 
that  the  defendant  is  entitled  to  have  this 
rule  made  absolute. 

Rule  abioluie. 
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April 
Affidavit — Farm, 

The  deponent's  addition  must  be  uuerfed 
in  an  affidavit^  although  he  is  a  parif'w  tkt 
cause* 

Therefore^  an  affidavit  deweriUmg  ikiii^ 
ponentas  '*  the  nbaee^namad  ds/(r«faiC  if 
defccUve, 

A  rule  to  shew  cause  virhy  the  wril^ 
declaration  should  not  be  set  afeida  fcr  ir« 

(3)  1  Term  Rcip.  »u 
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in 


Iftiflyy'iMM,  MCn  obtBflMd  on  ui  sfndA* 
fTttie  defendant,  wlierein  he  was  de- 
Mif  IM  •^'the  ibote-named  defendant," 
M'toiy  Ibvther  Edition. 
jJrtfatfli'Wlio  sppesi'ed  to  shew  eanse, 
BiM'tiMit  Rnle  5,  H.  T.  2  WiH.  4, 
Mbeeta  that  "  the  addition  of  every 
ckk^fllnfcuig  an  aflMavit  ehdl  be  insert- 
helMi,"  bid  not  been  complied  with. 
llAliiLd  to  the  diflerenee  in  the  old 
Ifee  in  the  King's  Bench  and  Common 
■^'fes  to  the  necessity  of  inserting  the 
fldant's  addition ;  and  suggested,  that 
AjccC  Off  the  new  rale  was  to  render 
Mnetice  in  all  the  courts  uniform. 
itmteiy  eontrd^  contended,  that  the  rule 
ttot  apply  to  an  affidavit  made  by  a 
f  In  die  canse,  whose  description  must 
niMvn  to  the  opposite  side,  and  he  re- 
•d  to  the  opinion  intimated  by  Bayley, 
I-Peoir  ▼.  Pembreff{l\  that  describing 
jpdifeent  as  a  defendant  was  a  sufficient 
tei. 

I         •   : 

ha  CoOKT  said,  that  the  object  of  the 
waa  nnilbrraity,and  tlie  words  general ; 
*lhat  it  was  the  safer  way  to  adhere 
tl^  10  the  letter. 

Rule  discharged* 


aside  tbff  judgment' and  execution,  and  diat 
the  money  should  be  repaid,  on  the  ground 
that  the  execution  should  have  been  de 
bomb  tettatoriM  ^c,  et  «i  non^  de  bomt  pro* 

Wigktman  shewed  cause,  on  an  affidavit 
stating  that  the  defendant  had  said  he  had 
no  assets  in  his  hands,  and  had  offered  to 
pay  the  debt.  He  submitted,  that  the 
course  pursued  was  the  most  advantageous 
and  least  expensive  to  the  defendant,  as  tlie 
plea  of  aoR  est/aeimm  admitted  assets,  and, 
therefore,  ultimately  on  proceeding  by  ac- 
tion of  debt  on  the  judgment,  suggesting 
a  devtuiavit,  execution  for  debt  and  costs 
would  go  i^inst  the  defendant's  own 
goods.  For  that  reason,  it  would  be 
mercy  to  the  defendant  at  least  not  to 
make  that  part  of  the  rnle  absolute  which 
went  to  refunding  the  money. 

Batlet,  B.^There  is  no  regular  judg- 
ment de  bomii  pmpriis  against  the  execntor, 
and  the  consequence  of  not  setting  this 
aside,  would  be,  that,  on  error,  the  jndg- 
ment  would  be  reversed.  The  judgment 
and  execution  are  irregular. 

Ru!e  ahsotuie^no  action  to  be 
brought* 


■I 


^3S.    > 


WARD  D.  TUOMAS,  EXECUTOR. 


focutor  and  Administrator. 

Ithough  an  executor  by  his  plea  admits 
It,  ami  afterwards  denies  that  he  has  as- 
ike  Court  will  set  aside  a  judgment  and 
uiion  de  bonis  propriis,  and  order  the 
fy  pmd  under  such  execution  to  be  re- 
edt  if  the  plaintiff  was  only  entitled  to  a 
ment  de  bonis  testator  is,  &c-,  et  si  non, 
lonis  propriis. 

pdabtoa  a  bond  of  defendant's  testa- 
defendant  pleaded  non  est  factum;  and 
,  lardiefe  for  the  plaintifi^  the  plaintiff 
A^adgnMBl,  and  took  out  execution 
leiiu  propriiSf  for  debt  and  costs,  and 
defendant  paid  the  money  under  pro- 

jka^Jtrttu  had  obtained  a  rule  to  set 

(1)  Tynr.  SST ;  s.  c.  Mte,  169. 
New  Serib-sII.— Kxciirq.  Pl. 
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Bail — Money  paid  into  Court  m  lieu  of, 

Semble — That  the  officer  of  the  court  is 
not  entitled  to  poundage  on  money  paid  into 
court  in  lieu  of  special  bail,  pursuant  to  i  4* 
8  Geo,  4.  c,  71. 

Where  a  portion  of  the  money  so  paid  m 
ft  detained  by  the  officer  as  poundage^  mi  Op-' 
plieaiion  to  take  tie  same  out  of  court  must 
be  founded  eUlier  on  an  affidavit  qfcircum- 
stances  or  the  Judges  order  far  payment  out 
of  court,  and  notice  of  the  application  ihould 
be  given  to  the  TreOsury, 

The  defendant  having  paid  into '  court 
the  sum  of  2,000i«,  the  sum  indorsed  upon 
the  writ,  and  ft(H,  for  coats,  in  Ken  of  ^- 
cial  bail,piirsaant  to  7  ft^9  Oeo.-'4i*e^  71, 
a  verdict  by  consent  was  taken  for  the 
plaintiff  for  12,400/*,  and  a  Judge's  order 
obtiiined  by  the  ^ hiintiflf  for  taking  the 
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fit 


riblK«»'lM  artetted  for  ruterttitf  nideM 
MljrinMto  pcyable  ob  Hm  fitoe  of  tb« 
Whfffftf  intmft  is  not  ipeeified,  jnriM 
otibMndto  give  it,  and  if  Aey  do,  it 
%»y«fdanMigei;  and  aometiBiiea  they 
dd!  by  Jodgea  at  Niri  Priua  that  they 
M  bcroid  to  allow  it. 
dUAHD,  B.'rt-^The  jury  reftued  to  give 
^  in  JDa  BeUoix  v.  Lord  Waterpark 
ind  die  Court  of  King's  Bench,  under 
Ircumstancea  of  the  case,  thought  that 
were  right.] 

)  also  stated  and  referred  to  orders  of 
Ba  at  chambers,  when  the  objection 
been  taken,  and  the  affidavits  held  to 

a. 

im,  oontr^  referred  to  Lmahe  v.  Ed^ 
I  (4X  Brmdsham  v.  SmddmgUm  (5), 
»  V.  Newcomb  (6),  Warmiley  v.  Maeey 
in  which  the  same  objection  might 
beeAuade^  and,  if  valid,  would  have 
dad. 

TiJ(T,  B.«^It  certainly  was  a  consi* 
>le  time  before  this  objection  was 
s  tlKNigh  probably  it  often  arose.  I( 
ver,  the  Judges  of  the  other  courts 
hcai  in  the  habit  of  deciding  that  the 
wit  should  state  the  amount,  it  is  de« 
ke  that  our  decision  should  be  uniform, 
oreat  is  only  recoverable  as  damages, 
no  part  of  the  debt,  and  when  the 
'  swears  that  the  defendant  is  "  ta- 
il^'' that  may  be  confined  to  the  debt, 
may  amount  to  a  statement  that  he 
lebted  for  principal.  We  will  confer 
iha  other  Judges. 

I  a  subsequent  day— 

iTiETt  B.  said — Wc  have  consulted 
vtber  Judges,  and  they  are  of  opinion 
^  amount  must  be  specified. 

Rmk  discharged* 

*  •         ■ 

t  PmH.  H  Rjl.  16. 
.t3.A^B.34S;  s.  c  5  B.  Mo.  14. 
Y  £sit,  94. 

fKk  B.  943 ;  s.  e.  5  B.  Mo.  14. 
f  B.ft  B.aa8;  ••  e.  5  fi.  Mo.  St. 
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0.    VtBTCHia. 


mnU  ^  jlfoaey  into  Court. 

Tht  promi€  or  ochMomUdgmmU  in  wrii* 
ing  required  6y  ^lolale  9  Geo,  4.  c.  14.  #•  l« 
to  tahg  a  debt  otU  rftk§  Statute  of  Limita* 
tionSf  need  not  speedy  the  aimomU  ^tkedebL 

NetUuTf  if  the  anumni  is  noi  epecifieif  ie 
the  fiamiiff  timked  to  the  recovery  cfnomp* 
mat  dammgee  only ;  but  he  may  reeomr  the 
mmouni  piveed  by  extrinsio  evidence. 

In  a  joini  action  against  A  and  B,  B 
plesuied  the  general  issue,  and  A  the  general 
issue  and  the  Statute  of  Limtatiene.  A  vee* 
diet  passed  andjudgmeni  was  entered  agamsi 
B  en  the  general  issue f  emd  far  A  en  ike 
general  issue  and  en  the  Statute  of  Limita* 
liofif •  The  piUintkff  afterwards  heemghi  «i 
action  against  A  on  a  new  promise  to  pay 
his  proportion  of  the  debt^  made  before  the 
former  sKtion : — HeU  thai  the  judgment  m 
that  aclioa  was  m  bar  to  the  action  on  the 

Payment  qf  money  into  court  on  a  special 
countf  alleging  a  promise  to  pay  the  defen* 
dani*e  proporiien  f^a  debif  and  aweryjng  the 
amount  f^sueh  proportion^  under  a  viddiceif 
does  not  adndt  the  amount,  or  preehde  the 
defendant  from  disputing  it. 

The  first  count  of  the  declaration,  after 
stating  that  the  defendant  and  one  Thomas 
Fulljames,  heretofore,  and  more  than  six 
years  before  the  commencement  of  this 
suit,  to  wit,  &c.  were  indebted  to  the  plain- 
tiffs in  a  large  sum  of  money,  to  wit  ft50L 
for  work  and  labour,  commission,  money 
lent,&e.|  and  that  the  defendant  and  Full- 
james promised  to  pay  the  j^aintiflTs,  on  re- 
quest, proceeded  aa  follows:  "And whereas, 
before,  and  at  the  time  of  the  making  of 
the  promise  of  the  defendant  hereinafter 
next  mentioned,  six  years  from  the  making 
of  the  said  promise  of  the  said  defendant 
and  Thomas  Fulljames  to  pay  the  said  mo- 
nies to  the  plaintiflfs,  and  from  the  time -the 
causes  of  action  of  the  plaintiffs,  in  respeet 
of  the  said  monies  accrued,  had  elapsed, 
and  the  right  of  action  of  the  plaintifib 
againat  the  defendant  and  Thomas  Full- 
james for  the  recovery  of  the  said  monies 
had,  by  reason  of  such  lapse  of  time,  but 
not  otherwisei  become  barred  by  virtue  of 
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the  Btatdte  in  such  case  made  and  provided, 
and,  at  the  time  of -the  making  of  the  de- 
fendant's promise  next  mentioned,  the  said 
several  monies  had  nbt,  noi'had  either  of 
them,  or  any  part  thereof,  been  in  any 
manner  paid  or  satisfied  to  the  plaintifis, 
or  either  of  them,  and  they  were  justly 
entitled  to  receive  the  same  monies,  to  wit, 
in  the  coun^  aforesaid.  And  thereupon 
nfiet  the  said  lapse  of  six  years,  and  wittiin 
six  years  next  before  the  commencement 
of  this  suit,  to  wit,  &c.,  the  defendant,  hi 
consideration  of  the  premises,  by  a  certain 
memorandum  in  writing  then  and  there 
signed  by  him,  promised  the  said  plaintiffs 
to  pay  them,  at  any  time,  his,  the  defen- 
dant's, proportion  of  the  said  monies,  in 
case  the  plaintiffs  "wonld  apply,  and  on 
their  applying  to  him  for  the  same ;  and 
tlie  plaintiffs  aver,  that  the  defendant's 
proportion  of  the  said  monies  so  unpaid, 
amounted  to  a  certain  sum,  to  wit,  a  moiety 
of  the  said  monies,  and  that  they,  the  said 
plaintiff^,  afterwards,  to  wit,  &c.  applied  fo 
tlie  defendant  for  and  required  him  to  pay 
to  them  such  his,  the  derendant's,  propor- 
tion of  the  said  monies,"  &c. 

Tlie  second  count  alleged  the  defendant 
and  Fulljames  to  be  indebted,  as  in  the 
first  count,  proceeding  as  follows  :  "  And 
uhereas  the  said  several  last-mentioned 
monies  being  unpaid  and  unsatisfied,  the 
defendant  afterwards,  and  within  six  years 
next  before  the  commencement  of  this  suit, 
to  wit,&'C.,  in  consideration  of  the  premises 
respectively,  and  that  the  plaintiffs  would 
apply  to  him  for  his  proportion  of  tlie  last- 
mentioned  monies  then  and  there  promised 
to  pay  his,  the  defendant's,  projwrtion  of 
the  last-mentioned  several  monies  respec- 
tively to  the  plaintiffs,  on  such  application 
being  made ;  and  the  plaintiffs  aver,  that 
the  defendant's  proportion  of  the  last-men- 
tioned several  monies  was  and  is  the  moiety 
thereof;  and  that  they  afterwards,  to  wit, 
on  &c.,  applied  to  him  for  payment  thereof, 
to  wit,  in  the  county  aforesaid." 

llie  third  count  was  the  common  indebi- 
tatus count.  The  defendant  pleaded  non 
assumpsit  to  the  whole  declaration,  and  the 
Statute  of  Limitations  to  the  third  count, 
and  paid  lOs.  into  court  on  the  special 
counts. 

At  the  trial,  before  Parke,  J.  at  the  lavt 
pting  Assizes  for  tho  county  of  Glouccs* 


ter,  it  kppeared, 'that  the  defendanir  Mid 
FulQames,  more  than  six  yeai^'  ^hefcM  tiw 
writing  of  (he  letter  af^  mcnntfofted;  as 
connnissioners   under  an  Incloinrto  Aici«^ 
were  indebted  to  the  plaintiffs  in'  the  turn 
of  250/.     In  1890,  the  pfoisHih  wrotfe  '1o 
the  defendant,  daimii^  mat  8i!mi ;  andHft 
April  1631,  the  deff»dant  wrote  alMer^ 
to  the  plaintiffs,  in  which  he  saidy-  4falM 
Fulljames  had  managed  the^  enali  eometHfc 
of  the  inclosure,  and  added,  **!  will,«t 
any  time,  pay  my  proportion  of  the  debt 
due,  on  applicationibr  the  same/*'  Bvidenee 
of  the  amount  of  the  plaintiflV  proportisn 
having  been  given,  it  was  insisted,  on  be- 
half of  the  defendant,  that  there  wts.  so 
evidence  to  take  the  original  cause  of  ac- 
tion ont  of  tlie  Statute  of  Limitations,  and 
that,  at  all  events,  the  amount  not  bcis^ 
specified  in  the  letter  of  the  defendant,  os- 
minal  damages  only  could  be  recoveredi 
and  that  such  damages  woold  be  coveisd 
by  the  payment  into  court. 

The  defendant  also  put  in  an  examinel 
copy  of  a  record  of  an  action  browji^hc  \tf 
the  plaintiffs  against  Fletcher  and  ¥m* 
James  (1),  wherein  they  had  dechtred'ia 
indebiiatvi  aswmpxiff  upon  the  originri 
cause  of  action,  and  Fletclier  had  plesdsd 
non  assumpsit  and  the  Statute  of  Limita- 
tions, and  Fulljames  had  pleaded  thegeae- 
ral  issue,  and  in  which  a  verdict  had  passed 
for  the  plaintiffs  against  Fulljames,  and 
against  the  plaintiffs,  for  Fletcher,  on  both 
the  issues  joined  with  him,  and  npon  whidi 
verdict  judgment  had  been  entered  np  as 
follows  :  "  Therefore,  it  is  considered,  that 
the  said  plaintiffs  recover  against  the  said 
defendant,  Thomas  Fulljames,  the  said 
damages  so  as  aforesaid  assessed  by  the 
said  jury,  and  also  731.  104.  adjudged  1^ 
the  said  Court  to  the  said  plaintiffs,  at  tUsir 
request,  which  damages  amount,  in  the 
whole,  to  the  sum  of  281/.  )0«. ;  andllw 
said  Thomas  Fulljames,  in  mercy,  8co. 
And  it  is  further  considered  by  the  said 
Court  here,  as  to  the  issues  within  joiosi] 
between  the  said  plaintiffs  and  'the  said. 
defendant,  John  Fletcher,  bdttlMrt  they  bt 
in  mercy,  &c.,  for  their  false  dainv  snd 
that  the  said  defendant,  John  Fletcher,  f»  ' 
thereof  without  a  day,  &c.  And  it  M-fiir- 
thcr  considered   by   the   said  Court 
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hat^^lfae-  Mid  defendant,  Joha  Flat- 
lo  reeover  agaiiwt  tha  uid  plaintift 
(«•  64<"adjudgad  by  the  same  Court 
cciWBdiDg  M  tha  form  of  tha  itatute 
b 'Caaa-mada  aad  provided,  to  the 
iAvdaiic,  Joha  Fletcher,  for  his  ex- 
rand  coats  by  iiim,  in  his  defence,  in 
Bhalf  aiwiained,  and  by  his  assent 
ad."  It  was  also  iosisied,  for  the 
iiklfl  ihal  this  judgment  against  Full- 
a.€c»-eontractor,  was  a  bar  to  die 
t  action  against  tlie  defendant, 
learned  Judge  directed  a  verdict 
h  plaiatiffi  reserving  leave  to  the 
ani  to  asova  to  enter  a  nonsuit.  Ac- 
fly  Cansaoci  having  obtained  a  rule 
t  purpose — 

SoflP,  Setj.  shewed  cause,  first,  con- 
|<  that  the  payment  of  money  into 
on  the  special  counts,  was  an  ad- 
I4>f  the  whole  cause  of  action,  and 
onntaa  averred  ;  to  which  he  cited 
Brain  (S). 

riiBT,  B. — The  defendant  admits  the 
%  and  the  breach  of  the  contract,  but 
«tea  the  amount,  and  asserts  that 
te  than  what  has  been  paid  into 
is  due.  Tha  amount  here  is  laid 
•a  videlicet.  In  Slooeld  v.  Brervin 
»  declaration  stated,  that  the  plain- 
tsold  to  the  defendant  a  quantity  of 
;rk,  at  the  average  price  of  the  sea- 
be  ascertained  by  a  given  day,  and 
varred  that  the  average  price  was 
load  to  be  a  certain  amount ;  it  was 
!iat  psyment  of  money  into  court,  on 
ofe  declaration,  did  not  admit  the 
a  price  stated. 

[JOBAN,  B. — In  an  action  on  a  policy 
rnnca,  by  paying  money  into  court, 
Dont  alleging  a  total  loss,  you  do 
nit  a  total  loss.  Tlie  averment  of 
onnt  of  tha  proportion  in  this  case, 
ba  said  to  be  so  material,  that  if  ano- 
era  found  to  be  the  true  amount,  the 
Fwauld  ba  nonsuited.] 
tken  mbmitted,  that  the  judgment 
Falljames  eould  not  be  a  bar,  as  it 
H  •  pleaded,  and  waa  on  a  difierent 
Qifiiactiooy  and  that  the  Statute  of 
liona  was  no  answer  to  the  plaintiff's 
ition,  !wfaich  was  on  a  new  promise, 
six  years. 

(f )  3  Taunt.  9b. 

(:))  aB4ni.&  Aid.  116. 


Cuntood^  contr^  cited  Dickinson  v, 
Hatfield  {4i),  Kennttt  v.  Mitbank{5),  and 
Hifrginit  case  (6) ;  which  cases,  and  the 
arguments,  are  fully  noticed  in  the  judg- 
ment* 

The  CouaT  took  time  to  consider ;  and 
now  judgment  was  delivered  by — 

Baylet,  B. — ^This  was  an  action  upon  a 
special  promise  to  pay  a  debt  due  jointly 
from  the  defendant  and  one  Fulljames, 
and  contracted  more  than  six  years  before 
the  time  when  the  promise,  which  is  the 
foundation  of  the  present  action,  was  made. 

The  first  count  of  the  declaration  sets 
out  the  facts,  and  then  sUtes  that  the  de- 
fendant, in  consideration  of  the  premises, 
by  a  memorandum  in  writing,  then  and 
there  signed  by  him,  promised  the  plain- 
tiffs to  pay  them  at  any  time,  his,  the  said 
defendant's,  proportion  of  the  said  monies, 
in  case  the  plaintiffs  would  apply,  and  on 
their  applying  to  him  for  the  same.  It  is 
in  consideration  of  the  premises,  not  on 
any  consideration  of  forbearance,  probably 
because  no  such  consideration  could  have 
been  made  out  to  have  existed  in  point  of 
fact.  It  was  not,  therefore,  a  substituted 
contract,  but  an  additional  new  contract. 

Two  objections  were  taken  to  the  plain- 
tiffs' right  to  recover.  The  first  was  upon 
the  Sututa  of  Limitations.  The  defendant 
had  paid  I  Of.  into  court,  and  had  thereby 
admitted  such  a  contract  as  that  declared 
on,  that  is,  a  promise  to  pay  his  propor- 
tion when  applied  to. 

The  objection  on  the  statute  was,  that 
according  to  the  true  construction  of  the 
0  Geo.  4>.  c.  14.  s.  1,  it  is  essential  that 
the  acknowledgment,  or  promise  in  writing, 
to  take  the  case  out  of  the  Statute  of  Li- 
mitations, should  specify  the  amount ;  and 
that  where  tha  amount  is  not  specified, 
nominal  damages  only  can  be  recovered, 
and  upon  that  construction  of  the  statute* 
the  defendant  has  paid  lOa.  into  court,  so 
as  to  cover  any  claim  for  nominal  damages. 

The  statute  of  0  Geo.  4.  c.  14.  s.  1. 
does  not,  in  terms,  state  anything  as  to  the 
necessity  of  specifying  the  amount,  either 
in  an  acknowledgment  or  promise :  it  says 

(4)  S  M.  &  M.  1 11 ;  8.  c.  b  C.  h  P.  46. 
(6)  8  Bing.  37  ;  •.  c.  1  M.  &  S.  102;  1  Ltw 
Joum.  (Fi.«.)  C.P.  8. 
(i>)  6  Rep.  45 ;  sod  Com.  Dig. '  Action' (K). 
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aMe»  grottiidcil  on  anj  naqile  coBtraeC^  ■• 
admgmledgnwnl  or  promite*  by  wovds 
oolj,  ifaoU  be  deeaed  tmf&dtm  evidmcB 
of  a  new  or  coaunaing  contract,  wfaevebf 
to  uke  any  case  ont  of  the  operation  of 
the  enactments  of  tbe  21st  James  1.  c.  16, 
unless  such  aefcnowMgment  or  inromise 
be  mada  or  contained  by  or  in  soase  writp- 
ing  signed  by  the  party  chargeable  tberoir 
by." 

Mr.  Curwood  relied  on  KtmuU  t«  MiL 
hmmk^  aa  establisbing  the  positioo  that  an 
acknowledgment  or  promise  is  not  cti- 
dence  of  a  new  or  continuing  contract* 
unless  it  specify  the  amount  of  the  money 
due.  The  language  of  the  act  of  parli** 
meot  certainly  does  not  lead  to  the  condu- 
sioo  that  such  spedficatioo  is  necessary  ; 
and  upon  looking  into  the  authorities,  we 
do  not  think  that  they  miliute  against  the 
coDclnsicHi  to  which  we  have  arrived,  that 
a  general  promise  in  writing,  not  specify- 
ing tbe  amount,  but  which  can  be  made 
certain  as  to  tbe  amount  by  extrinsic  evi- 
dence, is  sufficient  to  uke  the  case  out  of 
the  operation  of  the  Statute  of  Limitations. 
Ktnneit  v.  MUhonk  is  relied  on  as  an  ex* 
press  authority  on  ihe  point  in  favour  of  tha 
defendant ;  but  it  will  be  found,  that  the 
present  was  not  the  point  adjudged  upon 
in  that  case*  It  was  an  action  upon  a  pro* 
missory  note,  and  die  Statute  of  Limita* 
tions  was  pleaded.  The  plaintiff,  to  take 
the  case  out  of  the  statute,  reUed  on  a 
composition  deed  signed  by  the  defendant, 
which  recited  that  tbe  defendant  was  in- 
debted to  the  plaintiff  and  others,  with  a 
proviso  for  making  void  the  deed  if  all 
the  creditors  to  the  amount  of  10/.  and 
upwards,  did  not  sign.  The  plaintiff  did 
not  execute  the  deed.  The  deed  did  not 
specify  tbe  plaintiff's  debt;  it  did  not  appear 
that  it  applied  to  the  debt  on  the  note. 
Now,  as  an  acknowledgment  is  only  evi- 
dence of  a  promise,  some  of  tbe  Judges  of 
tlie  Common  Fleas  were  of  opinion  that 
the  deed  was  not  evidence  of  any  new  pro- 
mise ;  tbe  creditors  had  not  signed,  and  the 
deed  was  void.  Others  of  tlie  Judges  put  it 
on  the  ground  that  there  was  no  ackoowledg- 
roeiit  of  the  debt  for  which  the  plaintiff  was 
suing;  and  if  there  were  no  acknowledgment 
of  that,  then  there  could  be  no  fresli  promise 
to  pay  that  debt.     The  opinion  of  all  the 


Jadlgaa  vbo  decided  that  enie  ww*  that 
ike  Amd,  did  not  raiao  any  promiw,  sr 
amooit  to  an  nclmowledgmeBt,  frata  nliidi 
a  iicah  proouae  eoskl  be  implied*    Kmm 
▼.  MUhmk  waa  preasad  opon  Lord  Tca> 
tcfdan  in  Diekinaam  v.  Huifkid,  where  lb 
pbintiff,  to  take  tbe  caae  out  of  ibe  StalMi 
ef  Limitatioiia,  produced  a  letter  bmo  ikt 
dcfeadanc,  containing  a  premiae  So  pay  tk$ 
balaoea  doe  from  him  so  tbe  plmntiff'.  Thm 
waa  no  evidence  to  prove  what  the  hehsii 
waa.      Lord   Tenierdeo    aaid,    npon  tl» 
beat  oonaideratbn  he  could  give  Ibe  me, 
"  the  letter  was  evidence  of  a  new  or  oonri* 
nuing  contract,  and  entitled  tbe  plaiDtifu» 
a  veidicL     Tbe  act  (he  said)  does  net  ic« 
quire  the  amount  of  the  debt  to  be  specified; 
before  it  passed,  a  verbal  promiae  le  pay 
the  balance  would  have  entitled  the  pbin* 
tiff  to  recover ;  a  aimilar  promise  ia  writ* 
ing  will  have  the  aame  e&ct  now,  botifaiN 
being  no  evidence  to  ahew  what  the  babon 
ia,  there  can  only  be  iK>mioal  daaMges.' 
The  case  of  Dkkhuom  v.  Haifidd  tbsa,  in- 
stead of  being  an  anthority  for  the  ddea* 
dant,  is  an  authority  tbe  other  way.    Wbn 
fiell  from  Lord  Tenierden  was  a  plain  iiav 
mation  ofhia  opinion  on  the  coBstmctiaa  ef 
the  statute. 

Suppose  a  debt  exists  of  cowidanUs 
standing,  and  suppose  the  defeadaot  is 
write  "  I  do  not  know  the  amount,  as  wi 
have  had  no  setdement;  none,  howcvsTy 
has  been  paid  ;  but  if  you  will  ascer- 
tain what  the  amount  is,  I  will  pay  yoa;* 
I  think  there  is  nothing  in  the  statute  la 
prevent  evidence  being  given  to  prove  sack 
amount,  and  that  if  there  be  auch  prm4  tba 
plaintiff  may  recover  the  whole  amcuatt 
and  is  not  confined  to  nomhud  damages. 

The  next  point  is,  whether  this  actieo  ii 
barred  by  the  judgment  ia  tbe  fomar  a> 
tion,  which  waa  brought  in  tbe  Court  af 
King'a  Bench  by  the  present  piaintifb 
against  Fletcher  and  Fulljaflsea  jaiaAfm 
That  action  was  commanoed  againat  Fhi> 
cher  and  Fulljamea,  afler  the  promiae  lAiA 
waa  the  foundation  of  the  preaent  adim; 
and  it  charged  tbem  jointly  with  tbe  eii* 
ginal  cauae  of  actioo.  Fulljamea.  pleaW 
the  general  isatie  only,  and  Fletcher  plaadri 
the  general  issue  and  the  Statute  of  Un^ 
tations.  The  mode  in  which  the  veidici 
is  entered  is  singular:  tb^re  it  a  verdict 
against  Fulljamea  on  the  general  issue,  there 
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wtdiBt  Cw  the  dtfMdaoti  Ffetdmy 
Himril  juue,  and  apo*  tiM  fiutaia 
MlDn»<  Ho«r  it  baj^Ded  that  the 
ivife  ^Bterod  a^MWi  tbe  plalnuffBi 
ihl  dklrodaMf  Fktchtr,  oa  the  ge« 
ir»  vloas  imt  appear.  Mr.  Curwood 
upon  osi  umI  brought  before  oe 
pKOf%  than  by  reason  of  tbia  jiidg* 
Fiilljamea«  tke  co*ooatractor 
It  defioDdaat,  the  debt  had 
and  was  aanihi-* 
oontraet  between  the  par* 
1  that,  theiefiire^  Fletcher  vrae  no 
lUe  to  be  sued  on  the  joint  debt* 
ifUM*!  eaar,  in  debt  on  bond  by  an 
^  tbe  deftndaat  pleaded  a  Ibrmer 
lin  the  Court  of  Common  Pieaa, 
tntator,  upon  the  lame  bond, 
illaging  exeention ;  and  the  que»- 
,  whether  the  executor  had,  or  had 
iplion  of  duregarding  the  judgment 
gag  m  new  action  opon  the  bond. 
■t  decided  thai  he  had  not;,  and 
I  ba  no  doubt  of  the  propriety  of  thai 
>  becaaee,  as  laid  down  in  the  first 
mmHiggm^g  emiCy  **  Where  a  asan 
ebt  an  a  bond,  and  by  ordinary 
^•lasv  has  judgment  thereon  ;  the 
by  specialty,  which  is  of  an  inle»- 
ff%  is  by  judgment  of  law  changed 
■tter  of  rsfcoid,  which  is  of  a  higher 

Bot  in  this  case,  a  diatioction  is 
c  thb  cflTect,  that  whete  there  is  a 
I  aeveral  bond,  and  you  sue  one 
and  have  judgoieat  against  him, 
does  not  annul  the  bond,  or  chaage 
I  aecnrity  of  a  higlier  nature,  as 
he  other  obligor,  but  you  may  still 

This  distinction  is  to  be  found 
d  mi'HiggmM**  cose,  where  it  is  said, 
I  to  the  case  wfaidi  has  been  ob- 
lat  where  two  are  bound  jointly  and 
\  and  the  obligee  has  judgment 
pe  of  them,  that  3ret  he  may  sua 
%  it  was  well  agreed,  for  against 
BBtare-of  the  bond  is  not  t^hanged, 
nshstaading  the  judgment,  he  msy 
It  It  is  not  his  deed." 
1 1.  W^dUon  (6)  was  the  case  of  a 
oh  stands  on  a  very  different  foot* 
I  that  of  a  contract.  It  was  an 
f  trover,  in  which  the  defendant 


pMBoeQ  jBQguieM  pccawrsfi  s^puaas  <i^  0« 
fisr  ibm  same  cauao  of  moiifMi,  and  that  the 
plaintiff  had  i.  S*  in  execution  for  the  da* 
magBs  7  ami  tbe  plea  was  bald  good,  for  the 
eauae  of  notion  bemg  against  divers,  for 
which  daaugea  uneertahi  wiere  recovcrablef 
judgmeat  against  one  ior  damagca  eertaittf 
makes  that  certain  which  before  was  onear« 
tain,  and  takea  away  tbe  action  against  the 
others. 

The  damages  tn  this  case  were  onginally 
uncertain,  and  where  you  have  rwlnced 
the  damages  wbidi  before  were  uncertain 
to  a  certainty,  you  cannot  afterwards  mm 
any  of  the  partiea  whom  yon  were  oriffi- 
naUy  entitled  to  ane.  You  might  orfginslly 
have  aued  all,  but  yon  coold  not  have  had 
di£Snrent  damagaa  against  tbem.  Tbe  dia« 
tinetkai  was  expresiJy  taken  betweea  cases 
where  the  demand  is  originallycertain,  and 
where  it  is  ftir  arbitrary  daauiges,  per  jRofi* 
Ami(7).  "Ifonehavecanseofactionagaiast 
two,  mid  judgment  against  wne,  lie  ahatt 
net  have  resMdy  against  the  other;  saii 
dm  difference  between  this  case  and  debti 
on  an  obligadon  against  two,  is  thia,  be» 
cause  thcra  every  of  them  ia  cbai^geaUa 
and  liabk  to  the  entire  debt ;  and,  there* 
fore,  a  recovery  againat  one  is- no  barna 
to  tbe  other  nntil  aatMActton^"  If,  indeed, 
tfaat  were  tbe  case  of  a  joint  bond,  not  n 
joint  and  several  bond,  we  have  been  re- 
ferred to  no  authority  which  goes  thai 
Icagth;  it  may  be,  that  where  you  cue,  and 
reoorer  n  judgmeat  againat  one  debtor 
only,  on  a  contract  wbidi  is  joint,  and  not 
several,  that  your  riffht  tw  sue  on  the  joint 
contract,  is  destroyea ;  that,  if  so,  wouM  bo 
so  merely  on  the  ground  of  the  difficulty  to 
which  the  form  of  action  would  gi^w  riasw 
If  on  a  joint  contract  yoa  have  sued  one 
and  entered  judgment  against  him,  there 
might  be  an  invincible  obstacle,  became, 
upon  a  new  action  against  anellier  of  tbo 
parties  to  the  contract,  the  defendant  would 
have  a  right  to  plead,  that  be  made  no 
promiae  except  wkh  the  other  defendant, 
against  whom  the  judgment  was  entered, 
and  be  could  not  be  joined.  Therefore, 
though  ire  have  met  with  no  ease  whfdi 
estaUisbes  die  posidan,  we  are  incliaed  to 
think,  that,  in  the  case  of  a  joint  debt,« 


;e)  Cro.  Jte.  73 ;  a.  c.  Yelt .  68. 
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jadgment  againit  one  joint  contractor  would 
be  a  bar  to  an  action  against  another.  But, 
if  a  defendant  is  liable  separately  as  well 
as  jointly,  the  technical  difficulty  to  which 
I  have  referred  is  removed.  In  the  pre- 
sent case,  the  original  debt  was  joint ;  but 
afterwards  a  new  separate  contract  was 
entered  into  by  the  defendant,  binding  him 
only,  and  binding  him  to  a  different  extent 
from  that  to  which  the  original  joint  con- 
tract would  have  bound  him.  He  was  ori- 
ginally bound  for  the  whole  debt;  but, 
under  the  separate  contract,  his  liability  is 
limited  to  his  proportion  only. 

There  are  many  cases  in  the  books  as 
to  joint  and  several  bonds,  from  which  it 
appears,  that,  though  yon  have  entered 
judgment  on  a  joint  and  several  bond 
against  one  obligor,  you  are  still  at  liberty 
to  sue  the  other,  unless,  indeed,  the  judg- 
ment has  been  satisfied ;  but,  so  long  as 
any  part  of  the  demand  remains  due,  you 
are  at  liberty  to  sue  the  other,  notwith- 
standing .you  have  obtained  judgment 
against  one.  This,  I  think,  establishes  the 
principle,  that,  where  there  is  a  joint  obli- 
gation, and  a  separate  one  also,  you  do 
not  by  recovering  judgment  ag^nst  one 
preclude  yourself  from  suing  the  other. 
Then,  does  the  bringing  the  first  action 
against  the  two,  on  the  original  joint  obli- 
gation, operate  as  a  bar  to  the  present 
action  ?  The  separate  contract  is  not  put 
0$  a  substitution  for  the  joint  obligation, 
and  looking  at  the  consideration  as  stated, 
it  is  clear  that  it  was  no  part  of  the 
consideration  that  Fletcher  should  be  re- 
lieved from  the  joint  obligation,  or  that 
the  plaintiffs  should  be  prevented  from 
suing  on  the  joint  obligation.  This  could 
not  have  been  the  case  ;  there  was  no  in- 
tention to  give  up  Fulljames's  liability  on 
the  joint  contract ;  and  to  sue  Fulljames, 
the  plaintiffs  must  have  sued  Fletcher  also. 
It  was  not,  therefore,  the  intention  of  the 
parties  to  give  up  the  power  of  suing  Full- 
james. It  would,  indeed,  have  been  un- 
fair in  the  plaintiffs,  and  at  variance  with 
this  second  agreement,  to  have  enforced 
payment  of  the  whole  from  Fletcher ;  but 
their  power  to  sue  Fletcher  on  the  joint 
contract  was  not  taken  away. 

Another  question  has  occurred  to  us, 
whether  the  verdict  in  the  original  action. 


being  found  for  Fletcher  on  dw  genera) 
issue  and  on  the  Statute  of  l«iimtatiopa»  ca^ 
operate  as  a  bar  to  this  action;  but  we  ar^ 
of  opinion  it  cannot,  -  -The  Terdiet  \m  the 
general  issue  is  no  bar  to  the  present  ae- 
tion,  because  in  this  action  evidence  jg 
admissible   which  would  not  hsve  been 
admissible  in  the  former  action.  FuUjaiiMa 
could  not  have  been  a  witneae  in  the.mnner 
action,  because  he  waa  a  party  theseto. 
The  plaintiff  might  have  filled  in  tbatt  ac- 
tion for  not  making  out  Fletcher  to  be  a 
co-contractor ;  but  in  this  case  they  might 
call  Fulljames  aa  a  witness.     Hie  nils  ii* 
that,  where  the  same  evidence  will  main- 
tain both  actions,  a  recovery  or  judfpseiit 
in  one  will  bar  the  other ;  where  one.action 
can  be  maintained  by  evidence,  which  is 
is  not  admissible  in  the  other,  a  jodgneDt 
will  not  be  a  bar. 

The  verdict  found  for  Fletcher  in  the 
former  action,  upon  the  iasue  on  the  8ti« 
tute  of  Limitations,  can  be  no  bar  in  thii 
action.  The  question  in  thia  actioa.upoo 
the  statute  ia  different  from  the  question 
upon  the  statute  in  the  joint  action.    The 

Question  there  was,  whether  Fletcheri  within 
le  six  years  had  done  anything  to  mke 
himself  jointly  liable  for  the  whole.  The 
question  here  is,  whether  he  baa  not  made 
himself  liable  separately  for  his  proportion. 
In  the  former  action,  the  joint  debt  was 
barred  by  the  statute.  The  present  con* 
tract  would  not  take  the  joint  debt  out  oi 
the  operation  of  the  statute. 

Even  assuming  then  tliat  tlie  9  Geo.  4. 
applies  to  this  case,  and  that  the  point  in- 
sisted upon  by  the  defendant  can  arise 
upon  these  special  counts  to  which  the 
Statute  of  Limitations  is  not  pleaded^  loU 
we  are  o£  opinion,  that  the  promise  in 
writing  was  a  sufiicient  compliance  with 
the  9  Geo,  4.  to  take  the  case  out  of  the 
Statute  of  Limitationa  aa  far  aa  relates  to 
the  defendant's  proportion  of  the  delit|8nd 
that  the  recovery  in  the  former  actum  doci 
not  bar  the  plaintiffs  from  recoveiimii 
this. 

Rul€  JUMckairgti 


EASTER  TERMT,  IBSS. 
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irinu.1  V.  cooFtK  ahd  ah- 
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*WQi0M  — /Hs/f/Ccsalion  — ATnv  Auign^ 

p 

Aim  a  p/ea  pro/eaei  io  jusiifv  the 
Mkl  acU  tjf'  tretpais  alieged  in  ike  df 
i^ofi*  ^  txcepit  ike  retidue,  a  nem  om^ 
liMfcl'  Iff  uimecenary;  bui  the  plamtiff 
'oUAf*  damttffCB  in  respect  qfthereei" 
Im^  the  geturdi  lbs  ae. 

-i^eqMifl.  The  first  count  of  the  decla- 
M'strnted,  that  the  defendantfl,  with  force 
mttnw,  broke  and  entered  a  certain  dwell- 
h^uiCy  yard,  and  bam  of  the  plaintiff*, 
vMaed  and  took  certain  goods  and  chat« 
optbe  plaintifT  found  io  the  said  barn, 
8*  carried,  east.flan}^,  and  threw  the  same 
1  and  out  of  the  said  barn  into  a  certain 
3  apace  or  piece  of  ground  near  the  said 
I,  Whereby  they  were  greatly  broken, 
i^ged,  and  injnred,  and  greatly  lessened 
redoced  in  value.** 

lie  aecond  count  alleged,  that  the  defen- 
m  broke  and  entered  another  barn,  and 
i  Other  goods  and  chattels  of  plaintiff 
t  ftiand,  **  and  pulled,  and  forced,  and 
wihe  aame  about,  and  greatly  broke, 
ihed,  damaged,  and  injured  the  same, 
earned,  cast,"  &c.  as  in  the  first  count. 
re  were  other  counts  which  it  is  not 


ry  to  state. 
lie  defendants  pleaded — 1  st,  Not  guilty, 
he  whole  declaration.     2dly,  to  all  the 
loaed  trespasses  in  the  declaration,  "ex- 

■8  to  the  easting,  flinging,  and  throw- 
the  said  goods  and  chattels  in  the  said 

count  mentioned,  as  in  that  count  men- 
id,  and  also  except  as  to  the  pulling,  and 
fng,  and  throwing  about,  breaking,  &c. 
nSd  goods  and  chattels  in  the  said  se- 
l  ^eount  memioned ;  and  as  in  that  count 
Ckmed,"  tliat  the  dwelling-house,  yard, 
Ham,  were  the  dwelling-house,  yard, 
Mhv,  and  soil,  and  freehold  of  one  John 
»,  Stt  whose  servants  and  by  whose  com- 
d  they  broke  and  entered,  &c. ;  and 
«Se  the -goods  and  chattels  at  the  times 
(i,&c.  were  wrongfully  in  the  said  bam, 
encumbering  the  same,  the  defendants, 
le  servants  of  the  said  John  Fane,  and 
is  command,  carried  and  removed  the 
i  out  of  the  barn  into  the  open  space 
Nf.w  Series,  II.^Kxcheq.  Pi.. 


or  piece  of  ground,  doing  no  unnecessary 
damage,  ftc. 

In  the  replication,  the  plaintiff*  joined 
issiue  dn  the  plea  of  not  guilty  ;  and  to  the 
aecond  plea  replied  a  demise,  by  John  Fane, 
of  a  farm,  whereof  the  dwelling-house,  yard, 
and  bam  were  part  and  parcel.  Tlie  de- 
mise was  denied  by  the  rejoinder,  and  issue 
joined  thereon. 

At  the  trial,  before  Lord  Lyndhurst,  at 
the  kst  Assises  for  tlie  county  of  Essex, 
the  defendants  disputed  the  agrecnpent  on 
which  the  plaintiff  sought  to  sustain  the 
issue  on  the  demise,  on  the  ground  that  the 
signature  was  fori^ed.  The  learned  Judge 
told  the  jury,  that,  if  they  thought  there 
was  no  agreement,  they  should  find  for  the 
defendant,  unless  they  were  of  opinion  that 
more  injury  was  done  in  removing  the  goods 
than  was  necessary;  in  which  event  tliey 
would  give  such  damagea  as  they  naiglit 
think  proper  for  such  iiyury*  Tlie  jury, 
thereupon,  found  for  the  defendants  on  the 
special  plea,  and,  on  the  general  issue,  for 
the  plaintiff*,  with  15/.  damages. 

Knox  now  applied  to  enter  a  verdict  ge- 
nerally for  the  defendant,  fion  obstante  tere* 
dicto,  on  the  ground  that,  wicliont  a  new 
assignihent,  the  injury  to  the  goods  by  cist- 
ing  and  throwing  them  out  of  the  barn  could 
only  be  considered  as  aggravation ;  and  that 
the  principal  and  substantial  part  of  the 
trespass  was  justified  by  tbe  special  plea. 
He  cited  Taybr  v.  Cole  (I)  and  Tke  Six 
Carpenters*  case  (S). 

Lord  Lyndhurst,  C.  B. — ^The  question 
arises  upon  the  form  of  the  second  plea, 
which  professes  to  justify  all  the  supposed 
trespasses,  except  the  casting  and  throwing, 
&c*  If  that  part  of  the  trespass  ha4  not 
been  excepted,  the  plaintiff* must  have  newly 
assigned  ;  but  where  there  is  a  jubtifici^on 
as  to  part  only,  a  new  assignment  as  to  the 
part  not  justified  becomes  unnecessary. 

Batlet,  B.— It  is  a  plain  and  obvious 
rule  of  pleading,  that. a  plea  cannot  be  con- 
sidered to  justify  more  than  it  professes  to 
justify ;  and  vou  are  to  look  to  the  com- 
mencement of  the  plea  to  discover  what  it 
does  so  profess  to  justify.     Here  .it  ex- 

(1)  1  H«  Black.  &5d. 
(S)  8  Co.  146,  a. 

20 


M^ 


EXCIffiQUtR'^F  BBBAS,  &c. 


pressly  excepts  that  pan  df  the  tn98(iass 

for  which  damtiges  have  been  given  on  the 

general  issue.  < 

Rulerefiisedi 


ISS3.     > 
ril  26.  S 


OTLUOUR  V.  KINO. 


April 

Bankrupt — Assignee — Solicitor* 

An  agreement  by  the  solicitor  of  a  bank" 
n^t,  at  a  meeting  of  creditors^  where  all 
refuse  to  become  assignees^  to  indemnify  a 
stranger  to  the  commission^  on  his  consenting 
to  accept  the  office  at  the  request  of  the  soli' 
citor^  and  on  receiving  such  indemnityf  is 
not  tfivoiul  as  being  against  the  policy  of  the 
bankrupt  law. 

This  was  an  action  of  assumpsit,  by  the 
assignee  of  Gadderer  and  Edwards,  bank- 
rupts, against  the  solicitor  to  the  coniniis« 
sion,  on  the  following  undertaking: — 

**  London,  23rd  Oct.  1829. 
"  Mr.  J.  B.  Gilmour, 
*'  Sir, — In  consideration  of  your  having 
assented  to  become  assignee,  under  a  com- 
mission of  bankrupt  against  Charles  Edward 
Gadderer  and  John  Charles  Edwards,  at 
my  express  wish,  and  to  oblige  me,  I  hereby 
agree  to  hold  you  harmless  and  indemnified 
against  all  costs,  charges,  and  expenses  to 
which  you  may  become  liable,  in  conse- 
quence of  being  such  assignee. 

"I  am,  Sir,  Src. 

"W.H.King." 

At  the  trial,  before  Holland,  B.,  at  the 
«ittings  in  London,  in  Hilary  term,  it  ap- 
peared that  at  a  meeting  of  creditors  under 
the  fiat  of  bankruptcy,  for  the  choice  of 
assignees,  the  plaintiff  was  applied  to,  to 
become  the  assignee,  no  other  creditor 
being  willing  to  undertake  that  office.  The 
plaintiff  at  first  refused,  saying  he  would 
not  incur  any  risk  or  liability  of  loss ;  but 
he  consented  on  receiving  the  above  in- 
tiemnity  from  the  defendant.  The  action 
was  brought  to  recover  costs,  charges,  and 
expenses  to  which  he  had  become  liable  in 
his  character  of  assignee. 

The  counsel  for  the  defendant  objected, 
(hat  sueh  an  indemnity  by  the  solicitor  to 
the  assignee  under    the   commission,  was 


agBiDMf  didY^fey  of  «Ifeila«l^,^aiid  dDdBfMit 
be  eiUbrced.  *  1^  learned  Judge  leacinjtfl 
the  pomb,  and  a  verdict  passed  for'  Am 
plaintiff. , 

Hutchinson  hnviag  obtained  a  rule  Id 
enter  a  nonsuit, — 

John    WilUams    and    Hoggins    shewed 
eause.*-^Thia  agreemnt  waa  inot  void*  as 
against  the  po&y  of  the  law^  bnt,  cmei  Att 
contrary,  was  for  the  benefit  of  the  bank^ 
rupt's  estate  and  of  the  creditors,  and  abio»^ 
lotely  necessary  for  the  purpose  of  carrying 
the  law  into  effect,  as  no  otlier  creditor 
would  consent  to  become  assignee.     In  iSc 
parte  Steele  {l)f  Lord  Eldon  lield«  thai  it 
was  no  ground  to  supersede  a  commission 
that  tlie  solicitor  had  chosen  hhnaelf  at- 
signee.  In  Ex  parte  Wilson  (2),  the  docksl 
was  to  be  struck,  and  the  proceedinga  it- 
stituted  by  the  petitioning  creditor,  at  the 
instance  of  the  solicitor,  in  consequence  of 
the  guarantie;  but,  here,  the  oonamissioB 
had  issued. 

Hutchinson,  contrit. — The  fact  that  such 
a  guarantie  is  given  after  the  commissMMi 
has  issued,  makes  no  difiSsrence,  as  it  ii 
equally  a  fraud  upon  the  bankrupt  lam. 
It  is  just  as  injurious  to  the  creditors,  as  it 
prevents  the  proper  examination  of  the 
bankrupt's  affairs,  and  places  the  controal^ 
ing  power  in  the  hands  of  the  solicitor  ii^ 
stead  of  the  assignee.  In  Ex  parte  Bad' 
eock(S)y  Lord  Lyndhurst  expressed  an 
opinion,  that  the  assignee  was  not  entided 
to  act  as  solicitor  to  the  commission,  as  it 
is  part  of  the  assignee's  duty  to  direct  aad 
controul  the  proceedings  of  the  solicitor* 

[Bayley,  B. — The  Chancellor,  in  im 
discretion,  may  restrain  the  solicitor  from 
becoming  assignee,  but  if  be  did  not,  wouU 
not  the  solicitor  be  a  good  assignee  ?] 

It  would  be  against  the  policy  of  the  Jsir, 
that  one  so  interested  in  the  commission  is 
the  solicitor,  should  be  allowed  ta  act  ss 
assignee.  In  Murray  v.  Reeves  {4t)f  Mn 
agreement  that  a  creditor  ahould  wididrsw 
his  opposition  to  the  discharge  of  an  miol* 
vent,  was  held  bad,  aa  against  public  fnUey, 
because  all  the  creditors  have  an  iatenit 
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(1)  16  Vea.  t66.  ,      . 

{H)  Buck,  306. 

(3)  Mont.  &  M'Ar.  US. 

(4)  8  B.  &  C.  4fl ;  8.  c.  «  M.  &  R.  M|6Eiiv 
Joun.  K.B.  S48.  ■-'■ 
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B'jliCHild  be'ttAed»  md  tucli  ■  Iwrgain 
et  them  of  the  bene6t  of  tbtt  full 
iBre  which  they  are  entitled  to  have, 
ay  operate  greatly  to  their  prejodicey 
ing  protection  to  fraudulent  conceal- 


nxtf  B.—- 1  am  of  opnion  that  this 
n,  on  the  part  of  King,  waa  not  ille- 
Gihnour,  a  stranger  to  the  eitate» 
iqnired  by  the  creditors  to  come  for- 
and  there  is  no  reason  to  suppose  tliat 
I  not  discharge  his  duty  as  an  honest 

He  is  asked  at  a  puhlic  meeting  of 
editors  to  become  assignee,  no  credi- 
ting willing  to  undertake  the  office. 
m  to  be  done  ?  It  is  necessary  that 
one  should  accept  the  trust ;  and  can 
xpected  ihat  a  person  will  accept  the 
and  lake  upon  himself  the  burthen 
ak  of  it,  without  any  benefit  ?  He 
le  will  not  undertake  it,  unless  he  is 
aified  against  any  loss  he  may  sus- 
md,  upon  receiving  an  indemnity,  he 
)U.  It  is  then  said,  that  the  person 
idemnifiea  him,  being  the  solicitor  to 
mmission,  is  not  a  proper  person,  and 

IB  contrary  to  public  policy  that  he 

give  such  an  indemnity.  I  do  not 
lat  there  is  any  deviation  from  his 
•n  the  part  of  the  solicitor,  and  1  do 
ink  that  the  assignee,  because  he  is 
nified  by,  will  put  himself  under  the 
ul  of,  the  solicitor.  The  case  cited 
3uckj  as  it  strikes  me,  is  very  different ; 
titioning  creditor,  in  that  case,  struck 
cket  at  the  instance  of  the  solicitor, 
ndertook  to  prove  the  act  of  bank- 
's and  to  guarantee  the  petitioning 
NT  against  the  expenses  of  the  com- 
iid  In  that  case,  when  and  to  whom 
le  indemnity  given?  Was  it  to  a 
n  ?  No— but  to  a  man  who  had  a 
md  who  was  bribed  to  act  upon  that 
y  the  indemnity ;  and  the  bargain  was 
\  the  solicitor  an  opportunity  of  work- 
Mnmission,  which,  but  at  his  instance, 
not  have  issued.  In  this  case,  it  does 
pear  that  King  was  to  continue  soli- 
o  the  commission,  and  the  circum- 

of  the  indemnity  would  not  have 
ted  the  assignee  from  removing  him; 
be  had  got  him  removed,  that  would 
re  su|)erseded  the  obligation  of  the 
lity. 


Vauohax,  B.  concurred. 

BoLLANJs  B. — I  think  that  die  guarantia 
is  not  vitiated  by  the  circumstance,  that  tlie 
parly  wlio  gave  it,  was  the  solicitor  to  the 
commission.  It  flows  from  the  defendant 
himself,  and  it  states  that  the  plaintiff  con- 
sented, expressly  on  his  request,  and  to 
oblige  him,  to  become  assignee.  If  the  case 
stood  upon  that  alone,  as  a  bargain  between 
the  solicitor  and  the  assignee,  much  might 
be  said  against  it ;  but  the  plaintiff  here 
was  applied  to  at  a  public  meeting  of  the 
creditors,  and  he  tells  them  he  will  not  be- 
come assignee,  unless  he  is  indemnified. 
From  this  tlie  guarantie  naturally  results, 
and  is,  I  think,  therefore  sustainable. 

GumxEy,  B. — I  think  that  what  passed 
at  the  meeting  of  creditors^  divests  the 
transaction  of  any  fraudulent  character. 

Rufe  discharged. 


1833.      > 
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Bankrupt — Partner^ 

Oa§  of  two  partners,  after  he  has  commit^ 
ted  an  act  of  bankruptcy ^  has  no  right,  with" 
out  the  knowledge  or  consent  of  the  other 
solvent  partner,  to  appropriate  the  partners- 
ship  properly  m  discharge  of  a  partnership 
debt. 

Thus,  where  one  of  two  partners,  after 
committing  an  act  of  bankruptcy,  handed 
over  a  bank  pott  bill  to  meet  an  acceptance 
of  the  partnership  then  becoming  due,  which 
was  not  known  to  or  ratified  by  the  otlter  part" 
ners,  and,  shortly  after,  the  otlter  partner 
committed  an  act  of  bankruptcy, — it  was 
held,  that  trover  was  maintainable  by  the  a«- 
signees  of  both  partners. 

Trover  by  the  plaintiffs,  as  assignees  of 
Dawson  &  Kerr,  bankrupts,  for  a  bank  post 
bill  for  200/.  and  lOf.  in  money. 

The  first  count  of  the  declaration  was 
upon  a  possession  of  the  bankrupts,  and 
conversion  before  the  bankruptcy;  tlie 
second  count,  upon  their  possesskin  before 
and  a  conversion  after  the  bankruptcy ;  and 
the  third  count,  upon  the  possession  of  the 
plaintiffs  as  assignees,  and  a  conversion  in 
their  time. 

At  the  trial,  before  Parke,  J.,  at  the  ^ 
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Lancaster  Summer  Assizes,  1852,  a  ver- 
dict was  found  for  the  plaintiffs  for  fSOOL 
and  lOfi,  subject  to  the  6pinion  of  this 
Court  upon  m  case,  stating  the  following 

facts: — 

The  bankrupts,  Dawson  &  Kerr,  carried 
on  business  in  partnership  at  Manchester, 
as  nankeen-manufacturers,  for  several  years 
prior  to  their  bankruptcy ;  they  had  a 
servant  named  Nev^man,  who  resided  for- 
merly in  London,  upon  whom  they  were  in 
the  habit  of  drawing  bills,  and  of  afterwards 
retnitting  to  him,  for  the  purpose  of  pro- 
viding for  and  paying  the  same.  For  seve- 
ral months  previously  to  their  bankruptcy, 
Dawson  &  Kerr,  who  were  then  in  insolvent 
circumstances,  found  the  greatest  difficulty 
in  providing  for  the  bills  drawn  by  them 
upon  Newman,  and  were  obliged  to  borrow 
bills  and  money  from  their  friends  in  Man- 
cheater,  to  enable  them  to  do  so.  In  July 
1 8^1,  many  of  those  bills  accepted  by  New- 
man, amounting  to  1,365/.,  were  returned 
to  the  indorsers  in  Manchester  dishonoured ; 
one  ns  early  as  the  18th  or  14th  of  that 
month,  and  others  on  the  27th,  28th,  and 
29th  of  the  same  month,  none  of  which 
were  paid  or  taken  up  by  the  bankrupts, 
excepting  one  bill  for  70/.,  which  had  been 
returned  unpaid  on  the  ISth  or  14th.  On 
the  1st  of  August  1881,  and  on  other  days 
during  that  month,  twelve  bills  drawn  by 
Dawson  Sc  Kerr  upon  and  accepted  by 
Newman,  amounting  to  937/.,  were  re- 
turned dishonoured,  none  of  which  were 
afterwards  taken  up  or  paid  by  Dawson  & 
Kerr.  There  were  thirteen  bills,  amount- 
ing to  1,939/.,  due  in  September,  and  seven- 
teen other  bills,  amounting  to  1 ,792/.,  due 
in  October  in  the  teid  year,  all  drawn  by 
Dawson  &  Kerr  on  and  accepted  by  New- 
man, then  running,  and  which  they  had  no 
means  or  likelihood  of  paying,  and  none  of 
which  were,  in  fact,  afterwards  paid,  either 
by  Newman  or  Dawson  &  Kerr.  Kerr  com- 
mitted an  act  of  bi-^nkrtiptcy  on  the  29th  of 
July  1831,  aAcr  which  day  no  bills  were 
paid  by  the  bankrupts :  Dawson  committed 
an  act  of  bankruptcy  at  ten  o'clock  at  night 
of  the  1st  of  August  1831.  About  two 
months  previously  to  this,  Dawson  &  Kerr 
accepted  a  bill  for  200/.,  drawn  by  William 
Moult,  of  Philadelphia,  brother  to  the  de- 
fendant, and  for  whom  the  defendant  was 
agvnt  in  this  country;  this  bill  wiis  accepted 


fer  valtse,  md  becflfme  diir  a(Mft  pftyabi*  M 
tbe  3rd  of  August  1831.     On  the  morning' 
of  the  1st  of  August  18dl,  K«rr,  (one  of - 
the  bankrupts,)  who  wmt  on  termi'of  inti* 
mate  private  acqu^ntanoe  wiih  thw  defen- 
dant, gave  to  tlte  defendant,  as  ag^nt  for 
his  brother  in  Philadelphia,  by  way  of  firaa*  ^ 
dulent  preference  of  hi«  said  brollier»^  and 
in  contemplation  of  bankruptcy,  a  post  bill 
of  the  Dank  of  England  for  200/^  and  lOt. 
the  joint  property  of  tlie  bankrupts,  and 
before  two  o'clock  on  the  same  day,  tht  de^ 
fendant  paid  the  said  bank  post  bill  into  the 
bank  of  Messrs*  Scholes,  Fellow  ig  Co.,  oC 
Manchester,  to  provide  for  tbe  sakl  bill^ 
which  was  payable  in  London ;  he  loM  the 
said  bankers  that  he  brought  the  mcmey  to 
take  up  the  bill  for  the  honour  of  his  bnh 
ther,  to  prevent  it  going  back  to  Americt, 
but  did  not  say  when  the  same  would  be 
returned,  nor  did  he  make  any  mention  of 
Dawson  or  Kerr.     According  to  thenaiuis 
of  the  transaction,  the  bankers  were  DSt 
bound  to  apply  the  specific  bank  post  biH, 
received  by  them  from  the  defendanf*  to 
the  payment  of  the  said  bill  on  Dawsoa  ft 
Kerr,  but  it  became  the  property  of  tht 
bankers  when  delivered  to  them^  and  they, 
thereupon,  entered  into  a  contract  with  tbt 
defendant  to  pay  the  bill  in  London,  in  such 
way  as  they  might  think  fit.     On  the  fol- 
lowing day,  the  2nd  of  August,  the  bank- 
rupts being  arrested  ai  the  suit  of  one  of 
the  creditors,  the  defendant  became  bail  for 
them. 

The  following  points  were  marked  for 
argument: — For  the  plaintiffs:  first,  that 
the  conversion  in  this  case,  was  by  the  pty- 
ment  of  the  bill  by  Scholes  &  Co.,  as  agnus 
for  the  defendant,  and,  this  being  af^er  acts 
of  bankruptcy,  that  the  plaintiffs  were  eati* 
tied  to  recover ;  secondly,  supposing  the 
Court  should  be  of  opinion  that  the  pay* 
ment  of  the  bank  bill  in  question  to  Sclwlfs 
&  Co.  was  a  conversion,  still  that  the  def^ 
dant  was  liable,  notwithstanding  s«di  pay* 
ment  took  place  before  an  act  ■  of  bankp 
ruptcy  by  one  of  the  bankmpts,  beoauit 
the  appropriation  of  the  bank  bill  to  the 
payment  of  the  bankrupts'  acceptance,  beiag 
a  fraudulent  preference,  was  void,  and  thea 
the  transaction,  in  law,  amounted  to  nothing 
more  than  a  mere  bailment,  in  which  esse 
the  plaintiffs,  as  assignees,  could  maintain 
this  action,   whether  the  conversion  were 
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l^<ifi•r  llMbankriipltfyof  the  bank- 


?"■■.■ 


h*  deffMbnt-^Thtt  iha  aetioo  was 
iftaiiMibki  bccaiua  only  ooe  of  tht 
lU  kad  eommiued  8r  act  of  bank* 
atlbe  time  the  post  bill  and  the  lOi. 
Ki^trad  to  Uie  defendant,  and  because 
todaat  was  a  mere  agent  to  carry 
^iIm  bank  at  Manchester. 
bM  was  to  have  argued  for  tlic 
i^  but  the  Court  called  on, — 
teen,  coDtr^^-At  the  time  when 
«nkm  took  placet  <be  whole  interest 
iU  was  not  in  the  assignees*  bat  in 
nd  the  solvent  partner  Dawson, 
waa  bis  duty  to  supply  funds  to  meet 
nership  acceptance^  and,  therefore, 
rving  the  bill  for  that  purpose,  Kerr, 
cropt  partner,  although,  aa  respected 
I  bankruptcy,  he  is  jfound  to  have 
frandulent  preference  to  the  defen* 
net  be  taken  to  have  acted  only  as 
St  of  Dawson,  w1m>  could  not  repu- 
f.  delivery.  The  case,  therefore,  is 
m  aa  if  Dawson  had  never  become 
it|  and  had  himself  delivered  the 
tke  defendant ;  and  if  so.  Smith  v. 
)  decides  that  the  assignees  cannot 
I  trover. 

'  Ltmdhukst,  C.  B. — Thomaicn  v. 
)  acems  to  govern  this  case.  One 
aartners,  aAer  he  has  committed  an 
Mnkruptcy,  hands  over  partnership 
f  to  a  third  person,  and  it  is  stated, 
i,  that  he  did  so  by  way  of  fraudu* 
ference.  This  is  an  act  done  after 
»f  bankruptcy,  not  bondfide^  and  is 
ler  a  nullity.  Kerr  had  no  power 
I  partnership  property^-could  con- 
right  ;  aad  the  transaction  is  void, 
ia  aaid,  that  so  far  as  Dawson  was 
ed,  it  might  be  good.  It  does  not 
tlNtt  Dawson  bad  any  knowledge  of 
■action,  or  that  he  ratified  it,  and  a 
9%  after  be  himself  committed  an  act 
roptey.  If  Dawson  had  not  become 
H^  might  he  not  have  contested  this 
ion  of  the  property,  or  would  it  have 
ndiog  on  him  ?  If  not,  his  assignees 
feet  if,  and  they  repudiate  it  by  this 

iVT,  B. — I  take  this  to  be  a  rule  of 

(1)  1  East,  .S6». 
{t)  10  JElwt,  418. 


law,  that  if  one  partner  eommita  an  act  of 
bankruptcy,  any  subsequent  disposition  by 
him  of  the  partnership  property,  is  void  as 
against  tbe  otlier  partners.  In  the  ordinary 
dealings  of  a  partnership,  one  partner  ia  the 
agent  of  the  otliera,  and  up  to  the  coromis* 
abn  of  an  act  of  bankruptcy,  Kerr  was  the 
agent  of  Dawson  ;  but  his  bankruptcy  put 
an  end  to  his  agency.  The  property  then 
vested  in  Dawson  and  the  assignees  of  Kerr; 
and  if  Dawson  had  thought  fit,  he  might 
have  repudiated  the  transaction,  and  have 
joined  with  the  assignees  in  an  action  of 
trover.  A  trader  has  a  right  to  choose 
whether  he  will  pay  a  particular  debt,  and 
a  stranger  (as  Kerr  was  afler  the  act  of 
bankruptcy)  has  no  right  to  interfere,  and 
aay  he  shall  pay  a  particular  creditor.  It 
might  have  been  different  if  Dawson,  when 
he  was  competent,  had  ratified  the  tranaac- 
tion  ;  but  it  does  not  appear  that  he  had  any 
knowledge  of  it.  I  am,  therefore,  of  opi- 
nion, that  the  assignees  of  Dawson  &  Kerr 
are  entitled  to  recover  in  tliis  action. 

Vavohah,  B. — Thonuuon  v.  Frere  goes 
the  whole  length  of  this  case,  as  there  is 
nothing  to  shew  that  the  act  of  Kerr  can  be 
considered  aa  the  act  of  Dawson. 

BoLLAND,  B. — Without  the  knowledge 
and  consent  of  Dawson,  Kerr  had  no  rignt 
to  appropriate  the  partnership  property; 
and  it  does  not  appear  that  Dawson  was 
cognisant  ox  assented. 

Poiiea  to  the  plaintiffs* 


1838.       )   R£AT  AMD  ANOTHER  V,  WUITE 

April  38.  3  and  another. 

Debtor  and  Ctedilor^-^Compontion — Ac^ 
tion* 

The  plaintiffi  and  other  creditors  of  the 
defendants  having  agreed  to  accept  a  eompo- 
sitiom  for  their  deMs  hy  notes  payable  at 
stipulated  periods — upon  an  account  being 
sent  to  them  by  the  d^endants^  claimed  a 
larger  balance^  but  said  they  would  arrange 
with  the  defendants^  and  do  as  the  other  cre^ 
ditors  did».  The  other  creditors  received  the 
composition^  and  signed  a  release ;  hut  the 
balance  between  the  plaintiffs  and  defendants 
was  not  adjusted  before  the  time  stipulated 
for  payment  of  the  notes ;  andy  the  plaintiffs^ 
attorney  having  made  a  demand  for  the  en- 


no 
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iMr,  the  defgndanii  -nUimiiy  ijff^ed 
to  pay  ike  eompoeHnm  ttpon  the  Mimee 
clamed  by  the  plaintifii  InU  did  ni4tendet 
either  eaA  or  notes  to  tfuit  amawiii^'Tkt 
plaintiffs*  atlomey  refused  to  accept  lees  tkeen 
the  wUeie  debt : — Heid,  that  wi  'aetutil  ten* 
der^as  not  necessary i and  iftat  theplaintifi 
could  only  recover  tlte  amount  of  the  compo^ 
sition  on  the  balance. 

This  was  an  action  of  assumpsit  on  a  bill 
of  exchange,  for  goods  sold  and  delivered, 
&c.,  to  recover  a  balance  of  account. 

At  the  trial,  before  Lord  Lyndhur8t,G.B., 
at  the  Sittings  in  London  after  Hilary  term, 
tlie  following  facts  appeared  in  evidence. 

In  June  1891,  the  defendants,  who  were 
wine-brokers,  having  stopped  payment,  the 
plaintiffs  arid  the  other  creditors  agreed  m 
accept  a  composition  of  bs,  in  the  pound  in 
discharge  of  their  debts,  by  notes,  at  four 
aiid  ^ght  liiomhA,  A  clerk  of  the  defen- 
danta  took  an  account  between  the  plaintifft 
and  the  <iefendants,  making  the  balance 
25QL  98.  7c/.  to  the  plaintiffs.  They  did  not 
agm?e  to  the  aroottnt,  but^aid  they  would 
arrange  it  with  the  defendant  White  ;  and 
at  subsequent  interviews,  for  the  purpose  of 
adjusting  the  accounts,  they  told  the  clerk 
that  they  had  agreed  to  do  as  the  other 
creditors  did,  and  they  would  do  so.  The 
composition  was  paid  to  the  other  creditors, 
and  a  release  was  executed  by  all,  except 
the  plaintiffs.  Before  the  action  was  com- 
menced, and  more  than  eight  months  after 
the  agreement,  the  defendants'  attorney,  in 
consequence  of  a  letter  demanding  payment 
of  the  bill  of  exchange,  called  upon  the 
plaintiffs'  attorney,  and  stated,  that  the  de- 
fendants were  ready  to  pay  the  composition 
upon  the  balance  as  soon  as  the  amount 
had  been  settled ;  but  that  it  had  not  been 
agreed  upon.  The  plaintiffs'  attorney  said, 
that  the  sum  claimed  was  ^21/.,  and  the 
defendants'  attorney  then  offered  to  pay  the 
coro|K>8ition  of  5s,  in  the  pound  on  that 
sum ;  but  the  plaintiffs'  attorney  refused  to 
take  less  than  the  whole  amount.  It  did 
not  appear  that  tlie  pUintiffs'  attorney  ten- 
dered, or  that  any  tender  had  been  made, 
of  notes  or  cash  for  the  amount  of  the  com- 
position, either  on  the  bahuice  of  2501,  9s^ 
7d.,  or  32  W.  The  Lord  Chief  Baron  left  ic 
to  tlie  jury  to  find  which  ol' those  two  sums 
was  dse'to  ilie  plainii^oi»  •iho  balance  of 


iMKoumilt;  ttDd^ulMr  Jury  hevin^'ftiiii^thi 
balMce  to  b«M(/.,«v««^K;t  for  thiu^MoM 
w«s  entered  for 'the  pkietiflk^  «ith«4H*e1d 
the  defendants  to^vedooe  the'  i^eniiit^toiik 
ameUnt  «f>  the  KxnnpoBirfon^htireoDf^e- 
eordingly^-^    '  .i.JoM^.: 

'  Andrim^  iSifr;.  heving  obcaiMd  mtdie^ 
that  purpose,  <  ^      -j'-^^ 

R,  V.  Rieha^de  WMi  IT.  TVirwr-sbefftii 
cause. -^-The  defendants  were  beeiidloifi^ 
the  composition  on  :^  the  i^aUecie  of  3Sli 
found  to  be  doe,  by  notes  -at  four  aad^ight 
monHis ;  aiid  having  failed  to  do  .tlili'flii 
plaintiffs  are  remitted  to  their  origiael  i<iglit 
to  recover  the  vrhole  emoanl.     Or&dai  f. 
/ftUrrf^(l)  decides,  that  the  party  tek 
discharged  is  bornid  to  do  the  act  which  if 
to  discharge  him;  and  Shiptany,  Cetsm 
(i)  confirms  that  rule,  aw  it  roertly  ^ 
termines,  that  a  creditor,  who  'aeesptfi 
composition  after  the  da^  titpitlaled  Af 
payment,  cannot  object  that  theie^lHilMk 
a  default,  and  resort  to  hi#  otigittri-chfaii 
Ooode  V.  Cheeweman  (3)  is  not  v^mmet^ 
cause  there,  by  the  agreement,  the  fiiitwiy 
namely,  the  appointment  of  trustees^  eMW 
be  uken  by  the  creditors.     At  all  evtib, 
it  was  incumbent  on  the  defendants  tosMb 
a  tender  by  actually  producing  the-noteiisr 
to  prove  that  the  production  was  exprenly 
dispensed  with  by  the  act  or  declaratiM  of 
the  plaintiffs — Thomas  t;  £oans-{4).-  ■- 

Lord  Ltndhurst,  C.  B. — ^The  plaiotifi 
here  agreed  to  accept  the  compositional 
soon  as  the  account  was  settled,  and  it  was 
as  much  their  duty  as  it  was  the  dutyof 
the  defendants  to  adjust  the  account.  Tk 
account  was  rendered  on  the  part  of  the 
defendants,  and  many  applications  were  un- 
successfully made  to  the  plaintiffs  to  settle 
the  account ;  but  the  settlement  was  detejM 
from  time  to  time.  Before  the  actiee  em 
commenced,  the  defendants'  attorney  eftrrf 
to  pay  the  composition,  on  tlie  feotiog  if 
the  plaintiffs'  account;  but  tbe  phMft' 
attorney  refused  to  accept  less  than  the  fdl 
demand.  Under  such  circuinstaiicei  itiii^ai 
not  neoeasary  to  produce  the notesand le** 
der  them  ;  but  the  offer  having  been- 
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(1)  t  Mau.  &  Selw.  ISO. 

(2)  3  B.  &  C.  378  ;  8.  c.  8  D.  &  ]ly.l30i.>X^ 
.Tourn.  K.B.  199. 

(3)  «  b.  &  Ad.  S'iQ  i  8.C.  8  Law  Journ.  K.B.  <S4 
{V)  10  East,  101. 
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llrofaNiarmkimaii  itq.anoiber,  ,Mid 
<  Jithmk  4li«  defeodanu  fiere  wuhtii 
ilfiof  .ibeagveeiDenK,  aod  thut  iho 
tiglll  ta4»e.r«diMed* 
Hr»riB.-*^l>tbink  .tlwt  the  verdict 
be  reduced.  The  case  i«  not  be-< 
p  pUintilb  and  the  defendants,  but 
the  plaintifis  and  the  other  eredi- 
ha^efendanta  ar«  to  be  made  new 
I.A0  other  creditors  have  an  ioter- 
irryiog  tlie  agreement  into  effect. 
k  11  distinct  undertaking  by  the 
I  tkau  as  aoon  as  the  accounts  are 
p  th^will  do  as  t]»e  otlier  creditors 
tCt  Tlie  plaintiffs  claim  a  cotoikh 
MlLf  which  the  defendants  at  nrst 
InU  afterwards  offer  to  pay  the  com- 
on  that  amount.  Had  there  been 
tender  of  the  notes,  no  doubt  could 
iteflt  but  has  tliat  been  done  which 
tileBl  te  a  tender  ?  I  admit  that 
B  not  a  strict  tender  ;  but,  I  think, 
n  the  offer  was  made  to  pay  the 
i0»,on  tlie  sum  claimed  by  the 
I  nod  tliai  was  refused,  a  strict 
•e  dispensed  widi. 
UK|  B.— The  defendants  did  all 
neeessity  of  the  case  impMed  upon 
rbe  case  of  Jones  v.  BarkUp  {5) 
latv  where  ajMrty  does  that  which 
%  with  the  ofller  of  the  money,  it  is 
Mary  to  prove  a  strict  tender. 

Rule  absolute. 


s 


ERLIB  V,  WYNNE. 


I  mpplicaiioH  for  costs,  under  4d 
'•46.  s,  3,  the  question  is,  tshether 
itiff  had  reasonable  or  probable 
tf  rest  for  so  lar^e  an  amount,  and 
\erike  arrest  was  malicious, 

I 

ewing  cause  against  a  rule  obtain- 

le -defendant,  for  costs,  under  43 

9w  46.  a.  9. 

ghatn,  inter  alia,  argued  that  the 

I  did  not  sliew  that  the  arrest  had 

ieioos. 

(5)  2  Dougl.  684. 


^.  /V  Ceir4ash*--«Tliat  ie  unneoesBiiy.  The 
doctrine,  that  Uie  arrest  must  appear  to 
have  been  nalicMus,  has  long  sinee  been 
overruled*  and  the  Courts  now  proeeed  upon 
tlie  plain  words  of  tlie  statute,  and  consider 
wlietber  the  plaintiff  lied  "  any  reasonable 
Of  probable  cause"  to  arrest  for  so  large  an 
amount. 

Rule  sibsolute. 


1833.     ■>      . 

Ma     4       4     ^^^^^  ^*  GOODMAN. 

Judgment  as  in  ease  of  a  nonusuit, 

A  fmction  for  judgment  as  in  case  rf  a 
noHsuit^  on  issue  joined  in  the  same  term,  and 
notice  of  trial  and  a  countermand  for  Uis  se^ 
cond  sittingSt  is  prematssre. 

On  issue  joined  in  tlie  present  term,  the 
plaintiff  gave  notice  of  trial  for  the  seooad 
sittings,  which  he  afterwards  countermand* 
ed. 

Thomas  applied  for  judgment  as  in  case 
of  a  nonsuit. 

GuRMSY,  B.  tliought  the  motion  prema- 
ture, but  mentioned  the  point  to  the  foil 
Court,  and,  after  consulting  the  Master,-— 

The  Court  said,  the  plaintiff  was  not 
bound  to  take  more  than  one  step  in  a 
term,  and  that  the  motion  was  madet  too 
early. 

RuU  reused. 


i.} 


MOULD  0.  MUirilY. 


1833. 
May  6. 

Practice Rule  to  Pkad. 


A  rule  to  plead,  of  the  term,  in  which 
judgment  is  signed,  is  not  necessarif  where  the 
declaration  has  been  dcliveredt  and  a  rule  to 
f)iead  given  in  the  preceding  vacation. 

■  .         '  ■ 

The  plaintiff  issued  sl  %vrit,  delivered  a 
declaration,  and  gave  a  rule  te.  plead  in  the 
vacation  between  Hilary  and  this  term; 
and,  in  this  term*. aigned  interlocutory  judg-^ 
ment  for  wknt  of  a  plea. 

iR,  V^  lUchurds  bad  obtained,  a.^ule  to 
set  aside  tlici  judgment^iMi  the. ground,  that 


ust 
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the  plaiBtiff  ought  to  hmwt  gi««o  a  nk  to 
plead  of  the  term  in  which  it  was  ainied. 

Archboid  shewed  caoae.— -He  admitted, 
that  before  the  Uniformitj  of  Process  Act, 
2  Will.  4.  c.  89,  a  rule  to  plead,  of  the 
term  in  which  judgment  waa  signed,  would 
have  been  necessary;  bm  he  eontended, 
that  by  section  11  of  that  statute,  proceed- 
ings  to  jodgment  were  to  be  carried  on  with 
as  little  delay  in  vacation  as  in  term,  which 
would  not  be  the  case  if  the  defendant 
were  entitled  to  a  second  rule  to  plead. 

R,  V.  Rickardtf  contrii,  submitted,  that 
the  act  was  only  intended  to  apply  where 
judgmeat  waa  signed  in  vacation. 

Batlet,  B, — ^The  consequence  would  be, 
that  if  the  judgroem  were  due  on  the  first 
day  of  term,  the  plaintiff  must  give  a  fresh 
rule  to  plead,  and  be  -delayed  four  days. 
The  act  declares,  that  all  necessary  pro- 
ceedings to  judgment  and  execution  may 
be  had,  as  well  in  term  as  in  vacation. 
Now,  one  of  the  "  necessary  proceedings" 
is  a  rule  to  plead. 

Rule  dkichargtd. 


1 838.     > 

Mo       >      PHILLIPS  V,  DRAKE, 
ay  8.   3 

Affidamt — Before  whom  sworn. 

An  affidavit  to  shew  cause  against  a  rule 

for  an  atlacftment  against  a  witnesSyfor  dis' 

obeying  a  subpoena,  m  a  cause  in  this  court, 

may  be  sworn  before  a  Judge  of  either  of  the 

other  courts. 

The  affidavit  on  which  cause  was  about 
to  be  shewn  by  Hutchinson,  against  a  rule 
fttjf,  for  an  attachment  against  a  witness  for 
not  obeying  a  subpoena,  was  entitled  in  the 
Exchequer ;  but  was  sworn  before  Gaselee, 
J.,  a  Judge  of  the  Common  Pleas;  where- 
upon,— 

Montagu  Chambers  objected,  that  the 
taking  of  the  affidavit  was  not  within  the 
power  given  to  the  Judges  of  all  the  courts, 
by  1 1  Geo.  4.  &  1  Will.  4.  c.  70,  to  trans- 
act such  business  depending  in  any  of  the 
courts,  "  as  relates  to  matters  over  which 
the  said  Courts  have  a  common  jurisdiction." 
The  matter  in  which  the  rule  was  obtained, 
and  the  affidavit  sworn,  was  not  one  over 


whieh  the  Oom  oTCoamnOB  Msit  had  a 
juriadietioA  m  conwoo  with  the  Ex^heqser, 
as  it  was  a  loatter  of  eooteallpt  to  the  Isticr 
Court  alone,  by  dnobedienee  of  iia  pmsm, 
and  with  whioh  that  Coort  only  Ion  power 
to  deal. 

LomD  LTNDHumsT,  C.B.--The  eomm(m 
jurisdictioii  mentioiied  in  the  met  k  is  h« 
anderatood  with  reference  to  the  aobjeei* 
natter,  md  not  to  the  court  in  which  it 
may  arise.  In  that  aenae^  a  case  of  eoA* 
tempt  is  a  matter  over  which  the  Courts 
hare^commoiiyarisdiction;  and,  theidbre, 
the  affidavit  ia  properly  aworn. 


mmm 


1889.      7  VBATHEftSTOimAVOV  ASa  AX* 

May  8.    >    other,  AsaioNixa,  r.  iibci. 
Costs — Taxaium. 


Where  a  fMtriy  eamujt  obk^  em  mikr  to 
tax  an  aitamey*M  (Mt  hejbrt  tfdidb  eaa- 
menced,  he  i»  entitled  to  the  eoste  ofiewaties 
if  more  than  one'Sixtk  be  taxed  efefier  ik 
commencement  of  the  fiction. 

Thus,  a  Judge  at  chambers  kamg  ft- 
fused  to  make  an  <jrder  on  the  aesigmes  of 
an  attorney  to  tax  his  bill  delivered  te  the 
plaintiff;  the  defendant,  after  the  atsigfuet 
had  commenced  an  action,  on  taxa^on,  look 
off  more  than  one'sixth  : — Held^  that  tkt 
Master  was  wrong  in  allowing  the  assigixts 
the  costs  of  taxation. 

This  was  an  action  by  the  plaintifls,  ai 
assignees  of  Parker  and  Smith,  attomies,  to 
recover  the  amount  of  their  bill  of  ooiti. 
Before  the  action  .was  commenced,  the  de- 
fendant applied  to  a  Judge  at  chamben,ibr 
an  order  on  the  assignees  to  tax  the  biHf 
which  application  was  refused.  After  tbe 
commencement  of  the  action,  he  obtaiosd  • 
Judge's  order  to  tax  the  bill,  on  an  nadtf- 
tsking  to  pay  the  amount  taxed,  with  lltf 
costs  of  the  action.  The  Maaler  taxed  of 
more  than  one-aixth  of  the  bill,  butaoe  Isi* 
ing  costs  in  the  cause,  allowed  iba  plaialift 
the  costs  of  taxation.  A  rule  to  cevitvlb' 
taxation,  on  the  ground,  that  he  osg^  aot 
to  have  allowed  those  costs,  having  bees 
obtained, — 

Hutchinson  shewed  ceuse«  relying  upon 
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.||ffc,Uiji.Birly  who  tue«eecl>  in 
pp.  n^ra  loan  oiic-aix.ih  of  an  at- 
'bilj^ia  n9t  eBlitlcd  to  ihe  costs  of 
C&^  ^icatiQa  lakea  place  after  ac- 
Ugfit. 

XYifDHuaaT,  C.B. — That  is  tlie 
ni|j9i  ))ut  (Lia  particular  caae  is  an 
n,  bocauae,  when  the  defendant  ap- 

iiave  the  bill  taxed  before  ihe  ac- 
^Jydge  refused  to  make  an  order. 
an  £— The  act  of  2  G^o.  ^  c.  23. 
t|iat  ihe  bill  ahall  be  delivered  one 
»eibre  action  broughtv  and  gives  the 
i^ioritj,  upon  the  application  of  the 
)  direct  the  bill  to  be  taxed,  and  to 
3St8  to  be  paid  by  the  attorney,  if 
in  one-sixth  part  is  taxed  off.  Be* 
on^  the  defendant  has  a  month  to 
:  liave  the  bill  taxedj  and  where  he 
that  opportunity  to  pass,  the  rule 

to  applies.     DVH  there  is  a  clear 
on,ui  this  cascj  and  the  plaintiffs 
rijjlit  to  '   '  ' 


tj|9  costs  of  taxation. 
Rule  abiolutc. 


.    L.    i 


>     MAaOM  P«  POLHILL. 

mpA  —  Astigneu  —  Security   fnr 

wKcalion  after  the  frst  sittings  in 
vntifjor  security  for  costs,  against 
9  proceeding  with  an  action  brought 
\kruptj  is  not  too  late ;  although  the 
'd  in  the  previous  Michaelmas  term, 
wttce  of  trial  has  been  given  before 
ienttf  for  the  first  sittings  jn  that 


plaintiff  brought  this  action,  which 
plratmg  the  opera  of  'Robert  le 
in  Easter  term,  1832;  and  the  cause 
f  trial,  at  the  Sittings  after  Trinity 
Chat  year.  In  consequence  of  some 
idns«  the  notice  of  trial  was  counter- 
I'and  in  November  the  plaintiff be- 
[hkrtipt.  His  assignees  proceeded 
I  fiction,  against  his  consent,  and 

tice  of  trial  before  the  present  term 

• 

Mag.  561 ;  B.  c.  6  Law  Journ.  C.P.  \  15. 
'SeaiES,  IT.— ExciiEQ.  Pl. 


for  ihe  first  ■htmga  in  timi ;  bat  the  cause 
waa  not  tried. 

Rffland^  after  the  first  sittings,  had  ob- 
tained a  rule  nui,  calling  upon  the  assignees 
to  give  aecarity  for  costs. 

CAi//«i  ahewed  cause,  anbmitting,  that 
the  appiicatien  ought  to  have  been  made 
earlier;  and  that,  at  all  events,  the  security 
ahould  be  limited  to  coata  incurred  sub- 
aequently  to  ihe  appoiaimeDt  and  interfe- 
rence oC  ihe  assignee. 

Batlbt,  B.-— Aa  the  assignees  are  to 
receive  the  benefit  of  all  the  proceedings, 
they  ought  to  give  aecority  for  all  ihe  costs. 
With  respect  to  the  lapse  of  time,  on  a  mo- 
tion to  fei  «aide  prooeedings  for  irregularity, 
a  party  may  be  too  late,  aa  he  comes  to 
aak  a  favour ;  but,  here,  it  ia  a  matter  of 
right  thai  ia  «sked, 

R^le  absalmte. 


i.} 


cox  1^.  TViiooir. 


1833. 
Mays. 

Practice. — Irregularity. 

A  defendant  cannot  wait  until  theemuing 
term  to  take  advantage  of  un  irregularity 
in  the  service  of  process  in  the  vaeatim:  but 
he  is  bound  to  apply  promptly  to  a  Judge  at 
chamberi. 

In  the  early  pari  of  the  vacation,  prpc^^is 
in  this  case  was  served  in  iAif^^u^x  in- 
stead of  Surrey.  No  decIaraMon  bad  been 
delivered,  when — 

R.  V.  Richards  obtained  a  rule  to  set 
aside  the  aervice,  for  irregularity. 

Ball^  on  shewing  cause,  aubmittedt  that 
the  appilicaiion  waa  tpo  late,  aa  the  iri;iegu- 
larity  ought  to  haye  been  takeji  a^vanti^e 
of  promptly,  by  pummona  i^^fiire  a  J  udge  i^t 
chj^mbers. 

The  Court  were  of  thai  opinioi^  b^^,afid, 
that  as  t)ie  ^ase  aQTected  the  practice  of  all 
the  Coiirt^i  th^  rule  should  ^^i^)4.0YI9ff  wntil 
they  had  c^ui^ed  jhe  o^er  j[udg^8|r- 
now— 

Baylvt,  B.^^aiJ— I  jffiy^  coQsu|ted,  tlic 
Judges^ of  the  ptiier  ^ourt^/an^  Uiey  .all 
agree  in  the  opinion  we  ei>t^riaiiied«  that 
the  iefaOMt  pttfipt  rot  tj^j^jp?  ^vUcH.pH 
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the  term  to  make  bis  application,  but  was 
bound  to  apply  to  a  Judge  at  chambers. 
The  short  reason  is.  that  a  plaintiff  has  a 
right  in  the  vacation  to  proceed  with  his 

cause. 

Rule  discharged^  mUk  cosU* 


18^4         r  GIBSON   AND   AVOTHBS,   A88IG- 
1833.        \        HEE8,     V,    HUMPHREY    AND 
^»y»-     I       ANOTHER. 

S/teriff— Bankrupt. 

The  Court  will  not  stay  proceedings  in  an 
action  by  assignees  of  a  bankrupt  against  a 
sheriffs  for  the  value  of  goods  of  the  hank" 
ruptf  sold  by  him  under  an  execution,  on  his 
restoring  the  goods ^  or  paying  the  sum  for 
vohich  they  mere  sold  into  court,  if  the  plam* 
tiffs  claim  any  special  damage,  or  there  is 
any  dispute  about  the  price f  or  the  amount  to 
be  recwered. 

This  was  an  action  of  trover,  by  the  as- 
signees of  a  bankrupt,  to  recover  the  value 
of  furniture  and  fixtures  sold  by  the 
sheriff  of  Middlesex,  under  n  feri  facias, 
in  which  the  sheriff  had  obtained  a  rule, 
calling  upon  the  plaintiffs  to  shew  cause 
why,  on  payment  o£  the  sum  for  which  the 
furniture  was  sold,  and  on  restoring  the 
fixtures  to  the  house  from  whence  they 
were  taken,  proceedings  should  not  be 
stayed. 

From  the  affidavits  it  appeared,  that  the 
sheriff  seized  the  furniture  and  fixtures  in 
a  public-house,  kept  by  the  bankrupt,  on 
the  14th  of  January,  on  which  day  he  had 
notice,  that  the  bankrupt  had  committed 
an  act  of  bankruptcy,  and  that  a  fiat  would 
be  issued  against  him.  Accordingly,  a  fiat 
issued  on  the  18th,  on  an  act  of  bankruptcy 
committed  before  the  seizure  :  of  this  the 
sheriff  had  notice ;  but,  on  the  24th,  sold 
the  furniture  and  fixtures,  and  the  fixtures 
were  removed.  After  the  sale,  the  house 
was  also  sold  for  the  benefit  of  a  mortgagee; 
and  it  was  sworn,  that  by  the  removd  of 
the  fixtures  the  sale  of  the  house  was 
much  prejudiced.  ' 

W.  H,  Watson  shewed  cause. — He  sub- 
mitted, that  the  Court  would  not  try  the 
value  of  the  furniture  and  fixtures  by  affi- 
davits, but  leave  that  question  to  a  jury. 


Where  "H^h  wtt  ho  dis^  'ibirttt  VrfiMfc', 

Sroceedjngs  inight  be  AtHjed  tipon  tlie  itf^'^ 
elivery  of  an  articlei  inch  as  a  sftam^ 
enginci  or  the  like ;  but  the  damage  "ofihe- 
assignees  dep^nde'cf  on    the  amoimt  )br 
which  the  mortgagee  oonid  prove  on  At 
bankrupt's  estate,  which  could  not  be  esti- 
mated by  the  Court.     The  sheriff  was  not 
entitled  to  the  assistance  df  die  Court;  ai 
he  sold  after  notice  of  bankmptcj;  and 
after  the  flat  issued. 

Flatt,  contra,  contended,  that  as  tlie 
sheriff  had  acted  furly,  and  sold  the  goods 
in  the  ordinary  mode,  he  Was  entitled  to 
the  assistance  of  the  Conrt.  The  assignees 
could  not  recover  more  than  tiie  amountef 
the  sale,  and  if  any  damage  had  been  sas- 
tained  in  the  sale  of  the  house,  it  would 
not  fall  upon  them,  but  on  the  mortgagee. 


Lord  Ltndhtjrst,  C.B.  —  Whefe 
sheriff  acts  fairly,  the  Court  is  alwiiys'ni^ 
clined  to  protect  him ;  but»  in  this  cas^,  if 
we  were  to  interfere^  wa  should  be  assi|oi- 
ing  the  province  of  a  jury,  as  the  questioo 
is  purely  as  to  the  amount  of  dami^c% 
This  question  the  plaintiff,  if  he  pleai^ 
has  a  right  to  try. 

Batley,  B. — ^The  cases  have  only  gone 
to  this  extent — that  the  Court  will  stay 
proceedings  on  payment  of  costs,  on  the 
chattel  alleged  to  have  been  converted 
being  restored,  or  the  value  thereof  paid 
into  court,  where  the  plaintiff  claims  no  spe- 
cial damage,  and  th€re  is  no  dispute  about 
the  price  or  the  amount  to  be  recovered; 
but  they  cannot  interfere  if  the  parties 
do  not  agree  as  to  the  amount.  Tbe 
sheriff,  instead  of  selling,  might  have  ap- 
plied to  the  Court  under  the  Interpleader 
Act ;  but  he  is  now  precisely  in  the  sane 
situation  as  any  other  person. 

The  other  Barons  concurred. 

Kyte  duehafgeA 


1889 
Mays 


'..{ 


THE  KING  V.  TBB  "SUtBlff^ 
HIDDLESEX,  M  d  COtUe'V 
DUNCOXBS  O.  CRISPj    '    ^-   ' 


Practice. — Irregularity — Nid/hsi  f^>,AF 
—Costs. 

An  informality  in  the  motkt  4jfUH,is 
omitting  td  mention  where  lAe  4a9l  iM'^it- 
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m^ete^ji^s  0r  freehotaerst  does 
ifjAmiifip  treat  tke  notice  om 


\plAf^^  ^•^J^^<>cefamgM  far  hre- 
plft, costs  9pt  givfsn  unUss  pxaytq  for 

Mi.jwtice  of  bail  id  this  cause  having 
ed  to  describe  the  bail  as  housekeepers 
^holders,  or  to  give  their  place  of  resi- 
I  for  six  months,  the  pUintiflT  treated 
i  anllitT,  and  obtained  an  attachment 
|i  the  sheriff. 

ice  obtamed  a  rule  to  set  aside  the 
for  irregukrity, — 
j^tiktmeA  cause ;  but — 

a  Coyai  said — That  the  informah'ty 
i  notice  did  not  entitle  the  plaintiff  to 
\^4»M  nullity  {  and,  therefore,  that  the 
inent  was  irregular. 

lev  then  applied  for  coats. 
^ST,  B. — The  rale  does  not  pray  for 
^  and'  1  consider  it  as  the  clear  and 
IJnactice,  that  the  Court  cannot  give 
'4nan  is  asked  for  by  the  rule. 

.,  Ruk  absoluUt  nitkout  costs. 


lU 


IS. 


(SAKJEANT  V.  COWA^  AND  AN- 
\  OTHER. 

tfiff^^LiabiUiy* 

f  sheriff  of  Middlesex  having  obtained 
femU  and  issued  a  fieri  facias  to  the 
Wf  the  sker^*s  attorney  indorsed  on  the 
he  name  qfa  sheriff's  officer^  who  exe- 
the  tnit  and  received  the  proceeds  of 
le  of  the  goods  seized  from  the  coroner's 
%  Imt  did  not  pay  them  over  to  tJie  shC' 
Tibf  goods  sold  having  been  ajterrvards 
id  and  taken  away  from  the  purchaser 
third  party^  the  purchaser  brought  an 
.  against  the  sheriff  for  the  purchase* 
l-i^rr^HeUif,  that  it  was  not  maintainable^ 
li  <lfficeT.  was  the  qfficer  of  the  coroner 
Hd^qf  the  sheriff,  and  the  defendants 
wi  so  connected  with  the  transaction  as 

lUfvpsit  %;ainst  the  defendants  (the 
|dCiMiddlese9()f  for  money  had  and 


received    under    the     following    circum- 
stances: 

The  defendants  having  obtained  a  ver« 
diet  and  judgment  in  an  action  of  debt  on 
a  bail-bond  against  one  Widgeon,  issued 
af.fa»  directed  to  the  coroner  of  Middle- 
sex. "'Tli\?  iunne  of  Simpson,  an  officer  of 
the  sheriff  of  Middlesex,  was  indorsed  on 
the  writ  by  the  attorney  of  the  sheriff,  ac-' 
cording  to  the  usual  course  of  practice  in 
the  sheriff's  office  to  indorse  on  the  writ 
the  name  of  the  officer  who  is  to  execute 
it.  Simpson,  under  the  writ,  seized  a 
barge  as  the  goods  of  Widgeon,  which  waa 
sold  by  the  broker  of  the  coroner  to  the 
plaintiff.  The  plaintiff  pud  the  broker, 
who  handed  the  money  over  to  Simpson, 
but  Simpson,  for  certain  reasons,  which  he 
stated,  did  not  pay  it  to  the  defendants. 
The  barge  was  afterwards  taken  by  per- 
sons claiming  property  in  it,  and  the  plain- 
tiff brought  the  action  to  recover  the 
amount  he  had  paid  for  it,  as  on  a  failure 
of  consideration.  Gumey,  B.,  before  whom 
the  cause  came  on  for  trial,  at  the  last 
Middlesex  Sittings,  being  of  opinion  that 
Simpson  was  the  officer  of  the  coroner, 
and  that  the  defendants  were  not  connect- 
ed with  the  transaction,  noOsuiteA  the 
plaintiff;  and  now — 

/•  fVilliams  moved  to  set  aside  the  non^ 
suit,  contending  that  Simpson  was  the 
agent  of  the  sheriff  for  the  execution  oT 
the  writ. 

Loan  Lymdhurst,  C.B. — tn  this  instance 
he  acted  as  the  officer  of  the  coroner. 
Probably,  in  these  instances,  the  sheriff 
allows  the  coroner  to  make  use  of  his  ma- 
chinery, but  then  it  is,  pro  hdc  vtce,  the 
machinery  of  the  coroner.  The  coroner  is 
bound  by  law  to  execute  the  writ. 

Batlet,  B. — Can  you  put  it  higher  than 
this,  tliat  the  attorney  of  the  defendants, 
by  putting  Simpson's  name  upon  the  writ, 
requested  the  coroner  to  employ  Simpson 
to  execute  it?     When  the  coroner  com^ 

glies  with  that  request,  and  so  employs 
im,  he  becomes  the  coroner's  officer. 

Gurnet,  B.— It  did  not  even  appear  at 
what  time  the  name  waa  indorsed  on  the 
writ. 

Rule  refused. 
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Dn  Hispectiog  the  jnrat  of  the 
neeution,  we  find   that  the 
gi^rn  before  that  day,  which 
to  that  objection. 
Barons  concurred. 

luTe  Jot  the  aHachment ;  rule 
Jar  ietling  aside  the  award 
discharged,  nilhoul  costs  on 
either  motion. 


DYKE  V.  EDWARDS. 

IS  in  case  of  a  Nousuit, 

It  in  case  of  a  nonsuit  may  be 
t  a  term  has  elapsed  after  a 
ts  of  the  day  for  not  proceed-' 
nd  the  plaint'^  has  not  given  a 
trial, 

iffy  in  B^Iichaelmas  term,  ob- 
of  the  day  for  not  proceeding 
no  new  notice  of  trial  having 
)  Hilary  term, — 
r,  in  the  present  term,  ob- 
for  judgment  as  in  caaeofa 

i  in  shewing  cause,  relied  on 

ry  term,  2  Will.  4,  which  di- 

no  judgment  as  in  case  of  a 

be  allowed  after  a  motion  for 

t  proceeding  to  trial  for  the 


w. — Not  giving  notice  of  trial 
m  was  a  new  default,  and  en- 
fendant  to  move. 


•lODALL  V,  RAWCLIFFB. 

f  Note — Action. 

Usni  having  given  a  promissory 
mtyfor  the  payment  of  certain 
ntributions,  fines,  and  interests 
!A0  payee  sued  for  arrears  due, 
zognovit  for  t/ie  amount  thereof 
mh  he  afterwards  received,  and 
pt  for  the  debt  and  costs  in  the 
adgment  nras  entered  up  on  the 
Mdf  that  a  second  action  couid 


not  be  maintained  on  the  note,  for  mbsequent 
arrears. 

This  was  an  action  against  the  defendant 
as  the  maker  of  a  promissory  note  for  100/., 
payable  on  demand,  with  interest.  The  de- 
fendant pleaded  the  general  issue. 

At  the  trial,  before  Alderson,  J.,  at  the 
Spring  Assiiet  for  York,  it  appeared,  that 
the  plaintiff  sued  as  the  trustee  of  a  money 
dub,  called  the  Commercial  and  Building 
Society,  of  which  the  defendant  was  a 
member.  The  defendant,  together  with  two 
sureties,  gave  the  note  to  secure  certain 
quarterly  contributions,  6nes,  penalties,  and 
interest  on  100/.  received  by  him  as  a  share 
out  of  the  funds  of  the  society. 

In  1880  an  action  was  brought  on  tlie 
note  by  the  plaintiflT  against  the  defendant 
and  his  sureties  to  recover  17/.  18t.,  the 
arrears  then  doe,  and,  shortly  before  the 
cause  was  to  be  tried,  the  plaintiff  agreed 
to  accept  the  defendant's  cognovit,  provided 
it  included  all  arrears  due  up  to  June  1831. 
Accordingly,  the  defendant  gave  a  cognovit, 
in  which  it  was  stipulated  that  no  judgment 
should  be  entered  up,  or  executioD  issued, 
until  the  SSrd  of  May  then  next,  in  default 
of  the  payment  ofiSl.  I7s.,  being  the  debt 
in  the  action  and  costs ;  and  that,  in  case 
the  plaintiff  should  enter  up  his  judgment  in 
default  of  payment,  he  should  be  at  liberty 
to  levy  the  said  sum  of  28/.  lis,,  together 
with  the  costs,  &c.  The  plaintifTs  attomies 
afterwards  received  and  gave  a  receipt  for 
40/.,  the  debt  and  costs,  and  no  judgment 
was  entered  up  in  that  action.  The  present 
action  was  brought  to  recover  the  amount 
of  contributions  and  fines  due  from  the  de- 
fendant from  the  1st  of  June  1831  to  the 
5th  of  September  1832. 

The  learned  Judge  nonsuited  the  plaintiff, 
on  the  ground  that,  after  the  cognovit  and 
payment  and  receipt  in  the  former  action,  a 
second  action  was  not  maintainable ;  and 
gave  the  plaintiff  leave  to  move  to  enter  a 
verdict ;  accordingly, 

Alexander  now  moved,  submitting,  that 
parol  evidence  was  admissible  for  the  plain- 
tiff to  prove  that  the  payment  and  receipt 
were  applicable  to  the  amount  of  instalmenis 
for  which  the  cognovit  was  really  given. 
No  judgment  bad  been  entered  up  on  the 
cognovit;  and,  dierefore,  it  was  not  plead- 
able in  bar  or  conclusive  in  evidence,  and, 
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EXCHEQUER  OF  PLEAS,  &c. 


in  the  first  action,  the  ptaintifF  conld  not 
have  recovered  the  100/.,  but  only  the  io- 
stalmenta  then  due. 

Loan  LYMDHuasT,  C.B. — ^This  note  is  in 
the  simple  and  ordinary  form.  Your  object 
is  to  give  it  a  different  character,  and  to 
make  it  a  new  contract.  Can  you  do  that 
by  parol  evidence?  You  cannot  hold  a 
common  promissory  note  as  a  continuing 
guarantie,  nor  can  you  proceed  in  two  ac- 
tions upon  one  note. 

Batlbt,  B. — On  a  note  in  tliis  form,  your 
right  to  sue  is  entire;  and  although  you  may 
have  once  recovered  a  limited  amount  only, 
you  cannot  sue  for  the  remainder,  because 
that  would  be  to  contradict  by  parol  the 
terms  of  the  cognovit  and  receipt.  They 
might  be  explained,  but  they  cannot  be 
contradicted  by  parol.  These  documents 
declare  28/.  I7s.  to  be  the  whole  amount 
of  the  debt  due.  You  never  could  have 
had  more  than  one  remedy  on  the  note. 
You  obtain  a  cognovit,  by  which  you  have 
the  benefit  of  a  judgment,  and  a  judgment 
would  have  merged  the  original  demand, 
aa  it  would  have  passed  di  rem  judica* 
tam^  and  you  could  no  longer  have  sued 
upon  the  security.  The  party  might  never 
have  given  the  cognovit,  unless  the  note 
was  to  be  extinguished  in  the  same  manner 
as  by  a  judgment.  It  would  be  very  diffi- 
cult to  say,  that  the  aom  you  received  by 
virtue  of  the  cognovit,  was  not  the  amount 
of  debt  and  costs  in  the  first  action ;  and 
you  had  no  right  to  sue  more  than  once, 
unless  you  had  taken  a  note  payable  by 
instalments,  upon  which  you  might  have 
sued  as  the  instalments  became  due. 

Rule  refused. 


1833 
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lAWSOK  V.  ROBINSON. 


Practree.— Notice  of  Trial 

In  country  causes,  "  short  notice  of  trial,'' 
under  all  circumstances,  means  four  days 
peremptorily, 

I 

The  defendant  having  obtained  time  to 
plead,  on  taking  "short  notice  of  trial,"  did 
not  deliver  his  rejoinder  until  the  27th  of 
February,  on  which  day  the  plaintiff*  deli- 


vered rhe  WmfUftfr,  vvith  nMk*  oC'tiliViBr 
the  York.  Assisea,  tile  cmntniasian^^Qf: 
which  wais  the  2ihI  df  M#ifcl^  -  :<>«  '^.iV 

Hutchinson  obtained  ■  YbU-  ti{iMi^i|idi! 
the  verdict  ftr  the  phiiiHtflg.  for ^9§gdtmkf 
in  not  giving  propernoliee  of  trial.  ^^     '": 

Alexander  ahewed  cause,  sMtM^,  that  it 
was  the  understanding  of  the  pioftsiii^ 
although  there  was  no  express  aulbdriiyi 
that  short  notice  of  trial  did  not  necMSriiy 
mean  four  days  under  ail  circnnstaooeit 
but  that,  if  the  defendant,  by  his  delay,  bad 
been  instrumental  in  contracting  the  ptrioi 
for  notice,  he  could  not  raise  the  objection 
that  it  was  not  given  in  time. 

Per  Curiam, — ^By  the  terms  '*  short  aotiie 
of  trial,"  the  plaintiff*  is  bound  Co  give  km 
days'  notice  in  country  causes.  Rule  58,  fl. 
T.  i  Will.  4.  expressly  provides,  tbM  ibort 
notice  of  trial  shall,  in  country  cmsea^  ke 
taken  to  mean  four  days.  If,  (M/i  the  itate 
of  the  pleadings,  the  parties  oannet  go  to 
trial,  and  a  longer  notice  be  neceaaary,  ttey 
ought  to  introduce  tenna  into  the  order  to 
meet  that  difficulty. 

Rule  ahsokle. 


1833. 
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ALSTON  V,  UNDERBILL. 


Action,  Commencement  of. 

The  suing  out,  and  not  the  sertiee,  oftk 
writ  of  summons,  is  the  commencement  of  tin 
action  for  all  purposes  since  the  Umf^iw^ 
of  Process  Act. 

The  defendant  having  been  arrestfld'di 
the  1st  of  April,  and  the  last  of  tlie  eiglit 
days  for  putting  in  bail  happening  lei  fall 
between  the  Thursday  before  and  tbe  Wc(t 
nesday  hfter  Easter  day,  puratiarttld  t  W«4k 
c.  39.  s.  11,  the  time  for  potting  in  bai 
expired  on  Wednesday  the  1 0th  of  Aplft 
On  that  day,  the  plaintiff  took  aA  asslgi- 
ment  of  the  bail  bond,  and  issued  a  writ  d 
aummons,  which  was  serred  on  the  tialta 
the  11th.  I    •;•' 

Thesiger  had  obtained  a  rule  to  aetaiih 
the  proceedings  on  the  bail  bond,  da <ria 
ground,  that  the  action  thereon  had  bMi 
commenced  too  soon. 

Erie  shewed  cause,  contending,  that  the 
service  of  the  writ  was  the  commencemest 
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timt  Am^9  WUlkmuf  SamJL  l,  c. 
ril>ilibM  down  that  '*&  bill  of 
X  or  bliitt  may  be  considered  by 
kiff  f  itiltr  u  the  commencemeni  of 
W^MpfoetM  to  bring  the  defen- 
>  fonit,  M  it  beet  lerves  hie  inter- 
l,Bi$l  V.  WUdiBg  (IX  ^here  it  was 
L^e  pleintiff  might  prove  e  cauee 
before  the  bill  filed,  though  after 
Mied  out,  even  in  the  case  of  bail- 
ieee.  He  alio  cited  Dent  v.  Wat" 
\  an  authority,  that  the  aisignment 
il  bond  waa  regular. 

T,  B. — The  auignment  may  be 
soon  as  the  bail  bond  is  executed ; 
vetjion  ought  not  to  be  commenced 
holt  ia  made.  Here,  the  writ  ta 
pi  the  lltlw-but  it  is  sued  out  on 
\  j^d.  by  the  late  act  of  pariiament 
H>  doubt  tliat  the  suing  out  of  the 
luponioDS  is  the  commencement  of 
Bbf  every  purpoee. 
khar  Barons  concurred. 

RmU  abiobUet  with  costs. 


{ 


aOPEa  V.   8BBA8BT   AND  AN- 
OTHER. 


otu  Arrest — Costs, 

mtiff,  who  has  arrested  for  the  value 
liUu  of  goods  supplied,  is  not  liable 
munrr  4S  Geo,  3.  c.  46,  if  part  of 
r,  which  were  supplied  on  sale  or 
me  been  sent  back^  and  received  by 
nan  without  his  personal  knowledge 
H  of  the  arrest. 

laintiQ* supplied  the  defendanta  with 
I  the  amount  of  48/.  1^.  5ii,  for 
p  the  defendants  were  arrested  and 
liL  At  the  trial,  and  from  the  affi- 
»  appeared,  that  a  tea-urn,  of  the 
t4L  4f.|  which  waa  amongst  the 
i^  sent  on  sale,  or  delivery,  had 
Htf^j  und  delivered  to  the  shop- 
he  plaintiflf^  which  he  did  not  know 
^jtime  of  the  arrest.  The  jury, 
ifijpliad  /^  verdia  for  44/.  Ss.  3>d. 

,!L><<f(f))7T«(B  Rip.  4. 


Manaing  moved  for  a  rule  to  shew  cause 
why  the  defendants  should  not  be  allowed 
their  costs  under  statute  43  Geo.  3.  c.  46. 
8.  3,  submitting,  that  the  amount  of  the  ex- 
cess, for  which  the  defendants  were  arrested 
over  the  sum  recovered,  was  immaterial^  as 
the  act  rendered  it  imperative  on  the  Court 
to  give  the  defendanta  costs ;  and  he  cited 
Day  v.  Pic/on  (1)  and  Donlan  v.  Brett  (2). 

The  Court  said,  that  no  such  construe* 
tion  had  ever  been  put  upon  the  act ;  and 
that  the  circumstances  or  the  case  shewed, 
that  the  plaintiff  had  reasonable  and  proba- 
ble  cause  for  arresting  the  defendants  for  the 
value  of  all  the  goods  originally  supplied, 
as  he  did  not  know  that  any  had  been  re 
turned. 

Rule  refused. 


1835 


BILL   V.    BCAIfLB. 


} 

Practice. — Distringas. 

To  obtain  a  distringas^  a  copy  qfth^  writ 
of  summons  must  he  left  at  the  last  time  of 
calling. 

The  affidavit  in  support  qf  a  motion,  by 
Peiersdorjft  in  this  case,  for  a  dufiwM, 
and  in  similar  motions  bv  Price  and  Uod' 
son,  stated,  that  a  copy  of  the  writ  of  sum- 
mons had  been  lefl  at  the  defendant's  dwell- 
ing-house at  the  second  time  of  calling. 

The  Court  said,  that  tlie  copy  ought  to 
be  left  at  the  last  time  of  calimg,  a?  that 
was  the  day  from  which  the  time  K>r  enter- 
ing an  appearance  was  to  be  reckoned ;  but 
they  stated,  that  as  it  was  desirable  that 
there  should  be  a  uniformity  of  decision 
upon  the  point,  they  would  consult  the  other 
Judges.     On  a  subsequent  day, 

Lord  Ltndhurst,  C.  B.  said^We  have 
conferred  with  the  Judges  of  the  other 
courts,  and  all  the  Judgea  are  of  opinion, 
tliat  the  copy  must  be  left  at  the  last  time 
of  calling. 

Rules  refMsed, 

(1)  lOB.  &C.  120;s.c.  5M.  AcR.  SI. 
(t)  10  B.&C.  lit;  ■i.c.5M.iiR.ie9;'aLaw 
Jonra.  K.3.  94.  


I  ■    .L;i:jj;il.    i*»ti 
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1833.     ^      of  vidoQ  t.'  HotDiK  ANiy 


CLOWH. 


What  is  necessary^  on  moving  to  discharge 
a  forfeited  recognizance. 

Biggs  Andrews  moved  to  discharge  a 
recognizance  forfeited  at  tbe  Acsises ;  and 
eitreated  ii^to  this  court.  Iti  answer  to  a 
question  firom  the  Court,  he  stated^  (hat  he 
had  no  constat  of  the  proceedings. 

Batley,  B.  said— 'fhat  is  neoessaryt  that 
wc  miy  see  what  the  recognizance  is,  and  the 
motion  should  be  made  on  one  of  the  days 
in  the  week,  when  the  treasurer's  reifiiem- 
brancer  is  present  in  court,  and  notice  of 
motion  should  be '  given  to  him  and  to  the 
soiicitor  of  the  Treasury. 


.  •   ! 


1618. 


I.  ■• 


VenuCf  CJuinging 


njikvn  0.  TBBW. 


*■  The  venue  may  be  changed  by  the  defen* 
dant  an  (he  common  affidavit^  in  an  action 
upon  a  written  agreement  to  repay  money 
borrowed  on  a  day  named^  and^  if  not  then 
paidf  to  give  a  mortgage. 

Assumpsit  on  the  following  agreement : — 

'*  X  have  this  day  borrowed  of  —  Slade 
^501,  at  5L  per  cent,  interest,  and  have 
deposited  securities  in  liis  hands,  and  pro- 
mise to  pay  it  next  July  the  Ist,  and  if  not 
then  paid,  the  said  —  Slade  to  have  a  right 
to  call  for  a  mortgage  of  the  premises ; 
dated  January  31,  1852.  Mem.— that  50/. 
since  borrowed  is  on  the  same  terms." 

Wigbtman  having  obtained  a  rule  to 
chapge  the  venue  on  the  common  afiSdavit 
by  the  defendant, — 

/.  Jervis  shewed  cause,  contending  that 

as  the  action  was  on  a  written  contract, 

'ill'  thq  nature  of  a  promissory  note,  the 

'  venUe  could  not  be  cnanged,  except  upon 

special  gtbundft. 

Lord  Lyndhurst,  C.  B. — Tlie  venue 
cunnot  be  changed,  unless  upon  some  spc- 


.} 


IS99,       ><    CaMBALOW  B.  FREEMAN. 

Arrest, 

A:d^f^fkJ^inhoJia9  bee/a  discharged  ou4 
of  custody,  on  a  representation  that  he  ca^ 
and  will  Main  an  aoctpiance^fot  debt  am 
costs  forthwith,  \f  he  fail  to  plo  sp,  may  ^ 
arrested  a  secdhd  thne,  without'  a  Judg^ 
ordeTf  an  ike.MUfni  affidavit  oj 


The  plaintiff  having  arrested  tbe  defen- 
dant on  mesne  process  op  xl^a  2M^  of 
February  last,  agreed  to  discharge  iom  out 
of  custody,  on  a  representation  by  the  d^ 
fendant,  that  a  friend  at  Cheltenham  would 
give  his  acceptance  for  debt  and  coats,  aod 
on  undertaking  that  he  would  obtain  tucli 
acceptance  forthwith.  Tb^  acceptance 
not  having  been  given  on  the  9th  of  Aprili 
the  defendant  was  arrested  on  a  fresh 
capias^  without  a  fresh  affidavit  to  hold  to 
bail ;  and — 

^rcA6o/</ obtained, a  rule  nisi  to  discharge 
him  out  of  custody. 

W,  H.  Watson  shewed  cause. — Tl^!«  ' 
not  a  case  within  R.  7.  H.  T.  2.  Will  4,  as 
the  second  arrest  was  not  '* after  a  nonpros, 
nonsuit,  or  discontinuance."  Puchford  ^^ 
Maxwell  (\^  is  in  point,  i^  there  the  defeo- 
dant,  on  being  arrested,  gave  the  jdai^tifl' a 
drafl  for  part  of  his  deb(,  aqd^  propused  to 
settle  the  remainder  in  a  few  days;  the 
draft  was  dishonoured*  and,it.w|as  heldtut 
an  arrest  a  second  l^iine  oi^  the  tanie  ^ 
davit  was  regular. 

Archboldf  contra.— Undoubtedtj  thj^case 
cited,  shews  that  this  arres't  was  not  tex- 
atious,but  it  is  a  case  within  thci  spirit  ^f  the 
rule  of  court,  as  there  was  subsi^sDtiallji 
according  to  the  meaning  of  .ti||iEtryIi^.> 
discontinuance. 


(1)  6  Term  Rep.  52. 


. .  I 
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W  ICurwm. — On  (lie  faith  of  ohtaining 
icceptance  immediately,  the  clcfemlani 
dischairgei!  out  of  custody.  Ample 
I  wai  allowed,  and  he  did  not  obtain 
aeceptance,  nor  does  he  now  assert  the 
JiofThe  representation  that  he  could 
in  it.  The  plaintiff,  therefore,  was 
IBed  in  arresting  him  a  second  time,  as 
rule  of  court  does  not  extend,  nor  was 
nded  to  extend,  to  a  case  of  this  dc- 
ption. 

Rule  discharged^  with  casts. 


IN  THE  EXCHEQUER  CHAMBER. 
593.      >     aMTTH  9.  LATHAM. 

[^In  Tjrrorfrom  the  King'*  Bench,] 

'xckeqwer  Bills — Paytnaster — Appoint- 
i — Evidence, 

'*Ae  i^Sce  of  Paymaster  of  Exchcfjucr 
\  under  44  Oeo.  3.  c,  \,  is  not  an  office 
ng  good  behaviour,  or  for  life,  but  during 
pleasure  of  the  Lords  Commissioners  of 
Treasury, 

f  general  appointment  by  tlie  Lords  Com' 
ionerSf  though  under  seal,  does  not  give 
niatefor  life,  as  they  liave  no  authority, 
rr  the  act,  to  grant  more  than  an  estate 
ng  pleasure, 

a  nil  action  for  money  had  and  received 
ided  on  the  appointment  of  the  defendant 
\e  same  office,  and  to  the  receipt  of  the 
e  salary  as  the  plaintiff,  a  new  appoint' 
i  qf  the  defendant,  in  the  place  if  the 
i^liffi  is  a  sufficient  determination  of  the 
\tmre  of  the  commissioners,  that  the  plain" 
tkould  continue  in  the  office,  and  a  legal 
calioM  of  the  former  appointment,  al» 
igk  in  such  former  appointmettt  no  power 
Tooke  was  reserved,  and  the  latter  con* 
$  no  clause  of  revocation, 
n  suck  action,  the  fact  of  the  resignation 
he  plaint^  is  immaterial,  and  therefore, 
augk  recited  in  the  deed  of  afipointment 
Itf  defendant^  need  not  be  proved  by  him, 

^rror  on  a  bill  of  exceptions,  in  an  ac- 
.  6f  assumpsit,  for  money  had  and  re- 
'ed,  with  a  plea  of  the  general  issue. 
Lt  the  trial,  before  Lord  l*cnterdcn, 
J.,  at  the  Middlesex  Sittings,  after 
^haelmas  term,  I8SS,  the  plaintiff  put 
New  Scries,  II.~- Exciieo  Pl. 


in  an  instrument,  elated  the  ^Ist  of  June 
1811,  under  the  hands  and  seals  of  three 
of  the  Lords  Commissioners  of  His  Ma- 
jesty's Treasury,  by  which,  after  recitin^^ 
that,  by  a  writing,  dated  the  2Snd  of  April 
1811,  J.  Planta,  E.  £L  Nevinson,  and  H. 
Jadis,  esquires,  had  been  constituted  and 
appointed  to  the  office  of  paymasters  of 
exchequer  bills,  at  a  salary  of  400/.  a  year 
each,  and  that  Planta,  one  of  the  paymas- 
ters so  appointed  as  aforesaid,  had  resign- 
ed his  said  olllce,  they,  the  Lords  Commis- 
sioners, nominated,  constituted,  authorized, 
and  appointed  the  plaint  iff,  together  with 
the  said  E.  H.  Nevinson,  and  H.  Jadis, 
to  be  the  paymaster  or  paymasters  of  all 
and  every  the  sums  of  money  which  should 
from  time  to  time  be  reserved  and  set  apart 
for  paying  off,  discharging,  and  cancelling 
all  exchequer  bills,  &c. ;  and  the  plaintiff 
was  thereby  required,  jointly  with  the 
said  E.  II.  Nevinson  and  H,  Jadis,  to  obey 
and  perform  all  rules,  orders,  and  instruc- 
tions relating  to  the  execution  of  the  said 
office  of  paymasters,  as  had  been,  or 
should,  or  might  from  time  to  time  be  given 
by  the  Commissioners,  or  the  High  Trea- 
surer, or  Commissioners  of  His  Majesty's 
Treasury  for  the  time  being,  for  that  pur- 
pose. And  they  thereby  directed  and  ap- 
pointed, that  the  yearly  fee  or  salary  of 
400/.  should  be  paid  to  each  of  them,  the 
said  E.  H.  Nevmson,  H.  Jadis,  and  the 
plaintiff,  to  be  retained,  kept,  and  received 
by  Nevinson  and  Jadis,  from  the  time  the 
same  was  last  paid  to  them,  and  by  the 
plaintiff,  from  the  day  o£  the  date  thereof, 
quarterly,  out  of  the  monies  that  had  been 
imprested  to  the  said  J.  Planta,  E.  H. 
Nevinson,  and  H.  Jadis,  or  that  should^ 
from  time  to  time,  be  imprested  to  Nevin- 
son, Jadis,  and  the  plaintiff,  during  their 
continuance  in  the  said  trust,  and  to  be 
allowed  on  their  account  or  accounts  ac- 
cordingly. And  it  was  provided  that  the 
plaintiff  should  not  intermeddle  in  the  ex- 
ecution of  the  office  jointly  with  Nevinson 
and  Jadis,  until  he  should  have  given  such 
security  for  the  due  performance  thereof, 
as  should  be  approved  of  by  the  Commis- 
sioners, or  the  High  Treasurer,  or  the 
Commissioners  of  His  Majesty *s  Treasury 
for  the  time  being. 

The  plaintiff  further  gave  in  evidence, 
certain  admissions,  by  which  it  was^  amongst 

fl 
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otber  things  admitted,  that  the  plaintiff 
had  given  the  requisite  security  for  the 
due  execution  of  the  office,  and  that  the 
plaintiff  had  (under  and  by  virtue  of  the 
appointment)  performed  the  duties  of  his 
office  of  one  of  the  paymasters  of  exche- 
quer bills,  and  received  the  emoluments 
thereof  from  the  ZUi  of  June  1811,  up  to 
the  Uthof  June  1824. 

The  plaintiff  then  produced  Nevinson  as 
a  witness,  who  proved  that  he  had  been 
appointed  in  September  1810,  in  the  place 
of  a  former  paymaster.  That  the  former 
paymaster  had  been  removed  from  his 
office,  after  an  investigation  into  his  dfficial 
conduct,  before  a  committee  of  the  House 
of  Commons.  Nevinson  produced  his 
appointment,  which,  after  redting  the  ap- 
pointment of  the  former  psymaster,  in 
whose  place  Nevinson  was  thereby  appoint* 
ed,  contained  an  express  revocation,  the 
words  being  "  which  said  writing,  or  con- 
stitution, we  do  hereby  revoke  and  deter- 
mine." Nevinson  proved  also,  that  he  had 
held  his  ofiSce  from  the  1  Ith  of  September 
1810,  until  the  present  time,  and  that 
during  the  whole  of  that  period,  there  had 
always  been  three  paymasters  of  exchequer 
bills  and  no  more,  and  that  he  had  never 
heard  of  there  having  been  at  any  one 
time  prior  to  the  11th  of  September  1810, 
more  than  three  paymasters  of  exchequer 
bills,  nor  did  he  believe  that  there  ever 
had  been  more  than  three  at  one  and  the 
same  time.  That  from  June  181 1,  to  June 
1824,  the  plaintiff,  in  conjunction  with  the 
witness  and  Jadis,  had  acted  as  the  three 
paymasters  of  exchequer  bills,  and  that 
the  plaintiff  had  ceased  to  act  on  the  last- 
mentioned  day.  That  on  the  5th  of  July 
'1824,  the  defendant  entered  upon  the  du- 
ties of  the  office  of  one  of  the  three  pay- 
masters of  exchequer  bills,  so  previously 
exercised  by  the  plaintiff.  That  there  was 
an  iron  chest  in  the  office  of  the  paymas- 
ters of  exchequer  bills,  in  which  was  de- 
posited a  great  portion  of  the  treasure 
mtrusted  to  their  charge ;  that  there  were 
three  keys  of  the  iron  chest,  one  of  which 
was  uniformly  held  by  each  of  the  three 
individuals  acting  as  paymaster  ;  that  im- 
mediately upon  the  defendant  entering 
upon  the  duties  of  a  paymaster  of  exche- 
quer bills,  the  same  key  which  h»d  been 
previously  held  by  the  plaintiff,  was  deli- 


vered *to  the  defi;n3ant  and  retaineA  by 
him.  That  the  defendant,  in  coitjuiictioii 
with  himself  and  Jadrs,  had  acted  a»  the 
pavmdster  of  exchequer  bills,  frottk  the 
5th  of  July  1824,  to  the  present  time; 
that  the  defendant  had,  from  the  5tK  0f 
Jdly  1824|  up  to  the  present  time,  been 
receiving  a  portion  of  the  salary  and  the 
whole  of  the  emolnments  which  would 
have  been  received  by  the  plamtiff,  had 
he  (the  plaintiff)  continued  to  exercise  the 
duties  of  his  office  of  one  of  the  three  pay- 
masters of  exchequer  bills.  It  was  then 
admitted  by  the  counsel  for  the  defendant^ 
that  from  the  5th  of  July  1824,  to  the 
commencement  of  the  action,  the  defen- 
dant had  received  8,040/.  for  salary  and 
extra  allowances  upon  the  fandings  of 
exchequer  bills,  in  respect  of  the  said 
office. 

In  answer  to  the  plaintiff^s  case,  the  de- 
fendant put  in  an  instrument  under  the 
hands  and  seals  of  the  Lords  Cotnroiss  lett- 
ers of  the  Treasury,  dated  the  5th  of  July 
1824,  reciting  the  appointment  of  the  2Ist 
of  June  1811,  by  which  Nevinson,  Jadis 
and  the  plaintiff  were  appointed  paymas- 
ters of  exchequer  bills,  and  also  redting, 
that  the  plaintiff,  "  one  of  the  paymasters, 
&c.  appointed  as  aforesaid,  had  resigned," 
and  thereby  they,  the  Lords  Commission- 
ers ofthe  Treasury,  appointed  the  defendant 
with  Nevinson  and  Jadis  paymasters  of 
exchequer  bills,  at  the  salary  and  upon  tbe 
same  security  as  were  mentioned  and  con- 
tained in  the  appointment  of  the  plaintiff. 

The  plaintiff,  at  the  trial,  cited  the  48 
Geo.  8.  c.  48.  s.  10,  which  gave  the  Lords 
Commissioners  of  the  Treasury  the  power 
of  appointing  paymasters  of  exchequer 
bills,  and  contended,  that  his  tenure  m  the 
office  under  the  appointment  was  duriag 
good  behaviour,  and  not  duringplea8ure(l)> 

(1)  The  statute  begins  with  rrcitiog,  thit— 
**  Whereas  it  is  expedirat  that  permaaeat  rfgtU* 
tions  should  be  established  in  relation  lo  the  mm( 
oat,  issoing,  and  pajing  off  all  excbequar  hills  vhkfc 
may  hereafter  be  iisued  for  any  money  under  Ike 
authority  of  parliament/'  Section  10  redtssb  thi^ 
*'  by  reason  of  the  mnltipticity  of  pajments  wi4ok 
maj  be  to  be  made  in  paying  ofF  •xcfaeqperbiB^Jt 
may  be  difficult,  if  not  imposHble^  that  tmrj  fif' 
ment  should  be  made  by  the  sevenl  offioeii  sCtt* 
receipt  of  the  exchequer."  And  it  then  enssU^ 
"  TbRt  tbe  Commissioners  of  the  Treasury  sbsU  afvl 
may,  from  time  to  time,  by  writing,  wder  ihnr 
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Lard  Tenterden  directed  the  jury,  first, 

(hatv  by  the  true  intent,  meaning,  and  legal 

construction  of  the  several  clauses  of  the 

said  act,  the  tenure  of  the  paymaster  or 

jaaymaaters  of  exchequer  bills  is,  in  law, 

during  pleasure. 

Secondly ;  that  by  the  legal  construe- 
tSoa  of  the  above-mentioned  writing,  bear- 
ing date  the  21st  day  of  June  1811,  the 
pliiiiitiff  had  an  estate  in  his  said  oflScc  of 

l^ftDda,  constitute  and  appoint  lucb  penon  or  persons 
■as  they  think  fit,  to  be  the  paymaiter or  paymattert, 
id  shall  and  may  appoint  a  comptroller  and  auch 
ofioers  and  elarka  as  they  •hall  deem  necea- 
_  p»  to  |iay  and  iliacharga  the  principal  lums  which 
^khsll  from  time  to  time  he  in  course  orpnymffiitu|>on 
wuiy  exchequer  bills,  aod  to  pay  the  interest  doe 
diereapon,  and  the  premiam  or  premiums,  rate  or 
ntoo,  wUcb  according  to  any  contract  or  contracts 
snsds,  or  to  be  made,  for  excbani^ing  and  circulating 
tJie  said  bills,  or  any  of  them,  frhall  bo  due  or  nay- 
sable    to  such  contractors;  snd  to  tako  in,  and  to 
VMit  upon  a  file  or  files  from  time  to  time,  all  snch 
mils  aa  shall  be  paid  off,  to  be  cancelled  as  the  Com- 
nussiosera  of  the  Traasurv  shall  direct ;  and  to  do 
mod  perform,  or  cause  and  procure  to  bo  done  and 
performed,  auch  other  matters  and  things  in  relation 
to  the  said  bills,  or  the  principal  and  interest  there- 
in to  be  conuined,  as  to  the  said  Commisrionors  of 
the  Tressory  shall  seem  meet,  and  shall  be  by  them 
diifcCKcd  to  be  done  and  performed  bv  such  paymas- 
ter or  naymatters,  comptroller,  or  other  officers  and 
dierks  for  the  time  being  ;  all  which  payments  shall 
be  made  at  an  office  to  be  kept  in  or  near  the  receipt 
of  tbe  exchequer  at  Westminster  for  that  purpose  i 
and  that  the  Commissioners  of  the  Treasury  shall 
lake,  or  eauae  to  be  taken,  security  for  every  {>cr8on 
to  constituted  or  appointed  for  hia  duly  paying,  an- 
swering, or  acconntini;  for  all  the  monies  which  ha 
shall  rroeive,  and  for  his  true  and  faithful  perform- 
ance  of  his  office  or  trust." 

Hy  section  11  it  is  enacted — "  Tliat  the  said 
paymaster  or  psymasters  shall  be  subject  and  liable 
to  Bucb  inspection,  examination,  controul  and  audit, 
•ad  to  auoa  rahis  in  reapect  to  paying,  accounting 
and  other  matters  relating  to  the  execution  of  the 
said  office  or  trust  of  paymHstur  aa  the  Commission- 
ers of  the  Treasury  shall  think  fit  or  reasonable  to 
•stablisfa  or  appoint,  from  time  to  time,  for  the  bet- 
ter eaeeution  of  the  intent  and  end  of  that  act,  snd 
the  satisfaction  of  the  proprietors  of  exchequer  bills." 
By  section  1<  it  is  enacted — "  Tbat  as  well  tiio 
peison  or  persons  ao  constituted ,  or  to  be  constituted, 
payanster  or  naymaaters,  as  siso  the  person  or  per- 
■ooe  appointea,  or  to  be  appointed,  to  examine  and 
coatroal  tbo  receipts,  paymenta  and  acts  of  such 
peymaster  or  paymasters,  shall  aevcrally  have  and 
receive,  for  the  services  of  thcmselres  and  for  the 
oficora  and  clerks  to  be  employed  under  them 
respeatlvely,  and  for  such  chargea  as  ahall  be  necea- 
ssrily  incident  to  the  execution  of  their  respective 
offices,  snch  salarit  s,  rcwanis  and  allowances  as  the 
Commissioners  of  the  Tressnry  for  the  time  being 
■hall  judge  to  be  reasonable  and  shall  direct  to  be 
aHo»-ed  to  them,  the  said  imymnstcr  or  paymasters 
or  comptroller." 


paymaster  of  exchetiuer  bills  only  during 
the  pleasure  of  the  Lords  Commissioners 
of  his  Majesty's  Treasury. 

Thirdly  ;  that  the  instrument  dated  the 
5th  day  of  July  1824  was  a  legal  revoca- 
tion of  the  instrument  dated  the  21st  day 
of June  1811. 

Fourthly  ;  that  the  allegation  contained 
in  the  instrument  of  the  date  of  the  5th  of 
July  1824,  namely,  that  the  said  plaintiff 
had  resigned  his  said  ofBce  of  paymaster 
of  exchequer  bills,  was  a  matter  of  no  im- 
portance to  the  issue  between  the  said 
parties. 

Fifthly ;  that  there  was  no  fact  at  issue 
between  the  said  parties  for  the  considera- 
tion of  the  jury.     And — 

Lastly,  directed  the  jury  to  find  a  ver- 
dict for  the  defendant. 

To  which  direction  the  plaintiff  tendered 
the  following  exceptions  : — 

First ;  that  by  the  true  intent,  meaning, 
and  legal  construction  of  the  several  clauses 
of  tlie  said  act,  the  tenure  of  the  office  of 
the  paymaster  or  paymasters  of  excheqtier 
bills  is,  in  law,  during  good  behaviour. 

Secondly ;  that  even  had  the  said  act 
empowered  the  Lords  Comniissioners  of 
his  Majesty's  Treasury  to  revoke  and  de- 
termine at  pleasure  the  appointment  of 
paymaster  of  exchequer  bills,  no  such 
power  having  been  reserved  in  the  deed- 
poll  bearing  date  the  21st  of  June  1811, 
the  Lords  Commissioners  of  his  Majesty's 
Treasury  had  not  by  law  the  power  to  re- 
voke and  determine  the  same  at  pleasure. 
And  he  further  insisted,  that  there  not 
being  any  limitation  of  tlie  estate  expressed 
in  the  deed-poll  bearing  date  the  21st  of 
June  1811,  by  the  delivery  of  such  deed- 
poll,  a  freehold  in  tlie  ofHce  of  paymaster 
of  exchequer  bills  passed  to  him,  the 
plaintiff. 

Thirdly ;  that,  admitting  for  the  sake  of 
argument,  that,  by  the  true  intent,  mean- 
ing, and  legal  construction  of  the  several 
clauses  of  the  said  statute,  the  tenure  of 
tlie  ofBccofthe  paymaster  and  paymasters 
of  exchequer  bills  is,  in  law,  during  plea- 
sure ;  and  admitting  further,  for  the  sake 
of  argument,  that,  by  the  deed-poll  bearing 
date  the  21st  day  of  June  1811,  the  plain- 
tiff had  an  estate  in  his  said  office  of  pay- 
master of  exchequer  bills  only  during  the 
pleasure  of  the  Lords  Commissioners  of 
his  Majesty's  Treasury,  still,  the  Lords 


SM. 


EXCHEQUER  I  OF  BLBAS^  8cc. 


CommiaBioners  >of  Iit9  iMajesty's  TyeasioTi 
who  «xecuted  the  deeclrpoU  ^ted  ibd  Ml 
of  July  1 824s  not  having  thereiiv  or  there- 
by  revoked  end  determined,  ihc  deed-poll 
bearing  date  tiie^  ^Ist  day  of  Jime.  181 U 
the  deed-poll  bearing  date  the  f  th  of  Joly 
1S24  was  not  a  legai  revocation  of  the 
deed-poll  bearing  date  the  said  21st  day  of 
June  1811. 

Fourthly  $  that  the  Lords  Coromissioo« 
ers  of  his  Majesty's  Treaanry  who  exe- 
cuted the  deed-poll  bearing  date  the  5th 
of  July  1824,  having  therein  and  thereby 
founded  their  right  to  execute  the  same 
solely  upon  the  allegation  that  the  said  plain- 
tiffhas  resigned  his  aforesaid  office  of  pay-* 
master  of  exchequer  bills,  that  allegation 
was  the  only  matter  of  importance  to  the 
issue  between  the  said  parties. 

Fifthly  ;  that  the  allegation  made  and 
contained  in  the  above-named  deed-poll 
dated  the  ^th  of  July  1S24,  namely,  that 
the  plaifitilf  had  resigned  his  said  office  of 
paymaster  of  exchequer  bills,  was  the 
'fact,  and  the  only  fact,  at  issue  between  the 
parlies  for  the  consideration  of  the  jury. 

^And,  sixthly;  that,  as  no  evidence  what- 
ever had  been  given  at  the  trial  of  the  said 
issue,  in  support  of  the  truth  of  the  alle- 
gation contained  in  the  said  deed-poll  dated 
the  5ih  of  July  1824,  namely,  that  the 
plaintiff  had  resigned  his  said  office  of 
paymaster  of  exchequer  bills,  the  said 
Lord  Chief  Justice  ou^ht  not  to  have  di- 
rected the  jury  to  find  a  verdict  for  the 
defendant,  but  ought  to  have  directed 
them  to  fiiHl  a.  verdict  for  the  plaintiQ'. 

The  exceptions  were  argued  in  Hilary 
term  last  by  the  plaintiff  in  person,  and  by 
fViffhlman  for  the  defendant.  The  sub- 
stance of  the  arguments  is  stated  in  the 
judgment.  The  following  authorities  were 
rcffrred  to  by  the  plaintiff: — 

1  Jfut.  p.  79.  <f. 

Tlte  King  v.  ifu  CommlssMiiicrs  of  Flock" 

wood  JncloxurtyZ  Chit.  Rep.  25 1» 
HarciHart  v«  Fqx^  1  Show.  531. 
4  Bhchtone's  Commtniarks^  88. 
tf  Pnerc  JViniam,^r7. 
ik9nder$  v.Oavrt,.  l£kiik.  467.      . . 
Wfton  ,Vk  Oiiner^  L8  V-esb  :1>14.: 
TM  King  v*i  Lwd^\t  1  Burr.  445. 
/)afitier«'stiieyMMr/ss,  45.' 
CruiAt's.pCtfiestt  voh  4.  -p».  23G. . 
/r<WffaZ^v..Aicofr,.3:Mer^  256*     •  ; 


•Go^Iiit^  S52^  mi    *('  \  -  m-v-  ••<=  I      ,'y*\-Mv^ 

Meet  V.  Lhyd^  Wighlwkk^  IBU   ^rs  k(i|i 

,  Dfferi  MS,'      -.'^^rji-  -inl  -.i!'  '«;  '^*\\nt^vy\ 

••  Vinet  <Vi  ike  /CorfapftUian  of  Rxmtmf^^t  V ' 

-I     Yotntge  &  Jer.'4.    i'  "J     «1  /^m'  iImiI.. 

Jlortard  v.  'Wood^  2.£haiw,'2GJ  i  Mir.-  fi'/  ■ 

Mdflyn  V.  Hindf  Q€nf\u  4QTmi    n'l,' ixji/ 

Trelanmey  v.  ike  Biskap'of  WmllHkaBt^^ 

Burr.  219-  .         •      '•■;,■•.■. -I  -rh  t- 

And  a  variety  of  statutes  in  pcriimoAcr/iii' 

Judjicment  was  qow  delivered  by— t ,". . 

TiNDA£)  Ci  h — This  ease  comes  befan 
us  from  the*  Court  of  King^'a  Ben«A,adi 
the  questions  raised  upon  tiiis  reoord'unr 
upon  a  bill  of  exccptioas  tendered  by; tbe' 
plaintiiF  below,  who  is  also  ithe-  pk^tiff  ia  *> 
error,  to  the  directions-  gtvco  to  the  Jury' 
on  tlie  trial  of  the  cause  by  the  late  Lord 
Tenterden,  tlien  Chief  Justice  of  theCbait: 
of  King's  Bench.  The  pkindflE^^t  the  tml  > 
of  the  cause,  took  five  exceptions:  to  tke  > 
direction  given  by  the  Chief  Justice  to  the", 
jury ;  of  which  tlie  first  was  in  substame'  • 
this,  that,  by  the  legal  construction  ofilhil' 
several  clauses  of  the  statute  48  Geo.^< 
c.  1,  the  tenure  of  the  office  of  one  of  the 
paymasters  of  exchequer  bills  is  not,  aa  vss' 
stated  by  the  Chief  Justice  tothe  jury,"dur«'^ 
ing  pleasure  only,''  but  a  tenure  **  duHbg 
good  behaviour."    Upon  this,  the  first  exp  , 
ception,  and  by  fur  the  most  important,  is 
the  answer  to  all  the  other  exceptions  ap- 
pears to  depend  on  this  point,  we  are  all  el 
opinion,  that,  according  to  the  legal  ea^ 
struction  of  the  statute  above  referred  to, 
the  tenure  of  the  office  of  a  paymaster  of 
exchequer  bills  is  a  tenure  daring  {Jeasuks 
only,  and  not  during  good  behavtoiar,  «•  i 
(which  is  the  same  in  contemplation  ofhni}' 
for  the  life  of  the  grantee.  As  thepffiteetfu- 
a  paymaster  of  exchequer  bills  is  set  ii<  ^ 
ancient  common  law  office,  of  whioh*  ibet  > 
duration  and  the  appointment  are  govenwli'^ 
by  ancient  usage,  but  is  an  office  of  ahodoai'' 
origin^  and  not  made  the  sobjeiet  of  ile^Ua*'*' 
tive  enactment  until  the  statute  ibovrrnfx' 
ferred  to,  the  question  as  to.itf  dutaftavK" 

:  and  tenure  is  no  other  than. on  soquiryiiibJ'< 
the  meaning  and  intention  of  >thO'Staliitr>'i 

'  itself.  And,  looking  to  thendbtjeot  of^diilii' 
act,  the  language  of  the  act,  ^d^tHetari^''^ 
ous  provisions  contained  iait,  wei  thidk'P 
the  meaning  and  intention  of  thefegishmiit'^a 
was,  that  the  appointment  should  te  dmiig ' 
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re  only,  and  not  during  die  Kfr  of  clie 
«•  The  obfeci  of  the  new  pt oviaion 
rr  widi  siilBcieiift  certainty  by  tlie 
ble  to  the  10th  section—"  Whenes, 
mdat  of  the  multiplicity  of  payments 

may  be  to  be  made  in  paying  off 
|uer  bills,  it  may  be  difficult,  if  not 
lible,  that  every  payment  sliould  be 
by  thib  several  officers  of  the  receipt 

Exchequer ;  therefore,  and  to  the 
16  Exchequer  may  regodarly  be  dis- 
d  of  all  the  monies  required  by  any 
be  applied  for  paying  off  any  exche- 
iUa  and  other  charges  attending  the 
be  it  enacted,"  See,  The  object, 
ife^  expressed  by  the  legislature  in 
feamUe  was,  to  secure  the  due  and 
r:]Mi3rnient  of  the  exchequer  bills 
ime  to  time  directed  to  be  paid  off, 
ing  oew  and  additional  assistance  to 
ieen  of  the  receipt  of  the  Exchefjucr 
ret  aeck  assistance  should  be  neces- 
The  assistance  contemplated  by  the 
a  neoeasahly  uncertain  both  in  its 
and  its  duration.  The  issue  of  ex- 
!r  biUa  might  at  one  time  and  under 
it&of  circiimatances  be  much  larger 
:  another :  it  might  be  large  in  time 
,'  inconsiderable  in  time  of  peace ; 
nsequently  the  regular  discharge  of 
icheciucr  of  all  monies  applied  to  the 
Bt  of  exchequer  bills  might  require 

time  a  greater  and  at  another  a 
r  number  of  officers.  Any  given 
r  of  officers,  therefore,  however  well 
1  to  the  exigencies  of  the  public  at 
ie  of  their  appointment,  might  be 
ient  for  the  dispatch  of  business,  or 
be  unnecessarily  large  at  a  subse- 
KTiod.  Indeed,  it  is  within  the  reacli 
ibiUty,  that  all  the  exchequer  bills 
Us « paid  off,  and  no  issue  of  any  new 
1m  piaeo;  in  which  case,  the  officers 
Aeoipt  of  the  Exchequer  would  stand 
I ' of  no  assistance  whatever.  The 
tbetefbre,  of  the  act  could  not  bo, 
ly 'certain  definite  number  of  pay- 
I  /and  other  officers  sliould  be  per* 
ly&pfiointed;  but  that  there  should 
imrabe  a  number  adequate  and  snf- 
■nd  not  more  than  adequate  and 
nt, 'for- the  regular  payment  of  the 
lieh  might  be  outstanding  at  any  par- 
time.  The  laftgttnge  of  the  enacting 
•lihe  section  leads  to  the  same  con- 
.<-  it  ii;  enacted,  that  the  commis- 


sioners of  the  treasury  '*  shall  and  may" 
(which,  for  this  purpose^  may  be  taken  to 
be  coinpnlsory  on  them,)  '^  from  time  to 
time,  by  writing  under  tbeir  bands,  consti- 
tute and  appoint  such  person  and  persons 
as  they  shall  think  fit  to  be  the  paymaster 
or  paymasters,  and  shall  and  may  appoint 
a  comptroller  and  such  other  ofnoers  and 
clerks  as  they  shall  deem  necessary,"  to 
pay  off  the  exchequer  bills  in  the  particu- 
lar manner  stated  in  the  10th  section  of  tlie 
statute.  The  enacting  words  of  the  clause, 
therefore,  are  equally  free  from  any  restric- 
tion as  to  the  number  of  paymasters  or 
other  officers.  Under  these  words,  it  might 
perhaps  be  contended  that  they  could 
appoint  but  one  comptroller^  as  only  one  ap- 
pears to  be  mentioned  ;  bat  they  might  at 
all  events  appoint  as  few  or  as  many  pay- 
masters and  other  officers  and  clerks  as  the 
exigency  of  the  public  service  might  re*- 
quire.  They  might  begin  with  appointing 
one  paymaster  only,  if  they  thoi^^t  one 
paymaster  and  the  derks  and  officers  under 
him  sufficient  at  first ;  and  when  need  re- 
quired diey  might  appoint  another  payw 
master;  and  so  on,  from  time  to  time, until 
there  were  as  many  as  they  thought  neces- 
sary. Such  is  the  obvious  and  necessary 
construction  of  the  enacting  words  of  this 
section. 

The  object,  therefore,  of  tlie  legislature 
manifestly  being  that  of  providing  new 
officers  in  aid  of  the  old  officers  of  the  re- 
ceipt of  the  Exchequer,  uncertain  in  num- 
ber, but  adequate  at  all  times  to  the  dis^ 
charge  of  duties  varying  in  their  extent  and 
demand  of  labour,  unless  the  construction 
be  adopted  that  the  appointment  shall  bo 
during  pleasure  only,  such  object  cannot 
be  completely  attained ;  for,  if  the  af^oint- 
ment  is  necessarily  during  good  beliaviour, 
that  is,  for  life,  the  Commissioners  of  the 
TrCiisury  might  indeed  always  increase  the 
number  when  the  service  of  the  public  de- 
manded more ;  but  they  could  never  reduce 
the  number,  when,  from  new  circumstances, 
it  became  greater  than  the  performance  of 
the  public  service  required.  It  is,  tlierc- 
fore,  upon  the  principle  that  the  object  of 
the  act  cannot  he  completely  carried  into 
effect,  if  the  Commissioners  of  the  Treasury 
have  oidy  a  power  to  appoint,  but  no  pow<»* 
to  remove,  that  we  hold  the  construction  of 
the  act  to  be,  that  the  power  to  appoint  is 
a  power  to  appoint  during  pleasnre  only. 


S46 


EXCHBQUBR  OF  PLEAS,  &c. 


smA  not  for  lifie.  Again,  the  ]power  gvrmi 
to  the  Commissioners  of  appointing  pay-" 
masters  is  expressed  in  the  enacting  part  of 
the  10th  section  in  precisely  the  same  kn* 
gnage  as  that  which  authorizes  Ihem  to  ap« 
poinf  such  other  officers  and  derks  as  they 
shall  deem  necessarj."  The  same  words  in 
the  same  sentence  must  receiFC  the  same 
construction ;  but  it  would  surely  be  an 
unreasonable  construction  of  the  dause,  to 
say  that  all  the  cfficers  and  clerks  appointed 
to  assist  the  paymasters  had  a  freehold  in- 
terest in  their  office,  and  were  not  remove- 
able  at  the  pleasure  of  the  Commissioners. 
The  provisions  contained  in  the  ISth  sec- 
tion of  the  act  appear  to  us  to  lead  to  the 
same  conclusion.  By  that  section,  the  pay- 
masters are  to  have  and  receive  for  dieir 
services  such  salaries,  rewards,  and  allow- 
ances as  the  Commissioners  of  the  Treasury 
for  the  time  being  shall  judge  to  be  reason- 
able and  shall  direct  to  be  allowed  to  them. 
The  general  terms  of  this  provision  include 
an  authority  to  diminish  or  to  increase  from 
time  to  time  the  salaries  of  the  paymasters, 
just  as  the  nature  of  their  services  deserves, 
llie  Commissioners,  therefore,  under  tliis 
section,  might  undoubtedly  reduce  the  sa- 
lary to  a  nominal  sum,  if  the  duties  of  the 
office  should  become  merely  nominal.  But 
it  is  surely  much  more  consistent  with  the 
general  object  of  the  act,  tliat  they  may 
altogether  dispense  with  the  officers  tliem- 
selves  when  they  think  them  no  longer  of 
use,  that  is,  that  they  should  have  the  power 
of  removing  them  at  pleasure,  than  that  the 
officers  should  continue  to  hold  their  offices 
for  life,  without  any  real  salary,  and  with- 
out any  duty  to  perform :  for,  it  would  seem 
to  be  an  unreasonable  construction  of  the 
act,  to  hold,  that,  if  ten  paymasters  had 
been  appointed  when  ten  were  necessary, 
and  from  a  change  of  circumstances,  one 
alone  was  sufficient  to  perform  all  the  du- 
ties, yet  that  the  Commissioners  of  the  Trea* 
sury  have  no  power  of  removing  the  nine, 
but  must  still  retain  the  full  number,  at  a 
tenth  part  of  the  salary  to  each.  We,  there- 
fore, think  that  the  meaning  and  intention 
of  tlie  statute  was,  and  consequently  that 
the  necessary  construction  of  it  must  be, 
that  the  office  so  newly  created  was  to  be 
determinable  at  pleasure,  and  was  not  an 
office  for  life. 

It  is  objecttid,  liowever,  by  the  plaintifT 
•fliat  the  general  preamble  to  the 


wtL  contoBphiteB  the  estabUtimettC  far  llie 
firat  time  of  fermaneni  regulations  fi»r  thf 
making,  issuing,  and  fotfimg  o^of  exohequtr 
biHs ;  and  it  is  oontended  thnt  the  Commiir 
sionenr  of  the  Treasnry  have  consequenily 
only  a  power  to  select  proper  persons  nal 
a  power  to  displace  or  reroo<ve  them.     Bm 
we  think  this  consequence  does  not  oeocsr 
sarily  follow.  It  may  be  true  thai  the  Comr- 
missioners  of  the  Treasury  for  the  tirat  be* 
ing  have  under  the  act  a  permanent  pofvev 
of  selecting  paymasters  and  otlier  officers, 
and  of  nnaking  regulations  ;  but  it  does  eel 
follow  that  the  office  itself  of  paymasieff 
should  be  on  that  account  permanem  duripg 
the  life  of  the  appointee.     The  reguUiiaaf 
established  ander  the  act  for  the  paying  off 
exchequer  bills  will  be  just  aa  penosaneni 
whether  the  commissioners  have  the  power 
to  appoint  paymasters  for  life»  or  daring 
pleasure  only.  All  that  the  statute  coaieBi'*^. 
plates  is,  the  permanency  of  the  office,  not^ 
withstanding  the  change  by  the  appoiniiaeftt 
of  new  sets  of  Conunissioners  of  the  Tresp 
sury  ;  not  the  permanency  of  the  office  io  s 
particular  individual,  or  that  tlie  regulatiow 
which  have  been  once  made  should  be  oos* 
sidered  unalterable. 

It  is  further  objected,  iliat,  by  tlie  Ufk 
section,  the  psymasters  are  made  subject  M 
such  rules  and  regulations  aa  to  the  pe^ 
formance  of  the  duties  of  tlieir  office  as  tiie 
Commissioners  shall  think  fit  or  reasonable 
to  establish  for  the  better  execution  of  tW 
act  and  the  satisfaction  of  the  proprieton; 
and  it  it  contended,  that  such  provisiooi 
would  be  altogether  unnecessary  if  theCooh 
missioners  have  the  power  of  dismissal,  or 
if  the  appointment  were  during  plessnit 
only.  If,  indeed,  acts  of  parliament  never 
contained  anything  but  what  was  strictlj 
necessary,  this  argument  might  be  entitled  lo 
some  weight;  but,  if  the  necessary  infiertooe 
to  be  drawn  from  the  other  parts  of  the  set 
is,  as  we  conceive  it  to  be,  that  tlie  Com* 
missioners  can  appoint  during  pleasure oslfi 
then  this  provision,  even  though  in  strktaca 
unnecessary,  must  be  considered  as  kits^ 
d uced  pro  major i  cauteld  only.  But  we  thisk 
this  clause  is  not  without  its  use, even  tho^gii 
the  office  of  paymaster  should  be  held  toirt 
an  office  during  pleasure ;  for,  under  it»<ks 
Commissioners  of  the  Treasury  wonldksvc 
power  to  make  regulations  to  bind  sucsei- 
sive  paymssters  once  for  all»  insteaief  nal^ 
ing  them  d^iuwo  upon  sach  new  appointaeot 
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»lt  it^  thwi'Wgutd,  tlwt,  m  no  mmtkm  h 
mtide  kl  diit  Mcfion  of  the  power  of  diimii-i 
aK  te  MMt  be  oooeidePMi  that  none  mck 
esiMW  Tlie  aMwer  to  tlm  argument  ap« 
pdm  to  'be^  that  the  cbute  only  refera  to 
ttodiMfof  tin  etteer  whilst  he  eontinaea 
iiNll  oflBoer*  and  suoh  particulars  only  are 
nentleiiod  as  equallf  relate  to  the  duties  of 
the-  olBea  whether  it  be  ibr  life  or  during 
piMivre ;  the  clawse  being  framed  with  re« 
mciiee  to  the  dutiea  of  ttw  oflSce,  not  to  the 
domiiaii  of  it.  Upon  the  whole,  therefore, 
tint  damae  aeema  to  leave  the  question  where 
tlWM  before* 

It  is  fnnher  obiected,  tlial  the  atatute  b 
rmedieit  and  is,  therefore,  to  be  oonstmed 
liberalij ;  that  one  of  the  mischiefs  intended 
to  bo  remedied  was,  the  want  of  permanency 
of  the  offloe  of  paymaatcr,  which  before  the 
piMing  of  the  act  waa  at  pleasure  only,  be- 
ing- Hnked  in  duration  to  the  continuance  in 
offlee  of  the  Commisstoners  of  the  Treaaury 
by  wlioaa  such  appointment  was  made.  It 
maj  be  granted  that  one  object  of  the  act 
waa,  to  aaakc  the  office  permanent  i  but,  if 
the  ofleer  eontinuea  to  hold  his  office  (as 
BOdoobtedly  he  now  will)  ix>twithstanding 
the  change  of  the  Commissionera  of  the  Tree- 
aar^,  that  object  is  equally  answered  whe- 
ther the  office  itself  be  for  life  or  during 
phainra  only.  But  then,  it  is  argued,  that 
tha  appointment  for  life  is  the  only,  or,  at 
ail  aventa,  the  best  mode  by  which  the  per- 
aaM  appointed  can  be  expected  to  become 
qualified  to  perform  the  duties  of  the  office. 
It  nay  be,  however,  at  least  doubtful  whe- 
ther atieh  conclusion  is  just,  when  applied  to 
an.  oAee  which  is  merely  ministerial,  and  not 
ia-iia  nature  demanding  any  very  great  ex- 
teat  of  eoiperience  or  ability,  but  depending 
for  ita  diaeharga  in  a  more  especial  maimer 
00  the  induetry,  aasiduity,  and  integrity  of 
tliaoffieer. 

'Lasdy,  it  b  argued,  that,  if  the  terms  of 
thfa^statote  be  doubtful,  it  ought  to  be  con- 
by  analegy  to  varioua  other  statutea 
an  the  part  of  the  plaintiflT,  in  which  a 
aiaailar  provision  as  to  the  appointment  of 
oflfaara'haa  been  made;  and  in  all  of  which 
ift  Ja  argued,  that,  whenever  it  is  intended 
there  almnU  be  a  power  of  revocation  or 
diiniiaBal,  auch  power  is  expressly  reserved 
hgf  (the  act,  or  the  appointment  itself  is  di- 
roeteil  to  be  made  during  pleasure  only. 
T&arJdod  of  argument  is  well  founded  only 
in  r  those  caaea  where  tiie  construction  of  the 


statute  is  doubtfol  or  obscure  (  but,  in  tha 
present  caae,  we  think  the  construction  of 
this  statute,  for  the  reasons  before  given,  is 
clear  and  unambiguous.  Where,  howeveri 
such  powera  of  revocation  or  dismissal  are 
expressly  given  by  any  act  in  which  the  ne« 
cessary  object  of  the  act  itself  implies,  as 
liere,  that  the  officer  ahall  be  appointed  dur* 
ing  pleasure  only,  we  think,  in  auch  eases, 
the  insertion  of  the  power  of  dismissal  or  of 
the  dause  that  the  appointment  is  held  dur- 
ing pleasure  only,  must  be  referred  to  the 
principle  before  adverted  to,  via.  that  tlie 
provisKMi  is  inserted  tt  mlnmdanti  ti  pro 
majcri  cauleiA  only* 

As,  we  think,  for  the  reaaona  above  given, 
the  first  exception  must  be  overraled,  those 
exceptions  which  follow  will  require  less  dis- 
cussion ;  for,  as  to  the  second  exception,  via. 
that,  upon  the  legal  construction  of  what  ia 
called  the  deed-poll,  by  whioh  the  plaintiff 
was  appoiDted,  he  had  a  freehold  in  hia 
office ;  the  first  observation  which  ariaea  is, 
that  the  instrument  is  no  deed  at  all.  The 
mere  annexation  of  a  seal  will  not  makean 
instrument  a  deed  which  is  not  a  deed  in 
its  own  nature.  An  award  by  an  arbitratori 
although  under  seal,  doea  not  thereby  be«t 
come  a  deed.  And,  in  .the  preaent  case, 
where  the  comraissionen  have  merely  a  sta- 
tutory power  te  conatitute  paymastera  "  by 
writing  uixler  their  hands,"  the  annexatioo 
of  a  seal  without  the  requisition  or  authority 
of  the  statute,  will  not  give  a  diflferent  eflEect, 
or  impart  different  legpl  consequences  to  the 
instrument  by  which  the  authority  ia  exe« 
cuted,  than  if  the  commiasioners  had  ap* 

g>inted  by  writing  under  their  liaada  only, 
ut  the  more  direct  answer  to  this  excep- 
tion is,  that,  if  the  commissioners  had  no 
authority  by  the  statute  to  appoint  for  lifo, 
whatever  may  be  the  frame  of  the  instru* 
ment  by  which  they  make  the  appointmcaif 
it  cannot  create  a  greater  estate  than  they 
had  power  by  the  statute  to  grant. 

The  third  exception  to  tlie  charge  of  the 
Lord  Chief  Justice  is,  that,  even  if  the  deed- 
poll  of  the  lilst  of  June  1811,  granted  the 
office  to  the  plaintiff  during  pJ^sure  only, 
still  the  deed-poll  of  the  ^ih  of  Jsn.  1824, 
is  no  legsl  revocation  of  such  pleasure,  in- 
asmuch aa  it  contains  no  distinct  clause  of 
revocation,  and  no  provision  which  rendered 
such  clause  unnecessary.  But,  when  it  is 
considered  that  the  subsequent  appointment 
is  tliat  of  a  new  officer  in  the  atead  and  place 
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of  Mr.  Smyth,  it  teems  to  bear  to  dote  an 
analogv  toythe  case  of  tesaney  at  will,  wbere  , 
a  itemise  ^  *  aew  tenant  WoidA  he  A  ieter*^ 
xnination  of  the  will  as  to  the  former  tenant, 
as  to  make  it  difficult  to  maintain  that  the 
new  appointment  is  not  a  virtual  revocation 
of  tlie  former.  At  all  wenu^  as  the  appoint- 
ment of  theiefeiiduiAo  iht^Mami  cffbt^'^ai 
to  the  receipt  of  the  same  salary^  is  the  sole 
ground  upon  which  the  plaintiff  founds  hit 
right  to  recover  in  this  action,  we  think  it 
cannot  be  contended  hy  him  that  such  new 
appointment,  inconsistent  with  thib  oontiHu- 
ance  of  the  former,  is  not  a  sufficient  revo- 
cation in  fact  of  the  pleasure  of  the  Com- 
missioners that  the  plaintiff  should  continue 
in  his  office.  ' 

The  fourth  ground  of  exception  is,  that 
the  Commissioners  liaving  stated  in  the  ap- 
pointment of  the  defendant,  that  the  plain- 
tiff had  resigned  his  ofBoe,  and  this  allegation 
not  having  been  proved,  the  snbteqoent  ap- 
pointment cannot  operate  at  a  revocation  of 
the  former.  But  we  agree  entirely  in  opi- 
nion with  the  late  Lord  Chief  Juttice,  that 
die  retignatidin  wat  not  a  fact  necessary  to 
be  proved  by  the  defimdant  in  this  cause ; 
and  that,  whether  the  plaintiff  had  resigned 
or  not,  the  fiict  of  the  appointment  of  a  snc- 
cesor  to  the  same  office,  was  a  sufficient  in- 
ditetion  of  the  Commissioners' pleasure  that 
the  plaintiff  should  no  longer  continue  In  the 
possession  of  the  office. 

And  this  gives  the  answer  to  the  fifth  and 
last  exception  taken,  viz.  that  the  defendant 
was  bound  to  prove  the  fact  of  resignation. 
In  the  first  place,  it  is  no  fact  asserted  by 
tlie  defendant ;  but,  secondly,  and  princi- 
pally, it  is  a  fact  immaterial  to  the  issue  be- 
tween the  parties ;  for,  as  the  office  is  an 
office  during  pleasure  only,  the  will  of  the 
Commissioners  to  determine  the  former  ap- 
pointment has  been  sufficiently  declared  by 
the  appointment  of  a  successor. 

But,  we  think,  independently  of  the  rea- 
sons before  given  for  overruling  the  several 
exceptions  taken  by  the  plaintiff  at  the  trial, 
that  upon  another  ground,  he  is  not  entitled 
to  the  jndgment  or  this  Court ;  for,  either 


fr 
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the  defendant  hat,  at  the  plamtiff  oooteads, 
been  {ml  iptt^.h^  (Uie  pl^piasiff a)  jib^,  and 
tainted  hia  todbeiaor  fb^tfae  Am  idtttieal 
office — and  in  that  cate  the  new  appoint- 
ment operates  as  a  revocation  of  the  plain- 
tiff^s  grant ;  or  the  defendant  baa  not  been 
lac^  in  ^e  venf  tame  id^tical  office — 
^     ^hatii  iate  U jtBfidA  grant  it  stiU 
unrevoked  and  in  existence ;  the  plaintiff  is 
still  one  of  the  paymasters  of  ezcfaeqaer 
bills;  and,  as  the  Commissioners  of  the 
Treasuiy  are  not  limited  in  the  nnmber  of 
pay^siera  appointed,  it  follows  that  the 
defendant  has  been  appointed  to  another 
and  distinct  paymastership  from  that  of  the 
plaintiff.     Upon  the  latter  supposition,  the 
anoney  reoeited  by  the  defendant  lias  not 
been  money  received  in  respect  of  the  [^aia-  ^ 
tiff'a  office,  as  is  the  case  where  there  cai^ 
be  but  one  officer,  and  the  officer  de  ftd^^ 
has  reoetved  the  several  iees  paid  forper^, 
forming  the  dutieaof  theoffietL;  botthanc^ 
ney  received  by  the  defendant  is  the  amoo^^ 
of  salary  and  allowances  received  by  him  in 
respect  of  his  own  appointment;  and,  in  tkar 
case,  such  money  cannot  be  raoney^  hid  wad 
received  to  the  use  of  the  plaintiff.  i^'Slnd, 
indeed,  we  cannot  hut  think  that  the^^eci- 
sion  at  which  we  have  arrived  is  no  lea 
consistent  with  the  justice  of  the  easethiB 
with  the  rule  of  law;  for  it  would  hav^been 
most  unjust,  with  respect  to  the  pttest 
defendant,  that,  nfitr  having  performed^be 
duties  of  the  office  for  nearly  six  yeartkhe 
should  be  called  upon  to  pay  over  the  fllR>- 
luments  of  it  to  the  pbintiff,  who  hadV- 
stowed  neither  labour  nor  time  in  the  exe- 
cution of  its  duties;  nor,  for  anything thit 
appears  on  this  special  verdict,  had  Ipres 
any  previous  notice  to  the  defendant  6f  hit 
intention  to  dispute  his  appointment.   '- 

Upon  the  grounds  above  stafed,^'#edMBk 
that  the  exceptkms  tendered  att^etrftffere 
untenable,  and  must  be  overruledf'inA'tllit, 
in  no  view  of  this  case,  can  the  ^limilifflie 
entitled  to  judgment  m  his  favom^t  h\iV^ 
the  judgment  of  the  Court  belcnr  tdaul^ 
affirmed.  •      i.  i..  c^^ 
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aQd\9lk^4i^P^^rties  iuteresUd  fuivc  met  to 
lU  df^it  U.U  not  so  per/ectt  by  the  exe- 
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niflri^  fflf'  <Af  graaiing  party  alone^  a*  to 
^trfj^WJ^iif- ^w  ^n/*  necessary  upon  an  al- 
liifMlig^^  biing,  fnade  in  it  at  the  vutance  of 
^JMk  #F9#^i  iig/oTtf  his  ejcccution  and  before 
.^«|^ff-AM^iilioti  if  <Ae  grantor. 
-'►/.'.-  ■> '  ■ 

itiij  C^fm«t.     Pl««,  iSTow  estfoctum. 

oiviol^.  deed  waa  a  marriage  settlement, 

.il$xA  |^:i4^  ipvties,  except  tlic  plain tiflT, 

who.jv^H^:  j^ri^tee   to   the   intended  wife, 

A\h$i  M^wV^  to  execute  it.     The  defcn- 

'jid4BhjwKo,waa  tho  father  of  tlic  intended 

iJwi^MifDdij  tnd  the  Bole  conveying  party, 

iij^WfwJM  thpi  deedi  and.  aflcr  delivery  by 

ii.fcioW.N^^.HPy^^f  party  had  executed, 

ri^Ailjft^Wi.^f  1^  intended  wife  obiccted  to 

a  power  of  revocation  of  the  trust  by  either 

Inntmid  pr^iniej  which  was  contained  in 

die  instrument,  and  the  clause  was  struck 

out.     The  deed  waa  then  again  executed 

by  the  defendant,  and  a  new  attestation  of 

hia  execution  indorsed  on  it,  but  no  new 

atamp  was  afRxed.     All  the  other  parties 

then  executed. 

Kevt  Sf.rif-^,  II.— Exnip.Q.  Pi.. 


J.  O.  SacKBB,  E»K\,,  BtirMier«i*LavO    <  ^&'*  *^-^- 

'  ■■■ -     ■  ■  •,.-.  jnJ      III' 

At  the  tria1»  beCbrc  ParkL^JTf^ 
last  Hereford  AMixes^it  was  otged^  ^^„ 
the  deed  on  which  tlic  actjpA.  ^'ai,^  J|^<>)|^it 
could  not  be  received  in  ffVli^nc^J^^.it 
was  not  properly,  at^nmpd.  Ttif.^uage 
overruled  the  objection^  but  resfiry^il  leave 
to  the  defendant  to  enter  a  nonsuit.     .  . 

Maule  liaving  obtained  a  rule  to  ent^  a 
nonauit — 

R,  V,  Micliards^  wlio  waa  to  8he)v  ^a^uae 
against  the  rule,  waa  stdppeil  by  tlic  CQurt. 

MauUp  in  support  ol  the  rule. — This 
cannot  be  called  an  immaterial  alteration, 
as,  by  it,  the  instrument  became  a  difiercnt 
deed;  nor  is  it  the  correction  of  a  mistake, 
as  tlie  parties  come  to  an  agreement  to 
alter  an  important  clause  whicli  waa  .pre- 
pared with  their  cognizance,  not  to  carry 
mto  effect  their  original  intention.  It  is 
said  tliat  it  ia  one  transaction^  and  that  the 
deed  was  in  fieri  \  but,  when  once  executed 
by  tlie  conveying  party,  it  cfuinot  be  infieri 
till  the  trustees  execute  it,  for  they  may 
execute  at  any, remote  time,,  .^^e.  defen- 
dant could  not  have  taken  up  the  deed, 
and  said  that  lie  had  altered  his  mind ;  the 
whole  interest  passed  out  of  him  by  his 
exeeutioD,  and  if  he  had  intended  to  re- 
serve any  locus  penitently  he  should  have 
delivered  it  as  an  escrow. 
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^ .  ^Trespats-^Pleading — Damages — Costs, 

Imanaeiiom  againMi  a  sheriff  for  am  iUe" 
''^fal  arrest^  the  plaintiff  may  rteocer  the  costs 
ncuned  in  oktnining  ■  kis  discharge  by  an 
mrder  of  a  Jadge^  although,  on  his  refusal  to 
gfme  MH'  undertaking  to  bring  no  action,  the 
Judge  made  no  order  for  those  costs. 

Bui  cm  an  allegation  that  "  he  has  been 

Jafccd  and  obliged  to  pay"  he  can  only  rr- 

«tMr  nek  costs  as  he  has  cither  actually 

pmidt  or  such  as  have  been  paid  by  his  attor- 

'•wgrf   0  were  liability  to  pay  will  isot  be 

m^ficienU 

^     Trespau  against  a  sherilhs^ 

At  the  last  Assizes  for  the  county  of 
Gloucester,  the  plaintiflT  obtained  a  verdict 
on  the  first  count,  for  the  trespass,  with  ]#. 
danuiges,  and  on  the  second  count,  for  the 
false  impriaonment,  with  ft6L  damay^en. 
The  phnntifFliad  liberty  to  move  that  102/. 
- 1«.-  should  be  added  to  the  verdict.  Tlie 
defendant  Boevey  justified  as  sheriff,  and 
tba  other  defeodants  as  his  officers,  under  a 
writ  and  warrant  thereon,  issued  in  a  suit  of 
Mrs;  Parry,  by  which  they  arrested  Prit- 
ehet.and  the  sum  of  102/.  was  the  amount  of 
«aats  ineurred  by  the  plaintiff,  in  a  success- 
fal  application  for 'his  dischsrge  from  such 
arMst.  After  liia  discharge,  the  plaintiff  had 
obtained  a  rule  of  court,  calling  on  Mrs. 
Parry  to  shew  cause  why  she  should  not 
pay  hits  the  costs  occasioned  by  his  arrest, 
and  by  his  application  for  his  discharge  ; 
upon  the  hearing,  b«-fore  a  Judge  at  cham- 
bers, the  question  of  costs  was  discussed, 
and  he  proposed  to  make  an  order  for  them, 
if  tht  plaintiff  would  undertake  not  to  bring 
an  action  for  the  arrest.  This  was  not 
acceded  to,  and  the  order  for  the  plaintiff's 
discharge  was  drawn  up,  without  mention- 
ing the  costs.  Two  queations  were  reserved 
at  the  trial :  first,  whether  such  costs  were 
recoverable  at  all  as  part  of  the  iipecial 
damage ;.  and  secondly,  without  proof  of  the 
money  having  been  actually  paid  by  the  plain- 
tiflT  to  the  attorney,  whether  they  could  be 
recovered  under  the  averment  in  the  decla- 
ration, that  he  '*  had  been  forced  anil  obliged 
to  pay,  lay  out,  and  expend,  and  had  neces- 
sarily paid,  laid  out,  and  GX|)rndcd  divers 
Urge  sums  of  money,  in  and  abuut,  &c.,  and 


in  and  about  applying  for  a  legal  discharge 
and  release  from  the  said  imprisonment." 

LudloWf  Setj.,  and  R,  V.  Richards^ 
shewed  cause.— The  phiintiff  is  not  entitled 
to  the  costs  of  proceeding  to  obtain  his 
discharge,  because,  both  parties  were  be- 
fore the  Judge,  who  did  not  adjudicate 
them.  It  may  be  said,  that  according  to 
Cash  v.  }yeUs{\),  he  had  no  power  of  im- 
posing such  costs,  where  proceedings  had 
been  irregular ;  but  this  is  explained  by 
Loton  V.  Devereux  (2),  which  decided,  that 
where  the  Court  has  set  aside  proceedings  for 
irregularity,  without  costs,  the  party  cannot 
aftenvards  recover  such  costs  as  damages 
in  an  action  of  trespass  against  tlie  party 
guilty  of  the  irregularity.  As  costs  were 
prayed  in  the  rule,  the  Judge  had  authority 
to  give  them  ;  and  as  they  were  tlie  subject 
of  discussion  before  him,  and  he  had  not 
given  them,  it  must  be  taken  that  he  intend- 
ed to  deprive  the  applicant  of  them.  Se- 
condly, the  bill  of  the  attornies  cannot  be 
recovered  as  damagea  on  this  declaratioo, 
unless  the  money  has  been  actually  paid. 
It  is  usual  to  aver,  that  the  party  became 
"  liable  to  pay  divers  large  sums  of  mooey,*' 
but  the  allegation  here  is,  that  he  has. bean 
forced  and  obliged  to  pay,  and  has  ntom* 
sarily  paid,  divers  large  euros  of  iDomiy  ; 
the  costs  of  motion  have  not  been  paid,  nor 
taxed;  the  attorney  said,  a  security  had 
been  given.  Now,  the  averment  of  expeiul- 
ing  money  is  not  supporteil  by  proof  of  a 
lisbility  to  pay,  the  value  of  which  depends 
on  the  credit  of  the  party,  and  the  amoiwt 
of  taxation,  and  other  contingencies. 

[Baylby,  B. — Perhaps  the  security  given 
was  a  bond,  which  would  extinguish  a 
simple  contract  to  pay.] 

This  would  make  no  difference,  because 
the  party  might  become  bankrupt,  and 
would  not  be  damnified  beyond  the  money 
actually  paid,  and  till  actual  payment  the 
jury  could  not  ascertain  the  amount  of 
damages.  Besides,  it  is  necessary  that 
money  should  pass ;  in  Maclachlan  v.  Evans 
(8),  Surinam  bills,  current  in  Surinam,  were 
not  considered  money  here,  nor  is  the  value 
of  stock — Nightingale  v.  Devisme  (4),  Joaes 

(1)  1  Bam.  &  Ado).  575. 
(tf)  3  Barn,  h  Adol.  M'i-,  «« c.  t  Law  Joarn. 
(N.s.)  K.B.  103. 

(S)  J  Youngc  &  J«r,  .360. 
(I)  6  Bun.  ^^8!^ 
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vV  BnnUy{5)  \  iittr  of  goods  distrained — 
Leery  y.  6oo(rf*(m(6);  eVen  though  tfonrdrtcd 
into  inOrtey  by  sale — Moore  v.  Pyrke  (?)  ; 
nor  the  sum  secured  by  a  bond — Afaxrteli 
V.  Jamieson  (8),  Taylor  v.  Higgins  (0), 

Talfovrd^  Serj,y  and  Cumoody  in  support 
of  the  rule. — Tlie  inference  is  in  our  favour 
from  the  case  of  Cash  v.  Wells^  as  the 
counsel  for  the  party  guilty  of  the  irregu- 
larity, there  submitted  to  have  the  rule  made 
absolute  with  costs,  to  prevent  their  being 
laid  as  special  damage  in  any  action  which 
the  defendant  might  bring.  Loton  v.  De^ 
vereux  differs  from  this,  because  there  was 
an  express  decision,  that  the  judgment 
should  be  set  aside  "  without  costs."  As 
to  the  isecond  question,  if  the  party  had 
xneant'to  dispute  the  payment  of  the  attor- 
ney's bill,  it  should  have  been  suggested  to 
the  Judge,  at  the  trial,  to  leave  that  to  the 
jury;  but  no  question  was  asked  to  sift  the 
charges,  or  to  sliew  that  it  had  not  been 
taxed.  But  if  it  is  necessary  to  shew  pay- 
miitii  afflrmativety,  as  between  the  plaintiff 
and' his  ^gent,  the* proof  at  the  trial  was 
suffldeYit.  It  is  not  necessary  that  money 
should  have  been  actually  paid,  if  all  parties 
c6n8ent  to  treat  the  security  for  money  as 
if  ir  were  money,  as  where  the  advance  of 
a  promissory  note — Barclay  v.  Oooch  (10), 
or  country  bank  notes — Pic/card  v.  Banhes 
(11) — by  the  plaintiff,  to  the  use  of  the  de- 
fendant, or  the  assignment  of  a  debt  to  the 
plaintiff,  due  from  the  defendant  to  the 
party  aligning — Israel  v.  Douglas  (\ 2) — 
ivas  held  enough  to  entitle  him  to  maintain 
an  action  for  money  had  and  received.  The 
sifme  (irinciple  applies  to  this  case,  which  is 
not  like  the  case  of  indemnity  or  of  surety, 
where  payment  is  to  he  made  to  a  third 
person  not  connected  with  the  parties.  The 
cases  collected  in  Maclachlan  v.  Evans  do 
not  apply,  as  there  the  payment  was  to  a 
third  party ;  or  a  third  party  was  interested, 
as  in  Wharton  v.  Walker {\fi).  The  attor- 
ney of  the  party  is  the  party  himself,  and 

(5)  \  East.  1. 

(6)  4Terw  He^i.  6U7. 
(^)  n  Kast,  h'-i, 

(U)  <>  lJ:iin.&:  Adol.  63. 

(9)  5  East,  169. 

(10)  l»  Ii:gp.  .^09.' 
(W)  13  Kast,  20. 
(12)   1  H.  Black.  2:59. 

(15)  1  Baru.  Cic  Cre»s.  163;  s.  c.  3  Law  Joura. 
K.B.  IbJ. 


thotrgh  the  w^rd  "^TtifimdM"  ia-oMi,  it 
need  not  be  proved  between  a  tnaft  and  4iit 
agent,  when  accounting  with  tlitrd  persons. 

[Vaughan,  B. — What  mesns  have  we  of 
knowing^  wliat  money  has ' been  pnafid'f] 

None  —  but  the  bill'^asln  evi^Ht^^iand 
when  a  party  contracts  a  liabiNiy  t^  wi 
agent,  there  being  no  f^lvity  with  any  cptlker 
person,  no  one  can  set  up  noil-payment  bat 
the  agent  himself.  '     ' 

Bayley,  B. — The  facts  of  this  ease  ire, 
that  a  bailiff  got  into  the  house  6f  the  plaiiH 
tiff  wrongfully,  as  the  house  tws  wholly 
closed,  and  arrested  him.     Tlie  ~  plaiuiiff 
obtained  a  rule  for  his  discharge  eut  ef 
custody,  and  that  the  defendant  should  pay 
the  costs  of  that  application.    The  ilile  was 
referred  to  Oaselee,  J.  at  chambers,  who 
made  an  order  that  the  plaintiff  should  be 
discharged,  because  the  arrest  was  illegpil; 
and  stated,  that  if  tlie  plaintiff  would  mider- 
take  not  to  bring  an  action,  he  would  give  him 
the  costs  of  the  rnle.  There  was  no  under* 
taking  given  by  the  plaintiff^  and,  theretH^ 
no  order  of  the  Judge  fbr  eosts'.     Upea 
these  facts  there  are  two  questions':  first,  is 
the  defendant  liable  to  payment  of  the  costsof 
that  application  ?  Secondly,  is  the  plaintiflS 
on  this  declaration,  entitled  to  add  them  to 
the  damages  recovered  in  this  action?  Lotcm 
V.  Devereux  is  relied  on  as  an  authority, 
that  though  the  plaintiff  necessarily  incurred 
costs,  he  is  precluded  from  recovering  them 
here.     But  that  case  is  distinguishable  from 
the  present ;  it  was  a  motion  to  set  aside 
judgment  and  execution   for    irregularity, 
and  the  Court  made  the  rule  absolute,  but 
without  costs.     There  was  an  express  adju- 
dication that  it  should  be   without  costs. 
In  this  case  Gaselee,  J.  came  to  no  such 
conclusion  ;  he  does  not  say  that  the  plain- 
tiff  simll   be  released   without   costs,  bat 
makes  no  adjudication,  therefore,  the  jarf 
had  a  right  at  the  trial  to  lake  those  costs 
into  their  consideration.     As  to  the  second 
point,  on  a  declaration  properly  framedi  the 
plaintiff  would  be  entitled  to  costs.     Bat 
the  form  of  it  is,  not  that  he  waa  liablC)  bot 
that  he  was  forced,  to  pay  a  large  sam  of 
money.     The  evidence  is,  that  an  attoraey 
was  employed ;  but  is  he  paid  ?   No.    Tkt 
plaintiff  then  cannot  say  that  he  was  larced 
to  pay,  for  it  is  only  a  debt,  which^he  may  %e 
hereafter  forced  to  pay,  but  liable  to  contip* 
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f^tfticieStf  at  of  the  iMmkrupl  law ;  tliereforet 
ift  if  uareasonable  that  the  plaintiff  bbould 
recover  what  he  may  perhaps  never  pay. 
M*he  bill  of  coaia  in  question,  of  102/.  W., 
iiicludiftl  money  advanctd  fur  plaintifT  by 
I  hm  •  aUorneyv  and  charges  for  work  and 
labour  and  fees.  A  person  may  say  that 
]i0  baa  been  forced  to  pay  that  which  a  man, 
'^wbo  ia  hit  af^nt,  has  been  forced  to  pay  for 
tiinn  ;  therefore,  in  respect  of  the  money 
aidvanced  for  him,  he  is  in  the  same  siiua- 
€io»  a«  if  lie  borrowed  it  by  his  agent  to 
pay  o.ver.  The  agent  has  advanced  it  for 
fiM  uaa,  therefore!  the  part  of  102L  It., 
VFhich  was  money  paid  by  attorney  to  ob« 
Cain  the  disoharge,  is  money  the  plaintiff  has 
been  forced  to  pay,  and  he  is  entitled  to  re* 
cover  sp  muoh.  The  bill  must  be  sent  (o 
the  Master  to  ascertain  how  much  money 
liaa  been  to  paid,  that  it  may  be  added  to 
the  eoata ;  the  rest  must  not  be  added. 

Vauohan,  B. — The  Judge  at  chambers 
had  juriadiotion  not  only  over  the  costs  of  the 
rule^  but  of  tlie  costs  in  the  cause,  and  he 
haa  flMde  no  adjudication  on  them.  In 
Lofon  ▼.  Deeereux  it  was  a  mere  question, 
whether  the  judgment  was  regular — a  point 
of  practice  peculiarly  within  the  jurisdiction 
of  the  Court.  As  to  the  allegation,  that 
plaintiff  liaa  been  forced  to  pay,  it  is  a  ma- 
terial allegation,  and  actual  payment  is 
neeeaaary. 

fioLLAKDp  B.  concurred. 

Rule  absolute  for  adding  to  the  da- 
mages  recovered^  by  the  verdict,  so 
much  of  his  bill  as  was  paid  out  of 
pocket  by  the  attorney,  and  dis* 
charged  as  to  the  rest. 


1839.  >   PICKIN    r.    GRAHAM   AND 

May  2S  &  X8.3  another. 

Bill  of  Exchange — Notice  of  Dishonour. 

The  drasver  of  a  hill  of  exchange  is  enti' 
fled  to  tufthe  of  dishonour  j  t/iough  he  is  in- 
formedt  before  ii  becomes  due,  that  it  probably 
nfUi  nvi  be  paid  by  the  acceptor ,  but  will  be 
reiwrmed  to  the  hidorsee^  and  tlumgh  he  then 
ielik  the  indorsee  that  lie  supposes  there  will 
be^mkultcmatire^  but  his  taking  ii  up;  and 
tkatr  if  he  ntill  bring  ii  to  him  on  a  certain 
daw^  he  will  pay  it* 


Aaaumpsit  by  the  indorsee  againat  the 
drawers  of  a  bill  of  exdiange  drawn  in 
Yorkshire,  accepted  ])ayahle  in  London. 

At  the  trial,  before  Alderson,  J.,  at  the 
Summer  Assizes  for  the  county  of  York, 
the  following  circumstances  appeared  in 
evidence : — 

On  the  2dth  of  May,  the  day  on  which 
the  bill  became  due,  one  of  the  indorsees, 
in  Y'orkshire,  sent  an  intimation  to  the 
defendants,  the  drawers,  tliat  he  had  seen 
Mr.  Potter,  an  attorney,  a  subsequent  in- 
dorsee, who  had  told  him,  that  the  bill 
would  not  be  paid.  The  next  day,  May 
the  JOth,  Witham,  the  defendant's  clerk, 
called  at  Potter's  ofHce,  and  told  him,  that 
he  had  come  in  consequence  of  a  notice  he 
had  received  the  day  before  of  the  disho- 
nour of  the  bill.  He  said,  "  1  suppose 
there  will  be  no  alternative,  but  my  taking 
up  the  bill ;  and,  if  you  will  bring  it  to 
Sheffield  next  Tuesday,  I  will  pay  you  the 
money."  On  the  SOth  of  May,  Potter  told 
the  same  clerk  of  the  drawers,  "  I  expect 
the  bill  will  come  back  and  not  be  paid." 
No  notice  of  the  dishonour  could  at  that 
time  have  been  received  in  Yorkshire.  On 
the  Tuesday,  Potter  saw  the  defendants 
clerk  at  Sheflield,  and  he  asked,  if  Potter 
had  brought  the  bill.  Potter  had  not,  as 
it  had  not  then  come  back.  The  bill  was 
not,  in  fact,  returned  to  Potter  till  June 
9th,  and  it  did  not  reach  the  defendants, 
with  notice  that  it  had  been  dishonoured, 
until  the  11th.  Tlie  plaintifl'  rested  his 
right  to  recover  on  the  conversation  be- 
tween Potter  and  the  defendant's  clerk  on 
the  30th  of  May ;  but  the  learned  Judge 
thought,  that  the  promise  by  the  defen- 
dant's clerk  did  not  dispense  with  notice 
of  diHhonour,  and  nonsuited  the  plaintiiT. 

Pollock  had  obtained  a  rule  to  enter  a 
verdict  for  the  plaintiff;  and  now 

J.  IVilliams  and  Crcsswell  shewed  cause. 
— The  defendant  was  entitled  to  notice  of 
dishonour  ;  and  it  cannot  be  said,  that  the 
promise  to  pay  on  tlie  Tuesday  amounted 
to  a  dispensation.  In  order  to  dispense 
with  notice  of  dislionour,  the  promise  must 
be  made  to  a  person  who  would  be  entitled 
to  payment  at  the  time,  if  all  tlic  proceed- 
ings had  been  regularly  taken,  as  to  the 
holder — Lundie  v.  Robertson  (1 ).    It  should 

(1)7  j:.i!it,  «3i. 
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be  ahaolute  to  pay  at  all  events — Barra^ 
Jaile  V.  Lowe(2);  and  it  should  appear,  that 
the  party,  at  the  time  of  promising,  knows 
in  what  situation  he  stands.  The  principle 
is,  tliat  a  party,  who  is  liable,  may  dispense 
with  proof  of  liability ;  but  he  cannot  waive 
a  privilege,  which  the  law  gives  him  from 
tlie  laches  of  the  other  party,  till  be  knows 
that  he  has  the  privilege — BUsard  v.  HirMt 
(3),  Goodall  V.  Doliey  (4),  Hvpley  ▼.  jDt*- 
frcine  (5\  Borrodaile  v.  Lowe.  The  rule 
of  law  laid  down  in  BayUy  on  Bills  (6)  is, 
that  "  Daymen  t  of  part,  or  a  promise  to 
pay,  after  full  notice  of  the  default,  suffi- 
ciently evinces  that  the  party  could  not 
have  sued  on  paying  the  bill  or  note ;  and 
consequently  that  he  cannot  insist  on  want 
of  notice,  or  of  a  neglect  to  present*  A 
payment,  or  a  promise  without  notice, 
does  not." 

F.  Pollock  and  Hoggins,  in  support  of 
the  rule.  —  If  the  holder  had  told  the 
drawer,  that  the  acceptor  was  insolvent, 
and  had  said,  that  he  need  not  present 
the  bill ;  that  would  have  been  a  sufficient 
dispensation  of  notice — Brett  v.  Leceti  (7). 
In  that  case,  as  here,  the  only  evidence 
from  which  notice  of  dishonour  could  be 
inferred  was  a  conversation  before  the  bill 
became  due.  A  party  is  entitled  to  treat 
a  bill  tliat  will  certainly  be  dishonoured  as 
if  it  had  actually  been  so.  Witham,  the  de- 
fendant's clerk,  treated  the  bill  as  if  there 
was  no  provision  for  it,  and  that  it  must  be 
dishonoured.  Tlie  party  here,  Potter,  was 
one  of  the  indorsees,  and,  therefore,  inter- 
ested ;  and  a  notice  given  by  any  party,  or 
his  agent,  will  enure  to  the  benefit  of  all — 
Poller  V.  Rayworlh  (8).  Tliis  was  not  a 
conditional  promise,  as  time  was  not  of  the 
essence  of  the  contract.  The  substance  of 
the  promise  is,  "  I  see  the  bill  will  be  dis- 
honoured ;  meet  me  next  market  day,  and 
I  will  pay  it."  This  was  a  dispensation  of 
presentment,  and  the  day  is  not  essential  in 
the  contract.  It  is  not  to  be  put  on  the 
ground  of  waiver  of  any  objection  to  the 
non-presentation  of  the  bill  in  due  time ; 

<S)  4  Taunt.  93. 

(3)  6  Burr,  «670. 

(4)  1  TeiTO  Rep.  i\1, 

(5)  15  East,  t7»V 

.6>  I'.  «rw. 

;R)  Ibiil.  jjfi. 


but  that),  it  is  to1»..pretu 
from  tlie  promise  so  .made,  tinfrislwi  MB 
had  been  presented  fbr  pnyiilent  in  dblto 
time,  and  dQaho&oured»and  that  doe  a*tiee 
had  been  given  of  it  Co  the  diefeiriinf-*- 
that  Lord  £lienbo«Hiig)i  in  Lmndhw^  R^ 
bertsou  and  Haddock  v.  Bur§  (9).  v    ;  ^ . 

[OuaNBT,  B.  mentioned  a  caaa  siithai 
his  own  experience,  whieb  was  an  aetioB 
on  a  bill  of  exchange,  which  was  disho* 
noured  in  London.  The  merchant  in  Loo- 
don  lost  the  bill,  and  there  was  no  evidence 
of  the  dishonour.  A  letter  written  bj.  the 
drawer  in  Ireland  to  the  holder  in  Lon- 
don»  to  inform  him  that  it  would  not  be 
paid,  crossed  on  the  road  a  note  to 
drawer  to  state  the  dishonour.  This 
held  to  be  evidence  enough  to  -aupply 
want  of  formal  notice.] 


Vaughak,  B.  [afler  statioff  the  Acts 
the  case,  proceeded] — ^For  the  jphdntiff  in 
was  admitted,  that  a  defendant  ahooldliare 
notice  in  ordinary  cases ;  but,  it  was  aifnsdf 
that  a  party  may  waive  the  ntcetaitybferit 
by  his  adnuaaion,  and  that  here  the  deien* 
dant  had  knowledge,  though  net  notice  of 
the  dishonour,  and  bv  hii  conversation  st 
terwards  became  liable  to  pay.  la  there  any 
ground  for  a  jury  to  infinr  a  diapeas^ios 
of  notice?     Notice  and  knowledge diflci 
materially  in  the  case  of  bills  of  exchenga 
In  Tindal  v.  Bromi  (10),  which  was  anvaop 
tion  by  the  indorsee  against  the  iadorser 
of  a  promissory  note,  on  the  day  that  the 
note  was  due,  the  6th  of  October,  a  notice 
was  left  by   the  holder  at   the  drawtr'i 
house  to  tell  him  where  the  note  was,  and  to 
desire  him  to  take  it  up.  He  not  doing  so^ 
on  the  7th  the  note  was  tendered  to  the 
defendant,  who  refused  to  pay  it.    AU  tk 
parties  lived  at  Bristol,  within  twenty  aai- 
nutes  walk  of  each  other.     The  queslioo 
was,  whether  it  was  reasonable  nodoe  ^ 
not.     Ashurst,  J.   said,   '*  Notice  mean 
something  more  than  knowledge*  becias 
it  is  competent  to  the  holder  to  give  cni 
to  the  maker.*'  And  Buller,  J.  said*  "Tl 
purpose  of  giving  notice  it  not  loeielytl 
the  indorser  should  know  the  Aote  ja  i 
paid;  for,  he  is  chargeable  only  in  a  sec 
dary  degree ;  but  to  render  htca  liablcr'; 


{9)  ?  KH5t,  t'»(i,  n. 
K^IO)  Trrm  Krp.  167. 
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liew  tliiil'the  h(Mer  looked  to  him 
nMmt,  and  gave  him  notice  that  he 
'^•1  Preaentmertt  to  the  acceptor  hy 
ier,  and  notice  by  him  to  the  dra\f  er 
I'df  exchanee,  is  necessary,  though 
i0ptor  liad  himself,  before  the  day 
t  'Would  be  due,  told  the  drawer 
ilMMild  not  be  able  to  pay  it — Baker 
k{l\\  LoJUte  V.  Slatter (12).  Even 
ikruptcy  of  the  maker  of  a  promis- 
ite,  or  acceptor  of  a  bill,  is  no  ex- 
r  not  giving  notice  of  non-payment 
§U  T.  Limgttafe  (Id),  Ewdaik  v. 
y  (14).  But  it  IS  said  here,  there  is 
ite  to  pay.  An  absolute  promise  to 
0f  the  bill  is  due,  leads  to  the  con- 

Ihat  the  party  has  had  notice ;  but 
anounts  only  to  a  qnalified  promise 
expected  dishonour  of  the  bill,  and 
supposition  that  the  drawer  had  no 
tive,  but  to  pay.  It  is,  as  if  he  had 
[  ahall  be  sorry  to  be  obliged  to  pay; 
appose  1  must.  If  yon  will  bring 
y  on  its  return  I  will  pay  it."  1  do 
f  «n  Tuesday  being  the  day  named, 
9ther  day,  as  Wednesday,  would  not 
As  ihe  bill  will  probably  come  back 
'cgular  course,  1  will  pay,"  is  not  an 
e  promise.  Where  there  has  been  a 
i  to  pay,  it  has  been  presumed  that 
ling  has  been  regularly  done —  Lundk 
rimm,  Hodge  v.  FiUit{  1 5\  Borradaiie 
p.  A  promise  made  without  full  no- 
he  facts  does  not  discharge  the  party, 

his  neglect  has  made  himself  liable 

bill.  In  BUtard  V.  Ifirsi,  the  de- 
:  promises  to  pay  a  bill,  of  which  the 
It  had  been  refused ;  but  as  it  had 
resented  two  months  before  for  ac- 
«,  and  acceptance  refused,  and  no 
of  that  given  to  the  defendant,  he 
lid  not  to  be  liable  on  the  promise, 
msuir,  therefore,  was  right,  because 
ad  been  no  notice  of  dishonour,  for, 
versation  took  place  before  the  dis- 

coald  be  known,  and  then  the  pro- 
>  pay  was  not  absolute. 
iAVD,  B. — ^l*he  parties  here  are  the 
■nd  the  drawer.  Potter  had  been  an 
e^^and  the  bill  was  known  not  to  be  in 

■  Csmpb.  107. 

6  Bing^.  6^3 ;  ■.  c.  »  Lure  Journ.  C.W  ?7.1. 

Doug),  iiia. 

II  Eut,  111. 

r,  Cninph.  16.1. 


Potter^s^ hands  at  the  time  t>f  the  conversa- 
tk>n.  The  meaning  of  what  Witham  said 
was— ^Provided  the  party  who  holds  the 
bill  does  justice  to  it,  I  must  pay  it ;  and,  if 
you  bring  it  to  me  at  Sheffield,  I  will  pro- 
vide for  it.  1  know  my  liability  on  the  bill ; 
but  I  know  also  the  protection  I  am  entitled 
to  from  the  law ;  and,  therefore,  expect  the 
parties  to  do  what  the  law  requires.  Prideemx 
r.  Collier  (16)  goes  as  far  as  any  case.  The 
drawees  had  told  the  holder  on  the  day  before 
the  bill  became  due,  that  they  had  no  effects 
of  the  drawer,  but  that  they  would  probably 
be  supplied  before  the  next  day.  On  the  next 
day  the  drawer  informed  the  holder,  that  he 
would  endeavour  to  find  effects,  and  wotild 
call  on  him  again.  Yet,  the  necessity  of  pre- 
sentment was  not  dispensed  ivith. 
GoaNBT,  B.  concurred. 

Rule  discharged. 


18S3.     > 
May  25.  > 


SWAINSTON  V.  OAaaicx. 


Ship  and  Shipping — Onmtr — MomUt — 
New  Trial — Ahaicmeni.  *. 

1.  The  owner  of  a  ship^  and  not  the  char" 
terer,  u  primA  facie  liable  to  the  consignees 
for  damage  done  to  goods  on  the  toi/age^  by 
reason  of  improper  stowage. 

ft.  Ike  master  is  primd  facie  liable  for 
the  safe  stowage  of  the  cargo,  hut  he  is  cx- 
onerated  by  the  special  ajtpointment  of  his 
mm  sUmer  by  the  freighter,  and  if  the 
freighter  by  a  verbal  agreement  with  the 
owner,  undertakes  to  appoint  his  own,  and  he 
acts  as  such,  the  mere  silence  of  a  charter^ 
parly,  subsequently  entered  into,  does  not  sub- 
ject  the  master  to  his  original  liability. 

Where  the  Court  on  granting  a  new  trial 
will  not  impose  terms  to  prevent  advantage 
being  taken  of  the  death  of  the  defendant 
after  the  former  verdict. 

Assumpsit  by  the  owners  of  the  ship 
Harlequin,  against  the  master,  for  dam- 
age arising  from  the  improper  stowage 
of  goods.  Verdict  for  the  plaintiffs.  The 
plaintiffs  had  chartered  tne  ship  to  one 
Price,  by  an  instrutoent  not  under  seal, 
for  a  voyage  from  Newcastle  to  New 
York;    the   charter-party    was   silent  as 

(Irt)  »iSt;iTk.  N.P.C.  57. 
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to  stowing,  but  it  liad  been  before  ver- 
bally agreed,  tb»l  Price  should  employ  his 
own  slower.  He  employed  Cunninghain, 
who  stowed  the  whole  cargo.  On  the  ar- 
rival of  the  ship  at  New  York,  it  was  found 
that  part  of  the  cargo  was  damaged,  and 
on  a  survey  ordered  by  tlie  Bo/u'd  of  War- 
dens of  that  port,  the  damage  was  certified 
to  have  arisen  from  improper  stowage,  and 
its  amount  ascertained.  By  the  law  of  the 
United  States,  if  damage  is  done  to  goods 
by  improper  stowage,  the  ship  is  answer- 
able. The  consignees  libeUed  the  ahip, 
and  arreated  the  defendant*  who  had  taken 
in  a  homeward  cargo,  and  was  ready^  fbr 
aea.  To  prevent  the  sliip  from  being  de- 
tained, the  defendant  gave  an  order  to 
plaintiffs*  agents  at  New  York,  to  pay  the 
amount  of  damage :  and  the  plaintiffs  now 
sought  to  recover  this  sum  from  him.  The 
questions  were,  first,  whether,  as  the  ship 
was  chartered  to  another,  the  owners  were 
liable  to  the  consignees  for  damage  done 
to  the  goods.  Secondly,  whether  the  ap- 
pointment of  a  stower  by  the  charterer, 
with  the  consent  of  the  owners,  discharged 
the  master  from  his  liability.  At  the  trial, 
the  Judge  in  his  direction  told  the  jury 
that  the  owner  was  liable,  unless  the  sub- 
agreement  protected  him,  and  the  captain 
was  primarily  liable,  unless  he  was  ab- 
solved by  the  special  appointment  of  stiv- 
dor ;  but,  in  his  opinion,  the  vessel  being 
chartered,  was  no  protection  of  the  owner 
against  the  consignees,  and  the  master  was 
not  absolved.  The  jury  having  found  a 
verdict  for  the  plaintiff,  a  rule  had  been 
obtained  for  setting  that  verdict  aside  for 
misdirection. 

R,  Alexander  and  TomlinMU^  shewed 
cause. — The  charter-party  is  merely  for  a 
voyage,  not  for  a  term,  and  there  are  no 
words  in  it  of  demise  of  the  vessel;  there- 
fore it  does  not  necessarily  divest  the 
possession  from  the  owner.  Notwith- 
standing a  charter-party,  the  owner  has 
such  a  possession  of  the  vessel,  as  to  entitle 
him  to  a  lien  on  the  goods  for  freight — Sa^ 
vilie  V.  Campion  {l)^  The  owner  of  a  ship, 
though  he  had  chartered  her,  was  held 
liable  to  the  consignees  in  Parish  v.  Craw- 
/urd(2\  and  though  that  case  was  supposed 
to  be  weakened  by  the  decision  in  James  v. 

(1)  «  B«m.&  Aid.  505. 
(t)  Abbott  on  Shipping,  f  1. 


/oi}es(3)  where  the  charterer  was  held  to  be 
liable,  it  was  on  tlie  special  ground,  that 
the  consignee  had  knowledge  of  thecliarter- 
party,  and  therefore  the  owner  not  liable. 
So  where  there  is  no  one  on  board  who  is  re- 
aponsible  to  the  owners,  they  are  not  liable. 
MackenmU  ▼;  Roive{4)  and  subsequent 
cases  establish  the  general  liability  of  the 
owner — Coivin  v.  Newbury  (5% 

[The  Court  here  intimated  that  they  had 
no  doubt  of  the  plaintiff'a  liability  to  the 
consignee.] 

Then  as  to  the  second  point.  The  cap- 
tain ift  not  discharged  from  his  liability,  by 
the  agreement  between  the  owner  and  the  ^ 
charterer.  The  evidence  waa  that  Cari^ 
heard  plaintiff  say  to  defendant,  that  Pric^ 
would  send  hia  own  stower,  and  Cnnnipg^i. 
bam  did  in  fact  come  and  atow.  Tiw^ 
Judge  waa  of  opinion,  tliat  this  did 
amount  to  an  exoneration  of  the  captsii 
it  was  bis  duty  to  see  the  ahip  properly 
stowed,  though  he  might  be  abaolved  l(r 
express  stipulation.  The  jury  have  decided 
on  it.  If  it  had  been  intended  to  shift  the 
responsibility  from  the  captain  and  the 
ownera,  a  stipulation  should  have  been  is- 
serted  in  the  charter-party ;  it  cannot  now 
be  imported  into  it. 

(Tkesiger,  in  aupport  of  the  rule,  wu 
stopped  by  the  Court.) 

Lord  Lyndhurst,  C.Bi — The  master,  t« 
servant  of  the  owner,  is  bound  to  superintend 
the  stowage,  and  if,  in  consequence  of  im- 
proper stowage,  the  owner  has  been  called 
upon,  and  has  satisfied  any  claim  for 
damage,  the  master  is  liable  to  him.  But 
where  the  master  is  told  by  the  owner, 
some  one  will  come  to  superintend  and  do 
that  which  would  otherwise  be  his  dut^i 
he  is  exonerated.  If  afterwards,  that  in- 
tention is  changed,  the  owner  should  com- 
municate it  to  the  master.  Here  the  shipper 
did  send  his  own  stower  :  therefore  there 
must  be  a  new  trial. 

Baylet,  B. — Priwd facie  there  is  an  ob- 
ligation on  the  captain  to  stow,  but  it  may 
be  superseded.  Here,  in  a  conversation 
before  the  charter-party,  the  captain  wsi 

(S)  5  Esp.  27;  a.  c.  Abbott  oa  SUppisf, Mb cJ* 
fO. 

(4)  t  Campb.  48«. 

(5)  8  B.  &  C.  166;  n.c.  6  Law  JsHm.  K.B.t39{ 
7  Bing.  190,  in  error. 


TRINITY  TERM,  18d3. 


257 


tokl  thftft.  Price  would  appoint  his  own 

stower.     At  that  time,  then,  the  charge  of 

•towioff  was  exclusively  in  the  person  ap- 

-  pointed,  and  the  captain  was  exonerated. 

The  charter-party  which  was  afterwards 

entered  into  was  silent  on  this  point ;  this 

wi^  pot  into  the  plaintifTs  possession,  and 

he  ahonld  have  apprised  the  defendant  that 

the  intention  was  altered,  and  that  though 

'be  might,  perhaps,  send  some  one  to  stow, 

lAte  captain  was  to  superintend  the  stowage; 

in  fact,  Cunningham  was  sent  to  stow. 

'   The  rest  of  the  Court  concurred. 

The  defendant  having  died  since  the 
trial,  Alexander  suggested  that  the  rule 
for  a  new  trial  should  be  granted  in  such 
terms,  as  to  prevent  the  assignment  of  the 
defendant's  death  as  error,  and  to  preclude 
the  plaintiff  from  being  prejudiced  thereby 
in  caae  be  should  obtain  a  verdict  on  the 
aeeond  trial.  He  referred  to  Oriffitht  v. 
WUliami{fi)t  where  the  plaintiff  died  aAer 
the  rule  for  a  new  trial  had  been  obtained, 
'llnd  the  Court  said,  that  if  the  case  had  re- 
quired ftirther  consideration,  they  would 
have  imposed  the  terms  of  the  verdict  be- 
ing entered  as  of  the  assizes  when  the  case 
was  first  tried,  or  of  the  defendant's  under- 
taking not  to  assign  error. 

The  Court,  however,  refused  to  impose 
any  terms,  and  recommended  a  $let  pro* 

Rule  absolute* 


1833. 


{ 


NORRIS    V,    WILLIAMS    AND 
OTHBES. 


SUp  and  Shippings Sale-^Tr over. 

A  perton  who  buy$  a  chattelt  upon  which 
Ci-edilors  have  a  lien  by  express  agreement 
with  the.  vendor^  in  ignorance  of  such  agree-- 
mentf  but  after  the  purchase  assents  to  it,  is 
bound  by  Alt  assent ;  and  though  he  has 
fqid  the  purchase-money  to  the  vendor,  he 
^^nnot  .maintain  trover  for  the  chattel  against 
q  credUorf  who  detains  it  for  his  lien. 

In  trover  for  a  ship^  where  the  bill  of  sale 

^  f€(  ihfi  ,plainiif  does  not  recite  tfte  certificate 

of  registry f  whether  it  is  incumbent  on  tlie 

pUuntiffto  shew  that  it  ienota  British  built 
<* ' '   ' 

(6)11  Cr.  &  Jar.  47 ;  i •  c.  6  Law  Joata.  K.B.  £39. 
NlW  SEEIBSi  IIt«->£XCREQ.  Fl. 


ship^  in  order  to  take  it  out  of  the  provisions 
of  a  Geo*  4.  c.  110.  s»  31 — quaere. 

Trover  for  a  ship.  In  July  1 828,  William 
Wright,  of  Liverpool,  the  owner,  sent  the 
vessel  to  the  defendant's,  Williams's  yard, 
at  Conway,  to  be  repaired ;  it  did  not  appear 
whether  the  vesRel  was  British  or  foreign 
built.  The  defendants  and  others  supplied 
timber  and  materials,  which  were  worked 
up  in  the  repairs,  but  no  work  waa  done 
to  her  by  the  defendants.  In  December 
1828,  Wright  employed  an  auctioneer  to 
sell  her  by  auction  in  Williams's  yard.  On 
the  day  before  the  sale,  the  defendants  and 
the  other  creditors  insisted  that  the  ship 
should  not  be  removed  till  the  materiala 
were  paid  for;  Thomas  Wright,  the  brother 
of  Williams,  who  superintended  the  aale  for 
him,  assented,  and  aigned  an  authority  to 
the  auctioneer,  that  they  should  be  paid 
out  of  the  purchase-money.  The  vessel 
was  sold  to  the  plaintiff  for  300/.,  William 
Wright  then  owing  him  200/.  After  the 
aale  the  auctioneer  told  the  plaintiff  he  was 
to  receive  the  money,  and  it  was  to  pay  the 
creditors  with ;  the  plaintiff  promised  to 
bring  it,  but  he  did  not,  and  he  never  claim- 
ed the  vessel  till  March  1832;  Williama 
refused  to  let  her  go  out  of  his  yard  till 
the  materials  were  paid  for.  The  auc- 
tioneer's charges  had  been  paid  by  Thomas 
Wright  soon  after  the  sale,  but  the  plaintiff 
paid  the  purchase-money  to  W.  Wright,  and 
the  cost  of  materials  was  still  unpaid  to  the 
creditors.  A  bill  of  sale  was  executed  on 
the  8ih  of  December  1828,  from  W.  Wright 
to  the  plaintiff,  in  which  the  vessel  waa 
described  as  not  yet  having  a  name ;  but 
It  did  not  recite  any  certificate  of  registry, 
nor  was  there  any  proof  of  a  registry  in 
fact. 

At  the  trial,  before  Bayley,  B.,  at  the 
last  Assizes  for  Anglesea,  he  thought,  that  as 
the  plaintiff  was  cognisant  of  the  agreement 
to  pay  for  the  repairs  out  of  the  purchase- 
money,  he  had  no  right  io  remove  the  hull 
till  the  creditors  were  paid;  and  he  therefbre 
directed  a  nonsuit,  with  leave  to  move  to 
enter  a  verdict  for  300/. ;  defendants  also 
to  be  at  liberty  to  contend  that  the  aale 
was  void  under  the  Registry  Act,  6  G^.  4. 
c.  110.  a.  81.  A  rule  hitving  been  ob- 
tained^ 

Lloyd  ahewed  cauie.--The  nonauit  waa 
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fight.  The  repairs  haVihg  beeti  done  hf 
other  peraons  in  Williams's  yard,  with  ma- 
terials supplied  by  others  as  well  as  him- 
■elf,  gave  him  no  lien  at  laWj  but  it  thight 
by  the  agreement  of  the  parties.  Thomas 
Wright  was  the  agent  of  William  Wright, 
and  he  agreed  that  the  ship  shoiild  not  be 
taken  away  till  the  repairs  were  paid  for ; 
therefore  the  title  passed  to  the  vendee 
with  that  limitation,  if  it  was  known  to  him. 
It  is  true,  that  this  was  not  coihmunicated 
to  him  before  the  sale,  but  it  was  while  the 
contract  was  in  fieri ;  and  he  consented  to 
pay  the  charges. 

[Lord  LTNOHuasT,  C.  B. — It  was  knotk* 
ed  down  to  Norris ;  he  was  therefore  entU 
tied  to  have  a  conveyance  executed.] 

It  was  merely  an  executory  agreement ; 
he  could  have  witlulrawn  from  it}  on  the 
terms  being  made  known  to  him.  Before 
ix>sses8ion  is  taken,  or  the  money  paid, 
this  term  is  engrafted  on  it,  and  Norris 
assents  to  the  arrangement,  and  that  he  will 
pay  the  different  claimants.  William  Wright 
was  not  damnified  by  this,  and  there  Was  a 
good  consideration  for  it,  because  the  plain- 
tiff got,  not  merely  the  hull,  but  a  repaired 
vessel,  in  which  improvements  had  been 
made.  William  Wright  would  not  be 
bound  to  deliver  the  vessel  till  payment  of 
those  charges,  and  he  can  say  that  payment 
shall  be  made  to  Williams ;  and  till  that  is 
done,  Norris  has  no  right  to  the  possession. 
Thomas  Wright,  as  agent  of  William 
Wright,  had  agreed  that  it  should  remain 
in  Williams's  yard  till  the  charges  were  paid, 
•o  that  he  had  no  power  to  deliver  posses- 
sion of  it;  and  a  sale  then  takes  place. 
W.  Wright  might  have  insisted  on  the  pay- 
ment being  contemporaneous  with  the  deli- 
very of  the  ship  ;  but  instead  of  doing  that, 
plaintiff  agrees  to  pay  the  creditors,  and 
therefore  the  defendants  represent  the  un- 
paid vendor. 

[Lord  Lyndhurst,C.  B. — There  is,  first, 
the  agreement  between  T.  Wright  and  the 
(creditors ;  then  came  the  written  authority, 
to  which  Norris  afterwards  assented.] 

This  gives  the  parties  a  lien  on  the  vessel, 
as  the  creditors  succeed  to  the  rights  the 
Tendor  had;  and  as  he  could  retain  the 
•i^essel  till  payment,  to  can  they.  Norris 
niust  pay  somebody,  and  he  has  agreed  to 
pay  the  creditors.  Again — they  have  a 
jiea  for  fornishliig  aiateriaii»  for  they  have 


■  t 

not  parted  with  the  posittsion,  thobjj^tlitrt 
has  been  an  appropriation.     Wri^t  em- 
ployed the  different  parties,  not  WilKimt, 
and  ihey  stand'  to  him  in  the  relatbn  of 
vendor  of  the  vessel.     Agaiii — the  biO  of 
sale  did  not  recite  the  certificate  of  rejnttrj; 
in  fact,  it  was  not  registered;  therefore, 
Ihe  property  has  not  been  transferred  to 
the  plaintiff,  so  as  to  maintain  (rover.   Bj 
60eo.  4.  c.  110.  8.31— "When and Moflen 
its  the  property  in  any  ship  or  Vessel,  or  my 
part  thereof,  belonging  to  any  of  Hit  Ma* 
jesty's  subjects,  sliall,  afler  registry  th^rtof, 
be  sold  to  any  other  or  others  of  His  Ma- 
jesty's subjects,  the  sathe  shall  be  transferred 
by  bill  of  sale,  or  other  instrument,  in  wril* 
iiig,  containing  a  recital  of  the  certificate  of 
registry  of  such  ship  or  vessd,  or  the  priii- 
cipal  parts  thereof,  otherwise  such  tranticff 
lihall  not  be  valid  or  effectual  for  any  pur- 
pose whatever,  either  in  law  or  emtily; 

[BATtEt,  B. — That  clause  affects  onljf 
British  built  vessels  that  have  beilii  reaii- 
tered  ;  but  there  was  no  proof  of  this  snip 
being  a  British  vessel,  or  that  she  had  ever 
been  registered:] 

We  have  a  right  \o  aSsuttie  her  to  be 
British,  as  the  owner  was  British  ;*  and  t&e 
contrary  was  not  shewn. 

[Bayley,  B. — Williams  would  not  let  i 
person  go  into  the  vessel  to  examine  whe- 
ther she  was  foreign  built  or  not.] 

That  was  to  prevent  him  from  exerctsioj 
any  act  of  ownership,  and  does  not  lead  to 
a  suspicion  that  she  was  not  British  built. 
Either  then  the  ship  was  not  registered, 
and  the  statute  was  not  complied  with,  or  if 
registered,  it  is  not  recited  in  the  bill  of 
sale ;  and  in  neither  case  can  the  property 
pass. 

[Bayley,  B. — I  do  not  know  that  we 
must  presume  it  to  be  a  British  vestel ;  a 
British  subject  may  have  the  hull  of  a  fo^ 
reign  vessel  ;  and  before  that  statute,  ft 
foreign  built  ship,  in  the  hands  of  a  Britiili 
owner,  did  not  require  to  be  registered.] 

John  JeiviSi  for  the  plaintiff. — There  csa 
be  no  lien,  except  by  the  usage  of  trade,  by 
express  contract,  or  by  legal  relation ;  to 
bind  NorriS)  he  must  have  expressly  assent* 
ed.  If  the  promise  is  made  td  a  third  pel^ 
son,  the  party  is  not  bound  by  the  prDmbSt 
as  where  bills  are  sent  to  a  defimdanti  wiih 
directions  to  apply  the  produce  to  the  py- 
mentofoertalodlbts}  and  M  rtctifti  the 
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■d  ||(ktrmr4*  t^  inoQ«y  on  tbenii 
ifCfi  to  apply  tbem  as  directed  ;  on« 
:rftditQrs»  io  the  absence  of  expreM 
bf  tbe  defendanr,  cannot  maintain 
Dfi  fur  money  had  and  received — 
II  V.  Everett  {\)»  The  auctioneer 
p  agent  of  the  vendor  and  vendeei 
;  of  the  creditors.  Norris  was  a  cre- 
*  WrjghN  and  had  a  right  to  settle 
ifD,  ^nd  is  not  liable  to  Williams  in 
»Q  OQ  a  promise  made  to  the  auc- 

p  Ltvdhu£ST,  C.  B. — If  I  have  au- 
fifom  A.  B.  to  receive  money  from 
tor,  and  he  promises  me  to  pay  it  to 
is  bound  by  his  promise.] 
here  the  promise  is  to  pay  a  third 
the  creditors,  and  tbe  assent  is  only 
[  from  the  terms  of  the  contract. 
knew  nothing  of  tbe  vessel  not  going 
the  yard,  and  the  defendant  cannot 
pq  the  contract,  without  an  express 
fintf  a  lien  which  the  law  does  not 
As  to  the  second  point,  the  property 
Qsferred  by  the  auction. 
LIT,  B. — He  sells  a  vessel  which  is 
KMsession  of  other  parties. 
D  Lyndhurit,  C.  B.— a  person 
ing  for  goods,  has  no  right  to  demand 
eliveryi  except  on  tender  of.  the 

there  has  been  no  tenderi  but  tbe 
t  to  Wright. 

I  Ltkouurst,  C.  B. — In  this  case 
repairs  were  done  to  a  vessel,  and 
materials  found  by  Williams  and 
reditors  of  Wright ;  the  ship  is  put 
Mile ;  Williams  then  interposes,  and 
nt  of  Wright  agrees  with  Williamsi 
tbe  auctioneer,  being  a  parly,)  that 
bpuld  have  the  money  and  dol^  it  out 
creditors ;  this  was  not  binding  on 
unless  he  kn^w  it,  but  it  was  com- 
:ed  to  him,  and  he  expressly  assent* 
0  paid  the  ononey  to  Wright  instead 
ines.  This  was  no  payment  to  give 
ight  to  the  vessel,  so  as  to  maintain 

iSY,  B.  —  Williams  had  expended 
in  materials,  and  workmen  were  em- 
by  Wright  to  work  them  up.  An 
^  was  employed  to  sell  the  vessel, 

(1)  14  But,  680. 


when  improved  by  work  and  materials. 
Williams  said,  that  the  vessel  should  not 
depart  until  the  creditors  were  paid.  Wright 
might  have  repudiated  this,  but  he  consents 
ed  to  it,  and  an  agreement  was  signed,  that 
Jones  the  auctioneer  should  receiva  tho 
money  and  pay  it  over.  The  ship  waa 
knocked  down  to  Norris;  he  assents  to 
the  arrangement ;  he  need  not,  but  he  does; 
therefore  he  undertook  to  pay  Williams  and 
the  other  parties,  and  all  who  could  be 
bound,  concur  in  assenting.  But  it  is  said 
he  is  entitled  to  the  possession  under  the 
bill  of  sale.  If  he  agreed  to  pay  in  a  par- 
ticular manner,  he  is  not  entitled  to  posses- 
sion against  a  party  interested  to  retain  pos« 
session  ;  he  paid  Wright  and  not  Jones,  as 
he  had  agreed. 

Vauohan,  B.— This  is  a  payment  by  tha 
party  in  his  own  wrong,  and  is  the  common 
case,  and  within  the  rule,  that  the  property 
does  not  vest  till  the  price  is  paid. 

BoLLANi),  B. — The  question  is,  whether 
Norris's  auent  made  him  liable  to  pay  the 
auctioneer  for  the  creditors.  The  sale 
would  not  have  taken  place,  but  for  this 
arrangement  with  Wright;  Norris  waa 
afterwards  told  of  it,  and  he  adopted  it. 

Rule  discharged. 


1833. 


CdOE    d.    ANN   UBYEICK   «•    MART 


\  MBTRICK,  WIDOW. 

Devise — Construction. 

"  Purchased^**  in  a  devise  of  landt  if  imex- 
plaiaed  h^  other  parts  of  the  fvi^,  may  bo 
taken  in  its  extended  iegfU  signifeationt  as 
including  lands  acquired  in  any  other  iray 
than  by  descent, 

l^hertforof  lands  acquired  by  exchange 
for  part  of  the  family  property  which  was 
to  go  (0  another  person^  held  to  pau  under  a 
devise  of  "  all  Ituuis  which  I  have  purchased" 

Ejectment  on  demise  of  Ann  Meyrick, 
as  devisee  under  tbe  will  of  William  Mey- 
rick, to  recover  possession  of  a  farm  called 
Galanddu,  in  the  county  of  Angleaea.  At 
the  Spring  Assiaes,  183S,  a  verdict  waa 
taken  by  consent  for  the  plsintifF,  subject 
to  the  opinion  of  the  Court  on  the  follow- 
ng— 
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CASE. 
The  Rev.  W.  Meyrick,  of  Cefii  Cock,  in 
the  coanty  of  Anglesea,  was  the  owner  of 
considerable  estates  in  that  county,  and, 
before  the  making  of  the  will  hereinafter 
mentioned,  purchased  for  money  consider- 
ations  several  estates  in  the  same  county ; 
he  likewise  exchanged  several  parts  of  the 
family  estate  for  other  lands,  and  amongst 
them,  by  indenture,  dated  the  1 2th  of  No- 
vember 1796,  made  between  him  and  Hol- 
land Griffith,  the  said  Holland  Griffith 
conveyed  certain  messuages  and  heredita- 
ments, called  Tyddyn  Gib,  and  a  certain 
other  messuage  and  hereditaments,  called 
Galanddu,  both  in  the  parish  of  Llanfe- 
chel,  to  the  said  William  Meyrick,  in  ex- 
change for  a  certain  field  called  Gaer  Gera, 
and  a  messuage  called  Gamedd  Bach,  and 
another  field  called  Llain  y  Gromlech,  all 
in  the  parish  of  Llanfaethly,  together  with 
the  sum  of  SOL  to  be  paid  by  the  said 
William  Meyrick.  The  sum  of  30/.  was 
not  paid  as  the  value  of  any  of  the  premises 
comprised  in  the  deed,  but  merely  to 
equalise  the  exchange.  The  two  parties 
after  the  execution  of  the  deed,  entered 
upon  the  exchanged  lands  respectively,  and 
continued  to  enjoy  the  rents  and  profits  of 
them,  till  Meyrick's  death,  on  the  15th  of 
October  1819.  On  the  25ih  of  June 
1816,  Meyrick  made  his  will,  duly  attested 
to  pass  real  estates,  which  contained  among 
others,  the  following  devise,  "  I  give  and 
devise  all  and  every  my  several  messuages,  ^ 
&c.  situate  in  the  several  parishes  of  Llan- 
fechel,  (and  others,  naming  them,)  or  else- 
where in  the  county  of  Anglesea,  which  I 
have  heretofore  from  time  to  time  pur- 
chased from  different  persons  in  the  seve- 
ral deeds  of  conveyance  thereof  named, 
unto  and  to  the  use  of  my  two  sisters  Ann 
and  Elisabeth,  for  their  joint  lives  and  the 
life  of  the  survivor ;  and  after  the  death  of 
the  survivor,  I  give  and  devise  all  that 
messuage,  &c.  called  Tyddyn  Lucy,  in  the 
parish  of  Llanfechel,  &c.  to  R.  H,  his  heirs, 
&c. ;  and  as  to  the  remainder  of  all  those, 
the  aforesaid  real  estates,  by  me  heretofore 
purchased  as  aforesaid,  I  give  and  devise 
the  same  and  every  part  and  parcel  thereof 
unto  and  to  the  use  and  behoof  of  my  dear 
brother  Thomas  Meyrick,  his  heirs  and 
assigns  for  ever."  The  estate  called  Tyd- 
dyn Lucy  had  been  purchased  by  the  tes- 


tator for  a  money  contidemtioii.  The  tes- 
tator died  seised  of  Galanddu,  leaviiighit 
only  brother  Thomas,  heir-at-law,  and  hb 
sisters  Ann  and  EliBabetfa*  hhn  surviving. 
Elisabeth  died  on  the  Slat  of  Jone  1821. 
Thomas  had  entered  into  poaaession  of  the 
estate  called  Galanddu,  on  his  brother*! 
death,  and  so  continued  till  bis  own  detth, 
the  2drd  of  Janury  1 83 1 .  The  delendaot, 
the  widow  and  devisee  of  the  said  Thomas, 
has  ever  since  continued  in  possession. 

The  question  for  the  opinion  of  theCoort 
was,  whether  the  premises  called  Galand- 
du, conveyed  to  the  said  William  Blff- 
rick,  as  above  mentioned,  passed  by  the 
will  of  the  said  William  Meyrick,  to  Abo 
Meyrick,  the  lessor  of  the  plaintiff,  as  part 
of  his  purchased  estates. 

Foileil,  for  the  plaintiff.— <<  Purchase"  in 
the  will  must  be  taken  in  its  legal  s%oifi- 
cation ;  and  lands  which  are  taken  in  n* 
change  are  purchased.  There  are  bat  two 
modes  of  acquiring  land,  by  descent  or 
purchase.  "  Purchase  is  called  the  pos- 
session of  lands  or  tenements,  that  a  asa 
hath  by  his  deed  or  agreement,  unto  wbidi 
possession  he  cometh  not  by  title  of  deseent 
from  any  of  his  ancestors  or  his  cousios, 
but  by  his  own  deed"(l),  and  "a  pur- 
chase is  always  intended  by  title,  and  most 
properly  by  some  kind  of  conveyance, 
either  for  money  or  some  other  consider- 
ation, or  freely  of  gift,  for  that  is  in  hir 
also  a  purchase"  (2).  Purchase,  therefore, 
embraces  every  mode  of  conveyance,  ex- 
cept by  descent ;  and  the  lessor  of  the 
plaintiff  has  not  got  those  lands  by  descent 

[Lord  Lynduurst,  C.  B. — This  it  a 
substitution  of  land  for  part  of  that  which 
came  to  him  by  inheritance.] 

[Bayley,  B. — Suppose  the  title  of  the 
land  of  Griffiths  to  have  been  impeached 
after  the  death  of  Meyrick,  would  not  his 
heir  have  had  the  land  that  he  had  giTea 
in  exchange  ?] 

That  might  be  so,  but  it  does  not  shew 
that  the  testator  did  not  use  the  legal 
word  in  the  legal  sense. 

[Baylby,  B. — Lands  purchased  do  not 
/}rtii}<i^cremean  lands  not  acquired  by  des- 
cent. The  burthen  is  on  you,  who  dtin 
the  land,  to  fix  a  meaning  on  it ;  it  is  not 
enough  to  shew  that  it  is  equivocal.] 

(1)  Lit. I.e.  l.g.  1?. 
(«)  Ibid.  Co.  UU 
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lere  b  anything  on  the  face  of  the 
ahew  that  the  word  is  used  in  the 
acnse,  and  not  in  the  legal  sense, 
Bit  will  so  interpret  it.  But  the 
ms  to  have  been  drawn  by  a  person 
ted  with  professional  language,  and 
expression,  "  the  lands  comprised 
in  deeds  of  conveyance,'*  are  in  the 
well  as  "purchase,"  it  is  to  be  pre- 
tbat  the  testator  meant  to  give  the 
all  that  he  held  by  the  conveyance. 
n  exchanged  lands  in  Yorkshire  for 
[  Devon,  and  left  "  the  land  he  had 
led,*'  it  would  pass,  unless  a  different 
raa  apparent  in  the  will.  It  is  said, 
n  under  the  devise,  and  therefore 
t  ahew  that  we  are  within  it.  The 
e  is,  that  a  party  takes  under  a  de- 
the  words  of  the  will  intend  it,  with- 
wing  evidence  that  the  testator  had 
mt  meaning.  If  there  is  any  person 
e  80  described  in  the  will,  that  the 
;an  have  any  operation,  the  Court 
permit  parol  evidence  of  the  tes- 
ntention,  that  it  should  pass  differ- 
Miller  V.  Travers  (3).  The  Courts 
will  take  the  intention  of  the  tes- 
I  expressed  in  the  will  in  legal 
e ;  therefore,  the  Court  should  now 
(gal  construction  to  the  word  "  pur- 

ttY,  B. — When  has  •'  purchased," 
led  as  an  adjective,  the  same  legal 
la  the  substantive  '*  purchase"?] 
?ibs.  Cod,  1st  ed.  p.  700-1,  it  is  said  : 
I  decreed  by  the  general  council  of 
,  that  the  privilege  of  exemption 
bea  enjoyed  by  the  Cistercians  and 
ligious  orders,  should  not  extend  to 
jrchased  af\er  that  cpuncil."  The 
used  in  Lilt.Vih.  1.  c.  1.  s.  12:  "If 
1  purchase  land  in  fee  simple."  So 
I  no  difference  between  the  verb 
substantive  ;  it  includes  land  ac- 
hy act  or  agreement  of  the  party, 
am  or  gift  for  money,  by  gift  with- 
r  recompense,  and  by  way  of  re- 
• 

LIT,  B. — It  is*  called  part  of  the 
states.] 

he  Court  will  not  allow  loose  parol 
iy,  but  will  collect  the  intention  of 
iea  from  the  writing.     If  a  word 

(3)  8  BiDg.  S44. 


has  a  popular  meaning,  and  a  technical  one, 
primd  facie  it  is  to  be  taken  in  its  technical 
sense  in  a  will,  because  it  is  a  solemn  in- 
strument, and  though  the  Courts  are  not 
so  strict  in  construing  a  will  as  other  in- 
struments, because  the  party  is  considered 
as  inops  consilii,  yet,  till  that  appears,  the 
common  construction  is  to  be  put  on  it. 
"  Comprised  in  the  deeds  of  conveyance," 
makes  the  case  stronger  than  if  the  word 
"purchased"  were  used  alone. 

Lloyd,  for  the  defendant.— If  "purchased" 
had  a  strict  legal  meaning,  as  "  heirs"  has,  the 
burthen  might  be  thrown  on  the  defendant 
to  shew  the  intention  of  the  party.  Hiere 
is  no  doubt  the  word  is  used  to  distinguish 
land  acquired  in  any  other  way  than  by 
inheritance,  but  there  is  a  popular  as  well 
as  a  legal  use,  and  then  "  purchased"  from 
other  persons,  means  bought.  The  terms 
of  the  will  shew  these  lands  are  not  included. 
The  testator  had  a  family  estate,  and  also 
lands  by  buying ;  then  in  the  will,  he 
makes  the  distinction  between  the  lands 
by  inheritance,  which  he  suffers  to  go  in 
the  old  course,  and  the  other  lands  which 
he  had  purchased  himself,  which  he  leaves 
to  his  sister.  "  The  premises  called  Lucy, 
being  part  and  parcel  of  my  purchased 
lands,"  here  "purchased"  means  bought.  If 
they  had  not  been  exchanged,  the  land 
would  go  to  the  heir-at-law ;  and  so,  if  re- 
covered in  consequence  of  any  defect  of 
title  in  the  substituted  estate — Doe  v.  Z^- 
ford{4),  Mosley  v.  Massey{5)f  Doe  d. 
Gore  V.  Langton  (fi).  There  ore  other 
estates  which  will  give  full  effect  to 
the  will ;  and  as  there  is  in  the  words  no 
such  strict  legal  meaning,  that  the  Court 
must  assign  a  particular  sense  to  them, 
they  will  strive  to  give  the  best  effect  to 
the  intention  of  testator,  by  holding  that 
these  lands  pass  to  the  defendant.  Even  in 
an  act  of  parliament,  "purchase"  is  not  to  be 
taken  in  its  strict  legal  sense,  as  in  the 
Stat.  9  G^o.  1 .  c.  7,  where  a  settlement  by 
estate  is  limited  to  a  purchase  of  the  value 
of  30/.,  it  means  a  purchase  for  money. 

Foltett,  in  reply. — In  9  Geo.  I.e.  7,  it  is 
expressly  stated  that  the  purchase  must  be 
for  n  money  consideration,  else  it  would 
have  had  its  extended  signification,  as  in 

(4)  4  Mau.  &  Selw.  550. 

(5)  8  East,  149. 

(6)  SBani.&Adol.680. 
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himself  bj  a  particular  name  at 
iraa  held  primd  facie  evidence  of 

• 

x«Y,  B. — There  were  other  cir cum- 
in that  ease  to  raise  a  presumption 
tity»  as  the  possession  of  a  letter  of 
ction  and  another  bill  of  exchange, 
re  was  no  evidence  to  raise  a  con- 
resumption.] 

e  was  evidence  enough  in  this  case 
ire  Corfield  to  disprove  that  he  was 
n  in  the  gown;  the  clerk  proved 
e  conversation  did  not  take  place 
m. 

iD  Lyndhurst,  C.  B. — Before  you 
ke  declarations  of  a  person  receiv- 
those  of  the  party  in  a  cause,  you 
rove  that  he  was  the  party.  What 
there  to  shew  that  this  preliminary 
be  submitted  to  a  jury  ?] 
'tf/l  ▼.  Deere  (2)  seems  to  decide  that. 

B  Ltmdhurst,  C.  B. — There  is  no 
.  for  a  new  trial.  A  question  is  put 
leraon  appearing  at  the  plaintiff's 
and  his  answers  would  have  been 
*e  provided  there  had  been  sufll- 
ireliminary  proof  that  he  was  the 
f ;  but,  in  order  to  make  his  state- 
and  declarations  evidence,  the  de- 
t,  in  the  first  instance,  was  bound  to 
easonable  evidence  to  satisfy  the 
as  to  his  identity  with  the  plaintiff. 
lid  that  the  Judge  should  have  \eh 
estibn  of  identity  to  the  jury  ;  but  I 
lever  known  a  case  where  such  a 
was  adopted  ;  I  have  always  under- 
and  it  is  convenient  that  it  should 
that  the  whole  matter,  as  to  the 
Is  for  the  admissibility  of  evidence, 
rith  the  Judge.  I  think,  therefore, 
is  evidence  was  properly  rejected, 
tav,  B. — What  a  person  says  who 
y  to  a  suit,  is  evidence  against  him ; 
fficient  evidence  must  be  given  to 
hat  he  is  a  party.  What  is  sufficient 
ce  for  that  purpose  is  for  the  deter- 
3n  of  the  Judge,  who  is  to  say  whe- 
'idence  is  admissible  or  not.  When 
ed,  the  weight  of  the  evidence  is  for 
j.  In  this  case,  in  my  opinion,  the 
determined  rightly. 
LAUD,  B.^In  Barreti  t.  Deere  the 

(f }  1  Mood.  &  Mftlk.  too. 


person  was  clerk  at  a  desk,  and  payment 
was  a  fact  there.  If  I  have  a  place  of  busi- 
ness I  am  answerable  for  what  is  done  there, 
because  I  have  a  controul  over  the  pre- 
mises ;  but  I  am  not  for  anything  said  on 
the  premises,  unless  it  is  shewn  that  I  am 
the  person  in  conversation. 

Rule  discharged. 


18S3  C  ^^^'^  ^^^  AKOTHSR,  AS- 

\M        ou  fi    ao    \        8IONRE8  OF  BAKER  AMD 

Contract — EvidencC'-^Costt. 

tVheret  hy  an  agreement  not  under  ual^  a 
defendant  has  agreed  td  pay  an  entire  lunia 
in  respect  of  a  consideration  consisting  of 
several  diitinct  things^  to  be  jierformed  on 
the  part  of  the  plaintiffs  the  defendant  is  not 
compellea  to  bring  a  cross  action^  for  impet" 
feet  performance  of  any  of  the  plaintiff's  tin- 
dertakings,  but  may  give  evidence  thereof  in 
reduction  of  damages. 

In  an  action  on  an  agreement  by  plaintff 
to  plant  a  quantity  of  trees,  and  "  well  and 
sufficiently  to  keep  them  in  order "  for  tno 
yenrk,  and  to  repldnt  such  as  should  die  during 
that  periodf  except  from  injury  by  sheep, 
game,  or  cattle,  the  Judge  rejected  evidence 
tendered  by  the  defendant ,  that  the  trees  had 
been  destroyed  by  being  choked  up  with  weeds 
and  grass,  and  nere  of  no  value ;  and  the 
jury  found  a  verdict  for  the  plaintiff,  and 
ihat  well  and  sufficiently  to  keep  in  order, 
fneant pruning  only : — field,  that  the  evidence 
fvas  improperly  rejected,  and  that  the  agree' 
ment  was  not  rightly  construed ;  but  also  held, 
that  as  the  verdict  was  not  perverse,  the  </«- 
fendant  could  have  a  neiv  trial,  only  on  pay^ 
ment  of  costs. 

Assumpsit,  by  the  assignees  of  a  bank- 
rupt, oh  an  agreement  by  the  bankrupt  to 
plant  70,000  trees  for  the  defendant,  "  to 
keep  them  in  order,  and  replant  such  as 
die  (except  from  injury  by  sheep,  game, 
and  cattle,)  during  two  years."  Payment 
to  be  made  in  two  instalments. 

At  the  trial,  befbre  Parke,  J.,  at  the 
Spring  Assizes,  for  the  county  of  Glouceiiter, 
it  appeared,  that  the  action  was  brought 
for  the  second  instalmenty  the  paytnfent  of 
which  the  defendant  Mitte^i  On  lite  ^ttnd 
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that  the  bankrupt  had  not  performed  his 
contract,  to  keep  the  tveea  in  order ;.  and 
evidence  was  tendered  to  shew, .  tliac  tlie 
trees  had  been  destroyed  by  being  choked 
up  with  grass  and  weeds,  and  that,  the 
whole  plantation  was  not  worth  5L  Tlie 
learned  Judge  rejected  this  evidence,  on 
the  authority  of  Campbell  v.  Jones  (l), 
but  he  left  the  meaning  of  the  stipulation 
"  CO  keep  in  order,"  to  the  jury,  who  found 
that  it  meant  **  to  pmne"  only,  and  not  to 
weed  and  clear  the  ground,  and  returned  a 
verdict  for  the  plaintiff*,  for  7SL  A  role 
for  a  new  trial  had  been  obtained,  on  the 
ground,  that  the  jury  had  put  a  wrong  con- 
struction on  the  sctpolation,  and  that  evi- 
dence of  improper  treatment  of  the  planta- 
tion ought  to  have  been  received  in  reduc* 
tion  of  damages^ 

Taifourdf  Serj,  (with  whom  was  Justke^) 
now  shewed  cause.— ^**  To  keep  in  ordery" 
did  not  mean  the  general  management ;  or 
it  would  not  have  been  necessary  to  engage 
particularly  to  replace  the  trees.  Evidence 
to  shew  that  "iht  trees  were  not  kept  in 
proper  order,  was  not  admissible  in  reduc- 
tion of  damages.  The  undertaking  by  the 
hankrupr,  to  keep  the  trees  in  order  for  two 
yeiars,  was  only  part  of  the  consideration 
for  the  defendant's  promise,  "  and  where  a 
covenant  goes  only  to  part  of  the  considera- 
tion, and  a  breach  of  such  covenant  may  be 
paid  for  in  damages,  it  is  an  independent 
covenant,  and  an  action  may  be  maintained 
for  a  breach  on  the  part  of  the  defendant, 
wittiout  averring  performance  in  the  decla- 
ration," 1  Saund,  350,  c,  n.  3 — Boone  v. 
Eyre{%\  Campbell  v.  Jones^  Davidson  v. 
Gwynne  (3),  and  Carpenter  v.  Cresswell{4i), 
Where  a  person  has  received  a  part  of  the 
consideration,  for  which  he  entered  into  an 
agreement,  the  law  obliges  him  to  perform 
the  agreement  on  his  part,  and  leaves  him 
to  his  remedy  to  recover  in  a  cross  action 
any  damage  he  may  have  sustained,  in  not 
having  received  the  whole  consideration — 
Cock  v.  Curloys  (5). 

[Bayley,  B.— In  Street  v.  Blay  (6),  it 


(1)  6  Term  Jlep.  570. 

It)  X  H.  Black.  373,  d.  a ;  s.  c.  t  Black.  R«p. 
13lf. 

(5)  19  Kttt,  381. 

(4)  4  Bing.  409 ;  s.  c.  6  Law  Joum.  C.P.  f7. 
•  (5)  l.S«ttnd.:3S0,  6.ii.a. 

(6)  S  Ban,  &  Adol  45#, 


was  held,  that  where  a  certain  price  it  stipo* 
lated  to  ^  be :  paiA;  f<¥r;  a;  9R^j|e  t(;Mpl,Qr 
work,  and  the  chattel  oriwork  imrns^^nipt 
to  be  so  good  as  wee  egreed  /(pfr»rdie\pu- 
chaser,  when  sued  for  the  price,..«aj  ini^t 
on  a  dedueoon  in  the  dafwagysg-aipeorjin; 
to  the  difference  in  value.] , ;:  ■,.;, 

In  that  case  thern.waa  a  insfrantf :  t§,* 
tending  over  the  whole  tx>n|f»et»'aD4  i^it 
is  consistent  with  PonUtm'  T^  J^fM^ywgtf), 
which  waa  an  action  ior  eeeiJL  vsigipBtcd 
"good  new  growing  aeed  ;*'  and  ^  .^as  bel^i 
that  though  the  buyer  had  spFn.it,Je 
might  shew  it  did  not  correspond  with  .Abe 
warranty.  .  ^    . 

[Baylby,  B. — Here  there  is  aeoalnct 
to  do  certain  work,  far  which-afixe4 pniie 
18  to  be  paid;  are  you.  to  have  die  tvkile 
price  without  eoropleting  the  whob  eos- 
tract?] 

That    is    the    rnUt  .etherwise^^ia  tbe 
smallest  default,  the  whole  matter  iiosU 
be  open,  and  at  ieast  the  pmj  ^eul4  be 
absolved  from  paying  the  specific!  earn  be 
agreed  to  pay.   Again,  the  cbe&ndnl,  cfen 
if  it  was  not  necessary  for.  hiim  tip  givenp* 
tice  of  the  de&ult  in  performing  kiaiptft 
of  the  contract  to  the  plaintiff— ^Troaiiy  v. 
Meudham  (8),  should  have  raised  his  sb- 
jection  when  the  plaintiff  had  the  meant  of 
proving  that  he  had  execoted  it  properly— 
Hopkins  V.  Appleby  (9).  Here,  the  de^t 
should  have  been  noticed  in  the  early  pco* 
gress  of  the  growth  of  the  trees ;  it  was  too 
late  when  the  action  was  brooght. 

[Bayley,  B. — That  is  not  a  rnleofliVi 
but  of  prudence  to  regulate  the  eoodoetof 
the  jury.] 

MauU,  in  support  of  the  role.*— Firit, 
**  To  keep  in  order,"  means,  to  do  all  tbat 
is  necessary  to  keep  the  plants  in  order; 
— secondly,  evidence  of  non-pcrfbmuocei 
or  of  imperfect  performance  of  plaintiff's 
contract,  was  receivable  in  mitigatioaof 
damages.  Campbell  v.  Jones^  which  eat 
relied  on  at  the  trial,  is  distingofshaMe. 

[Bayley,  B. — That  was  a  ituestion  of  a 
condition  precedent.  Defendant  was  to  pj 
2501,,  at  all  events,  oh  a  certain  diy,  tod 
sooner  on  a  given  event.] 

It  was  an  action  on  a  specialty,  In  srhkh 
the  consideration  need  not  be  atemd^tor 

(T)  9  B.  &  C.  t59 ;  8.  c.  7  Law  Joen.  K.E  tt5. 

(8)  1  Stark.  N.P.C,  «57. 

(9)  Ibid.  477. 
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rfiiniuuioe  of  the  conditioo  ;  bat  this 
ere  action  for  work  and  labour,  and 
■old,  on  a  contract,  that  if  the  plain- 
iplied  80  many  trees,  and  planted  and 
lem  in  order,  he  should  have  so  much 
em.  A  defective  performance  on 
of  payments  can  be  given  in  evidence, 
inmpsit,  an  averment  and  proof  of 
isideration  are  necessary.  It  is  not 
1  to  prove  the  execution  of  a  part  of 
cement.  I  f  plaintiff  had  delivered  only 
f  the  trees,  or  all  of  them,  but  of  an 
r  quality,  he  could  not  have  demanded 
lole  sum.  Here,  the  substance  of  the 
lent  is  the  delivery  of  70,000  trees, 
end  of  two  years  ;  this  goes  to  the 
consideration,  and  is  capable  of  ap- 
iment.  The  agreement  of  the  plaintiff 
It  and  keep  in  order,  is  a  condition 
ent  to  his  recovering  the  whole  of  the 
• 

TLBT,  B. — If  there  is  a  covenant  to 
I  entire  sum,  on  the  performance  of 
lition  precedent,  a  party  cannot  re- 
I  part  without  proof  of  performance.] 
I  a  question  of  intent,  wliether  a 
,nC  is  a  condition  precedent  or  not ; 
mes  there  is  a  clear  expression,  as  in 
v.^yre,  of  a  condition  precedent.  It 
ogous  to  a  case  in  which  a  penalty  is 
on  as  liquidated  damages,  where 
>urt,  even  in  spite  of  strong  words, 
iter  into  the  question  of  intention — 
rv,FafT«fi(10).  The  defendant  could 
ive  brought  a  cross  action  on  the 
L  of  the  imperfect  {lerformance  of  the 
BTs  contract ;  and  Fisher  v.  Samuda 
I  an  authority  to  shew  that  he  can 
hat  in  evidence  to  reduce  the  da- 

I 

rLBT,  B. —  All  that  the  defendant 
ly  that  if  the  plaintiff  will  supply  and 
to  those  trees,  and  fill  np  the  defi- 
%  then  he  shall  have  so  much  money 
Street  v.  Blay  goes  the  whole  length 
case.] 

LKT,  B. — ^There  must  he  a  new  trial. 

rst  question  is,  have  the  jury  put  a 

construction   on    the   agreement  ? 

tly,  as  to  the  admiiision  of  evidence, 

6  HiDg.  141  ;  8.  c.  7  Lan  Journ.  C.P.  1258. 
1  Campb.  190. 
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must  tlie  plaintiff  recover  the  whole  sum?  or 
is  the  defendant  entitled  to  a  reduction  on 
the  failure  of  the  plaintiff  to  do  all  that  he 
undertook? — [The  learned  Judge  here  read 
the  agreement.] — What  is  tlie  meaning  of 
**  will  sufficiently  keep  in  order"  ?  It  is 
desirable  that  another  jury  should  state 
their  opinion  of  what  is  meant.  You  can- 
not keep  trees  in  order  unless  you  remove 
what  impedes  their  growth ;  if  there  is  any 
foulness,  or  anything  by  whieli  nutriment 
is  withheld,  they  are  primd  /acie  not  kept 
in  order.  I  should  not  have  thought  that 
the  price  ought  to  have  been  taken  into 
consideration,  any  more  than  the  amount  of 
premium  in  a  policy  can  be  looked  to,  in 
order  to  ascertain  the  risk  insured  against 
— Oabay  v.  Lioifd^ia);  unless  "keeping  in 
order,"  had  been  an  equivocal  expression  ; 
but  in  this  case  it  is  primd  facie  an  ingre- 
dient, from  which  a  construction  of  such  an 
agreement  as  this  may  be  come  at.  If  it 
is  clear  that  the  value  of  70,000  trees  would 
have  exhausted  the  full  sum,  it  is  a  ground 
for  saying,  that  after  an  equivocal  expres- 
sion, it  is  not  for  the  Court  to  enlarge  the 
sense  of  the  words  ;  but  if  tlie  price  of  the 
trees  would  amount  to  a  proportion  only 
of  the  sum  agreed  on,  then  the  surplus 
must  be  for  something,  and  **  keeping  in 
order,"  must  mean  something  more  than 
pruning.  The  price,  therefore,  is  an  ingre- 
dient in  the  construction  of  an  agreement 
in  which  equivocal  words  are  used;  and, 
therefore,  1  think  another  jury  should  de- 
termine what  is  the  true  construction. 

Secondly — Is  the  plaintiff  liable  to  an 
abatement  from  the  amount  agreed  on  in 
respect  of  misconduct  on  his  part,  or  non- 
fulfilment  of  what  he  is  bound  to  perform  ? 
Tiie  case  of  Street  v.  Blay  puts  this  in  a 
plain  and  satisfactory  view,  not  driving 
the  defendant  to  a  cross  action,  to  recover 
for  the  diminution  of  value,  but  entitling 
him  to  deduct  from  the  plaintiff's  claim  such 
amount.  This  is  a  clear  illustration  of  the 
rule,  and  shews  its  wisdom.  The  agree- 
ment is  to  pay  220/.  10«.,  for  plants  of  a 
particular  description,  if  kept  in  order ;  and 
if  plants  of  less  value  are  introduced,  the 
vendee  is  not  driven  to  his  cross  action. 
He  has  a  right  to  say,  if  the  trees  had  been 

(l!;)3B.&C.7PS,5;s.c.3UwJouni.K.B.116. 
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what  they  ought  to  have  beeiif'they  would 
have  been  worth  that  sum ;  that  sum,  di- 
minished by  the  difference  in  value  of  the 
trees  as  supph'ed,  and  by  their  not  being 
kept  in  order,  is  the  true  amount  of  the 
plaintiff's  clahn ;  and  that  value  only  is  to  be 
recovered.  So,  that  if  by  the  plaintiff^ 
neglect,  they  are  worth  nothing,  he  has  no 
claim  for  any  price  :  he  is  entitled  to  com- 
pensation only,  for  what  he  has  really  sup- 
plied and  done,  and  not  for  anything  be- 
yond. The  verdict,  however,  was  not  per- 
verse ;  and,  therefore,  the  new  trial  must 
be  on  payment  of  costs. 

Vauohan,  B.  concurred. 

BoLLAVD,  B. — ^I  agree  that  there  should 
be  a  new  trial  on  both  points ;  but  I  am  not 
led  to  that  opinion  by  the  price  which  was  to 
be  paid  for  the  trees  i  because,  parties  often 
undertake  work  for  much  l€«8  than  its 
value.  The  words  **  keep  in  order"  must 
be  'referred  to  the  subject  of  the  contract, 
and  whether  it  is  to  be  pruning  only,  or 
keeping  the  roots  clear,  it  must  be  done,  if 
the  jury  think  the  words  imply  it )  although 
the  whole  balance  above  the  price  of  the 
trees  may  be  consumed  in  such  work. 

Gurnet,  B.  concurred. 

Maule  applied  for  a  new  trisl,  without 
costs,  as  jthe  Ju^dge  was  mistaken  in  the 
effect  of  Campbell  v.  Jones ^  cited  at  the 
trial ;  and  the  jury  had  put  a  construction 
on  the  instrument,  which  was  a  matter  of 
law. 

Per  Curiam, — In  ordinary  cases,  if  justice 
miscarries  by  the  Judge's  failure  of  duty,  as 
misdirection,  a  new  trial  is  granted,  without 
payment  of  costs ;  if  by  failure  of  the  jury,  not 
amounting  to  a  perverse  verdict,  it  is  granted 
on  payment  of  costs.  Strictly,  the  construc- 
tion of  the  agreement  is  a  question  of  law, 
not  of  fact;  but  there  was  no  misdirection; 
the  Judge  left  the  facts  plainly  to  the  jury. 
Mid  the  defendant  had  all  the  benefit  of 
the  summing  up,  because  it  was  left  to 
the  jury  to  say,  whether  he  was  entitled 
to  any,  and  what  abatement ;  nor  does  the 
Court  think  it,  under  the  circumstances,  a 
perverse  verdiec. 

Rule  absolute^  on  payment  ofcoits. 


1833.     I  ««*«•*  «*  ^^  •f  ««■*«,  if. 


BIMOHAM. 


'ji.: 


I .  .■ 


Extent  in  Ai4*,  ..   ■■    j..r.): 

A  Crown  debtor,  after  he  hd$  piiid  Ut 
dtbt  to  the  CVtTfffi,  cannoi  conitnue  yret^^l^ 
ftee  proeeedmgt  agaimt  hie  oimn  detfior. 


■,t 


FoHett  had  obtained  a  rule,  calling  flk 
HoUis,  the  prosecutor  of  a  eeirejheias  on  m 
extent,  to  shew  cause  why  it  slunild  not  b^ 
quashed,  and  why  he  should  not  pay  the 
costs. 

HoUis,  who  was  a  distributor  of  stamps 
for  Hampshire,  issued  an'  extent  against 
Bitogham  in  1816,  for  moner  due  to  kim,  fiM* 
which  he  was  liable  to  the^rown.    In  iBtf 
Bingham  took  the  benefit  of  the  Itoolveot^ 
Debtors  Act.     At  the  tinie  the  erxtent  ii^ 
aid  of  Hollis  issued,  he  was  bound  to  th^ 
Crown  in  a  bond  with  IffiOOL  penalty^ 
In  1822  Hollis  paid  the  amount  of  hii-Ha— 
bility  to  the  Stamp  Office,  and  the  bond  irav 
delivered  up  and  cancelled. 

Manning  ■  shewed  cause. — Cancellirtg''f 
bond  does  not  discharge  the  debt,  but  s 
quietus  must  issue,  as,  where  tlie  reeogri* 
aance  and  the  condition  are  both  of  reM<4 
they  can  only  be  dissolved  by  matter  of 
record — Attorney  General  v.  SUmekou$e{\)» 
But  it  is  not  necessary  that  the  fiabfliirf 
to  the  Crown  should  continue,  so  that  it 
exist  at  the  time  the  extent  in  aid  issue. 
In  The  King  v.  Clark  (2),  the  Court  relieved 
the  party  from  the  extent  in  aid,  under  par- 
ticular circumstances,  but  refbsed  to  hy 
down  a  rule  that  if  the  crown  debt  is 
satisfied,  the  debtor  shall  not  reimburse 
himself  by  this  process. 

[Baylby  B. — It  was  so  decided  in  Tk 
King  V.  Bingham  (3).] 

That  was  because  the  Crown  could' aot 
be  said  to  be  a  party  to  the  proceeding; 
here  it  is,  because  in  1816,  when  tlieexSent 
issued,  Hollis  was  entitled  to  avail  htmself 
of  its  process.  Before  extents  in  aid,  it  wai 
the  custom  to  assign  the  debt  to  the  Crowds 
and  then  obtain  prerogative  process.  WitI 
respect  to  costs,  the  defendant  asks  far  A 
that  have  been  incurred  since  the  erovil 
debt  was  satisfied,  in  1825,  which  The  King 

(1)  Hard.J29. 
(S)  Bunb.  2S1. 

(3)  2  Cr.  &  J.  30 ;  41.  o.  1  Law  Joara.  (N.5.) 
Excb.  62. 
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^kam{ii^  ibewt  tbai  ba  m  oot  eo- 
to.    . 

kU  in  support  of  the  rule. — The  dis- 
I  under  the  Insolvent  Debtors  Act 
Q  18i22,  and  the  jct*  /a.  hu  been 
hU  after  that,  when  Hollis  could  not 
It  bis  debt.  After  the  Crown  vras 
9d|  Hollis  hadno  right  to  prerogative 
••  In  182^  he  paid  the  sum  due  to 
unp  Office^  and  his  bond  was  deli* 
tip  to  be  cancelled ;  the  Crown  is  no 
to  any  subsequent  proceedingi  and 
^re  lie  is  liable  to  costs. 

fLiTv  B.-^In  substance  this  question 
isposed  of  in  Th€  King  v.  Bingham^ 
'tin  The  decision  went  no  fiirther  duin 
irranted  by  the  facts  of  the  case,  but 
inion  of  the  Court  seemed  to  be,  that 
could  not  have  a  remedy  for  his  own 
on  an  extent  of  the  Crown.  In  1816 
vas  an  extent  against  Hollis ;  he  issued 
ent  in  aid  against  Bingham,  who  was 
rged  afterwards  under  the  Insolvent 
ra  Act.  The  consequence  would  be, 
[ollis,  as  a  private  subject,  would  have 
It  to  levy  his  debt ;  but  having  a  pre- 
ro  process,  he  says  that  he  ia  in  loco 
f^  ind  has  a  right  to  proceed.  The 
•  aaight  enforce  payment  from  Bing* 
lut  if  paid  aUmnde^  and  there  was  no 
•f  taking  the  money  out  of  Bingham's 
;,  it  would  be  an  abuse  of  process,  if, 
discretion  of  the  Court,  we  said  that 
was  entitled  to  the  process,  not  for 
ibt  due  to  the  Crown,  but  for  a  debt 
tfivate  nature,  which  was  discharged 
t  Insolvent  Debtors  Act.  As  this 
i  improper  application  to  the  Court  to 
.  act.  yb.,  the  costs  of  that  should  be 
by  Hollis.  As  to  the  other  cosu,  we 
no  order. 

lOBAH,  B.  concurred. 
hknUf  B» — ^The  case  in  Bunburjf  is  an 
ity,  that  where  the  crown  debt  has 
aid*  an  extent  in  aid  will  be  set  aside, 
le  passage  cited  as  qualifying  that 
iiUon«  is  in  a  note,  which  states  that 
idaration  was  made  at  the  request  of 
torney  General. 

Ruk  absolute. 

(1)  1  Cr.&  J.  379. 


OOUBOT  P.  DB  OROUT. 


1833.      > 

May  81.  3 

Sher^'^Retum  to  Capias, 

The  Court  wiUnotset  aside  the  sheriff's 
return  to  a  writ  of  capias,  on  an  qffidaeii 
denmng  the  truth  of  the  retwrn,  and  charing 
collusion  with  the  defendant* 

Busbjf  moved  to  set  aside  tlie  aherifirs 
return  to  aoopiof,  that  tJie  defendant  was  a 
domestic  aervant  of  an  ambaasador,  oo  an 
affidavit  which  suted  that  he  waa  a  trader, 
and  not  the  servant  of  an  ambasaador,  and 
atrong  circumstances  of  collusion  between 
tlie  sheriff's  officer  and  the  defendant. 

Per  Curiam. — As  the  return  is  good  on 
the  iaco  of  it,  we  cannot  aet  it  aside.  Your 
remedy  is  by  action.  The  truth  of  the  re- 
turn cannot  be  investigated  on  an  affidavit. 

Rule  refused. 


1888 
June 


re  DiCAS. 


Attorney — Striking  off  the  roll. 


The  Court  wHl  not  strike  an  attorney  off 
the  rMf  on  the  ground  that  a  eerdict  m  a 
dM  euit  kas  been  found  againet  At»  for  a 
libel. 

Erie  moved  to  strike  an  attorney  off  the 
roll,  against  whom  a  verdict  had  been  ob« 
tained  for  a  libel  of  an  aggravated  character. 
Thia  ia  a  violation  of  duty  to  such  an  extent, 
as  will  enable  the  Court  to  interfere ;  as,  in 
The  King  v.  Southerton(l)t  where  an  attor- 
ney threatened  a  party  widi  a  prosecution, 
in  order  to  extort  money,  the  Court,  with- 
out  application,  though  judgment  waa  ar- 
rested, ordered  the  defendant  to  be  struck 
off  the  roll. 

LoaoLTNDUiJasT,  C.B. — There  was  con- 
flicting evidence,  and,  the  damages  being 
oidy  1<.,  it  looks  as  if  the  jury  compromised. 
No  verdict  in  a  civil  suit  for  a  libel,  that  I 
know  oC  baa  been  held  auffioient  to  induce 
the  Court  to  strike  an  attorney  off  the  roll. 

Rule  refused, 

(1)  6  East,  143. 
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»Xv4iDBi2Mffr,  C.  B,«->T1i6  point  re* 
ig'for  cofMdef  Ation  in  this  case,  was  the 
efidiAplaMtiff  for  the  value  of  the  ma* 
ift  oa^he  linai  Ae  to  that  claim,  it 
Imittedat  the  trial|ihat  the  tenant  wat 
f*?  the  manure,  but,  it  was  contended, 
il  wae  to  he  paid  for  it  according  to 
att>m  of  the  country.  But  here  it  waa 
ect  of  express  stipulation  ;  the  cove- 
in'  the  lease  stated,  that  tlie  lessees 
I  yearly  and  every  year  consume  the 
e  made  upon  the  premises,  and  should 
dl  or  dispose  of  the  same.  The 
B,  therefore,  er^aged  that  they  would 
]|  the  manure,  but  leave  it  for  the 
,  and  did  not  say  that  they  were  to  be 
iir  it.  It  is  contended,  that  the  cus- 
f  the  country  might  be  engrafled  on 
»eenant,  but  if  the  parties  had  meant 
bound  by  the  custom,  they  would  not 
Dade  the  stipulation ;  it  would  have 
die  to  do  sOb 

RuU  discharged. 


S 

29 


■>.} 


DEMTON  V,  KICIIMOMD. 


wdated  Damages — Pleading, 

ym  agreed  upon  in  a  lease  as  "  afur^ 
nrlif  rent  of  61,  for  every  acre  of  pas- 
vhich  the  defendant  should plofigh up" 
■a  penalty,  but  liquidated  damages; 
hereforCf  a  plea  by  way  of  satisfaction^ 
does  not  coaer  the  whole  sum  claimed 
declaration,  is  bad  on  general  demur- 
^isa  plea  qf  waiver, 

renant  on  a  demise,  by  indenture,  of 
for  ten  years,  with  a  reservation,  that, 
he  first  seven  years,  not  more  than 
lird  of  the  land  should  be  in  cropping 
one  year,  rent  to  be  payable  half- 
,  and  *'  over  and  above  the  said  re- 
l  rent,  the  further  yearly  rent  of  5L 
y  acre,  and  so  in  proportion  of  any 
f  the  premises,  which  the  said  defen- 
T  his  executors  should  plough  up  or 
;e  otherwise  than  according  to  the 
ations  and  liberties  contained  in  the 
are,  without  the  consent  of  the  plain- 
it  obtained  in  writing ;  such  increased 
>  be  paid  at  the  first  of  the  half-yearly 


days  of  payment  which  shall  happen  after 
such  mismanagement.*' 

Breach  1st — That,  after  the  seven  years, 
and  before  the  6th  of  Aprill832,  the  de- 
fendant ploughed  up  more  than  one-third 
without  consent  in  writing,  and  thereby 
became  liable  to  pay  additional  rent  on 
that  day. 

2nd — ^That  he  continued  the  land  so 
ploughed  up  after  the  Gth  of  April  1832, 
and  before  the  11th  of  October  1832, 
whereby  be  became  liable  to  pay  on  that 
day. 

1st  Plea— That  plaintiff,  with  full  know- 
ledge  of  tlic  supposed  breaches,  received 
rent  due  on  the  11  th  of  October  1832,  as 
the  whole  amount  due  in  respect  of  the 
premises,  without  demanding  the  additional 
rent,  and  thereby  waived  his  right  to  re- 
cover any,  nomine  poems, 

2nd  Plea ~ Generally,  "that  plaintiff 
had,  with  full  knowledge  of  the  supposed 
breaches,  on  &c.,  waivecl  all  claim  to  re- 
cover the  penalty  or  additional  rent." 

General  demurrer  and  joinder. 

Channel,  for  the  plaintiff. — The  first  plea 
is  bad  ;  it  is  not  pa3rment,  nor  accord  and 
satisfaction,  because  it  does  not  answer  the 
whole  declaration,  and  becanse  it  is  not 
stated  that  the  plaintiff  accepted  it  by  way 
of  satisfaction.  If  there  had  been  judg- 
ment by  default,  and  a  writ  of  inquiry 
executed,  the  jury  could  only  have  in- 
quired how  many  acres  had  been  ploughed 
up.  Where  a  plea  is  pleaded  by  way  of 
satisfaction,  it  should  cover  the  whole  da- 
mages laid  in  the  declaration — Thomas  v. 
Heathom  (1).  This  is  not  a  penalty,  but 
a  liquidated  satisfaction  agreed  upon  by 
the  parties— jRo[/e  v.  Patterson  (2),  where 
there  was  a  like  covenant  in  a  lease  to  pay 
51,  for  every  acre  ploughed  up,  and  the 
lessor,  after  notice  of  a  breach,  had  received 
the  original  rent,  and  settled  accounts  with 
tlic  lessee,  without  including  the  increased 
rent ;  it  was,  at  first,  held,  that  the  lessee, 
upon  payment  of  damages  actually  incur-* 
red,  was  entitled  to  relief,  from  the  rest  of 
tlie  increased  rent;  but  this  was  reversed 
upon  appeal  to  the  House  of  Lords,  and  tlie 
whole  aamuges  assessed.  The  Court  takes 
the  distinction  between  the  case  where  a  sum 


(1)  2  Barn.  &  CraNi.477. 
{t)  6  Bra.  Cn.  Pul.  470. 
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nomine  pcena;  is  resQrved  for  non*perfornl- 
ance  of  certain  acts,  as  the  appointment  of 
a  schoolmaster — Aylett  y.  I)odd(3)f-^OT 
for  performance  of  service,  as  good  beha- 
viour of  an  agent — Benson  ▼.  Oibson  (4)— 
and  where  it  is  reserved  in  leases  to  prevent 
a  tenant  from  ploughing.  In  the  first  case 
it  is  to  stand  as  security  for  the  damage 
austained ;  but  where  there  is  a  clause 
nomine  pcena  in  a  lease,  to  prevent  a  tenant 
firom  breaking  up  old  pasture  grounds,  the 
landlord  intends  to  secure  a  compensation 
for  the  alteration  of  the  land,  and  then  the 
whole  nomine  poence  shall  be  paid.  Lord 
Mansfield  alluded  to  the  distinction  be- 
tween a  penalty  and  stipulated  damages 
even  in  courts  of  equity.  They  will  relieve 
against  a  penalty  upon  a  compensation ; 
but  where  the  penalty  is  to  pay  a  particular 
liquidated  sum,  a  court  of  equity  cannot 
make  a  new  covenant  for  a  man,  nor  is 
there  any  room  for  compensation  or  relief. 
As  in  leases  containing  a  covenant  against 
ploughing  up  a  meadow,  if  the  covenant  be 
not  to  plough,  and  there  be  a  penalty,  a 
conrt  of  equity  will  relieve  against  the  pe- 
nalty, or  will  even  go  further  than  that  (to 
preserve  the  substance. of  the  agreement); 
but,  if  it  is  worded  '*  to  pay  5L  an  acre  for 
every  acre  ploughed  up,"  there  is  no  alter- 
native, no  room  for  any  relief  against  it,  no 
compensation  ;  it  is  the  substance  of  the 
agreement — Lowe  v.  Peers{5),  Where  there 
was  a  like  covenant,  and  the  jury  gave  only 
damages  for  the  actual  injury  sustained,  on 
a  motion  for  a  new  trial,"  Abbott,  C.  J. 
says,  **  The  jury  have  given  a  compensation 
for  what  they  consider  to  be  tlie  actual  da- 
mage sustained,  when  in  point  of  law  they 
ought  to  have  given  the  increased  rent. — 
Fttrrani  v.  Olmius  (6).  There  is  nothing 
unreasonable  in  a  landlord  stipulating,  that 
particular  lands  shall  not  be  converted  into 
tillage  at  all,  and  that,  in  case  that  be  done, 
a  large  sum  shall  be  paid  by  way  of  ascer^ 
tained  damages.  In  this  case  there  is  an 
express  contract  for  stipulated  damages, 
and  the  jury  have  given  a  verdict  for  arbi*. 
trary  damages.  The  same  is  decided  in 
Jonee  v.  Green  (7).     It  is  to  be  taken  as 

(3)  9  Atk.  958. 

(4)  3  Atk.  395. 

(5)-4Burr.  «2yy. 

{,6)  3  liani.  &  Aid.  692. 

(7)3  Youngs  ft  J.  f98. 


additional  rent  or  stipulated  diirngMiind 
in  either  view,  the  only  quettioa  inVfla 
many  acres  have  been  ploughed  d|ii 

JSTeZ/y,  for  the  defendant. — ^Lookiog  at  tU 
whole  inatrumenti  this  ia  a  rent  wbick  ikc 
landlord  may  receive  or  pot«  and  be  hiib  ii 
fact,  waived  the  right  which  the  law  m 
him.     The  allegaiioa  in  the  plea  ii,ui^ 
after  the  breach  of  covenant,  and  befint  ik 
exhibiting  of  the  bill,  the  plaintiff  accepted 
the  sum  of  25L  as  rent,  without  reqoioag 
the  addiuonal  rent.     This  ia  an  actioa  i 
covenant*  in  substance  to  award  daoHfHi 
not  of  debt,  to  recover  a  apedfie  sum.   If 
the  plea  had,  in  form,  8aid«  thai  the  mamj 
was  received  in  aatisfactioot  the  jniy  wooU 
have  been  warranted  in  finding  so.  Itii^ia 
aubsuncci  so  stated,  and»  aa  the  defiect  ii 
merely  in  form,  there  should  have  beca  i 
special  demurrer. 

[Lord  Lyndhukst,  C.  B. — ^The  plcfi  i$, 
That  plaintiff  received  that  sum  as  .^ 
for  all  the  rent  due,  without  demamliag^or 
requiring  the  payment  of  such  penalij.'sr 
additional  rent ;  therefore  the  ^h^  is,  t^t 
he  abandoned  the  additional  rent :  not  tbat 

en  aa  an  acknowle^gMl 
of  the  receipt  of  all  sums  due  on  the  gtM^ 

ral  words. 

Lord  Lykdburst,  C.B. — ^The  first  pies, 
by  reference  to  the  covenant  and  the  dedi> 
ration,  distinguishes  between  the  origiBal 
and  the  additional  rent.  The  original  rem 
was  received ;  the  additional  not.  This  ii 
not  a  plea  of  satisfactions  but  a  BMia 
waiver.  The  second  is  also  a  plea  of  waiver. 
A  penalty  may  be  waived  ;  but  a  som  dee 
in  respect  of  liquidated  danuigea  canpot 
If  a  party,  who  has  a  right  to  a  sun  of 
money  from  another,  and  by  matter  m  ptm 
releases  it,  it  is  not  a  satisfaction — Roger* 
V.  Payne  (8). 

Vaughan,  B.  referred  to  the  judgmeot 
of  Lord  Eldon  in  Astley  v.  Weldon  (9). 

Judgment  for  the  pitoM^* 


(8)  e  Wils.  376. 

(9)  9  Boi.  &  Pul.  350. 
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1^.  y 


WARD   V.    BELL. 


re  there  are  several  counts  on  one 
lent,  of  which  there  is  only  one  hreacht 
wri  will  limit  the  verdict  to  one  count, 
tt  only  allow  the  costs  of  one, 

ninpsit  on  an  award.  The  same  evi- 
applied  to  seven  special  counts,  for 
Inning  the  agreement  to  refer,  some 
ch  had  been  added  on  summons  be- 
Judge  at  the  Assizes.  Only  one 
sent  and  one  breach  were  proved, 
erdict  was  taken  on  one  of  these 
eounts,  and  the  Master  allowed  the 
>f  them  all. 

^ktman  had  obtained  a  rule  for  the 
r  to  'review  his  taxation,  and  that  the 
Aodld  be  allowed  only  on  one  count. 
Pollock  and  Starkie  now  shewed 
-^The  counts  were  properly  intro- 
/  Tn  the  case  of  several  bills  of 
1^,  the  Courts  have  allowed  several 
I  on  each,  that  the  contract  may  be 
Ally  stated— FirrgiMOfi  v.  Clarke  (1). 

ID  LYNDHuasT,  C.B. — ^The  Court  will 
i  too  nice  in  cutting  down  the  plain- 
one  particular  count,  when  more  are 
m  safety  valves  to  escape  a  variance ; 
ev  have  laid  down  a  rule,  that  where 
18  one  agreement  and  only  one 
i',  that  the  verdict  shall  be  entered 
ly  one  count. 

rLSY,  B. — If,  at  the  time  of  the  trial, 
diet  had  been  taken  on  all  seven 
I,  the  defendant  might  have  tendered 
of  exceptions  ;  this  is  a  test  for  the 
Ace  of  costs. 

Rule  absolute. 


FENNELL  V.  LAW80N. 


iS.    ) 

\endment, 

)oth  parties  are  present  when  a  Judge 
yne  ttme  to  amend  pleadings,  no  formal 
;  of  the  order  on  the  other  is  reqtdred, 

(1)  S  Stark.  N.P.C.  442. 


On  a  summons  to  asiend  the  plea,  the 
Judge  ordered,  in  the  presence  of  the  par- 
ties, that  the  defendant  should  have  seven 
days  to  amend.  The  order  was  not  served 
on  the  plaintiff,  and  he  gave  a  notice  of 
trial,  which 

Piatt  had  obtained  a  rule  to  set  aside. 

Hutchinson  shewed  cause,  contendingi 
that  the  notice  of  trial  was  regular,  as  the 
Judge's  order  for  time  to  amend  was  not 
served. 

The  Court  considered  that  unnecessary, 
as  the  parties  were  present  when  it  was 
made. 

Rule  absolute* 


1833 
June  9 


>.} 


DOW  V.  CLARK. 


Infant — Costs, 

Anintant suing  by  prochein  amy,  mitf  mm* 
suited,  IS  liable  to  be  taken  in  execution  for 
costs,  without  a  non.  pros.  A  writ  oferroTg. 
if  not  proceeded  in  on  the  day  of  its  return^ 
it  to  bg  considered  as  spent. 

The  plaintiff,  an  infant,  sued  by  prockem 
amy,  and  was  nonsuited,  and  judgment  en- 
tered against  him  for  costs.  He  sued  out 
a  writ  of  error,  of  which  notice  was  served 
on  the  defendant  on  the  29tb  of  January, 
the  day  of  its  allowance,  returnable  in 
Easter  term  last,  on  the  23rd  of  ApriL 
He  had  uken  no  steps  since  on  the  writ 
of  error,  but  having  been  arrested  on  a 
cap,  ad  satisf.  for  the  costs  of  the  nonsuit^— 

Price  obtained  a  rule  to  set  aside  the 
capias  and  to  discharge  the  defendant  oa| 
of  custody. 

Butt  shewed  cause.— The  eapisu  was 
regularly  issued,  as  the  writ  of  error  wt^ 
not  proceeded  in.  The  infant  plaintiff  is 
liable  to  costs,  and,  if  that  is  disputed,  it 
can  only  be  taken  advantage  of  on  writ  of 
error — Gardiner  v.  Holt  (1),  whe^  the 
Court  refused  to  interfere  summarily* 
though  the  infant  sued  by  prochein  amy — 
Finley  v.  Jowle  (2). 

Price,  in  support  of  the  rule. — The  in- 

(1)  SStra.  1^17. 

(2)  13  East,  (3. 
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fant  is  not  liable  to  costs.  The  Court  will 
not  compel  him  to  give  security  for  costs — 
Anonymous  (S).  An  infant  taken  in  ex- 
ecution should  be  discharged — Grate  ▼• 
Grave  (4). 

[Baylet,  B. — This  was  trespass  by 
guardian,  and  it  is  otherwise  if  the  infant 
began  by  guardian,  because  there  is  no 
malice  inferred  in  him — Turner  v.  Turner 
(5),  before  Lord  King  in  equity.] 

Then,  this  is  not  matter  of  error,  as  .the 
prochein  amy  is  the  party  on  the  record. 

[Baylet*  B. — So  he  was  in  Gardner  v. 
Holt ;  that  case  is  exactly  analogous.] 

If  so,  it  is  still  a  good  writ  of  error;  the 
defendant  has  not  signed  a  non,  pros, 

[Baylby,  B. — A  non,  pr<is,  is  not  neces- 
sary to  justify  execution ;  the  defendant 
may  take  out  a  scire  facias  quare  execution 
nem  non  without  that.] 

That  is  after  the  record  has  been  certi- 
fied, and  can  only  be  sued  out  after  a  rule 
to  certify  the  record  has  expired,  unless 
the  record  has  been  certified — Goodrigkt 
V.  Hugoson  (6).  I'he  defendant  in  error 
has  the  record,  and  he  should  leave  it  with 
the  ofRcer  of  the  court,  in  order  to  enable 
us  to  make  the  transcript ;  he  has  not  done 
so,  and,  therefore,  could  not  rule  us  to 
transcribe. 

[Baylby,  B. — You  might  have  ruled  the 
defendant  to  bring  in  the  record  ;  a  Judge 
at  chambers  would  have  made  an  order  to 
bring  in  the  roll ;  but  it  was  not  necessary 
for  them  to  rule  you  to  transcribe  the  re- 
cord, as  the  writ  of  error  was  spent.] 

We  could  not  proceed  upon  it  till  we 
were  able  to  get  at  the  record. 

Bayley,  B. — It  is  beyond  all  doubt  the 
plaintiff's  duty  to  pursue  the  writ  of  error. 
It  was  returnable  on  the  2drd  of  April ; 
by  that  day  he  ought  to  have  transcribed 
the  record,  and  then  he  might  have  assigned 
his  error. 

Rule  discharged, 

(3)  «  Cbit.  359. 

(4)  Cro.  Eliz.  33  ;  Bac.  Abridg. « Infancy,'  K.«. 

(5)  t  P.  Wms.  t96  :  ■.  c.  1  Stn.  708. 

(6)  Cas.  Temp.  Hardw.  351. 


1833 
June  12 
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VALANCE   0.  EVANS. 


Costs, 


Though  the  defendant  succeeds  on  m  f 
which  goes  to  the  whole  declaration,  he  is 
entitled  to  the  costs  of  any  issues  on  ml 
the  jury  have  been  diicharged. 

Trespass  for  pulling  down  a  board. 

Pleas — The  general  issue,  and  a  just 
cation,  that  it  was  a  nuisance  to  the  hi. 
way. 

New  assignment,  that  defendant  1 
carried  it  away  further  than  waa  neceaai 

Defendant  succeeded  on  the  plea  of  j 
tification.  On  the  new  assignment  he  i 
fered  judgment  by  default,  with  nomi 
damages,  and  on  the  other  issues  the  j 
w^re  discharged. 

The  Master,  on  taxation,  disallowed 
the  costs  of  the  issues  on  which  the  j 
were  discharged. 

Hill,  for  the  defendant,  moved  fei 
rule  to  review  the  taxation,  on  the  groi 
that,  as  the  plea  of  justification  went  to 
whole  declaration,  the  defendant  waa  ei 
tied  to  the  general  costs  of  the  cause,  i 
to  the  costs  of  briefs  and  witnesses  in : 
spect  of  the  issues  on  which  the  jury  l 
been  discharged. 

Per  Curiam, — The  defendant  is  entitf 
only  to  such  costs  as  he  would  have  bei 
put  to  if  the  issues  upon  which  tbejoi 
were  discharged  had  not  been  on  the  r 
cord.  He  has  no  right,  therefore,  to  tl 
costs  of  pleadings  and  witnesses  on  tbot 
issues. 

Rule  refused* 


lb,  i 


MAC  ALPINE  V,  POWLSS. 


1833 

May  25 
Witness-^Expenses, 

Since  1  W,  4.  c.  22,  which  enables  fBJik 
to  examine  witnesses  abroad  on  interrogo^ 
ties,  if  witnesses  are  brought  over  to  tk 
country,  the  Master  is  not  compelled^  ei  k 
the  previous  practice  of  the  Court,  to  aeff 
their  expenses  on  taxation,  but  mill  aUd 
them  or  not,  according  to  his  discretimt* 
each  case. 
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\  Richards  liad  obtained  a  rule  calling 
!  defendant  to  shew  cause  why  tlie 
r't  taxation  should  not  be  reviewed, 
B  expenses  of  two  witnesses  who  had 
from  Barbadoes,  disallowed.  The 
r  bad  tliought  that  he  was  compelled 
ft  ttie  expenses.  The  plaintiff  had 
pdueed  to  go  to  South  America  at 
tance  o(  th«  defendant,  on  the  pro- 
f  certain  accommodation,  which  was, 
fOOt  provided,  and  plaintiff  and  his 
were  obliged  to  return  to  England. 
ion  woa  brought  on  this  agreement, 
s  two  sons,  who  were  of  tlie  party, 
rougbt  over  at  witnesses, 
rabewcd  cause. — The  Master  thought 
F  bound  by  Tremain  v.  Faith  (1). 
the  act  1  Will.  4.  c.  22,  the  prac- 
the  Court  waa  to  allow  the  expensea 
big,  to  a  witness  who  came  over  ex- 
f  for  any  trial— Co/Zon  v.  JVUt  (2). 
gwitt  will  not,  since  the  act,  order  the 
r.  to  disallow  auch  costs,  in  contra- 
1  of  the  general  principles  by  which 
isfe  always  given  to  a  party  who  had 
aat  witnesses.  The  13  Geo.  3.  c.  68. 
wbich  gave  power  to  examine  wit- 
in  India,  and  is  embodied  in  1  Geo.  4. 
was  never  held  to  be  compulsory  on 
ff  but  it  was  left  to  his  election  to  use 
visions.  The  whole  case  depended 
le  witnesses,  and  it  was  most  impor- 
at  they  should  be  examined  vied  voce. 
Durt  will  be  guided  by  the  convcni- 
r  inconvenience  in  each  case ;  and  the 
i^ll  be  awarded  on  the  principle,  that 
'ty  who  is  in  the  wrong,  should  in- 
y  the  other. 

larc/f,  in  support  of  the  rule. — Since 
,  4.  c.  22,  the  party  should  proceed 
ing  depositions,  instead  of  bringing 
ness  over,  for,  where  the  act  gives  a 
mode,  the  parties  should  be  com- 
to  adopt  it,  if  there  is  no  inconveni- 
lewn.  It  would  have  been  no  preju- 
the  plaintiff  to  examine  on  interro- 
s,  as  we  had  to  cross-examine,  and 
iild  have  been  the  party,  if  either,  to 


0  LYNDnuRST,  C.  B, ^Formerly  the 
lad  ao  power  to  compel  the  atten* 

(i)  6Tiunt.  88— 92. 
(t)  4  Taunt.  55. 

w  Seriii,  IL^Exchcq.  Fl. 


dance  of  a  witness  who  was  abroad.  Then 
the  act  of  Geo.  3.  was  passed,  to  prevent  a 
failure  of  justice  by  the  examination  of  a 
witness  in  India ;  the  act  of  Will.  4.  was 
to  extend  this  power  to  the  other  British 
Colonies.  Its  object  is  to  make  the  pro- 
duction of  evidence  compulsory  for  the  be- 
nefit of  either  party  who  appHes  for  a  com- 
mission. It  appears  to  me  that  it  is  for  the 
discretion  of  the  Court  in  each  particular 
instance,  as  in  many  cases  written  depo- 
sitions would  make  but  a  weak  impression 
compared  with  vivd  voce  testimony ;  and 
fresh  facts  might  come  out  in  tlie  examina- 
tion of  a  witness,  which  it  might  be  desirable 
to  follow  up  by  further 'questions. 

As  it  appeared  that  there  was  tlie  same 
point  before  the  King's  Bench,  in  the  caae 
of  Rogers  v.  Larv^  where  the  Master  had 
exercised  his  discretion  about  the  costs,  and 
not  felt  himself  bound,  as  liere,  to  allow 
t)iem,  the  Court  determined  to  confer  with 
the  otiier  Judges  before  they  pronounced  a 
general  rule.  On  a  day  in  this  tcrm»  they, 
afler  conferences  decided  that  the  Master 
should  exercise  his  discretion  after  an  in- 
quiry into  the  facts  of  each  case,  and  that, 
as  here,  ho  had  allowed  them  because  he 
thought  he  was  compelled ;  the  rule  to  re^ 
view  his  taxation  should  be 

Absolute. 


PRTER  V.  SMITH. 


1833.      ^ 
June  8.   5 

Judgment — Rule  to  Plead. 

Where  the  declaration  is  delivered  m  one 
term,  Judgment  for  nrant  of  a  plea,  may  be 
signed  in  the  succeeding  term,  without  afresh 
rule  to  plead  as  of  the  latter  term. 

The  plaintiff  delivered  a  declaration  in 
Easter  term,  and  without  giving  a  rule  as 
of  the  present  term,  signed  judgment  for 
want  of  a  plea. 

Busby  moved  to  set  aside  the  judgment 
for  irregularity,  on  the  ground  tliat  there 
should  have  been  a  rule  to  plead  as  of  this 
term  ;  he  referred  to  the  old  practice,  which 
he  submitted  was  not  altered  by  the  new 
rules ;.  but — 

The  Court  said — The  point  waa  decided 
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in  Mould  V.  Murphy  (1),  and  that,  for  cer« 
tain  purposea,  the  year  was  to  be  considered 
aa  a  continued  term. 

Rule  refuted. 


former  plea,  if  applicable  to  the  amaiided 
declaration,  will  stand. 

RuU  absohUet — eoiiM  to  ho  cotU  m 
the  cauee. 


1833 
June  8 


;.} 


FAQO  r.  B0R8LET. 


Amendment — Pleading  de  novo. 

Where  plaintiff  obtains  leave  to  amend 
the  declaration^  with  liberty  to  tlie  defendant 
to  plead  de  novo,  a  former  plea^  if  applicable 
to  the  amended  declaration^  will  standi  and 
the  defendant  need  not  plead  de  novo. 

Covenant.  The  declaration  contained 
aeveral  counts,  to  which  the  defendant 
pleaded  several  special  pleas.  The  plain- 
tiff having  obtained  leave  to  amend,  with 
liberty  for  the  defendant  to  plead  de  novo 
or  to  demur,  did  not  alter  the  old  counts, 
but  added  new  counts  on  the  same  cause  of 
action.  The  defendant  did  not  plead  de 
91000,  but  alloived  the  old  pleas  to  remain 
upon  the  record ;  and,  without  giving  a  rule 
to  plead,  or  demanding  a  plea,  the  plaintiff 
signed  judgment  as  for  want  of  a  plea. 

A  rule  having  been  obtained  to  set  that 
judgment  aside  for  irregularity, — 

IV.  H*  Watson  shewed  cause — relying 
upon  Huckvale  v.  Kendal  (2),  where  it  was 
decided  that  a  demand  of  plea  was  not  ne- 
cessary to  entitle  a  party  to  sign  judgment 
after  the  delivery  of  an  amended  decla- 
ration. 

Steer^  contra,  distinguished  that  case,  as 
there  a  rule  to  plead  was  given,  and  he 
insisted,  that  under  the  order,  the  defendant 
was  at  liberty  to  plead  de  novo,  or  to  rely 
on  his  original  pleas,  which  the  plaintiff  had 
no  right  to  treat  as  a  nullity. 

Bayley,  B. — If  there  was  no  plea  appli- 
cable to  the  new  counts,  on  those  counts 
the  plaintiff  might  take  judgment,  other- 
wise there  would  be  a  discontinuance  ;  but 
I  have  no  difficulty  in  saying,  that  if  the 
form  of  an  order  to  amend  a  declaration 
be  that  the  defendant  shall  be  at  liberty  to 
plead  de  novo,  if  he  do  not  plead  de  novo,  a 

(1)  1  Cr.  &  M.  395 ;  8.c.  ante,  '231. 
(3)  3  Bua.  &  Aid.  137. 


1888.     \ 
June  8.  3 


HOKTOMO.  THB  UfHABITAHTf  01 
STAKFO&D. 


Amendment. 

In  an  action  for  damage  by  rioteftf  under 
7  4*  8  Geo.  4.  c.  31,  the  Court  wM  emend 
the  writ  and  subsequent  proceedings^  by  sulh 
stituting  the  word  *'  borough''  for  the  word 
**  hundred"  if  the  plaintiffs  by  misiaket  has 
proceeded  agmnst  the  inhabitants  of  the  Aim- 
dred,  instead  of  the  borousht  emd  the  time 
for  bringing  a  new  action  has  expired. 

This  was  an  action,  under  the  7  &  8  Geo. 
4.  c.  81,  for  a  felonious  injury  to  propert] 
by  rioters.  The  writ  had  been  sued  on 
against  the  defendants  by  the  name  of  "  i 


Inhabitants  of  the  hundred  of  Stamford.* 
Stamford  is  not  a  hundred,  but  ia  a  borough 
lying  partly  in  tlie  county  of  Lincoln, 
partly  in  the  county  of  Northampton.  Th 
time  for  bringing  a  new  action  having  ex 
pired, — 

Kelly  obtained  a  rule  to  amend  the  wri 
and  subsequent  proceedings,  by  substitutiDj 
the  word  *'  borough"  instead  of  "  hundred. 

Hildyard  shewed  cause. — ^The  Court  h 
no  power  or  jurisdiction  to  make  such 
alteration.  It  is  clear  that  they  could  na 
have  done  so  at  common  law.  Until  tb. 
Uniformity  of  Process  Act,  the  proceedinj 
in  such  cases  must  have  been  by  origio^a 
writ,  and  the  courts  where  such  writs  were 
returnable  could  not  have  amended  them  • 

[Bayley,  B. — In  such  case,  the  Courl 
would  have  amended  the  capias ;  and  kite 
Master  of  the  Rolls  would,  on  applicatioa 
to  him,  have  granted  an  original,  corre* 
sponding  with,  and  which  would  have  sup- 
ported, such  amended  capias.     In  Carr^* 
Shaw{\),  the  Court  amended  the  spedil 
capias  in  the  christian  name  of  one  of  tbe 
parties,  though  there  was  nothing  to  amend 
by.     That  was  an  amendment  at  common 
law.     In  the  present  case,  there  is  no  ludi 
hundred  as  the  one  mentioned  in  the  mit.] 

(1)  7  Term  Rep.  (99. 
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The  present  caie  bears  no  analogy  to 
that  of  a  mistake  in  the  christian  name  of  a 
man.  There,  the  misnomer  can  be  pleaded 
in  abatement ;  here,  the  mis -description  is 
matter  of  substance.  There  is  no  hundred 
of  Stamford  m  r^rtmi  naturd ;  and,  as  the 
provisions  of  the  7  &  8  Geo.  4.  c.  31.  are 
inapplicable  to  the  case  of  a  borough  like 
that  of  Stamford,  which  lies  in  tvro  coun- 
ties, the  plaintiflf  must  liave  been  nonsuited. 

[Batlst,  B. — It  is  to  prevent  a  nonsuit, 
on  a  ground  which  is  not  connected  with  the 
jastice  of  the  case,  that  this  amendment  is 
prayed  for ;  the  plaintiff  wishes  to  try  the 
question,  whether  the  inhabitants  of  a  place 
ao  situated  are  not  liable.] 

Kellff,  in  support  of  the  rule,  referred  to 
Baker  ▼•  Neave{2),  where  an  action  had 
been  brought  by  two  assignees  of  a  bank- 
rupt, and  the  proceedings  were  amended  by 
adding  m  third.  And  also  to  similar  amend- 
ments in  cases  of  actions  against  joint  stock 
companies.  He  was  then  stopped  by  the 
Court. 

Batist,  B. — It  seems  to  me  that  this 
amendment  ought  to  be  made  :  the  action  is 
brought  in  substance  against  the  inhabitants 
of  Stamford.  The  plaintiflT  say  s  that  he  has 
been  injured,  and  that  they  are  liable  to  him 
for  the  damage.  The  act  of  parliament,  7 
&  8 Geo.  4.  c.  dl,  gives  him,  as  he  supposes, 
a  remedy;  he  has  attempted  to  sue  the 
proper  persons,  so  as  to  raise  the  question, 
whether  he  has  a  remedy  under  the  act  of 
parliament?  He  has,  however,  mistaken 
the  name  of  the  district  or  place.  It  appears 
to  me  that  we  should  be  doing  injustice,  if 
we  were  to  allow  him  to  be  concluded  by 
luch  a  mistake ;  if  the  record  were  to  go 
uneorrected  to  trial,  justice  would  be  de- 
feated, merely  because  the  advisers  of  the 
plaintiff  have  been  guilty  of  a  slip.  There 
are  instances,  even  in  cases  of  penal  actions, 
where  the  Courts  have  allowed  amendments, 
where  the  parties  would  have  beeen  too  late 
if  the  amendments  had  not  been  allowed. 
PlaintifTs'  names  have  been  added  and  chang- 
ed repeatedly ;  and  since  the  late  Bankrupt 
Act,  we  have  had  several  recent  instances 
where  the  names  of  the  official  assignees  of 
iNinkrupts  have  been  added  to  prevent  a 
finlure  of  justice.     I  think  that  the  rule 

<f )  1  Cr.  6(  M.  Itf  i  s.  c.  antt,  40, 


should  be  made  absolute  upon  payment  of 
costs,  and  the  defendants  having  a  fortnight's 
time  to  plead. 

Vaughan,  B.— The  7  &  8  Geo.  4.  c.  81, 
though  penal  in  some  respects,  is  highly  re- 
medial in  others.  I  am  of  opinion  that  the 
amendment  should  be  allowed,  to  let  in  the 
justice  of  the  case. 

The  other  Barons  concurred,  and— • 

Rule  absolute  on  payment  qf  cosiit 
the  defendants  having  a  fortnight  $ 
time  to  plead. 


1833 
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BR00K6  V.  BLANSHAaD. 


Libel — Privileged  commumcaiio^^^-'PUad^ 
ing — Evidence* 

The  plaintiff,  who  had  filed  the  situation 
of  engineer  in  superintending  the  works  of  a 
railway  company  of  which  the  defendant  and 
one  L.  were  commissioners,  became  a  candi* 
date  for  the  appointment  of  engineer  to  oa- 
other  undertaking,  in  which  L,  was  also  a 
commissioner.  The  defendant,  who  did  not 
know  L,  was  a  commissioner^  wrote  to  hi$n 
recommending  one  B.  as  a  candidate^  in  re* 
ply  to  which,  he  received  a  letter  stating 
that  another  person  had  been  elected,  lie 
then  wrote  another  letter  to  L,  upon  the  suft- 
ject  of  the  railway,  containing  Ubellous 
matter  in  respect  of  the  plaintiff's  conduct 
when  in  the  situation  of  engineer  to  the  com" 
pany;  and  in  consequence  of  that  letter  being 
shewn,  the  plaintiff  was  unsuccessful  at  a 
subsequent  election : — Held,  that  the  letter  so 
written,  after  the  first  and  before  the  second 
election,  was  not  a  privileged  communication^ 

A  declaration  for  a  libel  imputing  **  misma'^ 
nasement  or  ignorance,"  is  not  sustained  bp 
evidence  that  the  expressions  used  were  "  ^- 
norance  and  inattention" 

A  Judge  at  Nisi  Prius  has  no  authority^ 
under  9  Qeo.  4.  c.  15,  to  amend  a  record  set" 
ting  forth  the  contents  of  a  written  document^ 
which  has  been  destroyed,  from  the  oral  testis 
mony  of  witnesses  called  to  prove  those  con* 
tents. 

And,  qusere,  whether  he  could  amend  from 
a  copy  produced  as  secondary  evidence. 

The  first  count  of  the  declaration  stated, 
that  the  plaintiff,  long  before  and  at  the 
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time  of  the  composing  and  publishing  of 
the  de&matory  libel  by  the  defendant 
thereinafter  mentioned,  to  wit,  at  &c.,  used, 
exercisedy  and  carried  on,  for  profit,  the 
profession  and  business  of  a  civil  engineer, 
and  as  such  had  been  appointed  to  super- 
intend a  certain  railway,  called  the  Cla- 
rence Railway,  for  and  on  the  behalf  of 
the  company  of  proprietors  of  the  said 
railway,  and  as  such  had  superintended 
the  said  railway  with  great  skill,  diligence, 
and  integrity,  during  the  whole  time  that 
the  plaintiff  had  such  superintendence ; 
and  before  and  at  the  time  of  the  compos- 
ing and  publishing  of  the  said  false,  scan- 
dalous, malicious,  and  defamatory  libel 
thereinafter  mentioned,  there  had  been 
and  still  were  certain  commissioners,  called 
the  Commissioners  for  the  improvement  of 
the  river  Wear  and  the  port  and  haven  of 
Sunderland,  &c. ;  and  that  the  said  com- 
missioners, before  &c.,  the  composing  and 
publishing  of  the  said  false  &c.  libel,  by 
public  advertisements  and  otherwise,  called 
for  and  required  a  person^  for  great  gain 
and  profit,  to  act  as  civil  engineer  to  the 
said  commissioners  in  their  said  improve- 
ment of  the  river  Wear,  &c. ;  that  the 
plaintiff,  before  and  at  the  time  of  the 
composing  and  publishing  the  said  false 
&c.  libel  thereinafter  mentioned,  was,  and 
still  is,  a  fit  proper,  and  competent  person 
to  perform  the  duties  of  civil  engineer  to 
the  said  commissioners  for  the  purposes 
aforesaid  ;  that  before  and  at  the  time  of 
the  composing  and  publishing  of  the  false 
&c.  libel  thereinafler  mentioned,  the  plain- 
tiff applied  to  the  said  commissioners  to  be 
elected  and  appointed  to  the  said  office  of 
civil  engineer,  and  thereupon  the  plaintiff 
received  several  promises  from  several  of 
the  said  commissioners,  and  particularly 
from  one  Walter  Featherstonehaugh,  one 
of  the  said  commissioners,  of  support  and 
assistance  for  and  towards  the  election  and 
appointment  of  the  plaintiff  to  the  said 
office  of  civil  engineer  ;  yet  the  defendant, 
well  knowing  the  premises,  but  contriving, 
&c,  to  injure  the  plaintiff  in  his  credit  and 
reputation,  and  also  in  his  said  profession 
and  business  of  civil  engineer  as  aforesaid, 
and  to  cause  it  to  be  suspected  and  be- 
lieved by  the  said  commissioners  that  the 
plaintiff  had  conducted  himself  dishonestly, 
injudiciouily,  ignorantlyi  unskilfully,  and 


improperly»  at  a  civil  engineer,  io  his 
(the  plaintifTs)  superintendence  as  such  of 
the  Clarence  Railway  aforesaid,  and  to 
cause  it  to  be  suspected  and  believed  by 
the  said  commissioners  that  the  plaintiff 
was  incompetent  and  unfit  to  perform  the 
duties  of  civil  engineer  to  the  aaid  com- 
missioners for  the  improvement  of  the 
said  river  Wear  and  port  and  haven  of 
Sunderland  aforesaid,  and  that  the  plaintiff 
was  not  a  proper  person  to  be  elected  and 
appointed  such  civil  engineer  as  aforesaid, 
and  to  cause  and  induce  the  said  commis- 
sioners to  refuse  to  elect  and  appoint  the 
plaintiff  such  civil  engineer  as  aforesaid, 
and  to  vex,  harass,  oppress,  impoverish, 
and  wholly  ruin  the  plaintiff,  heretofore, 
to  wit,  on  &c.,  at  &c.,  wrongfully,  malici- 
ously, and  injuriously  composed,  wrote, 
and  published,  and  caused  to  be  composed, 
written,  and  published,  a  certain  false, 
scandalous,  malicious^  and  defamatory  li 
bel,  of  and  concerning  the  plaintiff,  in  th 
way  of  and  in  respect  to  his  said  prolessi 
and  business  of  civil  engineer,  and  in  re 
spect  to  his  said  superintendence  as  civi 
engineer  of  the  said  Clarence  Railway,  ir 
the  form  of  and  as  a  letter  addresseid  tc 
Mr.  Philip  Laing,  which  said  Mr.  Phili 
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Laing  then  was  and  is  one  of  the  said  com 
missioners,  in  which  said  letter  was  and  i   -: 
contained,  amongst  other  things,  the  fals^ 
scandalous,  defamatory,  and  libellous  ma^. 
ter  following ;  that  is  to  say,  Mr.  Brooke 
(meaning  the  plaintiff),  whilst  he  had  &^4 
superintendence  of  the  Clarence  Railway; 
(meaning  the  superintendence  of  the  saicf 
railway  called   the  Clarence  Railway,  9s 
civil  engineer  as  aforesaid),  has,  by  liif 
mismanagement  or  ignorance,  cost  that  com« 
pany  (meaning  the  said  company  of  pro- 
prietors of  the  said  Clarence  Railway)  i 
considerable  sum  of  money. 

The  third  count  stated  the  libel  thus: 
*'  Mr.  Brooks*s  blunders  have  cost  the  Cla* 
rence  Railway  several  thousand  pouadf," 
(meaning  that  the  ignorance  and  mitmange' 
ment  of  the  plaintiff  had  cost  the  M 
company  of  proprietors  several  thoniud 
pounds). 

The  fifth  count  was,  "Mr.  Brooks,  ^1 
his  mismanagement  or  igtwrance,  cost  the  Clt- 
rence  Railway  several  thousand  poundi* 
The  plaintiff  alleged,  as  special  damtf^t 
that  one  Walter  Featherstonehaugh  w 
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not  support  and  assist  the  plaintiflf  in  his 
endeavours  to  become  elected  and  ap- 
pointed civil  engineer  to  the  said  commis- 
sioners; but  opposed,  and  used  his  best 
endeavours  to  oppose,  his  election  ;  and 
that  the  commissioners  refused  to  elect 
bim. 

The   defendant    pleaded    the    general 
issue. 

At  the  trial  before  Gurney,  B.,  at  the 
last  Spring  Assizes  for  the  county  of 
Durham,  Mr.  Laing,  who  was  called  for 
the  plaintiff,  stated  that  he  had  destroyed 
the  letter  containing  the  libel,  but  he  said 
that»  according  to  his  recollection,  the 
words  in  the  Tetter  were,  "that  Brooks 
bad  got  employed  by  the  Clarence  Rail- 
way, and  from  ignorance  or  inattention  had 
cost  the  company  some  thousands,  or  a 
large  sum  of  money.  He  (the  defendant) 
believed  he  had  been  brought  up  a  drawing 
master,  but  be  did  not  seem  to  know  much 
of  engineering.'*  Mr.  Featherstonehaugh, 
another  witness,  said  that  the  words  of  the 
libel  were,  '*  He  had  been  employed  by  the 
Clarence  Railway  Company ;  that  from 
buUnlUy  and  want  of  skill  he  had  done  that 
on  the  railway,  at  the  cost  of  several  thou- 
aand  pounds,  which  it  took  more  afterwards 
to  undo."  It  appeared,  that  the  plaintiff 
had  been  engaged  to  superintend  the 
works  of  the  Clarence  Railway  Company. 
At  a  general  meeting  of  the  proprietors, 
however,  the  engagement  of  the  plaintiff 
was  not  continued,  and  the  former  inspec- 
tor was  reinstated.  Subsequently,  a  va- 
cancy occurred  in  the  situation  of  engineer 
to  the  Wear  commissioners,  and  the  plain- 
tiff became  a  candidate.  On  the  11th 
February,  the  defendant  wrote  a  letter  to 
Mr.  Laing,  introducing  one  Bush  as  a 
candidate,  and,  upon  the  15th  March,  the 
defendant  received  a  letter  from  Laing, 
that  a  Mr.  Leslie  was  appointed.  On  the 
16th  March,  the  defendant  wrote  an  an- 
swer to  Mr.  Laing,  containing  the  libel. 
Leslie  subsequently  resigned,  and  there 
were  then  fresh  advertisements  for  an 
engineer.  On  the  24th  April,  there  was 
another  election,  at  which  the  plaintiff  was 
rejected,  Laing  having  shewn  the  defen- 
dant's letter.  It  appeared,  also,  that  the 
defendant  and  Laing  where  both  share- 
holders in  the  Clarence  Railway,  and  that 
tho   defendant^  who  was  a  ship-owner, 


resided  in  London,  and  managed  Laing's 
affairs  in  the  railway.  The  letter  in  ques- 
tion was  on  the  subject  of  the  mismanage- 
ment of  the  railway  ;  and  the  defendant, 
at  the  time  he  wrote  the  letter,  was  igno- 
rant that  Laing  was  a  Wear  commissioner. 
It  was  objected,  for  the  defendant,  that 
this  was  a  privileged  communication,  on 
the  following  grounds: — First,  that  the 
defendant  and  Laing  were  shareholders  in 
the  Clarence  Railway,  and  that  the  letter 
was  written  bond  fide  on  the  subject  of  the 
management  of  the  railway ;  and,  secondly, 
that  it  was  written  respecting  the  character 
of  a  former  servant ;  and  that  in  either  of 
these  cases  express  malice  must  be  proved. 
It  was  further  objected,  that  the  libel  as 
proved  varied  materially  from  the  state- 
ment of  it  in  the  declaration.  The  learned 
Judge  allowed  the  caie  to  proceed,  giv- 
ing the  defendant  leave  to  move  to  enter 
a  nonsuit ;  and  reserving  for  the  opinion 
of  the  Court  the  question,  whether  the 
variance,  if  any,  could  be  amended  under 
9  Geo.  4 ;  and,  in  case  the  Court  should 
be  of  opinion  that  the  Judge  had  the  power  at 
Nisi  Prius  of  directing  such  amendment,  it 
was  to  be  considered  as  made.  The  jury 
found  a  verdict  for  the  plaintiff,  with  Is. 
damages;  at  the  same  time  expressing 
their  opinion,  that  the  defendant  had  acted 
without  any  malicious  motive. 

Alexander^  in  Easter  term  last,  moved 
accordingly. — First,  this  was  a  privileged 
communication,  and,  without  proof  of  ex- 
press malice,  the  defendant  was  not  liable 
to  the  action.  But,  so  far  from  any  malice 
being  proved,  the  jury  have  expressly 
negatived  its  existence.  The  defendant 
and  Laing  were  both  shareholders  in  the 
Clarence  Railway ;  the  defendant  ma- 
naged Laing's  interest  in  the  concern,  and 
the  letter  in  question  was  upon  the  sub* 
ject.     It  was,  therefore,  confidential. 

[  Lord  Ltndhurst,  C.  B. — The  defendant 
was  not  applied  to  for  any  opinion,  and  the 
election  was  over. "  A  communication  is 
not  privileged  merely  because  it  is  confi- 
dential. 

[Bayley,  B.— The  letter  was  written 
after  one  election  was  over,  and  before  the 
other  was  in  contemplation.] 

In  Macdougal  v.   Clarice  {l\  it  was 

(1)  1  CsmpK  ter. 
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an.  Mismanagement  may  proceed 
either  of  two  causes — ignorance  or 
aness.     Here  it  cannot  mean  igno- 

that  is  excluded  by  the  latter  part 

sentence.  It  can  then  only  mean 
tsness,  that  is,  inattention.  In  a 
r  sense  it  is  clear  that  there  can  be 
Oi  thing  as  intentional  mismanage- 
which  would  be  called  malicious, 
inagement  is  clearly  not  a  misfea- 
but  a  nonfeasance. 
TLET,  B. — I  do  not  see  tliat  mis- 
ement  may  not  include  malice  and 
sance.] 

popular  sense  it  means,  either  that 
rty  neglected,  or  did  not  know  how 
It  better  ;  that  is,  that  he  was  igno- 
r  Inattentive.  Here,  ignorance  can- 
\  meant  by  the  word  ''mismanage- 
'  because  ignorance  is  specifically 
med  in  the  same  sentence,  and 
>re  mismanagement,  as  used  here, 
nean  inattention.     The  case  of  The 

V.  Drake  (11)  shews,  that  it  is  not 
Mry  to  state  the  exact  words,  if  the 
isions  used  are  synonymous  ;  and  it 
to  have  been  lefl  to  the  jury  to  say, 
er,  taking  the  whole  letter  together, 
>rd  was  not  used  in  the  sense  which 

have  agreed  with  the  declaration ; 
be  case  ought,  at  all  events,  to  go 
again,  that  a  jury  may  find  in  what 
the  word  was  used. 
.TL£Y,  B. — That  they  may  inform 
ourt  on  the  construction  of  a  libel 
question  of  variance.] 
ondly  —  The  learned  Judge  had 
-ity  to  amend  at  Nisi  Prius.  The 
Ity  suggested  at  the  trial  was,  that 
^ter  containing  the  libel  was  not  pro- 

at  the  trial,  but  secondary  evidence 
;iven  of  its  contents.  The  words  of 
itute  are,  '*  Where  any  variance  shall 
r  between  any  matter  in  writing  or 
nt  produced  in  evidence,  and   the 

for  setting  forth  thereof  upon  the 
whereon  the  trial  is  pending,"  &c. ; 
he  doubt  is,  whether,  a  Judge  has 
rity  to  amend  where  no  writing  or 
is  produced  ?  It  has  been  determined 
this  sutute,  that  the  Judge  may 
1  from  a  copy  of  the  matter  in  print 
itingi  set  forth  upon  the  record  ;  and 

(11)  Sslk.  660. 


it  would  be  singular  if  that  were  not  so,  as 
the  power  of  amendment  is  much  more 
likely  to  be  necessary  in  m  case  of  that 
kind,  where  the  proceedings  are  framed 
from  a  copy,  than  where  the  original  can 
be  produced  by  the  party.  In  BriarU  v. 
Eicke  (12),  a  judgment  of  the  Court  of 
Kings  Bench  was  set  forth  on  the  record, 
and,  in  proof  of  it,  was  offered  an  examined 
copy  of  a  judgment  which  appeared  to 
have  been  given  by  the  Court  of  Common 
Pleas.  Lord  Tenterden,  afler  argument, 
amended  the  record.  In  that  case,  the 
strict  construction  of  the  words  of  the 
statute,  on  which  the  defendant  in  this  case 
relies,  was  departed  from;  for  the  copy 
was  not  *'  set  forth  or  recited**  on  Uio 
record,  but  the  original  judgment  was 
set  forth  or  recited.  The  only  reasonable 
construction  is,  that  where,  on  the  record, 
you  have  to  set  out  any  written  document, 
and  your  evidence  varies  from  the  record, 
the  J  udge  is  to  have  the  power  of  ordering 
the  amendment.  The  literal  construction, 
that  the  Judge  can  only  amend  in  the 
cases  where  tliere  is  a  variance  between 
the  matter  in  writing,  which  is  recited  or 
set  forth  on  the  record,  would  exclude  the 
power  of  amendment  in  all  the  cases  where 
copies  are  offered  in  evidence,  as  in  the 
cases  ofjudgments,  &c.  In  the  case  of  a 
copy  offered  in  evidence,  the  copy  is  not 
tlie  thing  set  forth,  but  tlie  evidence  only 
of  the  thing  set  forth,  and  there  is  no 
difference  between  the  case  where  a  copy 
is  the  evidence  of  the  thing  set  forth  upon 
the  record,  and  where  other  secondary 
evidence  is  given  of  the  thing  set  forth  on 
the  record. 

If,  instead  of  the  word  produced,  the 
word  proved  be  substituted,  the  construc- 
tion of  the  statute  would  be  clear ;  and  the 
Legislature,  by  the  words  ''produced  in 
evidence,*'  must  have  meant  "  proved  in 
evidence  ;**  for,  producing  without  proving 
would  amount  to  nothing.  In  the  present 
case,  as  well  as  in  the  case  of  proof  by  a 
copy,  the  words,  "produced  in  evidence 
the  matter  in  writing  set  forth,**  &c.,  were 
not  satisfied.  But  in  the  present  case  it 
is  necessary  to  go  only  one  step  farther 
than  Briant  v.  Eicke;  and  substitute 
secondary  evidence,  by  parol,  for  secondary 
evidence  by  a  copy. 

(is)  Mood,  k  Mslk.  959. 
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Alexander  and  W,  H,  Watson^  contr^.— 
The  word  "  inattention"  is  not  synonymous 
with  "  mismanagement."  "  Mismanage- 
ment" is  defined  in  Johnson's  Dictionary 
as  "  ill  management,  ill  conduct  ;*'  and 
"inattention"  as  "disregard,  negligence, 
and  neglect."  The  difference  is,  that  the 
one  is  an  offence  of  commission,  the  other 
of  omission ;  the  one  of  misfeazance,  the 
other  of  nonfeazance.  In  the  case  of  a 
counsel  absenting  himself  from  the  trial  of 
a  prisoner  whom  he  was  retained  to  defend, 
you  would  say  he  had  been  guilty  of  in- 
attention ;  if  by  asking  incautious  questions 
he  causes  his  client's  conviction,  you  would 
say  he  had  mismanaged  the  case.  So,  a 
physician  who  absents  himself  from  his 
patient  might  be  said  to  be  guilty  of  in* 
attention ;  if  by  his  want  of  skill  and 
improper  treatment  he  kills  the  patient,  he 
might  be  said  to  have  done  so  from  mis* 
management.  IVjlismanagement  may  pro* 
ceed  from  over  zeal,  want  of  judgment,  and 
many  other  causes  than  inattention. 

Then  the  record  was  not  amendable 
under  the  9  Geo.  4.  on  two  grounds :  first, 
because  the  variance  was  not  in  a  matter 
"  not  material  to  the  merits  of  the  case  ;*' 
and,  secondly,  because  the  variance  was 
not  between  a  matter  in  writing  or  in  print 
produced  in  evidence,  and  the  recital  or 
setting  forth  thereof  upon  the  record. 

First — The  recital  of  the  act  of  par- 
liament shews  clearly,  that  it  was  only 
intended  to  apply  to  cases  where  the 
variance  was  not  material  or  essential  to 
the  merits  of  the  case.  It  could  not  be  the 
intention  of  the  legislature  that  the  act 
should  apply  to  a  case  where  the  whole 
defence  and  the  course  of  pleading  of  the 
defendant  might  be  affected.  The  de- 
fendant might  be  able  to  justify  one  word, 
and  not  the  other.  Would  the  act  apply 
if  the  variance  was  between  charging  a 
man  with  a  felony  and  a  misdemeanor  ? 
The  defendant  might  be  able  to  justify  one 
word,  and  not  the  other.  In  the  present 
case  the  matter  was  very  material  to  the 
issue  between  the  parties ;  and  the  defen- 
dant might  have  resorted  to  a  different 
line  of  pleading  and  defence,  if  the  words 
sought  to  be  introduced  upon  the  record 
by  way  of  amendment  had  been  contained 
originally  in  the  declaration. 

Secondly  —  There  was  no    matter    in 


writing  produced  in  evidence.    Tlos  ex- 
pression, according  to  the  ordinary  accep- 
tation, must  be  taken  to  mean— produdog 
the  document  and  giving  it  in  eridence. 
In  the  present  case  there  was  merely  pirol 
evidence ;    and   different   witnesses  gire 
different  accounts  of  the  words,  wbidi 
shew  the  difficulty  and  inconvenience  that 
~would  arise  if  the  Court  could  amend  firom 
parol  testimony.     In  BruaU  t.  Ekh  the 
copy  of  the  record  was  properly  amended 
by  Lord  Tenterden,  as  matter  in  writing 
produced  in  evidence.   The  case  of  secon- 
dary evidence  of  a  copy  has  been  put;  but 
that  is  not  a  case  similar  to  the  present 
case,  in  which  there  was  no  writing  of  any 
description  produced  in  court.    Such  c(^ 
would  probably  not  be  within  the  statute, 
as  it  can  only  be  secondary   evidence, 
though  an  examined  copy  of  the  record  is 
primary  evidence,  and  the  proper  proof  of 
a  judgment;  and  therefore  iSnaai  v»Etd» 
is  quite  consistent  with  die  doctrine,  that 
neither  a  copy,  (when  admissible  as  men 
secondary  evidence),  nor  parol  evidence, 
is  within  the  meaning  of  the  statute  in 
question. 

Baylet,  B. — It  seems  to  me  that  thii 
rule  ought  to  be  made  absolute.  The  fiitt 
question  is,  whether  this  is  a  variance  or 
not.  The  libel,  as  stated  upon  the  record, 
imputes  to  the  plaintiff*  "  mismanagement 
or  ignorance."  The  words,  according  to 
the  evidence  of  one  of  the  witnesses,  were, 
that,  "  from  his  ignorance  or  inattention," 
&c.  It  has  been  argued  by  the  counsel 
for  the  plaintiff,  that  mismanagement  and 
inattention  are  necessarily  identical;  bat 
I  am  of  opinion  that  they  are  not  idenucal. 
Mismanagement  goes  farther  than  inatten* 
tion,  and  may  include  many  cases  which 
inattention  would  not  include.  Mis- 
management may  be  wilful ;  and  manj 
cases  might  be  put  where  you  would  draw 
the  distinction  between  the  two,  and  say 
this  is  not  a  case  of  inattention,  but  of 
gross  mismanagement.  Upon  the  ground 
that  mismanagement  goes  higher  than  m* 
attention,  and  includes  cases  which  inatten- 
tion does  not,  I  am  of  opinion  that  the 
evidence  did  not  support  the  declaration. 
That  brings  me  to  the  question,  whether 
the  variance  was  amendable  under  the  9 
Geo.  4.    I  may  admit  that  there  may  be 
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Iter  Dccefsity  for  the  power  of 
nent,  and  a  greater  probability  of 
ince,  in  a  caie  where  there  is  no 
.nd  the  plaintiff  has  to  rely  on  parol 
:e,  than  in  a  case  where  matter  in 
[  emti ;  bnt  we  are  to  see  whether 
^slatore  have  used  language  which 
aathorise  a  Jndge  to  amend,  not 
1  written  instrument,  but  from  the 
vtimony  of  witnesses.  Where  you 
written  document  you  can  see  what 
ittng  is,  and  ascertain  at  once  with 
ty  what  the  amendment  ought  to 
It  where  the  proof  is  by  oral  evi« 
there  may  be,  and  in  this  instance 
Ktually  were,  several  versions  of 
»1  in  evidence.  This  may  have  been 
son  of  the  legislature  confining  the 
of  amendment  to  the  case  of  matter 
t  or  writing,  and  they  may  have 
t  it  more  prudent  and  cautious  so 
t  the  power  of  amendment.  In  this, 
itness    gives    one    version,   and  m 

gives  a  different  version.  By 
sre  you  to  amend  ?  They  are  dif- 
la  to  the  contents  of  a  written  in- 
nty  and  it  is  impossible  to  say 
is  correct.  But  let  us  look  at  the 
je  of  this  act  of  parliament,  and 
ether  there  is  sufficient  to  satbfy 
nda  that  it  was  the  intention  of  the 
ure  that  the  Judge  at  Nisi   Prius 

have  the  power  to  amend  where 
8  no  matter  in  writing  in  evidence, 
party  calls  parol  evidence  to  prove 
itents  of  a  written  document.  The ' 
lie  recites,  that  **  expense  is  of^en 
d,  and  delay  and  failure  of  justice 
(lace  at  trials,  by  reason  of  variances 
n  writings  produced  in  evidence 
e  recital  or  setting  forth  thereof 
he  record."  From  the  preamble  it 
I,  that  the  mischief  to  be  remedied 
riance  between  a  writing  produced 
lence  and  the  record.  To  come 
the  mischief  recited,  then,  there 
learly  be  a  writing  produced  in 
».  Then  what  is  the  provision  of 
iCting  part  ?  '*  Where  any  variance 
ipear  between  any  matter  in  writing 
»rint  produced  in  evidence,  and  the 
or  setting  forth  thereof  upon  the 
ftCf  the  Judge  may  amend."  In 
lae^  then,  can  you  amend  ?  In  the 
r  Sbbiu,  II.— Excheq.  Pl. 


case  only  where  thereisft?iriaaeibttfreen 
some  matter  in  writing  or  in  print  pro» 
duced  in  evidence,  and  the  setting  finthi 
&c.  Now,  in  BrioHt  v.  Eickef  Lord  Ten* 
terden  held,  that  you  might  amend  by 
an  examined  copy  of  the  record  of  a 
judgment,  beeaaae  he  considered  that  copy 
to  be  in  the  same  situation  as  if  the  original 
judgment  had  been  produced,  and  that  it 
was  identical  with  it.  He  aaid»  *'The 
examined  copy  of  the  former  judgment  ia 
a  matter  in  writing  so  produced,  and  the 
statute,  therefore,  authoriies  the  amend* 
roent."  In  that  case  there  was  a  matter 
in  writing  identical  with  end  following  the 
tenor  of  the  original  record ;  here  there  ii 
nothing  in  writing,  but  you  must  eacertein 
what  the  amendment  is  to  be,  frcmi  the 
Ikllaciooa  and  differing  memories  of  seve* 
ral  witnesses.  I  think  that  the  present 
case  is  not  within  the  statute;  and  that 
the  true  construction  of  the  act  of  parlia« 
ment  ii,  that  the  Judge  cannot  amend 
unless  a  writing  ia  produced  in  evideneet 
by  which  writing  you  are  to  amend.  I 
think,  therefore,  that  the  present  rule  fiir 
a  nonsnit  should  be  made  absolute* 

Vauohak,  B. — We  must  look  at  the 
act  of  parliament  to  see  whether  it  givee 
any  authority  to  a  Judge  at  Nisi  Priua  to 
make  an  amendment  in  a  case  of  this 
nature.  It  seems  to  me  to  be  framed  with 
peculiar  care  on  this  point.  Throughout 
the  act,  both  in  the  preamble  and  in  the 
enacting  part,  the  words,  "writing  pro« 
duced  in  evidence,"  are  used.  The  ob- 
ject seems  to  have  been  to  confine  the 
provision  of  amendment  to  cases  where 
there  was  matter  in  writing  by  which  to 
amend.  With  respect  to  the  question » 
whether  there  was  a  variance,  I  am  of 
opinion  that  the  words  *'  mismanagement" 
and  **  inattention"  are  not  synonymous. 
The  one  is  active,  the  other  passive ;  the 
one  denotes  commission,  the  other  omission. 
If  the  libel,  as  set  out  on  the  record,  had 
imputed  inattention  merely,  and  not  mis- 
management, the  defendant  might  have 
chosen  to  put  a  justification  on  the  re- 
cord. 

BoLLAND,  B.  —  I  am  of  opinion  that 
there  was  a  variance  in  this  case;  the 
words  '*  mismanagement"  and  "  inatten- 
tion" may  have  very  different  meanings. 
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Upon  the  quefttion  whether  this  vaiiaiiee 
covld  be  amended  by  the  statute,  whkh 
gives  a  Judge  power  to  amend  certain  dis- 
crepancies at  the  time  of  the  trial — the 
object  of  the  act  seems  to  me  to  have  been 
to  correct  those  clerical  errors  which  may 
have  arisen  in  setting  ont  written  docu- 
ments on  the  record*  Looking  at  the 
statute,  I  cannot  suppose  that  the  accurate 
mind  of  the  very  learned  person  who 
framed  this  act  of  parliament  could  have 
lost  si§^  of  the  distinction  between  proof 
by  matter  in  writing,  and  by  parol,  because 
he  must  have  been  perfectly  aware  that, 
in  many  cases,  a  writing  set  out  on  the 
record  is  proved  by  parol  evidence,  if  he 
did  intend  to  include  the  latter  case,  would 
he  have  used  the  expression  produced  in 
evidence  ?  Would  he  not  rather  have  said 
proved  in  evidence  ? 

The  language  used  in  the  act  of  parlia- 
ment seems  to  me  to  mean,  that  there 
must  be  an  actual  production  in  court  of 
a  matter  in  writing  or  print,  to  which  the 
Judge  may  apply  his  vuional  organs,  and 
which,  if  it  does  not  agree  with  the  record, 
he  may  amend.  The  present  case  shews 
how  difficult  it  would  be  to  apply  the 
provisions  of  the  statute  to  cases  of  vari- 
ance when  the  testimony  is  oral.  There 
were  several  different  versions  of  the  libel 
in  evidence,  and  by  which  was  the  learned 
Judge  to  have  amended  ?  1  am  of  opinion, 
therefore,  that  the  rule  for  a  nonsuit  in  this 
case  should  be  made  absolute. 

GuRNEY,  B. — It  is  impossible  to  doubt 
but  that  the  mischief  may  be  much  more 
extensive  than  the  remedy  provided  for  by 
this  act  of  parliament.  We,  however, 
must  look  at  the  language  of  the  statute, 
which  seems  framed  studiously  for  the 
purpose  of  limiting  the  power  of  amend- 
ment to  a  case  where  there  is  matter  in 
writing  or  in  print  produced  in  evidence, 
by  which  to  amend.  It  is  not  necessary, 
for  the  determination  of  the  present  case, 
to  decide  whether  a  case,  in  which  se- 
condary evidence  in  writing,  is  produced, 
would  fall  within  the  provisions  of  the  act 
of  parliament. 

Rule  for  a  nonsuit  absolute. 
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Pamper — Me£cal  AUemdamce, 

The  parish  m  mluek  a  pamper  u  mM, 
is  tmder  a  legal  liabiliiy  to  stqfpkf  kim  aid 

umless  his  illness  arise  from  acddeai  sr  mm 
smddtm  calawnty ;  amd  the  lam  mUlrmai 
implied protmse  to  pay  the  smigeaski 
the  officers  of  the  pamperos  paritk^fnm  tk 
time  they  have  notice  of  the  atinimm  tf 
the  surgeon,  but  not  to  pay  for  gttnintt 
previous  to  such  notice, 

[For  the  report  of  the  above  csm^  ne 
the  Cases  relating  to  the  Duties  of  Migih 
trateSf  2  Law  Joum.  (v.s.)  p.  105.] 
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1833. 
May  28  &  30 

Gaming —  Wager —  Cricket, 

A  cricket  match  for  20/.,  ahhaugh  k  »- 
cupy  more  tlian  one  day  in  playing^  it  Ultgd 
nUhin  9  Ann.  c.  14.  s.  2  ;  and  assaifst 
for  money  had  and  received  lies  a'tund  tk 
stakeholder  who  has  paid  over  the  dtfsat 
thereon  after  notice  not  to  pay  it  over. 

This  was  an  action  of  assumpsit  for 
money  had  and  received  against  a  stab* 
holder,  to  recover  a  deposit  of  20(.  vpooi 
cricket  match. 

At  the  trial,  before  Denman,  C.  J^at 
the  Spring  Assizes  for  the  county  of  Wl^ 
wick,  it  appeared  tliat  the  Birmingiuin 
Union  club  and  the  Warwick  club  hiTing 
agreed  to  play  a  match  at  cricket  for  twen- 
ty sovereigns  a  side,  the  parties  met  on 
the  8th  of  October,  and  each  deposited  20A 
in  the  hands  of  the  defendant.  The  game 
was  played  to  the  end  of  the  first  day,  bnt 
on  the  second  day,  in  consequence  ofn 
objection  that  one  of  the  Warwick  plajert 
belonged  to  another  club,  the  BirmtDghaa 
club  refused  to  play  out  the  match,  and  the 
plaintiff,  who  had  made  the  deposit  as  their 
agent,  gave  the  defendant  notice  not  to 
pay  it  over,  but  to  repay  it  to  him.  The 
defendant,  however,  paid  it  over  to  the 
Warwick  club  under  an  indemnity.    The 
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jdtfe  directed  a  nonsuit,  but  gave 
in  leave  to  move  to  enter  a  ver* 
lOL  if  the  Court  should  be  of 
at  the  action  could  be  maintained, 
rvy,  in  the  last  term,  obtained  a 
dingly ;  and  now — 
11,  Serj.  and  Hill  shewed  cause, 
rmingham  club  are  not  entitled 
'  their  share  of  the  deposit.  They 
er  recover  under  the  statute  9 
t,  or  not  at  all.  That  statute, 
its  preamble,  was  to  prevent  ex- 
d  deceitful  gaming,  does  not  ap- 
t  object  of  the  first  section  is  not 
the  contract,  but  the  securities 
nforce  the  contract  for  '*  money 
aluable  thing  won  by  gaming  or 
cards,  dice,  tables,  tennis,  bowls, 
ame  or  games  whatsoever,  or  by 
1  such   games."     This  was  the 

before  the  Court  in  Jeffreys  ▼• 
I,  which  was  an  action  on  a  bond 
a  collateral  security  for  money 
letting  at  cricket.  The  Court 
scision  there.  Betting  is  not  ille- 
imon  law,  nor  are  the  games  to 
statute  applies  such  as  the  com- 
vould  prohibit  as  being  mala  in 
ey  would  not  be  permitted,  by 
in  the  king's  palace ;  therefore, 
eannot  be  recovered,  as  having 
on  an  illegal  consideration. 
r»  B. — It  is  the  amount  that 
ting  illegal  by  the  statute  ;  and  a 

be  legal,  yet  a  security  to  en- 
t  on  it  illegal,  as  in  case  of  a  foot 
\all  ▼.  Longbotham  (Jt)."] 
tion  was  on  the  statute,  but  they 
have  recovered  back  the  money 
I  law.  It  has  been  often  held, 
ontract  is  not  void,  though  the 
rould  be — Barjeau  ▼.  Walmtley 
i#on  ▼.  Bland  (4),  Vaughan  ▼• 
(5),  Walpole  v.  Saunders  (6), 
r  V.  Hall  (7).  The  contract  would 
avoided  in  express  terms  if  the 
had  intended  to  do  so,  as  in  the 
tute,  16  Car.  2.  c.  7.  s.  3,  which 


B.Sf0. 
1.36. 

u  If  49. 

r.  1077 ;  s.  e.  1  Black.  f34-4. 

w  Bmv.  4ia 

r.  &  Kyi.  150. 
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enacts,  that  "  the  contract,  &e.  and  all  se- 
curities" shall  be  utterly  void.  The  two 
statutes  are  in  pari  maierid,  and  the  omis- 
sion shews,  that,  by  statute  Ann.  it  was 
not  intended  to  avoid  the  contract.  Haste' 
low  V.  Jackson  (8)  may  be  relied  on  by  thie 
other  side  to  shew  that  an  action  for  money 
had  and  received  will  lie ;  but  that  waa 
the  stake  on  a  boxing  match,  which  is  at 
common  law  illegal — Hunt  v.  Bell  (9)^ 
therefore,  the  wager  and  everything  con- 
nected with  it  are  tainted  with  the  ille- 
gality. 

[Batlbt,  B. — By  the  statute  of  Anne 
any  person  who  shall  lose  10^.  may  recover 
it  of  the  winner,  and,  if  the  loser  does  not, 
any  other  person  may.  If  the  winner  is 
liable  to  pay  it  back,  the  holder  cannot  re- 
tain it  against  the  loser  af^er  notice  not  to 
pay  it  over.] 

But  here  the  plaintiff  cannot  recover  on 
section  2,  statute  Ann.,  as  cricket  is  not 
one  of  the  games  included  in  that  section^ 
and  the  plaintiff  has  not  adopted  the  form 
of  action  given,  nor  sued  within  the  period 
limited  by  it.  It  may  be  admitted,  that 
any  games  of  activity  or  chance  are  witliin 
the  first  section ;  but,  in  the  second,  the 
enumeration  is  different,  and  games  of  ac- 
tivity are  omitted,  so  that  "  any  game  or 
games  whatsoever*'  must  be  in  that  section 
restricted  to  games  of  the  same  kind, 
"  cards,  dice,  or  tables,"  which  precede 
them;  as  in  The  King  v.  ffhilnash  (10), 
"  no  other  person  whatsoever,"  were,  ac- 
cording to  the  general  rule  tliat  preceding 
particular  words  controul  subsequent  gene- 
ral words,  construed  to  mean  persons  ejtu^ 
dem  generis  with  those  previously  men- 
tioned. 

[Baylby,  B. — Cricket  is  not  illegal  with- 
in any  act ;  it  is  only  the  amount  of  the 
stake  that  is  illegal.  If  you  had  severed 
the  demand,  you  might  have  been  right. 

[BoLLAND,  B. — In  Lynallv.  Longbotham, 
It  was  held,  a  foot  race,  which  is  not  ille- 
gal, was  within  the  ftnd  section,  as  that 
was  to  recover  from  the  winner  money 
paid  over  to  him  by  the  stakeholder.  So, 
in  Ximenes  v.  Jaqyues  (11),  a  race  against 
time  in  a  chaise.] 

(8)  a  Ban.  ft  Cress,  f  f  1. 

(9)  1  Biog.  1. 

(10)  7  BwB.  &  Crsss.  596w 

(11)  6  Tsna  Rsp.  499, 
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LBT,  B. — ^Tbe  firti  question  in  this 
raiy  whether  where  a  party  has  de- 
1  a  sum  of  money  exceeding  10/. 
stakeholder,  to  abide  the  event  of  a 
at  cricket,  the  game  for  tliat  stake 
al.  We  are  of  opinion,  on  full  con- 
ion,  that  it  is.  The  words  of  the 
clause  of  the  statute  have  been  held, 
ly  cases,  to  be  as  comprehensive  as 
in  the  first,  although  the  former 
ns  the  game  of  tenuis  and  bowls, 
5  latter  does  not :  that  is  the  reason- 
instruction  of  the  clause,  and  admits 
loubt,  and  botli  have  been  decided 
ly  to  foot  races,  although  not  men- 
in  either  clause.  The  Court,  there- 
;e  no  reason  for  confining  the  oper- 
»f  the  words  to  games  of  chance 
)ut  are  of  opinion  that  the  statute 
I  to  other  games.  The  title 
reamble  of  the  statute  express  the 
to  be  the  preventing  of  excessive 
It  that  is,  the  restraining  gaming  for 
higher  than  the  sum  thereby  fixed, 
ung  such  gaming  illegal.  I'hen  the 
m  IS,  whether  the  second  section, 
connected  with  tlie  first,  enables  the 
STto  recover  from  the  stakeholder 
oney  which  he  had  deposited  with 
•efore  the  stakeholder  had  paid  it 
}  the  other  party.  The  statute  says, 
if  persons  losing  the  sum  or  value 
a  by  any  of  the  aforesaid  games,  shall 
deliver  the  same,  or  any  part  there- 
by shall  be  at  liberty,  within  three 
I  then  next,  to  sue  for  and  recover 
me  from  the  winner,  with  costs  of 
y  action  of  debt."  If,  therefore,  the 
lays  the  money  lost,  he  may  recover 
I  within  three  months,  but  he  must 
d  by  the  special  mode  pointed  out 
act,  that  is,  by  action  of  debt,  within 
nited  period ;  but,  if  the  loser  pay, 
)es  not  bring  an  action  within  tlie 
ipointed,  the  legislature  has  provided 
means  for  its  recovery.  There  are 
ions  in  the  act  which  are  sufHcient 
ify  any  reasonable  mind  that  it  was 
id  to  make  it  improper  to  pay  :  the 
ture  meant  to  prevent  the  practice ; 
r  that  purpose  the  act  provides,  that, 
loser  does  not  bring  an  action  within 
nited  time,  any  other  person  may 
9  winner  for  the  same,  and  treble  the 
wub  cotU  of  8uit|  one  moiety  for 


himself,  and  the  other  for  the  poor.  Then 
follows  a  provision  in  the  third  section,  that 
every  person  liable  to  be  sued  shall  be 
compellable  to  discover,  on  oath  in  Chan- 
cery, the  sum  lost.  Now,  I  am  of  opinion 
that  it  is  impossible  to  read  the  whole  of 
the  provisions  without  seeing  that  it  was 
tlie  intention  of  the  legislature,  that,  when 
stakes  to  that  amount  should  be  lost,  they 
should  not  be  paid  to  the  winner.  It  fol- 
lows, therefore,  as  a  necessary  consequence, 
that  the  money  may  be  stopped  in  the 
hands  of  the  stakeholder  ;  and,  if  so,  the 
depositor  may  recover  it  back  from  him 
by  action  for  money  had  and  received.  In 
this  case  there  was  a  dispute  whether  the 
money  was  lost  or  not,  but  the  Court  do 
not  found  their  opinion  on  that.  We  take 
it  for  granted  that  the  money  was  lost,  but 
the  stakeholder,  having  been  directed  not 
to  pay  it  over,  was  bound  not  to  do  so,  and, 
after  that  notice,  did  it  in  his  own  wrong. 
Then  it  was  suggested  in  argument,  that, 
if  the  plaintiff  had  any  right,  his  only  re* 
medy  was  by  action  of  debt,  to  be  brought 
against  the  winner,  and  within  three  mondis. 
But  we  must  look  at  what  the  action  is :  it 
is  not  against  the  winner,  and  therefore  the 
form  it  not  necessarily  debt,  nor  is  it  limited 
to  three  months.  Where  a  party  has  money 
put  into  bis  hands  to  pay  to  another,  which 
it  would  be  illegal  in  the  other  to  receive, 
the  person  placing  it  there  would  have  a 
right  to  stop  it,  and  prevent  the  holder,  by 
due  notice,  from  paying  it  over  to  the  other, 
and  he  might  recover  it  by  the  ordinary 
remedy  for  obtaining  possession  of  money 
belonging  to  him  in  the  hands  of  another. 
The  form  of  action  therefore  is  right  and 
proper.  It  was  suggested  in  argument, 
that  if  the  stake  was  illegal  the  deposit  was 
equally  illegal,  and  that  the  maxim  tnelior 
eU  candiilo  possidentis  applied.  In  Haste" 
low  v.  Jackson  the  wager  was  clearly  illegal, 
the  subject  of  it  being  a  boxing  match ;  and 
yet  there  it  was  held  that  the  plaintiff  was 
entitled  to  recover  from  the  stakeholder, 
who  had  paid  over  the  money  after  notice, 
his  own  stake,  as  money  had  and  received 
to  his  use.  That  shews  that  the  right  of 
the  party  making  the  deposit  to  recover 
back  the  money  was  not  taken  away  by 
reason  of  the  illegality.  At  present  I  have 
said  nothing  about  the  point  which  was  the 
occasion  of  our  staying  U^  delifering  of 
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our  judgment.  It  was  an  objection  which 
had  not  occurred  to  counsel,  who  were  not 
likely  to  have  overlooked  it  if  well  founded, 
which  presented  itself  to  my  mind  ;  but 
for  which,  on  further  consideration,  I  am 
convinced  there  was  no  foundation.  The 
words  are,  **  who  shall  lose,  &c.,  at  any 
time  or  sitting ;"  and,  as  this  game  was 
not  over  in  one  day,  I  had  considered  that 
they  did  not  apply  in  this  case ;  but  on  de- 
liberation I  am  satisfied  that  those  words 
must  be  taken  to  mean  nothing  more  than 
one  transaction,  as  if  the  bet  had  been,  as 
was  suggested  by  my  Brother  Boiland,  to 
go  1000  miles  in  1000  hours.  Such  a  wager 
must  necessarily  take  up  more  time  than 
one  day,  and  there  is  no  doubt  that,  if  the 
stakes  were  illegal  as  to  the  amount,  they 
would  be  recoverable.  In  Bones  v.  Booths 
Blackstone,  J.  puts  the  proper  construction 
on  the  statute;  he  says,  '*to  lose  10/.  at 
one  time  is  to  lose  it  by  a  single  stake  or 
bet;  at  one  sitting,  to  lose  it  in  a  course 
of  play,  when  the  company  never  part, 
though  the  person  may  not  be  actually 
gaming  the  whole  time." 

Vaughan,  B. — ^I1ie  question  here  turns 
not  on  the  legality  of  the  game,  but  on  the 
amount  of  the  stake  rendering  it  illegal. 
The  words  of  the  statute  are  so  large  as  to 
include  every  species  of  play,  and  the  ob- 
ject of  it  was,  not  to  put  down  the  game, 
but  the  illegal  betting.  The  words  of  the 
first  section  of  the  statute  apply  only  to 
rendering  securities  given  to  secure  a  sum 
lost  at  play  void,  but  the  words  of  the 
second  section  apply  expressly  to  all  games 
whatsoever  where  the  party  loses,  by  play- 
ing or  betting,  to  the  amount  of  10/.  at  one 
time  or  sitting.  The  fifth  section  applies 
to  a  case  where  the  winners  have  been 
guilty  of  fraud  and  cheating,  and  does  not 
apply  to  a  case  like  the  present.  Another 
question  here  is,  whether  the  action  for 
money  had  and  received  can  be  maintained. 
The  cases  of  Robinson  v.  Mearns (18),  and 
Bate  V.  Cartmrig ht  {19\  are  authorities  to 
shew  that  the  action  for  money  had  and 
received  lies  against  a  stakeholder,  if  the 
money  be  demanded  before  he  pays  it 
over ;  and  in  Robinson  v.  Mearns^  Holroyd, 
J.  says,  **  The  right  of  the  party  to  recover 

(18)  6  Dow.  &  Ryl.  96. 

(19)  7  Pric«,  5iO. 


back  a  deposit  does  not  depend  opon  whe« 
ther  the  wager  be  illegal  and  void,  or  wbe- 
ther  it  be  won  or  lost ;  but  upon  whether 
the  stakeholder  has  received  it  on  an  illegal 
consideration,  for  if  he  has,  he  is  bound  to 
refund  it." 

BoLLAND  B.  and  Gurnet,  B.  concurred.  ^ 

Rule  absolute. 


1833.     > 
June  12.  S 

Demurrer. 


WILSON  p.  TUCKER. 


Where  a  defendant,  after  his  time 
pleading  has  expired,  delivers  a  general 
murrer,  obviously  for  delay ;  the  Court 
grant  a  consilium  on  the  morning  of  the  i 
day  of  term,  for  argument  at  the  rising     ^ 
the  Court. 

Butt,  on  the  last  day  of  term,  moved  for 
a  consilium,  for  setting  down  a  demurrer 
for  argument,  at  the  rising  of  the  Court,  on 
an  affidavit  stating,  that  the  declsratioo 
was  for  goods  sold  and  delivered,  in  tlie 
common  forni;  that  the  venue  w«  in 
Lancashire ;  that  the  demurrer,  which  was 
general,  had  only  been  delivered  on  the 
evening  of  the  preceding  day,  after  thed^ 
fendant's  time  for  pleading  was  out,  and 
that  the  paper  books  had  been  delivered  by 
the  plaintiff  to  all  the  Judges. 

Rule  grantei 

The  Court  afterwards  refused  to  give 
the  defendant  leave  to  withdraw  the  de- 
murrer, and  to  let  the  defendant  in  to  plead, 
and  made  the  rule  for  judgment  on  the  de- 
murrer absolute. 


1833 


•} 


BUTLER  V,  FORD  AND  LEDOBt* 


Constable — Notice  of  Action —StatiUe*- 

A  local  act  of  parliament  authorized  caif^ 
missioners  to  appoint  surveyors,  scavengerh 
rakers,  <^c.,  beadles,  constables,  watckm* 
and  other  officers,  and  declared  that  it  skosU 
be  lawful  for  such  fsatchmen  to  seewn  sU 
malefactors,  ^c.  and  all  suspected  ptrsms 
fvho  should  be  found  mtnaieriug  »  uih 
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mng  ikemifftet  during  the  hours  of 
mg  watch  ;  and  it  further  enacted,  that 
uaiehmen  ehould  be  iwom  in  as  constat 
emd  he  invested  with  the  like  powers  and 
oriiieSf  ^c.  as  any  constables  were  in" 
^  with  or  enjoyed  by  law,  and  that  no 
m  should  be  commenced  against  any  fKr^ 
Off  persons  "  for  any  thing  done,  or  to 
one,  under  or  by  virtue  of  that  act  until 
(nith*8  notice  of  action  had  been  given": 
^eldf  that  the  defendants,  who  had  appre^ 
Jed  the  plaintiff  on  reasonable  ground  of 
ieion  that  he  had  committed  a  felony, 
had  beat  him  and  used  more  violence  than 
necessary  to  secure  him,  upon  proof  (hat 
had  acted  as  constables  and  watchmen 
r  the  statute,  were  within  its  protection 
entitled  to  a  month's  notice  of  action, 

for  the  report  of  the  above  case,  see 
Gates  relating  to  the  Duties  of  Magis- 
iSi  2  Law  Journ.  (n.s.)  p.  109.] 


Sd5.     > 

y  «3.  S 


MULLETT  AND  ANOTHER  P. 
HUNT. 


Witness — Subpoena — Action, 

'  mtness  may  be  called  on  his  subpoena 
re  the  jury  are  sworn,  and  an  action  lies 
met  htm  for  his  non-attendance,  if,  in 
eguence  thereof,  the  plaintiff  is  obliged  (o 
araw  his  record. 

I  ease  for  not  attending  as  a  witness 
uant  to  a  subpoena,  a  distinct  allegation 
good  cause  of  action  in  the  original  suit 

unnecessary  after  verdict ;  and  that  the 
wients,  that  the  defendant  could  have 
n  material  evidence  for  the  plaintiff— and 

without  his  evidence  the  plaintiff  could 
safely  proceed  to  trial — and  that  by 
tm  of  his  non-attendance,  and  because 
olaintiff  could  not  safely  proceed  to  trial 
out  his  testimony,  he  was  forced  and  ob^ 
i  to,  and  did  withdraw  the  Nisi  Prius 
rd, — were  sufficient, 

'o  stsstain  an  action  for  not  attending  as 
tness,  pursuant  to  a  subpoena,  the  origin 
mbpoena  need  not  be  shewn  to  the  witness, 
less  possibly  where  he  demands  to  see  it,) 
,  therefore,  where  it  is  alleged  that  the 
wna  was  *  made  known  to  the  defendant,* 
the  evidence  was,  titat  it  was  *made  known* 
'»  ami  conduct  money  taken  by  the  defen^ 


dant,  that  part  of  the  allegation,  eu  to  skeW" 
ing  the  subpoena,  may  be  rejected. 

A  witness  was  subpoenaed,  in  an  action  for 
use  and  occupation,  to  give  ^idence  as  to  the 
use  and  occupation,  and  also  to  rebut  a  set' 
off  expected  to  be  relied  on  by  the  defendant. 
When  the  cause  was  caUed  on,  the  counsel  on 
both  sides  were  absent,  but  the  attorney  for 
the  plaintiff  proved  he  could  have  handed 
over  a  draft  brief  to  other  counsel,  and  swore 
that  he  withdrew  the  record  solely  on  account 
of  the  absence  of  the  witness,  although  an* 
other  witness  could  have  proved  the  use  emd 
occupation : — Held,  that  an  action  was  main^ 
tainable  against  the  witness,  for  not  obeying 
his  subpoena. 

Case,  for  not  attending  as  a  witness  m 
pursuance  of  a  subpoena. 

Tlie  declaration  stated,  that  the  plaintiflfs, 
before  the  committing  of  the  grievance 
thereinafter  mentioned,  to  wit,  in  Easter 
term,  in  the  second  year  of  the  reign,  &c., 
in  the  court  of  our  lord  the  king,  before  the 
king  himself,  at  Westminster,  commenced 
and  prosecuted  a  certain  action  against  one 
John  Hewitt,  in  a  plea  of  trespass  on  the 
case  upon  promises,  and  such  proceedings 
were  thereupon  had  in  the  said  court,  &'c., 
that  a  certain  issue  before  then  joined,  in 
the  said  action  between  the  said  parlies,  was 
about  to  come  on  for  trial,  at  the  sitting  of 
Nisi  Prius,  holden  at  Westminster  Hall,  in 
the  county  of  Middlesex,  on  the  7th  of  No- 
vember, A.D.  \S32,  before  the  Right  Hon. 
Sir  Thomas  Denman,  knight,  Chief  Justice, 
and  by  a  jury  of  the  country,  then  and  there 
chosen  for  that  purpose,  to  wit,  in  the 
county  of  Middlesex; — that,  before  the 
trial  of  the  said  issue,  and  also  before  the 
committing  of  the  grievances  thereinafter 
mentioned,  to  wit,  on  the  ISth  of  Novem- 
ber 1832,  aforesaid,  the  plaintiff  prosecuted 
out  of  the  said  court,  &c.,  his  Majesty's 
writ  of  subpoena,  directed  to  Pierre  Victor 
St.  Marc,  the  said  defendant,  and  Juhn 
Mullett,  by  which  said  writ  our  said  lord 
the  king  commanded  them  and  every,  of 
them,  that  all  other  things  set  aside,  and 
ceasing  every  excuse,  they  and  every  of 
them  should  be  and  appear  in  their  proper 
persons,  before  his  Majesty's  right  trusty 
and  well-beloved  the  said  Sir  Thomas  Den- 
man, knight,  his  Majesty's  Chief  Justice, 
&c«  &Ct  at  Westminster  Hall,  in  the  county 
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held,  after  vefdict,  to  be  equivalent  to  tn 
alkgatioo  of  a  good  cause  of  action.  In  the 
present  declaration  there  are  no  words  which 
on  be  construed  as  amounting  to  such  an 
allegation. 

Oil  three  points  the  defendant  is  entitled 
to  a  nonsuit,  or  new  trial.  First,  tliere  was 
no  suflfkient  evidence  of  the  service  of  the 
aubpoena,  as  alleged  in  tlie  declaration.  The 
declaration  alleged,  that  the  plaint  iff  caused 
the  writ  of  subpcena  to  be  made  known  and 
skewm  to  the  said  defendant,  and  then  anil 
there  caused  a  copy  to  be  left  with  the  said 
defendant  of  so  much  of  the  said  writ  of 
aubpoena  as  related  to  the  defend  ant.  It 
was  distinctly  in  evidence  that  the  original 
writ  of  subpcpna  was  not  shewn  to  the  de- 
^NMlani*  The  shewing  of  the  writ  is  abso- 
lutely necessary  for  a  good  service  (6). 

[Baylby,  B. — It  is  necessary  jfor  tlie 
purpose  of  bringing  the  party  into  con- 
If  iDpt»  but  not  for  the  purpose  of  an  action 
oo  the  case  for  not  appearing.  If  the  shew* 
log  the  original  were  not  e8sentia],'you  need 
not  prove  it.  You  may  reject  the  allegation 
aa  to  shewing  the  writ,  if  you  Iiave  proved 
ao  much  of  tlie  declaration  as  is  necessary  to 
the  action.  If,  indeed,  you  connect  an  im- 
material witli  a  material  allegation,  so  that 
tbey  are  inseparable,  you  must  prove  it  as 
laid.  There  are  cases  (G)  in  which  the 
words  *'by  virtue  of  an  affidavit,"  &c.  have 
been  unnecessarily  added  to  the  material 
allegation  of  a  writ  issuing  marked  for  luiil, 
&C  ;  and  it  has  been  held,  that  it  was.ne- 
eeasary  to  prove  the  affidavit.] 

Here,  tlie  allegation  of  shewing  is  con- 
nected with  that  of  serving  and  making 
known.  The  shewing  was  the  modus  ope^ 
Tondi,  The  writ  was  made  known  and 
aerved  by  being  sliewn  to  the  defendant. 
In  Brittow  v.  JVrighi  (7),  a  variance  in  the 
allegation  of  tlie  amount  of  rent  was  held 
material,  though  it  was  not  necessary  to 
state  any  amount. 

[Baylbt,  B. — There  they  fuiled  in  prov- 
ing a  part  of  an  entire  contract.  Here,  the 
averment  ia  not  that  the  plaintiff  made 
known  by  sliewing,  but  made  known  and 
abewed.] 

Secondly,  the  allegation  of  the  defendant 
being  a  witness  without  whose  evidence  the 

(5)  1  Stark.  Evid.  tod  edit.  77. 

(6)  1  Boa.  &  Pul.  f80. 

(7)  Dougl.  663. 

Nlw  Skrirs,  n.~KxciiEQ.  Pl. 


plaintiff  could  not  go  to  trial,  was  not  proved 
He  was  not  an  indispensable  witness.  It 
appeared  that  tliere  was  another  witness,  on 
whose  evidence  the  plaintiff  might  have 
proceeded,  and  the  defendant  was  wanted 
merely  to  rebut  the  evidence  of  a  witness 
who  was  expected  to  be  called  upon  the 
part  of  the  defendant. 

[Baylby,  B.-*Suppose  a  plaintiff  can  re- 
cover 5L  without  a  witness  whom  he  has 
subpoenaed,  and  a  much  larger  sum,  if  the 
witness  attends,  may  he  not  say  he  was  a  wit- 
ness without  whom  he  could  not  safely  try  his 
cause  ?  Or,  suppose  that  there  is  a  set-off, 
and  tlie  witness  subpoenaed  is  in  possession 
of  a  document  which  will  invalidate  the  evi- 
dence of  a  witneas  fur  the  defentlant  in  sup- 
port of  the  set-off,  may  not  the  plaintiff  say, 
he  is  a  material  witness,  without  whom  he 
cannot  safely  proceed  to  trial,  because  it 
happens  that  he  can  launch  a  case  without 
him  ?  The  witness*  need  not,  probably,  for 
the  purpose  of  this  action,  be  indispensably 
necessary,  if  he  be  material.] 

Lastly,  there  was  no  injury  to  the  plain- 
•tiff,  for  the  plaintiff  was  not  in  readiness  to 
try  the  cause,  if  tlie  witness  had  been  in 
attendsnce.  The  defendsnt'a  attorney  swore, 
it  is  true,  that  he  had  the  draft  of  the  brief, 
and  that  he  could  have  got  counsel,  who 
were  in  attendance,  to  hold  the  brief;  but, 
if  they  had  done  so,  it  would  have  been 
mere  matter  of  kindness,  on  which  he  had 
no  right  to  speculate.  The  plaintiff,  not 
having  been  in  a  condition  to  proceed  with 
the  cause,  cannot,  therefore,  complain  of  the 
defendant's  absence.  The  attorney  could 
not  have  been  heard  himself,  and  the  chance 
of  getting  the  cause  conducted  by  counsel 
then  in  attendance  was  too  remote. 

[Baylby,  B. — I  have  insisted  on  the  at- 
torney proceeding  himself  in  such  a  case; 
and  Lord  Mansfield  and  Lord  Kenyon  used 
to  do  the  same.  But  the  evidence  of  the 
attorney  is  distinct,  that  he  withdrew  the 
record  on  the  ground  of  the  absence  of  the 
defendant  solely.] 

He  admitted,  that  he  neither  sent  for  his 
own  counsel,  nor  spoke  to  any  other  coun- 
sel on  the  subject. 

Baylby,  B. — I  think  that  there  ought  to 
be  a  rule  for  arresting  the  judgment  on  the 
two  points  which  are  on  the  record.  The 
first  is,  tliat  the  plaintiff  withdrew  the  re- 
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the  cause  be  called  on,  the  jury  sworn,  and 
the  plaintifi*  be  nonsuited.  That  author- 
ity,  however,  was  questioned  in  Barrow  v. 
Hmmphreys,  Mr.  Justice  Best  there  said, 
that,  whenever  a  case  similar  to  Bland  v. 
Swfofford  should  again  occur,  it  might  be 
worthy  of  consideration  whether  that  case 
coold  be  supported.  The  whole  Court  of 
King's  Bench  decided  in  Barrow  v.  //iim- 
pkrejfs,  that  an  attachment  for  a  contempt 
would  lie  against  the  witness,  although  the 
cause  were  not  calle<l  on  for  trial,  and  the 
plaintiff  withdrew  his  record. 

[Lord  Ltmdhurst,  C.  B. — They  did  not 
decide  the  point.  The  case  appears  to  have 
been  ultimately  decided  upon  the  merits 
disclosed  in  the  affidavits.] 

Although  it  was  not  necessary  to  decide 
tlie  point,  all  the  Judges  expressed  a  strong 
opinion  that  the  party  was  guilty  of  con- 
tempt by  not  appearing  in  such  case.  In 
Blamd  v.  Swafford^  Lord  Kenyon  appears  to 
have  formed  his  opinion  upon  a  view  of  the 
case  which  is  now  determined  to  be  incor- 
rect* He  gave  as  a  reason  for  his  determi- 
nation in  that  case,  that  the  Court  had  no 
authority  to  call  a  witness  on  his  subpoena 
until  the  cause  was  called  on,  and  the  jury 
sworn.  Now,  in  Hopper  v.  Smith  (8),  it 
waa  decided,  that  the  plaintiff  had  a  right 
to  have  a  witness  called  upon  his  subpoena 
without  having  the  jury  sworn ;  and  Lord 
Tenterden  stated,  diat  the  practice  now  was 
to  allow  that  course  to  be  taken.  The  Court 
haa  a  jurisdiction  to  issue  the  writ ;  and,  if 
the  party  neglects  to  appear,  he  not  only 
disobeys  the  Court,  so  as  to  incur  the  pun- 
ishment for  a  contempt,  but  he  inflicts  a 
wrong  upon  the  party,  for  which  wrong  an 
action  on  the  case  is  the  proper  remedy. 
It  ia  not  disputed  that  an  action  will  lie 
against  the  witness  for  not  appearing,  if  the 
party  be  nonsuited  in  consequence  thereof; 
and  it  is  most  absurd  to  say,  that  the  party, 
to  enable  himself  to  obtain  redress,  must 
involve  not  only  himself,  but  the  party 
offending,  in  needless  and  useless  expense. 
The  swearing  the  jury  and  being  nonsuited 
are  mere  matters  of  form,  and  gready  in- 
creaae  the  expenses.  No  reason  can  be 
given  for  its  being  requisite  to  go  through 
tbia  farce,  and  it  is  impossible  to  support 
the  case  of  Bland  v.  Swafford  upon  prin- 
ciple. 

(8)  iMood.  &Malk.  Wh. 


Coleridgef  Serj,,  and  Channel^  contra. — 
It  is  not  disputed  that  an  action  on  the  case 
may  be  maintained  against  a  witness  for 
not  appearing  in  obedience  to  a  subpoena, 
whereby  a  plaintiff  is  nonsuited.  That  was 
decided  in  Amey  v.  Long  (9).  In  that  case, 
however,  there  was  a  distinct  averment  of  a 
good  cause  of  action.  It  is  stated,  that  the 
production  of  the  warrant,  which  the  wit- 
ness was  required  to  produce,  would  have 
enabled  the  plaintiff  to  have  obtained  a  ver- 
dict. In  the  present  case,  there  is  no  state- 
ment that  the  plaintiff  could  have  ob- 
tained a  verdict,  if  the  defendant  had  ap- 
peared. 

[Lord  Lyndhuest,  C.B. — Could  the  evi- 
dence be  materia^  if  the  plaintiff  had  no 
cause  of  action  ?  Must  we  not  imply,  after 
verdict,  that  there  was  a  sufficient  cause  of 
action  ?  The  jury  have  found  that  the  de- 
fendant could  have  given  material  evidence 
in  that  action.  Is  not  that  saying  impliedly 
that  the  plaintiff  had  a  good  cause  of  ac- 
tion ?] 

A  man  may  be  able  to  give  material  evi- 
dence for  a  plaintiff  in  a  case  where  there 
is  no  good  cause  of  action.  Suppose  an  in- 
strument were  unstamped,  the  attesting  wit- 
ness would  be  a  material  witness,  although 
there  were  no  good  cause  of  action.  Many 
cases  might  be  put  to  shew  that  an  allega- 
tion of  a  witness  being  able  to  give  material 
evidence,  is  not  a  sufficient  allegation  that 
there  ia  a  good  cause  of  action. 

[Lord  Ltmdhurst,  C.  B.  — What  waa 
there  in  the  declaration  in  MaUermtm  ▼• 
Judson  which  is  not  also  in  this  count?  The 
allegation  there  was,  that,  by  reason  thereof, 
the  plaintiff  was  nonsuited :  here  it  is,  that, 
by  reason  tliereof,  the  plaintiff  was  obliged 
to,  and  did  withdraw  his  record.] 

As  to  the  second  point.  Bland  v.  Swafford 
is  expressly  in  point.  The  distinction  be- 
tween that  case  and  Barrow  v.  HwnphreyM 
is  obvious.  By  not  appearing  in  court  when 
called,  the  witness  disobeys  the  writ,  and  is 
guilty  of  a  contempt  of  the  authority  of  the 
Court  which  has  issued  the  subpoena,  and 
this  contempt  may  be  incurred  whether  the 
jury  be  sworn  or  not,  and  that  was  the  effect 
of  the  decision  in  Hopper  v.  Smiih.  It  is 
essential,  however,  for  a  civil  action,  that 
the  party  should  have  sustained  an  injury* 

(9)  9  East,  473. 
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If  H  plaintiff  be  nonsuited,  it  appears  dis- 
linctly  that  he  has  sustained  such  injury  \ 
but,  if  he  withdraws  his  record,  there  is 
nothiufj^  but  the  expression  of  his  own  opi- 
nion, that,  in  his  judgment,  there  is  danger. 
If  the  jury  were  sworn,  the  witness  might 
appear  in  time  before  the  nonsuit  took 
place. 

[Lord  Lyndhurst,  C.  B. — Does  not  the 
decision  in  Hopper  v.  Smith  break  in  upon 
the  principle  upon  which  Bland  v.  Snafford 
was  decided  ?  Lord  Kenyon  said,  that  the 
Court  had  no  jurisdiction.  He  must  have 
meant  no  jurisdiction  to  have  the  witness 
called.  If  the  law  on  that  point  is  now  set- 
tled in  a  different  way,  the  principle  upon 
which  Bland  v.  Snafford  was  decided  seemi 
to  fail. 

[Bayley,  B. — In  Bkmd  v.  Swafford,  the 
point  was  reserved,  and  the  plaintiff  ulti- 
mately failed  on  the  merits,  so  that  there 
was  no  opportunity  of  bringing  the  ques- 
tion before  the  Court. 

[Lord  Lyndhurst,  C.  B. — The  doubt 
entertained  by  Lord  Kenyon  in  Bland  v. 
Snafford  seems  removed  by  the  later  case 
of  Hopper  v.  Smith,'] 

That  decision  only  goes  the  length  of 
saying,  that  a  witness  may  be  called  on  his 
subpoena  without  the  jury  being  sworn;  and 
tliat  may  be  so,  in  order  to  ground  proceed- 
ings by  attachment  against  him  for  con- 
tempt. There  may  be  very  good  reasons 
why  an  attachment  should  issue,  though  an 
section  may  not  lie.  Tiie  former  is  for  a 
contempt  to  the  authority  of  the  Court ;  the 
latter,  for  the  injury  to  the  party,  which 
must  be  clearly  ascertained  to  have  existed 
before  any  action  can  be  maintained.  If  a 
plaintiff  be  bound  to  have  the  jury  sworn  in 
such  case,  there  is  a  certain  rule,  and  it  is 
clearly  ascertained  whether  he  fails  from  the 
non-attendance  of  the  witness.  If  he  is  not 
so  bound,  it  remains  uncertain  whether  he 
has  or  has  not  been  injured  by  the  absence 
of  the  witness.  It  may  have  been  his  opi- 
nion, or  that  of  his  attorney,  that  he  could 
not  safely  proceed  in  consequence  of  the 
absence  of  the  witness,  and  yet,  in  reality, 
no  injury  may  have  been  sustained  thereby. 
Thus,  in  the  present  instance,  if  the  plaintiff 
had  proceeded  to  try  the  cause,  he  would, 
in  all  probability,  have  succeeded,  as  there 
was  another  witness  to  the  fact  of  the  use 
and  occupation. 


Lord  Ltkdhubst,  C.  B. — There  Metit 
objections  made  to  the  decUuratioii  ii  tUi 
case.     The  first  is,  that  there  it  lo  avfr« 
ment  that  the  plaintiff  had  a  good  csmi 
of  action  in  the  original  suit.     I  am  ef  opi- 
nion, that  a  good  cause  of  action  is  safr 
ciently  averred,  so    as  to   be  good  afw 
verdict.     The  declaration  atatea  that  tbe 
evidence   which   the   witness   oonld  htft 
given,  was  material  evidence  in  the  ohm^ 
and  that  the  plaintiff  coold  not  nfdy  pro> 
eeed  to  trial  without  if.     Now,  in  my  op* 
nion,  no  evidence  could  be  material  ii  ihi 
cause,  unless  the  plaintiff  bad  m  good  dam 
of  action ;  and  therefore,  after  verdict,  I 
think  that  we  must  bold   the  dedaraiioa 
sufficient  in  that  respect.     The  avemMsts 
in  this  case  are  substantially  the  tame  with 
those  in  the  case  of  MatUrmtm  t.  Jwimi, 
and  I  think  that  the  present  case  falls  witUi 
the  principle  of  that  decision. 

On  the  other  point,  the  rule  was  oblaia- 
ed  on  the  authority  of  Biamd  t.  Swmjfari; 
in  which  case  Lord  Kenyon  is  reported  is 
have  held  that  no  action  lies  against  a  witaesi 
for  non-attendance,  unleaa  the  canse  hm 
been  called  on  and  the  jury  sworn.  That 
authority  seems  to  have  been  doubted  in  ife 
subsequent  case  of  Barrow  v.  Humpknf^ 
and,  as  has  been  observed  by  my  Brother 
Bayley,  Lord  Kenyon,  in  Bland  v.  SmtJ* 
fordt  reserved  the  point,  and,  firom  the 
course  which  the  cause  took,  there  was  bo 
opportunity  of  bringing  it  before  the  Coart. 
It  appears  also,  that,  in  that  case.  Lad 
Kenyon  rested  his  decision  on  the  grooad 
that  the  Court  had  no  jurisdiction  until  tbi 
jury  were  sworn.  According  to  the  modcn 
practice,  and  the  case  of  Hopper  v.  StM, 
however,  it  appears  that  the  principle  apoi 
which  Lord  Kenyon  proceeded  in  Biawd  v. 
Stafford  was  erroneous;  and  that  the Coort 
at  Nisi  Prius  hss  jurisdiction^  and  that  tks 
party  may,  before  the  jury  ia  awom,  htvs 
the  witness  called  on  his  aubpcena,  with  s 
view  to  withdraw  his  record  if  the  wttoeas 
do  not  appear.  In  Barrow  v.  Humpkrefft^ 
where  Bland  v.  Swafford  was  cited.  Lord 
Tenterden  expressed  a  doubt  as  to  the  oor^ 
rectness  of  the  decision  of  Bland  v.  Smf* 
Jord^  and  in  looking  through  the  judgmeoti 
of  all  the  learned  Judges,  who  gave  judg* 
ment  in  Barrow  v.  HumphreyM,  it  appein 
that  ihcy  all  entertained  doubts  of  the  cor- 
rectness of  the  ruling  in  Bbtnd  v«  Swafari, 
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btandtngt  lbefefore»  iliat  case,  wliicli 
Ay  in  potnt,  1  am  df  opinion  that  ih^ 
r  nay  maintain  this  action,  and  that 
lent  rula  for  arresting  the  jndgnienl 
be  discharged. 

;bT|  B. — The  first  objection  in  this 
that  it  is  not  averred  in  this  decbra* 
at  the  plaintiff  had  a  good  cause  of 
n  the  action  brought  bj  him  in  the 
Bench.  I  agree  that  it  is  essential  that 
Bl  should  appear  on  the  declaration ; 
ugh  not  expressly  averred,  if  it  appear 
le  allegations  that  he  must  neces- 
Ave  had  such  cause  of  action  against 
imdant  in  the  original  suit,  the  de- 
n  will  be  sufficient  after  verdict* 
*re  the  allegations  are,  that  the  wit- 
inld  have  given  material  evidence 

plaintiff  on  the  trial  of  the  issue, 
t  the  plaintiff  could  not  safely  pro- 

the  trial  without  the  Evidence  of 
ness ;  and  I  think  that  these  allega- 
ust  be  held  to  imply  tliat  the  plain- 
a  good  cause  of  action, 
declaration  proceeds  to  allege,  that 
aeas,  though  solemnly  called,  did  not 
;  and  that,  by  reason  thereof)  and 
( the  plaintiff  could  not  safely  pro* 
I  trial  without  the  testimony  of  the 
int,  he  was  forced  and  obliged  to, 

withdraw  the  record  of  Nisi  Prius. 
liat  raises  the  second  objection,  be- 
t  is  insisted,  on  the  behalf  bf  th4 
int,  that  an  action  of  this  nature  ia 
otaiiiable  unless  the  cause  has  been 
Ml,  the  jury  sworn,  and  the  plaintiff 
sd  on  account  of  the  absence  of  the 
•  I  cannot  see  the  necessity  of  going 
I  this  form.  If  the  Judge  suffer^ 
aess  to  be  called  uport  his  subpcena, 

the  jury  being  sworn,  and  the  wit* 
1  not  appear,  I  think  that  the  plain* 
a  right  to  withdraw  his  record  ;  and 
is  at  full  liberty  to  place  himself  in 
ioD  in  which  he  will  have  to  sustain 
lor  expenses  incurred  thereby,  in- 
r  the  larger  expenses  attendant  upon 
it.  By  this  course  the  party  offend- 
Itimately  benefited.  If,  indeed,  he 
bew  that  he  had  sustained  an  injury 

plaintiff  not  having  proceeded  to 
e  jury  sworn,  perhaps  that  might 
e  case ;  but,  if  he  cannot  shew  such 
how  are  we  to  see  that  he  is  in 
Y  prejudiced,  or  how  does  it  appear 


that  it  is  material  to  his  inter^t^  that  the 
plaintiff  shotM  have  snfiered  a  nonsuit  f 
The  aolhority  of  Bland  v.  Smtfford  cer* 
tamly  shews  the  impression  which  the  verjr 
eminent  Judge  who  presided  on  that  occa* 
sion,  entertained  at  Nisi  Pritis.  I  may, 
however,  remark,  that  Lord  Kenyon  was 
not  in  the  habit  of  saving  a  point,  and  going 
on  with  the  trial  of  the  cause  when  hia  mind 
Was  perfectly  satisfied.  Now,  in  Bland  ▼• 
Swafford  he  did  save  the  point,  and  pro* 
ceeded  with  the  cause ;  and  I  am,  there*" 
fore,  inclined  to  think  that  he  had  not  m 
firm  conviction  on  fan  mind  of  the  correct* 
ness  of  the  impression  which  he  then  enter- 
tained. That  case  ia  considerably  shaken 
by  Barnm  v.  Hwnplireys,  where  the  Court 
of  King's  Bench  expressed  a  strong  opinion 
that  a  witness  waa  guilty  of  a  contempt,  for 
which  an  attachment  would  lie,  by  not  ap- 
pearing, although  the  record  was  withdrawn, 
and  the  jury  were  not  sworn.  I  do  not  see 
any  substantial  distinction  in  tllis  respect, 
between  an  attachment  and  an  action  for 
compensation ;  and  I  am  of  opinion,  that 
both  the  grounds  for  arresting  the  judgment 
in  this  cause  fail,  and  that  the  rule  ought 
to  be  discharged. 

BoLLANn,  B. — As  td  the  first  point,  it 
appears  to  me,  that  the  allegation  that  the 
defendant  could  have  given  material  evi* 
dence  in  the  cause,  and  that  the  plaintiff 
could  not  safely  proceed  to  trial  without 
his  testimony,  must  afVer  verdict  be  con- 
sidered as  a  sufficient  allegation  of  a  good 
eatise  of  action  in  the  original  suit.  The 
second  objection  is  founded  entirely  on 
the  authority  of  Bland  v.  Swajfbrd*  Lord 
Kenyon  seems  to  have  thought,  in  that 
casci  that  a  Judge  sitting  at  Nisi  Prius  had 
no  jurisdiction  unless  the  jury  were  sworn. 
The  contrary,  however,  now  appears  to  be 
the  practice*  If  the  question  he  considered 
as  one  of  reason  and  expediency,  it  is  clear 
that  there  can  be  no  object  in  requiring  the 
plaintiff  to  be  nonsuited.  If  tried  by  the 
test  of  whether  or  not  the  Court  had  the 
power  of  issuing  an  attachment,  it  appears, 
firom  Batrons  v.  HmaphreyM,  that  the  Court 
have  such  power.  Lord  Mansfield  puts 
the  proceedings  by  attachment  and  the 
action  for  damages  on  the  same  gronnd  in 
Pmrsoii  t*  IUs  {10).     I  think   that  the 

(10)  Dongl.  561. 
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miglit  declire  in  any  form  of  action,  with« 
out  reference  to  the  writ.  Since  that  act, 
it  is  the  commencement  of  the  action  and 
according  to  the  form  given  in  the  schedule, 
nraat  shew  the  nature  of  the  action,  and  the 
declaration  must  pursue  the  form  specified 
in  the  writ.  The  writ  here  is  in  trespass 
on  the  case,  and  will  justify  a  declaration 
in  trespass  on  the  case  only ;  and  if  the  de- 
claration be  in  any  other  form,  the  vice  is 
there,  and  it  must  be  set  aside.  The  plain- 
tiff, if  he  can,  is  at  liberty  to  frame  a  fresh 
declaration  on  the  case. 

The  other  Barons  concurred,  and 

Rule  absolute. 

The  Court  referred  the  affidavits  in  sup- 
port of  the  rule  to  the  Master,  who  subse- 
quently reported  that  certain  passages  were 
impertinent,  and  the  rule  was  made  abso- 
lute without  costs. 


looo  ClfALL,     GENT.     OKE     &C.    V, 

(^    ASHUaST,  GRMT.  ONI  &C. 

Attorney  and  Solicitor — Personal  Lia* 
Inliiy. 

The  defendant^  who  was  the  solicitor  to 
the  London  creditors  of  a  bankrupt ^  wrote  to 
ike  plaintiffs  the  solicitor  of  the  country  ere- 
ditors,  a  letter,  wherein  he  stated,  that  he  was 
willing  **on  behalf  of  the  London  creditors," 
to  bear  two-thirds  of  the  expenses  of  the  at* 
tendance  of  a  barrister  to  resist  a  particular 
claim,  and  of  investigating  the  accounts; 
concluding  with  the  words — "  I  hereby  under- 
take to  bear  and  pay,  on  behalf  of  these  crc 
dMtort,  tnHhthirds  of  the  expenses  incident 
thereto  accordingly,*'  A  further  attendance 
of  a  barrister  becoming  necessary,  he  again 
wrote ^  "  /  shall  have  no  objection  to  bear,  as 
before f  the  proportion  of  expense  of  the  bar* 
rister  attending  the  meeting  stated  in  your 
fetter^ : — Held,  that  the  defendant  was  per* 
tonally  liable  to  the  plaintiff  for  the  two^lhirds 
of  the  expenses  he  had  so  undertaken  to  pay. 

Assumpsit. — The  declaration  contained 
six  counts,  on  an  undertaking  to  bear  and 
pay,  on  behalf  of  certain  creditors  of  a 
bankrupt,  two-thirds  of  tlie  expenses  of  at- 
tending certain  meetings  of  the  commis- 
aiooers,  and  resisting  the  proof  of  one  K, 


who  claimed  to  prove  under  the  commis- 
sion; and  counts  for  work  and  labour, 
money  paid,  &c.  The  defendant  pleaded 
the  general  issue. 

At  the  trial,  before  Lord  Lyndhurst,  C.  B., 
at  the  Sittings  in  London  after  Hilary  term, 
it  appeared  that  the  plaintiff  had  been  em- 
ployed as  the  solicitor  of  the  country  cre- 
ditors, and  the  defendant  as  the  solicitor  of 
the  London  creditors  of  one  Rose,  a  bank- 
rupt. On  the  12th  of  December  18S1,  the 
plaintiff  wrote  to  Messrs.  White  h  Green- 
well,  London  creditors  of  the  bsnkrupt,  re- 
specting a  claim  by  one  K.  to  prove  a  sum 
of  1,700/.  under  a  warrant  of  attorney  exe- 
cuted by  the  bankrupt.  On  the  15th  of 
December  the  defendant  wrote  the  follow- 
ing letter  to  the  plaintiff: — 

''  Re  Rose. 

"  84,  Newgate-street,  London. 
'*  Sir,— Your  letter  of  the  ll^ih  instant  to 
my  clients,  Messrs.  White  &  Greenwell, 
has  been  handed  to  me;  they  are  members 
of  the  City  oi  London  Association,  and  aa- 
sembled  with  the  other  members,  who  are 
creditors,  this  morning.  Your  letter  was 
laid  before  them,  and  they  determined  to 
co-operate  with  the  other  bond  fide  creditors 
Jn  protecting  the  interests  of  the  creditors  at 
large,  and  defeating  the  partial  purpose  in- 
tended to  be  effected  by  the  warrant  of  at- 
torney granted  to  K.,  &c.  &c. 

(Signed)        "  W.  C.  Ashurst.'^ 

"  H.  W.  Hall,  Esq." 

The  plaintiff  afterwards  communicated  to 
the  defendant  that  it  was  in  contemplation 
to  attend  a  particular  meeting  of  the  com- 
missioners by  counsel,  in  order  to  oppose 
the  claim  of  K  ;  in  answer  to  which  com- 
munication, the  defendant  wrote  to  the 
plaintiff  a  letter,  containing  therein  as  fol- 
lows : — 

"  Re  Rose. 

« 84,  Newgate-st., April  Id,  1832. 
"  Dear  Sir, — ^I  am  willing,  on  behalf  of 
the  London  creditors,  to  bear  two-thirds  of 
the  expense  of  Messrs.  B.  and  B.,  or  such 
barrister  as  you  may  think  fit,  for  resisting 
Mr.  K's  proof  under  the  commission,  and 
of  investigating  the  accounts  of  the  assig- 
nees at  the  meeting  on  the  18th  instant. 
/  hereby  undertake  to  bear  and  pay,  on  be* 
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half  tf  these  eredilors,  imo-Mris  of  ike  g7> 
pe»ie$  incuUmi  thereto  accordingly.** 

••  H.  W.  Han,  Esq." 

TImb  meeting  took  place  od  the  1 8th«  and 
was  adjourned  to  the  28th;  whidi  iras 
communicated  by  the  plaintiff  to  the  de&n* 
dam,  yvho,  in  answer  to  that  commuoicatioiii 
wrote  to  Uie  plaintiff  as  follows :— - 

"  Re  Rom. 

"  84,  Newgate*8treet,  Londoii| 

"26ih  April,  18S«. 

"  Dear  Sir,-r-I  shall  have  no  objection  to 

bear,  as  before,  the  proportion  of  the  expense 

of  the  barrister  attending  the  meeting  statad 

in  your  letter." 

Several  other  adjourned  meetings  took 
place,  and  the  claim  of  K.  was  reduced  by 
a  large  amount. 

The  plaintiff  obtained  a  verdict,  with 
leave  to  the  defendant  to  move  to  enter  a 
Jionsuit,  on  the  ground  that  the  defendant's 
undertaking  did  not  bind  him  personally. 

Talfourdt  Serj,  obtained  a  rule  accord- 
ingly i  against  which,  cause  was  now  shewn 
by- 

Ball. — The  defendant  has  made  himself 
personally  liable.  In  Burrell  v.  Jones  {I), 
tlie  solicitors  of  the  assignees  of  a  bankrupt 
tenant  were  held  personally  liable  to  the 
landlord  upon  a  written  undertaking,  where- 
by they,  *'as  solicitors  to  the  assignees," 
undertook  to  pay  the  landlord  his  rent  The 
Lord  Chief  Justice,  in  giving  judgment  in 
that  case,  referred  to  Afipleton  v.  Binks  (2), 
where  it  was  held,  that  one  who  covenanted 
for  himself,  his  heirs,  executors,  8rc.,  for  the 
act  of  another,  was  personally  bound  by  his 
covenant,  aUlipugh  he  described  himself  in 
the  deed  as  covenanting  for  and  on  behalf 
of  such  other  person. 

[Lord  Lynduurst,  C.  B. — In  Appleton 
V.  Binks,  the  covenant  was  for  and  on  the 
part  and  behalf  of  another  person.  Here 
the  undertaking  is  to  bear  and  pay  on  behalf 
of  thecreditors.  There  is  no  inconsistency  in 
either  case  in  a  party,  for  himself  or  for  his 
heirs,  covenanting  or  undertaking  to  do  an 
act  for  or  on  belialf  of  another  party.  The 
undertaking  here  is  not  an  undertaking  on 


the  behalf  of  another  peradh  C0  do'^al 
bmit  is  an  undertaking  to  doimVcf  on  t^ 
behalf  of  another  person.}  "^  "^  "^ 

The  present  case  is  stironger  than  ^a^ri^ 
v',  Janes,  for  th^re the  principals  were'itami^ 
bu^  here  they  are  not  named.     In  Adttn  ^ 
Conihgton  {$),  the  Court  of  Kind's  Glfi^, 
decided,  that  the  defendants  were  Ka"^^ 
personally  on  an  agreement  bj  which   x'f^ 
plaintiff  and  defendants,  who  were  the  f^ 
apective  attorniea  for  a  plaintiff  and  delcD- 
dant  in  a  cause,  personally  consented  and 
undertook  that  the  record  should  be  ithh' 
drawn,'  and  which  contained  other  things  to 
be  done  by  the  plaintiff  and  defendant  In 
the  suit ;  and  the  Court  said  that  the  case 
waa  not  distinguishable  from  BumU  t. 
Jones, 

[Vaughak,  B, — There  the  word  "per- 
aonally"  was  used  in  the  undertaking.] 

In  Scrace  v.  Whiitmglon  (4),  the  attor- 
ney was  held  personally  liable,  although 
there  was  no  express  undertaking  oo  his 
part  to  become  personally  liable. 

[Ba^ylby,  B.  —  Scrace  v.  *  Whittmgim 
turned  on  the  uiage  of  the  profeis^idn  of 
attornies,  who,  when  employed  by  other 
attornies,  look  to  the  attornies '  who  90 
employ  them,  and  not  to  the  clients  of  the 
other  attornies.  The  question  of  credu 
was  left  to  the  jury,  who  found  that  tbe 
credit  was  given  to  the  defendant  and  Dot 
to  his  client.  The  Court  said,  that  if|  10 
such  case,  the  attorney  intended  not  to  be 
personally  liable,  it  was  his  duty  to  give 
express  notice  that  the  business  was  to  be 
done  upon  the  credit  of  the  client.] 

Talfourd,  Serj.  and  Hoggins,  contri. — No 
doubt  an  agent  may  contract  so  as  to  bind 
himself  personally  ;  but  the  question  here 
is,  whether  the  de&ndant  has  done  so. 

[Bayley,  B. — With  whom  do  yon  uyf 
that  the  contract  was  made  ?] 

The  London  creditors.  The  defendimt 
mentions  all  the  London  creditors,  and  die 
question  is,  whether  the  expression  "on  be* 
half  of  all  the  London  creditors"  is  to  be 
considered  merely  as  a  description  of  tbe 
character  the  defendant  filled. 

[Lord  Lyndhurst,  C.  B. — The  cffdi- 
tors  are  introduced  to  point  out  the  p/opor* 
tion  of  the  expenses  which  it  was  r^i^sost- 


(l>  3Bj»ro.&  Aid.  47. 
(X)  6  I'jimi,  11%. 


(3)  1  B.  &  C.  160 ;  fl.  c.  t  Law  Joum.  KS,9U 
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btttidbepttdoDtlMirbebair.  Then 
itedhm  nyi  that  he  undertakes  to 
iBtbdr  bel^f^  not  that  he  under- 
Ml  their  hdialf.  There  ia  no  incon- 
Bj  in  one-  man  undertaking  to  bear 
•ea  on  behalf  of  another  .j] 
I  nreaent  case  it  diBtinguuhable  from 
wnich  have  been  cited.  In  Ivetcm  t. 
ffoiiv  the  word  "  personally"  was 
md  the  main  question  was,  the  ex- 
f  the  personal  liability.  In  BurreU 
€$f  the  case  turned  very  much  on  the 
Mion,  *'  as  solicitors."  If  they  were 
iOndf  nobody  would  have  been  bound, 
yd,  J.  said,  "If  they  are  not,  nobody 
nnd  by  this  undertaking,  for  it  is 
^  clear  that  the  assignees  are  not 
• 

tB  LrimHnasT,  C.B. — I  do  not  think 
\tKntU  T.  J<m€i  turned  so  much  on 
ipression  "  as  solicitors,"  as  upon  the 
at  the  defendants  were  the  solicitors ; 
that  respect  this  case  is  similar,  for 
(endant  here  is  the  attorney.     What 
«  here  to  shew  that  the  London  ere* 
were  bound  ?     It  appears  to  me 
here  is  nothing  inconsistent  in  the 
lent,  as  attorney  for  these  creditors, 
his  personal  responsibility  on  behalf 
elient.    The  case  seems  to  me  to 
thin  the  authorities  which  have  been 
and  it  is  not  probable  that  Hall 
have   supposed  that   the   business 
>  be  done  on  the  responsibility  of  sll 
creditors;   it  is  much  more  likely 
!  supposed  that  he  was  incurring  these 
les  on  the  personal  liability  of  the 
ant.     The  ground  of  my  judgment 
X  the  letter  of  the  13th  of  April 
precisely  that  the  defendant  con- 
I  personally  widi  the  plaintiff.     It  is 
ract  that  he  would  bear  and  pay  for 
persons,  not  a  contract  on  behalf  of 
lersons  to  bear  and  pay. 
LIT,  B. — I  think  that  the  letter  of 
Ith  of  April  cannot  fairly  be  con- 
in  any  other  way  than  as  an  under- 
by  the  defendant  to  be  personally 
If  the  commencement  of  the  letter 
equivocal,  the  words  "I  undertake 
r  and  pay,"  are  clear.     The  plaintiff 
have  a  right  to  expect  from  that 
that  the  defendant  was  to  be  the 
Iter.      The  letter  of  the  26th   of 
IT  Sesiu,  II.— Ejccreq.  Pl. 


April  is  equally  dear.  This  construction, 
also,  is  the  most  consbtent  with  common 
sense,  for  the  plaintiff  would  know  Ashurst 
only,  and  probably  knew  nothing  of  the 
London  creditors  or  their  solvency,  whilst 
Ashurst  would  certainly  know  his  own 
client.  The  present  case  is  the  same  as 
BurreU  v.  Jomu  in  principle,  and  is  not 
distinguishable  from  that  decision  in  any 
material  circumstance. 

Vauohan,  B. — It  is  admitted  that  the 
defendant  might  legally  make  himself  liable 
to  these  expenses ;  and  the  only  question  is, 
whether,  on  the  true  construction  of  these 
letters,  he  has  done  so.  It  appears  to  me 
that -the  intention  of  the  parties  was  clear. 
No  prudent  man  would  have  been  content 
with  the  responsibility  of  the  great  body  of 
creditors,  whom  he  did  not  know.  AfVer 
the  first  letter  to  Messrs.  White  &  Ghreen- 
well,  the  plaintiff  appears  to  have  commu- 
nicated with  the  defendant  alone,  and  to 
have  given  the  credit  to  him  alone. 

BoLLAMD,  B. — I  am  of  opinion  that  the 
only  fair  construction  to  be  put  upon  the 
letter  of  the  13th  of  April  is,  that  it 
amounts  to  a  formal  agreement,  on  the 
part  of  Ashurst,  to  pay  and  bear  the  pro- 
portion of  these  expenses. 

Rule  duekofged. 


1833. 


s 


HEWITT  r.  MILTON. 


Diflrtn^ai— Oaffairry. 

A  distringas/or  the  purpose  of  proceeding 
to  outlawry f  may  be  obtained  upon  an  aj^^ 
davits  which  would  be  insufficient  for  a  dis- 
tringas far  the  purpose  of  entering  an 
appearance  for  the  defendant. 

Piatt  moved  for  a  distringas.  The  afR* 
davits  were  not  sufficient  to  warrant  a 
distringas  upon  which  to  proceed  for  the 
purpose  of  entering  an  appearance. 

Batlbt,  B. — You  may  have  a  distringas 
for  the  purpose  of  proceeding  to  outlawry. 

Lord  Ltndhuest,  C.  B. — We  think  that 
upon  this  affidavit  you  are  entitled  to  a 
dts^ingas  for  the  purpose  of  proceeding  to 
outlawry,  though  not  to  one  for  the  pur- 
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poie  of  eateriiig  an  appeatanoe  for  the 
defeodanu 

Wriifor  the  jmrpost  of  froeegding 
to  outUmrfy  granted. 


1833.     >     In  re  pioott,  deceased. 

Legacy  Duty — Executor. 

The  pomer  of  the  Courts  under  4f2  Geo.  $, 
€»  99,  8,  %t  ^  diecrethnartfi  and,  k  teeing 
mil  not  be  exercised  fvhere  an  nnreaeonabk 
time  has  elapsed  without  any  appUeaiion  to 
account,  unless  the  delay  is  expltined* 

Where  the  original  testator  had  been  dead 
upwards  of  i30  years,  the  Court  refused  to 
compel  the  surviving  executor  of  his  execu»- 
trix,  to  account,  he  never  having  acted  ex^ 
tept  in  signing  documents,  and  knowing 
nothing  of  the  estate  of  his  testatrix,  and  ne€ 
honing  received  assets  of  hers  or  of  the  ori- 
ginsU  testator. 

The  usual  order  had  been  obtained  on 
the  part  of  the  Crown,  caHing  on  John 
Hixon,  surviving  executor  of  Jane  Mumbj, 
deceased,  who,  when  living,  was  sole  exe- 
cutrix of  Joseph  Mumby,  deceased,  who, 
when  living,  w^s  sole  executor  of  John 
Pigott,  to  shew  cause  why  he  should  not 
p^y  the  duties  due  to  the  Crown  from 
the  estate,  for  legacies  or  residue,  given 
and  bequeathed  by  the  will  of  the  said 
John  Pigott ;  and  another  order  had  been 
obtained  on  the  part  of  the  Crown,  why  it 
should  not  be  referred  to  the  King's  Re- 
membrancer, to  take  an  account  of  the 
duties  due  and  payable  to  his  Majesty 
from  the  said  John  Hixon,  as  such  execu* 
tor  as  above  mentioned,  for  or  in  respect 
of  the  legacies  or  residue  given  and  be- 
queathed by  the  will  of  the  said  John 
P^ott,  with  the  usual  directions  ;  and  that 
the  former  order  should,  in  the  meantime, 
be  enlarged. 

It  appeared,  from  the  affidavits,  that  the 
testator,  John  Pigott,  died  in  or  about  the 
year  1812,  and  by  his  will  he  made  Joseph 
Mumby  his  executor  (who  duly,  proved 
the  wiU),  and  bequeathed  him  8,000/.  and 
the  resjdue  of  his  personal  eaute,  after 
payment  of  his  other  legacies  ;— no  duty 


had  beeajMid  on  that  ani-^tsiti  othaalak 
fades.    Tba  e Acta  of  Johft  Kym  waia 
awona  uader  15,0001  :>^waph  Bxhivky 
died  7eh  March  1616,  leaving  hit  apidoai^  ^ 
Jane  HLoBudvfi  iola  ezecatrix  of  bit  «tf^ 
who  duly  proved  the  tame.     Hia  cffeet^ 
were  tworn  under  ^.OOOi;^  and  he  gave  alT^ 
Ivia  personal  estate  to  bis  vridoir,  the  tai^ 
Jane  Mumby :    Jane  Mumby  died  83r^ 
August    1819,   leaving  J«nea  Saonder^ 
Robert  Sandwith,  William  Pearson,  ai^, 
John   Hixon,  her  exeeulors,   wbo  -diC^. 
proved  hei  will;  her  personal  eatate  a^^^ 
sworn  under  3,000/. :  Saondarsand  San^ 
with  died  in  the  lifetime  of  Pearson^  is^ 
died    on  the   17th   of  December   18^1, 
Sums  had  been  paid  on  account  of  legacy 
duty,   down    to    January    183i^   by  me 
Joseph  Mumby,  a  son  of  Joseph  and  Jioe 
Mumby.    On  the  part  of  the  executor 
Hixon  it  was  sworn,  that  Pearsoa,  ostil 
shortly  before  his  daath^  had  alooe  adaa* 
Distered*  the  efibeis  of  Jane  Mumby,  sod 
that  Hixon  had  not  interfered  farther  tl^i 
by  signing  documents;  that  he  had  do 
knowledge  of  the  property  or  e£tos  of 
Jane  Mumb)^,  and  that  no  assets  of  Jane 
Mumby  or  of  John  Pigott  bad  arer  co«m 
to  his  hands. 

W.  H.  Watson,  oti  behalf  of  the  azecn- 
tor,  shen^ed  cause.— The  Court  will  not 
make  an  order  under  42  G^o.  S.  o«  99.  s.  t% 
for  two  reasons :  first,  Hixon  has  no  assets 
of  John  Pisott's  ;  and,  secondly,  it  is  dis* 
cretionary  m  the  Court  to  make  thia  order 
or  not ;  and,  after  so  great  a  dday  they 
will  not  do  so.  On  the  first  point:  the 
duty  sought  to  be  enforced  by  the  Crown 
in  this  case  is  imposed  by  86  Geo.  8.  c.  51 
ss.  6  &  85,  by  which,  when  an  exeeutor  is 
entitled  to  retain  for  a  legacy  or  the  iesi- 
dutim  due  to  himself  the  duty  then  shsH 
be  a  debt  due  to  the  King ;  and  by  41 
Geo.  8.  c.  99.  s.  2,  the  Court  of  Bxcbe* 
quer  is  empowered  to  grant  a  rale  to  shea 
cause  why  the  executor  should  not  deMfcr 
all  account,  upon  oath,  of  all  lagaoica  ie« 
specjtively  paid  or  administered  *^hf  \am 
her,  or  them,"  and  why  those  dutass  haHi 
riot  been  paid.  It  is  not  necessary  tacia« 
tend,  perhaps  it  ts  impossible  to  do  sii 
that  an  executor  of  mi  esectitor  is  ait 
within  this  statute,  but  it  is  esssatiit 
]y  necessary  to  fnake  out,  tw  -the  part 
of  the  Crown,  that  the  executor  has  bri 
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I .-  Nvw  it  tppetrs  here,  that  Hixon 
lav  %ad  meti  in  his  hands  ;  and  no 
Tinore  dear  m  courts,  both  of  law 
[uky,  than  that  one  of  several  exe- 
ia  only  chargeable  for  assets  acta« 
>nuog  to  his  own  hands ;  and  if  this 
.yere  made,  it  would  be  charging 
ith  JMseta  which  he  never  had  :  for 
ears  that  Hixon  never  had  assets, 
the  circumstance  of  Joseph  Mumby's 
being  bequeathed  to  his  executrix, 
rom  under  6,000/.,  and  her  pcrson- 
Mng  sworn  under  3,000/.,  an  infer- 
I  attempted  to  be  drawn  that  Mrs. 
»y'a  executors  had  assets  of  Pigott ; 
le  duty  was  a  debt  due  from  Mumby 
m  Mrs.  Mumby,  and,  therefore,  the 
(yment  by  them  would  only  amount 
smwiafif  in  one  of  them,  although 
iomby,  as  executrix  of  her  husband, 
con  as  her  executor,  may,  under  SO 
.  e.  7,  and  4  &  5  W.  a?  M.  c.  84, 
be  liable  for  the  devastavit  of  their 
v. 

TLBT,  B. — And  then  only  de  bonii 
rUJ] 

sand.  218,  e,  /,  n.  8,  is  an  autho- 
y  that  effect;  and  therefore,  unless 
t  has  assets,  the  case  is  carried  no 
r.  It  is  true,  this  present  rule  is 
3  account ;  but  the  Court  will  not 
an  order  unless  some  case  be  made 
Secondly,  the  stat.  42  Geo.  d.  c.  99. 
it  discretionary  in  the  Court  to 
the  order  or  not,  as  they  are  to  act 
uch  affidavits  as  they  consider  suffi- 
'  and  to  make  the  rule  absolute  in 
ease  in  which  it  may  appear  neces« 
fee.  Now,  although  in  suits,  laches 
imputable  to  the  Crown,  yet,  on  a 
iry  application,  the  Court  will  leave 
rown  to  ita  ordinary  remedy,  espe« 
when  such  a  time  as  twenty  yeara 
ipsed,  a  period  of  time  after  which 
I  is  presumed  to  be  satisfied,  and  a 
if  entry  is  barred. 

Bf,  for  the  Crown. — ^The  present 
Btion  is  only  to  account;  and  if 
i  has  no  assets,  it  will  be  so  found, 
i  will  not  be  charged  with  the  duties, 
ew  that  there  are  assets,  Mrs.  Mum- 
leraonal  estate  passed  to  her  execu- 
vhich  was  sworn  under  3,000/.,  and 
eliargeable  with  the  present  duties. 


Moreover,  duties  kave  been  paid  on  the 
legacies  down  to  the  present  time,  which 
ia  Ml  ^daaission  that  there  are  assets. 

[Baylbt,  B^-^But  those  were  not  paid 
by  Hixon.] 

It  must  be  inferred  that  they  were  paid 
with  his  privity,  as  they  were  paid  by  a 
party  claiming  under  Mrs.  Mumby's  wilL 
The  statute  is  to  be  put  in  force  by  the 
Court  whenever  they  are  satisfied  the 
duties  are  unpaid.  The  Crown  may  have 
had  good  reason  for  not  enforcing  them 
sooner,  and  the  lenity  of  the  Crown  is  not 
to  be  urged  against  them  now.  The 
executor  of  an  executor  is  in  the  same 
situation  with  respect  to  the  acts  for  en- 
forcing the  legacy  duties  as  the  original 
executor. 

[Batlxt,  B. — But  here  you  have  an 
executor  who  has  not  received  assets; 
ought  we  in  such  a  case  to  enforce  a  clanse 
which  leaves  the  exercise  of  the  power  in 
our  discretion  7  The  inquiry  prayed  for 
is  attended  with  considerable  expense, 
and  we  ought  not  to  send  this  party  before 
the  Remembrancer,  unless  we  are  satisfied 
that  something  will  probably  be  forth- 
coming. The  Crown  ought  to  have  the 
means  of  enforcing  the  duties ;  but  my 
difficulty  here  is,  that  this  party  does  not 
appear  to  have  intermeddled  with  the  es» 
tate,  and  the  Crown  is  now  calling  on  him 
to  account  for  duties  which  have  accrued 
more  than  twenty  years.] 

The  delay  originated  from  a  suit  in 
equity ;  but,  at  all  events,  the  Crown  can- 
not be  prejudiced  by  delay,  and  no  laches 
can  be  imputed  to  it. 

Batlet,  B. — In  this  case  we  are  called 
upon  to  exercise  the  discretion  with  which 
we  are  invested  by  the  42  Geo.  8.  c.  99. 
8.  2,  and  which  I  think  we  ought  not  to 
exercise  in  this  particular  case  so  as  to 
compel  this  executor  to  account.  The 
provision  in  the  statute  is,  that  in  every 
case  in  which  the  executors,  &c.,  shall 
not  have  paid,  &c.,  within  proper  and  rea- 
sonable time,  it  shall  be  lawful  for  this 
Court  to  grant  a  rule,  &c. ;  and  to  make 
such  rule  of  court  absolute,  in  every  case 
in  which  the  same  may  appear  to  the 
Court  to  he  proper  and  necessary,  for  the 
better  enforcing  the  payment  of  any  of  the 
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I  be  lost  the  liyery-man  ehall  be  en- 
ible,  ydt'h^  cannot  retain  fo|r  the  meat, 
las  a  remedy  on  the  contract,  for  he 
t  compellable  to  reeetve  the  horse.^ 
t4be  present  plaintiff  does  not  bring 
M  within  the  rnte ;  he  does  not  aver 
ba  is  a  livery-stable  keeper*  and«  even 
ha  would  have  no  right  to  a  lien,  ex« 
by  special  agreement — Wallace  ▼. 
(fflit  (2).  He  is  the  mere  bailee  of 
arse,  and  the  debt  arose  from  keeping 
it  he  is  not  clothed  with  the  character 
ikeeper,  or  livery-stable  keeper,  nor 
he  state  a  right  arising  from  a  special 
act.  No  private  person  is  compel- 
to  receive  a  horse,  therefore  no  lien 
k  Id  GMy  v.  CUrik  (3),  where  it  was 
chat  the  defendant  had  a  right  to  de- 
i  horse  for  his  keep,  though  he  could 
ae  ii  during  the  detainer,  he  was  an 
It  or  innkeeper,  and*  therefore,  had  a 
of  general  lien*.  The.  defendant  did 
■rry  on  such  trade  aa  would  compel 

0  receive  the  horse,  as  in  Thompstm 
ley  (4),  where  a  person  calling  him- 
tavern«keeper,  who  applied  his  house 
L  the  purposes  of  an  inn,  was  held 
ct  to  the  liabilities  of  an  innkeeper. 
Uf  contr^. — The  plea  is  good,  for  it 
\  a  delivery  of  the  horse  to  the  defen- 

to  be  fed  and  kept  for  a  certain  re- 
ration.  The  defendant  does  not  rely 
f  legal  obligation  to  receive  the  horse, 
m  the  principle,  that  every  person 
bestows  labour  or  money,  or  money's 
la  upon  a  chattel,  is  entitled  to  a  lien. 
B  are  exceptions,  but  this  is  the 
«!  rule.  By  the  old  law,  there  was  a 
al  lien  in  particular  trades,  and  in 
a  specific  lien,  but  the  modem  doc- 
ia  to  extend  liens,  as  equitable.  A 
Mr  was  held  to  have  a  general  lien  for 
r  ia  packing  and  pressing  cloth — Ex 
Deeze  {p)\  so  a  shipwright,  for  re- 
T^FranJcliH  v.  Hosier  (6),  where  there 
MK  obligation  created  by  law  to  do  the 
Qt  of  which  the  debt  to  be  secured 
It  was  formerly  contended,  on  the 
rity  of  the  old  cases,  that  where  a 

1  Rj.  &  Moo.  193. 

Citfd  ia  Watbrokc  v.  Gritfiih,  Moor,  876.  pi. 
ind  3  Bac.  Abr.  666. 

3  Barn.  K  Aid.  S83. 
1  Atk.  228. 

4  fittro.  Ck  Aia.  341. 


specific  price  had  been  fixed,  there  was  no 
lien,  although  there  would  have  been  if  the 
party  claimed  onlv  on  the  qmnium  menit/, 
but  this  was  decided  to  be  contrary  to  the 
principles  of  law  in  Chase  v.  fVestmore  (7). 
The  case  of  Chapman  v.  Alien  (S)  was  no* 
ticed  by  Lord  Ellenborough  as  not  having 
been  decided  on  any  distinction  between  an 
agreement  for  a  stipulated  price  and  an 
implied  contract  to  pay  a  reasonable  price, 
but  on  the  {ground,  that  a  person  taking  in 
catde  to  agist  could  not  detain  them  until 
the  price  be  paid,  or,  if  he  coiild  in  gene- 
ral do  so,  yet,  in  that  particular  case,  the 
defendant  was  guilty  of  a  conversion.  I'he 
reason  given  in  14  H.  8.  20, a, applies  here: 
"  The  cause  is  for  that  each  has  not  the 
same  advanta^  the  one  against  the  other ; 
for  the  one  will  have  the  thing  in  posses- 
sion, the  other  but  an  action,  which  is  not 
reason,  nor  the  same  advantage.'*  The 
modern  decisions  are,  that  all  workmen  are 
entitled  to  a  lien,  and  the  party  must  shew 
if  he  has  a  specific  exception. 

[Loan  LrNDHuasT,  C.B. — This  is  not  a 
workman.] 

Nor  is  the  master  of  a  ship,  yet  he  has 
a  lien  on  the  passengers'  luggage  for  his 
passage  money — Woy'v,  Summers  (9).  So 
a  trainer,  for  the  keep  and  training  of  a 
race-horse — Sevan  v.  ffallis  (10). 

[Lord  Lyndhurst,  C.  B. — ^That  case 
is  against  you,  as  it  is  decided  on  the 
ground  of  labour  and  skill  being  ex- 
'pended  in  the  improvement  of  the  animal. 
In  Yorke  v.  Greenaugh  the  question  turn- 
ed on  whether  the  party  was  a  guest  or 
not:  it  is  not  then  merely  the  dictum 
of  Lord  Holt  which  denies  the  lien  o£  a 
stable-keeper  to  exist,  but  it  is  to  be  col- 
lected from  the  whole  argument,  for  if 
such  a  lien  had  existed,  it  would  have 
been  useless  to  labour  at  the  point  whether 
he  was  a  guest  or  not.  The  Court  were  of 
that  opinion  in  Jacobs  v.  Latour  (11).] 

The  strong  point  here  is,  that  the  party 
is  not  a  livery-stable  keeper,  else  the  pre- 
sumption is  against  a  lien,  because  the 
person  delivers  the  horse  to  have  the  use 
of  him  when  he  likes. 


^7)  ftMiu.ftSeTfr.  180 

(8)  CrcCar.  971. 

(9)  2  Campb.  6'6\, 

( to)  1  Mood.  &  Milk.  S.1.\ 

(11)5  BJDg.  !J0 ;  f.  c.  6  Law  Joain.  C.P.  24J. 
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ton  chosen  and  $mjm  m  at  a  courU 

hy  a  corporatwif  as  chamberlam 
mabU  lands  of  the  corporalion,  wfiase 

thai  a§u§  are  to  coUect  tumies/r^m 
re  and  oikers  usitig  the  lands^  to 
he  monies  so  received  to  keejnng 
!f  m  order^  to  account  at  the  end  of 

to  two  of  the  aldermen  of  the  ho^ 
nd  to  pay  oeer  any  balance  to  his 
\isniota  servant^  or  person  employed 
opacity  of  a  servant^  mithm  7  4*^ 
r.  f 9.  f.  47. 

le*  therefore^  that  a  nerbal  hnputa* 
'aasdnieni  embezzlement  in  the  qj/fc^t 
tionable. 
if  in  a  declaration  for  slander^  a  good 

aserHmig  a  particular  meaning  to 


wardst  ^  ^tot  mipp&tM  by  the  HMendl^;  the 
pkAu^^MUnot  refectii  and  prove  thew&rds 
to  have  another  meaning. 


1833.    ,  >     WOLVKlilDOB  V.  STEWARD. 

£Xi  ^Errorfrom  the  Court  qf  Common  Picas,'] 
Lease — jissignsneni —  Covenants 

An  assignee  ef  leasehold  premues^  assign* 
ed  by  indorsement  on  the  iease^  "  to  hold* 
daring  the  remamder  cfthe  term  granted  by 
the  ttase^  snbfect  nevertheless  to  the  pay* 
meni  of  ike  existing  rent,  and  to  the  per^ 
fomumce  of  the  covenants  and  agreements 
reserved  and  contained  in  the  said  indenture 
(^  lease^  is  not  liable  to  the  lessee^'in  cove* 
nantfor  rent  which  has  become  dut  after  he 
has  assigned  over,  though  the  lessee  has  been 
obliged  to  pay  suck  rent  to  the  lessor  under 
the  covenant  m  the  lease. 


.'I 


END  OF  TRINITY  TERM,  1833. 


..   ■      i.f 


CASES 

ARGUED  AND  DETERMINED 


RELATING   TO 


THE   POOR  LAWS, 


TO 


POINTS  IN  CRIMINAL  LAW, 

AND  OTHER   SUBJECTS 

CHIEFLY  CONNECTED  WITH 
COMMEMCINO  IN 

THE  SITTINGS  BEFORE  MICHAELMAS  TERM,  3  WILL.  IV. 

BT 

JAMES  BARSTOW,  Esq.  of  Gray's  Inn, 

BARRISTER-AT-LAW. 


SUPPLEMENT 

TO 

THE    LAW    JOURNAL 

FOR  1883. 


LONDON : 

Printed  by  Jamei  Holmes,  No.  4,  Took's  Court,  Chancery  Lane. 
PUBLISHED  BY  £.  B.  INCE,  No.  5,  QUALITY  COURT,  CHANCERY  LANE. 

MDCCCXXXin. 


REPORTS  OF  CASES 


CONNECTED  WITH 


HE  DUTIES  AND  OFFICE  OF  MAGISTRATES : 


COMMENCING    IN 


MICHAELMAS  TERM,  8  WILL.  IV. 


.5.  3 


HUTCHINSON  V,  LOWNDES  AND 
OTHERS. 


vimitment —  Warrant, 

Where  a  Justice  is  authorized  to  com' 
e  may,  by  parol,  order  the  party  to  be 
n  custody  while  a  warrant  is  making 

Butt  in  general,  a  parol  commitment  is 
L  Accordingly,  where  a  Justice  had 
'ity  by  statute  to  commit  a  party  by 
nt  under  his  hand  and  seal ;  and  com' 
f  him  verbally  to  prison,  where  he  was 

without  a  written  warrant: — Held, 
\e  Justice  was  Uable  to  an  action  of 
ss;    and  that   a    warrant,    properly 

drawn  up  afterwards,  was  no  proteC' 
>  him  against  such  action. 

is  was  an  action  for  an  assault  and 
roprisonment,  arising  out  of  the  fol- 
l  facts : — 

the  2Srd  of  May  1831,  a  labourer,  of 
iroe  of  Cotterell,  engaged  under  the 
iff  in  making  a  new  canal  through 
etODi  applied  to  the  defendant,  Hall, 

summons  against  the  plaintiff,  his 
r,  for  non-payment  of  wages,  amount- 

1/.  4s.  Gd, ;  upon  which  complaint, 
nmons   was    issued,  requiring    the 


plaintiff's  appearance  on  that  day,  before 
the  borough  Justices* 

On  the  same  day,  the  plaintiff  and  Cot- 
terell  appeared  before  the  defendants, 
Lowndes  and  Hall ;  when,  Cotterell  having 
sworn  to  his  having  performed  his  work, 
and  that  the  sum  of  1/.  4f.  6d,  was  due  to 
him  from  the  plaintiff  on  account  thereof, 
the  defendant,  Lowndes,  verbally  ordered 
the  plaintiff  to  pay  the  same  immediately, 
together  with  2s,  6d.  for  the  summons,  and 
comr  thereof,  and  service. 

The  plaintiff  refused  so  to  do,  and  on 
his  admission  (1),  that  he  did  not  possess 
any  goods,  upon  which  the  sum  might 
be  levied,  he  was  thereupon  (without  any 
previous  order  in  writing  for  payment,  or 
warrant  of  distress,  and  also  without  any 
commitment  being  made  out  in  writing) 
committed  at  once  on  the  verbal  order  of 
the  defendant  Lowndes,  to  the  borough 
gaol  of  Congleton,  for  one  calendar  month, 
unless  the  wases  and  costs  should  be 
sooner  paid.  Upon  that  order  the  plaintiff 
was  taken  to  the  borough  gaol  by  the  de- 
fendants, Radford  and  broad,  and  remain- 

(1)  See  4  Geo.  4.  c.  94.  at  to  tlie  Joitice'i  power 
of  ordering  payment  immediately ;  and  5  Geo.  4. 
e.  18,  as  to  power  of  oommitment,  withont  previous 
on  sQcb  admission. 
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ed  in  prison  from  the  ZSrd  to  the  25th  of 
May,  when,  on  payment  of  the  wages  and 
costs,  he  was  discharged. 

An  order  in  writing  for  payment  of  the 
wages  and  costs,  and  a  commitment  in 
writing  of  the  plaintiff,  in  default  of  pay- 
ment, dated  on  the  day  of  the  commitment, 
were  subsequently  prepared  and  signed  by 
the  defendant  Lowndes.  But  these  were 
not  drawn  up,  until  after  the  plaintiff  had 
given  notice  of  action. 

The  action  was  tried,  at  the  last  Assises 
held  for  the  county  of  Chester,  before  the 
Lord  Chief  Baron  Lyndhurst,  when  the 
jury  found  a  verdict  for  the  plaintiff;  his 
Lordship  reserving  to  the  defendants,  leave 
to  move  the  Court  to  set  aside  such  ver- 
dict, and  to  enter  a  verdict  for  them,  if  this 
Court  should  be  of  opinion  that  the  Magi- 
strates were  justified  in  the  plaintiff's 
commitment ;  the  warrant  of  commitment 
being  drawn  up  after  the  commitment ; 
no  actual  warrant  of  commitment  having 
existed  at  the  time. 

CotUngham  now  moved  accordingly  for 
a  nonsuit. — The  plaintiff  might  lawfully 
be  given  in  custody  upon  the  adjudication ; 
the  statute  5  Geo.  4.  c.  18.  s.  1.  authori- 
zing the  commitment  under  such  circum* 
stances. 

[Parke,  J. — But  only  by  warrant.] 

The  warrant  may,  like  a  conviction,  be 
drawn  up  afterwards,  if  the  facts  exist  to 
justify  it: — Basten  v.  Carew{fi),  Magseyv, 
Johnson  (3),  and  the  cases  there  cited. 

Parke,  J. — Those  were  cases  of  con- 
viction. No  doubt, here,  the  Justices  might 
have  ordered  the  plaintiff  into  custody 
while  a  warrant  was  making  out ;  but  that 
would  have  required  only  a  few  minutes. 
The  statute  expressly  requires  the  Justice 
to  proceed  to  commit  by  his  warrant  under 
his  hand  and  seal.  But  even  if  the  statute 
did  not  so  direct,  it  is  laid  down  in  HaW" 
kinitf  that  a  warrant  of  commitment  must 
be  in  writing.  But  there  was  no  pretence 
for  sending  the  man  to  gaol  without  a 
warrant.  The  case  is  essentially  different 
from  cases  of  conviction.  If  the  analogy 
so  suggested  could  hold,  it  might  be  said 
that  a  sheriff  could  seize  goods  as  under  a 

(2)  3B.  &C.  649;  s.  c5D.&R.  560;  SLaw 
Joarn.  K.B.1 11. 
(S)  U  Eut,  67. 


fieri  faeiag,  and  that  the  writ  to  warrant 
his  so  doing  might  be  made  out  mfterwirds. 

Tauntok,  J. — I  am  of  the  same  opinion.  ^ 
I  should  wish  to  know  how  the  gaoler,  ^, 
while  he  bad  no  warrant,  could  have  made  ^ 
a  return  to  a  habeas  carpus. 

Patteson,  J. — The  warrant  in  writing^  ^j 
was  an  essential  to  the  jurisdiction  of  tbo 
Justice. 

Rule  refiiseiL 


1 832.       )  THE  KINO  0.  THE  IKHABITAH* 
Nov.  10.  3  Of  CL1XBT. 

Settlement  by  office — Pindar. 

1.  Whether  the  office  offnndar  is  a 
annwd  office  for  the  purpose  of  selilemenk. 
quaere. 

2.  Where  a  person  served  rneh  an 
by  denre  of  persons  in  the  parish,  (in  wap^^.^ 
there  had  been  no  suchrffieer  before),  anat  fy 
their  desire  was  sworn  in  before  a  Justice  /^ 
Held,  that  this  was  not  a  sufficient  appcm/- 
ment  to  the  office,  for  the  purpose  of  settle- 
ment. 

Removal  from  Caistor  to  Clixby,  both 
in  the  parts  of  Lindsay,  in  the  county  of 
Lincoln.  The  Sessions,  on  appeal,  confirm- 
ed the  order,  subject  to  the  following 

CASE. 

Clixby  belongs,  with  the  exception  of 
about  twenty  acres  of  land,  to  one  pro- 
prietor, Mr.  Hannam.  There  are  nine 
occupiers  of  land  in  Clixby,  including  Mr. 
Hannam,  who  retains  some  portion  of  his 
estate  in  his  own  hands ;  he  holds  no  courts. 

Previous  to  the  year  1 S95,  there  ncrer 
had  been  a  pindar  in  Clixby,  as  far  as  sp- 
peared  from  the  evidence. 

The  pauper,  the  only  witness  examined, 
stated,  that  he  had  known  the  place  nearly 
three  years,  and  had  never  known  or  hesrd 
of  any  pindar  there  previous  to  18S5. 

In  the  year  ]  825,  Mr.  Hannam  and  two 
other  occupiers  of  land  in  Clixby  (of  whom 
Lawrence  was  one)  ordered  the  pauper  to 
go  and  be  sworn  in  pindar.     It  did  no 
appear   in   evidence  that   there  was  so 
public  meeting  of  the  parish,  or  any  otb 
meeting  to  appoint  him.  The  pauper  we 
with  the  said  Lawrence,  constable  of  QixT 
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to  a  Jnitice  of  the  Peace,  and  was  sworn 
in*  He  impounded  cattle  in  Clixby  that 
year,  and  continued  to  do  so  for  several 
jrears,  till  he  was  removed.     In  182G,  tlie 

Jauper  was   again  sworn  in   before  two 
ustices  of  the  Peace.  During  all  this  time 
he  resided  in  Clixby. 

The  Sessions  found  that  this  was  a  pub- 
lic annual  office. 

The  question  for  the  Court  of  King's 
Bench  was,  whether,  by  such  service  and 
swearing  in,  the  pauper  gained  a  settle- 
ment in  Clixby. 

Clinton  and  HUdyard,  in  support  of  the 
order  of  Sessions. — The  office  of  pindar  is 
an  office,  the  service  of  which  will  confer  a 
settlement.  Before  the  various  inclosures 
of  late  years,  it  must  have  been  compara- 
tively an  important  one.  Besides,  it  is 
here  found  by  the  Sessions  to  be  a  public 
annual  office ;  and  this,  according  to  The 
King  V.  the  InhabUants  of  Ilrmfuter{\)f 
precludes  any  further  discussion  upon  that 
point.  Then,  as  to  the  mode  of  appoint- 
ment ;  the  case  of  The  King  v.  the  Inhabi' 
tanti  of  Corfe  Mullen  (2)  goes  to  shew  that 
an  execution  of  the  office  de  facto,  is  suf- 
ficient. But  here  the  man  was  actually 
awom  in,  though  not  at  the  court  leet. 

[Parke,  J . — In  The  King  v.  Siogurgey{S)f 
the  mere  service  of  the  office  was  held  not 
to  be  sufficient.] 

That  was  because  the  man  was  consider- 
ed as  a  mere  intruder  into  it.  He  was  a 
mere  volunteer.  There  was  not  even  the 
•eroblance  of  an  appointment. 

JVhitehtirstt  contra,  contended,  first — 
that  the  office  of  pindar  was  in  no  case  a 
public  annual  office ;  secondly,  that,  at  all 
events,  it  was{not  so  in  this  parish  ;  thirdly, 
that  there  had  been  no  proper  appoint- 
ment. The  case  of  The  King  v.  Ilnunster 
hardly  shuts  out  the  discussion  of  the  first 
question.  It  is  loosely  and  briefly  report- 
ed, and  no  counsel  appeared  against  the 
order  of  Sessions.  The  office  of  pindar, 
so  far  from  being  a  public  office,  is  rather 
in  the  nature  of  a  private  one ;  the  business 
being  to  prevent  encroachments  upon  the 
lord's  waste.  It  is  an  employment,  rather 
than  an  office ;  and  in  the  case  of  Fujrporv. 

(1)  1  East,  83. 

(S)  1  B.  &  Adol.  211 ;  9  Law  Joan.  M.C.  19. 

(3)  1  B.  &  Adol.  795 ;  9  Law  Jooni.  M.C.  48. 


Edwards  (4)t  it  was  observed  by  the  Court 
that  no  such  officer  was  known  as  that  of 
keeper  of  a  pound.  The  offices  which  are 
mentioned  in  the  books,  such  as  ale-taster 
and  hog-ringer,  are  offices  for  which  ap- 
pointments are  made  at  the  court  leet. 
That  is  not  the  case  of  a  pindar ;  at  least, 
there  was  no  such  appointment  in  this 
case. — (He  was  here  stopped). 

Dbnman,  C.  J. — The  office  was  at  all 
events  not  a  public  annual  office  in  this 
case.  We  need  not  decide  generally  as  to 
the  office  of  pindar.  There  was  no  ap- 
pointment of  this  person  at  a  court  leet,  or 
by  any  public  authority. 

The  other  Judges  concurring — 

Order  of  Sessions  quashed. 
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Settlement  by  Estate — Purchase. 

A  surrender  to  the  lord  of  an  old  lease  by 
one  member  of  a  family ^  and  the  taking  of  a 
new  lease  by  another  member^  at  a  nominal 
fine  to  the  lord^  is  not  a  purchase  within  the 
9  Geo.  1.  c.  7,  although  the  property  be 
under  the  value  of  30/. 

Removal  from  Hilton  to  Lydlinch,  both 

in  the  county  of  Dorset.   The  Sessions,  on 

appeal,  confirmed  the  order,  subject  to  the 

following — 

CASE. 

By  an  indenture  of  lease,  dated  the  22nd 
of  December  1754,  George  Pitt,  lord  of 
the  manor  of  Hilton,  demised  to  John 
Tucker  (who  was  the  grandfather  of  the 
pauper),  of  Lydlinch,  carpenter,  in  conside- 
ration of  a  surrender  made  by  Arthur 
Corfe  and  Elizabeth  his  wife,  of  the  then 
late  dwelling-house  and  ga^rden  therein- 
after mentioned,  which  they  claim  to  hold 
for  the  term  of  their  lives  successively — 
(the  lease  having,  as  was  recited,  been  con- 
sumed in  a  then  recent  fire,  together  with 
the  dwelling-house,  which  the  said  John 
Tucker  was  at  the  time  rebuilding) ;  and 
also  in  consideration  of  the  surrender  of 


(4)  12  Modem  Rep.  p.  664.    See  also  Jaf per  v. 
Eadowes,  11  Mod.  «4. 
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another  indenture  of  lease  of  the  same 
premises,  bearing  date  the  23rd  of  De- 
cember 1748,  granted  to  Wm.  Corfe,  then 
determinable  on  the  decease' of^the' said- 
John  Tucker ;  and  also  in  consideration  of 
the  rebuilding  of  the  premises  by  him,  the 
said  John  Tucker,  and  of  the  sum  of  U.  paid 
by  the  said  John  Tucker  to  the  said  George 
Pitt,  all  that  (describing  the  parcels),  to 
hold  for  ninety- nine  years,  if  the  lessee 
and  two  other  lives  should  so  long  live,  at 
the  rent  of  !«.,  with  a  proviso  for  re*entry 
on  non-payment  of  the  rent  reserved,  a 
covenant  from,  the  lessee  to  pay  the  rent,  to 
attend  :  the  lord's  court,  and  do  suit  and 
service  there ;  to  finish  the  rebuilding  of 
the  dwelling-house  within  two  years  ;  and 
to  repair  during  the  term.  There  was 
also  a  covenant  for  quiet  enjoyment  of  the 
premises  upon  payment  of  rent,  and  per- 
formance of  covenants  by  the  lessee. 

The  said  John  Tucker,  the  grandfather 
of  the  pauper,  was  the  grandson  of  the 
said  William  Corfe,  and  the  great  nephew 
of  the  said  Arthur  Corfe,  the  surrenderers 
of  the  said  surrendered  leases,  who  were 
brothers.  It  did  not  appear  that  any  pe- 
cuniary consideration  passed  from  the  said 
John  Tucker  to  either  of  them.  He  con- 
tinued to  inhabit  the  premises  until  his 
death,  in  the  year  1818.  It  was  found  by 
the  Sessions,  that  the  premises  were  not 
of  the  value  of  30/.  when  the  house  or 
cottage  was  rebuilt  by  the  said  John 
Tucker. 

Hie  question  for  the  opinion  of  the 
Court  is,  whether  John  Tucker,  the  grand- 
father of  the  pauper,  gained  a  settlement 
by  estate  in  the  parish  of  Hilton.  If  so, 
the  pauper  is  derivatively  settled  therein, 
and  the  order  of  Sessions  is  to  be  quashed, 
otherwise  it  is  to  be  confirmed. 

Bar&tow  and  JValson,  in  support  of  the 
order  of  Sessions. — This  is  a  case  within 
the  9  Geo.  1.  c.  7.  s.  5,  which  provides 
that  no  settlement  shall  be  gained  by  rea- 
son of  an  estate  acquired  by  purchase, 
where  the  consideration  does  not  amount 
to  30/.  The  cases  of  The  KinfF  v.  War^ 
hl'mglon  ( I ),  and  The  King  v.  Hornchurch 
(2),  which  were  decided  upon  this  statute, 
appear  to  govern  the  present  case.    In  the 


former,  there  was  a  grant  of  the  wute  by 
the  lord  of  the  manor  for  the  nomiBil  fine 
of  Iff. ;  heriot  1«. ;  and  quit  rent  It.   It 
did.  not  appear  whether  any  peeuniary  eon- 
aideration  was  giv:en  for  the  graat.   Tht 
Court  held,  that,  however  small  the  coa- 
sideration,  they  would  hold  it  to  be  a  pe- 
cuniary grant.      In  the  latter  case,  tlie 
grant  was  by  the  lord,  at  a  quit  rent  of 
fis,  6d. ;  yet,  although  this  appeared  to  be 
a  mere  nominal  consideration,  the  CoorVC 
held  the  case  to  be  within  the  statute.  Re^ 
liance  will  be  placed  by  the  other  sideoiBi> 
the  fact,  that  this  appears  to  have  been  m^ 
mere  family  arrangement  by  means  of  th^ 
lord ;  and  the  relationship  of  the  parties 
will  be  urged  to  shew  that  this  was  th^ 
case.     But  the  mere  fact  of  relation^if^ 
does  not  call,  of  necessity,  for  the  infereoos 
that  there  was  no  pecuniary  conaideradoiw 
even  as  between  these  relations.    And* 
even  if  the  Court  should   so  inter,  the 
fact  of  the.  value  being  undec  80/.  prevents 
the  inference  that  there  was  any  consider- 
ation up  to  that  amount.     In   TheKutgi. 
Upton  (3),  where  the  conveyance  was  by 
the  father  to  the  son,  in  consideration  of 
natural  love  and  affection,  the  Court  re- 
lied  upon  the  fact,  that  the  premises  were 
above  the  value  of  30/. 

Jeremy^  contra. — There  is  nothing  to 
shew  that  the  consideration  between  these 
parties  was  a  pecuniary  one ;  and  the  re- 
cent decisions  upon  the  statute  in  question 
establish  that,  to  defeat  the  settlement,  tha 
consideration  must  be  a  pecuniary  one.  In 
the  cases  cited  of  grants  by  the  lord,  there 
was  nothing  to  shew  that  the  considera- 
tion was  other  than  that  which  was  of  t 
pecuniary  nature,  between  the  lord  and 
the  grantees.  But  here,  the  consideratkm 
is  chiefly  between  the  relations,  two  of 
whom  made  a  surrender  of  their  leases,  in 
order  that  the  grantee  of  the  land  might 
be  enabled  to  take  that  grant.  The  mere 
nominal  consideration,  as  between  the  lord 
and  the  grantee,  does  not  decide  the  ques- 
tion. The  transaction  was  a  family  ar- 
rangement, through  the  medium  of  the 
lord.  The  case  of  The  King  ▼.  Tarrtni 
Launc€slon{4f)  is  expressly  in  point.  There, 
as  in  the  present  case,  by  an  arrangement 


(1)  1  Term  Rep.  241. 

(2)  2  Bsrn.  &  Aid.  189. 


(3)  3  Term  Rep.  251. 

(4)  Cald.  209. 
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the  members  of  a  family,  an  old 
granted  by  the  lady  of  the  manor, 
rrendered,  and  a  new  lease  taken, 
r  lease  being  granted  in  considera- 
tbe  surrender  of  the  old  and  a 
SOi.  Lord  Mansfield  there  said, 
mia  not  a  purchase  within  the  mean- 
the  statute  9  Geo.  1,  but  only  a 
^r  of  the  old  lease  and  getting  a 
e,  paying  the  line."  And  the  Court 
eld,  that  a  settlement  was  gained. 
nadLucena^  on  the  same  side,  were 
I. 

liAir,  C.  J. — I  think  this  cannot  be 
red  as  a  case  within  the  meaning  of 
tute.  There  does  not  appear  to 
sen  any  pecuniary  consideration  to 
the  surrender  of  the  old  lease ;  and 
;  this ,  we  cannot  see  that  it  was  a 
ration  contemplated  by  that  statute. 
cs,  J.  concurred. 

ffTOH,  J. — I  think  a  pecuniary  con- 
on  is  necessary  to  bring  a  case 
the  statute,  and  I  think  the  ease 
King  ▼•  Tarrant  Launeeston  is  in 

'Bsoiv,  J.  concurred. 

Order  of  Sessiam  quashed. 


u.} 
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Iment — Bankrupt. 

uUctment  against  a  peram  charged 
mkrupt  for  any  offence  against  the 
4  laws,  must  aver,  not  only  that  a 
ion  or  fiat  was  i*sned,  and  the  party 
d  and  declared  a  bankrupt,  but  that 
■  trader,  and  the  other  facts  essential 
Uute  bankruptcy. 

diefbidant  had  been  convicted  of 
iiig  with  others  to  defraud  his 
rt,  under  a  commission  of  bankrupt 
lad  been  issued  against  him.  The 
ent  pursued  the  words  of  the  6 
c.  16.  s.  1 12,  in  stating  that  a  com- 
of  bankrupt  had  "  issued"  against 
d  that  he  had  been  adjudged  and 
1  a  bankrupt ;  but  it  did  not  state 
intials  necessary  to  constitute  bank- 
;  that  he  was  a  trader,  that  he  was 


indebted  in  100/.  to  the  petitioning  credi- 
tor, and  that  he  had  committed  an  act  of 
bankruptcy. 

For  want  of  these  averments,  a  rule  had 
been  obtained  on  his  behalf  to  arrest  the 
judgment,  against  which — 

Merewether,  Serj,  now  shewed  cause. — 
It  may  be  conceded,  that  under  the  old 
law  it  was  necessary,  in  indictments  of 
this  nature,  to  state  the  facts  which  were 
essential  to  constitute  bankruptcy.  It 
seems  to  have  been  so  assumed  in  the  cases 
of  The  King  v.  Frith {\)  The  King  v.  Pun- 
shon  {H),  and  The  King  v.  Bullock  (3).  But 
those  were  cases  under  the  5  Geo.  2.  c.  SO, 
which  declared,  that  "  if  any  person  who 
hath,  or  who  shall  become  bankrupt,  and 
against  whom  a  commission,"  8cc.  making 
the  becoming  bankrupt  a  preliminary.  But, 
in  the  present  act,  6  Geo.  4*  c.  16.  s.  112, 
the  terms  have  been  altered,  and  the  act 
runs  "if  any  person  against  whom  any 
commission  has  been  issued,  or  shall  here- 
after be  issued,"  &c. ;  not  making  the  ac- 
tual bankruptcy  an  essential.  This  was  no 
doubt  altered  to  dispense  with  such  volu- 
minous proof,  especially  as  the  punish- 
ment of  death  which  was  prescribed  by  the 
old,  had  been  taken  away  by  the  new  law. 
A  commission  having  in  fact  issued,  and 
been  followed  by  an  adjudication,  is  suffi- 
cient to  compel  obedience  by  the  apparent 
bankrupt.  He  has  various  remedies  in 
case  the  commission  is  not  well  founded. 

Bompas,  Serj.  contra. — The  argument  on 
the  otlier  aide  goes  this  length :  that  al- 
though a  man  may  not  be  a  trader,  nor 
owe  100/.y  nor  have  ever  committed  an  act 
of  bankruptcy,  he  may  under  this  act  be 
convicted  of  a  felony  upon  the  authority 
of  a  commission  issued,  and  an  adjudica- 
tion made,  behind  his  back.  He  might 
maintain  trover  against  his  assignees,  for 
taking  his  goods  under  an  illegal  commis- 
sion ;  and  he  might  recover  a  verdict  in 
the  Nisi  Prius  Court  at  the  Assizes  ;  and 
yet  afterwards  be  tried  in  the  Crown  Court, 
and  convicted  on  the  basis  of  the  commis- 
sion which  had  just  been  proved  to  be 
illegal.  The  right  o£  the  assignees  to  the 
goods  is  only  to  goods  which  were  his  at 
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\)  f  Russ.  on  CrimM.  949. 
«)  3  Campb.  96. 
(4)  1  TMiBt.7l. 
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the  time  he  "  became  bankrupt,"  The 
power  of  the  Lord  Chancellor  to  seal  the 
commission  is  upon  the  assumption  that 
the  essential  facts  are  capable  of  proof, 
».  12*  And  in  the  particular  section  112, 
the  expression  throughout,  after  the  first 
line  is  "  such  bankrupt"  and  not  "  such 
per»on»" 

If  the  legislature  meant  to  make  so  im- 
portant an  alteration  in  the  law,  as  the 
argument  of  the  other  side  assumes,  they 
would  have  done  so  more  distinctly ; 
and  not  by  the  mere  omission  of  a  few 
words. 

DsNMAN,  C.J. — I  think  it  is  quite  clear 
that  enough  does  not  appear  on  the  face  of 
this  indictment  to  shew  that  the  commis- 
sion was  legal ;  and  unless  it  so  appear, 
no  oflTence  is  charged. 

Parks,  J.,  Taunton,  J.  andPATTEsoN,  J. 
concurred. 

Judgment  arretted. 
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THE  KINO  0.  THE  INHABITANTS 
OF  COMINGSBY. 


Settlement  —  Hiring  and  Service — Dis' 
pensation, 

A  yearly  servant,  nho  was  about  to  becom^ 
mittedfor  not  paying  a  fine  before  a  Justice^ 
rvas  advised  by  her  mistress  not  to  pay  it ; 
and  was  told  to  return  to  her  service  when  the 
term  of  her  imprisonment  should  have  ended. 
She  did  so  : — Held,  that  this  was  a  dispen^ 
salion  of  the  service  for  the  time  passed  in 
prison. 

Removal  from  Coningsby  to  Stickney, 
both  in  the  county  of  Lincoln.  The  Ses- 
sions, on  appeal,  quashed  the  order,  subject 

to  the  following 

CASE. 

A  few  days  before  May  day,  in  the  year 
1829,  Elizabeth  Flintham,  the  pauper,  was 
hired  by  Mr.  Gosling,  of  Stickney,  to  serve 
him  for  a  year,  from  May  day,  at  the  wages 
of  31,  \0s,;  she  went  into  his  service  on 
May  day,  1829.  About  harvest  time,  in 
the  same  year,  she  was  ap)>rehended  upon 
the  complaint  of  William  Forster,  her  mas- 
ter's neighbour,  on  a  charge  of  wilfully  and 
maliciously  damaging  property   belonging 


to  him,  and  6iied  for  that  oflenGe»  and  not 
paying  the  fine,  was  oomnittted  by  iba  Ma- 
gistrates to  prison  for  one  month*  It  was 
by  the  advice  of  her  mistress,  who  was  pre* 
sent  at  the  hearing  of  the  complaiut  agains 
the  pauper,  that  she  went  to  prison  inai 
of  paying  the  fine.  When  she  was  taken 
prison,  her  mistress  told  her,  that  she 
to  return  when  her  time  was  out,  and  al 
sent  her  provisions  occasionally  during 
confinement ;  when  she  was  discharged, 
the  end  of  tlie  month,  she  went  back  imro 
diately  to  her  master's,  and  went  about  1 
work  as  usual ;  she  stayed  in  her  service  t^ 
May  day,  1880,  and  on  going  away,  receiv 
her  whole  wages,  without  any  dedncti 
The  question  for  the  Court  of  King's  Bei^^ 
was,  whether  under  theae  circumstances  ( 
gained  a  settlement  by  hiring  and  sen 
in  the  parish  of  Stickney. 

HUdyard,  in   support  of  the   order 
Sessions. — There  was  no  service  for  a  year- 
and  no  dispensation  of  the  service. — U/n»^ 
this  subject,  there  are  two  classes  of  caiei    i 
first,  where  the  servant  has  been  imprisooecJ 
for  bastardy; — secondly,  when  he  has  beeo 
committed  for  misconduct  in  the  senrioe* 
Of  the  first,  the  cases  of  The  King  v.  Wssi" 
fiieofi(l),  and    The  King  v.  North  Cray 
(2),    are  examples.      No  settlement  was 
gained  in  those  cases,  the  service  being  held 
to  be  incomplete  by  the  time  the  serrsnt 
was  in  custody.     Of  the  second,  the  csks 
of  The  King  v.  Hallow  (5),  and  The  King 
V.  Barton  ujion  Irwell^  (4),  are  example! ; 
and  they  will  be  relied  on  by  the  other  tide. 
In  those  cases,  the  pauper  was  committed 
at  the  instance  and  on  the  complaint  of  the 
Master  ;  and  it  was  held,  that  the  cootract 
was  not  dissolved. 

But  those  cases  are  distinguishable  from 
the  present,  as  they  were  cases  in  wbidi 
the  imprisonment  was  for  the  purpose  of 
enforcing  the  contract  of  service.    Here,  it 
was  misconduct,  having  no  reference  to  the 
contract ;  and  the  case,  therefore,  falls  witln 
in  tlie  principle  established   by  tlie  csir 
first  cited.   This  view  of  the  subject  is  to 
fied  by  reference  to  the  Militia  Act,  48  & 
8.  c.  111.  s.  15,  which  provides,  that  ff 
vice  in  the  militia  shall  not  be  deemed 

(1)  Ctld.  129. 

(2)  Ibid.  495. 

(3)  t  Barn.  &  Cress.  739. 

(4)  t  Mau.  &  Selw.  'ot9. 
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I  from  service.  The  necessity  for 
;  this  fMTovision  shews  that,  in  general, 
B  caused  by  legal  coercion  prevents 
le  lost  by  saeh  absence  from  counting 
porpoaa  of  settlement.  The  cases 
Militia  Act  were  fully  considered  in 
M^  ▼.  Taunton  Si»  James  {5). 

tamf  contra. — The  cases  where  the 
t  was  imprisoned  under  orders  of 
ly,  do  not  supply  the  principle.  In- 
n  The  King  v.  Kenilworth  (6),  it  was 
ed  by  BuUer,  J.:  "The  circumstance 

pauper's  having  been  apprehended 
iharge  of  bastanly,  I  lay  out  of  the 
m ;  for  it  was  competent  to  the  mas- 
receive  him  again  after  he  was  dis- 
d  out  of  the  custody,  if  he  pleased." 
everything  was  done  by  the  mistress, 

could  indicate  her  desire  that  the 
It  of  service  should  continue ;  and 
she  advised  the  servant  to  do  that 
would  lead  to  her  absence  for  a  short 
och  absence,  when  it  took  place,  miut 
ridered  as  an  absence  with  her  per- 
il. And  the  subsequent  conduct  of 
tarties  shews  that  this  was  the  fact, 
rinciple  laid  down  in  The  King  v. 
\  upon  Irmellt  applies  to  the  present 
except,  indeed,  that  there  the  master 
!ed  tlie  lost  time  from  the  wagea  ;  so 
le  present  is  a  stronger  case.  The 
y  to  the  Militia  Acts,  is  not  a  sound 
br  they  were  passed  only  to  prevent 
ilution  of  the  contract  of  service. 

ncAV,  C.  J. — This  head  of  settlement 
ds  two  requisites :  hiring  for  a  year ; 
I  for  a  year ;  and,  under  the  latter, 
lea  of  dispensation  are  ranged.  Pay- 
of  wages  for  the  whole  year  is,  in 
J,  evidence  of  a  dispensation  of  the 

•  for  the  time  which,  otherwise,  would 

*  to.  have  been  lost.  It  is  a  recogni- 
f  the  performance  of  the  servant's 
But,  here,  the  mistress  herself  advised 
rvant  to  take  that  course  which  would 
«e  the  absence ;  and  she  recognized 
rwards  by  every  act  she  did.  I  think, 
are,  that  this  was  the  case  of  a  per- 
e  absence ;  and,  that  the  cases  cited 

»  B.  &  C.  851 ; ».  c.  4  M.  &  R.  695  ;  8  Law 

M.C.  96. 

t  Tenn  Hep.  598. 

Mao.  Cases,  Ntw  Series— II. 


by  Mr.  Hildyard,  are  distinguishable,  for 
the  reason  given  by  Mr.  Clinton. 
The  other  Judges  concurred. 

Order  of  Seeswne  quashed. 


1832.      >     THI  KINO  9.  JOHN  MASmDER 
Nov.  15,  )  CORDING. 

Pawnhroher —  Commitment. 

1.  A  Justice  of  the  Peace  has  no  power 
to  proceed  against  a  pawnbroker  under  the 
SO  c{*  40  Geo,  3.  c.  99,  in  a  case  where  the 
goods  pawned  have  been  accidentally  dc' 
stroyed  by  fire, 

2.  QuntrCf  whether  the  pawner  has  any 
remedy  at  common  law, 

3.  Semble — That  a  Justice  has  no  power 
to  proceed  under  the  above  act  in  any  case  in 
which  the  goods  have  been  lost,  unless  they 
have  been  lost  through  the  default  of  the 
j)awnbroker. 

This  came  before  the  Court  upon  the 
return  made  by  the  governor  of  the  house 
of  correction  at  Cold  Bath  Fields,  in  the 
county  of  Middlesex,  to  a  writ  of  habeas 
corpus,  issued  on  behalf  of  the  defendant. 

'j'he  return  stated,  thst  the  defendant 
was  detained  in  custody,  under  a  warrant, 
of  which  the  following  is  in  substance  a 
copy. 

**  To  all  constables,  &c,  and  to  the  governor 
of  the  house  of  correction,  &c. 

"  Whereas,  on  the  2nd  of  October,  in 
the  year  of  our  Lord  1 832,  George  Court- 
ney, of  We]lclo8e-square,&c.  informed  me, 
William  Ballantine,  esq.,  one  of  liis  Ma- 
jesty's Justices,  Sec,  that  on  the  11th  of 
January,  in  the  year  aforesaid,  he  pawned 
one  gun,  of  which  he  was  the  real  owner, 
for  securing  the  sum  of  21«.  lent  thereon 
by  John  Masheder  Cording,  pavmbroker, 
and  the  profit  thereof,  and  that  the  said 
George  Courtney  had  within  the  space  of 
one  year,  afler  the  pledging  of  the  said 
gun,  to  wit,  on  the  28th  of  September,  in 
the  year  aforesaid,  duly  teiidered  unto  the 
said  John  Masheder  Cording,  the  said  sum 
of  21i.,  the  principal  money  borrowed 
upon  the  said  gun,  and  the  profit  due  to 
the  said  John  Masheder  Cording,  accord- 
ing to  the  table  of  rates  -established  by  the 
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iTy  or  their  executors,  &c.  or  some 
credible  person,  any  Justice  or  Jus- 
of  the  Peace  for  the  county,  &c., 
the  person  or  persons  who  took  such 
18  aforesaid,  his  executors,  &c.  shall 
on  the  application  of  the  borrower 
rowers,  his,  her,  or  their  executors, 

I  and  are  hereby  required  to  cause 
person  or  persons   who  took  such 

his,  her,  or  their   executors,   &c. 

the  jurisdiction  of  the  Justice  or 
»,  to  come  before  such  Justice  or 
es;  and  such  Justice  or  Justices  is 
e  hereby  authorized  and  required  to 
ne  on  oath  or  solemn  affirmation,  as 
ise  may  require,  the  parties  them- 
,  and  such  other  credible  person  or 
IS  as  shall  appear  before  him  or  them 
Dg  the  premises ;  and  if  tender  of 
rincipal  money  due,  and  all  profit 

II  as  aforesaid,  shall  be  proved  by 
r  affirmation  as  aforesaid  to  have  been 
(such  principal  money  not  exceed- 
e  said  sum  of  10/.)  to  the  lender  or 
B  thereof,  his,  her,  or  their  executors, 
y  the  borrower  or  borrowers  of  such 
pal  money,  his,  her,  or  their  execu- 
rc.  within  the  said  spsce  of  one  year 
t  year  and  three  months,  as  the  case 
e,  afler  the  said  pawning  or  pledging 
!  goods  or  chattels,  then  on  payment 

borrower  or  borrowers,  his,  her,  or 
executors,  Src,  of  such  principal 
r,  and  the  profit  due  thereon  as 
aid,  to  the  lender  or  lenders,  his, 
r  their  executors,  &c.,  and  in  case  the 

or  lenders,  his,  her,  or  their  execu- 
rc,  shall  refuse  to  accept  thereof,  on 
'  thereof  to  him,  her,  or  them,  made 
I  borrower  or  borrowers  thereof,  his, 
>r  their  executors,  &c.,  before  any 
fustice  or  Justices,  such  Justice  or 
es  shall  thereupon,  by  order  under 

*  their  hand  or  hands,  direct  the 
or  chattels  so  pawned,  forthwith  to 
ivered  up  to  the  pawner  or  pawners 
)f,  his,  her,  or  their  executors,  &c.  ; 

*  the  person  or  persons  who  shall 
tent  any  principal  sum  or  sums  of 
\  not  exceeding  in  the  whole  the 
jm  of  10/,  on  any  goods  or  chattels 
d,  his,  her,  or  their  executors,  &c., 
neglect  or  refuse  to  deliver  up,  or 
satisfaction  for  the  goods  or  chattels 

shall  be  so  proved  to  the  satisfiic- 


tion  of  such  Justice  or  Justices  as  aforesaid 
to  have  been  so  pawned,  as  any  such  Jus- 
tice or  Justices  of  the  Peace  as  aforesaid 
shall  order  and  direct,  then  any  such  Jus- 
tice or  Justices  shall,  and  is  and  are  hereby 
authorised  and  required  to  commit  the 
party  or  parties  so  refusing  to  deliver  up 
or  make  satisfaction  for  the  same  to  the 
house  of  correction,  or  some  other  public 
prison  for  the  county,  &c.,  wherein  the 
offender  or  offenders  shall  reside  or  be 
convicted,  there  to  remain,  without  bail  or 
mainprise,  until  he,  she,  or  they  shall  de« 
liver  up  the  goods  or  chattels  so  pawned, 
and  continuing  redeemable  as  aforesaid, 
according  to  the  order  of  such  Justice  or 
Justices  as  aforesaid,  or  make  such  satis- 
faction or  compensation  as  such  Justice  or 
Justices  shall  adjudge  reasonable  for  the 
value  thereof,  to  the  party  or  parties  en- 
titled to  the  redemption  of  such  goods  or 
chattels  so  pawned,  and  continuing  re- 
deemable as  aforesaid. 

Sec.  24. — ^That  if,  in  the  course  of  any 
proceedings  before  any  Justice  or  Justices 
of  the  Peace,  in  pursuance  of  or  under  this 
act,  it  shall  appear,  or  be  proved  to  the 
satisfaction  of  the  Justice  or  Justices  upon 
oath  or  solemn  affirmation,  that  anv  of  the 
goods  and  chattels  pawned  as  au>resaid 
have  been  sold  before  the  time  allowed  by 
this  act,  or  otherwise  than  according  to  the 
directions  of  this  act,  or  have  been  em- 
bezzled or  lost,  or  are  become,  or  have 
been  rendered  of  less  value  than  the  siftne 
were  at  the  time  of  pawning  or  pledging 
thereof,  by  or  through  the  default,  neglect, 
or  wilful  misbehaviour  of  the  person  or 
persons  with  whom  the  same  were  so 
pledged  or  pawned,  his,  her,  or  their  exe- 
cutors, &c.,  agents  or  servants,  then  and 
in  any  such  case  it  shall  be  lawful  for  every 
such  Justice  and  Justices,  and  he  and  they 
is  and  are  hereby  required,  to  allow  and 
award  a  reasonable  satisfaction  to  the 
owner  or  owners  of  such  goods  or  chattels 
in  respect  thereof,  or,  of  such  damage ; 
and  the  sum  or  sums  of  money  so  allowed 
or  awarded,  in  case  the  same  shall  not 
amount  to  the  principal  and  profit  afore- 
said, which  shall  appear  to  be  due  to  any 
person  or  persons  with  whom  the  same 
were  so  pledged  or  pawned,  his,  her,  or 
their  executors,  &c.,  shall  be  deducted  out 
of  the  said  principal  and  profit ;  and  in  all 
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cases  where  the  goods  and  chattels  pawned 
as  aforesaid  sliall  have  been  damaged  as 
aforesaid,  it  shall  be  sufficient  for  the 
pawner  or  pawners,  his,  her,  or  their  exe- 
cutors, &C.  to  pay  or  tender  the  money 
due  upon  the  balance,  after  deducting  out 
of  the  principal  and  profit  as  aforesaid,  for 
the  goods  or  chattels  pawned,  such  rea- 
sonable satisfaction  in  respect  to  such 
damage  as  any  such  Justice  or  Justices 
shall  order  or  award,  and  upon  so  doing 
the  Justice  or  Justices  shall  proceed  as  if 
tlie  pawner  or  pawners,  his,  her,  or  their 
executors,  &c.,  had  paid  or  tendered  the 
whole  money  due  for  the  principal  and 
profit  aforesaid ;  and  if  the  satisfaction  to 
be  allowed  and  awarded  to  the  owner  or 
owners  of  such  goods  or  chattel!  shall  be 
equal  to,  or  exceed  the  principal  and  pro- 
fit aforesaid,  then  and  in  such  case  the 
person  or  persons  to  whom  the  same  were 
so  pledged  or  pawned,  his;  her,  or  their 
executors,  .&c.,  shall  deliver  the  goodi^  and 
chattels  so  pledged  to  the  owner  or  owners 
thereof,  without  being  paid  anything  for 
principal  or  profit  in  respect  thereof,  and 
shall  also  pay  such  excess  (if  any)  to  the 
person  or  persons  entitled  thereto,  under 
the  penalty  of  10/.  to  be  recovered  and 
applied  in  manner  hereinafter  mentioned. 
To  this  warrant  of  commitment 
Sir  James  Scarlett  and  Folletl  objected ; 
first,  that  if  it  was  treated  as  a  commit- 
ment in  execution  under  s.  14,  it  did  not 
shew  a  previous  conviction,  which  was  es- 
sential to  such  a  commitment.  This  was 
laid  down  by  Lord  Kenyon,  and  was  ac- 
ceded to  as  a  general  rule,  in  The  King  v. 
Rhodes {}).  Secondly,  that  it  did  not  dis- 
close facts  enough  to  bring  the  case  within 
that  section,  which  applied,  from  its  terms, 
only  to  the  case  where  the  pawnbroker 
had  it  in  his  power,  and  yet  wilfully  re- 
fused, to  deliver  up  the  goods  pawned. 
Thirdly,  two  tenders  should  appear  to  have 
been  made  to  the  pawnbroker ;  one,  to 
be  proved  as  having  been  made ;  the  other 
should  appear  to  have  been  made  in  the 
presence  of  the  Justices.  At  the  utmost, 
there  is  but  one  tender  stated  in  this 
warrant. 

[CamfheU^  contr^,  here  stated,  that  he 
should  rely  upon  sec.  24.] 

(1)  4  Term  Rep.  SfO. 


Then,  the  24th  section  only  gives  power 
to  the  Justice  in  case  of  the  goods  having 
been  embezzled  or  lost,  or  rendered  of  lest 
value,   **  6^  the  de/auU,  neglect,  or  mlfnl 
misbehaviour  of  the  panmbraker^*'    which 
words  apply,  in  fair  interpretation,  to  the 
preceding  word  *'  loss."     There  should  be 
misconduct  of  some  description.     None 
appears  here  :   the  goods  appear  to  have 
been  destroyed  by  fire ;  whence  the  Justice 
has  drawn  as  a  conclusion  that  they  were 
lost.     Without  saying  anything  as  to  the 
reasonableness   of  this   conclusion,    it  is 
sufficient  to  observe,  that,  even  if  it  is  a^ 
reasonable  one,  the  warrant  does  not  states 
that  the  loss  was  occasioned  by  the  de^ 
fault,    neglect,   or  misbehaviour  of   the 
pawnbroker.     But,  even  if  such  fact  ap- 
peared, the  power  of  the  Justice  given  by 
the  latter  branch  of  the  section,  applies  to 
cases  where  the  goods  are  damaged,  but 
are  yet  capable  of  return ;  and  not  to  a 
case  where  they  are  lost.     Independent  of 
this,  there  is  a  clear  objection  to  the  war- 
rant, inasmuch  as  that  section,  taking  it  in 
its  fullest   sense   against   the   defendant, 
merely  gives  the  Justice  an  authority  to 
impose  a  fine  of  10/.  "  to  be  recovered 
and  applied   in  the  manner  thereinafter 
mentioned,"  but  there  is  no  power  to  the 
Justice  to  commit. 

Campbellf  contra. — The  act  is  obscurely 
drawn  ;  but  the  proper  mode  to  arrive  at 
its  meaning  is  to  take  it  altogether,  and 
not,  as  has  been  done  by  the  other  side, 
section  by  section.  Here,  the  sections 
14  and  24  should  be  taken  together ;  the 
one  gives  a  power  to  commit  in  case  of 
certain  misconduct  of  the  pawnbroker;  in- 
deed in  all  cases  where  satisfaction  is 
awarded  (sect.  14.)  ;  and  the  24th  section 
applies  to  the  case  of  goods  which  have 
been  "lost."  It  is  not  necessary,  in  the 
latter  case,  that  they  should  have  been  lost 
through  the  misconduct.  Sec,  of  the  pawn-  ' 
broker  ;  the  words  **  by  the  default,  neg- 
lect," &c.  applying  only  to  the  previous 
expression  *'  rendered  of  less  value.**  This 
disposes  of  the  other  objections,  especially 
the  tender,  for  which  there  was  no  neces- 
sity, as  the  goods  could  not  be  returned, 
and  the  tender  was  idle  and  nugatory. 

Denman,   C.  J.  —  No  subject  of  the 
King  is  to   be  restrained  of  his  liberty 
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A  good  legal  warrant  being  shewn 
imprisonment.  I  am  of  opinion, 
h\B  case  no  such  warrant  is  shewn. 
;  namber  of  objections  have  been 
i  this  proceeding  under  the  provi- 
ibe  act,  and  I  am  not  prepared  to 
;.  none  of  them  are  good  :  it  would 
rather  that  every  one  of  them  is 
although  that  be  the  case,  it  is 
for  me  upon  this  occasion  to  select 
t  IS  plainly  good,  and  which  may 
le  warrant  illegal — viz.  by  shewing 
Magistrate  has  no  power  to  im- 
sven  supposing  the  destruction  by 
;  loss  contemplated  by  the  24th  sec- 
be  statute.  It  is  a  section  requiring 
>  clear  and  precise  as  to  convince 
the  intent  of  the  powergiven  is  in 
fa  contumacious  kind,  and  that  the 
oration  of  the  goods  under  the 
use,  is  not  intended  to  be  applied 
ase  leading  to  committal  without 
neglect,  or  wilful  misbehaviour  of 
'nbrokcr  in  regard  to  making  that 
on.  The  object  of  the  one  clause  is 
*erent  from  the  other ;  and  none  can 
right  to  restrain  the  liberty  of  the 
in  such  a  case  as  this.  I  have  great 
vhether  the  Magistrate  has  drawn  a 
nclusion,  when  he  says,  *'  upon  due 
'ation,  it' appears  to  me  that  the 
been  lost/*  within  the  legal  sense 
clause  of  the  act.  It  is  not  neces- 
wever,  to  consider  that  question 
is  occasion,  whether  it  were  **  by 
igh  the  default,  neglect,  or  wilful 
viour  of  the  person  or  persons  with 
je  same  was  so  pledged  or  pawn- 
r  suppose  it  were  so,  the  words  of 
^hich  gives  a  remedy,  and  fines  the 
>ker  10/.,  do  not  contain  any  power 
litting.him  to  prison.  It  therefore 
to  me  that  this  warrant  cannot  be 
^d ;  and  that  the  defendant  should 
larged. 

B,  J. — I  am  of  the  same  opinion, 
inecessary  to  enter  into  any  other 
ation  of  this  subject,  except  in  so 
!ates  to  the  objection  adverted  to  by 
1,  namely,  that  which  has  reference 
kh  section.  We  cannot  see  clearly 
power  is  given  to  the  Magistrates 
lit  in  case  of  non-payment.  There 
:lie  same  power  of  commitment 
ere  as  is  given  in  the  14th  section. 


for  that  18  in  a  case  where  the  pawnbroker 
is  required  to  deliver  up  the  goods,  and 
nUfuUjf  refusei  to  do  so.  It  is  impossible 
to  say  that  he  cannot  be  committed  in  that 
case :  but  to  say  that  where  they  are  loii 
he  should  be  committed  immediately;  is 
impossible.  It  appears,  therefore,  that 
we  are  not  warranted  in  saying,  from  any 
thing  that  is  contained  in  this  act  of  par- 
liament, that  the  legislature  meant  to  give 
any  power  to  grant  a  warrant  in  such  a 
case  as  this.  The  act  is  worded  so  as  to 
shew  that  it  does  not  give  that  power  un- 
less it  was  possible  for  the  goods  to  be  de- 
livered up.  I  do  not  mean  to  be  ander- 
stood  as  giving  any  opinion  upon  the  point 
of  law,  that  pawnbrokers  are  or  are  not  to 
be  responsible  for  losses  by  fire  that  do 
not  happen  through  their  default.  It  is 
sufficient  to  say,  that  this  warrant  does  not 
justify  the  present  custody  of  the  defen- 
dant. 

Taunton,  J. — I  am  also  clearly  o£  opi- 
nion, that  this  warrant  cannot  be  supported, 
and  I  concur  in  the  manner  in  which  this 
case  has  been  viewed.  I  do  not  think  the 
power  of  imprisonment  that  is  given  in 
the  14th  section,  can  by  implication  be 
transferred  to  the  24th  section.  That  is 
one  of  the  objections  that  have  been  taken 
to  it ;  and  Ithink  that  alone  is  sufficient  to 
dispose  of  this  warrant.  Still  I  may  give 
an  opinion  upon  the  words  of  the  24th  sec- 
tion, where  it  says,  that  if  it  shall  appear  or 
be  proved  to  the  satisfaction  of  the  Justice 
or  Justices  upon  oath  or  solemn  affirmation, 
that  any  of  the  goods  and  chattels  pawned 
as  aforesaid,  have  been  sold  before  the 
time  allowed  by  this  act,  or  otherwise  than 
according  to  the  directions  of  this  act, 
or  have  been  embezzled  or  lost,  or  are 
become,  or  have  been  rendered  of  less 
value  than  the  same  were  at  the  time  of 
pawning  or  pledging  thereof,  by  or  through 
the  default,  neglect,  or  wilful  misbehaviour 
of  the  person  or  persons  with  whom  the 
same  were  so  pledged  or  pawned.  Now  I 
have  a  strong  opinion  as  to  those  words ; 
but  it  is  not  necessary  to  declare  any 
positive  opinion  upon  any  other  of  the  ob* 
jections  that  have  been  made ;  but'I  cannot 
help  saying,  that  I  have  a  strong  opinion 
that  those  words  do  extend  or  refer  to  the 
word  "  lost."  No  loss  is  intended  in  this 
section,  unless  it  be  a  loss  by  or  through 
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the  default,  neglect,  or  wilful  misbeha- 
viour of  the  person  or  persons  to  whom 
the  same  were  so  pledged  or  pawned." 
That  loss  by  fire  might  not  be  occasioned 
through  the  default,  neglect,  or  wilful  mis- 
b^aviour  of  the  pawnbroker.  That  sort 
of  loss  in  some  cases  may  not  be  a  loss 
under  the  statute;  and  1  incline  to  the 
opinion — but  I  do  not  wish  to  be  bound  to 
it,  for  it  may  turn  out  to  be  a  rash  opinion, 
or  that  the  reasoning  upon  this  argument 
is  an  erroneous  one — I  am  of  opinion  that 
a  loss  bv  an  accidental  fire  is  not  the  sort  of 
loss  contemplated  by  the  statute ;  and 
therefore,  that  even  on  that  ground  this 
warrant  cannot  be  supported.  But,  upon 
the  other  ground,  1  am  clearly  of  opinion 
with  the  rest  of  the  Court. 

Patteson,  J. — I  am  also  of  opinion,  that 
the  24th  section  of  the  act  does  not  autho- 
rize the  Magistrates  to  commit  in  case  of 
a  loss. 

The  defendant  was  accordingly 
discharged. 


1832.     "> 
[ov.  17.  > 
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Settlement — Rate, 

A  settlement  may  yet  have  been  gained  by 
payment  of  rates,  (before  the  6  Geo.  4. 
c.  57,  came  into  operation,)  in  respect  of  a 
tenement  of  the  annual  value  of  1 0/. ;  al- 
though the  landlord  lias  agreed  to  allow  the 
rates  on  payment  of  the  rent. 

Two  Justices,  by  an  order  of  the  15th  of 
December  last,  removed  Honour  Gill, 
widow',  and  William  Henry,  Jane  and  Eliza- 
beth, her  children,  from  the  parish  of  Bu- 
dock,  to  the  borough  of  Penryn,  both  in 
Cornwall.  The  Sessions,  on  appeal,  con- 
firmed the  order,  subject  to  the  opinion  of 
this  Court  on  the  following 

CASE. 

In  the  year  1815,  Henry  Gill,  the  de- 
ceased husband  of  the  pauper,  took  of  Mr. 
Edgecomb  a  tenement,  consisting  of  three 
rooms,  in  the  borough  of  Penryn,  at  the 
rent  of  6/.  per  year.  These  rooms  ori- 
ginally formed  part  of  a  dwelling-house, 
which,  prior  to  1815,  had  been  divided  into 


five  distinct  dwelling-houses,  of  which  tbe 
three  rooms  occupied  by  the  pauper  fomwl 
one,  each  having  a  separate  front  door. 
The  house  or  tenement  rented  by  paoper't 
husband,  consisted  of  two  rooms  oo  tke 
ground  floor,  over  which  were  three  cbm- 
bers ;  one  occupied  by  Gill,  tlie  access  to 
which  was  by  stairs  in  the  corner  of  one  of 
the  rooms  on  the  ground  floor  ;  tbe  other 
two  chambers,  forming  part  of  another 
house,  were  separately  occupied  by  two 
other  persons,  and  were  entered  from  i 
staircase  leading  from  an  open  or  coidiimb 
passage,  as  it  originally  stood  before  tbe 
house  was  divided ;  and  in  the  chamber 
occupied  by  Gill  was  a  door  leading  to  the 
original  staircase,  but,  which  was,  upon  tbe 
division  of  the  house,  nailed  up,  and  so  k- 
mained. 

The  other  houses  were  occupied  by  other 
tenants.  It  was  agreed  between  Gill  and 
the  landlord,  that  he  (Gill)  should  pay  all 
the  rates  upon  the  whole  property,  the 
amount  of  which  should  be  deducted  from 
his  rent. 

The  pauper's  husband  was  accordioglj 
rated  to,  charged  with,  and  paid,  tlie  cbuitb, 
poor,  and  highway  rates  or  assessments  for 
the  borough  of  Penryn,  between  the  yean 
1815  and  1830,  for  the  whole  premises  in 
one  entire  sum  or  charge. 

The  aggregate  annual  value  of  tliese  pre- 
mises amounted  to  16/.,  being  the  rent  which 
the  landlord  received  for  the  same ;  btit  tbe 
value  of  the  house  or  tenement  occupied  by 
Gill,  was  under  10/.  a  year. 

In  pursuance  of  the  agreement  with  bis 
landlord,  Gill,  when  he  settled  his  rent,  was 
allowed  the  amount  of  the  rates,  which  he 
had  from  time  to  time  paid. 

Gill  was  not  answerable  for  the  rent  of 
any  of  the  other  tenants,  nor  had  he  any 
connexion  with  or  controul  over  them. 

The  question  is,  whether  the  paopers 
husband  gained  a  settlement  in  Penryn,  by 
having  been  rated  and  having  paid  rates  ibr 
a  tenement  of  above  the  value  of  1 0/.  a  year, 
but  having  occupied  only  a  tenement  under 
that  value. 

Follettt  in  support  of  the  order  of  Ses- 
sions.— The  case  of  The  King  v.  Si,  P<w 
cra*(l),  has  decided,  that  settlement  by 
rating  has  not  been  abolished  by  the  S3 

(1)  J  B.  fie  C.  H«  }  i.  c  3  D.  &  E.  345. 
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S.  c.  101.  ■.  4,  where  the  rate  is  upon 
rty  of  the  annual  value  of  10/.  And  the 
»f  The  King  v.  Lower  Heyjbrd  (2),  has 
led  of  any  point  which  might  be  raised 
» ground  of  the  rate  being  repaid  by 
ndlord. 

Uff  contri,  admitted  that  the  cases 
were  in  point  against  him ;  but  he 
adedf  that  the  earlier  cases  of  The 
▼•  Islington  {S)t  and  The  King  v. 
fii(4),  (which  were  overruled  by  the 
i)  were  more  consonant  with  the  mean- 
r  the  legislature  in  passing  the  above 
be  object  of  which,  he  submitted,  was 
ilish  this  head  of  settlement  altogether. 

iiTMAN,  C.  J. — The  act  of  parliament 
leral  in  its  terms,  except  in  the  leav« 
mtouched,  settlements  by  rating,  in 
ct  of  a  tenement  of  the  value  of  10/.  a 
The  earlier  cases  were  duly  con- 
tdt  with  every  respect  and  attention, 
me  of  subsequent  date,  and  were  over- 
• 

.RU,  J. — There  is  a  time  when  ses- 
law  should  be  considered  as  settled. 
cmses  cited  by  Mr*  FoUeti  were  duly 
dered. 

tUMToiv,  J.  and  Pattssom,  J.  con- 
d. 

Order  of  Sessions  confirmed. 


\t 


C    THE  KIMQ  t.  THE  INHABITANTS 
'     \  OF  PADSTOW. 

tidence — Written  Agreement, 

here  a  party  has  made  out  and  closed 
md facie  case,  in  doing  which  it  does  noi 
ar  that  there  was  any  written  agreement^ 
ther  side  cannot,  when  they  go  into  their 
and  shew  that  there  was  a  written  agree^ 
,  throw  upon  the  first  party  the  onus  of 
ueing  t/iat  agreement. 

emoval  from  Little  Petherick  to  Pad- 
,  both  in  the  county  of  Cornwall.  The 
ions  on  appeal  confirmed  the  order, 
»ct  to  the  opinion  of  the  Court  on  the 
wing 

\  1  Barn.  &  Adol.  75;  t.  c.  8  Law  Joarn. 
117. 

I  1  Ettt,  28S. 
\  5  Mao.  &  Selir.  443. 


CASE. 

In  support  of  the  order  of  removal,  the 
respondent  parish   proved,  by  parol   evi- 
dence, that,  in  the  year  1828,  the  pauper's 
husband,  Martin  Old,  who  is  now  living  in 
America,  rented  two  fields,  in  the  parish  of 
Padstow,  of  John  Avery  Corkhill,  at  15/.  a 
year,  that  he  occupied  and  paid  the  rent 
agreed  on  for  the  same,  for  two  years — vis. 
from   Michaelmas    1828    to    Michaelmas 
1830,  and  that,  during  the  first  year  of  such 
tenancy  and  occupation,  he  resided  in  the 
said  parish  of  Padstow,  for  the  period  of 
forty  days  and  upwards.  For  the  appellant 
parish,  a  witness  was  called,  who  stated 
that  he  had  been  a  clerk  of  the  said  Cork- 
hill,  who  has  since  become  a  bankrupt ; 
that  he  was  present  in  1828,  when  the  said 
Martin  Old  took  the  fields  in  question  of 
his  master,  and  that  the  conditions  of  the 
said   taking   were    reduced    into    writing, 
and  signed  by  the  parties  on  unstamped 
paper :  and  it  is  thereupon  ordered  by  this 
Court,  and  this  Court  doth  adjudge,  that 
the  said  order  be  and  the  same  is  hereby 
confirmed,  subject  to  the  opinion  of  the  Court 
of  King's  Bench,  whether  this  Court  waa 
justified  by  law  in  so  doing,  or  whether 
erasing  the  evidence  previously  given  on 
the  part  of  the  respondents,  and  rescinding 
the  conclusion  which  arose  from  that  evi* 
dence,  this  Court  ought  to  have  quashed  the 
said  order  of  removal. 

Coleridge,  Serj,  (with  whom  was  CroW" 
der,)  in  support  of  the  order  of  Sessions. — 
The  rule  is  clear,  that  where  a  party  has 
made  out  a  primd  facie  case,  and  that,  in 
his  so  doing,  it  does  not  appear  that  there 
is  any  written  agreement,  the  other  sidci 
if  they  shew  that  there  was  such  an  agree- 
ment, must  themselves  produce  it,  and  they 
cannot,  by  merely  shewing  the  fact  of  there 
being  such  an  agreement,  call  upon  the 
party  who  has  closed  his  case  to  do  so. 
This  rule  reconciles  all  the  cases ;  the  most 
recent  of  which  are  The  King  v.  the  Inhabi' 
tants  of  Rawden{\\  Fielder  v.  Ray  (2),  and 
The  King  v.  the  Inhabitants  ofMerthyr  Tid" 
vil  (3).     If  the  fact  can  be  extracted  upon 

(1)  8  B.  &  C.  708 ;  f.  c.  S.  M.  &  R.  4«6;  7 
Law  Joum.  M.C.  S5, 

(f )  6  BiDg.  S3« ;  8.  c.  3  M.  &  P.  659;  8  Law 
Joum.  CJ*.  65. 

(3)  f  Bam.  fr  Adol.  f  9;  s.  c.  8  Law  Joum.  M.C. 
114, 
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a  cross-examination  of  the  witnesses,  called 
to  prove  the  primIL  facie  case,  then  the 
difficulty  is  cast  upon  the  party  seeking  to 
make  out  that  case ;  and  he  must  produce 
the  written  agreement. 

{Foliettf  contra,  was  to  have  contended, 
that  the  party  whose  case  was  closed  was 
bound,  upon  the  fact  in  question  appearing, 
to  produce  the  written  agreement ;  but  he 
admitted  he  could  not  establish  the  point.) 

The  Court. — When  the  cases  are  con- 
sidered, there  will  be  found  to  be  no  diffi- 
culty in  the  application  of  the  rule. 

Order  of  Sessions  confirmed. 


18d2.        I   THE  KING  V,  THE  INHABITANTS 
Nov.   17.    {  OP  MATTERSEY. 


S2.       \ 

'.  17.  i 
Bastard — Fraudulent  Removal. 


1,  If  an  unmarried  pregnant  woman  be 
removed  out  of  a  parish,  by  or  at  the  instance 
of  its  officers,  to  prevent  her  being  there  cfe- 
liveredf  the  child  when  born,  shall  be  deemed 
to  have  been  bom  in  that  parish. 

2.  But  not  if  the  fraudulent  removal  has 
been  effected  without  t/ie  privity  of  the  parish 
officers. 

Upon  an  appeal  to  an  order  for  the  re- 
moval of  William  Green  Otier,  and  John 
Green  Otler,  from  the  parish  of  Kettering, 
in  the  county  of  Northampton,  to  the  parish 
of  Mattersey,  in  the  same  county,  the  Court 
of  Quarter  Sessions  confirmed  the  order, 
enbjeet  to  the  opinion  of  this  Court  on  the 

following 

CASE. 

The  mother  of  the  two  paupers,  Eliza- 
beth Otler,  lived,  with  one  William  Green, 
in  the  parish  of  Mattersey,  for  eight  years, 
in  the  course  of  which  time  she  was  de- 
livered of  the  two  paupers,  both  illegitimate, 
of  whom  the  said  William  Green  was  the 
putative  father.  The  pauper,  William 
Green  Otler,  was  born  at  a  place,  known  by 
the  name  of  the  Lodge-on-the- Wolds,  an 
extra-parochial  place,  not  being  a  ville 
maintaining  its  own  poor.  The  mother  of 
the  paupers  was  sent  there  by  the  said  Wil- 
liam Green,  her  master,  when  she  was  far 
advanced  in  her  pregnancy,  in  order  to  pre- 


vent the  said  William   Green  Otler  from 
being  born  in  the  appellant  parish. 

The  s^id  William  Green  was  proprietor 
and  occupier  of  a  considerable  qoaniity  of 
land  in  the  said  parish.  He  had  never,  in 
the  presence  or  to  the  knowledge  of  the 
said  Elizabeth  Otler,  spoken  to  the  ptrish 
officers  on  the  subject  of  removing  her  (o 
the  said  Lodge-on- the- Wolds,  for  the  pur- 
pose aforesaid.  The  said  Elizabeth  Otier 
returned  to  the  house  and  service  of  the 
said  William  Green  as  soon  as  she  wis 
sufficiently  recovered  to  do  so — namely,  io 
six  weeks  a(\er  her  confinement,  die  ex- 
penses of  which,  and  also  of  her  mainten- 
ance, during  her  stay  at  the  Lodge-on-the- 
Wolds,  were  paid  by  tlie  said  Willitm 
Green. 

Miller,  in  support  of  the  order  of  Set- 
sions. — The  other  side  will  rely,  first,  upon 
the  case  of  The  King  v.  Si.  Nicholas,  lei- 
cester{l),  to  shew,  that  a  bastard  boro  in  a 
place  extra  parochial,  has  no  setdenientby 
birth  ;  and  also  for  the  purpose  of  a  dic- 
tum of  Bayley,  J.  in  that  case,  in  which  be 
says,  "  that  if  a  woman  is  removed  out  of 
one  parish  into  another,  in  order  thatihe 
may  there  he  delivered  of  a  bastard,  Mroi^i 
the  fraud  or  collusion  of  the  officers  of  the 
removing  parish,  the  child  will  gain  no  birth 
settlement.     But  it  is  sufficient  if  there  be, 
as  there  was  in  this  case,  fraud  in  the  re- 
moval, though  not  by  the  parish  officers; 
for  the  entertaining  of  a  distinction  in  this 
respect,  would  serve  to  encourage  fraud. 
Reliance  will  also  be  placed  upon  the  fact, 
that,  as  this  removal  would  not  charge  an- 
other parish,  it  was  not  fraudulent ;  but,  if 
it  relieved  the  parish  which  would  other- 
wise be  chargeable,  the  fraud  is  the  tuat, 
as  regards  the  advantage  to  the  removing 
parish.  It  will  also  be  said,  that  in  Masters 
V.  Child  (2),  and  Tewkesbury  ▼.  Twhung($\ 
it  was  ruled,  that  if  a  woman  big  with  child 
of  a  bastard,  and  settled  in  one  parish,  is 
persuaded  by  the  parish  officers  to  go  into 
another,  and  there  be  delivered,  this  fraud 
will  make  the  parish  chargeable  wbenitbe 
mother  was  settled,  though  the  child  were 
not  born  there :  but,  if  a  woman  with  ch3d 
of  a  bastard,  come  accidentally  into  one 
parish,  and  is  persuaded  by  some  of  the 

(1)  2  B.  &  C.  889  ;  s.  c.  4  D.  &  R.  461 
(f )  «  Bott,  t. 
(3)  Ibid.  1. 
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men  to  go  to  another  parish,  which 
h,  and  there  be  delivered,  this  shall 
rge  the  parish  which  persuaded  her. 
ere,  the  mother  had  not  come  acci- 
r  into  the  parish. 
imgtorif  contra,  was  stopped. 

n Air,  C.J. — ^The  principle  laid  down 
(  on  this  subject,  is,  that  where  the 
>fficers  are  parties  to  the  fraud,  the 
ent  removal  of  the  pregnant  woman 
»t  prevail.  No  fraud  appears  to  have 
tmmitted  in  this  case  by  the  parish 
;  and  no  case  has  decided,  that  the 
an  individual,  under  such  circum- 
,  is  to  affect  the  whole  parish. 
LX,  J.',  Taunton,  J.,  and  Pattzson, 
rorred. 

Order  of  Sessions  quasfted. 


\      >     THE  KING  V,  TREMAYNE. 

Rale — Mine. 

e  owner  of  a  mine  demise  it,  or  give 
Ion  to  work  t^  reserving  to  himself  a 
the  produce  on  ils  being  brought  from 
/i,  he  is  liable  lo  be  rated  as  occupier 
md ;  but  if  he  reserve  only  a  money 
is  not  liable. 

I  an  appeal  to  the  Court  of  Quarter 
i  for  the  county  of  Devon,  by  John 
Tremayne,  Esq.,  against  a  certain 
de  fur  the  fiecessary  relief  of  the 
the  parish  of  Maristow,  in  that 
on  the  15  th  day  of  September  1831 ; 
se  of  appeal  being,  that  the  said 
[earle  Tremayne  is  assessed  in  the 
e,  for  manganese  dues,  in  the  sum 
Oi.,  whereas,  at  the  time  of  making 
.  rate,  he  was  not  the  occupier  of 
iganese  dues  in  the  said  parish ;  and 
It  the  said  John  H earle  Tremayne 
iable  by  law  to  be  assessed  in  the 
?,  for  or  in  respect  of  any  manga- 
es.  The  Sessions  Court  confirmed 
,  subject  to  the  opinion  of  the  Court 
's  Bench  on  the  following 

CASE. 

y  Hawkins  Tremayne,  clerk,  thede- 
*ather  of  the  said  John  Hcarle  Tre- 
I.  CASE.H,  New  Seriks— II. 


mayne,  being  a  tenant  for  life,  with  a  power 
of  granting  leases  and  settlements  of  the 
lands  .hereinafter  mentioned,  did  by  inden- 
ture, bearing  date  the  ftSrd  day  of  October 
1816,   and   made  between   him,   the  said 
Henry  Hawkins  Tremtfyne,  of  the  one  part, 
and  Jolm  Williams,  Esq.,  of  the  other  part ; 
in  consideration  of  the  payments  therein- 
after reserved,  and  of  the  covenants,  con- 
ditions,  and  agreements  thereinafter  con- 
tained,  on    the    part    of    the    said  John 
Williams,  give  and  grant  unto  the  said  John 
Williams,  his  partners,  fellow  adventurers, 
executors,  administrators  and  assigns,  full 
and  free  liberty,  licence,  and  authority,  to 
dig,  work,  mine,  and  search  for  manganese, 
in   and  throughout   all   those   messuages, 
farms,  tenements,  and  premises,  commonly 
called  or  known  by  the  several  names  of 
Allerford,  Lea  Down,  and  Holster  Yard, 
situate,  lying  and  being  in  the  said  parish 
of  Maristow  ;    and  the   same  manganese 
there  found,  to  raise  and  bring  to  grass,  and 
there  to    pick,  dress,  cleanse,  and  make 
merchantable  and  fit  for  sale,  and  the  same 
to  take  and  carry  away,  convert  and  dispose 
of,  at  his  and  their  will  and  pleasure ;  and 
within  the  limits  of  the  settlement  thereby 
granted  to  dig,  make  and  work  such  adits, 
shafts,  pits,  drifts,  trenches,  channels,  bats, 
or  water-courses,  and  to  erect  such  sheds, 
engines,  and  other  buildings,  as  he,  the  said 
John  Williams,  his  partners,  fellow  adven* 
turers,  executors,  administrators,  or  assigns, 
should,  from  time  to  time,  think  necessary 
or  convenient,  for  the  more  effectual  exer- 
cise of  the  liberties,  powers,  and  authorities 
thereby  granted,  together  with  the  use  of 
all  sucli  waters  and  water*courses,  running 
through  or  within  the  limits  of  the  settlement 
thereby  granted,  as  were  not  at  that  time 
in  grant  to  any  other  person,  with  liberty  to 
divert  and  turn   such  waters  and  water- 
courses, and  to  cut  any  bats  or  channels  for 
conducting  or  conveying  the  same  through  or 
over  any  part  of  the  lands  lying  within  the 
limits  of  the  settlement  thereby  granted,  for 
the  purpose  of  more  effectually  and  bene- 
ficially exercising  and  enjoying  of  the  liber- 
ties, powers,  and  authorities  thereby  granted, 
excepting  unto  the  said  Henry  Hawkins 
Tremayne,  his  heirs  and  assigns,  all  other 
ores,  minerals,  and  metals,  and  all  quarries 
of  stone  and  slate,  within  or  under  the  aaid 
premises  or  any  part  thereof,  with  full  power 
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and  authority,  to  and  for  the  said  Henry 
Hawkins  Tremayne,  his  heirs  or  assigns, 
his»  her,  or  their  workmen  and  agents,  into 
and  upon  any  part  of  the  same  premises,  in 
any  manner,  to  search  for,  break,  land, 
stamp  and  dress  the  said  last-mentioned  ores, 
minerals,  metals,  stone  and  slate,  and  from 
thence  to  take  and  carry  away  the  same,  at 
bis  or  their  will  or  pleasure  ;  to  have,  hold, 
use,  exercise,  and  enjoy  the  said  several 
liberties,  licences,  powers,  and  authorities 
mentioned,  and  intended  to  be  thereby 
granted  unto  the  said  John  Williams,  his 
partners,  fellow  adventurers,  executors,  ad- 
ministrators and  assigns,  from  the  15th  day 
of  March  then  last,  for  and  during  the  term 
of  twenty-one  years  from  thence  next  en- 
suing, yielding  and  paying  therefore  unto 
the  said  Henry  Hawkins  Tremayne,  his 
heirs  or  assigns,  the  sum  of  1/.  1 5s,  of  law- 
ful money  of  Great  Britain,  for  each  and 
every  ton  weight  of  the  said  manganese, 
that  should,  during  the  term  thereby  grant- 
ed, be  raised  or  gotten  within  the  limits  of 
the  said  settlement,  once  within  the  space 
of  every  year,  during  the  said  term,  free  and 
clear  of  and  from  all  the  charges  and  ex- 
penses of  raising,  dressing,  and  cleansing 
the  same,  or  otherwise  incident  to  the  pro- 
secution of  the  said  adventure,  the  weight 
of  the  said  manganese  to  be  ascertained  in 
manner  following,  that  is  to  say,  that  one 
half  thereof  should  be  weighed  yearly  and 
every  year  after  the  same  should  be  pro- 
perly dried  by  fire  and  made  merchantable, 
and  the  remaining  or  other  half  thereof 
should  be  also  weighed  yearly,  before  the 
same  should  be  dried  by  fire ;  and  that 
the  account  of  such  manganese  should  be, 
yearly  and  every  year,  during  the  said 
term,  on  the  1st  day  of  March,  or  as  soon 
after  as  could  conveniently  be  done,  be 
stated  and  made  up,  by  and  between  the 
said  Henry  Hawkins  Tremayne  and  John 
Williams,  of  all  working  carried  on  and 
manganese  raised,  by  virtue  and  in  pursu- 
ance of  the  same  indenture. 

[The  remainder  of  the  indenture  was 
given  in  the  case;  but  it  did  not  supply 
any  argument.] 

The  said  H.  H.  Tremayne  died,  on  the 
10th  day  of  February  1829,  and  the  said  J. 
H.  Tremayne,  the  appellant,  succeeded  him, 
and  is  now  seised  as  tenant  for  life,  of  the 
lands  described  in  the  said  indentures,  sub- 


ject to  the  said  grant  or  settlement,  and  (as 
to  some  of  them)  to  leases  at  rack-rent 
hereinafter  mentioned. 

By  virtue  of  the  above  grant  or  settle- 
ment, and  within  the  limits  thereby  granted 
to  the  said  John  Williams,  he,  with  certain 
other  persons,  his  partners,  and  co-adven- 
turers, liave  dug  and  sunk  ahafts,  driven 
adits  and  levels,  and  opened  pits,  for  the 
purpose  of  searching  for  and  raising  man- 
ganese. 

They  have  also  erected  crushing  ma- 
chines worked  by  water-wheels,  for  pulver- 
izing the  ore  when  raised,  and  built  houses 
and  sheds  for  dressing  and  cleansing  the 
same. 

The  whole   of  those   works  have  been 
undertaken  and  performed  at  the  sole  ris 
and  expense  of  the  said  John  Williams,  lii^ 
partners  and  co-adventurers,  by  their  ow^ 
labourers,  and  under  the  entire  direction 
and  superintendence  of  their  own  agents, 
and  without  any  expense,  risk,  or  inter- 
ference whatsoever,  of,  by,  or  on  the  part 
of  either  the  said  H.  H.  Tremayne,  or  J. 
H.  Tremayne,  and  the  whole  have  continu- 
ally been,  and  still  are,  in  the  sole  and  ex- 
clusive possession  and  occupation  of  the  said 
John  Williams,  his  partners  and  co-adven- 
turers.    Considerable  quantities  of  manga- 
nese have,  from  time  to  time,  been  raised 
by  the  said  John  Williams,  his  partners  and 
co-adventurers,  the  whole  of  which,  after  un- 
dergoing several  processes  of  pulverising, 
dressing,  and  cleansing,  at  a  great  expenie, 
have  been  sold  and  disposed  of  by  them,  as 
and  when,  and  to  whom  they  thought  fit. 

The  said  John  Williams  and  his  co-ad 
venturers,  have    regularly  accounted  wit? 
the  said  H.  H.  Tremayne  in  his  hfetimr 
and  since  his  death,  wiih   the  said  J.  I 
Tremayne,  for  the  I  /.  1 5s,  per  ton,  reserv 
and  made  payable  by  the  said  indenture,  t 
in  pursuance  thereof;  and   the  assessm 
now  appealed  against,  is  made  in  respec 
the  said  money  payments  made  to  the 
appellant,   by  the  said  John  Williams 
his  co-adventurers. 

The  tenements  and  farms  of  AlU 
and  Lea  Down,  part  of  the  lands  com* 
within  the  limits  of  the  above  settleme 
Jet  to  and  occupied  by  tenants  at  rac^ 
subject    to    a    reservation  of  mines 
metals,  and  minerals,  with  the  usual 
of  digging  and  searching  for  the  san 
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those  tenants  are  respectively  rated  and 
assessed  to  the  poor-rates  of  the  parish,  in 
respect  of  such  occupations,  proportionally 
with  the  other  farmers  and  occupiers  of 
lands  in  the  parish ;  and  the  tenement  and 
farm  of  Holster  Yard,  the  residue  of  the 
lands  within  the  same  limits,  are  in  the  occu- 
pation of  the  said  J.  H.  Tremayne,  who  is 
also  rated  in  the  rate  appealed  against,  in 
respect  of  such  occupation. 

The  rate  on  the  appellant  is  as  follows: — 
John  Hearle  Tremayne,  Esq. 
For  the  sheaf  tithe  ....£190 
For  Holster  Yard  ....  0  4  0 
For  part  of  the  Barton  ..096 
For  house  and  garden  ...  0  7  0 
For  coppice  and  plantations  .  Oil  0 
For  John  Bickle's  tenement  .016 
For  manganese  dues      •     •     •     7  10     0 

The  question  for  the  opinion  of  the  Court 
18,  whether,  under  these  circumstances,  Mr. 
Tremayne  can  be  considered  such  an  occu- 

Sier  in  the  parish  of  Maristow,  as  to  make 
im  liable  for  the  above  rate  for  the  man- 
ganese dues. 

Kelly  and  Escott,  in  support  of  the  rate, 
and  the  order  of  Sessions. — Mr.  Tremayne 
did  not  demise  the  land,  from  which  the 
produce  is  taken.  In  all  the  cases  which 
have  been  decided  against  rates,  upon  facts 
at  first  sight,  similar  to  the  present,  there 
has  been  a  lease.  The  present  case  is, 
therefore,  like  the  case  of  The  King  v.  St, 
Austell  {\)i  here,  also,  the  person  rated 
derives  a  profit  from  the  occupation — 
R&wU  V.  Gells  (2),  The  Kins  v.  the  Baptist 
Mill  Company  (3).  In  Tne  King  v.  the 
Earl  ofPomfret  (4),  which  may  be  mainly 
relied  on  by  the  other  side,  there  was  a 
lease,  by  which  the  subject-matter  was  de- 
mised ;  thus  supplying  the  distinction  already 
mentioned. 

Cnrndevt  Praed  and  FoUett,  contr^  were 
stopped  by  the  Court. 

Dbnman,  C.  J. — In  this  case,  Mr.  Tre- 
mayne receives  a  money  rent,  and  occupies  no 
part  of  the  soil.  The  dues  are  as  different 
from  those  in  the  case  of  The  King  v.  St,  Aus^ 
ielif  as  it  is  possible  for  tliem  to  be.     Mr. 

(1)  5  B.  &  A.  695',  8.  c  1  D.  &  R.  551  ;  1 
If  ol.  194. 

(It)  Cowp.  451. 

(9)  1  Mau.  St  Selw.  612. 

(4)  5  Mau.  &  Selw.  139. 


Tremayne  occupies  nothing  which  cart  be 
the  subject  of  rate  ;  for  if  he  were  even  to 
be  considered  as  the  occupier  of  this  mine, 
he  would  not  be  rateable  for  it. 

Parke,  J. — I  think  this  a  very  clear  case, 
falling  within  the  principle  of  that  of  The 
King  V.  the  Earl  of  Pom/ret,  The  distinc- 
tion which  has  been  mentioned,  of  that  being 
the  case  of  a  lease,  and  this  only  of  a  per- 
mission to  work,  does  not  at  all  affect  the 
principle  of  rating.  If  Mr.  Tremayne  be 
considered  as  the  lessor,  he  is  not  entitled 
to  receive  anything  which  can  be  rated  aa 
a  part  of  the  soil.  He  has  only  a  money 
payment.  If  he  be  treated  as  the  occupier, 
it  must  be  of  the  mine,  which  is  not  rate- 
able. 

Taunton,  J. — I  entirely  concur  in  opi- 
nion with  the  rest  of  the  Court.  There  is 
a  clear  distinction  between  the  reservation 
of  a  rent  for  the  thing,  and  a  reservation  of 
a  part  of  the  thing  itself.  If  Mr.  Tremayne 
be  the  occupier,  it  is  of  the  mine,  which  is 
not  rateable. 

Patteson,  J. — The  distinction  is  very 
clearly  laid  down  by  Le  Blanc,  J.,  in  The 
King  V.  the  Baptist  Mill  Company^  who  says, 
"  Where  a  person  receives  without  risk  part 
of  the  produce  extracted  from  the  bowels  of 
the  earth,  he  is  an  occupier  of  land  ;  but 
where  he  receives  a  rent  or  money  payment, 
he  is  not  an  occupier."  By  that  test,  Mr. 
Tremayne  is  not  an  occupier. 

Order  of  Sessions  quashed ; 
and  rate  amended,  by  strih" 
ing  out  the  assessment  for 
tlte  manganese  dues. 


1882.        \  THE  KINO  0.  THE  INHABITANTi 
Nov.    17.    J  OF  ORMBSBY. 

Settlement — Tenement, 

Agreement  for  tenancy  of  a  cottage  and  land 
for  a  year  at  a  rent  exceeding  10/. ;  but  it 
was  agreed  that  the  land  slumld  be  entered 
at  Lady-day,  and  the  cottage  not  until  the 
May -day  in  the  same  year. — Entry,  occU" 
potion,  and  payment  of  rent  accordingly, — 
Held,  sufficient  to  confer  a  settlement. 

Two  Justices,  by  order,  removed  from 
Stokesley  to  Ormesby,  both  in  the  North 


THE  DUTIES  OP  MAGISTRATES. 


21 


>f  Threlkeld,  in  the  county  of  Cum- 
Af  was,  on  the  20th  day  of  February 
pursuant  to  an  order  of  two  Justices 
It  county,  hound  apprentice,  by  the 
iwardens  and  overseers  of  the  poor 
i  said  township  of  Threlkeld,  to  Ed- 
Foster,  of,  and  residing  within,  the 
hip  of  Keswick,  in  the  same  county, 
lenture  for  a  term  therein  mentioned. 
s  township  of  Keswick  is  in  the  parish 
Mthwaite,  and  is  about  four  miles  dis- 
"om  the  township  of  Threlkeld,  which 
le  parish  ofGreystoke.  Each  township 
lins  separately  its  own  poor,  and  both 
es  are  in  the  same  county,  and  within 
risdiction  of  the  peace  of  the  two  Jus- 
Nrho  made  the  order  for  the  binding, 
ho  afterwards  signed  their  allowance 
indenture  above  mentioned.  No  no- 
hatever  was  given  to  the  overseers  of 
K>r  of  the  township  of  Keswick,  or  to 
r  them,  of  the  intention  to  bind  out 
spprentice,  nor  did  any  of  the  over- 
of  the  township  of  Keswick  attend 
istices  who  signed  their  allowance  of 
lid  indenture,  or  either  of  them,  and 
•uch  notice  ;  but  the  binding,  as  well 
service  and  residence  under  it,  was 
other  respects,  such  as  to  confer  a 
nent  upon  the  pauper,  in  Keswick. 
e  question  for  the  opinion  of  the  Court 
ether  such  notice  was  necessary,  under 
rcumstances  above  stated.  If  it  was, 
he  order  of  Sessions  is  to  be  confirmed ; 
vas  not,  then  the  order  of  Sessions  to 
uhed. 

James  Scarlett  and  Armstrong^xn  sup- 
Df  the  order  of  Sessions. — This  is  a 
OD  upon  the  5%  Geo.  d.  c.  139;  and 
lestion  is,  whether  notice  of  the  in- 
i  binding  of  an  apprentice  under  that 
e  must  be  given  to  the  parish  into 
the  apprentice  is  to  be  bound.  There 
I  to  be  every  reason  why  such  notice 
1  be  given ;  seeing  the  object  of  the 
but  all  argument  on  the  subject  was 
lated  in  the  case  of  The  King  v.  the 
iUMtUs  ofNewark'Upon'  Trent(l ),  where 
lyd  and  Bayley,  Just  ices,  held  that  such 
was  necessary.  Littledale,  J.  gave 
inion  upon  a  case  which  would  be  like 
'eaent ;  where  the  Justices  had  juris- 
D  over   both  parishes. — Hoiroyd,  J. 

(1)  S  Bam  &  CreM.  59. 


says,  *'  In  requiring  the  notice,  the  legisla- 
ture may  be  considered  as  having  in  view 
two  objects ;  the  benefit  and  welfare  of  the 
apprentice,  and  the  protection  of  the  parish 
into  which  it  is  intended  he  should  be  bound. 
For  both  purposes,  the  notice  to  and  atten- 
dance of  an  overseer  from  that  parish  may 
be  useful  before  the  binding  has  become 
conclusive,  both  in  the  regard  to  the  infor- 
mation be  may  be  able  to  give  the  Magis- 
trates, of  the  character,  circumstances,  con- 
duct, and  habits  of  the  intended  master,  and 
of  the  state  in  that  parish  of  the  particular 
trade,  and  the  number  of  apprentices  to  it, 
and  to  the  probability  of  the  child's  beii^ 
able  in  future  to  maintain  himself  by  his 
trade  there,  after  the  expiration  of  his  ap- 
prenticeship, or  instead  thereof,  of  his  be- 
coming a  burden  upon  the  parish.  This 
seems  to  be  equally  important,  whether  the 
binding  be  into  a  parish  in  the  same  or  in 
a  different  county ;  and  the  parish,  whether 
in  the  one  case  or  in  the  other,  may  become 
equally  aggrieved,  for  want  of  previous  no- 
tice of  the  intended  binding,  from  such  parish 
losing,  thereby,  the  right  of  appeal,  which, 
by  the  17th  section,  is  given  [but  it  can  be 
exercised  within  a  limited  time  only]  to  any 
person  or  persons  who  shall  be  dissatisfied 
with  any  act  done  by  any  Justice  in  the 
execution  of  the  statute.'* 

PoUock  and  Aglionbfft  contra,  relied  upon 
the  opinion  of  the  late  Lord  Tenterden  in 
that  case,  who  differed  from  the  rest  of  the 
Court,  and  who  thought  notice  was  not  ne- 
cessary where  the  Justices  had  jurisdiction 
over  both  parishes. 

DxNMAN,  C.  J.— It  appears  to  me  that, 
according  to  the  true  meaning  of  sect.  5.  of 
the  act  in  question,  the  notice  was  necessary, 
although  both  parishes  were  in  the  same 
district  over  which  the  Justices  had  juris- 
diction. The  same  caution  would  be  ne- 
cessary whether  they  had,  or  had  not,  such 
jurisdiction ;  and  the  supposed  probability 
of  their  having  the  means  of  knowing  the 
facts  necessary  to  guide  their  judgment,  by 
reason  of  their  happening  to  have  jurisdic- 
tion over  both  parishes,  is  not  in  my  opinion 
warranted  by  the  ordinary  course  of  things; 
even  if  probability  could  influence  our  de- 
cision upon  this  question.  In  large  coim- 
ties  a  Justice  may  be  entirely  ignorant  of 
the  circumstances  necessary  to  guide  hia 
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judgment  with  reference  to  a  parish  at  the 
other  end  of  the  county  in  which  he  resides ; 
and  on  the  oitber  hand  he  might  be  well  in- 
formed of  such  circumstances  with  reference 
to  an  adjoining  parish  which  happened  to 
be  in  another  county.  That  which  it  would 
be  essential  for  him  to  know  in  such  a  case 
could  not  be  regulated  by  a  boundary  line. 
I  can,  by  no  means,  make  the  different  clauses 
of  the  act  consistent  with  each  other  ;  but, 
for  the  reasons  already  given,  I  think  the 
notice  was  necessary. 

Parke,  J. — The  act  is  incorrectly  framed; 
but  I  should  think  it  was  necessary  to  give 
the  notice  in  all  cases.  1  am  not,  however, 
to  be  bound  by  saying  this,  if  any  future 
case  should  require  a  consideration  of  that 
point.  It  is  sufficient,  for  the  present,  to 
say,  that  I  concur  in  opinion  with  the  late 
Mr.  Justice  Holroyd  in  the  case  of  The 
King  V.  Newark;  and  consequently,  that, 
in  the  present  case,  notice  ought  to  have 
been  given. 

Taunton,  J. — There  are  some  expres- 
sions in  sect.  2.  of  this  act  which  I  am  free 
to  confess  I  do  not  understand ;  and,  there- 
fore, upon  which  I  give  no  opinion.  But, 
on  the  rest,  I  see  enough  to  satisfy  me,  that 
in  the  present  case  the  Sessions  have  come 
to  a  right  judgment.  ^*  Notice"  seems  to 
have  been  the  main  object  of  the  legislature 
throughout ;  and  I  see  no  intention  to  limit 
it,  in  a  case  like  this. 

Patteson,  J. — I  also  am  disposed  to 
think  that  notice  is  necessary  in  all  cases. 
But,  where  the  Justices  reside  in  different 
counties,  the  order  must  precede  the  allow- 
ance. 

Order  of  Sessions  confirmed* 


the  above  act;  akhough  the  Sesnoms^  J^ 
the  pnrpose  of  raising    the  Jirst    qvesti 
had  found  it  tb  be  a  separate  and 
hmldmg. 


1882.     ") 
Nov.  17.  > 


THE  KINO  V,  THE  INHABITANTS 
OF  RICKINGHALL. 


Settlement —  Tenement* 

1 .  Whether  the  hiring  and  occupying  of 
two  distinct  and  separate  buildings^  at  rents 
amounting  to  10/.,  will  satisfy  the  statute 
6  Qeo.  4s  c.  57 — qucere. 

2.  But  a  room  used  as  a  shop,  pari  of  a 
dwelling-house,  having  an  external  communis 
cation  with  the  street,  and  an  internal  coiRfnic- 
nication  with  the  dwelling-house — Held^  not 
to  be  a  separate  and  distinct  buildings  withm 


Two  Justices,  by  order,  dated  the  1 5tl 

February  18dl,  removed  Thomas  Chu^r^^ 

yard,  Sophia,  his  wife,  and  their  eight  c^^Z" 

dren,  from  Rickinghall  Superior  to  ^^"-^ 

tham,  both  in  the  county  of  Suffolk.      *j^> 

Sessions,  on  appeal,  quashed  the  order,  9t4|u 

ject  to  the  opinion  of  this  Court  or^    ^j^ 

following 

CASE. 

The  respondents  proved  a  prima  facie 
settlement  in  the   appellant  parish,  upon 
which  the  appellant  proved,  that  at  Ladj- 
day   1828,  the  pauper,  who  was  a  cord' 
wainer,  hired  a  dwelling-house  in  the  re* 
spondent  parish,  at  the  yearly  rent  of  9/.9#. 
from  the  ensuing  Michaelmas ;  bat  lie  im- 
mediately entered  into  the  occupation,  and 
at  the  Michaelmas  paid  half  a  year's  rent. 
He  continued  to  occupy  this  dwelling-house 
under  such  hiring,  from  Michaelmss  1828 
to  Michaelmas  1829,  and  paid  rent  for  tbe 
same.     At  Michaelmas  1828,  he  likewise 
hired  of  the  same  landlord  and  occupier, 
from  the  same  Michaelmas  1828  to  Michtel- 
mas  1829,  at  the  rent  of  1/.  5s.,  a  room 
which  he  used  as  a  shop,  this  room  being 
part  of  another  dwelling-house  in  the  ssnae 
parish,  and  distant  about  four  yards  fron 
the  house  in  which  the  pauper  lived,  and 
that  he  duly  paid  rent  for  the  same.    This 
room  had  an  internal  communication  with 
such  dwelling-house  by  a  door,  which  door 
was  locked  on  the  pauper's  going  into  occu- 
pation.    It  had  also  an  external  oommani* 
cation  with  the  street  by  a  door,  by  whitli 
the  pauper  entered  it.    The  Sessions  found 
the  room  to  be  a  separate  and  distinct  build- 
ing.    The  question  for  the  consideration  of 
the  Court  is,  whether,  since  the  passing  of 
6  Geo.  4.  c.  57,  a  settlement  can  be  nude 
by  renting  a  dwelling-house,  at  the  rent  of 
nine  guineas,  and  a  separate  and  distinct 
building  in  the  same  parish,  at  the  rent  of 
1/.  5s. 

Bt  Andrews  aiKl  Austin^  in  support  of 
the  order  of  Sessions,  relied  upon  the  case 
of  The  King  v.  Stow{\),  and  the  judgment 


(1)  4  B.  &  C.  87 ;  8.  c.  6  D.  &  R.  110 ;  9  Liw 
Joum.  M.C.  154. 
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f  J.  in  The  King  v.  the  InhalntatUs 
'Usfield(2)t  as  shewing,  that  the 
at  one  time  of  se}>arate  distinct 
i«  would  suffice  to  satisfy  the  sta- 

fallf  contra,  contended,  that  the 
nt  did  not  arise  in  this  case,  as,  in 

room  used  as  a  shop  was  not  a 
and   separate   building ;   and    the 

were  not  warranted  in  so  finding 


[]ouRT  were  of  this  opinion ;  and, 
Order  of  Sessions  quashed. 


eer*!  Accounts, 


THB  KIMO  «•  THE  JUSTICES  07 
NORFOLK. 


^S^  ^  g^n^tU  one  overseer  is  not 
r  the  receipts  of  another^  he  is  bound 
n  some  account  in  obedience  to  the 
2.  c.  38,  even  though  he  has  not  re* 
ly  of  tike  money  raised  by  the  rates, 

sause  arose  out  of  the  same  trans- 
s  that  which  gave  rise  to  The  King 
utices  of  Norfolk  ( 1 ). 
irsuance  of  the  decision  in  that 
\  appeal  against  the  accounts  of  the 
a  of  the  poor  of  the  parish  of  Bran* 
vas  lieard  at  the  January  Sessions 
id  dismissed  by  consent, 
tjuently,  Mr.  Holloway,  one  of  the 
ners,  laid  an  information  against 
ama,  esq.,  who  had  been  one  of  the 
%rden$  for  the  time  in  question,  for 
ng  rendered  an  account  pursuant  to 
jeo.  2.  c.  88.  The  Justices  granted 
>DS  against  him,  which  was  attended 
ittorney,  when  it  appeared  that  he 
ity  years  of  age,  suflfering  under  con« 
e  personal  infirmity  ;  that  although 
elected  churchwarden,  he  had  never 
[>rn  in ;  and  that,  although  he  signed 
r-rates  with  the  other  officers,  he 
'er  interfered  in  the  collection,  or 
I  any  of  the  money ;  that,  therefore, 

lam.  &  Adol.  870 ;  10  Law  Joam.  M.C.  6. 
Bam.  &  Adol.  944 ;  t.  c.  10  Law  Joura. 


he  had  no  account  to  render.  The  Justices 
were  pressed  by  Mr.  Holloway  to  commit 
Mr.  Simms,  but  under  the  circumstances 
they  declined  doing  so. 

A  rule  had  thereupon  been  obtained, 
calling  open  them  to  shew  cause  why  a 
mandamus  should  not  issue,  directed  to 
them,  commanding  them  to  make  and  issue 
their  warrant  of  commitment  of  Mr.  Simms, 
under  the  above  statute. 

F,  Pollock  now  shewed  cause  for  the 
Justices. — ^The  act  which  they  are  called 
upon  to  perform  is  a  judicial  act.  They 
are  of  opinion,  under  the  circumstances, 
that  this  gentleman  ought  not  to  be  com- 
mitted ;  that,  in  substance,  all  which  ought 
to  have  been  done,  baa  been  done  by  others  ; 
and  that  he  is  not  responsible  for  their 
acta. 

Kelly  also  shewed  cause  for  Mr.  Simms. 

Palmeff  in  support  of  the  rule,  admitted 
that  after  the  cases  of  The  King  v.  the  JuS' 
tices  of  Gloucestershire  {t),  and  The  King  ▼. 
the  Justices  of  Norfolk^  he  could  not  con- 
tend, that  Mr.  Simms  was  responsible  for 
the  receipts  or  misconduct  of  the  other 
parish  officers ;  but  he  contended,  that  some 
account  or  written  statement  ought  to  have 
been  delivered  in.  He  was  bound  by  the 
statute  3  Wil.  &  M.  c.  11.  a.  11,  to  keep 
a  book  for  the  entries  of  the  names  of  all 
persons  receiving  relief;  and,  by  9  Geo.  1. 
c.  7.  s.  1,  no  one  whose  name  was  not  regis- 
tered in  that  book,  was  entitled  to  receive 
relief.  And  as  he  had  chosen  to  join  in  rates, 
which  had  produced  the  money  from  the 
pockets  of  the  parishioners,  they  were 
entitled  to  some  account ;  although  in  the 
taking  of  tliat  account,  he  would  not  be 
bound  by  the  receipts  or  the  misconduct  of 
others. 

Demkak,  C.J. — We  cannot  order  the 
Justices  to  commit  the  man  under  such  cir- 
cumstances aa  these.  The  rule  must  be 
discharged  ;  and  the  Justices  ought  to  have 
their  costa:  but  Simms  is  not  entitled  to 
costs ;  aa  he  ought  to  have  given  in  some 
account. 

Parks,  J. — There  are  many  things  which 
Simms  would  have  to  do,  besides  charging 
himself  wttli  the  receipt  of  money.      He 


(f )  1  Bam.  ft  Adol.  1 ;  s.  c.  8  Law  Joom.  M.C. 
108. 
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the  mansion  house  and  premises  aforesaid, 
there  to  abide  respectively  until  they  shall 
have  paid  their  several  fines  respectively 
to  our  said  Lord  the  King,  for  their  re- 
spective offences  aforesaid,  concerning 
which,  the  premises  aforesaid,  we  do  make 
this  our  record.     In  witness,  &c. 

Adolphus  now  objected  to  this  convic- 
tion, that  it  did  not  appear  that  the  defen- 
dants had  forcibly  entered  the  premises, 
nor  that  Penfold  was  in  possession  at  the  time 
of  the  entry.  It  must,  therefore,  be  taken 
that  the  entry  was  forcible.  Nor  did  the 
conviction  state  that  the  entry  was  un- 
kwfttl.  If,  therefore,  the  entry  was,  for 
aught  tliat  appeared,  lawful  and  peaceable, 
the  detainer  was  not  within  the  meaning 
of  the  statutes  as  to  forcible  entry  and  de- 
tainer.—(He  was  stopped.) 

Lloydf  contrii,  contended,  that  it  suffi- 
ciently appeared  that  Penfold  was  in  pos- 
session at  the  time  of  entry ;  but  if  it  did 
not,  aa  this  was  a  proceeding  not  for  resti- 
tution, but  for  punishment  for  the  forcible 
detainer,  that  circumstance  was  immaterial. 

[Patteson,  J. — If  we  are  to  take  it  that 
the  entry  was  peaceable  and  lawful,  how 
does  it  appear  that  the  legal  possession  has 
been  determined  ?] 

By  the  adjudication  that  the  defendants 
mnkurfully  heldf  that  shews  the  detainer  to 
be  unlawful.  The  King  v.  ElmeU  and 
Men  {I)  was  nearly  similar  to  the  present 
case;  though  the  conviction  was  there 
held  bad,  because  it  did  not  fix  the  fine. 
The  conviction  is,  therefore,  maintainable 
under  the  15  Rich.  2.  c.  2.  [Seethe  Sta- 
tutes and  cases  in  1  RutseU  on  Crimes^ 
M9\  2  S.  Chitty's  Bum,  787;  and  the 
notes  to  The  King  v.  Williams^  4  M.  &  R. 
471.] 

DimfAir,  C.J. — I  think  enough  does 
not  appear  on  the  face  of  this  conviction, 
to  shew  that  the  Magistrates  had  jurisdic- 
tion. There  is  a  clear  distinction  between 
forcible  entry  and  forcible  detainer.  It  is 
bere  conceded,  that  the  entry  may  have 
been  both  peaceable  and  lawful ;  and  then 
the  question  arises,  whether  enough  appears 
to  shew  that  the  forcible  detainer  was  un- 
lawful ;  it  appears  to  me  that  enough  does 
not  appear  to  shew  that  there  was  an  un- 

(1)  f  Lord  Raym.  1514. 
New  5eri£5,  II.^Mag.  Cas. 


lawful  detainer  for  the  purpose  of  this 
proceeduig.  There  is  nothing  which  the 
defendants  could  traverse,  except  the  opi» 
nion  of  the  Justices,  that  the  detainer  was 
unlawful.  The  facts,  upon  which  they 
come  to  that  opinion,  are  not  stated.  The 
conviction,  therefore,  in  my  opinion,  cannot 
be  maintained. 

Parks,  J. — I  think  enough  appears  to 
shew  the  prior  possession  of  Penfold  ;  but 
I  do  not  think  enough  appears  to  shew 
that  the  possession,  which  must  be  taken  to 
be  lawful,  the  result  of  a  lawful  and  peace- 
able entry,  has  been  lawfully  determined. 
But  I  am  not  so  clearly  of  opinion,  on  either 
of  those  grounds,  as  not  to  wish  for  time, 
further  to  consider  the  subject ;  but  as 
my  learned  Brothers  concur  in  opinion  with 
my  Lord,  the  defendants  are  of  course  en- 
titled to  be  discharged. 

Taunton,  J. — I  am  of  opinion,  that  the 
record  of  conviction  in  this  case  is  not  suf- 
ficient. This  is  a  highly  penal  statute,  and 
the  construction  is  not  to  be  extended.  In 
order  to  bring  the  subject-matter  within 
the  summary  jurisdiction  of  the  Magis- 
trates, everything  must  be  positively  and 
clearly  stated,  and  nothing  is  to  be  intend- 
ed. This  is  a  question  arising  upon  the 
statute  8  Hen.  6.  c.  9,  which,  after  reciting 
the  15  Rich.  2,  contains  this  explicit  decla- 
ration, "  and  for  that,  the  said  statute  does 
not  extend  to  entries  in  tenements  in  peace- 
able manner,  and  after  holden  by  force." 
So  that  before  that,  where  the  entry  was 
peaceable,  the  holding  by  force  was  not 
within  the  jurisdiction  of  the  Magistrates. 
Then  the  question  is,  is  it  within  the  pro- 
visions of  the  statute  of  Hen.  8  ?  It  has 
been  argued,  that  detaining  forcibly  is 
sufficient  to  bring  the  case  within  that  sta- 
tute. I  am  of  opinion,  that  that  is  not  suf- 
ficient. Though  it  may  be  a  misdemeanor 
at  common  law,  there  is  no  detainer  within 
the  meaning  of  that  statute,  except  where 
the  entry  is  unlawful ;  a  forcible  detainer 
aflter  a  peaceable  entry  is  within  the  sta- 
tute; but  a  person  may  enter  peaceably, 
but  yet  not  lawfully — it  by  no  means  fol- 
lows, that  because  he  may  have  entered 
peaceably,  therefore,  he  had  any  lawful 
right  to  enter ;  and  an  unlawful  entry  has  a 
tendency  to  a  breach  of  the  peace,  however 
peaceable  it  may  be.  It  should  appear 
upon  the  record  tliat  the  entry  was  unlaw- 
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fbl:  Aat  not  appearing  in  this  eaae/lliere 
k  not  ■dfflcient  upon  the  face  of  this  record 
to  aapport  the  conviction.  The  case  in 
ArlMs  is  no  decision  upon  this  point* 

Pattsson,  J. — I  am  also  of  opinion,  that 
this  record  of  conviction  cannot  be  sup- 
ported. By  the  15  Rich.  2,  the  Magis- 
trates had  summary  jurisdiction  only  where 
there  wasa  forcible  entry.  Under  the  words 
of  that  act  it  was  perfectly  immaterial 
whether  the  party  making  the  entry  had  a 
right  or  not.  The  fact  of  its  being  forci- 
blcy  was  a  matter  easily  to  be  ascertained. 
It  is  a  very  different  thmff  where  a  man  has 
been  in  possession  for  thirty  years;  for  he 
is  not  trying  to  change  the  possession,  but 
to  retain  it.  The  statute  of  Hen.  6.  ex- 
tends to  cases  where  a  party  has  entered 
peaceably,  and  holds  witn  a  strong  hand. 
The  precedent  in  Lord  Raymond  con- 
tains the  allegation,  that  he  entered  and 
wdtarfuUy  expelled.  The  conviction  in  the 
present  case  is  evidently  copied  fVom  that, 
with  the  exception  of  the  latter  expres- 
aion ;  which  raises  a  suspicion  in  my  mindi 
whether  the  entry  was  unlawful,  or  why 
ahould  it  have  been  omitted?  At  all  events, 
there  is  nothing  to  satisfy  us  that  there 
was  any  unlawful  entry;  and  the  only  ques- 
tion is,  whether  it  is  necessary  that  the 
entry  should  be  unlawful.  I  cannot  bring 
my  mind  to  entertain  a  doubt  but  that,  to 
bring  it  within  the  statute,  it  is  necessary. 
The  7th  section,  which  provides  that  those 
who  have  had  three  years'  possession  may 
keep  their  land  by  force,  evidently  points 
out  this  construction ;  I  do  not  think  that  it 
applies  even  to  a  case  where  it  might  be 
proved  that  the  party  had  no  legal  right 
to  the  possession ;  provided  he  had  origi- 
nally entered  lawfully. 

The  defendants  were  discharged^ 
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Nuisance. 


Where  a  power  is  given  by  statuU  to  do 
an  act,  which  appears  in  the  contemplation 
of  the  legislature,  to  be  for  the  public  bene- 
iif  amd  no  condition  or  fuaU^eation  is  im» 


posed^  mt  to  tho  mctftim  of  fUm 
Semble,  Itflf  iAms  wko  iioHmmk^mrowili 
liablo  la  to  indSefMl  for  •  msbmnm  m  m 
dmngt  ulikongk  the  aei  dem  mmg  work  m 
paritenlar  loeai  imeonvenioneOf  wUek  (esotept 
for  the  power  gioem  by  ike  act  of  pearUamcni) 
would  be  a  nmssmcc  ai  eommom  ttaom 

This  was  an  indictment  found  at  the  As- 
sises for  the  county  of  Durham.  The 
indictment  stated,  that  there  waa  a  certain 
common  fajffhwayi  in  the  parish'  of  Stock- 
too-vpon-^Aes,  for  passengers,  with  horses, 
carts,  and  carriages,  leadii^from  the  town 
of  Stockton,  to  the  town  of  Yarm,  in  the 
eonnty  of  York ;  and  that  there  was  also, 
in  die  parish  of  Stoekton-upon-Tees,  a 
certain  iron  railway  and  tram-road,  lead- 
ii^  from  the  river  Tees,  near  the  sondi* 
west  end  of  the  town  of  Stockton,  towsrds 
and  into  Witton  Park  Colliery,  which  iroo 
railway  was  raised  to  a  great  height,  to 
wit,  the  height  of  five  foet  higher  than  the 
eommon  highwi^ ;  and  that  the  said  rail- 
way  was  parallel  and  adjacent  to  a  part  of 
the  highway,  of  the  length  of  one  mue,  and 
the  breadth  of  twenty  yards,  betweca 
Stockton  and  Yarm.  It  then  dunged  the 
defendants  with  setting  up  on  the  railway, 
divers  locomotive  engines,  to  be  worked 
and  propelled  by  steam  along  the  raflway, 
together  with  divers  Atmacea  and  stoves^ 
employed  in  working  and  propelling  the 
said  engines ;  and  it  charged,  that  this  in- 
fected the  air  and  rendered  the  road  dan- 
gerous. 

There  were  other  counts,  varying  thf 
charge  in  point  of  form. 

The  defendants  pleaded  the  genen 
issue ;  and  on  the  trial  the  jury  found  tl 
following  special  verdict. 

AfVer  stating  the  fact  of  there  being  t 
highway  and  railway,  as  mentioned  in  ' 
indictment,  it  thus  proceeded—- 

And  the  said  railway  is  separated  fi 
the  said  highway,  by  a  low  thorn  hi 
only,  (except  that,  in  some  parts,  then 
small  plantations  between  the  railwmj 
the  highway,)  and  in  many  places  I 
more  than  five  yards  therefrom ;  an* 
the  said  defendants  did,  on  &c.,  put, 
and  use  on  the  said  railway  or  trav 
so  being  parallel  and  adjacent  to  tl 
highway,  six  locomotive  engines  ^ 
by  steam,  for  the  purpose  of  drawir 
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waggons  to  and  fro  on  the  said  highway 
or  tram-road,  and  that  the  said  engines, 
during  all  the  time  aforesaid,  did,  under 
the  direction  and  management  of  the  said 
defendants,  travel  to  and  fro  on  the  said 
railway  or  tram-road,  drawing  coal-wag- 
gons by  night  as  well  as  by  day ;  and  the 
said  locomotive  engines,  when  so  travelling 
on  the  said  railway,  did  emit  great  quan- 
tities of  smoke  and  steam,  and  make  a 
great  noise,  and  by  their  appearance  and 
noise  did  greatly  alarm  the  horses  of  many 
of  his  late  Majesty's  liege  subjects,  when 
travelling  along  the  said  highway,  and 
thereby  occasioned  itiany  accidents  to  his 
said  late  Majesty's  liege  subjects  so  tra* 
veiling  thereon;  and  that  his  said  late 
Majesty's  liege  subjects  were  thereby 
greatly  impeded  and  annoyed  in  going  and 
returning,  passing  and  repassing  with  their 
horses,  carts,  and  carriages,  on,  throuj^h, 
and  along  the  said  highway  ;  but  that  the 
said  locomotive  engines  were  of  the  best 
construction  known  at  the  time  when  they 
were  constructed  ;  and  that  the  said  defen- 
dants used  due  care  and  diligence  in  the 
management  of  the  said  locomotive  en- 
gines, and  from  time  to  time  adopted  such 
improvements  as  had  therein  been  dis- 
covered in  the  erection  and  management 
of  locomotive  engines  worked  by  steam  ; 
and  that  the  said  defendants  so  used  the 
said  engines  as  aforesaid,  for  the  purpose 
of  facilitating,  and  they  did  thereby  faci- 
litate, the  transport,  conveyance  and  car- 
riage of  coals  and  other  goods,  upon  and 
along  the  said  railway  and  tram-road,  and 
that  the  public  obtain  coals  cheaper  and 
much  better,  by  the  use  of  the  locomotive 
engines ;  but  that  many  coal-waggons  are 
drawn  on  the  rail-road  by  horses ;  and 
that  by  the  act  of  parliament,  passed  in  the 
lat  and  2nd  years  of  the  reign  of  King 
George  4,  cap.  44,  certain  persons  were 
united  into  a  company  and  created  a  cor- 
poration, under  the  name  of  the  Stockton 
and  Darlington  Hallway  Company,  for  the 
purpose  of  making  and  maintaining  a  rail- 
way or  tram-road,  from  the  river  Tees  at 
Stockton,  to  Witton  Park  Colliery,  with 
several  branches  therefrom,  all  in  the 
county  of  Durham  ;  and  that  in  another 
act  of  parliament,  passed  in  the  4th  year 
of  King  George  4,  cap.  33,  entitled  '*  An 
act  to  enable  the  Stockton  and  Darlington 


Railway  Company  to  vary  and  alter  the 
line  of  their  railway  and  also  the  line  or 
lines  of  some  of  the  branches  therefrom, 
and  to  make  an  additional  branch  there- 
from, and  for  altering  and  enlarging  the 
powers  of  the  act  passed  for  making  and 
maintaining  the  said  railway,"  there  is 
the  following  clause — "  And  be  it  further 
enacted,  that  it  shall  and  may  be  lawful  to 
and  for  the  said  company  of  proprietors, 
or  any  person  or  persons  authorized  or 
permitted  by  them,  from  and  afVer  the 
passing  of  this  act,  to  make  and  erect  such 
and  so  many  locomotive  or  moveable  en- 
gines, as  the  said  company  of  proprietors 
shall  from  time  to  time  think  proper  and 
expedient,  and  to  use  and  employ  the  same 
in  and  upon  the  said  railways  or  tram-roads, 
or  any  of  them,  by  the  said  recited  act  and 
this  act  directed  or  authorized  to  be  made 
for  the  purpose  of  facilitating  the  trans- 
port, conveyance,  and  carriage  of  goods, 
merchandize,  and  other  articles  and  things, 
upon  and  along  the  same  roads,  and  for  the 
conveyance  of  passengers  upon  and  along 
the  same  roads ;"  and  that  some  of  the  de- 
fendants are  proprietors,  and  the  others 
are  servants  of  the  said  company. 

The  case  was  argued,  in  Trinity  term,  by 
Cretwell  for  the  prosecution,  and  PoUock 
for  the  defendants. 

For  the  prosecution  it  was  contended, 
that  the  power  given  by  the  local  acts,  in- 
asmuch as  it  was  a  power  to  abridge  the 
common  right,  should  be  construed  strictly ; 
and  that  such  a  power  as  that  in  question, 
must  be  understood  as  given  with  the  im- 
plied obligation,  that  the  public  at  large 
should  sustain  no  inconvenience  from  its 
exercise.  In  support  of  this  argument, 
the  rules  laid  down  in  the  commentary  by 
Plowden  to  the  case  of  Eystan  v.  Sludd 
(1);  the  opinion  of  Lord  Hardwicke  in 
Hornby  v.  HauldUch  (2),  Dr.  BonhanCi 
ease  (3),  Brett  v,  Brett  (4),  and  Emanuel  v. 
Constable  (5),  with  other  authorities,  were 
cited. 

For  the  defendants,  reliance  was  placed 
upon  the  judgment  given  by  a  majority  of 

(1)  SPlowd.4d9. 

(2)  Id  note  to  Ludford  v.  BarW,  iTerm  Rep.  93. 
(S)  8  Co.  Rep.  1 17. 

(4)  S  Addams's  Rep.  SIO. 
(5>  3  Rust.  Rep.  436. 
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the  Judges,  in  the  case  of  The  King  ▼.  RuS' 
sell  (6),  which,  after  full  argument,  went 
to  establish,  that  even  where  the  defen- 
dants charged  with  a  nuisance  had  had  no 
legislative  power,  but  had  done  the  act 
complained  of  without  any  warrant  but 
their  own  mere  motion,  the  question  of 
comparative  convenience  and  inconveni- 
ence  to  the  public,  by  reason  of  the  act 
done,  was  a  proper  question  for  the  jury ; 
d  fortiori^  then,  when  the  act  was  done 
under  the  express  authority  of  an  act  of 
parliament,  would  such  a  principle  apply, 
where  the  act  had  imposed  no  restriction 
of  the  exercise  of  the  authority.  For  this 
the  authorities  collected  in  Bacon*s  Abr. 
tit.  '  Statute,'  (I.)  were  also  cited. 

The  Court  took  time  to  consider. — Lord 
Tenterden  having  died  on  the  4th  of  No- 
vember, the  judgment  was,  on  the  26th  of 
November  1832,  delivered  by — 

Parke,  J.,  who  thus  proceeded : — In  this 
case  a  special  verdict  was  found  on  an  in- 
dictment, charging  the  defendants  with  a 
public  nuisance  to  a  highway,  by  using  lo- 
comotive engines  on  a  rail-road.  The  spe- 
cial verdict  finds  these  facts — "  That  an 
iron  railway  and  tram-road,"  &c,  [Reads 
the  special  verdict.]  The  question  turns 
upon  the  meaning  of  one  of  the  sections  in 
the  second  act ;  that  is,  the  8th  section  of 
the  4th  of  George  the  Fourth,  and  that  sec- 
tion is  in  these  terms : — "  And  be  it  further 
enacted,  that  it  shall  be  lawful  for  the 
said  company  of  proprietors" — [Here  the 
learned  Judge  read  the  clause  in  the  act,  set 
out  in  the  special  verdict.]  The  question 
is,  whether  this  section  gives  authority  to 
the  company  to  use  locomotive  engines  ab- 
solutely, or  whether  it  only  gives  them 
authority  to  use  them  with  the  implied  qua- 
lification, that  they  shall  use  all  the  means 
in  their  power  to  protect  the  public  from 
any  injury  ;  which  it  has  been  contended  has 
been  done,  by  the  erection  of  fences  to  ex- 
clude the  view  of  the  engines  from  the 
common  highway.  Now  the  words  of  the 
act  clearly  give  the  company  authority  to 
use  the  engines;  and  we  are  to  construe  the 
provisions  contained  in  the  act  according  to 
the  ordinary  sense  of  the  words,  unless  such 


(6)  6  B.  &  C.  566 ;  s.  c  9  D.  &  R.  566;  5  Law 
Journ.  M.C.  80. 


construction  would  lead  to  some 
able  result,  or  be  inconsistent  with,  or 
trary  to  the  declared  or  implied  intcntioi  «C 
the  legislature,  instances  of  which  are  to  te 
found  in  the  books,  as  in  the  argument.  Let 
us,  therefore,  consider  i  whetfaMer  there  ii 
anything  unreasonable,  if  we  constnie  theie 
words  in  thejr  ordinary  sense,  withoat  aij 
such  qualification  as  I  have  before  oki- 
tioned.    Now,  it  is  clear  that  the  maken  of 
this  and  the  prior  act  had  in  view  the  coih 
struction  of  a  rail-road  in  a  certain  definik 
line,  which  had  been  delineated  on  the  m^ 
deposited  with  the  clerk  of  the  peaoe^  ad 
from  which    the  line  of  road  was  not  to 
deviate  more  than  a  hundred  yards.    The 
legislature,  therefore*  must  be  presamed  to 
have  known  that   the   railway  would  fif 
some  distance  go  along  by  the  public  higb- 
way,  and,  consequently,  that  persons  tra- 
velling on  the  public  highway  would  id  al 
probability  be  incommoded    by  iL    Tbi 
being  presumed,  there  is  nothing  unreaMMh 
able  in  supposing  that  the  legislative  ii- 
tended  that  a  part   of  the   public  shosU 
sustain  some  inconvenience  for  the  sake  ef 
the  greater  good  to  be  attained  byocbs 
parts  of  the  public.     Can  any  one  say  tbt 
the  public  interests  are  unjustly  dealt  wid^ 
when  an  injury  to  one  line  is  compematfld 
by  an  increased  benefit  given  to  another f 
So  far  from  its  being  unreasonable,  it  m 
held  by  the  majority  of  the  Judges,  in  the 
case  of  The  King  v.  Russell^  that  a  nuisaaee 
was  excusable  on  this  principle  at  coromoB 
law.    It  is  clear  that  the  express  provisiooi 
of  the  legislature  to  that  effect,  cannot  be 
unreasonable.     It  is  true,  the  same  object, 
that  of  giving  one  part  of  the  public  the 
benefit  of  the  use  of  these  engines,  m%kt 
have  been  effected  without  injury  to  tke 
other,  if  the  act  had  imposed  on  the  coo- 
pany  the  obligation  of  erecting  sufficiest 
fences  at  their  own  cost,  or  if  it  had  pro- 
vided that  the  line  of  road  should  be  diA 
ferent  at  that  place  ;  but  it  is  by  no 
necessary  to  infer  that  such  a  provision 
intended,  and  it  is  natural  indeed  to  sup* 
pose,  that  if  the  legislature  had  intended  it, 
it  would  have  been  so  particularly  expressed. 
For  these  reasons,  we  think  the  defeodaott 
were  justified  under  the  terms  of  the  above- 
mentioned  clause  in  the  4th  of  Geoige  the 
Fourth,  and,  therefore,  that  the  judgmeot 
of  the  Court  should  be  in  their  favour.    I 
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tnre*  that  this  it  the  judgment  of 
ir  Taunton,  my  Brother  Little- 
oyself ;  and  I  am  not  quite  sure 
y  Lord  Tenterden  would  hafe 
io  it  or  not. 

Judgment  for  the  defendants. 


} 


WITUAM  NAVIGATION  COMPANY 
V.  PADLET  AND  OTHBBS. 


8.  c.  78 — Surveyors  of  highways 
Issue. 

}eo»  8.  c.  78.  s.  10,  it  is  enacted^ 
stone  or  timber,  ^c,  shall  be  laid 
kmay,  and  the  party  placing  ii 

not  remove  it  withm  a  certain 
notice,  the  owner  of  lands  adja^ 

By  section  12,  the  surveyors  of 
jf  may  remove  nuisances,  encroach- 
ructions,  or  annoyances,  made  or 
contrary  to  the  directions  of  the 
e  %%nd  section,  in  actions  brought 
rtiesfor  anything  done  in  pur- 
he  act,  they  may  plead  the  general 
pve  the  act  and  special  matter  in 
The  defendants  erected  a  watch- 

9,  of  timber,  upon  the  highway : — 
there  were  no  words  tn  the  act, 
^£d  the  surveyor  to  remove  such  a 
r  being  against  the  directions  of 
erefore,  that  they  could  not,  on 
trespass  being  brought  against 
y  the  removal  under  the  general 
thould  have  pleaded  the  special 


the  general  issue,  and  a  verdict  was  found 
for  the  plaintiffs,  damages  Is. 

Amos  now  moved  for  a  new  trial. — 
By  the  18  Geo.  8.  c.  78.  s.  82,  persons 
against  whom  actions  are  brought  for  any* 
thing  done  in  pursuance  of  that  act,  are 
empowered  to  plead  the  general  issue,  and 
give  that  act  and  the  special  matter  in  evi- 
dence. This  was  an  encroachment  upon  the 
highway,  and  interfered  with  the  general 
duties  of  the  defendants  as  surveyors  of  the 
highways.  It  was  incumbent  on  them  to 
remove  it — section  12.  Notice  was  given 
to  the  plaintifi&  to  do  so ;  and  the  only 
question  is,  whether  it  is  an  obstruction 
within  the  10th  clause. 

[Taunton,  J. — ^The  9th  section  clearly 
relates  only  to  moveables.] 

This  was  an  erection  of  timber,  and  was 
laid  upon  that  part  of  the  highway  used  as 
a  road,  so  as  to  be  within  the  10th  section. 

Parke,  J. — I  cannot  find  that  there  are 
any  words  in  the  10th  section,  which  are 
applicable  to  the  building  of  a  house  on  the 
road.  By  the  12th  section,  the  surveyors 
are  empowered  to  remove  all  nuisances, 
encroachments,  obstructions,  or  annoy- 
ances, conunitted  contrary  to  the  direc- 
tions of  the  act.  This  is  not  such ;  and  the 
defendants,  therefore,  were  left  to  their 
remedy  at  common  law,  and  should  have 
pleaded  the  matter  specially. 

Taunton,  J.  and  Patteson,  J.  con- 
curred. 

Rule  refused. 


I,  for  breaking  and  entering  the 
lose,  and  pulling  down  a  watch- 
which  was  pleaded  the  general 

rial,  before  Parke,  J.,  at  the  last 
r  the  county  of  Lincoln,  it  ap- 
t  two  of  the  defendants  were 
^f  the  highways  of  the  parish  of 
n,  in  the  city  of  Lincoln,  and 
re  workmen  employed  by  them; 
^fendants,  after  notice  given  by 
e  plaintiffs  to  do  it  themselves 
days,  took  down  a  small  build- 
ch-house  erected  by  the  plain- 
the  north  bank  of  the  river 
The  learned  Judge  thought, 
fendants  could  not  justify  under 


1882.      \     STURCU  v.  CLARKE  AND 
Nov.  5«'  y  OTHERS. 

Distress  for  Poor-rates  —  Demand  of 
Warrant — 24  Geo.  2.  c.  44.  s.  6. 

Under  the  statute  24  Geo.  2.  c.  44.  s,  6, 
which  protects  an  officer  acting  in  obedience 
to  a  warrant  of  justices,  and  requires  that 
before  action  brought,  a  demand  of  the  war- 
rant should  be  made,  an  officer  who  exceeds 
the  warrant  is  not  within  the  protection ; 
therefore,  where  overseers  seized  the  goods 
of  the  plaintiff,  as  a  <Ustressfor  poor-rates 
under  a  warrant,  to  a  greater  amount  than 
was  reasonably  sufficient  to  satisfy  the  sum 
that  was  due, — Held,  that  they  were  liable 
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lUf.      7  TBI  KINO0.  THB  INHABITAKTS 
Nov.  17.  3        or  08ffETT-CUM-GAWTH0RPE. 

Hiring  and  Service — Exceptive  Contract, 

Caniraet  hf  tervant  to  serve  cloth  mer^ 
dunisforfve  yean,  and  to  do  any  part  of 
the  work  the  master  should  think  proper. 
This  being  done^  he  was  to  be  paid  such  and 
nek  trages.  The  hours  for  workings  to  be 
from  eix  in  the  morning  until  seven  in  the 
ewenmg  ;  and  to  be  paid  for  all  over- tinier 
and  deducted  for  all  shorty  either  in  sickness 
or  in  health, 

Heldt  by  Denman,  C,  /.,  Parke,  /.,  and 
Pattesom^  J.,  that  this  was  an  absolute  hir^ 
hug  ;  dissentiente,  Taunton,  /.,  who  thought 
it  was  an  exceptive  one. 

Removal  from  Leeds  to  Ossett-cum- 
Grawthorpe,  both  in  the  West  Riding  of  the 
county  of  York.  On  appeal,  the  Sessions 
confirmed  the  order,  subject  to  the  fol- 
lowing 

CASE. 

The  birth  of  the  pauper  in  the  township 
of  Osset-cum-Gawthorpe  was  admitted  by 
the  appellants ;  and  an  hiring  and  service 
for  the  time  therein  mentioned  in  the  re- 
spondent township  of  Leeds,  was  admitted 
to  have  taken  place  under  the  following 
agreement: — 

Memorandum  of  an  agreement  made 
and  concluded  this  twenty-fifth  day  of  the 
fourth  month,  One  thousand  eight  hundred 
and  twenty-six,  between  John  and  Thomas 
Walker,  of  Leeds,  cloth  merchants,  on  tlie 
one  part,  and  George  Clark,  with  the 
consent  of  his  father,  on  the  other  part. 
That  the  said  George  Clark  doth  hereby 
agree  to  become  the  hired  servant  of  the 
said  John  and  Thomas  Walker,  for  the 
term  of  five  years,  to  do  such  work  as  be- 
longeth  to  the  finishing  of  cloth,  and  to 
take  any  part  of  work  the  said  John  and 
Thomas  Walker  shall  think  proper,  and 
do  the  same  to  the  best  of  his  knowledge, 
justly  and  faithfully ;  this  being  done,  the 
eaid  John  and  Thomas  Walker  promise  to 
pay  unto  the  said  George  Clark,  ten  shil- 
lings per  week,  for  the  first  two  years,  and 
eleven  for  the  third  year,  twelve  for  the 
fourth  year,  and  thirteen  for  the  fif^li  and 
last  year — the  hours  of  working  to  be  from 
six  o'clock  in  the  morning  until  seven 
o'clock  in  the  evening,  and  to  be  paid  for 


all  over-time,  and  deducted  for  all  short, 
either  in  sickness  or  in  health,  and  the  said 
George  Clark  promises  to  conduct  himself 
in  an  honest,  sober,  and  industrious  man- 
ner, as  per  agreement.  As  witness  our 
hand 

John  Walker. 
Witness,  Jonas  Vince.     Thomas  Walker. 

George  Clark. 

Thomas  Clark. 
Hiring  fee  I«. 

The  Court  of  Quarter  Sessions,  for  the 
West  Riding  of  the  County  of  York,  con- 
firmed the  order,  subject  to  the  opinion  of 
the  Court  of  King's  Bench,  whether,  under 
the  above  circumstances,  the  pauper  George 
Clark,  gained  a  settlement  by  such  hiring 
and  service  in  the  respondent  township. 

The  question  intended  to  be  raised  by 
this  case,  (which  on  the  trial  of  this  ap- 
peal, was  the  only  point  in  difference  be- 
tween the  parties,)  was,  whether  from  the 
nature  and  language  of  this  hiring  contract, 
it  constituted  a  good  hiring  for  a  year, 
(for  the  purpose  of  gaining  a  settlement,) 
or  whether  it  was  an  "  exceptive  hiring." 

Milner  and  Baines,  in  support  of  the 
order  of  Sessions. — This  was  an  exceptive 
hiring ;  and  consequently  the  service  un- 
der it  could  confer  no  settlement.  To 
constitute  an  absolute  hiring,  it  is  neces- 
sary that  the  servant  should  be  under  the 
absolute  controul  of  the  master  for  the 
whole  year.  It  will  surely  not  be  con- 
tended, that  the  pauper  would  have  been 
compellable  to  work  at  over  hours  under 
this  agreement.  The  very  contrary  seems 
to  have  been  contemplated ;  as  it  is  provided 
that,  either  in  sickness  or  in  health,  omis- 
sion to  work  in  the  prescribed  hours  is  to 
cause  a  loss  of  the  wages.  The  cases  of 
The  King  v.  Inhabitants  of  Birmingham  (1 ), 
and  The  King  v.  Inhabitants  ofFrome  SeU 
wood  (2),  confirm  this  principle — which  ac- 
cords with  that  previously  laid  down  in  The 
King  V.  the  Inhabitants  of  Edgmond  (d). 
The  other  side  rely  upon  the  cases  of  The 
King  V.  the  Inhabitants  of  Byker  (4),  and 

(1)  9  B.  &  C.  9«.>;  ».  c  4  M.  &  R.  691 ;  8 
Law  Jonrn.  JVLC.  (as  Tbe  King  v.  InhnbitaDit  of 
Alton)  41. 

(2)  1  Barn.  &  Adol.  S07 ;  s.  c.  9  Law  Journ. 
M.C.  7. 

(.3)  3  Barn.  &  Aid.  107. 

(4)  9B.&C.  114;  a.c.3D.  &R.  330. 
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yetn  after  the  indenture  was  made,  Joseph 
Fox  took  a  farm  for  a  year,  in  Horton,  at 
40/.,  which  he  occupied  for  the  year;  and 
the  pauper  continued  to 'serve  Iiis  roaster 
in  Horton,  from  tlie  date  of  tlie  indenture, 
for  seven  years.  The  Court  of  Quarter 
Sessions  being  of  opinion,  that  the  pau- 
per had  not  gained  a  settlement  by  such 
apprenticeship,  confirmed  tlie  order  of  re- 
moTal. 

j[*hecase  was  argued  this  term. 

Blackbame  and  Milner,  in  support  of  the 
order  of  Sessions. — No  apprenticesliip  will 
confer  a  settlement,  unless  at  the  time  of 
the  binding,  the  person  who  receives  the 
apprentice  is  capable  of  conferring  a  settle- 
ment. The  case  of  The  King  v.  Hinckley 
(ft)  established  this  point,  after  considera- 
tion by  the  Court.  Lord  Kenyon  there  ob- 
served, with  reference  to  a  certificated  man 
taking  an  apprentice,  "  The  legislature  in- 
tended that  no  act  whatever,  of  this  sort, 
done  by  a  certificated  man,  should  help  to 
bind  the  parish."  That  principle  was  con- 
firmed in  The  King  v.  Afanninglree  {3)» 
In  The  King  v.  Great  Driffield  (4),  the 
point  was  not  decided.  The  other  side 
nay  rely  upon  the  case  of  The  King  v. 
Naclon{5),  but  it  is  mainly  distinguishable, 
as  there,  the  certificate,  the  renting,  and 
the  binding,  were  all  at  one  time. 

Sir  Gregory  Lewin  and  Baines,  contra, 
relied  upon  St.  Maurice  v.  St,  Mary  Kal- 
Undar,  Wincheiter  (6),  loinghoe  v.  Sione* 
bridge  (7\  and  The  King  v.  Si,  Ptler,  Derby 
(8)9  as  shewing  that  the  service  and  resi- 
dence, after  the  renting  by  the  master,  was 
sufficient.  They  contended,  that  the  case 
of  The  King  v.  Great  Driffield  was  favour- 
able to  this  argument ;  and  that  T/te  King 
r»  NacUm  was  expressly  in  point. 

The  Court  took  time  to  consider ;  and 
this  day  the  judgment  was  delivered  by — 

DxMMAiT,  C.  J. — [who,  after  stating  the 
case,  said]— We  think  the  case  of  The  King 
▼•  Hinckley  is  in  point,  and  that  it  lays 


(S)  4  Term  Rep.  371. 

(3)  6  Msu.  &  Selvr.  tl4. 

(4)  8  B.  £(  C.  684  ;  ■.  c.  7  Law  Joum.  M.C.  36. 

(5)  10  Lair  Journ.  M.C.  47. 

(6)  «  Bott'i  P.L.  6«4. 

(7)  lStra.{64. 

(8)  1  Term  Rep.  S18. 

New  Srries,  IL— Mag.  Cas. 


down  the  correct  principle.  We  cannot  dis- 
tinguish it  from  the  present  case. 

Order  of  Sessions  confirmed. 


IN  THE  COMMON  PLEAS. 
1833.      > 

J  94       C         MARSHALL  V,  PITMAN. 

Poor's  Rate—^S  Eliz.  c.  2.  #.  1. 

If  the  inhabitant  of  a  parish,  who  is  prim& 
facie  rateable  to  the  poor  under  the  iSrd  of 
Eliz,  c.  2.  «.  1 ,  be  assessed  accordingly,  and 
be  dissatisfied  with  such  assessment ^  he  must 
appeal  in  the  first  instance  to  the  Quarter 
Sessions,  and  cannot  maintain  trespass  or 
replevin  in  the  superior  courts, 

Qiisere — If  a  party  practising  as  surgeon 
and  apothecary  hate  drugs  in  his  possession, 
which  lie  dispenses  only  to  those  patients 
whom  he  attends  in  his  professional  capacity, 
and  if  he  make  up  the  prescriptions  only  of 
those  physicians  with  whotn,  in  such  capacity, 
he  visits  a  common  patient,  is  such  party 
rateable  to  the  poor  under  the  ^Srd  of  Eliz, 
c,  2,  sec,  I,  in  respect  of  his  drugs  as  a 
stock  in  trade  1 

This  was  an  action  of  replevin,  brought 
by  the  plaintiff  for  taking  his  goods.  The 
defendant  justified  under  the  43rd  of  Eliza- 
beth, entitled  'An  act  for  the  relief  of  the 
poor.'  The  cause  was  tried  at  the  Summer 
Assizes  for  the  county  of  Somerset,  1832. 
There  was  no  plea  of  non  cepit.  The  jury 
found  a  verdict  for  the  plaintiff,  damages 
li.,  subject  to  the  opinion  of  the  Court  on 
the  following  case : — 

Plaintiff  is  a  surgeon  and  apothecary, 
and  an  inhabitant  and  occupier  of  a  house 
in  the  parish  of  Shepton  Mallet.  He  was 
rated  to  the  poor  of  the  parish  in  four 
several  rates ;  the  first  made  on  the  29th 
of  September  1831 ;  the  second  on  the  16th 
of  November  1831 ;  the  third  on  the  28tli 
of  December  1831  ;  the  fourth  on  the  15tli 
of  February  1832.  The  form  of  the  as- 
sessments was  as  follows : — 

An  assessment  for  the  relief  of  the  poor 
on  the  29th  of  September  1831,  at  \s,  in 
the  pound. 

16th  of  November  1831.— P.  B.  Mar- 
shall, occupier,  for  liouse  and  garden,  1  /.  1 6i 

E 


Zi 


CASES  COXXEPTED  WITH 


Same  time*  astets ment  on  t>>e  inhabitants 
of  h\»eyt/io  Mallet  on  tiieir  stock  in  trade 
or  perkooaJ  property. 

K  B.  MarftitsJl,  apothecarj,  15«. 

28tL  of  December  18S1,  ilie  same  ver- 
batiro  as  ibe  asiessment  of  ICth  of  No- 
vember. 

The  15th  of  Februarj  1S32,  the  same 
verbatim  at  the  assestment  of  the  16th  of 
November* 

I'hese  teTeral  rates  were  dulj  made, 
allowed,  and  publiUied,  and  the  feveral 
■ums  duly  demanded  of  tlie  said  plaintiff. 
Tlie  pUintiflf  paid  the  several  sums  duly 
demanded  of  him  as  occupier,  and  refused 
to  p'iy  the  several  sums  of  Ids.,  according 
to  the  other  assessments ;  bat  there  was  no 
evidence  of  hi»  having  appealed  against  any 
of  tlie  rates  to  the  Quarter  Sessions.  Upon 
■uch  refusal,  a  warrant  of  distress  issued  in 
due  form  of  law  for  the  last-mentioned 
■umi.  The  plaintiff's  goods  were  seized 
under  such  warrant,  and  replevied  by  the 
plaintiff.  At  the  time  of  making  the  rates 
m  question,  the  plaintiff  was  an  inhabitant 
of  said  parish,  and  carried  on  an  exten- 
sive butkiness  as  surgeon  and  apothecary, 
and  had  a  stock  of  drugs  and  medi- 
cines, which  he  disposed  of  to  the  patients 
whom  he  attended  as  apothecary,  but  did 
not  sell  them  to  any  others ;  he  made  up 
tlie  prescriptions  of  physicians  for  patients 
whom  he  attended  jointly  with  such  physi- 
cians, but  for  no  others.  The  plaintiff  had 
no  shop  open  to  the  street-door;  had  no 
personal  property  or  stock  in  trade,  in  re- 
spect of  which  he  was  liable  to  be  rated, 
unless  the  said  Htock  of  drugs  and  medi- 
cines made  him  liable.  Although  the  three 
last  rates  were  expressed  to  be  on  the  in- 
habitants on  their  stock  in  trade  or  personal 
property,  yet,  in  fact,  no  personal  property, 
except  stock  in  trade,  was  included  in  the 
rate.  [I^lerc  follow  various  copies  of  bills 
delivered  by  the  plaintiff  to  his  patients.] 
In  1829  and  \S30  the  plaintiff  was  partner 
with  Mr.  Mines,  surgeon  and  apothecary, 
at  Shepton  Mallet,  and  during  that  time 
they  were  jointly  rated  for  their  profits  on 
their  stock  in  trade  as  such  apothecaries, 
and  such  assessments  were  paid.  Mines 
died  in  1830,  and  the  stock  of  drugs,  coun- 
ter, drawers,  Ike.  were  removed  to  the  place 
of  business  of  plaintiff.     The  inhabitants 


of  Shepton  Maik^  parisL  Lavv  ban 
in  respect  of  tLeir  stock  in  xrmat  far  ^ 
wards  of  tlie  last  100  x-ears,  and  darif  il 
that  tinoe  sorgeocs  and  apatlaecanei,  d^ 
bitanu  of  the  paruii,  have  been  rand  kt 
their  stock  of  medicn&es  and  drop  in  it 
sanae  manner  as  the  plaiiotiff  is  in  tie  ail 
several  assessments,  and  aocfa  aaas  laa 
been  paid.  Mr.  Edgar,  oo  tbe  trial,  jnmL 
that  he  was  a  surgeon  aod  apoxhecanr,  mk 
had  resided  in  tbe  said  parkfa  for 
five  years,  and  doriog  iLax  time  had 
rated  to  the  relief  of  tbe  poor  for  his 
cines  and  drugs,  which  be  kept  as 
eary,  and  paid  the  rates.  He  made  a  pA 
on  his  drugs  and  medicinea,  which  kt  wM 
generally  only  to  his  patients,  and  aoi  ii 
retail;  but  if  families,  who  were  his  pamai^ 
at  other  times  wanted  his  medicine,  he  wM 
it  to  them,  but  never  to  strangers.  la  wm 
of  his  residences  he  had  a  sliop  opeawik 
street. 

Tlie  questions  for  the  <^iinifla  sf  ik 
Court  are — Ist,  Whether  the  plaintiff' 
maintain  this  action,  he  not 
to  the  Quarter  Sessiona  ;  if  not,  the 
is  to  be  for  the  defendant.  2od]v, 
the  plaintiff  under  these  circumstances  ^ 
liable  to  be  rated ;  if  so,  the  verdict  is  to  k 
for  the  defendant ;  either  party  to  be  M 
liberty  to  turn  the  case  into  a  special  verdicL 

JVilde,  Serj.,  for  the  plaintiff,  after  ad- 
verting briefly  to  the  facts,  as  detailed  ii 
the  special  case,  said  that  though  diere 
two  questions  submitted  by  the  special 
to  the  consideration  of  the  Court,~firtti 
whether  this  action  could  be  maintained  br 
the  plaintiff,  inasmuch  as  he  had  not  in  the 
first  instance  appealed  to  the  quarter  ses- 
sions ;  and  secondly,  whether  he  was  rite- 
able  at  all.  Though  these  two  questiooi 
were  brought  before  the  Court,  he,  in  tbe 
course  of  his  argument,  would  confine  bba- 
self  principally  to  the  latter,  for  if  the  plaio- 
tiff  was  not  rateable  at  all,  as  in  his  opinioa 
he  was  not,  the  first  question  would  be 
satisfactorily  answered,  and  the  plaintiff 
would  be  justified  in  seeking  his  remedj 
by  replevin  for  the  seizure  of  his  goods 
under  the  warrant.  It  is  affirmed  that  the 
party  cannot  have  recourse  to  this  form  of 
action,  because  he  is  liable  to  be  rated. 
But  surely  a  party  is  not  rateable  when 
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there  is  no  subject-matter  on  which  the  rate 
can  operate ;  and  there  can  be  no  necessity 
for  making  an  appeal,  when  they,  to  whom 
it  is  said  the  appeal  should  be  made,  have 
DO  jurisdiction  whatever.  If  the  plaintiff 
were  rateable,  such  liability  may  perhaps 
be  the  subject  of  an  appeal ;  but  as  he  was 
not  rateable,  there  was  no  subject-matter 
on  which  an  appeal  could  be  founded.  The 
caaea  to  which  he  would  call  the  attention 
of  the  Court,  shewed  clearly  that  the 
temedy,  under  circumstances  similar  to 
those  in  which  the  plaintiff  was  placed, 
waa  either  by  replevin  or  trespass.  The 
action  brought  by  Lord  Amherst  v.  Lord 
S€imimer}i{\\  was  trespass, for  taking his(the 
plaintiflTs)  goods.  The  defemlant  justified 
the  taking  under  a  rate.  The  Court  per- 
ceives that  there  the  action  was  maintain- 
able, without  an  appeal  to  the  quarter 
aeasiona  in  the  first  instance  ;  and  in  like 
manner,  the  plaintiff,  not  having  property 
of  a  rateable  nature,  may  try  the  question 
by  tliat  description  of  action  which  he  has 
■ought,  or  by  trespass.  When  a  rate  is 
laid  in  such  irregular  manner  as  that  in 
which  it  has  been  imposed  on  the  plaintiff, 
it  may  be  treated  as  a  nullity.  In  The 
King  V.  Newcomb{2\  the  Court  refused  to 
grant  a  mandamus  directed  to  certain  Jus- 
tices, compelling  them  to  issue  a  warrant  of 
distress  to  levy  a  poor-rate,  because  such 
rate  was,  from  the  manner  in  which  it  was 
published,  a  nullity.  A  similar  doctrine  is 
field  by  Mr.  Nolan,  in  his  book  on  the 
Poor  Laws,  256 ;  it  is  there  said,  that  if 
the  rate  is  void,  those  who  are  rated  may 
treat  it  as  a  nullity.  Hutchius  v.  Chambers 
(JSi)  waa  cited  in  The  King  v.  Nervcomht  and 
it  was  probably  upon  an  extra-judicial  dic- 
tum of  Lord  Mansfield,  in  the  former,  that 
the  opposite  party  meant  to  rely. 

The  4drd  of  Eliz.  c.  2.  s.  1.  authorizes 
the  churchwardens  and  overseers,  or  the 
greater  part  of  them,  to  raise  competent 
aums  of  money  for  and  towards  the  neces- 
aary  relief  of  the  lame,  impotent,  old,  blind, 
&c.  to  be  gathered  out  of  the  parish,  ac- 
cording to  the  ability  of  the  same  parish. 
But  how  are  they  liable,  who  have  no  visi- 
ble property ;  by  what  measure  or  standard 
ia  a  rate  to  be  imposed  on  them  ?     A  rate 

(1)  t  Term  Rep.  37 «. 
(S)  4  Term  Rep.  368. 
(3)  1  Barr.  580. 


can  only  affect  those  who  have  local  visible 
means ;  no  person  is  liable  to  be  rated  as  a 
mere  inhabitant ;  he  must  be  an  inhabitant 
having  certain  property  liable  to  be  rated. 

[Alderson,  J. — Every  inhabitant,  hav- 
ing visible  property,  is  primd  facie  liable  to 
his  proportion,  according  to  the  ability  of 
the  parish.  If  he  be  rated  improperly,  he 
can  have  relief.  If  he  were  not  rated  at 
all,  it  may  be  a  subject  of  complaint.] 

According  to  the  arguments  of  the  oppo- 
site party,  the  residents  in  the  parish  poor- 
house  may  be  rated  as  the  possessors  of 
visible  property :  the  plaintiff  should  be 
considered,  in  point  of  law,  as  having  no 
personal  property  liable  to  be  rated ;  aa 
having  nothing  on  which  a  rate  can  operate. 
The  question  was  not  at  all  of  inhabitancy, 
it  was  whether  an  apothecary,  who  used 
drugs  in  the  manner  stated  in  the  special 
case,  could  be  said  to  have  a  stock  in  trade 
on  which  a  rate  could  be  imposed.  The 
question  of  inhabitancy  may  for  a  moment 
be  put  entirely  out  of  the  question;  and  the 
point  would  be  clearly  reducible  to  this, 
that  if  a  party  be  rated  for  property,  which 
is  clearly  in  its  own  nature  not  rateable  at 
all,  he  may  raise  a  discussion  in  the  courts 
by  replevin  or  trespass. 

[TiNDAt,  C.  J. — The  drift  of  your 
argument  is,  that  the  plaintiff  used  the  drugs 
in  question  as  mere  auxiliaries  and  adjuncts 
to  his  professionof  apothecary  and  surgeon.] 

Exactly  so,  he  used  the  drugs  merely  as 
auxiliaries  in  the  exercise  of  his  skill  and 
intelligence ;  and  it  was  never  supposed  that 
a  man  was  liable  to  be  rated  for  the  mere 
exercise  of  these  qualities.  The  question 
raised  by  the  special  case  is  not  in  what 
mode  the  plaintiff  dispensed  his  medi- 
cines when  he  was  in  attendance  as  apothe- 
cary, nor  as  to  the  charges  which  he  made 
for  them  :  but  the  question  is,  as  to  the 
form  in  which  they  were  dispensed.  The 
plaintiff  is  not  like  a  tradesman,  by  whose 
mgenuity  and  skill  various  articles  are  im- 
proved and  made  fit  for  general  use  ;  he  is 
not,  for  instance,  like  a  turner,  who  works 
up  wood  and  increases  its  value,  and  adapta 
it  to  general  sale.  The  situation  of  the 
plaintiflT  is  quite  the  reverse,  for  he,  by  the 
exercise  of  his  ingenuity  and  skill,  renders 
the  articles  (the  drugs)  unfit  for  general 
sale  and  ordinary  purposes,  by  appropriat- 
ing them  to  tome  certain  object,  and  to 
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some  precise  specific  end.  T/ie  King  ▼• 
SUtrti/anl  (4)  shews  that  an  attorney  is  not 
rateable  in  respect  of  his  profits  and  fees  of 
his  profession  ;  the  ground  of  the  exemp- 
tion is,  that  an  attorney  is  not  paid  for 
manual  labour,  but  for  his  judgment  and 
professional  skill. 

Milnard  v.  Caffin(5)  also  proves,  that 
where  a  party,  who  has  no  rateable  pro- 
perty, has  been  assessed  to  the  poor,  he 
may  support  the  action  of  replevin.  There 
may  be  many  things  which  may  be  valuable, 
and  yet  a  party  is  not  rateable  in  respect  of 
them.  In  The  King  v.  White  (^(y),  the  Court 
decided  that  money  was  not  rateable;  and 
Lord  Kenyon,  who,  in  the  beginning  of  the 
argument,  was  inclined  to  be  of  a  different 
opinion,  expressed  doubts  of  the  correct- 
ness of  such  opinion,  and  intimated  his 
satisfaction  at  that  part  of  the  rate  being 
quashed.  The  drugs  of  an  apothecary 
surely  could  not  be  said  to  be  more  a  stock 
in  trade  than  the  pens  of  an  attorney,  or 
the  instruments  of  a  surgeon.  It  was  not 
for  their  manual  labour,  but  for  their  ability 
and  skill,  such  persons  were  paid.  The 
special  case  also  states,  that  the  plaintiff 
never  administered  his  medicines  except 
when  he  himself  was  present.  It  was  then 
his  duty  to  discover  by  his  ability  and 
judgment  the  various  symptoms  of  the 
disease,  and  administer  medicine  accord- 
ingly, and  his  remuneration  was  in  the 
gross  compounded  of  the  charges  made  for 
the  exercise  of  such  talent,  and  not  for  the 
applicntion  of  that  which  is  here  called  his 
stock  in  tr.ide.  It  is  true  that  an  apothe- 
cary may  bo  a  trader  and  sell  drugs,  and  if 
he  buy  them  at  one  price,  and  sell  them  at 
another,  he  may  perhaps  be  rateable  to  the 
poor.  But  here  the  special  case  excludes 
all  idea  of  the  plaintiff  dealing  in  such 
manner.  If  the  plaintiff  dealt  in  such  way 
as  persons  generally  deal  with  what  is  called 
a  stock  in  trade,  he  may  be  liable  to  the 
rate ;  and  it  may  be  also  admitted,  that 
when  an  article  is  prima  facie  one  of  trade, 
and  a  source  of  profit,  the  onus  of  proving 
the  reverse  lies  on  the  party  using  the  arti- 
cle in  question  ;  but  such  is  not  the  case 
here.     The  plaintiff  has  used   the   drugs 


(4)  7  Terra  R«'p.  (>0. 
(.'))  2  Black.  K>:>0. 
i6)  4  Term  Hep.  771. 


merely  at  the  Aaxiliaries  and  adjimcto  of  a 
liberal  profesaion,  and,  having  nothing  which 
renders  him  liable,  he  cannot  he  included  ia 
the  rate.  When  under  such  circumstances 
he  is  distrained  upon,  his  legal  remedy  is 
by  replevin  or  trespass.  The  verdict 
should,  therefore,  be  entered  up  for  the 
plaintiff. 

Merenfelher,  Serj.,  contra. — There  were 
two  topics  submitted  to  the  consideration 
of  the  Court : — first,  wliether  this  action 
could  be  maintained  at  all ; — and,  second, 
whether  under  the  circumstances  the  party 
was  possessed  of  such  description  of  pro- 
perty as  would  render  him  liable  to  be  ral 
in  respect  of  it.     It  would  be  easy  to 
tinguish  this  from  the  current  of  cases  whiel^ 
had  been  decided  from  the  earliest  period, 
upon  the  statute  43  of  Elizabeth.     Under 
that  statute,  c.  2.  s.  1,  tlie  church wardeisa 
and  overseers,  or  the  greater  part  of  them, 
are  authorised  to  raise  weekly,  or  otherwise, 
by  taxation  of  every   inhabitant,  parson^ 
vicar,  and  of  every  otlier  occupier  of  landii 
houses,  &c.  in  the  sakl  parish,  in  such  com- 
petent sum  or  sums,  for  and  towards  die 
necessary  relief  of  the  lame,  impotent,  old, 
blind,  &c.  to  be  gathered  out  of  the  parish, 
according  to  the  ability  of  the  same  pariib. 
Here,  therefore,  is  a  right  to  assess  eadi 
inhabitant  according  to  bis  ability,  and  the 
occupier  according  to  his  occupation  in  tbe 
parish.      This  is   shewn  by  the  cases  of 
The  King  v.  Gosse{7\  and  The  Kingf. 
North  Curry (8),  and  JVie  King  v.  Frffer^  in 
note  there;  but  it  should  be  recollected  tbst 
all  these  are  cases  of  appeal.  The  inhabitant 
is  liable  in  right  of  his  local  visible  pro- 
perty  in  the  parish,  for  this  is  the  interpre- 
tation which  the  law  puts  upon  the  wordi, 
'according  to  the  ability  of  the  same  parish.' 
This  shews  the  subject  to  be  merely  one  is 
to  the  extent  of  the  property  to  be  rated,  and 
reduces  the  question  to  one  of  jurisdiction. 
It  was  upon  this  ground  tliat  Milnrordf' 
Coffin  was  decided  ;  there,  the  Justices  hsd 
no  jurisdiction.     The  question  was  oneol 
occupation,  and  the  party  rated  was  not  v 
occupier.     Gould,  J.  there  said — '*  Alltbi 
related  to  the  assessment  of  lands  not  in  ll 
occupation  of  the  plaintiff  was  corais  • 
judice :    the  Justices,  therefore,  exceed 

(?)  7  B.  &  C.  60 ;  «.  c.  6  Uw  Jourti.  MX. 
(8)  4  B.  &  C.  953 ;  8.  c.  4  Law  Joutd.  M.C. 
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irbdiction,  and  their  determination  is 
f •"  MUward  V.  Caffin  was,  therefore, 
distinguishable  from  the  case  now 
the  Court,  as  there  the  Justices  had 
■diction  whatever.  Lord  Amherst  v. 
omers  was  also  decided  on  a  similar 
le.  There,  the  entire  question  was 
>ecupation;  and  it  was  clear,  that  the 
fdid  not  occupy  at  all.  The  King 
*eomb  was  also  a  case  of  the  same  de- 
•o,  for  the  rate  there  was  a  nullity  ; 
ras  in  it  a  radical  defect,  which  no- 
»uld  cure.  The  doctrine,  that  re« 
or  trespass  could  be  supported  only 
the  Justices  had  no  jurisdiction,  was 
ed  on  the  observation  of  Lord  Mans- 
I  Hutching  V.  Chamhen  (9).  It  was 
lid,  by  that  learned  and  eminent  per- 
ihat  all  about  the  rates  is  clearly  out 
present  case,  for  if  they  are  bad,  the 
who  thought  themselves  aggrieved 
have  appealed."  The  same  doctrine 
lin acted  on  in B(mnellv,Beighton{lO), 
ras  an  action  of  trespass  for  taking 
intiff's  goods  ;  the  defendants  jnsti« 
der  an  Inclosure  Act.  Lord  Kenyon 
The  legislature  have  established  a 
nore  convenient  forum,  (the  Quarter 
IS,)  where  these  questions  may  becan- 
,  and  where  proper  inquiry  may  be 
'his  Court  has  always  disclaimed  en- 
nto  any  question  respecting  the  quan- 
the  rate,  in  an  action  of  trespass ;  but 
if  referred  the  parties  to  the  Sessions, 
tribunal  which  the  legislature  have 
ly  appointed  for  that  purpose."  The 
le  was  again  also  recognized  in  Z)iir- 
Boyt  (11).  That  was  an  action  of  tres- 
>r  seizing  and  converting  the  plain* 
:attle.  The  defendant  pleaded  the 
1  issue.  The  principal  objection  to 
e,  in  opposition  to  which  the  action 
inded,  was,  that  it  was  prospective— 
•rd  Kenyon  :  "  The  short  answer  to 
lion  is  furnished  by  the  case  of  Hut' 
\  Chambers;  this  authority,  which 
ivenience  as  well  as  reason  and  law 
foundation,  is  directly  in  point.  On 
ihority  of  that  case,  I  am  dearly  of 
I,  that  the  plaintiff'  should  have  ob- 
to  this  rate,  by  appealing  to  the 
T  Sessions,  and  having  waived  mak- 

(9)  1  Burr.  580. 

(10)  5  Term  Rep.  183. 
(u)  6  Term  Rep.  580. 


ing  his  objection  there,  it  is  not  competent 
to  him  to  make  it  in  this  court."  The  other 
Judges  were  unanimously  of  the  same  opi- 
nion. This  doctrine  was  again  supported 
in  Cortis  v.  tite  Company  of  Proprietors  of 
the  Kent  Waterworks  {\Z),  That  was  an 
action  brought  by  the  plaintiff,  as  treasurer 
to  certain  commissioners  appointed  under 
an  act  of  parliament,  against  the  defendants, 
to  recover  assessments  made  by  the  com- 
missioners upon  the  defendants,  for  the  re- 
lief of  the  poor  of  the  parish  of  Woolwich, 
cleansing,  lighting,  &c.  One  objection  to 
the  plaintiff's  right  of  action  was,  that  there 
was  too  much  uncertainty  in  the  specifica- 
tion of  the  property  rated ;  and  upon  that 
subject.  Bay  ley,  J.  said — "  That  was  a 
ground  oi  appeal,  and  it  is  not  competent 
to  these  parties  to  make  it  a  ground  of 
objection  in  this  action.  Hulchins  v.  Cham" 
hers  is  an  express  authority  to  shew  that 
that  objection  could  only  be  made  by  way 
of  appeal."  Littledale,  J.  expressed  a 
similar  opinion,  and  referred  to  the  same 
case.  The  tendency  of  the  late  Lord  Ten- 
terden's  mind  to  support  this  doctrine,  was 
equally  manifested  in  Fan/celt  v.  FowUs^ 
Bart,{  1 S).  That  was  a  case  of  a  conviction, 
on  which  a  distress  warrant  was  granted, 
and  the  sheep  of  the  plaintiff  were  seized, 
which  was  the  alleged  trespass  for  which 
the  action  was  brought ;  the  plaintiff  was 
nonsuited,  and,  in  confirming  the  nonsuit. 
Lord  Tenterden  said,  "  For  some  time 
I  was  disposed  to  think  this  case  analogous 
to  some  that  have  arisen  on  the  poor  laws, 
in  which  it  has  been  held,  that  if  a  person, 
not  an  occupier  or  resident  within  a  given 
parish,  be  there  rated  to  the  relief  of  the 
poor,  and  hisgoodsare  distrained  for  the  rate, 
he  may  maintain  an  action  against  the  party 
levying.  But,  in  those  cases,  there  was  an 
*•  entire  want  of  jurisdiction" — here,  the  Jus- 
tice had  jurisdiction :  thus,  it  was  perfectly 
clear,  tliat  tl)e  entire  current  of  authorities 
to  which  he  referred,  had  been  uniformly 
decided  upon  the  authority  of  the  dictum 
of  Lord  Mansfield  in  Hutchins  v.  Chambers; 
and  all  these  cases  went,  without  a  single 
exception,  to  shew  that  the  plaintiff's  remedy 
should  be  by  appeal  in  the  first  instance ; 
and  not  by  action  in  this  court.     It  being 

( 12)  7  B.  &  C.  314 ;  s.  c.  b  Law  Jouro.tM.C.  106. 

(13)  7  B.  &  C.  395 ;  t.  c.  6  Law  Joum.  M.C.  44. 
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deiur,  diat  the  plaintiff  occupying  a  house 
and  garden,  is  liable  as  such  occupier;  it  is 
equally  clear  that  he,  as  an  inhabitant,  is 
liable  in  right  of  his  stock  in  trade  or  per- 
sonal property.  Now,  his  drugs  are  his  stock 
in  trade.  Surgeons  and  apothecaries  have 
been  rated  to  the  parish  poor,  for  the  last 
100  years,  in  right  of  such  stock ;  they 
have  uniformly  paid  such  rates.  The  plain- 
tiff himself  and  his  partner  were  similarly 
rated,  and  they  paid.  To  this  weight  of 
authorities,  the  adverse  party  could  oppose 
only  one  case,  that  of  the  attorney,  but  there 
was  no  analogy  between  them.  The  attor- 
ney had  no  stock  in  trade,  he  was  not  rated 
for  his  pens  and  paper — he  made  no  profit 
by  them — they  could  not  be  called  stock  in 
trade ;  it  may  be  admitted,  that  he  was  not 
liable  for  his  fees  and  profits  of  his  profes- 
sion, as  these  were  acquired  by  his  ability 
and  skill.  Neither  was  the  apothecary  liable 
in  respect  of  his  ability  ;  but  the  question 
was,  how  much  he  made  by  his  drugs,  and 
how  much  by  his  skill  ?  Such  division  may 
be  easily  made  ;  his  profits  on  the  drugs 
which  he  sold  may  be  easily  ascertained. 
The  amount  may  be  easily  computed  by  the 
Justices,  who  have  jurisdiction  at  the  Ses- 
sions. It  has  been  said,  that  the  plaintiff 
dispensed  medicines  to  none  except  his 
patients  ;  but,  the  5th  section  of  59  Geo.  d. 
c.  19  !•,  the  Apothecaries  Act,  would  compel 
him  to  sell  them  to  any  person  or  persons 
whatever,  under  a  penalty  of  51,  for  the  first 
offence,  if  he  could  not  shew  a  satisfactory 
reason  for  the  refusal. 

[TiNDAL,  C.  J. — One  name  for  a  drug- 
gist is  to  this  day  a  drysalter.] 

[Park,  J. — The  grocers  were  originally 
apothecaries  ;  they  of  course  sold  medicine 
to  all.] 

Under  all  circumstances  it  was  clear, 
that  the  plaintiff's  drugs  were  stock  in  trade, 
on  which  he  was  rateable  ;  consequently, 
that  the  Justices  had  jurisdiction,  and  the 
plaintiff,  if  dissatis»fied  with  the  mode  of 
rating,  should  have  appealed  in  the  first  in- 
stance to  the  Quarter  Sessions,  and  not  have 
brought  his  action  in  this  court.  The  ver- 
dict, therefore,  should  be  entered  up  for  the 
defendant. 

jyUde,  Serj.f  in  reply. — It  must  still  be 
admitted,  that  the  overseers  had  no  right  to 
assess  the  plaintiff  as  an  inhabitant,  upon 
what  they  call  his  stock  in  trade ;  for,  sup- 


ponng  that  he  ought  to  be 
occupier,  for  that  which  he  oecafned,  jet 
when  they  assessed  him  ai  an  inhabitant,  in 
reference  to  niatter  from  which  he  was  not 
liable  to  be  rated,  they  clearly  did  that 
which  they  had  no  authority  to  do;  and, 
consequently,  they  had  no  juriadictioo.     In 
Milward  v.   Caffin^  the  party  was  clearly 
liable  to  be  rated  for  aomething,  and  the 
rate  was  good  for  that  part  which  he  occu- 
pied, and  bad  for  that  which  he  did  not. 
There,  it  should  be  remembered,  the  action  ^ 
of  replevin   was  supported.    Hutckuu  v^    , 
Chambers  was  no  authority  at  all  upon  tk 
subject.    Lord  Mansfield  merely  says,  (1 
there  were  certain  incidents,  and  certa^^ 
matters  relating  to  rates,  and  which  shou^^ 
be  discussed  at  the  Quarter  Sessions.  Bt^^ 
nel  V.  Beighton,  was  a  mere  matter  of  ac- 
count.  In  Durrani  ▼.  Boys^  the  Court  t9/, 
that,   it  does  not  sufficiently  appear  t&ac 
there  is  anything  illegal  on  the  face  of  tbe 
rate,  and  that  this  is  one  of  a  class  of  ioci- 
dents  attendant  upon  rates  which  sliould  be 
discussed  at  the  Sessions,  and  not  in  tbe 
superior   courts.      The   same   observation 
may  be  applied  to  CoritM  v.  the  Compawitj 
Proprietors  of  the  Kent  Waterworks,  But  the 
present  case  is  not  affected  by  those  cited.  It 
is  quite  independent  of  them.     It  owes  iti 
origin  to  the  mistake  of  the  overseers  who 
have  rated  the  plaintiff,  who  had  noratesble 
property,  and  who  have  erroneously  sup- 
posed that  to  be  a  stock  in  trade,  which  is 
a  mere  auxiliary  for  the  carrying  on  of  s 
liberal  profession. 

TiNDAL,  C.  J. — Of  the  two   questioM 
which    have   been   submitted   to   the  con- 
sideration of  the  Court,  one  is,  whether  tbe 
plaintiff  is  entitled  to  maintain  this  sction, 
he  not  having  applied  in  the  first  instsocf 
to  the  Quarter    Sessions.     One   mode  o 
coming  to  a  decision  on  the  subject,  it  r 
ascertain  the  fact,  whether  the  Justices  hsT 
or  have  not,  jurisdiction  ;  for,  if  they  hr 
it  follows,  from  the  authorities  cited,  and, 
deed,  from  the  general  convenience  of 
thing,  that  the  plaintiff  should,  in  tlie 
instance,    have   appealed    to    the   Qiv 
Sessions,  and  not  have  brought  his  acti 
this  court.    I  am  decidedly  of  opinion 
they  have  jurisdiction  ;  and,  consequ 
that    this   action    cannot    be    nnaint 
That  the  nature  and  amount  of  the  r 
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cognisable  by  the  Justices,  is,  I  think,  clear 
from  the  statute  itself,  c.  2.  s.  I .  What  are  its 
"Words?  It  auth6rizes  the  chturch wardens 
and  overseers  "  to  raise  weekly  or  other- 
urise,  by  taxation  of  every  inhabitant,  parson, 
iricar,  and  of  every  other  occupier  ot  lands, 
lK>U8es,''&c.,  and  it  concludes  with  the  words, 
** according  to  the  ability  of  the  same  parish." 
7he  occupier  is  liable  as  occupier,  and  the 
liability  of  the  inhabitant  is  measured  by 
Ills  visible  local  property  in  the  parish.  As 
it  appears  to  me,  there  are  two  distinct  sub- 
ject-matters on  which  the  rate  may  operate ; 
the  one  is  the  inhabitant,  who  is  rateable 
according  to  his  visible  local  property;  the 
other  is  the  occupier,  who  is  rateable  in 
reapect  of  that  which  he  occupies.  Now, 
bow  does  the  plaintiff  stand — is  he  an  inha- 
bitant, or  is  he  an  occupier  ?  The  special 
case  finds  that  he  is  both.  Miiward  v. 
Caffin  was  a  dry  detail  of  facts.  The  Jus- 
tices there  had  no  jurisdiction,  for  the 
plaintiff  did  not  occupy  that  for  which  he 
was  rated.  But  if  the  question  was  whe- 
ther he  was  properly  rated,  that  would  be 
cc^isable  by  the  Justices,  and  they  would 
have  jurisdiction  at  the  Sessions.  In  my 
opinion,  the  plaintiff  is  liable  as  an  inhabi- 
tant, in  respect  of  his  visible  local  property 
in  the  parish  ;  though  his  rate  may  be  re- 
duced to  little  or  nothing,  through  the 
medium  of  the  Quarter  Sessions.  I  do  not 
deem  it  necessary  to  say  anything  with  re- 
gard to  the  second  subject,  as  I  am  clearly 
of  opinion,  that  this  action  is  not  maintain- 
able. 

Park,  J. — I  am  also  of  opinion,  that 
the  plaintiff  has  mistaken  his  course,  in 
coming  to  this  Court  upon  this  occasion. 
It  is  unnecessary  to  give  an  opinion  on  the 
other  subject,  until  it  is  brought  properly 
before  us. 

BosANQUET,  J. — The  real  question  here 
if,  lias  there  been  an  excess  of  jurisdiction? 
for,  according  to  the  words  of  the  statute  of 
Blisabeth,  each  inhabitant  is  rateable  accord- 
ing to  his  ability  ;  that  is,  his  visible  local 
property  in  the  parish.  Now,  the  plaintiff 
is  an  inhabitant  having  visible  property 
within  the  parish  ;  therefore,  he  is  rateable 
according  to  his  ability :  and  of  this  ability 
who  can  be  such  good  judges  as  the  over- 
seers ?  The  plaintiff  should,  therefore,  have 
appealed  in  the  first  instance  to  the  Quarter 
Sessions,  and  not  have  brought  his  action  in 


this  court ;  besides,  if  we  were  to  entertain 
this  action,  we  may  be  deciding  on  matters 
beyond  our  jurisdiction  :  for  those  cases  of 
which  the  Quarter  Sessions  take  cognizance, 
go  in  the  next  instance  to  the  Court  of 
King's  Bench.  I  will  not  at  present  give 
any  opinion  on  the  other  point,  as  I  think 
the  action  is  not  maintainable. 

Alderson,  J. — I  am  of  the  same  opinion. 
The  question  is,  whether  the  Justices  had 
jurisdiction.  If  they  had,  the  mode  of  pro- 
ceeding adopted  by  the  plaintiff,  is  irregular 
and  informal :  he  should  have  appealed  to  the 
Quarter  Sessions  in  the  first  instance,  and 
have  gone  thence  to  the  Court  of  King's 
Bench.  The  words  of  the  statute  of  Eli- 
zabeth are  decisive  on  the  subject :  they 
authorize  the  churchwardens  to  raise  by  tax- 
ation ofevery  inhabitant,  t^c. ;  and  the  plain- 
tiff is  stated  in  the  special  case  to  be  an  in- 
habitant. The  powers  of  the  overseers  to 
tax  every  inhabitant  of  the  parish,  according 
to  the  ability  of  the  parish,  are  unquestioned, 
and  they  are  not  affected  by  anything  we 
know  of.  'i1iis  explains  Miiward  v.  Caffin, 
The  party  there  was  rated  in  respect  of 
some  local  property,  which  was  in  his  oc- 
cupation, and  of  some  which  was  out  of  it, 
he  having  leased  it  to  others ;  it  is,  there- 
fore, evident,  that  when  he  paid  the  rate  for 
that  part  which  was  in  his  occupation,  the 
rate  for  the  remainder  not  occupied  by  him 
was  a  nullity,  and  there  was  no  general  ju- 
risdiction ;  it  was  a  mere  question  of  oc- 
cupation. The  overseers  said.  You  are  an 
occupier  ;  he  said,  he  was  not.  It  should 
be  also  remembered,  that,  in  the  case  before 
the  Court,  it  was  competent  to  the  Justices 
at  the  Quarter  Sessions  to  amend  and  cure 
the  defect  in  the  rate ;  and  if  they  had  power 
to  amend,  they  had  a  general  jurisdiction. 
If  this  action  were  to  be  maintained,  we 
should  be  going  the  great  length  of  saying, 
that  all  the  inhabitants  of  the  parish  were 
not  rateable.  I  am,  therefore,  of  opinion, 
that  the  Justices  had  a  general  jurisdiction, 
as  every  inhabitant  was  primd facie  rateable. 
I  will  give  no  opinion  on  the  second  point, 
though  I  entertain  a  strong  one,  as  it  has 
not  been  brought  properly  before  the  Court. 

Ferdictfor  the  defendant. 
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1838.     > 
Jan.  80,  y 


THE   KIKO  V.  THE  JUSTICES  OF 
SOMERSETSHIRE. 


Friendly  Societie». 

The  provisions  of  the  10  Geo.  4.  c.  56* 
#.  6.  do, not  apply  to  societiei  established  be^ 
fore  tfie  passing  of  that  act, 

Erie  shewed  cause  against  a  rule  nisi  ob- 
tained by  TioU  Pra/t,  calling  u  pon  the  J  ustices 
of  Somersetshire  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  directed  to  them, 
commanding  them  to  enrol  and  confirm  the 
rules  of  the  Friendly  Society  of  Marksbury 
and  Stanton  Prior,  in  the  said  county. 

The  afRdavit  on  which  the  rule  nisi  was 
granted,  stated,  that — The  said  Society  of 
Marksbury  and  Stanton  Prior  was  insti- 
tuted and  established  at  the  house  of  the 
late  James  Hart,  apothecary,  in  the  said 
county  of  Somerset,  long  previous  to  the 
year  1829 ;  and,  as  he  has  been  informed 
by  several  of  its  members,  and  which  infor« 
mation  he  believes  to  be  true,  that  the  said 
society  was  instituted  and  established  in  the 
year  1 784,  and  the  rules  of  the  said  society 
were  duly  enrolled  at  a  General  Court  of 
Quarter  Sessions,  held  at  the  city  of  Wells, 
in  and  for  the  said  county  of  Somerset,  on 
the  dOth  of  April  1794,  pursuant  to  the 
3d  Geo.  3.  c.  54  ;  and  that,  pursuant  to  the 
act  of  parliament  made  and  passed  in  the 
lOtli  year  of  tlie  reign  of  Geo.  4.  c.  5^^  in- 
tituled, *'  An  Act  to  consolidate  and  amend 
the  Laws  relating  to  Friendly  Societies," 
the  said  rules  were,  on  the  31st  of  Septem- 
ber last,  amended,  pursuant  to  the  provi- 
sions of  the  said  last- mentioned  act,  and 
duly  certified  by  the  barrister-at-law  ap- 
pointed to  certify  the  rules  of  savings 
banks ;  and  that  the  copy  and  duplicate 
were  respectively  signed  by  three  of  a  com- 
mittee appointed  by  the  said  society,  and 
by  the  clerk  to  the  said  society,  and  were 
left  with  Edward  Coles,  Esq.,  the  clerk  of 
the  peace  for  the  said  county  of  Somerset, 
previously  to  the  day  appointed  for  holding 
the  Court  of  Quarter  Sessions  in  and  for 
the  said  county  of  Somerset,  in  the  month 
of  January  1832,  for  the  purpose  of  being 
laid  before  the  Justices  of  such  county,  in 
order  that  the  same  might  be  enrolled  and 
confirmed  at  such  Quarter  Sessions,  pur- 
suant to  the  provisions  of  the  statute  10 
Geo.  4.  c.  56  ;  and  that  the  said  Edward 


Coles  wrote  and  sent  a  letter  to  the  clerk  of 
the  said  society,  in  the  words  or  to  the  ef- 
fect follow  ip  g : — 

**  Taunton,  January  28,  1832. 

"  Marksbury  and  Sunton  Prior  Friendly 
Society. — Herewith  I  return  you  the  rules 
of  this  society,  and  have  to  inform  you,  tlut 
the  Court  of  Quarter  Sessions  will  not  allow 
and  confirm  the  same,  until  tables  of  the 
payments  to  be  made  by  the  members,  and 
of  the  benefits  to  be  received  by  them,  are 
framed  and  added  thereto,  and  a  certificate 
obtained  and  indorsed  beneath,  under  the 
hand  of  some  competent  person,  such 
Mr.  Finlaison,  Actuary  of  the  Nations 
Debt,  or  Mr.  Morgan,  Actuary  of  the  Equi 
table  Insurance  Office,  that  such  tables 
be  adopted  with  safety  to  all  parties  co%^* 
cerned,  and  as  required  by  the  6  th  sectioir 
of  10  Geo.  4.  c.  56. 

'*  I  am.  Sir,  your  obedient  servant, 

"  Edward  Coles, 
"  Clerk  of  the  Peace." 

The  following  is  a  copy  of  the  afBdavit 
filed  on  behalf  of  the  Justices : — "  The  Right 
Honourable  Henry  Hobhouse,  of  Hadspen, 
in  the  county  of  Somerset,  one  of  His  Ma- 
jesty's Justices  of  the  Peace  in  and  for  the 
said  county,  maketh  oath  and  saiili,  that  be 
was  chairman  of  the  Court  of  General  Quar- 
ter Sessions  of  the  Peace,  held  in  and  for 
the  said  county  in  April  last,  when  a  motioD 
was  made  by  counsel  for  the  enrolment  and 
confirmation  of  rules  of  the  Friendly  So- 
ciety of  Marksbury  and  Stanton  Prior, 
under  the  act  10  Geo.  4.  c.  56,  which  rules 
had  (as  was  stated  to  the  Court  by  the 
clerk  of  the  peace)  been  left  with  him  pre- 
viously to  the  last  January  session ;  sod 
the  Court  having  considered  the  same,  re- 
fused to  enroll  and  confirm  the  same,  be- 
cause it  did  not  appear  to  the  Court,  that 
the  tables  of  the  payments  to  be  made  to 
the  members,  and  of  the  benefits  to  be  re- 
ceived by  them,  could  be  adopted  with 
safety  to  all  persons  concerned,  according 
to  section  6.  of  the  said  act;  and  althot^ 
the  counsel  contended,  that  this  clause  did 
not  extend  to  societies  established  before 
the  passing  of  the  said  act,  it  appeared  to 
the  Court  to  be  one  of  the  provisions  to 
which,  by  the  39th  and  40th  sections  of  the 
same  act,  such  old  societies  are  required  to 
conform." 

The  question  for  the  opinion  of  theCoart 
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whether  the  provisions  of  the  6th  sec- 
tion of  10  Geo.  4.  c.  56.  applied  or  extend- 
ed to  societies  established  before  the  passing 
of  the  10  Geo.  4.  c.  56.  (19  June  1829,)  and 
duly  enrolled  under  the  statutes  then  in 
ibrce* 

The  Court  were  of  opinion,  that  the 
provisions  of  the  6th  section  of  the  10 
Geo.  4.  c.  5G,  did  not  apply  or  extend  to 
societies  established  before  the  passing  of 
that  act,  but  only  to  societies  formed  afler 
that  time ;  and  accordingly  made  the 

Rule  for  a  mandamus  absolute. 


Taunton,  J. — Unless  the  party  went  be- 
fore the  Magistrate  and  complied  with  the 
terms  of  the  third  section,  it  is  perfectly 
clear  that  he  is  not  entitled,  for  it  is  en- 
acted, that  no  action  or  summary  proceed- 
ing shall  be  maintainable,  except  that  has 
been  done. 

LiTTLEDALE,  J. — Why  should  we  desire 
the  Justices,  to  meet  without  its  being 
stated  to  us  that  all  the  requisites  have 
been  complied  with  ? 

Rule  enlarged,  to  enable  the  applicant 
to  make  an  affidavit  of  the  facts, 
in  case  he  had  complied  with  the 
statute. 


ISS3.     < 


THE  KINO  V,  BATEMAN,  AND 
CERTAIN  OTHER  JUSTICES  Of 
KENT. 


Hundred — Summary  proceedings  against 
— Mandamus, 

A  mandamus  will  not  he  granted  to  direct 
Justices  to  hear  a  claim  against  the  hundred 
wuier  the  7  ^  S  Geo.  4.  c.  31.  f.  8,  unless 
the  applicant  shew  that  he  has  observed  the 
formal  directions  of  the  statute,  prescribed  by 
see.  3. 

A  rule  had  been  obtained  for  a  manda* 
mius  to  the  defendant,  and  certain  other 
Justices  of  the  Peace  for  the  county  of 
Kenty  to  appoint  a  special  petty  Session 
in  compliance  with  the  provisions  of  the 
7  &  8  Geo.  4.  c.  81.  s.  8. 

Shr  James  Scarlett  shewed  cause,  and 
contended  that  it  was  incumbent  on  the 
party  applying  for  the  mandamus  to  shew 
that  he  had  complied  with  the  requisites  of 
the  3rd  section ;  which  did  not  appear  in 
the  present  case. 

Piatt,  contrik,  in  support  of  the  rule, 
submitted  that  it  was  not  necessary,  and  re- 
lied upon  the  8th  section.  He  not  having 
given  notice,  and  complied  with  the  other 
provisions  of  the  Srd  section,  will  be  an 
objection  to  the  hearing  of  his  claim  when 
he  comes  before  the  petty  Sessions,  if  such 
should  turn  out  to  be  the  case ;  but  the 
present  application  is,  that  they  may  ap- 
point a  Session,  in  order  that  he  may 
there  establish  his  claim,  if  by  law  he  is 
entitled.  If  the  Court  refuse  a  mandamus, 
there  is  no  remedy. 

Nsw  Series,  II.— Mao.  Cas. 


1833.        7  THE    KINO  r.  THE  JUSTICES    ov 
Jan.  31.     )  HERTFORD. 

Sessions — Notice  of  Appeal. 

Where  an  appeal  is  respited  on  payment 
of  costs  by  tite  respondents,  the  order  of  the 
Court  made  at  that  Sessions,  is  sufficient  eoi- 
dence,  at  the  next  Session*,  that  the  parties 
were  properly  before  the  Court,  so  as  to  dii» 
pense  with  proof  of  notice  of  appeal, 

A  rule  had  been  obtained  for  a  man^ 
damus  to  the  Justices  of  Hertford,  to  enter 
continuances  and  (icar  an  appeal. 

It  appeared  that  the  appeal  had  been 
respited  on  payment  of  costs  by  the  re- 
spondent, and  that  the  notice  of  appeal 
was  then  handed  in  to  the  clerk  of  the 
peace,  that  he  might  draw  up  the  order 
for  that  purpose.  At  the  next  Sessions, 
this  order,  reciting  the  notice  of  appeal, 
was  put  in,  but  the  counsel  for  the  respon- 
dents called  upon  the  appellants  to  prove 
service  of  the  notice  of  appeal ;  and  the 
Justices,  on  that  not  being  done,  refused  to 
hear  the  appeal. 

Ryland  shewed  cause,  contending,  that  it 
was  requisite,  as  in  all  other  cases,  for  the 
appellants  to  prove  the  service  of  the 
notice ;  and  that  the  handing  the  notice  in 
to  the  clerk  of  the  peace  to  enable  him  to 
draw  up  the  order  for  respiting  the  appeal, 
was  no  admission  of  its  having  been  served. 

Piatt,  contra,  contended  that  it  was  ;  for 
unless  the  notice  of  appeal  had  been  given, 
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riihy  and  described  the  appeal  then 
:  at  the  appeal  against  that  order, 
he  Sessions,  when  the  appeal  was 
o,  the  respondent  parish  objected, 
rre  bad  been  no  proper  notice  of  in- 
to try  the  appeal,  as  the  notice  which 
en  served,  did  not  apply  to  any 
der  or  any  such  appeal  as  were 
escribed ;  of  this  opinion  were  the 

at  the  Sessions;  and  they»  there- 
^fused  to  hear  the  appeal. 
comb  now  shewed  cause,  and  con- 
that  the  Justices  were  right.  He 
ipon  the  case  of  Spitaf/ields  v. 
f(l),  where  it  was  held,  that  if  a 
I  a  township,  but  described  as  a 
tnd  no  appeal  is  had,  it  is  conclusive ; 
:  the  parish  at  large  might,  there* 
ve  appealed,  and  quashed  the  order, 
ipround  that  the  removal  ought  to 
en  to  the  hamlet.  And  he  cited 
ng  V.  Kirkhy  Stephen  (2),  to  the 
B^ct ;  consequently,  the  Sessions 
1  no  jurisdiction,  but  of  the  appeal 
'as  entered ;  and  of  the  hearing  of 
leal  there  had  been  no  notice. 
^11  (Solicitor  GeneralJ,  and  E.  F. 
«,  contrik. — The  cases  cited  shew 
issity  of  an  appeal ;  otherwise,  the 
ould  have  been  conclusive.  The 
od  the  paupers  were  delivered  to 
crs  of  the  particular  hamlet.  They 
'ere  the  parties  interested.  The 
it  large  could  not  appeal,  for  they 
t  interested.  The  notice  required 
tatute  9  Geo.  I.e.  7.  s.  8,  is  a  no- 

the  parish  or  place  making  the 
o  the  parish  or  place  from  which 
per  has  been  removed;  and  that 
ion  of  notice  has  been  given.  It  does 
lire  that  the  notice  should  be  by  the 
r  place  to  which  the  pauper  is  re- 


lAK,  C.  J. — The  notice  of  appeal 
ot  mislead  the  parties  to  whom  it 
iressed.  It  described  the  order  of 
BufiRciently  by  the  names  of  the 
»  the  parish  removed  from,  and 
of  the  parish  to  which  the  removal 
act  made,  although  the  order  pro- 
o  remove  to  the  parish  at  large. 

Vb.  Abr.  468  ;  8.  c.  f  Bott,  684. 
IT.  &  C.  664  ;  t.  c  f  fi<Ht,  687. 


The  removing  parish  is  estopped  by  its 
own  acts  in  both  cases  from  taking  this 
objection.  The  removal,  as  far  aa  the  or- 
der spoke,  was  to  the  parish  at  large.  The 
service  of  that  order  was  upon  the  hamlet. 
It  is  not  competent  for  the  parties  who 
thus  deal  with  their  own  order,  to  say,  that 
an  appeal  against  it  under  this  notice  shall 
not  be  heard. 

The  other  Judges  concurring — 

Rule  absolute. 


1833 
Jan 


133.     > 
.14.  3 


KIRK  0.  8TICKW00D. 


Bastardy — Parish  Officers. 

A  person  on  whom  a  Justice* s  order  had 
been  made  for  tJie  support  of  his  illegitimate 
child,  disobeyed  (he  order,  F(tr  such  disobe* 
dience  he  was  indicted  at  the  Sessions ;  tried^ 
and  convicted.  He  was  committed  to  prison^ 
to  be  brought  up  on  a  future  dayforjudg* 
ment ;  tlte  Court  recommending  that  an  at" 
rangement  should  be  made.  While  he  vas  m 
prison  he  arranged  to  pay  a  certain  sum ; 
part  to  be  paid  down,  the  remainder  to  be 
secured  to  the  parish  officers  by  his  promis* 
sory  note.  This  arrangement  being  made,  he 
was  brought  up  for  judgment ;  the  Court  were 
informed  a  settlement  had  been  made,  but  the 
terms  were  not  stated.  He  was  therefore 
fined  a  shilUng  and  discharged.  In  an  ac" 
tian  by  the  parish  officers  on  the  note — Held, 
that  the  action  was  maintainable ;  it  not  ap^ 
pearing  that  any  undue  advantage  had  been 
taken  of  the  defendant  while  he  was  in 
custody. 

Assumpsit,  on  a  promissory  note  for 
19^  I8f.  6d. 

Plea — Greneral  issue. 

On  the  trial,  at  the  Sittings  after  last 
term,  at  Guildhall,  before  Denman,  C.  J., 
the  following  appeared  to  be  the  principal 
facts : — 

The  defendant  was  the  alleged  father  of 
a  daughter  by  his  wife  before  their  mar- 
riage. For  some  time  he  contributed  to 
her  support ;  she  had  grown  up  to  wo- 
manhood, but  had  become,  and  continued 
insane.  The  defendant  refused  to  pay 
any  more.  A  Justice's  order  waa  obtained 
against  him«  ordering  him  to  pay  16L  Ss. 
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for  the  expenses  incurred  by  the  parish 
officers,  and  11».  6d.  weekly,  so  long  as 
she  should  continue  chargeable.  For  not 
obeying  this  order  he  was  indicted  at  the 
Sessions,  and  convicted.  He  was  commit- 
ted to  prison,  and  ordered  to  be  brought 
up  again  for  judgment ;  the  Court  recom- 
mending that  some  arrangement  should  be 
made.  While  he  was  in  prison,  an  ar- 
rangement was  made,  by  which  20/.  was 
paid  down  ;  and  the  note  now  sued  upon 
was  given  to  the  plaintiff,  who  was  the 
overseer.  On  a  following  day,  the  de- 
fendant was  brought  up  ;  and  the  Court, 
being  informed  that  a  settlement  had  been 
effected,  imposed  a  fine  of  Ix.  upon  him, 
and  he  was  discharged.  He,  at  this  time, 
made  no  complaint  of  the  terms  which  had 
been  put  upon  him. 

For  the  plaintiff,  it  was  contended,  that 
the  present  case  was  undistinguishable 
from  that  of  ^^e/e^v.  Wingfield{\),  There, 
the  note  sued  upon  was  ^r  the  expenses 
of  a  prosecution  by  parish  officers,  given 
at  the  recommendation  of  the  chairman  of 
the  Sessions  ;  and  the  giving  of  which  in- 
duced the  Court  to  diminish  the  punish- 
ment. 

For  the  defendant,  it  was  contended,  that 
the  circumstances  were  different,  as  there 
the  terms  of  the  arrangement  were  settled 
by  the  Court,  who  knew  what  sentence  it 
was  about  to  pass,  and  what  would  be  the 
proper  arrangement ;  here,  the  Court  knew 
nothing  of  the  terms,  and  had  not  protected 
the  defendant  against  any  advantage  being 
taken  of  his  situation :  and  that,  under  the 
particular  circumstances  of  the  case,  it  was 
impossible  to  know  whether  the  Court 
considered  them  proper  terms  ;  or  what, 
if  any,  had  been  the  abatement  of  the  in- 
tended punishment ; — consequently,  that 
the  note  had  been  obtained  from  the  de- 
fendant without  consideration,  and  while 
he  was  under  duress. 

The  Lord  Chief  Justice  was  of  opinion 
that  the  case  in  substance  was  not  distin- 
guishable from  that  of  Beeley  v.  Win^Jield ; 
but  he  reserved  the  point,  subject  to  which 
the  plaintiff  had  a  verdict. 

Kelly  now  moved  to  enter  a  nonsuit, 
and  renewed  the  objection  ;  especially  re- 
lying upon  the  expression  of  the  Court  in 
(1)  11  East,  46. 


that  case,  that  the  securities  thus  obtained 
by  parish  officers  should  be  viewed  with 
great  jealousy. 

Denman,  C.  J. — The  difference  which 
has  been  pointed  out  in  the  facts  does  not, 
to  my  mind,  shew  any  distinction  in  the 
principle  which  governed  the  case  cited« 
and  which  ought  to  govern  the  present. 
I'he  defendant  made  no  complaint  to  the 
Court  of  Quarter  Sessions  ;  he  had  an 
opportunity  of  so  doing  when  he  was 
brought  up ;  and,  on  the  trial  of  this 
cause,  he  did  not  shew  that  any  advantage 
had  been  taken  of  his  situation  to  o 
from  him  unfair  terms  of  arrangement. 

LiTTLEDALE,  J.,  Taunton,  J.,  and  Pa 
TESON,  J.  concurred. 

RuU  refuMed, 


rov.  23.  3 


BELL    AND     HEAD    0.    VTlOlt 
Nov.  23.    (  AND  DAVISON. 


Turnpike  Act — ContractM  by  Ckrh  to 
Trusteei, 

Two  persons  filkd  the  office  of  clerk  to  tk 
trustees  of  a  turnpike  road,  and  one  tmlff 
joined  in  executing  a  contract  on  the  pari  of 
the  trustees  : — Heldj  that  under  S  Geo*  4. 
c.  126.  «.  57,  both  such  clerks  should  htnt 
joined. 

Assumpsit,  brought  by  the  plainti£Fs,  is 
clerks  to  the  trustees  appointed  under 
an  act  of  parliament  passed  in  the  7  Geo. 
4.  c.  74,  "  for  making  and  maintaining  t 
turnpike  road  leading  out  of  the  Alston 
turnpike  road  at  Branch  End,  in  the  county 
of  Northumberland,  through  Calton  Aliin- 
dale  town  and  Allen  Heads  in  Cow's  Hill, 
in  the  county  of  Durham."  for  tolls  arisii^ 
from  certain  toll-gates  upon  that  road. 

The  action  was  brought  upon  a  contract 
made  between  the  trustees,  by  the  plaintiff 
Head,  who  was  one  of  their  clerks,  md 
the  defendants  ;  in  which  contract  the  de- 
fendant Davison  was  surety  for  Nixon. 

At  the  trial,  before  Mr.  Justice  Parke, 
at  the  last  Summer  Assizes,  a  verdict  wai 
found  for  the  plaintiffs,  the  defendant  Da- 
vison having  leave  given  to  move  to  set 
it  aside  and  enter  a  nonsuit, on  the  ground 
that  the  contract  should  have  been  signed 


THE  DUTIES  OF  MAGISTRATES. 


4A 


hf  both  iht  pUintiffi.  By  the  S  Geo.  3. 
e.  12G.  ••  57»  under  which  the  trustees 
nuied  in  the  local  act  were  directed  to 
proceed,  it  is  enacted,  '*  that  all  contracts 
s^ned  by  the  trustees  and  commissioners 
letting  such  tolls,  or  any  two  or  more  of 
them,  or  by  their  clerk  or  treasurer,  shall 
be  good,  valid,  and  effectual,"  &c.  It  was 
contended  at  the  trial,  that  by  the  words, 
^  their  clerk,"  was  meant  the  persons 
filling  the  office  of  *'  their  clerk,"  and  Uiat 
aM  both  the  plaintiffs  filled  that  office,  it 
was  necessary  that  both  should  have  signed 
the  agreement. 

Merewetfier,  Serj.f  having  obtained  a 
mle  fifit  to  enter  a  nonsuit  accordingly, 
'  Spankie,  Serj,^  now  shewed  cause,  and 
contended,  that  by  the  3  Geo.  4.  c.  1 26.  s.  74, 
power  being  given  to  the  trustees  to  sue 
in  the  name  of  their  clerk  or  clerh,  the 
contract  could  not  be  vitiated  by  being  exe- 
cuted by  one  clerk  only ;  that  the  signature 
of  one  might  be  taken  to  be  the  signature 
of  all,  in  the  same  manner  as  a  contract 
signed  by  one  of  the  members  of  a  part- 
nership firm  would  be  binding  upon  the 
others ;  and  that,  after  verdict,  the  signing 
by  either  of  the  clerks  was,  in  fact,  imma- 
terial, the  lessee  having  had  the  benefit  of 
the  contract. 

Mertweiher^  Serj, — The  power  to  enter 
into  this  contract  was  given  by  the  statute^ 
and  to  make  it  binding  on  a  surety,  it 
should  have  been  strictly  pursued.  The 
trustees  might  have  appointed  only  one 
derk,  but  having  appointed  two,  they  con- 
stitute but  one  agent,  and  must  join  in  any 
act  to  bind  the  trustees — Auditor  Curias 
eafe(l),  Salter  v.  Grotvenor  (Ji),  and  Jones 
r.Pmgk{S). 

Ti]rDAL,LoED  C.J.— However  reluctant 
I  may  feel  to  yield  to  this  objection,  which 
is  at  variance  with  the  justice  of  the  case, 
I  cannot  think  that  where  two  persons  are 
appointed  to  fill  the  office  of  clerk,  their 
principals  can  be  bound  in  a  contract  by 
the  signature  of  one  only.  By  the  common 
hiWy  there  could  have  been  no  lease  in  a 
case  of  this  kind,  except  under  seal.  By 
S  Geo.  4.  c.  126.  s.  67,  it  is  enacted,  "That 

(1)  11  Rep.  3. 
(f )  8  Mod.  304. 
(3)  f  Sslk.  465. 

Ntw  ScRiEn,  IT.— Mao.  Cai. 


all  contracts  and  agreements  to  be  midie  or 
entered  into  for  the  farming  or  letting  the 
toll  of  any  turnpike  roads,  signed  by  the 
trustees  or  commissioners  letting  such  tolls, 
or  any  two  or  more  of  them,  or  by  their 
clerk  or  treasurer,  and  the  lessee  or  farmer, 
and  his  sureties  of  such  tolls  respectively, 
shall  be  good,  valid,  and  effectual,  to  all 
intents  and  purposes,  notwithstanding  the 
same  may  not  be  by  deed,  or  under  aeal." 

And  by  section  74,  *'  That  the  trustees 
and  commissioners  of  every  turnpike  road 
may  sue  and  be  sued  in  the  name  or  names 
of  any  one  of  such  trustees  or  commis- 
sioners, or  of  their  clerk  or  clerks  for  the 
time  being  ;  and  that  no  action  or  suit  to 
be  brought  or  commenced  by  or  against 
any  trustees  or  commissioners  of  any  turn- 
pike road,  by  virtue  of  this  or  any  other 
act  or  acts  of  parliament,  in  the  name  or 
names  of  any  one  of  such  trustees  or  com- 
missioners, or  their  clerk  or  cUrh^  shall 
abate,  or  be  discontinued  by  the  death  or 
removal  of  such  trustee,  commissioner, 
clerk  or  clerks^  or  any  of  them,  or  by  the 
act  of  such  trustee,  commissioner,  clerk  or 
cUrkx,  or  any  them,  without  the  consent  of 
the  said  trustees  or  commissioners ;  but 
that  any  one  of  such  trustees  or  commis- 
sioners, or  clerk  or  clerkt  for  the  time 
being  to  the  said  trustees  or  commissioners, 
shall  always  be  deemed  to  be  the  plaintiff 
or  plaintiffs,  defendant  or  defendants,  (as 
the  case  may  be,)  in  every  such  action  or 
suit." 

How  are  we  to  say,  that  if  trustees  have 
appointed  two  clerks,  perhaps  for  the 
benefit  of  having  their  united  judgment, 
the  two  are  not  to  be  parties  to  a  contract 
which  is  to  bind  the  trustees  ?  It  is  like 
the  case  where  two  execute  the  office  of 
sheriff  or  bailiff.  It  seems  to  me,  therefore, 
that  as  the  agreement  was  entered  into  by 
one  who  was  not  singly,  but  jointly,  the 
clerk  of  the  trustees,  they  have  not  pursued 
the  authority  vested  in  them  by  the  act» 
and  that  this  rule  must  be  made  absolute. 

The  other  Judges  concurring,  the  rule 

was  made — 

Absolute^ 
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Not.  26.  }    st«  peters  liberty,  tore. 
Seiiiani — Jurudiction. 


Where  there  has  been  a  wrongful  distress 
for  poor-'rateSf  the  application  to  the  Sessions 
under  the  41  Geo.  3.  c.  23.  s.  S.for  the  re- 
funding of  the  money  obtained  by  such  wrong" 
ful  distress,  must  be  made  at  the  same  Ses- 
sums  at  which  tlie  rate  is  amended  and  re- 
duced. 

On  shewing  cause  against  a  rule  for  a 
mandamus,  the  following  appeared  to  be 
the  principal  facts : — 

In  August  1828,  the  churchwardens  and 
overseers  of  the  poor  for  the  township  of 
Brotherton,  in  the  liberty  of  St.  Peter, 
York,  made  a  rate  for  the  relief  of  the 
poor,  in  which  the  undertakers  of  the  Aire 
and  Calder  Navigation  were  rated  in  re- 
spect of  the  navigation  in  the  said  town- 
ship as  follows: — '*Cut  or  canal,  and  that 
part  of  the  river  Aire  lying  within  the 
township  of  Brotherton,  dam,  locks  and 
weirs,  tolls,  dues,  or  rates,  at  2,000/." 
The  company  appealed  against  this  rate, 
and  a  case  was  granted  by  the  Court  of 
Quarter  Sessions,  for  the  opinion  of  this 
Court.  The  appeal  against  this  rate  had 
been  entered  at  the  October,  and  respited 
until  the  Christmas,  Sessions;  but  no  writ- 
ten notice  of  the  entry  and  respite  was 
given  to  the  overseers  of  Brotherton.  In 
December,  they  obtained  a  warrant  of  dis- 
tress for  the  amount  of  the  rate,  and  seized 
a  vessel  belonging  to  the  company.  To 
prevent  a  sale,  the  company,  under  protest, 
paid  the  amount  with  the  costs  of  the  dis- 
tress. While  this  case  was  undecided,  five 
other  rates  were  made,  and  appealed 
against.  This  Court  (1),  upon  hearing 
the  argument  on  the  case  reserved,  de- 
cided that  the  company  were  not  rateable 
in  respect  of  the  river,  and  sent  the  rate 
back  to  the  Sessions  to  be  amended  ac- 
cordingly ;  afterwards,  one  of  the  appeals 
before  mentioned,  an  appeal  against  a  rate 
made  on  the  27th  of  March  1 829,  came  on 
to  be  heard,  upon  which  occasion  the  Ses- 
sions amended  the  rates,  by  striking  out 
the  words  **  the  river  Aire,"  but  increased 


(1)  4  M.  &  R.  7«8  ;  9  B.  &  C.  820;  8  I.iw 
Jotim.  M.C.  9. 


the  amonnt  to  2,0102.  2«.  Sd»9  Bulgeet  to 
another  case  for  the  opinion  of  thia  Conrt 
upon  the  question,  whether  the  company 
were  rateable  in  respect  of  the  dams  on  the 
river.     In  January  1832,  the  Court  made 
a  rule,  that  the  order  of  Seaaiona  should  be 
quashed,  and  that  they  should  amend  the 
rate,  by  rating  the  company  upon  the  sum 
of  15/.  16«.,in]ieu  of  the  sum  of  2,000/.,  in- 
creased by  the  said  order  of  Sessions  to 
2,0 10/.,  2 «.  8</.,for  the  canal  and  lock  within 
the  township,  and  the  tolls  and  dues  received 
in  respect  thereof.  At  the  Easter  Sessions, 
1832,  the  Sessions  amended  all  the  rates 
including  that  made  on  the  5th  of  Angus 
1828,  from  2,010/.  2f.  Bd.  to  15/.  ]6<.,  i 
obedience  to  the  rule  of  court.  The  towi^ 
ship  officers  were  entitled  to  about  12/.  0  ^^ 
Gd,  for  the  whole  of  the  assessments,  and  » 
demand  was  made  upon  the  overseers  of 
the  township  of  Brotherton,  for  the  difier- 
ence  between  the  amount  of  the  rates  due 
from  the  company,  and  the  sum  received 
by  the  overseers  under  the  distress.    At 
the  Michaelmas  Sessions,  an  application 
was  made  to  the  Sessions  on  behalf  of  the 
company,  for  an  order  for  the  overseers  to 
refund  the  money  paid  to  them,  after  de- 
ducting the  amount  of  the  several  rates 
they  were  entitled  to  receive.     The  Ses- 
sions refused  the  application,  on  the  grouod 
that  they  had  not  jurisdiction  to  grant  so 
order  for  the  repayment  of  the  money; 
whereupon  a  rule  was  obtained  by  JVigkt' 
man,  calling   upon  the   Justices  to  shew 
cause  why  a  mandamus  should  not  issae, 
commanding   them   at   the   next  geoersl 
Quarter  Sessions,  to  hear  and  determine 
the  application  of  the  company;  and  to 
order   repayment  to  them  by   the  over- 
seers of  Brotherton,  of  the  sum  of  163/. 
Ss.  3^d,,  deducting  such  sum  of  money  u 
might  be  due  from  the  company  for  the 
rates  reduced  in  obedience  to  the  order  of 
court,  together  with  all  reasonable  costs. 

Alexander  now  shewed  cause. — Tbe 
application  to  the  Sessions  was  made  too 
late.  They  had  ceased  to  have  any  jnrtt* 
diction ;  and,  therefore,  the  Court  canoo' 
grant  a  mandamus. 

U'he  rate  in  question   was  amended  i 
the  April  Sessions,  1832,  and  the  applic 
tion  for  the  order  of  repayment  was  i 
made  until  the  Michaelmas  Sessions  f 
lowing.      The  41  Geo.  3.  c.  23.  s.  8, 
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conttniction  of  which  must  govern  this 
case,  empowers  only  the  same  Court  of 
Quarter  Sessions  which  hears  the  appeal, 
and  amends  the  rate,  to  make  the  order  of 
repayment ;  it  does  not  empower  any  sub- 
sequent Court  to  make  such  an  order  ; — 
that  this  was  the  intention  of  the  legisla- 
ture appears  obvious,  both  from  the  use  of 
the  phrase,  "  the  said  Court  ;*'  and  from  the 
power  tliat  is  there  given,  to  award  reason- 
able costs  to  the  rated  parties ;  for,  how 
can  any  Sessions  determine  what  shall  be 
considered  reasonable  costs,  except  that 
Sessions  which  heard  all  the  facts  of  the 
case,  and  directed  the  amendment  ?  Another 
objection  to  this  application  is,  that  no  con- 
tinuances have  been  entered  in  the  court 
below ;  and,  therefore,  its  jurisdiction  is  en- 
tirely at  at  end.  While  the  case  was  before 
this  Court,  continuances  were  probably  not 
necessary ;  but, after  the  Sessions  following 
the  decision,  they  became  so.  and,  not  hav- 
ing been  entered,  the  Sessions  ceased  to 
have  jurisdiction  (2).  It  may  be  said,  that 
this  Court  has  the  power  to  direct  them  to 
be  entered;  but  the  rule  does  not  pray  the 
exercise  of  such  a  power. 

The  proper  remedy  of  the  company  was 
under  the  7th  section  of  1 7  Geo.  ft,  c.  38, 
which  gives  the  right  of  appealing  against 
a  distress  for  rates.  But  having  allowed 
the  time  to  pass  by,  when  that  remedy  was 
available,  they  cannot  now  prevent  the 
effect  of  their  own  laches.  They,  however, 
have  yet  another  remedy,  by  action  against 
the  overseers  for  money  had  and  received ; 
consequently,  the  mandamus  cannot  be 
granted,  by  reason  of  the  acknowledged 
rale,  that  a  mandamus  will  not  be  granted 
in  cases  where  the  party  has  any  other 
remedy. 

Sir  J.  Scarlett,  F.  Pollock,  and  mghl- 
flMW,  contra. — The  application  was  within 
the  object  of  the  statute,  which  was  made 
for  the  purpose  of  relieving  persons  who 
have  been  overcharged,  and  paid  a  greater 
sum  for  rates  than  was  really  due  from 
them.  The  act  ought  to  be  construed 
liberally,  and  the  words,  "  the  said  ses- 
sions," should  be  considered  as  referring 
to  the  Court  of  Quarter  Sessions  generally. 
It  is  by  no  means  clear,  that  the  company 
have  any  other  remedy. 

(t)  See  f  Nokm,  P.L.  533,  ^49. 


The  Court  were  of  opinion,  on  the  8th 
section,  that  the  application  should  have 
been  made  to  the  same  Sessions  at  which 
the  rate  was  amended  and  reduced,  in  obe- 
dience to  the  rule  of  court ;  and  that  the 
jurisdiction  of  the  Court  of  Quarter  Ses- 
sions expired  with  the  Easter  Sessions. 

Rule  discharged. 


1832 
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THE  DDKS  or  NEWCASTLE  S. 
THE  HDNDRBO  OE  BEOXTOWS. 


Hundred,  Action   against — Eoidence  — 
Damages, 

1.  In  an  action  against  the  hundred  of 
Broxtowe,  for  the  Jelonious  demolition  of 
Nottingham  Castle,  the  question  being  wAe- 
ther  the  castle  nras  or  was  not  localltf  situate 
within  that  hundred,  certain  orders  ofAfagis* 
trates,  made  from  the  year  1654  to  1660, 
stating  the  castle  to  be  so  situate,  were  held 
to  be  well  received  in  evidence,  on  the  ground 
of  reputation  ;  tlte  Afagistrates  being  pet" 
soni  supposed  to  be  cognizant  of  the  facts,  as 
to  this  local  description  ;  and  that  local  de» 
scription  not  being,  at  tliat  time,  a  matter  in 
dispute, 

ft.  In  such  an  action,  the  principle  on 
which  the  damages  should  be  calculated  is, 
**how  much  would  restore  the  place  to  its 
situation  just  before  the  felonious  attack  was 
made  ;"  and  the  questions,  whether  the  party 
injured  is  likely  to  restore  it,  or,  whether^ 
from  its  non  user,  it  was  of  comparatively 
less  value,  are  quettions  which  ought  not  to 
be  taken  into  consideration. 

This  was  an  action  brought  by  the  plain- 
tiff, under  7  &  8  Geo.  4.  c.  81,  to  recover 
a  full  compensation  in  damages,  for  the 
felonious  demolition  in  part,  of  Nottingham 
Castle,  by  a  mob,  riotously,  unlawfully, 
and  turoultuously,  on  the  10th  of  October 
1831. 

The  damages  were  laid  at  32,000/. 

Plea — the  general  issue. 

The  cause  came  on  to  be  tried»  at  the 
Summer  Assises,  1832,  before  Mr.  Baron 
Vaughan,  and  a  special  jury.  The  facts  of 
the  riot,  and  the  demolition  of  Nottingham 
Castle  by  the  rioters,  and  the  compliance  by 
the  plaintiff  with  the  requisitions  of  im 
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or  people,  onder  the  cMtle  of  Not- 
n,  be  continued  until  the  next  meet* 
Justices  for  Broxtowe  Hundred,  at 
»w ick,  on  Monday  the  17th  instant; 
■t  the  lords,  owners,  and  inhabitants 
castle  and  place  near  thereunto,  called 
rewhouses,  (now  appearing  to  be  a 
and  liberty  of  themselves,  and  not 
the  town  and  county  of  Nottingham, 
thio  tlie  wapentake  of  Broxtowe,  and 
id  therewith,  and  by  law  chargeable 
relief  of  their  own  poor,)  have  notice 
lear  at  Papplewick,  to  shew  cause 
ley  should  not  be  charged  to  main- 
eir  aaid  poor,  or  otherwise  the  Jus- 
ben  present  are  desired,  if  they  see 
to  stay  any  further  payment  by  the 
"er  of  the  county  to  these  poor  peo- 
d  to  order  them  to  be  maintained  by 
lid  parish  or  libertie. 

ogham  Sessions,  the  2nd  of  October 

1654. 
lamoch  as  Margaret  Sey wood,  widow, 
obert  Chapman,  living  in  the  Brew- 
Yard,  under  Nottingham  Castle,  liave 
]y  had  and  received,  by  order  of  this 
seTeral  weekly  pensions,  towards 
elief  and  maintenance,  paid  them  by 
asurer  of  this  end  of  the  county  out 
public  stock,  in  regard  the  said  place 
r  habitation  was  not  known  to  be  of 
irticular  parish  ;  notwithstanding,  in 
the  aaid  place  is  now  known  to  be 
the  wapentake  of  Broxtowe,  and 
ith  assessed  in  all  common  charges, 
»re  this  Court  doth  order,  that  from 
orth  the  treasurer  shall  forbear  to 
ly  such  further  weekly  pensions  to 
d  poor  people,  and  the  same  pensions 
e  from  henceforth  allowed  and  paid 
laid  poor  people  by  the  chief  cousta- 
'  the  wapentake  of  Broxtowe,  out  of 
fral  levy  to  be  made  throughout  the 
ipentake  for  that  purpose,  whereof 
id  constables  are  to  give  notice  to, 
apportion  the  several  townships,  that 
ity  pay  in  the  same  to  them  accord- 


ogham  Seasions,  the  7th  of  January 

1655. 
»reaa,  by  a  former  order  of  this  Court, 
rhaelmas  Seasions,  1654,  it  waa  or* 
chat  Margaret  Sey  wood  and  Robert 


Chapmaoy  two  poor  and  impotent  people, 
living  in  the  Brewhousea  under  Notting- 
ham Castle,  being  not  of  any  known  par- 
ticular parish,  but  being  within  the  wapen- 
take of  Broxtowe,  should  have  several 
weekly  collections  paid  to  them  by  the 
chief  constable,  out  of  the  whole,  towards 
their  maintenance,  to  wit,  the  said  poor 
widow,  2«.  weekly,  and  the  said  Chapman 
—  weekly,  which  charge  being  thence,  by 
virtue  of  the  said  order,  equally  apportion- 
ed upon  the  particular  townships  in  the 
aaid  hundred,  yet  divers  of  the  inhabitants 
and  constables  do  refuse  or  neglect  to  pay 
their  proportionable  parts  thereof,  to  the 
great  hindrance  of  the  said  |K>or  people, 
whereof  they  have  greatly  complained  to 
this  Court;  therefore,  this  Court  doth 
order,  that  the  chief  constables  of  the  said 
wapentake  shall  forthwith  levy  all  such 
sums  of  money  as  are  In  arrear  to  the  said 
poor  people  upon  the  said  former  order, 
upon  all  and  every  the  inhabitants  and  per- 
aona  assessed,  by  distress  and  sale  of  their 
respectiTe  goods  and  chattels,  rendering 
to  every  of  them  the  overplus,  if  any  shall  « 
be,  and  to  cause  the  same  to  be  speedily 
paid  to  the  said  poor  people,  that  they  be 
not  starved  for  want  of  present  mainte- 
nance. And  this  shall  be  a  sufficient  war- 
rant in  that  behalf. 

Nottingham  Seaaions,  the  14th  of  April 

1655. 
It  18  ordered  by  this  Court,  that  the 
treasurer  for  the  county  stock  do,  upon 
sight  hereof,  allow  and  pay  the  sum  of  6d, 
a  week  unto  Robert  Chapman  of  the  Brew- 
house  Yard,  under  the  castle  of  Not- 
tingham, more  than  his  former  pension,  for 
his  better  relief  and  maintenance. 

Nottingham  Sessiona,  January,  12  Car.  2. 
Forasmuch  as  it  appeara  to  this  Court,  by 
the  examination  of  Ann  Rivett,  of  East- 
wood, in  this  county,  spinster,  taken  upon 
oath  before  divers  Justices  of  the  Peace  of 
this  county,  that  the  said  Ann  Rivett,  on  the 
14tb  of  November  last,  about  three  of  the 
clock  in  the  afternoon,  was  robbed  as  she 
was  travelling  on  the  king's  highway,  be- 
tween Leoton  and  Nottingham,  in  Notting- 
ham Park,  being  within  the  hundred  of  Brox- 
towe»  aod  bad  the  sum  of  SL  7t,  feloniously 
takeq  from  her^  bj  »  mao  nnknowB  Co  lier. 
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who  escaped  away  after  the  aaid  fact,  and 
hath  not  been  apprehended  by  the  inha- 
bitants of  the  said  hundred;  by  default 
whereof,  the  said  inhabitants,  by  law,  are 
liable  to  answer  for  the  said  robbery  d#ne 
and  damages,  by  way  of  action  at  the  com- 
mon law  ;  for  preventing  whereof,  and  to 
avoid  charges  of  suit  in  that  behalf,  which, 
as  this  Court  conceives,  cannot  be  defend- 
ed,— it  is  therefore  ordered  by  this  Court, 
by  and  with  consent  of  some  Justices  of 
the  Peace,  and  other  gentlemen  and  free- 
holders, some  whereof  were  of  the  grand 
jury,  serving  this  day  in  open  court,  that 
the  said  sum  of  8Z.  7s.  be  repaid  to  the  said 
Ann  Rivett,  by  the  inhabitants  of  the  whole 
hundred  of  Broxtowe  aforesaid ;  and  that 
in  order  thereunto,  the  chief  constables  of 
the  said  hundred  do  equally  and  propor- 
tionably  tax  every  constablery  within  the 
same  particularly  towards  the  raising  there- 
of, and  send  out  their  warrants  to  all 
the  petty  constables,  to  tax  and  assess  the 
same  upon  every  inhabitant,  and  forthwith 
to  collect  and  pay  the  same  monies  into 
th»  hands  of  the  said  chief  constables,  who 
are  hereby  ordered  and  required  to  pay 
over  the  same  unto  the  said  Ann  Rivett 
accordingly,  taking  a  sufficient  discharge 
under  her  hand  for  the  same. 

Next,  was  read,  an  entry  in  the  ses- 
sions book,  of  the  1:5th  of  January  1817, 
of  an  appeal  made  and  entered  by  Hobert 
Goodacre,  an  inhabitant  of  Standard  Hill, 
an  extra-parochiul  place  in  the  hundred  of 
Broxtowe,  against  a  rate  in  aid  for  the  re- 
lief of  the  poor  of  the  parish  of  Sutton,  in 
Ashfield,  and  of  the  discharge  of  such  rate. 

Next  were  produced  by  the  clerk  of  the 
peace,  and  read,  returns  of  constables  for 
the  hundred  of  Broxtowe.  The  earliest 
of  these  bore  date  the  llith  of  July  16U6, 
and  contained  the  name  of  **  Brewhouse 
Yard" ;  and  the  presentment  of  the  hun- 
dred of  the  same  date,  was  as  follows  : — 
**  Constable  of  Brewhouse  Yard,  omnia 
bene"  Various  of  these  returns  were  pro- 
duced, from  1G96  to  1815,  in  all  of  which, 
**  Brewhouse  Yard"  was  inserted,  and  for 
the  most  part  with  the  name  of  the  con- 
stable ;  and  for  a  few  years  subsequent  to 
1809,  the  like  return  was  made  from 
"Standard  Hill"  (1). 

( 1 }  The  origia  and  discootinuance  of  this  appoint- 


Next  were  put  in,  lists  returned  by  tl^ 
several  constables  of  the  hundred  of  Bro] 
towe  to  the  clerk  of  the  peace,  to  m\ 
out  his  book  of  jurors  for  sheriff;  tlu 
commenced  in  1739,  containing  returns  ^f^ 
"  Brewhouse  Yard"  from  that  time,  mnii 
"  Standard  Hill"  for  a  few  years,  frooi 
1809. 

Next,  the  statutes  55  Geo.  3.  d  51,55 
Geo.  3.  c.  49,  57  Geo.  3.  c  44,  respectiog 
the  county  rate,  were  referred  to,  and  tlie 
engrossed  roll  of  the  county  rate  was  pro- 
duced, where,  under  the  hundred  of  Brox- 
towe, were  included  "  Brewhouse  Yard" and 
*'  Standard  Hill,"  with  the  rates  they  were 
to  contribute.  The  castle  and  park  were 
proved  to  have  been  included  in  the  rate 
made  on  "Standard  Hill." 

Next,  the  statute  47  Geo.  3,  an  act  of 
parliament  for  erecting  a  chapel  on  oeruii 
extra- parochial  land,  called  Standard  Hill, 
in  the  liberties  of  the  caatle  of  Nottioghani, 
was  referred  to. 

Next  were  produced,  by  the  present 
clerk  to  the  commissioners  of  the  land-tti, 
his  books  from  1806  downwards,  coDtain- 
ing  assessments  on  the  castle,  which  were 
proved  by  him  to  extend,  under  that  deao* 
mination,  over  the  castle  and  Standard  HilL 

Next  was  read,  an  appointment,  dated 
the  l<Sth  of  April  1814,  of  overseers  for  the 
township  or  vill  of  Standard  Hill,  io  the 
hundred  of  Broxtowe,  under  the  hands  aad 
seals  of  Dr.  Wild  and  Mr.  Longden,  two 
magistrates  of  the  county  (2).  The  wit- 
ness who  produced  this  appointment,  wis 
brother  to  the  clerk  to  the  Magistrates, 
and  treasurer  to  the  south  division  of  the 
hundred  of  Broxtowe,  and  he  proved  that 
he  had  lived  on  Standard  Hdl  for  sixteen 
years,  and  that  a  valuation  of  the  land  and 
buildings  in  the  liberties  of  Standard  Hill, 
was  made  and  acted  upon,  in  the  collection 
of  the  county  rate,  and  that,  under  this 
valuation,  an  assessment  was  paid,  as  well 
for  the  castle,  as  for  the  houses  on  StandanI 
Hill  and  the  park. 

Next  were  produced  and  read,  orders  of 
sessions,  dated  May  23rd,  1820,  Novembef 

ment  of  a  constable  for  Standard  Hill,  it  gives  ia 
The  King  v.  ibe  Inbahitanis  of  Suodard  HiU,  4 
Maule  &  Sttlw.  S78,  where  an  appoiatinent  of  ofar- 
seers  of  the  poor  for  that  district  was  qoathid  bj 
the  Kin^s  Bench,  on  rertiorari. 
(t)  See  note  (1). 
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April  24ih,  1823,  December  2drd» 

March  12th  and  April  14th,  1828, 
kpril  the  19th,  1830,  of  payments  to 
wd  on  the  hundred  of  Broxtowe,  in 
button  to  compensations  for  damages, 

tlie  statutes  9  Geo.  1.  c.  22,  and  7  8c 
»•  4.  c.  31,  on  seven  several  occasions 
dries  within  those  acts.  And  in  the 
ments  under  these  orders,  Brewhouse 
and  Standard  Hill  (extending  under 
enomination  over  the  castle  also,)  were 
ed. 

itly,  the  under-sheriff  for  Nottingham- 
in  the  years  1826,  1827  and  1828, 
d  that  lie  had  never  heard  of  a  bailiff 
it«d  for  Standard  Hill,  and  that  the 
Ts  bailiff  had  executed  writs  there  in 
esence. 
9  evidence  on  behalf  of  the  defen- 

on  the  question  of  locality,  was  aa 
t : — first,  an  extract  from  Domesday 

of  a  distinct  entry  of  the  town  of 
igham  ;  there  is  no  entry  there  of  the 
of  Nottingham. 

Kt,  an  extract  from  the  Pipe  Roll  of 
t  John,  of  repairs  charged  to  the  Crown 
»  sheriff,  as  done  by  him  to  the  castle 
ttingham. 

xt,  an  inquisition  of  7  Edw.  1,  under 
mission  from  the  Crown,  addressed  to 
irons  of  the  Exchequer,  directing  them 
inquire  into  the    rents   and   services 

belong  to  our  castle  of  Nottingham." 
xt,  a  survey  of  19  Edw.  2,  under  a 
lission,  directing  an  inquiry  into  the 
18  of  the  castle,  and  in  the  time  of  what 
ibles  or  keepers  this  had  happened,  and 
»  expense  required  for  their  amend- 

xt,  an  extract  from  a  hundred  roll  of 

w.  1,  shewing  that  the  burgesses  of 

ngham  had  the  return  of  writs,  and 

taiie  of  bread  and  beer. 

xt,  extracts  from  articles  1, 8,  and  27, 

ommission  of  3  Edw.  1,  and  returns 

me  articles.  These  related  to  the  "  de- 

»  lands  of  the  king  in  tlie  king's  lands 

»ry  county  ;*'  and  to  *'  who  had  felons 

KHied,  and  for   money  had   suffered 

to  depart  and  escape  from  prison,  for 

rith  impunity ;  and  who  had  extorted 

y  for  releasing  prisoners  by  sureties, 

they  were  bailable,  and  from  what 
• 

xty  extracts  from  the  crown  roll  of  8 


Edw.  1,  by  which  it  appeared,  that  in  that 
year  the  borough  of  Nottingham  came  by 
twelve  jurors,  and  the  wapentake  of  Brokol- 
stow  also  came  by  twelve  jurors. 

Next,  an  extract  from  the  crown  roll 
of  3  Edw.  3,  by  which  it  appeared,  that 
in  that  year,  the  borough  of  Nottingham 
came  by  twelve  jurors,  and  made  the  fol- 
lowing return  : — '•  Geoffery  Hert,  in  drawing 
water  at  the  well  of  the  castle  of  Not  tingham, 
fell  into  the  ssme  and  was  drowned.  No 
one  is  suspected  guilty.  Judgment — acci- 
dental death.  The  first  finder  is  dead. 
Nothing  for  a  deodand,  because  the  well 
with  the  tackling  belongs  to  the  Lord  the 
King. — William,  the  son  of  John  le  Weston, 
fell  into  the  pool  of  the  king's  mill  at  Not- 
tinghaif^,  in  the  12th  year  of  the  reign  of 
the  aame  king  the  grandfather,  and  by  the 
force  of  the  stream  was  carried  under  the 
wheel  of  the  mill,  whereupon  he  died  in- 
stantly. No  one  is  suspected  guilty.  Judg- 
ment of  accidentsl  death.  Tlie  first  finder 
is  dead.  Nothing  for  a  deodand,  because 
the  king's  mill." 

Next,  an  extract  from  the  patent  rolls  of 
2  Rich.  3,  whereby  it  appeared,  that  the 
king's  town  of  Nottingham  was  of  the  an- 
cient demesne  of  the  Crown  of  England; 
and  it  was  declared  that  all  and  singular  the 
men  and  tenants  in  the  town  aforesaid  should 
be  permitted  to  be  quit  of  toll,  and  should 
not  be  put  in  any  assises. 

Next,  an  extract  from  the  charter  of  27 
Hen.  6,  by  which  the  town  of  Notting- 
ham was  made  a  county  of  itself,  and 
which  excepted  the  castle  from  such  opera- 
tion, in  the  following  clause  : — "  Et  insu- 
per  de  abundantiori  gratiA  nostri,  ex  mero 
motu  et  ceriA  scientid  nostris,  concessimus 
pro  nobis,  heredibus  et  successoribus  nos- 
tris, predictis  nunc  majori  et  burgensibus 
villseillius  et  successoribus  suis  burgensibus 
ejusdem  villse  in  perpetuum,  quod  eadem 
villa  Nottingham  et  precinctus  ejusdem 
prout  se  extendunt  vel  utuntur,  qui  infra 
corpus  comitatiis  Nottingham  existunt  et 
continentur,  ab  eodem  comitatu  a  quintode- 
cimo  die  mensis  Septembris  proxime  futuri 
separati,  distincti,  divisi,  et  in  omnibus 
penitus  exempti  existant  in  perpetuum,  tarn 
per  terram  quam  per  aquam ;  castro  nostro 
Nottingham,  et  messuagio  nostro*  vocato 
le  Kingshall,  in  quo  eat  gaola  nostra  comi- 
tatunm  noatromm  Nottingham  et  Derby, 
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tantummodo  exceptis.  Et  quod  eadem 
villa  Nottingham  et  precinctus  ejusdem, 
prout  86  extendunt  vel  utuntur,  exceptis 
pre-exceptis,  aint  ab  eodem  die,comitatuB 
per  86,  et  non  parcella  dicti  comitatiis 
Nottingham  ;  et  quod  eadem  villa  Notting- 
ham et  precinctus  ejusJc^m  prout  se  ex- 
tendunt vel  utuntur,  exceptis  pre-exceptis, 
comitatus  villae  Nottingham  per  se  in  per- 
petuum  nuncupantur,  teneantur,  et  habe- 
antur." 

Next,  extracts  from  the  patent  rolls  of 
50  Edw.  S  and  22^  Hen.  6,  of  two  grants 
of  the  office  of  constable  of  the  castle  to 
Nicholas  Daubridgcourt  and  to  Ralph  Lord 
Cromwell  for  life,  respectively. 

Next,  an  exemplification  of  a  recovery 
suffered  by  the  present  plaintiff  in  Easter 
term,  46  Geo.  S,  of  the  castle  described  to  be 
in  the  town  and  county  of  the  town  of  Not- 
tingham. The  antiquarian  (Mr.  Edward 
Griffith,)  who  produced  the  exemplification, 
stated,  on  cross-examination,  that  he  did  not 
search  for  an  exemplification  of  the  same 
term  in  the  county  of  Nottingham,  and  tliat 
the  one  produced  was  the  only  one  he  was 
directed  to  search  for. 

Next,  an  exemplification  of  a  commis- 
sion of  24  Hen.  6,  and  the  return  thereto, 
touching  a  bridge  over  the  water  of  Lene,  in 
the  county  of  Nottingham ;  and  it  was  found 
there,  that  the  town  of  Nottingham  was  liable 
to  repair  two  arches,  the  wapentake  of  Brox- 
towe  three  arches,  and  other  hundreds  other 
arches. 

Next  were  produced  and  read,  orders 
of  session,  dated  in  1802,  1812,  and  two 
in  1813,  of  payments  to  be  raised  on  the 
hundred  of  Broxtowe,  in  contribution  to 
compensations,  under  statute  9  Geo.  1. 
c.  22,  and  the  assessments  under  these 
orders ;  in  which  neither  Brewhouse  Yard 
nor  Standard  Hill  was  included. 

Next,  it  was  proved  by  the  high  constable 
for  the  south  division  of  Broxtowe  hundred, 
that  he  never  collected  any  county  rate  in 
Brewhouse  Yard  or  Standard  Hill  before 
1818.  On  the  cross-examination  of  this  wit- 
ness, it  appeareil,  that  from  the  time  of  Stan« 
dard  Hill  being  built  upon,  he  regularly  de- 
livered militia  lists  to  a  person  who  resided  at 
the  lodge  of  the  castle ;  and  that  he  had  re- 
gularly delivered  similar  lists  to  the  consta- 
ble of  Brewhouse  Yard  for  the  time  being. 
LMtly,  a  rule,  Michaelmas  terra,  56  Geo.  3, 


discharging  the  appointment  of  overseers^ 
before  mentioned,  was  read* 

On  the  question  of  compensation,  the 
evidence  offered  by  the  plaintiff  was  that 
of  Mr.  Peter  Frederick  Robinson,  a  London 
architect,  of  forty  years'  experience,  and 
for  the  seven  last  years  employed  by  the 
plaintiff.     He  was  well   acquainted  with^ 
the   castle  before  it  was  burnt,  and  bac^ 
made  a  survey  of  it  since,  which  occupie^ 
him  six  days,  and  his  estimate  of  the  co^ 
of  restoring  it  amounted  to  31,280/.    (^^ 
the  part  of  the  defendants,   Mr.   Hei^^ 
Moses  Wood,  a  Nottingham  architect,  o/" 
twenty  years'  experience,  and  Mr.  NichoA 
son,  a  builder  of  Southwell,  and  Mr.  Wil- 
liam  Cubitt,  a  London  builder,  were  calied. 
The  first  had  made  estimates  of  the  da* 
mage  on  three  principles  :  the  first,  od  i 
consideration  of  the  net  rental,  which  ap- 
peared in  evidence  to  be  1 70/.  per  anoam, 
at   thirty  years'  purchase,   which  woold 
amount  to  5,130/. ;  next,  on  a  considera- 
tion of  pulling  down  the  castle  to  sell  the 
materials,  and  throw  open  the  spaee  to 
build  upon — in  which  case,  he  estiinited 
the  value  of  the  materials  to  be  sold  it 
5,081/.  ;  and,  lastly,  on  the  principle  of  re- 
storation, which  he  thought  could  be  done 
for  15,386/.  Ss,  6d.    In  this  latter  estimate, 
Mr.  Nicholson  concurred :  Mr.  Cubitt  eiti- 
mated  the  price  of  restoration  at  21,000/., 
exclusive  of  tapestry  and  gilt  leather,  whidi 
were  proved  to  have  been  used  in  large 
quantities. 

The  learned  Baron,  in  summing  up  the 
case  to  the  jury,  lefk  two  questions  to  them: 
first,  was  the  castle  locally  situated  within 
the  hundred  of  Broxtowe?  and  next, if  lo, 
to  what  amount  of  compensation  wu  the 
plaintiff  fairly  entitled  ?  In  dealing  witli 
the  first  of  these  points,  he  minutely  reea- 
pitulated  the  whole  of  the  docnmentarj 
evidence  on  the  one  side  and  the  other; 
observing,  that  the  leaving  the  castle  in  the 
county,  when  the  town  was  made  a  coooty 
of  itself,  threw  no  light  on  the  question,  is 
what  hundred  the  town  originally  wti; 
and  treating  the  orders  of  session,  (whidi 
had  been  objected  to  on  the  part  of  the 
defendant  as  inadmissible,)  and  the  bod- 
tax  duplicate,  and  the  usage  firom  thoae 
times  downwards,  as  entitled  to  great 
weight;  and  saying,  that  when  for  a  length 
of  time  things  have  gone  on  in  a  certiiB 


THE  DUTIES  OF  MAGISTRATES. 


£3 


"way,  it  is  reatonable  to  infer  that  it  was 
mlways  so,  unless  the  evidence  to  the  con- 
trmry  is  certain.  The  question  of  com- 
pensation he  left  entirely  with  the  jury ; 
having  read  to  them  the  whole  evidence  on 
that  point,  and  observed,  that  in  cases  of 
this  description,  exaggeration  was  ordina- 
rily found  on  the  one  side,  and  detraction 
on  the  other,  but  that  the  duty  of  the  jury 
was  to  avoid  both.  The  jury  returned  a 
▼erdict  for  the  plaintiff  for  21,000/. 

Wilde,  Serj,^  this  day,  moved  for  a  new 
trial,  on  the  ground  of  improper  evidence 
having  been  received— of  an  improper 
mode  of  summing  up  the  evidence  hav- 
ing been  adopted — and  of  an  improper 
principle^  as  to  the  estimation  of  the  da- 
mages, having  been  admitted. 

The  evidence  to  which  the  learned  Ser- 
jeant objected  was  that  above  mentioned 
to  have  been  objected  to  at  the  trial ; 
namely,  the  orders  of  sessions  of  Srd  April 
1664;  2nd  October  1654;  7th  January 
■1655  ;  14th  April  1655  ;  and  January,  12 
€^.  2.  These  orders,  he  observed,  shewed 
that  up  to  the  date  of  them,  the  poor  had 
been  supported  by  the  county  at  large; 
and  they  were  orders  which  the  Sessions 
had  not  the  slightest  authority  to  make. 
The  first  order  speaks  of  *'  the  lords, 
owners,  and  inhabitants  of  the  castle  and 
place  near  thereunto,  called  the  Brew- 
houses,  nam  appearing  lobe  a  parish  ;"  the 
next  order  speaks  of  the  Brewhouse  Yard, 
as  **  not  known  to  be  of  any  particular  pa* 
risA."  What  can  evidence  like  this,  there- 
fore, avail  as  reputation  ?  The  second 
order  proceeds,  *'  Notwithstanding  in  re- 
gard the  said  place  is  now  certainly  known 
to  be  wiihin  the  wapentake  of  Broxlowe,  and 
ikertwiih  atscMted  in  all  common  charges; 
therefore,  the  Court  order  a  weekly  pay- 
ment to  two  poor  people,  and  that  the  same 
pensions  shall  be  allowed  and  paid  to  them 
by  the  chief  constables  of  the  wapentake 
of  Broxtowe,  out  of  a  general  levy  to  be 
made  throughout  the  said  wapentake  for 
that  purpose."  The  third  order  recites  a 
refusal  by  divers  of  the  inhabitants  and 
conatables  to  pay  under  the  second.  Nei- 
ther, therefore,  were  these  orders  valid, 
«vd  orders,  nor  were  they  receivable  as  evi- 
dence of  reputation.  The  learned  Baron, 
in  his  summing  up,  stated  them  to  be  en- 
titled to  the  greatest  weight,  as  shewing 
New  Sesics,  1I.~Mag.  Cas. 


the  opinion  of  the  Magistrates  at  the  time  : 
adding,  that  he  did  not  consider  them  to 
be  evidence  of  the  fact  of  the  money  or- 
dered having  been  paid ;  much  less  (ob- 
served the  learned  Serjeant,)  were  they 
evidence,  as  the  opinion  of  persons  able  to 
form  one. 

The  learned  Serjeant  next  complained 
of  the  manner  in  which  the  learned  Baron 
treated  the  documentary  evidence  relied 
on  by  the  defendants,  as  contrasted  with 
the  modern  usage ;  and  that  the  documents 
produced  by  the  plaintiff  were  summed  up 
upon  strongly,  and  not  a  word  said  of  those 
for  the  defendants. 

Lastly,  the  learned  Serjeant  objected  to 
the  amount  of  damages  found  by  the  jury. 
The  statute  7  &  8  Geo.  4.  c.  31.  s.  2.  en- 
titles a  party  to  full  compensation ;  but 
how  is  that  compensation  to  be  estimated  ? 
If  a  nobleman  has  a  house  which  he  does, 
or  may  choose  to,  inhabit,  the  principle  of 
restoration  is  applicable ;  but  here  it  is 
outrageous,  and  the  argument  waa  only 
used  to  recover  three  times  the  value  of 
the  property  destroyed.  The  castle  waa 
not  the  gift  of  the  Crown  to  the  plaintiff's 
progenitors  :  it  waa  purchased  by  them  of 
the  Earl  of  Rutland.  Though  called  a 
castle  it  has  no  antiquity — most  truly,  it 
was  a  noble  mansion ;  but  it  was  never 
intended  to  be  used  aa  a  family  residence : 
this  waa  manifested  by  the  acts  of  the 
Duke,  as  to  the  surrounding  property. 

[Taukton,  J. — I  think  that  observation 
would  apply  to  Arundel  Castle  also. 

[Sir  J.  Scarlett. — And  to  Windsor  Castle 
also.] 

Barracks,  an  infirmary,  and  gardens  let 
to  poor  persons,  were  proved  to  surround 
it:  it  was  built  160  years  ago,  and  was 
never  resided  in  by  the  plaintiff  or  any  of 
his  family ;  but  was  let  out  as  a  boarding- 
school.  It  was,  indeed,  uninhabitable  as 
a  mansion.  The  defendants  cannot  give 
back  the  castle,  which  waa  built  in  the 
reign  of  Charles  the  Second.  The  learned 
Serjeant  contended,  that  pecuniary  da- 
mages, being  the  only  compensation  which 
could  be  given,  ought  not  to  be  vindictive ; 
and  that  the  plaintiff,  by  the  mode  in  which 
the  jury  had  awarded  damages,  was  al- 
lowed to  convert  a  public  misfortune  into 
a  200  per  cent,  profit,  llie  learned  Baron 
merely  left  it  to  the  jury  to  give  full  com« 
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pensation.  He  ought  to  have  told  them 
what  full  compensation  was,  and  the  man- 
ner of  estimating  it. 

[Parke,  J. — What  was  the  principle  on 
which  the  lowest  sum  estimated  hy  your 
witnesses  proceeded  ?] 

That  of  a  sale. 

The  Court  took  time  to  consider,  and  on 
the  20th  of  November  their  judgment  was 
delivered  as  follows  by — 

Parks,  J. — In  this  case  of  The  Duke  of 
Newcastle  v.  the  Hundred  of  Broxtowe,  mj 
Brothers  Taunton  and  Patteson,  and  myself, 
(my  Lord  Chief  Justice  not  having  at  that 
time  taken  a  seat  on  the  bench,)  are  of 
opinion  that  no  rule  should  be  granted. 

The  first  objection  made  by  my  Brother 
Wilde,  was,  that  the  orders  of  sessions 
made  between  1654  and  1660,  were  im- 
properly received  in  evidence.  These  do« 
curaents  were  admitted  not  as  orders  on 
matters  over  which  the  Magistrates  had 
jurisdiction,  but  as  evidence  of  reputation ; 
and  in  that  point  of  view  we  are  of  opinion 
that  they  were  admissible.  Four  of  them 
contain  statements,  shewing  that  the  castle 
and  its  precints  are  within  the  wapentake 
of  Brockstowe.  That  is  the  statement 
made  by  the  Justices  of  the  Peace  assem- 
bled in  sessions,  who,  although  they  were 
not  proved  to  be  resident  in  the  county  or 
hundred,  must,  from  the  nature  and  cha- 
racter of  their  ofRce  alone,  be  presumed 
to  have  sufficient  acquaintance  with  the 
subject-matter  to  which  their  declaration 
relates ;  and  the  objection  cannot  prevail, 
that  they  were  made  after  a  controversy  on 
that  subject  had  arisen,  because  there  ap- 
pears to  have  been  no  dispute  at  that  time 
on  the  particular  question,  whether  the 
castle  and  its  precincts  were  in  the  hundred 
of  Broxtowe  or  not.  These  orders,  there- 
fore, fall  within  the  established  rule  as  to 
the  admission  of  evidence  of  reputation. 

The  second  objection  was,  that  the  learned 
Judge  did  not  present  the  question  to  the 
jury  in  the  manner  he  ought  to  have  done, 
not  strictly  that  he  misdirected  them  in 
point  of  law,  but  that,  in  observing  on  the 
facts,  he  ascribed  too  great  weight  to  the 
evidence  of  modern  usage  of  reputation, 
and  particularly  to  the  above-mentioned 
orders,  and  too  little  to  the  ancient  docu- 
ments adduced  on  the  part  of  the  defen- 


dants.    But  we  must  receive  with  very 
great  caution  objections  of  this  nature,  for 
if  we  were  to  yield  to  them  on  all  occasions 
in  which  we  might  disagree  with  some  ob- 
servations made  on  particular  parts  of  the 
evidence,  on  which  it  is  the  province  of 
the  jury  to  decide,  we  should  seldom  have 
any  case  brought  to  a  determination ;  and 
certainly  the  objection  would    often   be 
raised  in  cases  where  the  facts  on  both 
sides  were,  as  in  the  present  case,  very 
numerous.     It  is  only  in  those  cases  ia 
which  we  are  satisfied  that  the  jury  hav» 
been  led  to  the  wrong  conclusion,  that  we 
ought  to  interfere ;  and  we  cannot  possibly 
say  that  they  have  been  induced  to  form  a 
wrong  conclusion  in  this.   Without  meaning 
to  say  that  the  learned  Judge  was  wroo^ 
in  attaching  great  weight  to  these  particu- 
lar documents,  we  all  agree  that  the  geneni 
scope  of  his  observations  on  the  evidence 
was   perfectly    correct.     We    anderstaod 
him  to  have  said,  in  substance,  that  it  wu 
by  the  usage  and  reputation  for  nearly  two 
centuries,  the  castle  and  its  precincts  had 
been  considered  as  being  within  the  hnn- 
dred,   and,  therefore,  it  ought  to  be  in- 
ferred that  they  were  legally  so,  unless  the 
ancient  documents  clearly  and  satisfactorily 
proved  that  they  were  not.     This  is  only 
an  example  of  the  principle,  which  is  ap- 
plicable to  all  rights  of  way,  of  common, 
toll,  moduses;  in  short,  to  all  prescriptife 
and  ancient  rights,  customs,  and  obliga- 
tions, in  all  which,  long  usage  should  always 
be  referred,  if  possible,  to  a  legal  origin; 
and  it  is  only  by  the  constant  application 
of  this  principle,  that  much  valuable  pro- 
perty and  many  important  rights  and  pri- 
vileges are  preserved.     In  applying  this 
principle  to  the  present  case,  there  being 
strong  and  uniform  evidence  of  roodero 
usage  since  the  middle  of  the  seventeenth 
century,  the  only  question  is,  whether  the 
older  documents  clearly   shew   that  this 
usage  is  wrong,  and  that  the  castle  and  its 
precincts  could  not  have  been  within  the 
hundred  at  the  time  of  the  first  institation 
of  that  division. 

Now,  these  documents  shew  from  an 
early  date — namely,  at  the  time  of  DomH- 
day,  that  there  was  a  borough  of  Notting- 
ham ;  they  shew  that  the  borough  in  later 
periods  had  a  separate  jury  from  the  hmi- 
dred ;  one  of  them,  in  th«  third  of  Edward 
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rhnrd,  tends  to  shew  the  castle  was 
D  the  jurisdiction  of  that  jury  ;  and 
barter  of  Henry  the  Sixth  may  be 
dered  as  demonstrating  that  at  the 
of  the  erection  of  the  borough  into  a 
ty  of  itself,  the  castle  did,  for  some 
Mes  at  least,  form  a  part  of  the  bo- 
lt for  the  borough  is  made  a  county 
tJie  exception  of  the  castle ;  but  ad- 
ig  this,  what  reason  is  there  why  the 
f,  although  being  in  the  borough  for 
purposes,  might  not  also  be  a  part  of 
londred ;  for  as  a  borough  may  in- 
purt  of  two  counties,  (the  city  of 
ra,  and  the  borough  of  Tamworth  for 
pie,)  why  may  it  not  comprise  part  of 
imdred,  or  part  of  two  or  more  bun- 
\  f  And  may  we  not  reconcile  the  ex- 
in  of  the  castle  from  the  new  county, 
le  supposition  that  it  had  originally 
ged  to  the  hundred  ?  We  do  not 
any  of  these  documents  are  so  clearly 
sistent  with  the  long  usage  and  repu- 
i  in  modern  times,  to  prevent  the  jury 
drawing  the  usual  inference,  that 
had  existed  so  long  had  existed  from 
Mirliest  period  necessary  to  give  it 
ity. 

Mily  remains  then  now  to  consider  the 
objection,  that  the  damages  were  as- 
i  on  a  wrong  principle,  and,  there- 
are  excessive  ;  this  question  is  pecu- 
for  the  consideration  of  the  jury,  and 
Dg  has  been  said  to  induce  us  to  think 
hey  have  proceeded  on  an  erroneous 
iple  of  calculation  ;  certainly,  if  that 
iple  had  been  pursued,  which  was 
Dded  for  by  the  learned  counsel  who 
d  the  rule,  the  jury  would  have  done 
;  in  taking  into  their  consideration 
ler  the  castle  was  an  ancient  posses- 
>f  the  noble  family  of  the  plaintiff  or 
vhether  the  plaintiff  was  likely  to  re- 
:here,  and  whether  the  neighbourhood 
luitable  to  such  a  residence ;  the  true 
ion  is,  what  sum  of  money  will  re- 
the  injury  done  by  the  mob — what 
vplace  the  house  in  the  situation  and 
tate  in  which  it  was  at  the  time  the 
ge  was  committed  ?  There  seems 
'  reason  to  believe  the  jury  acted  on 
nrinciple ;  and  if  so,  they  have  done 
;  at  any  rate,  it  is  not  a  case  in  which 
in  say  they  have  done  wrong. 

Rule  refused. 


183d.      >  TBI  KINO  V.  THE  INHABITANTS 
Apr.  17.  3       OF  H£NI>ON,  IN  mODLBSBX. 

Bridge — Parish, 

A  parish  may  be  liable  by  immemorial 
custom  to  repair  a  bridge. 

This  was  an  indictment  against  the  in- 
habitants of  the  parish  of  Hendon,  for  not 
repairing  a  bridge  called  Decoy  Bridge  in 
that  parish.  The  indictment,  in  various 
counts,  charged  the  defendants  with  having 
immeraorially  repaired,  and  being  of  right 
bound  to  repair. 

After  a  plea  of  not  guilty,  and  verdict  for 
the  Crown— 

Talfcurd,  Serf.,  now  moved  in  arrest  of 
judgment.  A  parish  cannot  be  charged  by 
mere  prescription  for  the  non-repair  of  a 
bridge.  It  is  difficult,  indeed,  to  suppose 
how  they  can  be  made  chargeable  at  all ; 
for  there  could  be  no  consideration.  The 
inhabitants  of  a  parish  could  not  take  a 
grant  in  a  corporate  character ;  and,  there- 
fore, no  consideration  could  be  appended 
to  such  a  grant.  In  the  case  of  The  King 
V.  the  Inhabitants  of  Oswestry  (l),  this  ob- 
jection was  not  taken.  Nor  is  it  proper  to 
charge  the  parish  with  an  immemorial 
usage  to  repair ;  as  the  Statute  of  Bridges, 
22  Hen.  8.  c.  5,  was  the  first  legal  pro- 
vision which  created  liability  to  repair  at 
all. 

[Parks,  J. — It  is  believed  that  statute 
was  only  in  affirmance  of  the  common  law.] 

Then  the  common  law  liability  is  upon 
the  county  at  large. 

Paekb,  J. — Not  so  of  necessity.  The 
liability  is  upon  the  county  until  the  con- 
trary be  shewn ;  and  the  statute  itself  says, 
in  section  2,  "  In  many  parts  of  this  realm 
it  cannot  be  known  and  proved  what  hundred, 
riding,  wapentake,  city,  borough,  town,  or 
parish,  nor  what  person,"  &c. ;  and  it  enacts, 
that  in  every  such  case  the  county  shall  re- 
pair. This  shews  that  parishes  might  be 
liable  before  the  passing  of  that  statute. 

The  CouET  upon  this  refused  the  rule. 

(1)  6  Mto.  &  Selw.  S61. 
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THE  KING  V.  THB  IKHABITAKTS 
OF  HAUOHLET. 
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Apprenticeship —  Corporation, 

A  heal  act  incorporated  certain  persons 
by  the  name  of  ••  The  guardians  of  the  poor 
nfithin  the  hundred  of  Stow^  in  the  county  of 
Suffolk' ;  there  nas  a  poner  to  the  body  at 
large  to  elect  directors  and  acting  guardianSf 
for  putting  the  ponders  of  the  act  in  execution  ; 
the  directors  and  acting  guardians  mere  ent" 
powered  to  bind  out  poor  children : — Held, 
that  sucl^  binding  should  be  in  the  name  of 
the  corporation  by  its  corporate  name ;  and 
that  a  binding,  by  deed,  by  "  the  directors 
and  acting  guardians,"  to  which  deed  the 
corporate  seal  was  affixed,  was  invalid. 

Removal  from  Mendlesham  to  Haugh« 
ley,  (both  id  the  county  of  Suffolk,)  con- 
firmed on  appeal,  subject  to  the  following 

CASE. 

By  an  act  passed  in  the  18  Geo.  S,  all 
and  every  persons  seised  of  messuages, 
lands,  tenements,  and  hereditaments  of  the 
annual  value  of  30/.  and  upwards  in  the 
parishes  within  the  hundred  of  Stow,  in  the 
county  of  Suffolk,  were  incorporated  by 
the  names  of*'  The  Guardians  of  the  Poor 
within  the  hundred  of  Stow,  in  the  county 
of  Suffolk,"  and  were  to  have  a  common 
seal,  and  to  sue  and  be  sued  by  that  name ; 
and  the  poor  in  the  said  hundred  were 
placed  under  the  management  of  the  cor- 
poration. And  it  was  enacted,  that  it 
should  be  lawful  for  the  directors  and 
acting  guardians  thereinafter  mentioned,  at 
any  general  annual  meeting,  or  at  any  of 
the  quarterly  meetings,  by  that  act  directed 
to  be  held,  with  the  consent  of  two  Justices 
of  the  Peace,  to  bind  any  poor  child  or 
children  under  their  management  appren- 
tice for  such  term  as  they  should  see  fit, 
not  exceeding  seven  years,  in  like  manner 
as  churchwardens  and  overseers  of  the 
poor,  with  the  assent  of  the  Justices  of  the 
Peace,  were  then  by  law  empowered  to  do. 
The  act  afterwards  enacts,  that  the  acting 
guardians,  or  so  many  of  them  as  should 
think  fit,  should  assemble  at  the  White 
Hart  Inn,  in  Stowmarket,  on  the  24th  of 
June  next  after  the  passing  of  the  act,  and 
elect  by  ballot  twelve  of  the  guardians, 
who  should  be  called  Directors  of  the  Poor 


within  the  hundred  of  Stow,  in  the  county 
of  Suffolk.    The  qualification  of  a  director 
was  the  being  seised  of  messuages,  &c.  of 
the  annual  value  of  50/. ;  but  it  was  pro- 
vided that  such  of  the  guardians  as  were 
seised  of  messuages  of  the  annual  value  of 
400/.,  and  the  Justices   resident  in   the 
hundred, should  be  directors  without  ballot 
A  poor-house  was  to  be  built  under  the 
management  of  the  directors,  and  upon  its 
being  finished,  a  general  meeting  of  the 
guardians  was  to  be  held,  at  which  the 
vacancies  which  had  occurred  among  the 
directors  who  had  been  balloted  for  were 
to  be  filled  up,  and  the  guardians  were,  at 
a  meeting,  to  elect  twenty- four  guardians, 
who,  together  with  tlie  directors  qualified 
as  aforesaid,  and  the  twelve  directors  chosen 
by  ballot,  were  to  be  the  directors  and 
acting  guardians  of  the  said  hundred  for 
putting  in  execution  all  the  powers  and 
authorities  of  that  act.     The  directors  and 
acting  guardians  were  to  hold  four  genenl 
quarterly  meetings  in  each  year,  one  of 
them  to  be  always  held  on  the  Friday  afier 
the  24th  of  June,  and  to  be  for  filling  op 
vacancies  in  the  directors  chosen  by  balk)t, 
and  for  choosing  acting  guardians ;  and  after 
filling  up  the  vacancies,  and  the  choosing 
of  acting  guardians,  the  acting  guardians 
were  at  such  meetings  to  choose  six  from 
among  themselves  present  at  such  meet* 
ings ;  and  the  directors  and  the  six  guar- 
dians so  chosen  were  to  audit  the  accounts, 
to  choose  a  treasurer  and  clerk,  and  tliey 
were  thereby  authorized  and  required  to 
transact  and  do  all  other  business  to  be 
done  at  such  quarterly  meetings  respec- 
tively, in  pursuance  of  that  act.    By  an  act 
passed  in  the  5  Geo.  4.  c.  18,  for  altering 
and  enlarging  the  powers  of  the  recited 
act  the  provisions  in  18  Geo.  3,  respect- 
ing apprenticeships,  were  repealed  and  re* 
enacted,  with  a  clause  enabling  the  direc- 
tors and  acting  guardians  present  at  any 
meeting  held  in  pursuance  of  the  18  Geo.  i, 
to  bind  poor  children  by  indenture  under 
the  common  seal  of  the  corporation.    A 
quarterly  meeting  of  the   directors  and 
acting  guardians  being  duly  held  under  the 
directions  of  the  act  18  Geo.  8,  by  an  in- 
denture bearing  date  the  1st  of  October 
1821,  a  copy  whereof  is  hereunto  annexed, 
the  directors  and  acting  cuardians,  with 
the  consent  of  Justices,  ana  as  required  by 
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Geo.  d,  bound  out  the  pauper,  who 
poor  boy  under  their  management, 
tke  to  a  Mr.  Steggall,  of  Gripping, 
term  of  one  year.  To  this  inden- 
le  common  seal  of  the  corporation 
Rxed,  at  auch  meeting,  but  the  in* 
e  was  not  otherwise  executed  by  the 
ra  and  acting  guardians.  It  was 
ed  by  the  master.  The  pauper 
the  year,  sleeping  in  the  parish  of 
g.  If  the  Court  shall  be  of  opinion 
is  was  a  Talid  binding  under  the  18 
^  the  order  of  sessions  is  to  be 
d,  otherwise  to  be  confirmed, 
following  was  the  form  of  the  in- 
e: — "  This  indenture,  made  the  1st 
)ber,  in  the  second  year  of  the  reign 
OTereign  Lord  George  the  Fourth,  by 
ceof  God,  of  the  United  Kingdom  of 
Britain  and  Ireland  King,  Defender 
Faith,  and  in  the  year  of  our  Lord 
iritnesseth,  that  the  directors  and 
ffuardians  of  the  poor  within  the 
a  of  Stow,  in  the  county  of  Suffolk, 
Nrated  for  the  better  relief  and  main- 
i  of  the  poor  within  the  said  hun* 
ly  and  with  the  consent  of  the  two 
Majesty's  Justices  of  the  Peace  for 
d  county  of  Suffolk,  whose  names 
the  margin  of  this  indenture  sub- 
I,  and  by  virtue  and  in  pursuance  of 
ft  in  writing  made  by  and  under  the 
and  aeals  of  Roger  Pethward,  and 
Sdgar  Rust,  Esqrs.,  Justices  of  the 
of  the  said  county  of  Suffolk,  in 
nee  of  the  statute  in  that  case  made 
>vided,  bearing  date  the  1st  of  Oc* 
nstant,"  (the  order  was  annexed  to 
le,)  **  have  put  and  placed,  and  by 
^resents  do  put  and  place,  Thomas 
in,  aged  fourteen  years  or  there- 
a  poor  child  belonging  to  the  pariah 
ping,  within  the  said  hundred,  and 
raiding  at,  and  maintained,"  &e. 
»st  of  the  indenture  was  immaterial 
irgument.) 

f  and  AusltHt  in  support  of  the  order 
onst— This  indenture  was  not  valid, 
t  up  as  the  deed  of  the  corporation, 
legal  existence  is  known  only  by  the 
)y  which  it  was  created — ''  The 
ana  of  the  Poor  within  the  hundred 
V,  in  the  county  of  Suffolk.*'  But 
tenture  professes  to  be  the  deed  of 


only  a  part  of  that  corporation,  by  the  name 
of  "  The  directors  and  acting  guardians." 
The  direietors  and  acting  guardians  had  a 
power  to  put  out  apprentices  ;  but  it  was 
to  put  them  out  by  deed  in  the  name  of 
the  corporation ;  the  deed  must  be  the 
deed  of  the  whole  corporation,  which  thia 
does  not  even  profess  to  be.  The  putting 
the  seal  of  the  corporation  to  the  deed, 
could  not  make  it  the  deed  of  the  corpo- 
ration, to  which  they  were  not  parties--4 
Cruiu^s  Digtit,  28.  If  it  be  said  that  the 
directors  and  acting  guardians  had  the 
power  to  put  out  apprentices,  they  should, 
as  individuals,  have  executed  it.  This 
construction  is  fortified  by  the  second  act, 
the  5  Geo.  4.  c.  1 8,  which  authorised  the 
directora  and  acting  guardians  to  bind,  and 
to  use  tlie  common  seal  of  the  corpora- 
tion. 

Palmer,  contril.«>Fir8t,  the  directors  and 
acting  guardians  are  the  governing  body  of 
the  corporation  ;  and  their  acts  are,  there- 
fore, the  acts  of  the  whole  corporation.  It 
is  incident  to  a  corporation  to  have  a  com- 
mon seal,  although  only  certain  members 
have  the  custody  of  it,  and  they  can  do  no 
act  but  under  the  aeal— 4  Cttrn,  Dig, 
'  Franchises,'  258.  It  was  only  as  the  act 
of  the  corporation,  that  the  seal  could  be 
placed  to  the  indenture.  But,  secondly, 
the  indenture  is  good,  even  as  executed  by 
tlie  directors  and  acting  guardians  in  their 
individual  capacity ;  signature  is  not  neces- 
sary, although  usual  to  a  deed ;  any  seal  will 
suffice,  and  one  seal  would  do  for  all  the 
parties. 

[Pakxi,  J.— But  the  deed  was  not  de- 
livered by  them  as  their  own  deed.] 

Per  CarHMi.— The  corporation  should 
be  the  binding  party,  and  by  their  corpora- 
tion name ;  and  the  corporation  cannot  by 
use  have  legally  acquired  the  name  of 
''  directora  and  acting  guardians,"  as  well 
as  their  proper  corporate  name,  because 
that  can  only  be  by  prescription — the  caat 
of  Tke  Mmfor  amd  Burgesses  of  Lpm  (1  )• 

Order  of  Sessions  qvashed. 


(1)  10  Co.  lUp.  ifi. 
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GASES  CONNECTED  WITH 


1838.      \  THE  KIKO  0.  THE  INHABXTANTf 
Apr.  27.  J  OF  WOODBRIDOE. 

Settlement  by  Office — Reiidenee. 

To  c<mfer  a  ieUlement  by  ifficef  there  muH 
be  a  residence  in  a  parish  to  which  the  diUy 
of  the  iffice  refers* 

Accordingly^  !lfthere  there  vms  a  public 
annual  <ffice,  served  far  a  year  in  one  fMrish^ 
to  which  alone  the  duties  related,  and  the 
residence  was  in  another  parish — HeU  thai 
no  settlement  was  gained. 

Removal  from  Saint  Matthew,  Ipswidi^ 
to  Woodbridge,  both  in  the  county  of  Suf« 
folk.  The  Sessioni,  on  appeal,  confirmed 
the  order,  subject  to  the  opinion  of  the 
Court  on  the  following*— 

CASE. 

Tlie  pauper,  whoie  legal  settlement  was 
then  at  Woodbridge,  was,  on  the  S9th  of 
September  1820,  appointed  by  the  bailiffk 
of  Ipswich  a  crane*'porter  at  the  common 
quay  in  that  town.  The  bumnesa  of  the 
crane-porters  is  to  unload  Teasels  arriving 
at  the  common  quay,  such  vessels  and  their 
cargoes  being  of  all  descriptions,  and  being 
the  property  of  persons  residing  and  carry- 
ing on  trade  in  various  parts  of  the  king- 
dom. The  pauper  had  what  he  earned  from 
the  captains  of  the  ships  for  unloading  at 
the  quay,  and  2l,  from  the  bailiffs  for  keep- 
ing the  quay  clean.  The  Sessions  found 
that  this  was  a  public  annual  ofBce,  and  that 
the  pauper  served  for  a  year.  The  quay 
where  the  vessels  are  unloaded,  is  situate  in 
the  parish  of  Saint  Mary,  at  the  quay  in 
Ipswich ;  but  during  the  whole  of  the  year 
the  pauper  resided  in  the  parish  of  Saint 
Matthew,  in  the  same  town ;  and  the  Sessions, 
thinking  the  office  was  executed  at  the 
parish  of  Saint  Mary,  at  the  quay,  were  of 
opinion  that  no  settlement  was  gained  in 
Saint  Matthew's.  If  the  Court  should  be 
of  that  opinion,  the  order  of  sessions  is  to 
be  confirmed  ;  if  of  the  contrary  opinion, 
the  order  is  to  be  quashed. 

Austin,  in  support  of  the  order  of  ses- 
sions, was  stopped  by  the  Court. 

B,  Andrews,  contrii. — A  residence  in  the 
parish,  in  which  the  office  is  executed,  is  not 
necessary  by  the  words  of  the  3  W.  &  M. 
c.  11.  s.  6,  which  gives  this    species  of 


settlement.     In  The  King  ▼•  Li9erpool{l\  ^ 
where  a  church-yard  lay  in  two  parishes,  il^ 
was  held  that  the  sexton  might  gain  a  set^.,^ 
tlement  in  the  one  in  which  be  iiiiihil^ 
although  no  part  of  the  church  lay  withi^^ 
that  parish.     And  in   The  King  ▼.  'Ssq^ 
Nicholae^  Hereford  {t),  where  a  town  co^^ 
sisted  of  several  parishes,  the  town  eri^ 
was  held  to  gain  a  settlement  in  the  ^uieb 
in  which  he  resided* 

Tlie  CousT  were  of  opinion,  that  as  tk 
parish  in  which  the  pauper  resided,  was  one 
in  which  he  had  no  duty  of  his  office  to 
execute,  he  could  gain  no  settlement  by  the 
service  of  it. 

Order  of  Sessione  canfirwtA 


1888.      7  THE  KING  S.  TBB  IirHABITUm 

Apr.  27.  >      ov  ST.  bbleh's  aucklass. 

Hiring  and  Service — Exception* 

The  owners  of  a  colliery  entered  nto  s 
written  agreement  with  certain  pitmen,  hf 
which  the  latter  agreed  to  work  the  coUierji, 
under  the  direction  of  the  former,  upon  cer» 
tain  terms,  regulated  by  the  number  of  cesk 
produced*  There  were  certain  prodnm 
more  in  detail,  including  a  fine  qfls.adey 
by  the  men,  if  on  any  day  they  absented 
themselves,  or  did  not  work  a  reasendk 
day*s  work : — Held,  that  this  was  not  an  U' 
ceptive  hiring,  as  it  did  not  appear  that  the 
master  could  not  have  demanded  the  servict 
at  any  time  during  the  twerUy^four  hown ; 
and,  therefore,  that  a  service  under  this 
agreement  conferred  a  settlement. 

Removal  from  Coundon  to  Saint  Heleo'i 
Auckland,  in  the  county  of  Durham.  The 
Sessions,  on  appeal,  confirmed  the  orderi 
subject  to  the  opinion  of  the  Court  on  t)K 
fdlowing — 

CASE. 

**  Memorandum  of  an  agreement  ma^ 
the  4th  of  February  1815,  between  George 
Dixon,  of  Cochfield,  in  the  county  of  Dor* 
ham,  gentleman,  John  Dixon,  of  CochBeU 
in  the  county  of  Durham,  gentleman,  ni 

(1)  STemiKep.  118. 

(S)  lOa  &  C.  85f ;  s.cSUw  Josn.  M.C  \0l 
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I  Dixoiit  of  Bishop  Aucklaml,  in  die 
of  Durham,  gentlemant  as  copart- 
ind  in  the  colliery  called  Eden  Main 
,  in  the  said  county  of  DurbaiDy  of 
part,  and  the  several  pitmen,  whose 
.re  hereunder  written,  of  the  other 
itnesseth  that  the  said  pitmen,  in 
ration  of  the  wages,  sum  or  sums  of 
to  be  paid  as  hereinafter  mentioned, 
(by  severally  undertake,  promise, 
ee,  to  and  with  the  said  co*partner 
BTS,  to  hew,  put,  and  work  coals  in 
hia  the  said  colliery  called  Eden 
rom  the  day  of  the  date  hereof,  for 

0  the  4th  of  February  1816,  in  the 
and  at  tlie  prices  following,  (that  is 
To  hew  coali  at  2#.  Gd>  a  score,  of 
five  corves  to  each  score  ;  the  said 
also  agree  to  give  to  the  said  mas- 
}  usual  fire  coal  corf  for  each  day 
i  at  work»  over  and  above  the  said 
of  twenty-five  corves  to  the  score; 

1  said  pitmen  hereby  further  promise 
ee  in  every  particular  to  drive  their 
of  such  a  breadth,  and  to  prop  and 
1  their  own  work,  and  to  work  in  a 
lolike  manner,  properly,  fairly,  and 

as  directed  by  their  said  masters,  or 
(ent  for  the  time  being,  and  to  drive 
fs  at  Sd.  a  yard,  and  headways  walls 
I  yard,  when,  where,  and  in  such  a 
as  directed  by  their  said  masters,  or 
ud  agent*  And  further,  the  said 
agree  to  send  as  many  setters  to 
I  the  seam  will  admit  and  afibrd, 
I  to  put  coals  in  their  course  at  the 
ben  given,  and  to  have  the  liberty  to 
If  a  score  of  coals  in  the  putting 
^,  which  are  to  come  to  bank  the 
ij ;  and  the  said  pitmen  do  hereby 
severally  undertake,  promise,  and 
» work  constantly  at  the  said  colliery 
i  said  4th  of  February  1816,  or  to 
ud  pay, each  man,  to  the  said  masters, 
heir  said  agent,  It.  for  each  and 
ay  that  he  shall  absent  himself  from 
1  work,  or  not  work  a  reasonable 
ork  to  the  satisfaction  of  the  said 
,  or  their  said  agent ;  and  on  the 
ind,  the  said  roasters,  for  themselves, 
>  pay  to  each  said  pitman  1<.  a  day 
I  or  every  day  they  shall  wilfully,  or 
just  cause,  lay  any  of  them  off  work ; 
i  said  roasters  do  hereby  undertake, 
\f  and  agree  to  pay  the  said  pitmen 


the  wages  above  mentioned,  agreeably  to 
the  undertaking  of  the  said  pitmen.  And 
it  is  hereby  mutally  agreed  and  declared, 
by  and  between  all  the  parties  hereto,  that 
the  said  masters,  or  their  agent  for  the  time 
being,  ahall  have  a  right  to  take  off  the  said 
number  of  twenty- five  corves,  every  oorf  that 
does  not  come  full  to  bank ;  and  to  prevent 
any  dispute  taking  plaee  about  the  number 
of  corves  to  the  score,  the  sise  or  filling  of 
the  corves,  it  is  hereby  further  declared, 
that  twenty-five  corves  is  the  number  agreed 
upon  to  a  score,  and  that  each  man  ia  to 
give  the  said  five  corves  every  day  he  is  at 
work  over  and  above  that  number,  and  that 
each  corf  is  to  come  full  to  bank,  and  con« 
tain  eight  unheaped  banks,  put  into  it  by 
the  corver,  the  same  measure  as  now  used 
at  the  said  Eden  Main  Colliery,  not  that  it 
is  expected  every  corf  will  exactly  contain 
the  same  measure  or  quantity  of  coals,  yet 
if  the  little  and  the  great,  and  the  old  and 
the.  new  corves,  at  a  medium,  contain  that 
measure,  it  is  what  is  hereby  agreed  upon. 
In  witness  whereof,  we  have  hereunto  set 
our  hands,  the  day  and  year  first  within 
written." 

The  pauper  served  under  this  bond 
for  a  whole  year,  and  received  his  wages, 
and  during  that  period  there  was  not  any 
forfeit  either  by  him  or  by  his  employers, 
by  reason  of  any  interruption  of  the  work 
in  the  cdiliery  or  otherwise ;  he  remained 
in  the  service  of  the  same  employers,  as  a 
pitman,  for  eleven  months  after  the  expira- 
tion of  the  bond  ;  and  from  the  date  of  the 
bond  to  the  time  of  his  finally  quitting  the 
colliery,  a  period  of  nearly  two  years,  he 
slept  in  the  appellant  parish ;  whereupon  the 
said  Court  of  General  Quarter  Sessions 
disallowed  the  appeal,  and  confirmed  the 
order  of  removal,  subject  to  the  opinion  of 
His  Majesty's  Court  of  King's  Bench ;  and 
if  that  Court  should  be  of  opinion  that  tlio 
service  so  performed  by  the  pauper  was  a 
service  under  such  a  yearly  hiring  as  to 
confer  a  settlement,  the  order  of  sessions  to 
be  confirmed,  otherwise  to  be  quashed. 

Ingramt  in  support  of  the  order  of  ses- 
sions.-—This  was  not  an  exceptive  hiring. 
It  falls  within  the  principle  laid  down  in  the 
case  of  Tki  King  v.  Byker  (1),  the  iacu  of 
which  are  nearly  similar  to  the  present  case. 

(1)  »B.  &  C.  114;  i.e.  3D.  ft  B.  55a 
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The  case  of  The  King  v.  Oatesheadt  which 
IB  in  a  note  to  the  report  of  The  King  v. 
Byketf  will  be  cited  on  the  other  side  ;  but' 
there,  certain  days  were  expressly  excepted 
from  the  contract,  and  were  not  to  be  work- 
ing days,  so  that  the  servant  was  not  under 
the  entire  controul  of  the  master. 

S»  Temple^  contrd. — This  was  not  such 
an  agreement  as  to  give  the  master  an  entire 
controul  over  the  servant  for  the  year.  The 
rule  laid  down  by  Bay  ley,  J.,  in  The  King  v. 
Bykeff  is,  therefore,  applicable  to  this  case, 
which  gives  that  circumstance  as  a  test.  In 
cases  of  conditional  hiring,  there  is  always 
some  given  event,  which  is  to  determine  the 
condition.. 

[Parke,  J. — What  in  this  agreement 
would  enable  the  servant  to  leave  the  service 
before  the  end  of  the  year?] 

The  payment  of  the  penalty,  mentioned 
in  the  agreement,  would  enable  him.  The 
case  of  The  King  v.  the  Inhalntants  of 
Oaleshead  proceeds  upon  that  principle. 

DsNXAN,  C.  J. — I  think  this  falls  within 
the  rule  laid  down  in  Thi  King  v.  ihe  Inha- 
IntantM  of  Byker,  There  does  not  appear 
to  have  been  any  period  of  the  twenty-four 
hours  during  which  the  master  could  not 
have  required  the  service. 

LiTTLEDALB,  J.,  and  Parke^  J.,  con- 
curred. 

Order  of  Sessions  confirmed* 


1833.        }    THE  KINO  0.  MATTHEW  SNOW- 

Apr.  27.  i  i>ON. 

Rate— Tolls. 

A  lessee  of  tolls  in  the  nature  of  toll 

thorough,  held  not  rateable  for  ihe  tolls  to 

the  poor,  the  lessee  not  being  an  inhabitant ; 

although  a  toUr-house  in  the  parish  was  used 

for  the  convenience  of  collection. 

The  defendant  was  assessed  in  four  rates 
for  the  relief  of  the  poor  of  the  parish  of 
St.  Nicholas,  in  the  town  and  county  of 
Newcastle-upon-Tyne.  The  Sessions,  on 
appeal,  confirmed  the  rate,  subject  to  the 
opinion  of  the  Court  on  the  following — 

CASE. 
Tlie  mayor  and  burgesses  of  Newcastle- 


upon-Tyne  are,  as  well  by  pretcriptioD, 
by  virtue  of  divers  charters*  and  panict:^ 
larly  a  charter  of  the  3 1st  year  of  the  reic>w 
of  Queen  Elizabeth,  constituted  a  corpoi^^ 
tion,  by  or  under  the  name  or  style     ^ 
**  The  mayor  and  burgesses  of  the  towi%  ^ 
Newcastle-upon-Tyne,  in  the  county  of  i\if 
town  of  Newcasde-upon-Tyne/'  and  hifv 
been  seised  from  time  immemorial  of  tk 
town  and  borough  of  Newcastle-upon-Tjoe 
aforesaid,  in  their  demesne  as  of  fee,  and 
hold  the  same  in  fee- farm  under  the  Crown, 
at  the  yearly  rent  of  100/.     The  mayor 
and  burgesses  claim  as  of  right  by  in- 
scription to  demand  and  receive  as  s  toll 
thorough,  divers  tolls,   dues,  and   dndei 
called  the  thorough  toll,  or  great  toll,  for 
or  in  respect  of  goods,  wares,  and  mer- 
chandizes not  the  property  of  a  burgen  of 
the  town,  brought  into  and  carried  out  of 
the  town,  in  consideration  of  their  keeping 
in  repair  all  the  public  streets  of  the  town 
of  Newcastle- upon*Tyne,    and    also  two 
third  parts  of  the  bridge  over  the  rirer 
Tytie,  called  Tyne-bridge,  which  connect! 
the  said  town  with  the  county  of  Durhtm. 
Matthew  Snowdon,  the  appellant,  who  it 
not  an  Vihabitant  of  the  parish  of  St.  Ni- 
cholas, is  lessee,  under  the  mayor  and  bur- 
gesses, of  their  toll-house,  situate  in  the 
parish  of  St.  Nicholas,  at  the  north  end  of 
Tyne-bridge,  (one  of  the  ancient  avenues 
leading  into  and  out  of  tlie  town,)  and  of 
such  of  the  above-mentioned  tolls  as  are 
collected  at  that  avenue.     The  joint  annosl 
value  of  both  tolls  and  toll-house  is  500/. ; 
but  the  annua]  value  of  the  toll-house,  when 
separated  from  the  tolls,  is  only  10/.    An 
act  of  parliament  relating  to  the  abote- 
mentioned  toll,  intituled,  "  An  act  for  faci- 
litating the  collection  of  certain  tolls  psf- 
able  to  the  mayor  and  burgesses  of  New- 
castle-upon-Tyne," and  which  received  ihi 
royal  assent  in  1822,  contains  tlie  following 
clauses : — **  That  from  and  after  the  psssiiy 
of  this  act,  it  shall  be  lawful  for  the  nid 
mayor  and  burgesses  of  the  said  town  of 
Newcastle-upon-Tyne,  and  their  succesiorfi 
and  their  lessee  or  lessees,  tenant  or  tenaati 
of  the  said  tolls,  dues,  and  duties,  by  then- 
selves,   or    their    servants,    collectors,  or 
agents,  to  demand  and  take,  or  cause  to  be 
demanded  and  taken,  of  and  from  all  and 
every  person  and  persons  who  shall  brin| 
or  convey  into  or  out  of  the  said  town  « 
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tle-upon-Tyne,  by  or  throngli  any 
renuet  or  passages  now  leading,  or 
hall  hereafter  lead,  into  or  out  of 
town,  any  goods,  &c.  liable  to  the 
s,  dues,  and  duties,  such  tolls,  dues, 
let  as  the  said  mayor  and  burgesses 
by  law  entitled  to  receive  in  respect 
id  toll  called  the  thorough  toll  or  great 
I  that  from  and  after  the  passing  of 
,  it  shall  be  laivful  for  the  said  mayor 
jesses,  and  their  successors,  and  their 
)r  tenants,  lessee  or  lessees  of  the 
Is,  dues,  and  duties,  or  any  person 
ms  by  him  or  them,  or  any  or  either 
I,  authorized  so  to  do,  to  erect,  set 
maintain  at  all  and  every  or  any  of 
nues  or  entrances  now  leading,  or 
lall  hereafter  lead  into  or  out  of  the 
n  of  Newcastle-upon-Tyne,  at  which 
1  tolls,  dues,  and  duties,  or  any  of 
lall  be  demandablo,  any  convenient 
&r  toll-house  or  building,  with  suit- 
veniences  for  the  accommodation  of 
son  or  persons  to  be  employed  in 
ection  of  the  said  tolls,  dues,  and 
and  also,  that  every  collector  ap- 
by  the  said  mayor  and  burgesses,  or 
ccessors,  or  their  lessee  or  lessees, 
>r  tenants  of  the  said  tolls,  dues,  and 
;o  collect  and  receive  the  same,  shall 
he  is  hereby  required  to  place  his 
I  name  and  surname  painted  on  a 
I  legible  characters  in  the  front  or 
her  conspicuous  part  of  each  such 
se,  immediately  on  his  coming  on 
ch  of  the  letters  of  such  name  to  be 
two  inches  in  length,  and  of  a  pro- 
ite  breadth,  and  painted  either  in 
tters  on  a  black  ground,  or  black 
n  a  white  ground,  imd  shall  continue 
e  so  placed  during  the  whole  time  he 
upon  such  duty;  and  if  any  collec- 
lie  said  tolls,  dues,  and  duties,  shall 
e  such  boards  as  aforesaid,  and  keep 
e  there  during  the  whole  time  afore- 
shall  refuse  to  permit  or  suffer  to 
,  or  shall  in  anywise  hinder  any 
»r  persons  from  reading  such  chris- 
surname,  &c.  &c.  he  shall  forfeit 
jvery  such  offence.  The  toll-house 
tion  is  occupied  by  the  servant  or 
r  of  the  appellant,  and  the  appellant's 
.  put  up  in  the  front  of  the  toll- 
the  tolls  are  not  actually  paid  to 
eived  by  the  collector  in  the  toll- 
.'  SKitirs,  II.— Mac.  Cas. 


house,  but  are  collected  from  the  parties 
liable  to  pay  the  same  upon  the  street  in 
front  of,  and  as  they  pass  the  toll-house. 
The  total  annual  produce  of  the  tolls  re- 
ceived at  all  the  avenues  or  entrances  into 
the  town,  the  title  to  which  is  founded  on 
the  consideration  of  repairing  the  streets, 
is  1,700/.,  and  the  annual  expense  of  re- 
pairing the  streets  amounts  to  4,000/. ;  and 
it  does  not  appear  whether  or  nut  the  ap- 
pellant makes  anything.  The  rent,  under 
which  the  appellant  holds  these  and  other 
tolls,  is  paid  half-yearly  into  the  town's 
chamber,  the  legal  place  of  receipt  of  the 
corporation  revenue.  A  separate  account 
is  kept  of  the  sums  received  in  respect  of 
the  whole  of  the  tolls  called  the  thorough 
toll,  and  likewise  a  separate  account  of  the 
sums  expended  in  repairing  the  streets,  the 
consideration  on  which  the  title  to  those  tolls 
is  founded,  but  in  no  one  year  has  the  aggre- 
gate amount  of  the  sums  received  for  these 
tolls  been  sufficient  to  defray  the  expense 
of  keeping  the  streets  in  repair ;  and,  In 
point  of  fact,  no  regard  is  paid  to  the  sum 
received,  in  regulating  the  amount  expended 
on  the  streets,  the  deficiency  being  supplied 
as  a  matter  of  course  out  of  the  general 
fund  of  the  corporation. 

The  appellant,  Mr.  Snowdon,  is  rated  in 
all  the  four  rates  or  assessments  as  follows  : 

•*  Snowdon,  Matthew. — Toll-house  situ- 
ated at  the  north  end  of  Tyne-bridge,  and 
the  tolls  payable  there — 500/." 

The  question  for  the  opinion  of  the  Court 
of  King's  Bench  is,  whether  the  appellant 
is  rateable  for  the  toll-house  and  tolls,  or 
either  of  them.  If  he  be  rateable  for  the 
toll-house  alone,  then  the  poor-rates  or  as- 
sessments appealed  against  must  be  amend- 
ed, by  striking  out  in  each,  **  and  the  tolls 
payable  there,"  and  substituting  the  figures 
10/.  for  the  figures  500/.  If  he  be  rateable  for 
neither  the  tolls  nor  the  toll-house,  then  the 
order  of  Sessions  must  be  quashed.  If  he 
be  rateable  for  the  tolls  either  alone  or  to- 
gether with  the  toll-house,  the  order  of 
Sessions  must  be  confirmed,  with  such 
amendment,  if  any,  with  respect  to  the 
amount  on  which  the  rate  is  made,  as  the 
Court  shall  see  fit. 

Aglionby,  and  C.  Greenwood  were  to 
have  argue<l  in  support  of  the  rate,  but  ad- 
mitted, that  unless  the  Court  should  think 
the  lease  and  the  toll-house  made  up  **  oc- 
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cupation,"  the  rate  on  the  tolls  could  not 
be  maintained.  They  contended  that  the 
calling  of  the  toll  **  toll  thorough"  in  the 
case,  was  not  conclusive. 

The  Court  observed,  that  the  toll-house 
bad  nothing  to  do  with  the  right  to  receive 
the  tolls,  to  which  the  lessee  would  be  en- 
titled, though  the  toll-house  were  down  ; 
therefore,  toll  thorough  or  not,  in  the  strict 
sense  of  the  expression,  the  tolls  could  not 
be  assessed. 

Bate  amended  as  to  the  tolls. 


1833.     ■) 
ipr.  20.  3 


THE  KING  t;.  THE  INHABITANTS 
OF  LONGNOR. 


Apr 

Apprenticeship — Execution  of  Indenture, 

An  indenture  of  apprenticeship,  properly 
drawn  up,  to  which  the  father  of  the  intended 
apprentice,  as  well  as  the  apprentice  himself, 
were  parties,  was  executed  by  a  person  in 
their  presence,  at  their  request,  writing  each 
of  their  names  opposite  tJ^e  seal  intended  for 
tliem.  The  indenture  was  not  read  over  to 
either,  who  were  both  unable  to  write : — Held, 
to  be  a  sufficient  execution  of  the  indenture. 

Removal  from  Macclesfield,  in  the  county 
of  Chester,  to  Longnor,  in  the  county  of 
Stafford.  The  Sessions,  on  appeal,  con- 
firmed the  order,  subject  to  the  opinion  of 
the  Court  on  the  following — 

CASE. 

In  the  month  of  April  1811,  the  pauper 
John  Plant,  then  a  minor,  was  desirous  of 
being  apprenticed  to  Ralph  Robinson,  a 
shoe-maker,  living  at  Longnor,  for  whom 
the  pauper  had  worked  from  the  preceding 
November ;  an  indenture  was  accordingly 
prepared  by  an  attorney  residing  at  some 
distance,  upon  paper  properly  stamped,  and 
three  seals  were  affixed  to  the  bottom  of 
the  paper,  opposite  to  which  the  names  of 
the  master,  the  pauper,  and  his  father,  were 
to  be  written;  the  indenture  was  fetched 
away  by  the  pauper's  father,  and  carried  to 
the  pauper  at  Longnor  to  be  executed ; 
neither  the  pauper  nor  his  father  could 
write.  They  requested  a  person  of  the 
name  of  Nadin  to  write  their  names  oppo- 
site to  two  of  the  seals  at  the  bottom  of  the 


paper;  this  was  done  by  Nadin  in  the  pre- 
sence of  the  pauper  and  his  father  ;   at  th 
time  the  indenture  was  not  read  over,  no^ 
was  anything  whatever   said   or  done  b  ^ 
Nadin,  or  the  pauper,   or  by  his  father  ^ 
except   the  signing   before  mentioned  \^J 
Nadin.     The   indenture    was   immediately 
taken  by  the  pauper  to  his  master,  and  W/ 
with  him,  and  the  master  then  signed  Im 
name  opposite  to  the  third  seal ;  there  nas 
no  attesting  witness  to  the  execution  of  any 
of  the  parties.    In  a  month  or  two  after  the 
signing  of  the  indenture  as  aforesaid,  it  wis 
taken  by  the  pauper,  at  the  desire  of  the 
master,  to  the  attorney  who  had  prepared 
it,  to  get  the  date  altered,  and  it  was  then, 
for  the  first  time,  read  over  by  the  attorney 
to  the  pauper,  and  was  approved  by  him ; 
the  alteration  was  not  made,  and  the  pauper 
carried  the  indenture  back,  and  gave  it  again 
to  his  master.     The  pauper  served  under 
the  indenture  nearly  four  years,  residing  in 
the  appellant  township.     The  pau}>er,  who 
was  called  as  a  witness  by  the  respondents, 
being  asked  by  the  Court  with  what  inten- 
tion, or  for  what  purpose,  he  gave  the  in- 
denture to  his  master,  ansivered,  ''  When  I 
gave  it  my  master,  I  considered  myself  then 
fast ;''  and  afterwards  stated,  in  answer  to 
another  question  from   the  Court,  that  he 
considered  himself  bound  from  the  time  of 
the  signing  and  ever  afterwards. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  indenture  was  so  executed 
as  to  enable  the  pauper  to  acquire  a  settle- 
ment by  service  under  it. 

Lloyd,  in  support  of  the  order  of  Sessions, 
was  stopped  by  the  Court. 

Campbell  (Sol,  Gen,)  and  Caltingkam, 
contra. — The  indentures  were  not  properly 
executed.  There  must  have  been  an  exe- 
cution either  by  the  father,  or  the  iotcDiled 
apprentice  ;  there  clearly  was  none  by  the* 
father,  nor  was  there  by  the  son,  for  i^hit 
he  considered,  has  no  bearing  upon  the 
question. 

[Parke,  J. — Reading  over  a  deed  to  a 
party  who  is  illiterate,  is  not  necessary, 
unless  he  ask  it.  If  it  be  falsely  read  to 
him,  that  is  another  question — Thorougkr 
good^s  c<Me(l).] 

Denman,  C.  J. — I  think  there  was  a  sui- 
ficient  execution  by  both  father  and  sod. 

(1)  «  Co.  Rep.  9. 


THE  DUTIES  OF  MAGISTRATES. 


63 


Parks,  J. — I  am  of  the  same  opinion  ; 
certainly  as  to  the  father. 
The  other  Judges  agreed. 

Order  of  Sessions  confirmed. 


1833.     \ 
prU  27.  3 


THE  KING  V,  THE  INHABITANTS 
OF  TADCA8TER. 


April 

Settlement —  Tenement  —  Several  Build' 
ings. 

A  dwelling-house  in  one  part  of  a  parish^ 
hired  of  a  person  at  a  rent  less  than  10/.  a 
year,  and  a  building  in  anoUter  part  of  the 
parish^  hired  of-  another  person,  at  a  rent 
less  than  10/.  a  year ;  but  the  combined 
rents  exceeding  10/.,  may  be  united  for  the 
purpose  of  satisfying  the  requisites  of  the  6 
Geo»  4.  c.  57,  in  order  to  obtain  a  settle- 
ment. 

Removal  from  Leeds  to  Tad  caster,  both 
in  the  West  Riding  of  Yorkshire.  The 
Sessions,  on  appeal,  confirmed  the  order, 
subject  to  the  following — 

CASE. 

The  appellants  admitted,  that  William 
Silversides,  the  late  husband  of  the  pauper, 
Jane  Silversides,  gained  a  settlement  by 
apprenticeship  in  the  township  of  Tad- 
caster;  and  the  respondents  admitted,  that 
afterwards  he  went  to  reside  in  the  town- 
ship of  Leeds  ;  and  in  November  1827, 
took  a  dwelling-house,  situate  in  the  said 
township,  as  tenant  to  one  William  Wheel- 
vrright,  and  occupied  the  same  until  Sep- 
tember 1830,  at  the  yearly  rent  of  6/*  10«., 
which  rentwas  duly  paid  for  all  that  period ; 
— that  in  May  1828,  the  said  William 
Silversides  also  took  a  building  used  as  a 
slied,  where  he  carried  on  his  business  of 
a  bricklayer  and  mason,  situate  in  the  said 
township  of  Leeds,  as  tenant  to  one  Robert 
Myers,  and  occupied  the  same  until  the 
said  month  of  September  1830,  at  the 
yearly  rent  of  5L  which  rent  was  also  duly 
paid  for  that  period.  The  dwelling-house 
was  wholly  separated,  and  distinct  from, 
and  unconnected  with  the  other  building, 
there  being  a  separate  and  distinct  tene- 
ment between  them,  belonging  to  and  oc- 
cupied by  another  person. 

Alilner  and  Baines,  in  support  of  the 


order  of  Sessions. — The  statute  59  Geo.  3. 
c.  50,  and  the  6  Geo.  4.  c.  57,  were  passed 
to  prevent  settlements  being  gained  by  the 
combination  of  small  tenements.  I'he 
former,  therefore,  uses  the  singular  num- 
ber, "a  separate  tenement,"  &c.  It  must, 
however,  be  admitted,  that  in  the  case  of 
7'he  King  v.  the  Inhabitants  of  North  Col- 
lingham{\\  the  Court  held,  that  there 
might  be  separate  takings  of  different 
tenements  ;  but  it  is  to  be  observed,  that 
the  nature  of  the  tenements  in  that  case 
satisfied  the  words  of  the  then  existing 
statute,  as  they  consisted  of  a  house  and 
land.  The  case  of  The  Kins  v.  the  Inhabit 
tants  of  Stow (2),  extended  this  doctrine 
to  the  uniting  of  occupations,  each  less 
than  a  year,  under  different  yearly  hirings. 
But  these  cases  were  under  the  first-men- 
tioned statute,  and  the  legislature  shewed, 
by  passing  the  1  Will.  4.  c.  18,  that  the 
Court  in  some  instances,  had  decided 
against  their  intention.  Besides,  the  6 
Geo.  4.  c.  57,  under  which  this  case  must 
be  decided,  uses  words  more  restrictive* 
It  expressly  declares,  that  the  occupation 
must  be  **  under  such  yearly  hiring,**  in  the 
singular  number.  The  case  of  The  King 
v.  the  Inhabitants  of  Macclesfield  {p)  did  not 
decide  the  present  point ;  as  there  the 
buildings  were  all  under  one  roof,  and  were 
hired  of  the  same  person. 

Cresswellf  contra. — It  is  sufficient  if  the 
words  of  the  statute  be  satisfied,  as  they 
are  in  the  present  instance.  The  construc- 
tion to  be  given  to  it  has  already  been 
given  in  the  recent  case  of  The  King  v.  the 
Inhabitants  of  Macclesfield ;  and  although 
that  case  did  not,  in  all  its  facts,  cor- 
respond with  the  present,  it  did  in  all 
which  bear  upon  any  of  the  principles  on 
which  this  description  of  settlement,  has 
been  fixed.  It  matters  not  whether  the 
buildings  were  taken  of  the  same  person 
or  of  different  persons  ;  and,  according 
to  the  opinion  expressed  by  Mr.  Justice 
Parke,  in  that  case,  separate  buildings 
w^ould  suffice,  provided  they  were  in  the 
same  parish.  The  statute  1  Will.  4.  c.  18. 
docs  not  support  the  argument  of  the  other 

(1)  1  B.&C.  578;  s.  c.  2  D.&R.  743. 

(3)  4  B.  &  C.  87  ;  s.  c.  6  D.  &  R.  110 ;  ••  c.  3 
Law  Joum.  K.B.  154. 

(3)  2  Bam.  &  Adol.  870;  s.  c.  10  Law  Jouni* 
M.C.  6. 
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side,  inasmuch  as  if  it  were  intended  to 
destroy  the  effect  of  the  cases  of  The  King 
V.  the  Inhabitants  of  North  Collingham,  and 
The  King  v.  the  Inhabitants  of  Stow,  as  it 
certainly  was  intended  with  reference  to 
other  cases,  adequate  words  might  have 
been  used  in  one  case  as  they  have  been 
in  the  other.  The  authority  of  those  cases 
is,  therefore,  left  untouched.  The  late 
case  of  The  King  v.  the  Inhabitants  of 
Ormesby  {^)  shews,  that  the  renting  of  the 
house  and  the  renting  of  the  land  need  not 
be  at  the  same  time. 

Denman,  C.  J. — It  has  been  often  ob- 
served, that  the  decisions  which  were  pass- 
ed upon  the  statute  of  13  &  14  Car.  2, 
(which  gave  this  species  of  settlement,) 
went  beyond  the  meaning  of  the  statute. 
But  those  decisions  are  so  numerous,  and 
have  been  acquiesced  in  so  long,  that  we 
must  abide  by  them,  unless  the  legislature 
has  in  clear  terms,  altered  the  law,  as 
established  by  those  decisions.  This  was 
observed  by  the  late  Lord  Tenterden,  in 
the  very  case  of  The  King  v.  the  Inhabitants 
of  Slow,  which  has  been  cited  in  the  course 
of  the  present  argument.  Speaking  of  the 
suggested  intention  of  the  legislature,  in 
passing  the  statute  tlien  under  discussion, 
he  said,  **  If  that  had  been  their  intention, 
it  would  have  been  easy  to  say,  that  the 
occupation  and  payment  should  be  for 
such  term."  The  same  in  substance  was 
stated  by  Mr.  Justice  Flolroyd.  Now, 
here,  the  words  of  the  statute  are,  '*  unless 
sncli  tenement  shall  consist  of  a  separate 
and  distinct  dwelling-house,  or  building, 
or  land,  or  of  both."  There  is  no  material 
difference,  in  this  respect,  between  the 
words  of  the  present,  and  those  of  the 
former  statute  ;  and  I,  therefore,  think,  in 
conformity  with  the  admitted  decisions 
upon  that  statute,  that  a  settlement  was 
gained. 

LiTTLEDALE,  J. — I  think  the  meaning  of 
the  word  "  tenement,"  in  this  act,  is  not 
affected  by  the  question,  whether  the  per- 
sons holds  more  than  one  tenement. 

Parkf,!. — I  also  think  that  this  statute 
is  satisfied  by  the  holding  of  different 
buildings,  which  together  are  rated  for 
more  than  10/.;  though  I  am  not  sure,  that 

(4)  i  N.  &  M,  ^7  i  s.  c.  1 1  Law  Journ.  iM.C.  VJ. 


in  this  decision  I  am  giving  effect  to  th^^ 
intention  of  those  who  framed  the  statut^ 
I  thought  in  the  case  of  The  Kmg  v.  t  i|^' 
Inhabitants  of  Macclesfield^  that  the  legi^. 
lature  did  not  intend  to  take  a  settleme^/ 
away  which  would  be  gained  by  distiocr 
buildings.  If,  for  instance,  a  man  occupied 
a  house  in  one  parish,  and  a  pigstye  in  an- 
other, at  100/.  a  year  for  both,  you  might 
apportion,  as  was  done  in  the  case  of  Tkt 
King  V.   the  Inhabitants  of  Pickering  {5), 
But,  at  all  events,  when  both  buildings  are 
in  the  same  parish  or  township,  I  think  the 
statute  is  satisfied.     The  case  has,  there- 
fore, been  decided  by  that  of  Tfte  King  t. 
the  Inhabitants  of  North  Coliingkam,  unless 
the  statute  G  Geo.  4.  c.  57.  has  made  any 
alteration  in  this  respect;  and  I  can  per- 
ceive none. 

Order  of  Sessions  tpiashed. 


1  833.       >   THE  KINO  r.  THE  INHABITASTS 

May  8.    3  ^^  wroxton. 

Settlement  by  Marriage — Banns. 

To  render  a  marriage  void  for  false  pub^ 
lication  of  banns,  under  t/ie  4  Geo.  4.  c.  7t). 
s,  22,  it  is  necessary  that  both  parties  skovU 
know,  at  the  time  of  the  marriage,  that  there 
has  been  such  false  imblication. 

Removal  from  Morton  PInkney,  in  Norih- 
amptonsliire,  to  Wroxton,  in  Oxfordshire. 
The  Sessions,  on  appeal,  confirmeil  the 
order,  subject  to  the  opinion  of  the  Cooit 
upon  tiie  following — 

CASE. 

James  Carpenter,  the  reputed  husband cf 
the  pnuper,  is  a  parishioner  of  and  legsli? 
settled  in  the  appellant  parish.  In  18^1). 
he  courted  the  pauper,  whose  name  was 
then  Susannah  Spencer,  and  who  was  ihen 
living  in  service  at  Kennington,  near  Lon- 
don, and  she  consented  to  marry  him.  He 
knew  her  name,  and  told  her  he  would  see 
the  banns  properly  published ;  she  took  no 
steps  in  the  matter;  he  told  her  that  the 
banns  had  been  published.  The  marriage 
took  place  at  St.   Mark*s,   Kennington,  oii 

{S)  2  13.  3t  AJ.  ^07;   s.  c.  f)  Law  Jouin.  .M-C 
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ih  of  October  1 829.  The  banns  were 
shed  in  the  names  of  James  Carpenter 
\gnes  Watts,  and  the  register  was  pro- 
1,  containing  an  entry  of  October  the 
1829,  of  the  marriage  of  James  Car- 
T  and  Agnes  Watts,  spinster,  by  banns; 
the  parish  clerk  who  attested  the  re- 
*,  identified  the  pauper  as  the  woman 
ied  under  the  name  of  Agnes  Watts, 
pauper  had  never  gone  by  the  name 
(oes  Watts.  In  the  marriage  service, 
lergyman  used  the  name  of  Agnes,  but 
jrname.  The  pauper  wlio,  till  then, 
red  that  she  was  about  to  be  married 
r  name,  looked  at  Carpenter,  who  told 
3  hold  her  tongue  ;  the  ceremony  then 
•eded.  The  clergyman  wrote  the 
of  Agnes  Watts  in  the  register,  and  the 
sr,  although  she  could  write  her  name, 
10  frightened  and  confused,  that  Khe 
made  her  mark  under  the  name  of 
8  Watts  ;  on  coming  out  of  church, 
3ld  her  husband  that  he  had  married 
y  a  wrong  name,  and  he  said  it  would 

good,  and  that  the  banns  had  been 
shed  in  the  names  of  James  Carpenter 
Vgnes  Watts,  but  that  it  would  save 
ise.  Before  he  said  this,  the  pauper 
ot  know  that  the  banns  had  been  pub- 
1  in  a  wrong  name  ;  Carpenter  then 
ched  the  name  of  Agnes  Watts  out  of 
ertificate,  and  inserted  that  of  Susan- 
^arpentcr. 

le  case  was  argued  this  term. 
addhigton  and  Retinoids,  in  support  of 
)rder  of  Sessions. — At  first  sight,  it 
t  be  supposed,  that  this  case  had,  in 
iplc,  been  decided  by  the  recent  case 
ic  Kimr  V.  the  Inhabitants  of  Tibshelf 
but  tliat  case  was  decided  upon  the 
aw,  the  Stat.  26  Geo.  2.  c.  33.  s.  22. 
present  case  has  to  be  governed  by  ilie  ' 
law,  the  Stat.  4  Geo.  4.  c.  76.  s.  7, 
1  re-enacts  the  old  law ;  but  section 
f  the  latter  provides,  that  **  if  any  per- 

shall  knowinghj  and  nil/uliy  inter- 
y,  without  due  publication  of  banns, 
ithout  a  licence  from  a  person  having 
>rity  to  grant  the  same,  the  marriages 
ich  persons  shall  be  null  and  void,  to 
tents  and  purposes  whatsoever."  The 
:ion,  therefore,  now  raised  is,  whether 


the  knowledge  of  one  party,  is  sufficient  to 
invalidate  the  marriage.  The  point  was 
raised,  but  not  decided,  in  IViUsfure  v. 
Prince  (2).  There,  Dr.  Lushington,  after 
observing  it  was  the  first  case  in  which  the 
Stat.  4  Geo»  4.  c.  7G.  had  undergone  any 
judicial  investigation,  and  after  reading  the 
section,  thus  proceeded  : — "  Whatever  might 
be  the  construction  of  this  section,  when 
one  only  of  the  parties  knew  of  the  false 
publication,  here  there  is  sufficient  evi- 
dence to  shew,  that  both  the  man  and 
the  woman  were  aware  that  the  banns  had 
been  published  in  a  manner  calculated  to 
conceal  the  identity  of  one  of  the  parties. 
The  omission  of  a  christian  name  may  ope- 
rate as  a  concealment,  as  much  as  the  omis- 
sion of  a  surname.  Looking  to  the  whole  of 
the  evidence,  I  am  satisfied,  that  in  the 
present  case  the  publication  was  contrary 
to  this  section  of  the  act  of  parliament,  and 
that  both  parties  were  perfectly  cognizant 
before  the  marriage  of  the  violation  of  its 
provisions.  I  pronounce  the  marriage  null 
and  void."  From  this  it  may  be  inferred 
that,  in  the  opinion  of  the  learned  civilian, 
it  was  at  best  doubtful,  whether  the  guilty 
knowledge  of  both  parties  was  not  neces- 
sary to  invalidate  a  marriage  so  celebrated. 
Then,  wiih  reference  to  the  consequences 
which  would  follow  a  decision  against  the 
validity  of  this  marriage,  it  wouhl  enable 
a  man  to  take  advantage  of  his  own  wrong- 
ful act ;  and  the  ulterior  consequences  of 
this,  with  reference  to  the  institution  of 
marriage,  reed  hardly  be  suggested.  And, 
if  the  case  be  decided  upon  titc  statute  it- 
self, the  Court  will  consider,  whether  (he 
terms,  "knowingly  and  wilfully," can  apply 
to  the  conduct  of  the  wife,  in  this  transac- 
tion. A  better  definition  of  the  material 
words  cannot  be  found,  than  in  that  sup- 
plied by  Lord  Tenterden,  in  the  case  of 
Meirelles  v.  Banning  (3).  The  case  was 
upon  one  of  the  post-office  acts,  which  af- 
fixed a  penalty  upon  any  postmaster,  who 
should  **  wittingly,  willini^ly  and  knowing- 
ly," cause  letters  to  be  delayed  or  opened, 
before  they  were  delivered  to  the  person 
to  whom  they  were  directed.  There,  the 
assignees  of  a  bankrupt,  to  which  bankrupt 
a  letter  had  been  directed,   had   obtained 


1  B.  &  Ad.  190;  8.  c.  8  Law  Jouru.  M.C. 


(2)  3  Ilagganrs  Ktc.  Rep.  XU. 

(3)  «  B,  &  A«l.  y09  J  8.  c.  10  Law  Journ.  K.B.  36, 
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it  from  the  postmaster,  who  acted  bond  fide. 
There  his  Lordship  observed,  *•  In  the  in- 
terpretation of  an  act  so  highly  penal  on 
the  party  offending,  we  must  be  careful  to 
adopt  such  a  construction  as  will  strictly 
answer  to  the  intention  expressed  by  the 
legislature  ;  and,  so  construing  the  clause 
in  question,  it  seems  to  me,  that  the  words, 
'  wittingly,  willingly,  or  knowingly,'  must 
be  taken  to  denote  acts  done  with  a  con- 
scious mind  that  the  party  is  doing  wrong." 

The  supposition  that  the  legislature  meant 
to  provide  for  a  case  like  the  present,  in 
which  the  marriage  itself  would  be  valid, 
is  fortified  by  a  reference  to  section  25  of 
the  statute,  which  enacts,  that  when  a  mar- 
riage has  been  obtained  by  fraud,  the  guilty 
party  shall  forfeit  all  property  accruing 
from  the  marriage. 

Dwarris  and  Humfray,  contra.  —  This 
marriage  was  against  the  express  provisions, 
and  clearly  within  the  mischief,  of  the  act. 
The  cases  under  the  old  law  were  collect- 
ed in  that  of  The  King  v.  the  Inhabitants 
of  Tibshelft  and  the  variation  in  the  words 
of  the  new  act,  does  not  warrant  the  sug- 
gestion of  the  other  side,  that  it  was  in- 
tended to  let  in  an  inquiry  in  cases  like  the 
present,  as  to  the  motives  of  either  of  the 
parties  ;  seeing  that  the  express  direction 
of  the  act  would  be  violated.  Nor  is  it  to 
be  taken  here,  that  the  woman  was  entirely 
free  from  blame ;  inasmuch  as  she  answered 
to  the  false  name,  and  did  all  that  in  her  lay 
to  effect  the  purpose  of  concealment,  which 
concealment  the  legislature,  by  this  penal 
clause,  intended  to  prevent.  In  Palmer*s 
case^  which  was  tried  in  June  1827,  before 
Bayley,  J.,  at  Durham,  upon  a  question  as 
to  the  validity  of  a  marriage  under  similar 
circumstances,  so  far  as  regards  a  false 
name,  the  woman  was  informed  by  the 
man,  on  the  morning  of  the  marriage,  and 
before  the  marriage,  of  the  false  publica- 
tion of  the  banns ;  and  the  Judges  were 
divided  in  opinion,  whether  such  a  mar- 
riage was  valid.  The  section  23  of  the 
present  act  is  entirely  inapplicable  ;  as  it 
merely  provides  that  the  man,  under  such 
circumstances  as  amount  to  a  valid  mar- 
riage against  the  provisions  of  the  act, 
shall  not  obtain  the  woman's  fortune.  But 
this  provision  was  evidently  intended  to 
apply  to  other  cases  than  the  present,  and 
which  other  cases  are  described  in  other 


parts  of  the  act.     But  it  suffices  for  the 
present  argument  to  observe,  that  the  sec- 
tion, in  express  terms,  only  mentions  cates 
in  which  the  marriage  has  been  obtained 
by  licence,  or  if  by  banns,  has  been  ob- 
tained between  persons,  one  of  whom  wu 
under  the  age  of  twenty-one,  and  whoie 
parent  or  guardian  did  not  consent  to  the 
marriage. 

The  Court  took  time  to  consider;  and 
on  this  day  their  judgment  was  delivered 
by- 

Denbiam,  C.  J. — That,  under  circum- 
stances like  the  present,  the  marriage 
was  not  void  ;  and  that,  to  render  it  void, 
both  parties  must  be  aware,  at  the  time  of 
the  marriage,  that  there  had  been  a  false 
publication  of  banns. 

Order  of  Sessions  confirmed. 


1833.     ") 
Fune  1.   y 


TUB  KINOO.  THB  INHABITAHTi 
OF  BANBURY. 


Apprenticeship — Service  with  New  Master. 

An  apprentice  was  told  by  his  master,  that 
he  had  no  work  for  him  to  do,  and  that  he 
had  better  see  if  he  could  get  a  place,  and 
that  one  B,  a  person  of  the  same  trade,wanted 
hands.  The  apprentice  went  and  engaged, 
with  the  consent  of  his  master,  to  work  for  B, 
at  the  trade,  being  paid  by  the  piece,  SubsC' 
quenlly,  the  apprentice  learning  that  he  amid 
get  better  pay  from  another  person  in  the 
same  trade,  wrote  to  his  old  master  for  leave, 
and  received  verbal  leave.  He  agreed  with, 
and  worked  for  that  person  for  a  considerable 
time,  supporting  himself  by  what  he  received 
from  his  earnings : — Held,  by  Denman,  C, 
J,,  Littledale  and  Palteson,  Js,,  that  the  re- 
sidences, while  in  these  services,  were  under 
the  indenture,  and  sufficient  to  confer  a  set' 
tlement  ;  Parke,  J,,  dissentiente. 

Removal  from  Banbury  to  Witney,  in  the 
county  of  Oxford.  The  Sessions,  on  ap- 
peal, quashed  the  order,  subject  to  the 
opinion  of  the  Court  on  the  following — 

CASE. 

By  indenture  of  apprenticeship,  dated  the 
10th  of  September  1801,  the  pauper,  Rich- 
ard Carpenter,  was  boimd  apprentice  by  the 
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res  of  a  charity  in  Charlbury,  to  one 
I  Hobbs,  of  Witney,  tailor  and  breeches 
r,  to  serve  from  the  10th  day  of  Sep- 
it  1797,  until  the  full  end  and  term 
ftn  years.  The  master's  covenants 
to  teach  the  trades,  and  to  find  unto 
>prentice,  sufficient  meat,  drink,  wash- 
idging,  clothing,  and  all  other  neces- 

during  the  term.  The  pauper  en- 
into  his  service  on  the  date  of  the 
ture,  at  whicli  time  he  was  about 
y  years  old.  The  pauper  served  his 
r,   under  the  indenture,   in  Witney, 

half  a  year ;  Hobbs,  the  master,  then 
in  business,  but  did  not  become  bank- 
and  having  little  or  no  work  for  the 
>r  to  do,  said  to  him,  "  Richard,  it's  of 
e  your  stopping  here,  I've  nothing  for 

0  do ;  you  had   better  go,  if  you  can 
place ;  Barry,  of  Bloxham,  wants 

,  and  he's  a  Witney  man;  you  may  go 
rork  for  him  if  you  like ;  and  if  you 
t  come  troublesome  to  me  nor  Witney 
I,  till  the  end  of  your  time,  you  shall 

my   watch ;"  which   he  then  shewed 

The  pauper  went  to  Barry,  at  Blox* 

which  is  about  twenty  miles  from 
^y,  he  paid  his  own  conveyance  down ; 
reed  with  Barry  to  work  for  him,  and 
:eive  half-a-crown  a  pair  for  making 
bes,  which  was  the  regular  price. 
'  used  often  to  go  to  Witney,  and  he 
il  times  carried  friendly  messages  be- 

the  pauper  and  Hobbs.  The  pau- 
orked  for  Barry,  in  Bloxham  parish, 
r,  (maintaining  himself  by  the  wages 
ceived).  He  then  heard  that  Baker, 
inbury,  wanted  hands,  and  that  he 
better  wages  than  Barry,  and  sent  by 

to  Hobbs,  for  his  leave  to  work  for 
'»  and  received  a  verbal  assent  from 
•s.  The  pauper  went  to  Baker,  and 
d  to  work  for  him,  to  make  breeches 
.  9(L  a  pair.  After  the  pauper  had 
vith  Baker  about  three  months,  Hobbs 

down  to  Banbury  to  buy  leather  of 
r ;  he  told  the  pauper  he  was  glad  to 
m  doing  so  well  for  himself,  and  going 

comfortable.  He  gave  the  pauper 
nd  they  drank  together,  and  Hobbs 

promised  him  the  watch,  when  his 
vas  out.     He  afterwards  came  down 

to  buy  leather  of  Baker,  and  again 
le  pauper  at  Baker's  at  work,  and  re- 

1  his  promise  of  the   watch.      The 


pauper  worked  for  Baker  two  years,  living 
the  whole  time  in  Banbury,  and  then  left. 
Hobbs  then  sent  the  pauper  his  watch,  the 
same  he  shewed  and  promised  him  when 
he  left  his  house  at  Witney.  The  pauper 
maintained  himself  by  the  wages  he  re- 
ceived from  Barry  and  Baker,  and  Hobbs 
had  nothing  to  do  with  his  earnings. 

The  question  for  the  opinion  of  the  Court 
of  King's  Bench  was,  whether  the  residence 
in  Bloxham  and  Banbury  was  a  residence 
under  the  indenture,  so  as  to  gain  a  settle- 
ment in  either  of  those  places. 

Waleshy^  in  support  of  the  order  of  Ses- 
sions.— Every  fact  in  the  case  seems  to  lead 
to  the  conclusion  to  which  the  Sessions 
came :  that  the  pauper,  during  the  services 
with  Barry  and  with  Baker,  was  acting 
under  the  consent  and  was  subject  to  the 
recall  of  his  master.  That  consent  was  not 
an  indiscriminate  leave  to  serve  any  person, 
but  a  particular  consent  to  serve  a  particular 
person;  '*  And  this,"  according  to  the  lan- 
guage of  Lord  Kenyon,  in  The  King  v. 
Shebhear  {\\  "is  the  plain  line  of  distinc- 
tion between  all  the  cases."  The  master  who 
was  served  with  that  consent,  was  privy  to 
it.  In  The  King  v.  the  Inhabitants  of  Whit- 
church  (2),  it  does  not  appear,  that  the  new 
master  knew  that  the  person  he  received 
was  an  apprentice.  And  in  The  King  v,  the 
Inhabitants  of  Ash  by  de  la  Zouch  (3),  the 
hiring  to  the  new  master  was  general,  and 
not  a  hiring  of  the  particular  apprentice. 
In  The  King  v.  the  Holy  Trinity  in  the 
Minor tes  (4),  a  recommendation  by  the 
master  to  the  apprentice,  to  go  and  serve 
another  person,  was  held  to  be  sufficient. 

Chilton^  contra. — There  must  be  an  ex- 
press consent  to  each  particular  service  ; 
and  the  knowledge  of  the  relation  filed  by 
the  apprentice,  should  be  brought  home  to 
each  successive  master.  That  u  not  so  in 
the  present  case,  with  reference  to  the  third 
master.  The  case  more  resembles  that  of 
The  King  v.  the  Inhabitants  of  Shipton  (5), 
than  any  which  have  been  cited.  There, 
the  service  with  the  new  master  was  with 
the  knowledge  and  consent  of  the  old  ;  and 

(1)  1  East,  73. 

(X)  1  B.  &  C.  574  ;  8.  c.  2  D.  &  R.  845. 

(3)  1  Bam.  &  Aid.  116. 

(4)  3  Term  Rep.  605. 

(5)  8  B.  &  C.  88;  s.  c.  2  M.&  R.217;  6  Law 
Joam.  M.C.  99 • 
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t  and  after  he  became  of  age,  and  be* 
16  was  twenty-four,  being  ]ame,  he 
d  for  relief  to  the  overseers  of  the 
ant  parish,  who  recommended  him 
m  some  trade,  but  refused  to  bind 
lit ;  nevertheless,  they  promised,  that 
could  find  a  master,  they  would  give 
The  pauper  then  put  himself  appren- 
)  one  Hatch,  living  in  the  respondent 
.     The  parish  officers  of  Hanbury 

the  pauper  the  money,  who  paid 
latch.  The  indenture  was  by  deed, 
by  the  master  and  the  apprentice, 
t  under  this  indenture,  the  pauper 
nore  than  forty  nights  in  the  respon- 
lartsh,  and  would  be  settled  there,  if 
ienture  be  good  in  law. 
I  question  for  the  consideration  of  the 

was,  whether  a  person  apprenticed 

the  circumstances  stated  in  the  case, 
\er  he  is  twenty-one  years  of  age,  is 
*  child  within  the  meaning  of  the  56 
8.  c.  189.8.  11. 

Lee^  in  support  of  the  order  of  Ses- 
— All  the  provisions  of  the  act,  upon 

this  case  is  to  turn,  shew  that  adult 
18  were  not  intended  to  be  the  objects 

The  statute  5  Eliz.  c.  4.  s.  2G,  gives 

to  take  apprentices  for  seven  years, 
t  the  term  expire  before  the  person 
nticed  be  twenty-four  years  of  age ; 
ection  36  provides,  that  no  person 
je  bound  to  enter  into  apprenticeship 
le  be  twenty-one  years  of  age.  With 
legislative   definition  of  the  time  at 

persons  are  generally  supposed,  by 

0  contract  the  relation  of  apprentice- 
it  can  scarcely  be  contended,  that  this 

1  was  a  child  within  the  meaning  of 
ilFerent  acts  passed,  relating  to  poor 
en.  Nor  indeed,  was  this  a  binding 
i  parish  officers,  within  the  meaning 
le  acts ;  for  the  party  bound  himself, 
ase  of  Tke  King  v.  the  InhaUtanis  of 
^eler,  Hereford  (1)  shews,  that  the 
ng,  rather  than  the  words  of  the  act 
1  be  taken,  as  supplying  the  rule  of 
action. 

ison,  contrcu — The  argument  of  the 

side,  places  too  great  a  stress  on  the 

"  child."     That  word  is  used  in  the 

D8  in  a  legal,  and  not  in  a  popular 

;  like  "  child  and  children,"  in  a  will, 

1  B.  &  Ad.  917  ;  8.  c  9  Law  Joum.  M.C.  58. 
Ew  Series,  II.—Mag.  Cas. 


although  the  person  thus  designated  might 
be  of  mature  age,  and  themselves  the  heads 
of  families.  It  was  decided,  in  The  King 
V.  the  Inhabitanls  of  Sowerhy  (2),  that  mere 
majority  does  not  constitute  emancipation, 
and  that  a  person  of  full  age  might  yet 
be  a  part  of  his  father's  family.  Upon 
the  last  point  taken  by  the  other  side,  it 
was  decided  in  The  King  v.  the  Inhabit 
tants  of  St,  PaaU  Exeter  (3),  that  where 
any  expense  is  incurred  by  the  parish  of- 
ficers upon  an  indenture  of  apprenticeship, 
the  provisions  of  the  statute  of  5G  Geo.  3. 
apply.  It  is  a  fact  in  this  case,  that  ex- 
penses of  this  nature  were  incurred.  There 
can  be  no  reason  why  a  person  of  full  age 
should  not  be  considered  as  much  within 
the  protection  which  it  was  intended  should 
be  given  by  those  acts,  as  a  minor. 

Denman,  C.  J. — I  think  it  is  impossible 
to  consider  a  person,  who  is  twenty-one 
years  of  age,  as  a  child,  within  the  mean- 
ing of  the  act  in  question.  The  argument 
on  the  affirmative  of  that  question,  would 
make  it  possible  that  a  person  of  seventy 
years  of  age  might  be  considered  as  such  a 
child.  Nor  do  I  think  the  case  of  The 
King  v.  the  Inhabitants  of  St.  Paul, 
Exeter f  goes  to  the  length  which  is  contend- 
ed for.  It  is  true,  that  the  words  of  the 
act  are  very  large ;  but  the  recital  shews, 
that  they  were  intended  to  have  a  limited 
effect. 

LiTTLEDALE,  J.,  Pabkb,  J.  and  Patteson, 
J.  concurred. 

Order  of  Sessions  confirmed. 


1833.     "> 
Fune  1.  3 


THE  KING  V,  THE  INHABITANTS 
OF  GREAT  GLENN. 


Settlement  by  Administration — Fraud, 

The  fa£t  of  a  woman  being  induced  to 
take  out  letters  of  administration  to  her  hus^ 
band,  by  and  at  the  expense  of  the  parish 
officers,  in  order  to  fix  her  settlement  in  a 
parish  other  than  their  own,  does  not  prevent 
the  settlement ;  although  the  Sessions  find, 
that  the  letters  of  administration  were  taken 
out  fraudulently  for  that  purpose, 

(S)  S  £ait,  276. 

(3)  10  B.  &  C.  13  ;  ••  c.  5  M.  &  R.  94;  8  Law 
Joam.  M.C.  45. 
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Removal  from  Great  Glenn  to  Leir,  both 
in  the  county  of  Leicester.  The  Sessions, 
on  appeal,  quashed  the  order,  subject  to 
the  opinion  of  the  Court  on  the  following 

CASE. 

The  pauper,  Mary  Stevens,  was  married 
to  John  Stevens,  in  April  1827,  and  on 
their  marriage,  she  and  her  husband  went 
to  live  in  a  house  in  the  appellant  parish, 
which  her  husband  had  taken  a  day  or  two 
before,  of  Thomas  Eaglesfield,  as  tenant 
from  year  to  year,  at  the  rent  of  3/.  per 
annum,  which  was  a  rack  rent.  They  con- 
tinued to  live  in  this  house  until  the  14th 
of  May  1831,  on  which  day  the  husband 
died.  The  widow,  the  pauper,  continued 
the  possession  from  thence  for  about  a  fort- 
night or  three  weeks.  She  then  went  to 
the  respondent  parish  for  a  few  days — 
namely,  from  Monday  till  Saturday,  when 
she  returned,  having  left  her  sister  in  pos- 
session of  the  house  during  her  absence. 
She  was  relieved  there  by  the  respondents 
until  3rd  of  December  following.  On  the 
next  2nd  of  June,  after  her  husband's 
death,  pauper  had  an  interview  with  the 
landlord,  and  told  him  she  w'nhcd to  pay  the 
rent  weekly  ;  he  assented,  and  it  was  agreed 
that  pauper  should  pay  14c/.  a  week,  which 
she  paid  accordingly,  until  the  5th  of  March, 
when  she  quitted,  in  consequence  of  hav- 
ing received  a  week's  notice  to  quit. 

Some  time  in  August,  after  her  husband's 
death,  the  pauper,  Mary  Stevens,  took  out 
letters  of  administration  to  the  effects  of 
her  husband,  under  the  following  circum- 
stances.' In  that  month,  the  attorney  for 
the  respondents,  accompanied  by  a  clergy- 
man, called  upon  pauper,  and  administer- 
ed the  oath,  saying,  **  We  shall  be  obliged 
to  get  you  to  take  out  letters  of  adminis- 
tration. I  dare  say  you  do  not  understand 
it.  You  have  a  right  to  take  out  letters  if 
you  like,  and  if  you  will  leave  it  to  me,  I 
uill  do  whatever  is  necessary." 

This  explanation  was  not  understood  by 
the  pauper;  however,  she  said  she  had  no 
objection,  but  hoped  they  would  not  take 
lier  goods,  which  she  believed  the  respon- 
dent parish  were  going  to  ]ay^  claim  to. 

The  pauper  was  ignorant  of  administer- 
ing, any  further  than  she  understood  her 
oath  was  to  declare,  that  what  she  had 
was  not  worth  20/.,  and  she  never  heard 


until  the  6th  of  December  following,  that 
letters  of  administration  had  been  taken 
out,  when  the  attorney  for  the  respon- 
dents laid  some  papers  on  a  table  before 
her,  and  said,  **  There  are  your  letters  of 
administration." 

1  he  pauper's  goods,  at  the  decease  of  her 
husband,  were  not  worth  more  thanoL; 
3/.  of  which  w(  re  due  for  rent,  and  2l  for 
other  debts.  The  letters  of  administratioo 
were  taken  out  by  the  direction,  and  at  the 
expense  of  the  respondent  parish,  for  the 
purpose  of  settling  the  pauper  in  the  ap- 
pellant parish.  1  he  pauper  resided  forty 
days  and  upwards  in  the  house,  late  her 
husband's,  in  the  appellant  parish,  after  the 
grant  of  the  above-mentioned  letter*  of 
administration,  whereupon  the  order  of 
removal  now  appealed  against  was  obtained. 

The  Court  found,  that  there  was  fraud 
in  taking  out  the  letters  of  administration, 
and  discharged  the  order. 

Humphrey  and  Burnaby,  in  support  of 
the  order  of  Sessions. — First,  the  letters  of 
administration,  thus  fraudulently  obtained, 
are  in  operation  for  the  purpose  of  settle- 
ment. The  general  rule,  that  no  settle- 
ment shall  prevail,  which  has  been  brought 
about  by  fraud,  was  laid  down  in  the  late 
case  of  The  King  v.  the  Inhabitants  of  Blr- 
rtiingham  {\)t  and  the  only  exception  to 
the  rule  is  in  the  case  of  marriage,  in  which 
case  the  higher  obligation,  though  fraudu- 
lently brought  about,  cannot  be  impeached, 
nor  its  consequences  intercepted.  The  case 
of  The  King  v.  the  Inhabitants  of  Hutdof 
(2)  shews,  that  the  retroactive  effect  of  the 
letters  of  administration  is  allowed  only  for 
the  purpose  of  benefiting  the  estate ;  se- 
condly, the  pauper  herself  contracted  a 
new  tenancy,  upon  the  grant  of  the  letters 
of  administration  to  herself;  and,  tliere- 
fore,  the  tenancy  in  her  character  of  ad- 
ministratrix, was  surrendered.  She  vias 
tenant  in  her  own  right. 

Amos,  Hildyard,  and  White,  contra.— 
First,  there  was  no  fraud  in  the  legal  sense 
of  the  word.  There  was  no  false  fact ;  no 
representation  of  anything  which  did  not 
in  fact  exist.  The  pauper  had  a  l^al 
right  to  the  letters  of  administration ;  and 


(1)  8  B.  &  C.  29;  ?.  c.  t!  M,  &  R.  «30 ;  6  Uw 
Journ.  IVI.C.  67. 
(V)  Ij  Kast,  K) j. 
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B  her  duty  to  administer.  She  would 
been  liable  to  penalties  for  intermed- 
with  the  property,  if  she  did  not  duly 
aister.  This,  then,  being  her  situa- 
how  can  it  be  a  fraud  to  enable  her 
ke  up  the  legal  character  of  adminis- 
X  ?  She  having  that  legal  character, 
egal  consequences  follow.  In  Allen 
tmdaM  (d),  a  person  who  had  obtained 
ite  of  a  forged  will,  was  held  to  be 
letent  to  give  a  discharge  to  a  debtor 
e  estate,  as  long  as  the  probate  re- 
ed unrecalled.  The  right  to  gain  the 
iment  in  the  representative  charac- 
nras  confirmed  in  T/ic  Kins  v.  the  In* 
ini$  of  Ynysctjnhanarn  (4).  Upon  the 
id  point ;  the  wife  could  not  change 
:erms  of  the  tenancy ;  and  it  sufH- 
ly  appears,  that  she  resided  upon  the 
ises  more  than  forty  days  after  the 
:  of  the  letters  of  administration  with- 
ny  alteration  of  the  tenancy. 

INMAN,  C.J. — Upon  the  first  point, 
uestion  is,  whether  the  Sessions,  hav- 
ibund  fraud  in  the  taking  out  the 
s  of  administration,  of  itself  puts  an 
o  the  settlement.  No  one  can  approve 
lat  has  been  done ;  but  I  tliink  the 
er  became  vested  with  all  the  legal 
B  of  administratrix  ;  and  that  all  the 
consequences  must  follow.  Upon  the 
'  point,  the  terms  of  the  occupation, 
ase  leaves  them  in  some  dobbt ;  and 
ist,  therefore,  go  back  to  the  Sessions 
ve  the  terms  more  clearly  stated. 

TTLEDALE,  J. — I  am  of  the  same  opi- 
as  to  the  letters  of  administration, 
only  question  in  doubt  is,  whether  the 
er  held  under  a  weekly  tenancy. 

iEKE,  J. — I  also    think  there   is   no 
ad  for  calling  this  a  fraud.    It  is  clear 
iad  a  consenting  mind  to  the  taking 
etters  of  administration. 
lTTBson,  J.,  concurred. 

Case  sent  hack  to  Sessions ^  on 
the  second  point, 

3  Term  Rep.  1«5. 

7  B.  &  C.  *i33 ;  8.  c.  1  M.  &  R.  16 ;  s.  c.  6 
^ourn.  M.C.  9. 


1833.       *>   THE  KINO  r.  THE  INHABITANTS 
June  1-3  OF  RUTHIN. 

Settlement  by  Tenement — Payment  of 
Rent. 

The  I  Will,  4.  c.  18.  is  retrospective  as  to 
the  2nd  section  only  ;  consequently ^  where  a 
tenement  was  held  and  occupied  between  the 
time  of  passing  the  6  Geo,  4.  c.  57,  and  that 
of  the  passing  of  the  Jirst-mentioned  act ; 
and  the  rent  was  pa  id  ^  but  not  **  by  the  party 
hiring  the  same" : — Ileld^  to  be  sufficient  for 
the  purpose  of  gaining  a  settlement. 

Removal  from  Ruthin  to  Cwm,  in  the 
county  of  Denbigh.  The  Sessions,  on  ap- 
peal, quashed  the  order,  subject  to  the  opi« 
nion  of  the  Court  on  the  following — 

CASE. 

Upon  entering  into  the  appeal,  it  was 
admitted  by  appellants,  that  the  pauper's 
settlement  was  in  the  appellant  parish  pre* 
viously  to  the  occupation  by  the  pau(>cr  of 
a  tenement  and  lands  in  the  parish  of  Llan- 
rhaiadr,  in  Cinmerch,  in  the  county  of  Den* 
high,  under  the  following  circumstcinccs:^- 

Previous  to  St.  Andrew's  (the  dOtli  of 
November)  1829,  the  pauper  took  from 
Mr.  Eddisbury,  (the  mortgagee  for  a  term 
of  500  years,  who  was  in  possession,  and 
whose  estate  therein  had  become  absolute 
by  foreclosure,)  a  farm  called  Tynyffryih, 
in  the  parish  of  Llanrhaiadr,  in  Cinmerch, 
in  the  county  of  Denbigh,  as  tenant  from 
year  to  year,  at  the  rent  of  241,  per  annum. 
The  tenancy  was  to  commence  according  to 
the  custom  of  the  country — viz.  as  to  the 
land,  from  St.  Andrew's  1829,  and  as  to  the 
farm-house  and  outbuildings,  from  the  1st 
of  May  following.  The  rent  was  made 
payable  half-yearly,  on  the  25th  of  March, 
and  the  29ih  of  September  following, 
though,  according  to  the  custom,  the  first 
half  year  was  not  to  be  called  for  until  St. 
Andrew's  1830,  and  the  second  half  year  on 
the  1st  of  May  1831,  and  so  on  from  year 
to  year,  so  long  as  the  relation  of  landlord 
and  tenant  subsisted.  Pursuant  to  the 
contract,  the  pauper  entered  upon  the  pre- 
mises at  the  appointed  periods,  and  occu- 
pied the  lands  from  the  30tli  of  November 
1829  until  after  the  30th  of  November 
1830,  and  until  a  little  before  Christmas  in 
that  year,  having,  in  fact,  commenced  tilling 


72 


CASES  CONNECTED  WITH 


the  land  for  the  second  year ;  and  he  occu- 
pied the  house  and  outbuildings  until  the 
1st  of  May  1831. 

Mr.  Eddisbury,  during  the  pauper's  oc- 
cupation, being  desirous  of  selling  the 
property,  even  at  a  sacrifice  of  some  part 
of  the  mortgage  money  due  to  him,  inti- 
mated his  intention  to  Thomas  Shaw,  (the 
mortgagor,)  who  was  entitled  to  the  rever- 
sion in  fee  simple,  subject  to  the  mortgage, 
and  named  a  sum  he  would  accept  in  satis- 
faction of  his  mortgage  debt ;  and  added, 
that  if  Thomas  Shaw  could  find  a  pur- 
chaser, he  would  permit  him  to  have  any 
surplus  as  a  compensation  for  his  trouble, 
and  in  consideration  of  his  concurring  in 
the  sale,  and  conveying  his  reversion. 
During  the  early  part  of  the  pauper's 
tenancy,  a  contract  was  made,  through  the 
medium  of  Thomas  Shaw,  for  the  sale  of 
the  mortgaged  premises  to  Mr.  Ignathius 
Williams,  at  a  price  exceeding  the  sum 
agreed  to  be  taken  by  Mr.  Eddisbury,  in 
satisfaction  of  his  mortgage  debt.  The 
title  having  been  approved  of,  the  parties 
fixed  a  day  in  August  1830  to  complete 
the  purchase,  and  Mr.  Eddisbury,  Thomas 
Shaw,  and  Williams,  the  purchaser,  and 
their  solicitors,  assembled  at  Ruthin  agree- 
ably to  appointment,  and  were  attended  by 
the  pauper's  wife,  whose  husband  sent  her 
on  his  behalf,  he  having  been  desired  by 
Thomas  Shaw  to  attend  to  pay  his  half 
year's  rent.  On  Mr.  Eddisbury  insisting 
on  being  paid  the  half  year's  rent  due  the 
25th  of  March  1830,  and  declining  to 
complete  the  sale  without  it,  the  pauper's 
wife  said  that  her  husband  was  then  un- 
prepared, owing  to  its  being  demanded 
before  the  usual  time — viz. 'St.  Andrew's, 
though,  as  before  stated,  it  w^as  due  the 
25th  of  March  preceding ;  Thomas  Shaw 
being  anxious  to  avoid  delay,  to  get  the 
business  concluded,  agreed,  without  the 
previous  knowledge  or  request  of  the 
pauper,  but  with  the  privity  and  consent 
of  the  pauper's  wife,  to  pay  the  12/. 
for  the  pauper;  and  the  amount  was  then 
paid  by  Williams's  solicitor,  at  the  re- 
quest of  Shaw,  out  of  Shaw's  surplus 
purchase-money,  and  a  receipt  was  taken 
from  Mr.  Eddisbury  for  12/.,  being  the 
amount  of  the  half  year's  rent  due  from  the 
pauper,  and  the  receipt,  which  was  pro- 
duced in  evidence,  stated  it  to  have  been 


received  of  David  Jones,  by  the  payment 
of  Thomas  Shaw,  and  which  receipt  Thomas 
Shaw  kept.     Mr.  Eddisbury,  so  far  as  he 
was  concerned,  lefl  it  to  Thomas  Shaw  and 
the  pauper  to  arrange  the  repayment  of 
the  first  half-year's  rent  as  they  could,  and 
the  pauper  acknowledged  on  the  trial  of 
the  appeal,  that  Shaw  had  paid  the  rent 
for  him ;  and  he  proved  that  there  was  an 
unsettled  account  between  them,  relating 
to  money  transactions,  the  sale  of  con, 
and  charges  for  team-labour,  part  of  whidi 
was  due  to   the  pauper  previous  to  his 
taking  the  farm ;  and  in  which  account  he, 
the  pauper,  gave  Shaw  credit  for  the  rent, 
and  he  swore  that  the  balance  was  still  in 
his,  the  pauper's,  favour,  but  he  admitted 
that  there  were  disputes  between  him  and 
Thomas  Shaw  ;  and  that  there  was  a  law- 
suit commenced  against  him  by  Shaw  for 
the  12/.,  but  he  had  not  heard  anything 
about  it  for  a  year  or  more. 

As  W^illiams  was  only  to  have  the  rents 
from  the  completion  of  the  purchase,  it  wu 
agreed  between  Mr.  Eddisbury,  Shaw,  and 
Williams,  that  Shaw  should  have  the  por- 
tion of  the  second  half  year's  rent,  whidi 
had  accrued  from  the  25tli  of  March  1830 
up  to  the  day  in  August  in  that  year,  when 
the  settlement  of  the  purchase  took  place 
at  Ruthin,  and  Williams  was  to  have  the 
remainder,    being  about  six  weeks'  rent 
W^illiams,  in  order  to  simplify  the  business 
respecting  the  payment  of  the  second  half 
year's  rent,  paid  to  Shaw,  at  Ruthin,  the 
proportion  of  rent  from  the  25th  of  March 
to  the  day  in  August  when  the  purchase 
was  completed,  and  which    he   expected 
would  be  reimbursed    when    the  pauper 
paid  his  second  half  year's  rent  at  the  usual 
period.    The  pauper  not  being  at  the  time 
present,  had,  of  course,  no   knowledge  of 
this  transaction.     The  pauper  not  being 
under  notice  to  quit,  and  having  it  in  hn 
power  to  retain  the  premises  a  year  longer, 
and  Williams  being  desirous  of  getting  rid 
of  him,  entered  into  a  treaty  in  December 
1 830  for  immediate  possession  of  the  lands, 
and  for  possession  of  the  house  and  out- 
buildings on  the  1st  of  May  1831.    The 
pauper  at  first  asked  the  sum  of  24/.  as  a 
consideration  for  quitting  the  farm,  but 
eventually  he  agreed  to  leave  upon  having 
the  second  half  year's  rent,  then  due,  re- 
mitted or  forgiven  to  him  as  a  considera- 
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br  quitting,  and  Williams  agreed  to 
enns.  The  pauper,  in  compliance 
his  agreement,  quitted  the  lands  in 
nber  1830,  and  the  house  and  out- 
ng  on  the  1st  of  May  18dl,  and  was 
at  account  forgiven  that — viz.  the 
alf  year's  rent,  and  discharged  from 
he  pauper  had  not  to  the  day  of  trial 
ly  repaid  Shaw  the  amount  of  the 
rear's  rent  he  had  paid  for  him  to 
bury,  except  in  the  manner  before 
— viz.  that  he  had  given  Shaw  credit 
!Count,  and  that  there  was  a  lawsuit 
Qg,  and  an  unsettled  account  between 

and  himself,  upon  which  account 
owed  him  a  balance,  and  that  he  had 
eard  anything  of  the  lawsuit  for  a 
)r  more.     And,  as  to  the  second  half 

rent,  he  proved  that  he  had  paid  it 
lliams,  or  satisfied  him  for  it,  by  the 
ict,  in  the  manner  before  described, 
vhich  Williams  also  proved  on  the 
The  pauper  also  proved  that  he  was 
able  to  have  paid  the  rent,  as  he 
d  with  a  stock  sufficient  to  have  met 
ndlord's  demand.  The  year's  hold- 
I  to  the  land,  which  was  the  principal 
^,  was  begun  and  concluded,  and  the 

rent  was  due,  and  paid  or  satisfied 
fore  mentioned,  while  the  statute  6 
I.  c.  57.  was  in  operation,  and  before 
Asingof  theact  1  Will.  4.  c.  18,  though 
me  originally  allowed  for  the  payment 
e  second  half  year's  proportion  was 
len  arrived,  but  the  year's  holding  of 
ouse  and  outbuildings  was  not  con- 
1  until  the  1st  of  May,  which  was 
the  last-mentioned  act  came  into 
tion.     The  Court  found  that  there 

settlement  gained  in  Llanrhairdr,  in 
3rch,  by  the  pauper,  under  the  cir- 
ances  before  detailed,  and  quashed 
*der,  but  subject  to  the  opinion  of  the 
B  Bench  as  to  the  correctness  of  that 
ision. 

tice,  in  support  of  the  order  of  Ses- 
— The  case  of  The  King  v.  the  Inha- 
s  of  Kibworth  Harcourt{\)  decided 
imder  the  6  Geo,  4.  c.  57,  the  rent 
not  be  paid  by  the  person  hiring  the 
lent.     It  was  sufficient  if  the  rent 


were  paid,  no  matter  by  whom.  This  has 
been  altered  by  the  1st  section  of  1  W.  4. 
c.  1 8,  which  has  rendered  it  necessary  that 
the  rent  should  be  paid  by  the  person 
hiring.  That  act,  however,  was  retrospec- 
tive in  its  operation  only  as  to  the  2nd 
section;  the  paying  of  10/.  of  the  annual 
rent — The  King  v.  the  Inhabitants  of  Dun- 

J*  Jervis^  contr^. — First,  the  act  of  1 
W.  4.  c.  18.  was  altogether  declaratory; 
and  was,  therefore,  retrospective  in  its 
operation.  The  case  of  The  King  v.  the 
Inhabitants  of  Dursley  was  decided  upon 
the  2nd  section,  and  held  that  section  to 
be  retrospective ;  but  it  does  not  follow 
that  the  first  was  not  so  as  well  as  the 
second.  But,  independent  of  this,  there 
has  been  no  payment  of  rent  at  all. 

There  was  enough  to  prove  accord  and 
satisfaction,  but  not  payment.  The  wife 
had  no  authority  to  make  the  engagement 
sheprofessed  to  make. 

The  money  paid  was  a  mere  gratuity  by 
the  mortgagee  under  a  contract  with  third 
parties  ;  as  to  the  second  half  year's  rent, 
there  was  no  payment  whatever. 

Demman,  C.  J. — There  was  enough  to 
shew  that  the  rent  was  satisfied  to  the 
party  who  was  entitled  to  receive  it.  The 
Sessions  have  properly  considered  this  as 
payment. 

LiTTLEDALE,  J.,  concurrcd. 

Parke,  J. — It  cannot  be  said  the  rent 
has  not  been  paid ;  seeing  that  there  is  no 
one  who  can  now  make  any  demand  for  it. 

Patteson,  J.,  concurred. 

Order  of  Sessions  confirmed. 


2^ote. — It  seems  to  have  been  assumed 
in  the  above,  and  may  now  be  taken  that 
the  1  W.  4.  c.  18.  is  retrospective  as  to 
the  2nd  section  only. 


37. 


(2)  9  B.  &  Adol.  465 ;  s.  o.  10  Law  Joara.  M.C. 


7  B.  &  C.  790  i  8.  c.  1  M.  &  R.  691 ;  0  Law 
M.C.  60. 
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1833 
June  9 


Bridge — Repair, 


THE  KINO  0.  THE  INHABITANTS 
OF  THE  COUNTY  OF  DEVON. 


The  county  are  liable  to  repair  a  bridge 
fvhichy  since  the  passing  of  the  43  Geo,  S, 
c.  59,  has  been  built  upon  the  site  of  an  old 
bridge;  although,  upon  building  the  new 
bridge,  the  provisions  of  that  act  were  not 
complied  with. 

This  was  an  indictment  for  the  non- 
repair of  a  bridge,  called  Tipton  Bridge,  in 
the  parish  of  Ottery  St,  Mary,  in  the  county 
of  Devon,  leading  from  Ottery  to  Sidmouth. 
The  first  count  described  it  as  a  bridge  for 
passage  with  horses,  carts,  and  carriages  ; 
the  second,  as  for  passage  with  horses  only. 
The  defendants  pleaded  not  guilty.  The 
cause  was  tried,  at  the  Dorset  Lent  Assizes 
for  1833,  before  Park,  J.,  when  the  follow- 
ing appeared  to  be  the  principal  facts  : — 

The  bridge  in  question  was  formerly  a 
horse  bridge  ;  but,  before  the  passing  of  the 
43  Geo.  3.  c.  59,  it  had  been  widened  at 
the  expense  of  the  parish  of  Ottery,  so  as  to 
become  a  bridge  for  the  passage  of  carts  and 
carriages,  and  had  been  so  used.  In  1807, 
a  great  flood  carried  away  the  bridge,  leav- 
ing the  stone  abutments  on  either  side. 
The  bridfje  \.as  reconstructed,  at  the  ex- 
pense  of  the  parish,  on  the  same  site  ;  using 
the  stone  abutments  of  the  former  bridge. 
There  was  a  question,  whether  any  of  the 
materials  of  the  old  bridge  had  been  used  in 
the  reconstruction  ;  but  this  did  not  become 
material  in  the  result.  No  notice  according 
to  the  43  Geo.  3.  c.  59.  had  been  given  to 
the  county  surveyor,  on  occasion  of  the  re- 
construction. For  the  defendants,  it  was 
contended,  that  the  bridge  must  be  con- 
sidered as  a  bridge  built  since  the  passing 
of  the  above  act;  and,  consequently,  that 
the  non-compliance  of  the  provisions  re- 
specting the  county  surveyor,  exempted  the 
county  from  liabihty.  Subject  to  this  ques- 
tion, a  verdict  was  taken  for  the  Crown ; 
with  leave  for  the  defendants  to  move  to 
enter  a  verdict  of  acquittal.  A  rule  for 
that  purpose  having  been  obtained  by 
Crowder — 

Campbell  (Sol,  Gen,)  and  Elliott  now 
shewed  cause. — The  statute  in  question  was 
passed  to  prevent  the  multiplying  of  bridges. 


whereby  the  county  might  be  charjgedtttiie 
caprice  of  individuals.  The  statute  doei 
not  apply  to  the  case  of  a  new  bri(^  buk 
upon  the  site  of  the  old  ;  still  less  to  as  oU 
one  repaired,  as  in  the  present  case— He 
King  V.  the  fnhabitants  of  Lamcaslttre(\). 
The  identity  of  the  bridge  remained.  Tbe 
case  of  The  King  v.  the  InkahitnU  ef 
Surrey  {%),  is  to  be  relied  on  by  the  od« 
side.  There,  a  parish  was  bound  by  pR- 
scription  to  repair  an  old  woodeD  foot  bridge; 
which  had  been  changed  to  a  mech  widcc 
bridge,  and  of  brick,  and  which  in  later 
years,  had  been  used  for  carriages.  Tlie 
county  were  indicted  for  non-repair.  They 
pleaded  the  liability  of  the  parish  to  reptir 
the  said  bridge  ;  and  it  was  held,  tliat  tbeir 
plea  was  not  supported  by  the  facts,  as  the 
parish  were  not  bound  by  prescriptioo  ts 
repair  a  carriage  bridge.  But  there  b  a 
material  distinction  between  that  case  asd 
the  present.  Here,  the  county  in  1S07, 
just  before  the  old  bridge  was  carried  away, 
were  clearly  bound  to  repair  it ;  as  it  had 
been  built  and  widened  before  the  pstnig 
of  the  43  Geo.  3.  Then,  what  has  since 
taken  place  to  remove  the  liability  ! 

Crowder,  and  Praed,  contra.  — The  case 
is  witliin  the  words,  as  well  as  within  the 
mischief,  of  the  act,  the  object  of  which 
was,  not  merely  to  prevent  the  muldpljiog 
of  bridges,  but  also  to  prevent  the  building 
of  any  bridge  upon  the  mere  caprice  of 
others,  which  might  increase  the  liability 
of  the  county.  This  was  a  total  recoo- 
struction  of  the  bridge.  When  the  flood 
had  taken  place,  no  bridge  was  left ;  bow 
then  can  it  be  said  this  was  not  a  bridge 
built  since  the  43  Geo.  3.  was  passed? 
The  case  of  The  King  v.  the  Inlutbitantsof 
Surrey  is  in  point,  as  shewing  that  the 
identity  of  the  bridge,  which  alone  the 
county  are  liable  to  repair,  has  been  de- 
stroyed. 

[Parke,  J. — But  can  you  contend  thii 
the  county  are  not  bound  to  supply  a  new 
bridge  in  place  of  the  old  one.] 

Perhaps  not.  But  they  are  not  boood 
to  repair  this  particular  bridge.  The  pre- 
sent indictment  is  for  not  repairing.  Whe- 
ther they  would  be  liable  for  not  erecting, 
need  not  be  decided  for   the  purpose  of 

(1)  2B.&Ad.  8I3;8.c.  10LawJourD.HX.l> 

(2)  ^  Campb.  454. 
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uestion.  The  case  of  The  King  v. 
halntants  of  Derbyshire  {3\  shews  that 
t>urt,  in  construing  the  4^rd  Geo.  3, 
ler  it  as  an  act  remedial  for  the 
Y ;  it  should,  therefore,  have  a  liberal 
uction. 

NUAK,  C.J. — I  am  clearly  of  opinion 
his,  for  all  legal  purposes,  must  be 
lered  as  the  same  bridge.  The  abut- 
and  other  parts  of  the  old  bridge,  as 
lod  before  the  passing  of  the  43rd 
3,  were  left  untouched  by  the  flood 
)7.  For  the  purpose  of  trying  the 
ion  of  liability,  I  should,  however, 
re,  that  we  never  should  think  of  in- 
ig,  in  sucli  a  case,  whether  any  part 
!  materials  was  used  for  constructing 
>w  bridge.  It  is  the  same  bridge  tn 
nplation  of  law,  although  the  identity 
!  matter  is  destroyed. 
TLEDALE,  J. — It  is  uot  material  to 
'6  what  induced  the  parish  to  recon- 
;  after  the  flood  of  1807.  The  present 
B  was  built  upon  the  same  site  and 
lentsasthc  old;  if  it  were  an  entirely 
iridge,  built  upon  new  abutments,  I 
:  entertain  some  doubt ;  but  the  pre- 
tasc  does  not  raise  that  difliculty. 
iiKB,  J. — This  case  appears  to  me 
:1ear  upon  the  evidence  ;  but,  even 
;he  bridge  been  built  of  entirely  dif- 
;  materials,  I  do  not  see  how  that 
I  exempt  the  county  from  liability. 
rTEsoN,  J. — I  have  no  doubt  of  this 
I  in  contemplation  of  law,  the  same 
e. 

Rule  discharged. 


J3.     7 
25.  3 


THE  KINO  V,  J.  H.  MANNERS 
SUTTON,  ESQ. 

w  Trial — Misdemeanor. 


Semble — That  the  Court  have  no 
to  order  a  new  trials  where,  upon  an 
ment  for  a  misdemeanor,  a  verdict  has 
I  for  the  defendant,  though  the  Judge 
\ave  misdirected  the  jury. 
But  they  will,  in  such  a  case,  order  the 
of  t lie  judgment  upon  the  verdict  to  be 
I  until  after  the  trial  of  a  new  indictment. 


This  was  an  indictment  for  the  non- 
repair of  a  bridge  ratione  tenurce ;  the 
bridge  was  in  the  county  of  Nottingham. 
The  defendant  pleaded  not  guilty.  The 
cause  was  tried,  at  the  Summer  Assizes  for 
the  county  of  Lincoln  1 832,  before  Park, 
J.,  when  a  verdict  was  found  for  the  de- 
fendant. 

In  the  following  term  a  rule  had  been 
obtained  by  Sir  James  Scarlett  for  a  new 
trial,  on  the  ground  of  evidence  having 
been  improperly  rejected,  and  the  jury 
having  been  misdirected  by  the  learned 
Judge.  It  becomes  immaterial  to  state 
the  nature  of  such  evidence,  or  such  sup- 
posed misdirection. 

Campbell  {Sol.  Oen.),  Adams,  Serj,,  and 
Amos,  now  shewed  cause,  and  contended, 
flrst,  that  the  Court  had  no  power  to  set 
aside  a  verdict  for  a  defendant  on  a  pro- 
secution for  a  misdemeanor  ;  that,  in  The 
King  v.  Russell  {I),  the  motion  had  been 
made  in  consequence  of  an  agreement  for 
that  purpose  on  the  trial ;  that  the  cases,  in 
which  the  Court  had  interfered  to  set  aside 
a  verdict  for  the  defendant  were  civil  cases, 
or  cases  partaking  of  a  civil  character, 
such  as  quo  warranto,  and  actions  for  penal- 
ties. But,  it  was  admitted,  that  the  Court 
had  the  power  to  suspend  the  entry  of  the 
judgment  for  the  defendant,  to  prevent  his 
giving  it  in  evidence  on  the  trial  of  another 
indictment.  This  was  done  in  The  King 
V.  the  Inhabitants  of  Wandsworth  {2),  and 
the  cases  there  cited. 

(It  appeared  in  the  course  of  the  argu* 
ment  that  a  fresh  indictment  had  been  pre- 
ferred against  the  defendant.) 

Sir  James  Scarlett,  (with  whom  were 
Clarke,  Balguy,  and  JVaddington,)  control, 
contended,  that,  according  to  all  the  cases 
cited,  the  Court  had  such  a  power,  unless 
the  acquittal  were  "  upon  the  merits.'* 

Denman,  C.  J. — We  are  not  disposed  to 
do  more  than  follow  the  precedent  in  The 
King  V.  the  Inhabitants  of  Wandsworth,  and 
to  suspend  the  entry  of  the  judgment  until 
after  the  trial  of  the  new  indictment. 

Rule  accordingly. 

(1)  6  B.  &  C.  566 ;  s.  0.  9  D.  &  R.  566  ;  5  Law 
Journ.  M.C.  80. 

(2)  1  Bam.  &  Aid.  69. 


3  B.  &  Ad.  147 ;  8.  c.  10  Law  Journ.  M.C.  15. 
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1888.       \  THE    KINO  0.  THE   JUSTICES    OF 

Jan.  80.  y  surrey. 

Poor  Rate — Appeal^  Notice  of. 

An  appeal  clause  in  a  local  parish  acl,pro^ 
vided  that  a  party  aggrieved  by  any  rate, 
^c,  should  give  notice  of  appeal,  and  enter 
into  a  recognizance,  conditioned  to  prosecute 
the  appeal. 

Under  the  authority  of  that  act,  a  rale 
nas  made  upon  the  trustees  of  a  local  road 
act,  describing  them  as  trustees.  They,  by 
a  section  in  their  act,  were  emponered  to 
take  legal  proceedings  in  the  name  of  any 
one  of  their  body.  At  a  meeting  of  the  body^ 
it  was  resolved  to  appeal  against  the  above 
rate ;  one  of  the  body,  therefore,  gave  a  notice 
of  appeal  in  his  own  name,  on  behalf  of  the 
rest,  and  entered  into  a  recognizance,  with 
sureties,  conditioned  that  he  or  the  trustees 
should  prosecute  the  appeal: — Held,  that 
the  notice  and  recognizance  were  sufficient. 

Upon  shewing  cause  against  a  rule  for 
a  mandamus,  the  following  appeared  to  be 
the  principal  facts : — 

By  a  local  act,  54  Geo.  8.  c.  118,  for 
the  government  of  the  parish  of  St.  Mary 
Newington,  in  Surrey,  certain  extraordi- 
nary powers,  among  others,  of  rating  for 
the  relief  of  the  poor,  were  given.  By 
section  82  it  was  provided,  that  "  if  any 
person  should  think  himself  aggrieved  by 
any  such  rate,"  &c,,  he  might  appeal  to 
the  next  general  quarter  sessions  for  the 
county,  which  should  happen  after  four- 
teen days  afler  the  cause  of  complaint 
should  have  arisen  ;  '*  such  appellant  giv- 
ing, or  causing  to  be  given,  ten  days  notice, 
at  least,  of  such  appeal,  and  of  the  matter 
thereof,  to  the  party  or  parties  appealed 
against,  and  within  two  days  af\er  such 
notice,  entering  into  a  recognizance  in  the 
sum  of  20/.,  before  some  Justice,  &c.,  con- 
ditioned for  procecuting  such  appeal,  and 
to  abide  the  order  thereon,  and  to  pay 
such  costs,"  &c. 

By  a  local  act,  10  Geo.  4.  c.  118,  en- 
titled, "  An  act  for  continuing  certain 
powers  to  the  trustees  of  the  road  leading 
from  the  borough  of  Southwark  to  the 
Kent  Road,  in  the  county  of  Surrey,  called 
Great  Dover  Street,  for  the  purposes 
therein  mentioned,*'  it  was  provided  by 
section  5,  that  the  trustees  should  sue  and 


be  sued  in  the  name  of  any  one  or  inore 
of  them,  or  in  the  name  of  their  clerk  or 
treasurer,  and  that  actions  should  not 
abate  by  the  death  of  the  person  in  wboie 
name  they  were  brought. 

By  a  rate  made  for  relief  of  the  poor, 
under  the  first-mentioned  act,  the  trustees 
under  the  second  act  were  rated  in  respect 
of  land,  upon  which  they  had  made  a  road, 
and  for  passing  along  which,  tolls  were 
payable  ;  being  thus  rated,  the  trustees 
held  a  meeting,  and  resolved  to  appeal 
against  the'  rate.  In  pursuance  of  this  r^ 
solution,  the  following  notice  of  appeal 
was  given  by  Mr.  Hopkins  one  of  the  trus- 
tees present  at  that  ntieeting  :^- 

"To  the  churchwardens, and  overseers, aad 
governors,  and  guardians  of  the  poor  of 
the  parish  of  St.  Mary,  Newington,  in 
the  county  of  Surrey,  and  each  and 
every  of  them. 

"  I,  Charles  Appleby  Hopkins,  one  of  the 
trustees  acting  under  and  by  virtue  of  an 
act  of  parliament,  passed  in  the  tenth  year 
of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  intituled, '  An  act  for 
continuing  certain  powers  to  the  trustees 
of  the  road  leading  from  the  borough  of 
Southwark  to  the  Kent  Road,  in  the  county 
of  Surrey,  called  Great  Dover  Street,  for 
the  purposes  therein  mentioned,'  for  and 
on  behalf  of  myself  and  the  others  of  the 
said  trustees,  do  hereby  give  you  and  everj 
of  you  notice,  that  at  the  next  Quarter 
Sessions  to  be  holden  at  the  Sessions 
House,  Newington,  in  and  for  the  said 
county  of  Surrey,  on  the  1st  day  of  Jinu- 
ary  next,  an  appeal  will  be  entered  and 
prosecuted  on  behalf  of  the  said  trustees, 
against  a  certain  rate  made  for  the  relief 
of  the  poor  of  the  parish  of  St.  Mary, 
Newington,  in  the  county  of  Surrey,  on  or 
about  the  10th  day  of  October  last,  and 
allowed  by  certain  Justices  of  the  said 
county,  on  or  about  the  27th  day  of  Octo- 
ber last,  wherein  and  whereby  the  said 
trustees  are  rated  and  assessed  in  the  sum 
of  1,150/.,  in  respect  of 'land  upon  vbicli 
the  said  trustees  have  made  a  road,  and  in 
respect  of  which  tolls  are  payable.'  Ani 
I  do  hereby  further  give  you  notice,  tbit 
the  reasons  and  grounds  of  the  said  appeal 
against  the  said  rate  and  assessment,  are 
the  following,  that  is  to  say  :  that  the  said 
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trustees  are  not  by  law  liable  to  any  rate 
or  assessment  for  tbe  relief  of  the  poor  of 
tbe  said  parish,  the  said  trustees  not  being 
beneficially  interested  in  the  said  tolls,  but 
that,  the  same  being  a  public  trust,  the 
said  trustees  take  and  receive  tolls  upon 
the  said  road,  for  the  benefit  of,  and  in 
trust  for  the  public;  also,  that  the  said 
trustees,  or  any  of  them,  are  not  the  occu- 
piers of  the  land  upon  which  the  said  road 
la  made,  and  in  respect  of  which,  the  said 
tolls  are  payable ;  also,  that  there  is  not 
in  the  said  trustees  or  any  of  them,  as 
such,  any  beneficial  occupation  of  any 
rateable  property  in  the  said  parish  of 
St.  Mary,  Newington,  in  the  said  county 
of  Surrey ;  also,  that  in  case  the  said  trus- 
tees shall  be,  by  law,  rateable  to  the  relief 
of  the  poor  of  the  said  parish,  in  respect 
of  the  tolls  received  upon  the  said  road,  or 
any  part  thereof,  the  said  rate  and  assess- 
aaent  is  too  large,  and  much  beyond  the 
amount  at  which  the  said  trustees  ought 
to  be  rated  and  assessed ;  also,  that  the 
said  sum  of  1,150/.  is  too  large,  being 
much  beyond  the  amount  of  interest  re- 
ceivable, or  received  by  the  whole  of  the 
said  trustees,  in  respect  of  money  ad- 
vanced by  them,  for  the  making  of  the  said 
road.     Dated,  this  20tb  day  of  December 

**  Charlea  A.  Hopkins." 

To  comply  with  the  provisions  in  the 
l^arish  Act,  the  following  recogniaanoe  was 
also  entered  ipto : — 

**  Sumy,  to  wit. — Be  it  remembered,  that 
OB  thia  tOth  day  of  December  1832,  at  the 
Police  Office,  Union  Hall,  Union  Street,  in 
the  parish  of  St.  Saviour,  Southwark,  in  the 
coonty  of  Surrey,  the  persons  liereinafter 
named,  acknowledge  themselves  to  owe  to 
oor  Sovereign  Lord  the  King,  the  sums  of 
money  following,  viz. : — Charles  Appleby 
Hopkins,  of  No.  10,  Staverton  Row,  in  the 
parish  of  St.  Mary,  Newington,  chemist, 
sol. ;  Frederic  Vallings,  of  No.  6,  Bruton 
Street,  St.  Pancras,  Middlesex,  solicitori 
SOI. ;  William  Threlkeld,  of  No.  7,  North- 
ampton Place,  Old  Kent  Road,  in  the  parish 
of  St.  Creorge,  Southwark,  cheesemonger, 
20/. ;  upon  condition  that  the  said  Charles 
Appleby  Hopkins,  or  the  trustees  appoint- 
ed under  and  by  virtue  of  a  certain  act  of 
parliament,  made  and  passed  in  the  lOth 
Nsw  Sesies,  II.—Mao.  Cas. 


year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  intituled,  'An  act  for 
continuing  certain  powers  to  the  trustees  of 
the  road  leading  from  the  borough  of 
Southwark  to  the  Kent  Road,  in  the  county 
of  Surrey,  called  Great  Dover  Street,  for 
the  purposes  therein  mentioned,  do  ap- 
pear at  the  next  General  Quarter  Sessions 
of  the  peace,  to  be  held  in  and  for  the  said 
county  of  Surrey t  at  Newington,  on  the  Ist 
day  of  January  next,  and  then  and  there 
prosecute  an  appeal  against  a  certain  rate, 
made  for  the  relief  of  the  poor  of  the  parish 
of  St.  Mary,  Newington,  in  the  county  of 
Surrey,  on  or  about  the  lOih  day  of  Octo* 
ber  last,  and  allowed  by  certain  of  his  Ma- 
jesty's Justices  of  the  Peace  for  the  said 
county,  on  or  about  the  27th  day  of  Octo- 
ber last,  under  a  certain  act  of  parliamenti 
made  and  passed  in  the  54th  year  of  the 
reign  of  his  late  Majesty  King  George  the 
Third,  entitled,  "An  act  for  repealing  an 
act  passed  in  the  48th  year  of  the  reign  of 
his  present  Majesty,  entitled  *An  act  for 
the  better  assessing  and  collecting  the  poor 
and  other  rates  in  the  parish  of  St.  Mary, 
Newington,  in  the  county  of  Surrey,  and 
regulating  the  poor  thereof,  and  granting 
other  powers  in  lieu  thereof,  for  rebuilding 
or  repairing  the  workhouse,  and  removing 
and  preventing  encroachments  and  annoy* 
ances  in  the  said  parish  of  St.  Mary,  New- 
ington, and  for  other  purposes  relating 
thereto;"*  whereby  the  said  trustees  are 
rated  and  assessed  in  the  sum  of  1,150/., 
in  resi)ect  of  land,  upon  which  the  said 
trustees  have  made  a  road,  and  in  respect 
of  which  tolls  are  payable ;  and  that  he,  the 
said  Charles  Appleby  Hopkins,  or  the  said 
trustees,  do  abide  the  order  thereon,  and 
do  pay  such  costs  as  shall  be  awarded  by 
the  Justices  at  the  said  General  Quarter 
Sessions,  and  not  depart  the  court  without 
leave,  then  this  recognizance  to  be  void,  or 
else  to  remain  in  full  force. 

"  Taken  and  acknowledged,  the  day  and 
year  first  above  written,  before  me, 

"  C.  K.  Murray." 

The  appeal  was  accordingly  entered,  and 
called  on  to  be  heard,  when  it  was  objected 
on  behalf  of  the  parish,  that  the  recogni- 
zance ought  to  have  been  entered  into  by 
all  the  trustees,  on  the  ground  of  their  being 
the  parties  aggrieved. 
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The  Sessions  held  this  a  good  objection, 
and  refused  to  hear  the  appeal. 

A  rule  to  shew  cause,  why  a  mandamus 
should  not  issue,  directed  to  the  Justices^ 
commanding  them  to  hear  the  appeal,  hav- 
ing been  obtained — 

Tfiesiger  and  Pralt  shewed  cause. — These 
trustees  do  not  fill  any  public  capacity,  they 
have  merely  entered  into  a  private  specii« 
lation,  touching  the  road.  Mr.  Hopkins 
was  no  more  a  party  grieved,  than  the  rest 
of  the  trustees.  And  the  parish  were  en- 
titled to  notice  from,  and  to  the  benefit  of 
a  recognizance  by,  all.  They  are  a  qwai 
corporation. 

[Dbnhan,  C.  J. — If  tliey  are  all  ag- 
grieved, he  as  one  is  aggrieved.] 

Then  he  should  have  appealed  in  the 
name  of  all,  otherwise  there  might  be  so 
many  individual  appeals.  Nor  was  there 
any  proof,  at  the  sessions,  that  he  had  au- 
tliority  from  tlie  others,  or  that  he  was 
himself  qualified  as  a  trustee.  The  recog- 
nizance too  is  objectionable,  inasmuch  as  it 
runs  in  the  alternative,  conditioned  that 
Mr.  Hopkins,  or  the  trustees,  shall  prose- 
cute the  appeal.  It  does  not  correspond 
with  the  notice  in  this  respect. 

D.  Pollock  and  Bamewallf  contra. — To 
be  a  party  aggrieved  within  the  meaning  of 
the  appeal  clause,  it  is  not  necessary  that 
his  actual  name  should  appear  in  the  rate 
book.  As  one  of  the  whole  body,  Mr. 
Hopkins  was  aggrieved.  He  gave  notice, 
clearly  stating  the  ground  of  his  appeal. 
It  could  not  mislead.  And  the  parish  have 
the  full  benefit  of  a  recognizance,  in  the 
sum  for  which  provision  is  made  in  the  act* 
Mr.  Hopkins  represented,  and  was  entitled 
to  represent,  the  whole  body.  Section  5  of 
their  act  gives  them  power  to  proceed  in 
general,  in  the  name  of  one  ;  and  this  shews 
substantially  what  was  the  meaning  of  the 
legislature. 

Dbnman,  C.  J. — The  Court  are  quite 
satisfied,  that  this  technical  difficulty  should 
not  succeed  against  the  hearing  of  the  ap- 
peal. 

Rule  abiolule. 


1833 
June 
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Rate  for    fVaiehing  and  Li^Atiag— 9 
Geo.  4.  c.  28.  \locat\. 


The  9  Geo.  4. c.  28, expla'mmg 
tug  6  Geo.  4.  c.  73.  [^cn/],  wUkeriies  eerimm 
commUsionert  to  levy  a  raiejmr  waiekmg  md 
Ughiing  a  certain  townekip^  upom  edl  wki^jm 
the  lime  beings  should  inhabit,  use,  ar  ocoiff, 
any  lum»e$^  shops,  mareiouaeSf  mmaMfmUmes, 
nulUf  lime-kilnSf  hrick'tcUns,  stsp^houMSt  Jia* 
hles^  back-housest  ^onu,  skeda^  eeUea^SfWtmiiSf 
eounling'housest  ojficee^  ar  dher  faiiMsy 
or  tenetnentSt  or  any  gardem^  orchard,  m 
nharf  in  the  said  tomuship: — Hdd^ 
demurrer  to  declaration,  that  a  party 
certain  buildings^  for  the  prattctmn  mnihd' 
ter  enjoyment  of  certmin  flnodUaet,  mteessenf 
to  the  working  of  a  coal  musu,  which  «a- 
chines  are  in  and  affixed  to  the  aboee  sm»- 
tioned  builiUngs,  is  liable  to  the  rote,  altkstigk 
the  coal  nunes  are  not  UabU  to  meh  fokt 
under  the  act  of  parUamentm 

This  was  an  acttoD  brought  by  dtepbia- 
tifi*,  as  clerk  of  certain  commmiasionas  for 
watching  and  lighting  the  township  or 
vills  of  Hanley  and  Shelton,  in  the  parish 
of  Stoke -upon-Trent,  in  the  coanty  of 
Stafford.  The  sum  sought  to  be  recovered 
was  11/.  lOs.,  being  the  amount  of  a  cer- 
tain rate  imposed  upon  the  defendant  by  the 
commissioners,  and  which  the  defendant, 
though  oflen  requested,  accordii^  to  the 
conditions  prescribed  by  the  act,  refiised  to 
pay.  The  declaration  stated,  that  by  ao 
act  of  parliament,  passed  in  the  6tJi  year 
of  the  reign  of  Geo.  4,  entitled,  "  An  ad 
for  watching  and  lighting  the  township  or 
vills  of  Hanley  and  Shelton,  in  the  psrisli 
of  Stoke-upon-Trent,  in  the  county  of 
StafiEbrd,*'  certain  persons  were  appoini- 
ed  commissioners,  for  the  purpose  of  car- 
rying that  act  into  efiect,  &c. ;  by  thesaoM 
act,  provision  was  made  for  watchii^  and 
lighting  the  said  township  or  vills,  and  Ar 
making  charges,  and  levying  a  public  light- 
ing and  watching  rate.  It  further  enaetcd, 
'*  That  the  said  commissionera  might  sae 
and  be  sued,  plead  and  be  impleaded,  appeal 
and  be  appealed  against,  &c.,  in  the  name 
of  their  clerk  or  clerks  for  the  time  beings 
and  that  all  actions,  appeals,  &€.,  wUdi 
might  be  brought  or  prosecuted  by  order  of 
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the  said  commissioners,  for  the  recovery 
of  any  rate  or  rates,  assessments,  or  sums 
of  money,  should  be  brought  or  prosecuted 
in  the  name  of  the  clerk  or  clerks  of  the 
said  commissioners  for  the  time  beinir. 
The  declaration  then  stated,  that  another 
Act  of  parliament  was  passed  in  the  ninth 
year  of  the  reign  of  Geo.  4,  entitled,  "An 
act  for  amending  and  explaining  an  act 
passed  in  the  Cth  year  of  the  same  reign, 
for  watching  and  lighting  the  township  or 
^ills  of  Hanley  and  Shelton,  in  the  parish 
df  Stoke-upon-Trent,  in  the  county  of  Staf- 
ford," whereby  it  was  enacted,  that  the  said 
let  of  the  6th  year  of  the  same  reign,  and 
iH  the  powers,  authorities,  orders,  rules,  and 
regulations  therein  contained,  save  and  ex- 
cept such  part  or  parts  of  that  act  as  were 
varied,  altered,  or  repealed,  should  be 
taken  and  deemed  to  extend  to  the  said 
act  of  the  9th  of  Geo.  4,  and  be  in  full 
force,  with  respect  to  all  matters  and 
things,  &c.,  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  if  the  same  were 
repeated  and  re-enacted  in  the  body  of 
that  act."  And  it  was  by  the  said  act  of 
the  9ih  of  Geo.  4,  further  enacted,  "  That 
Ibr  raising  money,  &c.,  they,  the  com- 
miflsioners,  should  levy  a  just  and  equit*' 
able  pound  rate  or  assessment,  under  the 
name  and  by  the  description  of  the  Public 
Watching  and  Lighting  Act,  upon  ali  and 
every  the  person  or  persons  who,  for  the 
time  being,  should  inhabii,  use  or  occupy 
any  houses,  shops,  warehouses,  manufac- 
toriea,  mills,  lime-kilns,  brick-kilns,  slip- 
lioiiaes,  stables,  back-houses,  barns,  sheds, 
eellars,  vaults,  counting-houses,  offices,  or 
crther  buildings,  or  tenements,  or  any  yards, 
gardens,  orcliards,  or  wharfs,  within  the  said 
township  or  vills,"  &c.  The  statute  then 
enacted,  **  That  a  deduction  or  allowance 
of  flBL  per  cent,  per  annum  should  be 
made  or  allowed  in  such  rate  or  assessment, 
Ml  account  of  every  house,  shop,  ware- 
house, manufactory,  mill,  lime-kiln,  brick- 
kiln, slip-house,  stable,  coach-house,  &'C. 
ftc,  which  should  not  be  situ<ited  from  the 
nearest  point,  and  measuring  in  the  nearest 
direction,  within  three  hundred  yards  of 
any  public  light  or  lamp-post,  to  be  placed 
tip  or  erected  under  or  by  virtue  of  t!ie 
said  act."  l*he  act  authorized  the  com- 
missioners to  sue  those  who  refused  or 
neglected  to  pay  their  rates  and  asseis- 


ments,  by  action  of  debt,  or  on  the  case,  in 
any  of  the  courts  of  record  at  Westminster, 
where  no  essoign,  protection,  or  wager  of 
law,  &c.  &c.  It  then  alleged,  that  the 
defendant,  long  before,  and  at  the  time  of 
making  such  rate,  &c.,  used,  and  still  uses 
three  several  buildings  6r  engine-houses, 
situated  in  the  said  township,  &c. ;  that 
at  the  time,  &c.,  there  were  and  still  are  m 
and  affixed  to  one  of  the  buildings  or  engine- 
houses,  certain  parts  of  a  certain  pumping- 
machine  of  the  defendant ;  that  the  annual 
value  of  the  house,  exchisive  of  the  parts 
of  the  said  machine,  is  15/. ;  but  the  an- 
nual value  thereof,  inclusive  of  the  annual 
value  of  the  said  parts  of  the  pumping- 
machine,was,and  still  is,  90/.; — that  before 
and  at  the  time,  &c.,  there  was  and  still  is 
in  and  affixed  to  another  of  the  said  build- 
ings or  engine-houses,  a  certain  wind- 
ing-engine of  the  said  defendant ;  that  the 
annual  value  of  the  said  engine-house,  ex- 
clusive of  the  annual  value  of  said  wind- 
ing-machine, was  and  is  51.,  but,  inclusive 
of  the  annual  value  of  said  winding-ma- 
chine, was,  and  still  is,  65/. ; — that  before 
and  at  the  time  when,  &c.,  there  was  and 
still  is  in  and  affixed  to  the  other  of 
the  said  buildings  or  engine-houses,  a  cer- 
tain winding  and  pumping-machine  of  the 
defendant,  and  before  and  at  the  time,  &c.y 
the  annual  value  of  that  building  or  en- 
gine-house was  and  is,  exclusive  of  the 
annual  value  of  the  said  machine,  10/.;  but 
the  annual  value  thereof,  inclusive  of  the 
annual  value  of  the  said  pumping-machine 
is  and  was  751, ;  that  the  said  engines,  in 
and  so  affixed  to  the  said  engine-houses 
or  buildings,  were  and  still  are  used  by  the 
defendant  exclusively,  for  the  purpose  of 
a  colliery  or  coal  mine  of  the  defendant's, 
situated  within  the  township  or  vills  afore- 
said, and  for  the  convenient  and  profitable 
working  thereof,  that  is  to  say,  the  said 
winding-machine  for  raising  coals  out  of 
the  said  colliery,  the  said  pum ping-engine 
for  getting  out  the  water  from  time  to  time 
collected  in  the  said  colliery,  and  the  said 
winding  and  pumping-machine  for  both 
purposes ; — that  the  said  respective  build- 
ings or  engine-houses  were  erected,  and 
always  have  been  used  by  the  defendant 
exclusively,  for  the  more  convenient  work- 
ing of  the  said  respective  engines  as  afore- 
said.    It  then  stated,  that  the  aforesaid 
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buildings  were  not  within  the  exceptions  of 
the  statute,  and  that  all  the  conditions  of 
the  act  were  complied  with  ;  that  the  de- 
fendant was  rated  and  assessed  in  respect 
of  the  said  buildings  or  engine-houses,  and 
of  the  said  engines  in  and  affixed  thereto, 
at  the  sum  of  1 1/.  IO5.,  which  he  neglected 
and  refused  to  pay,  though  requested,  &c., 
to  the  damage  of  the  plaintiff,  &c. 
_  To  this  declaration  the  defendant  de- 
murred specially,  and  shewed  the  following 
causes : — that  it  does  not  appear  by  the 
said  declaration,  tliat  the  said  defendant, 
at  the  time  of  making  the  rate  or  assess- 
ment in  the  said  declaration  mentioned, 
used  any  buildings,  in  respect  of  which  he 
was  liable  to  be  rated,  according  to  the 
true  intent  of  the  said  acts  of  parliament, 
or  either  of  them  ;  that  the  said  buildings 
are  respectively  accessory  only,  to  and  for  the 
protection  and  better  enjoyment  of  the  said 
engines,  and  used  by  the  said  defendant 
only  with  reference  to  the  working  of  the 
same,  and  for  no  other  purpose  whatever ; 
and  that  if  tlie  said  detendant  is  liable  to 
be  rated  for  the  user  of  the  said  buildings, 
in  the  said  declaration  specified,  he  is  lia- 
ble only  to  the  extent  of  the  value  of  such 
buildings,  exclusive  of  the  value  of  the 
said  engines  ;  whereas  the  said  rate  ap- 
pears to  be  made  as  well  upon  the  sup- 
posed rateable  value  of  the  said  engines,  as 
of  the  said  buildings  respectively,  and  that 
the  said  engines  have  no  profitable  value 
whatever,  according  to  the  true  intent  of 
the  said  acts  of  parliament,  but  are  charges 
upon  and  deductions  from  the  profitable 
value  of  the  mine,  in  respect  of  which  they 
are  worked  ;  and  that  if  the  said  engines 
have  any  profitable  value,  they  have  no 
rateable  value,  nor  are  liable  in  themselves 
to  any  rate  or  assessment ;  nor  can  their 
value  be  added  to,  or  made  to  form  any 
part  of  the  rateable  value  of  the  buildings 
to  which  they  are  affixed,  and  in  which 
they  are  placed  ;  and  that  the  said  rate  is 
formed  on  a  principle  not  warranted  by  the 
acts  of  parliament,  or  either  of  them,  and 
is  illegal,  and  cannot  be  enforced;  and  that 
the  said  defendant  was  not  bound  to  pay 
the  said  sum  of  11 /«  IO5,  so  demanded  of 
him ;  and  also  for  that  the  said  declaration 
is  in  other  respects  uncertain,  informal,  and 
insufficitent. 
Joinder  in  demurrer. 


Coleridge^  Seri'f  in  support  of  tbe  ii* 
murrer. — The  Court  would  perceive,  that 
this  was  a  rate  imposed  upon  the  engine- 
houses  and  the  machines  mentioned  m  tlie 
declaration  ;  neither  was  rated  per  u.  The 
engine-houses  clearly  were  not  so  rated; 
for  the  amount  to  which  they  are  rated,  ii 
far  beyond  their  annual  value.     Now,  with 
regard  to  the  engines,  they  are  connected 
with  the  working  of  the  coal  mines.    The 
houses  are  built  merely  for  the  better  pro- 
tection of  the  engines.     The  engines  are 
accessory  to  the  coal  mines,  and  the  hovNi 
or  buildings  are  accessory  to  the  engines; 
and  it  follows,  that  if  the  principal  matter 
be  not  rateable,  neither  is  the  adjuaet  or 
accessory.     Assuming  for  a  moment,  chit 
which  cannot  be  denied,  that  the  coal  mines 
are  not  rateable  under  these  statntesi  the 
principle  on  which   The  Kmg  ▼•  ^Ulm 
(1)  was  decided  will  be  equally  appliertls 
to  the  case  before  the  Court,     the  cms 
cited  was  that  of  an  appeal  against  a  rattb 
whereby  a  mine-engine    and    engine-pit 
were  rated  to  the  relief  of  the  poor.    Tlie 
engine  and  pit  were  erected,  [sonk,  and 
used  by  the  appellants,  solely  for  the  par- 
pose   of  drawing  water  from   iron-stone 
mines  in  their  occupation.     Nothing  wis 
raised  from  the  mines  except  iron-stone. 
The  Sessions  amended  the  rate,  by  striking 
out  the  item  objected  to,  subject  to  the  opi- 
nion of  the  -Court  of  King's  Bench.     Per 
Bayley,  J. — "  I  am  of  opinion  that  the  Court 
of  Quarter  Sessions  came  to  a  right  con- 
clusion.    The  carding-machine  and  weigh- 
ing-machine were  each  considered  as  part 
and  parcel  of  a  building,  and  were  rated 
as  such.     So  also,  in  the  case  of  the  Cm- 
ieen^  the  privilege  of  selling  liquors  was 
considered  as  annexed  to  the  house,  sod 
as  forming  part  of  its  value.     Here,  a  per- 
son working  a  mine  on  his  own  land,  bai 
erected  an  engine  for  the  purpose  of  work- 
ing that  mine,  and  which  is  of  no  other 
use.     The  occupier  of  the  mine,  as  soch, 
is   not  rateable   under  the   provisions  of 
the  4^  Eliz.  c.  2 ;"  again  he  says,  "Sap* 
pose  a  conveyance  or  lease  of  this  mine, 
with  the  machinery,  had  been  made,  it  ii 
clear,  that  the  engine  would  have  psssed 
to- the  grantee  or  lessee  ;  it  must  therefore 
be  considered  as  part  and  parcel  of  tbe 

(1)  5B.  6(C.851i  s.cdUwJoiiin.K.B.51. 
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,  and  is.  as  well  as  the  mine  itself^  ez- 
froro  the  poor-rates."  HolroycU  J* 
d  with  his  learned  Brother,  and  said« 
i  profits  arising  from  the  mine  are 
pt  from  taxation,  under  the  43rd  of 
c.  2 ;  the  engine  is,  therefore,  in  like 
er,  exempt."  As  in  that  case  the  en- 
ind  pit  were  held  not  to  be  rateable, 
i  principal  matter  to  which  they  were 
icis  was  exempt  from  taxation,  so 
e  case  before  the  Court,  the  engines 
d  be  also  exempt,  as  the  principal 
ir,  the  coal  mines,  to  which  they  were 
lory,  were  not  rateable  by  the  sta- 
6  and  9  of  Geo.  4.  The  cases  run* 
m  all  fours,  the  same  principle  should, 
lurse,  govern  both.  The  argument 
in  support  of  the  rate,  in  The  King 
bloii,  would,  no  doubt,  be  relied  on 
e  opposite  party  in  the  present  case, 
ly,  *'  That  the  engine  rated  was  af- 
to  the  land,  on  tlie  surface,  and  not 
le  mine ;  it  was  an  adjunct  to  the 
and  increased  the  value  of  it,  and 
herefore  rateable."  But,  in  defiance 
ich  argument,  the  Court  of  King's 
b  confirmed  the  order  of  Sessions, 
;his  reason,  that  as  the  principal 
ironstone  mine)  was  not  rateable, 
er  were  its  adjuncts,  the  engine  and 
nor  could  it  be  said,  that  this  case 
like  that  of  The  King  v.  Bradford 
Canteen  caee)  (2),  where,  in  the  words 
ord  EUenborough,  "  The  privilege 
filing  spirits  was  as  much  a  profit 
rtenant  to  the  tenement  arising  from 
cal  situation,  as  was  the  profit  of  the 
ling  or  carding-machine,  to  the  tene- 
I  there  rated."  The  only  difference 
3en  the  present  case  and  Tkt  King 
l$Um  is,  that  here  there  was  an  engine- 
ry which  there  was  not  there  ;  neither 
the  machines,  in  the  case  before  the 
t,  matters  of  profit,  so  far  from  it,  that 
were  deductions  from  the  profits  of 
line,  and  so  could  not  be  subjects  of  a 
The  King  v.  Bihton  and  the  case 
e  the  Court,  were  easily  distinguish- 
from  those  of  Tlie  Kings,  Si.  Nicholas^ 
^sier  (3),  and  from  The  King  v.  Hogg 
tot  in  the  first  the  weighing-machine, 
in  the  second  the  carding- machine, 

(2)  4  Mau.  8r  Selw.  SIT. 

(S)  Cald.  toZ. 

(4)  1  Terio  liep.  7U. 


were  adjuncts  of  and  accessory  to  that 
which  was  in  itself  rateable,  and  they  of 
course  followed  and  partook  of  the  nature 
of  their  principal ;  neither  could  these 
cases  be  compared  to  that  of  The  King  v. 
Bradford^  for  there  the  Canteen^  or  privi- 
lege of  selling  spirits,  was  attached  to  a 
certain  dwelling-house,  which  was  itself 
rateable,  and  the  value  of  such  rateable 
property  was  increased  by  the  privilege 
in  question.  The  principle  appears  to  be, 
that  machinery  is  not  looked  upon  as  rate- 
able, if  it  be  not  inseparably  united  to,  and 
if  it  do  not  increase  the  value  of^  property 
in  itself  rateable.  The  next  question  is, 
whether  the  engine-houses  make  any  dif- 
ference between  this  case  and  The  King  v. 
BiUtoiL  The  declaration  proves  they  do  not; 
it  states,  that  "  The  said  buildings  or  en- 
gine-houses were  erected  and  always  have 
been  need  by  the  defendant  exclusively^  for 
the  more  convenient  working  of  the  said 
respective  engines  as  aforesaid."  And 
thus,  every  other  beneficial  user  of  the 
houses  is  excluded,  except  that  for  the 
care  of  the  ensines.  The  statutes  now 
under  the  consideration  of  the  Court,  and 
that  of  43  of  Elis.  c.  2.  bear  this  resem- 
blance to  each  other,  that  to  make  a  pro- 
perty rateable,  there  must  be  a  benencial 
user  or  occupation.  Upon  this  point,  the 
statutes  are  authorities  one  for  the  other. 
If,  therefore,  it  be  true,  that  the  engines 
are  not  rateable,  inasmuch  as  there  is  not 
a  beneficial  user  or  occupation  of  them, 
but,  on  the  contrary,  they  are  a  drawback 
upon  snd  a  deduction  from  the  profits  of 
the  mine,  it  follows,  that  the  houses  are 
not  rateable,  as  they  are  used  merely  for 
the  protection  of  the  engines,  of  .which 
there  is  no  beneficial  user  or  occupation. 
In  Tlie  King  v.  Lord  Granville  {5),  the 
defendant  was  rated  to  the  relief  of  the 
poor  of  Stoke-upon-Trent  in  the  sum  of 
GW.  17i.  5d.,  in  respect  of  a  colliery,  in- 
cluding the  engines  and  railways ;  the 
Court  of  King's  Bench  confirmed  the  rate  ; 
but  then  it  should  be  remembered,  that  the 
rate  was  not  imposed  on  the  railways  and 
engines  per  se^  but  they  were  rated  as  the 
adjuncts  of  the  coal  mine,  which  was,  under 
the  statute  of  Elizabeth,  itself  rateable. 
If  the  principal  were  not  rateable,  the  rate 

(5)  9  B.  &  C.  188  i  s.  c.  7  Ltw  Joora.  M.C.  89. 
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imposed  on  the  engines  and  railways,  the 
adjuncts  of  that  which  was  exempt  from 
rate,  would  have  fallen  to  the  ground.  The 
construction  of  the  act  of  parliament  was 
in  favour  of  the  defendant.  It  was  not 
the  intention  of  the  legislature  that  every 
description  of  property  should  be  rated. 
The  statute  merely  referred  to  orchards, 
gardens,  wharfs,  &c.,  that  is,  to  that  de« 
Bcription  of  property  which  required  light- 
ing and  watching.  The  words  of  the  sta- 
tute, "  buildings,  tenements,"  &c.,  are  not 
therefore  to  be  taken  in  a  general,  unre- 
stricted sense. 

[TiNDAL,  Lord  C.  J. — In  what  sense  are 
we  to  understand  the  word  "  shed"  ?] 

The  legislature  intended  it  should  be  re- 
ferred to  the  occupation  of  man  ;  under  all 
the  circumstances  of  the  case,  it  was  impos- 
sible to  say,  that  the  buildings  were  rateable. 
Elwet  V.  Maw  (6)  shewed,  that  an  instru- 
ment, utensil,  or  machine,  may  give  a  cha- 
racter to  the  building  in  which  it  was  con- 
tained ;  and  here,  as  the  engines  were  not 
rateable,  being  the  adjuncts  of  the  mine, 
which  was  not  rateable  by  the  6th  and  9th 
of  Greo.  4,  neither  were  the  buildings  or 
houses  by  which  these  engines  were  pro- 
tected, and  which  were  applied  to  such 
purpose  and  to  such  alone. 

Peake,  Serj,,  contra,  was  stopped  by  the 
Court. 

TiNOAL,  Lord  C.  J. — As  it  appears  to 
me,  the  words  of  the  statute  are  sufficient 
to  decide  this  question.  The  words  of  the 
acts  of  parliament,  tlie  6  &  9  Geo.  4,  are 
widely  different  from  those  of  the  48  Eliz. 
The  case  of  the  The  King  v.  Bilslon,  which 
appears  to  be  mainly  relied  on  for  the  de- 
fendant, was  decided  upon  the  latter  statute; 
and,  therefore,  the  principle  relied  on  in  that 
case  is  not  applicable  here.  The  words  of 
the  9  Geo.  4.  are,  "that  a  just  and  equitable 
pound-rate  or  assessment  should  be  levied 
upon  all  and  every  the  person  or  persons 
who,  for  the  time  being,  should  inhabit,  use, 
or  occupy  any  houses,  shops,  warehouses, 
manufactories,  mills,  limekilns,  brick-kilns, 
slip- houses,  stables,  back-houses,  barns, 
sheds,  cellars,vault8,counting-houses,office8, 
or  other  buildings,  or  tenements,  or  any 
yard,  garden,  orchard,  or  wharfs,  within  the 
said  township  or  vills."  Here,  it  is  evident, 

(6)  9  Eut,  36. 


the  legislature  has  endeavoured  to  ennmente 
and  specify  every  description  of  property, 
which  is  capable  of  affording  any  advantige 
from  its  use  and  beneficial  occupation.  The 
declaration  states,  that  the  defendant  long 
before  and  at  the  time  of  making  such  rate 
used,  and  still  uses,  three  several  boildingi 
or  engine-houses,  situated  in  the  said  town- 
ship, &c.     Now,  the  act  uses  the  worth 
*'  buildings  and  houses  ;*'  it  also  uses  the 
word  *'  shed  ";  but  it  is  argued,  that  from 
these  words  tlius  associated,  the  statute  re- 
ferred only  to  that  description  of  tenement 
which  afforded  beneficial  use  and  advantsge 
to  man.  But  the  statute  does  not  stop  here, 
it  goes  farther,  and  includes  every  descrip> 
tion  of  tenement  that  may  afford  a  cover  to 
anything.     If  there  be  a  doubt  on  the  sab- 
ject,  it  must  be  removed  by  a  reference  to 
tlie  word  hmlding.     l*his  word   is  aom 
generalistimwnt  and  includes  withioit  every 
kind  of  structure  of  which  there  may  be  i 
valuable  user.     The  rate  fur  the  watcbii^ 
and  lighting  of  the  (owntliip  is  not  refe^ 
able  to  the  subject-matter,  aa  in  the  csie 
of  The  King  v.  Bibion,  The  principle  acted 
upon  there,  is  not  applicable  here:  that  Ci« 
was  decided  on  the  statute  of  Elisabeth; 
but,  here,  there  is  a  strict  enumeration  of 
the  various  subject-matters  upon  which  the 
legislature  intended  the  rate  should  operate. 
Under  these  circumstances,  it  is  not,  in  mj 
opinion,  necessary  to  go  further,  and  make 
inquiries  into  the  ultimate  uses  to  which  the 
buildings  are  referable.    The  case  is  within 
the  words  and  spirit  of  the  act. 

Park,  J. — I  am  of  the  same  opinion. 
In    The  King  v.   BiUton^    the  machinery 
exempted  from   rate  was   erected  by  the 
party  in  his  own  land,  for  the  working  of 
the  mine,  and  not  for  any  other  beneficial 
purpose.     Bat  that  case  was  decided  under 
the  statute  of  Elizabeth,  which  was  very 
different  in  its  meaning    ami  aignificatioo 
from  the  statute  now  under  the  considen- 
tion  of  the  Court.     The  words  of  this  «>• 
tute  are  general,  "  houses,  sheds,  buildiii(fi^ 
or  tenements,**  and  the  engines  are  actually 
parts  of  these  liouseit,  not  mere  adjuncts,  li 
The  King  v.  St.  Nicholas,  Glowxster,  tf 
reported  in  the  note  to  The  King  v.  Hoggt 
the  steel-yard  or    weigliing  engine^  vti 
taken  to  be  a  part  of  the  bouse.    The  de- 
cision there  is  not  cut  down  by  the  pretest 
The  words  of  Mr.  Justice  Bayky,  in  Tkf 
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V,  BiltUmf  rather  shew  that  decision 
Bupported  by  that  which  the  Court  is 
bout  to  give.  The  learned  Judge  says 
'*  Uiat  the  machinery  must  be  consider- 
MUt  and  parcel  of  the  mine  ;"  so,  here, 
gines  must  be  considered  as  part  and 

of  the  houses,  tenements,  or  huild- 

Another  argument  may  be  deduced 
:he  preamble  of  tlie  act.  It  states, 
*  whereas  the  streets,  highways,  lanes, 
;e8,  &c.  within  the  said  township  or 
are  not  watched  or  lighted,  and  it 
tend  materially  to  the  safety,  comfurr, 
nvenience  of  the  inhabitants  thereof,*' 
[fit  stopped  there,  the  inference  may 
ly  be  drawn,  that  the  inhabitants  alone 
iable  to  the  rate ;  but  the  preamble 
irther,  it  speaks  of  all  persons  remov- 
and  travelling  through  the  same.  Thia 

that  the  statute  was  intended  to  ope- 
I  a  public  benefit,  and  for  the  advan- 
fall ;  and  I  see  no  reason  why  a  shed 

other  building  or  covering,  attached 
luable  and  lucrative  property,  should 
d  to  be  exempted  from  this  rate.  In 
»inion,  the  rate  is  right. 
IZLKB,  J. — The  words  of  the  declara- 
e  much  stronger  than  I  at  first  thought ; 
ire,  not  alone  that  the  engines  are 
1  to  the  houses,  but  that  they  are  in 
fixed  to  them ;  and  the  value  is  ex« 
f  confined  to  those  parts  of  the  engines 

are  so  in  and  affixed.  How,  then, 
be  said,  that  the  engines  are  not  part 
buildings,  when  they  are  stated  to  be 

affixed  to  them  ?  The  words  of  the 
U  "  that  a  just  and  equitable  pound 
r  assessment  should  be  levied  upon  all 
rery  the  person  or  persons  who  for  the 
leing  should  inhabit,  use,  or  occupy 
lildings,"  &c.,  and  I  tliink  these  words 
plicable  to  the  case  before  the  Court. 
AMQUET,  J. — This  pro|)erty  is,  in  my 
n,  rateable ;  not  alone  according  to 
Iter,  but  tlie  spirit  of  tlie  act  of  parlia- 
The  43rd  of  Queen  Elizabeth,  was 
1  d'werso  iniuilu.  The  object  of  this 
\  is  to  raise  money  for  the  watching 
(hting  of  the  township  or  vills  of  Han- 
d  Skelton.  Almost  every  description 
4>erty  is  enumerated.  The  reason 
oal  mines  were  omitted,  was,  perhaps, 
B  this  species  of  property  is  under- 
lie it  does  not  require  lighting  and 
ing.     In  the  acr,  not  alone  the  word 


'*  building,"  but  die  words  with  which  it  is 
associated,  include  every  description  of  pro- 
perty, upon  which  benefit  can  be  conferred 
from  watching  and  lighting.  All  such  pro- 
perty is  to  be  rated  by  the  words  of  the  act, 
and  that  which  is  distant  firom  the  last  light 
or  lamp-post,  erected  under  and  by  virtue 
of  the  act,  by  a  space  of  three  hundred  yards, 
is  to  be  reduced  25/.  per  cent.  The  words 
in  the  act,  other  bmiidingitt  are  applicable 
to  all  those  ejusdem  generis.  In  the  case 
before  the  Court,  tlie  engines  are  affixed  to 
the  buildings,  and  are  parts  of  tliem ;  they 
are,  therefore,  rateable  under  the  statute ; 
and  judgment  must  l>e  for  tl>e  plaintiff. 

Judgment  accordingly. 


18S1      /-HUMPHRIS    V.    THB    INHABrTANTS 

M       Vl    J        ^^  ^^'   ^^^^  ^'    BRISTOL  AND 
^        *  (.       COUNTY  OF  THB  SAME  CITY. 

Felonious  Destruction  of  House — Compen' 
sation —  County  Rate, 

Certain  districts^  locally  situate  in  the 
counties  of  Somerset  and  QUmcester^  were^ 
hu  a  local  actf  set  apart  from  those  eoun"^ 
ties,  and  declared  to  be  part  of  the  city  of 
Bristol  and  county  of  the  same  city;  but 
t<  was  prooidedf  that  this  should  not  make 
any  alteration  in  those  districts^  touching  any 
tax%  ratet  levy^  or  assessment,  usually  rais^ 
within  Bristol,  touching  any  matter  relatiee 
to  any  ecclesiastiealt  parochial^  or  manorial 
jufisAction, 

Held,  that  a  person  whose  bouse,  within 
those  districts,  had  beenfeloruously  destroyed^ 
according  to  the  terms  of  the  1  S^  9^  Oeo,  4. 
c.  31,  was  entitled  to  mainiain  an  action  upon 
that  statute,  against  the  inhabitants  of  Bris^ 
tol,  although  no  general  county  rate  had  ever 
been  there  raised. 

This  was  an  action  of  trespass  on  the 
case,  tried  before  Patteson,  J.,  at  the  last 
Summer  Assises  for  the  city  of  Bristol, 
and  county  of  the  same  city,  when  a  ver- 
dict was  found  for  the  plaintiff,  for  900/. 
damages;  subject  to  the  opinion  of  the 
Court  upon  the  following — 

CASE. 

On  the  SOth  of  October  1881,  and  within 
three  calendar  months  next  before    the 
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t  of  Bristol,  and  within  the  jiiris- 
iwer  and  authority  of  the  mayor, 
and  commonalty  of  the  said  city 
and  of  the  mayor,  sheriffs,  (ex- 
.foresaid,)  coroners,  escheators, 
(id  other  the  officers  and  minis- 
t  King's  most  excellent  Majesty, 
ind  successors,  of  the  said  city 
and  county  of  the  same  city,  for 
illy  and  amply  as  if  the  same  had 
i  part  and  parcel  of  the  said  city 
and  county  of  the  same  city, 
i  port  of  Bristol,  before  and  at 
f  granting  the  several  charters 
!ch  the  mayor,  burgesses,  and 
ty  of  the  said  city  of  Bristol  did 
and  exercise  criminal  and  civil 
n  within  the  said  city  and  county 
e  city,  and  the  suburbs,  liberties, 
icts  thereof,  or  had  rights  and 
in  any  manner  whatsoever, 
e  same,  or  as  if  the  several 
id  authorities,  rights,  and  fran- 
reby  or  otherwise  given,  were 
seated  and  applied  to  the  several 
lereby  united  to  and  made  part 
city  of  Bristol  and  county  of  the 
and  of  the  said  port  of  Bristol ; 
U  and  every  the  powers  and  au- 
iven  and  granted  to  the  mayor, 
and  common  council  for  the  city 
f  of  the  city  of  Bristol,  or  any  of 
to  their  officers,  in  and  by  an 
liament  made  and  passed  in  the 
of  the  reign  of  the  late  King  Wil- 
lueen  Mary,  intituled,  'An  act  for 
urts  of  conscience  in  the  cities 
and  Gloucester,  and  the  liberties 
ihould  be  and  were  thereby  ex- 
the  said  several  districts  so  as 
united  to  and  made  part  of  the 
istol  and  county  of  the  same  city, 
i  port  of  Bristol,  and  exempted 
ited  from  the  counties  of  Somer- 
loucester  respectively.  Provided 
id  it  was  further  enacted,  that 
lerein  contained  should  extend 
istrued  to  extend  to  make  any 
within  the  districts  so  exempted 
*ated  from  ihe  said  counties  of 
and  Gloucester  respectively,  and 
tlie  city  and  county  of  Bristol 
»f  Bristol,  touching  any  tax,  rate, 
laeasment,  usually  raised  within 
ESibP,  II.— Mag.  Cas. 


the  said  city  of  Bristol  and  county  of  the 
same  city,  touching  any  matter  relative  to 
any  ecclesiastical,  parochial,  or  manorial 
jurisdiction  or  right,  or  to  the  taking  away 
the  rights  of  any  person  or  persons  having 
or  thereafter  to  have  a  freehold  or  free- 
holds within  the  district  aforesaid,  to  vote 
for  the  election  of  any  knight  of  the  shire 
for  the  counties  of  Somerset  and  Glou* 
cester  respectively,  or  for  the  election  of 
any  coroner  or  other  officer  whatsoever,  or 
to  the  conferring  a  right  on  any  person  or 
persons  haTing  or  thereafter  to  have  a 
freehold  or  freeholds  within  the  said  dis- 
tricts of  voting  at  the  election  of  citisens 
for  the  city  and  county  of  Bristol ;  but  that 
all  the  same  rights,  matters,  and  things 
should  be  and  remain  as  if  that  act  had 
not  been  made.  Provided  also,  and  it  was 
further  enacted,  that  the  said  parts  of  the 
said  respective  counties  of  Somerset  and 
Gloucester  should,  as  to  all  matters  and 
things,  not  thereinbefore  excepted  and  spe- 
cified, be  and  be  deemed  and  construed  to 
be,  to  all  intents  and  purposes  whatever, 
part  and  parcel  of  the  said  city  of  Bristol 
and  county  of  the  same  city,  and  within  the 
same. 

By  another  act  of  parliament,  56  Geo.  d» 
and  under  the  provisions  of  which  the  pre- 
sent gaol  of  the  said  city  and  county  of 
Bristol  was  built  on  a  piece  of  land  by  the 
act  of  43  Geo.  3,  exempted  and  separated 
from  the  counties  of  Somerset  and  Glou- 
cester, and  made  part  of  the  city  of  Bristol 
and  county  of  the  same  city  as  aforesaid, 
it  waa  amongst  other  things  enacted,  that 
from  and  afVer  the  paasing  of  that  act,  the 
commissioners  thereby  appointed,or  any  five 
or  more  of  them,  should  and  might  yearly 
and  every  year  ascertain  and  determine 
what  sum  or  sums  of  money  they  should 
judge  necessary  to  be  assessed  and  raised 
for  the  purposes  of  that  act,  on  the  said 
city  and  county  of  Bristol,  for  the  year 
then  next  following,  and  should  certify  the 
same  by  writing,  signed  by  the  clerk  or 
clerks  for  the  time  being  to  the  Justices  of 
the  Peace  for  the  said  city  and  county  of 
Bristol,  at  their  general  quarter  sessions, 
to  be  holden  in  and  for  the  said  city  and 
county,  in  every  year;  and  the  said  Justices 
were  thereby  empowered  and  required 
thereupon  to  order  and  appoint  such  sum 
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certmined  and  certi6ed  ;  and  that,  as  soon 
after  the  said  order  of  sessions  shall  have 
been  made  and  transmitted  as  therein  men^ 
tioned,  the  mayor  of  Bristol  for  the  time 
being,  and  any  two  of  the  Justices  of  the 
same  city,  or  any  five  of  the  Justices  with- 
out the  mayor,  shall  cause  all  such  sum 
and  sums  of  money  as  shall  be  so  ordered  to 
be  raised  by  such  order  o£  sessions,  (toge- 
ther with  such  other  sums  o£  money  as 
thereni  mentioned),  to  be  raised  and  levied 
by  taxation  of  every  inhabitant,  and  of  all 
bouses,  lands,  tithes,  and  other  rateable 
property,  in  the  city  and  county  of  Bristol, 
in  equal  proportions,  according  to  their 
respective  worths  and  values,  and  in  order 
thereto  indiflferently  apportion  the  said 
sums  of  money  respectively  upon  each 
parish  and  precinct  within  the  said  city 
and  county. 

dGeo.  4.  s.  24.  repeals  statute 7 &8  Will. 
S.  c.  52,  by  which  the  corporation  of  the 
governor,  deputy  governor,  guardians  and 
assistants  of  the  poor  of  the  city  of  Bristol, 
was  originally  constituted,  and  re-enacts, 
in  substance,  by  the  enactment  above 
stated,  a  similar  provision  in  the  former  act. 
By  statute  2  Will.  4.  c.  88,  it  is  enacted, 
"  That  for  raising  money  for  the  purposes 
of  that  act,  the  governor,  deputy  governor, 
assistants  and  guardians  of  the  poor,  shall, 
by  writing,  under  their  common  seal,  cer- 
tify to  the  Justices  of  the  Peace  for  the 
said  city  and  county,  at  their  general 
quarter  sessions  to  be  holden  in  July  1 832, 
or  at  some  adjournment  thereof,  that  it 
will  be  necessary  to  raise  for  the  purposes 
of  that  act,  for  the  year  commencing  on 
the  25th  of  March  then  last  past,  the  sum 
of  10,000/.;  and  that  the  said  governor, 
deputy  governor,  assistants  and  guardians, 
shall,  in  the  year  1838,  and  thenceforward 
in  every  year,  so  long  as  any  sum  exceed- 
ing 10,000/.  shall  be  required  for  the  pur- 
poses of  that  act,  by  their  annual  certificate 
of  the  sum  requisite  for  the  maintenance 
of  the  poor  of  the  said  city  and  county,  to 
be  made  by  virtue  of  the  said  act,  8  Geo.  4, 
certify  to  the  Justices,  that  the  sum  of 
10,000/.,  or  such  further  sura  as  therein- 
after mentioned,  will  be  required  for  the 
purposes  of  that  act;  and  that  the  said 
Jastices,  at  the  said  quarter  sessions  to  be 
bolden  in  July  18^2,  shall  order  the  said 


sum  of  1 0,0001.  to  be  levied  for  the  pur- 
poses of  that  act,  for  the  year  commencing 
on  the  25th  of  March  then  last  past,  and  so 
in  every  subsequent  year,  so  long  as  any 
such  sum  shall  be  required  for  the  pur- 
poses of  that  act ;  and  it  is  thereby  further 
enacted,  that  9M  soon  after  such  order  of 
sessions  as  conveniently  may  be,  the  said 
governor,  deputy  governor,  assistants  and 
guardians,  shall  either  cause  the  said  sum 
of  10,000/.  to  be  added  to  any  assesincnt 
which  shall  have  been  msde  for  the  pur- 
poses of  the  said  last-recited  act,  in  which 
ease  the  same  shall  be  assessed  upon  the 
several  inhabitants,  owners,  and  occupiers 
of  all  lands,  houses,  tithes,  and  other  rate* 
able  property  within  the  several  parishes 
in  the  said  city  and  county,  in  the  same 
rateable  proportions  as  the  sum  already 
certified  and  assessed,  and  shall  be  added 
to  and  collected  with  the  same,  or,  if  no 
such  assessment  shall  have  been  then  made, 
shall  add  the  same  to  the  sum  already  cer- 
tified as  aforesaid,  so  that  the  same  may 
form  one  aggregate  sum  therewith." 

The  question  for  the  opinion  of  the 
Court  is — whether  the  said  plaintiff  is  en- 
titled to  recover  for  the  damage  and  de- 
struction to  furniture,  fixtures,  and  goods, 
being,  at  the  time  of  such  damage  and 
destruction,  in  a  house  situate  as  afore- 
said ;  and  if  the  Court  should  be  of  opi- 
nion that  the  plaintiff  is  entitled  to  recover 
for  damage  and  destruction  of  the  said 
furniture,  fixtures  and  goods,  in  the  house 
situate  as  aforesaid,  then  the  verdict  is 
to  be  entered  and  be  for  the  plaintiff  as 
aforesaid  ;  but,  if  the  Court  should  be  of 
a  contrary  opinion,  then  a  verdict  is  to  be 
entered  for  the  defendants. 

The  case  was  argued  by  Campbell  (So- 
licitor General),  for  the  plaintiff*  and  Fol* 
lett,  for  the  defendants. 

It  was  admitted,  in  the  argument  for  the 
defendants,  that  the  words  of  the  act  of 
parliament,  making  the  district  in  question 
a  part  of  the  city  and  county  of  Bristol, 
were  clear ;  but  reliance  was  placed  on 
sections  14  and  17  of  the  7  &  8  Greo.  4. 
c.  81,  to  shew  that  no  rate  could  be  levied 
upon  the  inhabitants  of  those  districts,  for 
the  purpose  of  reimbursement ;  and  it  was 
thence  inferred,  that  the  action  could  not 
be  maintained  against  the  inhahitants  of 
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t2S,  at  the  parish  of  Saint  George  the 
rr,  Soiithwark,  in  the  said  county,  un- 
\j  disposed  of  six  chairs,  some  pic- 
and  other  property  intrusted  in  his 
>f  the  goods  and  chattels  of  the  said 
ini    Dougan ;    against    the     statute, 

hese  are,  in  His  Majesty's  name,  to 
and  yon,  the  said  constable,  to  convey 
id  Robert  Tate  to  the  said  keeper ; 
rou,  the  said  keeper,  are  hereby  re* 
1  to  receive  and  safely  keep  him  in 
•aid  gaol  until  Monday  next,  when 
re  hereby  required  to  bring  him  again 
s  me  to  be  re-examined  and  further 
with  according  to  law :  and  for  so 
this  shall  be  your  sufficient  warrant, 
riven  under  my  hand  and  seal  this  9th 
f  April  1831. 

'*R.  J.  Chambers,  (l.8.) 

Ilth  April  1831. 
t.  Exam,  and  Disch. 
R.  J.  Chambers." 

the  Monday  following,  the  plaintiflf 
gain  brought  up  before  the  defendant, 
Aer  some  further  examination,  the  de« 
nt  said  he  had  taken  a  wrong  view  of 
ase,  and  ordered  the  plaintiff  to  be 
arged. 

e  usual  proof  of  notice  to  the  defen- 
before  action  was  given, 
r  the  defendant,  it  was  contended,  that 
M  justified  under  the  Pawnbrokers' 
39  &  40  Geo.  3.  c.  99.  s.  8,  as  there 
reason  for  the  defendant  to  believe, 

the  statement  made  before  him  in 
irst  instance  by  Dougan,  and  which 
given  in  evidence,  that  the  plaintiff 
mlawfully  disposed  of  the  goods.  But 
iord  Chief  Justice  was  of  opinion  that 
efendant  had  no  power  to  commit  for 
lamination  under  this  act :  or  he  had 
ower  of  imprisonment  at  all  until  after 
Eviction ;  and  then  only  in  default  of 
lent  of  the  sum  ordered.  (See  the 
5  Chitly's  Burn^  38.)  It  was  con- 
3d  also,  that  the  defendant  was  justi* 
under  the  7  &  S  Geo.  4.  c.  29.  s.  49, 
ict  touching  embezzlements  by  agents, 
oney,  chattels,  or  securities  for  money, 
hiliy*s  Bum,  561,)  the  offence  against 
h  would  be  a  misdemeanor  ;  and  for 


the  inquiry  into  the  facts  of  which  he 
would  be  justified  in  committing  for  re- 
examination. But  whether  the  defendant 
had  acted  under  the  latter  act,  was  a  ques- 
tion which  his  Lordship  \e(i  to  the  jury, 
telling  them,  if  they  found  he  had  so  acted, 
to  find  a  verdict  for  him.  The  jury  found 
a  verdict  for  the  plaintiff,  with  40/.  da- 
mages. A  rule  having  been  obtained  to 
set  it  aside, — 

PiaUf  on  the  16th  of  January,  shewed 
cause. — ^The  conduct  of  the  defendant  was 
altogether  unjustifiable ;  he  was  displeased 
because  the  plaintiff  would  not  give  up  the 
goods  upon  terms  which  the  defendant 
thought  were  reasonable,  and  he  indulged 
his  resentment  by  committing  him.  There 
was  no  more  reason  for  committing  the 
plaintiff  on  one  day  than  on  the  preceding 
day.  The  case  was  clearly  not  within  the 
Pawnbrokers'  Act ;  and  the  other  act  was 
suggested  afler wards,  to  justify  the  pro- 
ceedings. It  was  not  pretended  that  he 
had  proceeded  under  the  latter  act ;  nor 
was  there  any  pretence  for  saying  the  case 
came  within  it. — (He  was  stopped.) 

Law  and  Thesfger,  contr^,  contended, 
that,  as  a  Magistrate,  the  defendant  was 
justified  in  committing  the  plaintiff  for  re- 
examination; first,  impliedQy,  by  sect.  8 
of  the  Pawnbrokers'  Act;  secondly,  by 
virtue  of  his  ofHce.  All  the  earlier  au- 
thorities were  collected  in  Davis  v.  Cop- 
per  (1). 

[Demhan,  C.  J. — If  a  man  seeks  aid 
from  a  Magistrate  in  respect  of  that  in 
which  the  public  have  no  interest,  it  is  his 
business  to  come  with  his  case  complete. 
If  it  is  not  complete,  he  must  begin  again, 
and  apply  for  a  fresh  summons  or  warrant. 
The  person  charged  should  not  be  com- 
mitted where  there  is  not  even  Siprimd/acic 
case.] 

The  case  of  BroughUm  v.  Mulshoe  (2) 
shews  that  a  Magistrate  may  justify  a  com- 
mitment for  further  examination,  although 
it  does  not  appear  that  the  commitment  was 
merely  for  further  inquiry  upon  a  matter 
which  would  have  to  go  to  trial  after- 
wards. 

(1)  10  B.  8c  C.28  ;  5  M.  &  R.  53;  8.  c.  8  Laiv 
Joarn.  M.C.  67. 
(f )  Moor.  408. 
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if  lands,  according  to  the  ability  of  the 
I ;  nothing  in  expressly  said  as  to  the 
pie  upon  which  the  rate  should  be 
»  but  it  is  implied  that  it  must  be  made 
equality,  and  with  some  reference  to 
ibject  of  occupation. 
is  quite  clear  that  this  rate  ought  not 
UMide  according  to  the  profit  derived 
•  occupier  himself;  for  in  that  case 
Btare  of  the  occupier's  interest  would 

the  variation.  An  occupier,  who  is 
t  at  will  at  rack  rent,  and,  therefore, 
'es  a  less  share  of  the  annual  profit  of 
nd  than  one  who  is  tenant  for  years  at 
Jl  rent,  and  stiil  less  than  one  who  is  a 
t  in  fee  simple,  and  pays  none  at  all, 
I  be  rateable  at  a  less  sum ;  a  propo- 

which  would  hardly  be  advanced. 
ei»  although  the  occupier  is  the  person 
lominally  pays  the  tax,  it  is  in  reality 
ly  the  beneficial  owner,  and  is  a  charge 
the  land.  In  proportion  as  the  average 
bich  the  tenant  has  to  pay,  is  greater, 
I  same  proportion  will  he  give  less  rent 
e  owner.  This  being  so,  it  follows 
in  order  to  make  an  equal  rate,  the 
e  of  the  occupier's  interest  must  be 
prded,  and  the  rate  imposed  according 
ne  value  of  the  subject  of  occupation. 
B  and  convenience  have  established  this 

to  be,  not  that  of  the  estate  or  pro- 

itself,  but  that  of  the  profit  which  is 
ght  be  made  from  the  estate  or  pro- 
;  and  as  it  would  be  very  difficult  and 
laely  troublesome  to  ascertain  the  pre- 
raUie  of  that  profit  during  tlie  time  for 
I  each  rate  is  made,  and  in  case  of  oc* 
ml  profit  both  troublesome  and  unjust 
€  King  V.  MkrfiiU{\\  Tke  King  v. 
^uU Dock  Company  (Jty—to  make  a  rate 
large  sum  at  one  time,  and  a  small  one, 
me,  at  another,  upon  the  same  land, 
lie  has  been  to  assess  according  to  the 
il  profit  of  the  land  ;  or,  where  the 
ice  is  not  matured  in  one  year,  tlien 
an  average  of  years,  from  wliich  profit 
mns  are  allowed  for  all  the  expenses 
sary  to  its  production.     It  is  not  ma- 

whether  the  whole  or  a  certain  aliquot 
>f  that  net  profit  be  rated,  provided  all 

of  the  same  description  are  rated 


(1)  i0Ea8t,«i9. 

(«)  b  Mau.  &  Selw.  S94. 


equally  upon  that  aliquot  proportion  of  the 
profit.  In  practice,  it  is  usual,  and  it  is 
most  convenient,  to  rate  lands  at  the  rack 
rent  which  they  would  pay  to  a  landlord,  or 
some  certain  portion  of  it,  the  tenant  paying 
all  rates,  charges,  and  outgoings;  which  is, 
in  effect,  rating  according  to  a  part  of  the 
net  profit  only ;  but  provided  it  be  the  same 
aliquot  part  in  all  cases,  it  makes  no  dif- 
ference. 

An  allowance  should  be  made,  if  the 
subject  of  occupation  be  of  a  perishable 
nature,  or  require  an  annual  expense  to 
secure  Its  existence.  The  total  annual 
profit  is  not  the  net  annual  profit ;  a  part 
must  be  set  aside  for  the  restoration  and 
maintenance  of  tlie  subject  of  occupation. 
It  is  on  this  principle  that  buildings  have 
been  permitted  to  be  rated  at  less  in  pro- 
portion than  arable  and  other  land ;  the 
cases,  especially  those  of  a  more  recent 
date,  in  which  the  principle  of  rating  has 
been  nM>re  fully  discttssed  and  consideredt 
will  be  found  to  have  established  this  rule 
of  rating,  which  is,  in  other  words,  that  all 
lands  are  to  be  assessed  in  proportion  to  the 
net  rent  which  a  tenant  at  rack  rent  would 
pay,  he  discharging  all  rates,  charges,  and 
outgoings. 

It  may  be  sufficient  to  refer  to  the  fol- 
lowing authorities  in  support  of  this  posi- 
tion : — 

Tlie  King  v.  the  Birmingham  Gas  Light 

and  Coke  Company^  1   B.  &  C.  506 ; 

2  D.  &  R.  785. 
The  King  v.  the  Hull  Dock  Company^  S 

B.  &   C.  516;  5  D.  &  R.  550;    3 

Law  Journ.  M.C.  86. 
T/ie  Kiiig  V.  Attf9ood,  6  B.  &  C.  277 ;  9 

D.  &  R.  828  ;  5  Law  Journ.  M.C.  47. 
The  King  v.  TnuteeM  of  the  Duke  of 

Bridgewater,  9  B.  &  C.  68 ;  4  M.  8? 

R.  143;  7  Law  Journ.  M.C.  81. 
The  King  v.  Tomlinson,  9  B.  &  C.  1 68  ; 

4  M.  &  R.  1 69  ;  7  Law  Journ.  M.C.  64. 
The  King  v.  Lower  Milton,  9  B.  &  C. 

810;  4  M.  &:  R.  711  ;  8  Law  Journ. 

M.C.  57. 
The  King  v.  tfte  Oxford  Canal  Company, 

10  B.  &  C.  168  ;  5  M.  &  R.  101  ;  8 

Law  Journ.  M.C.  02. 
The  King  v.  Joddreli,  1  B.  St  Ad.  408 ; 

9  Law  Journ.  M.C.  26. 
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CASES  CONNECTED  WITH 


To  apply  that  principle  to  the  present 
case,  land  which  requires  some  occasional 
expenditure  to  preserve  it  from  being 
damaged  by  water,  and  to  make  it  as  pro- 
ductive as  it  is,  would  let  for  less  rent  than 
similar  land  which  requires  none,  the  tenant 
defraying,  amongst  others,  that  occasional 
expenditure.  In  other  words,  the  net 
average  annual  profit  of  both  is  not  the 
same,  and,  consequently,  the  rate  ought  not 
to  be  the  same ;  and  this  rate  mustj  there- 
fore, be  amended. 

In  the  course  of  the  argument,  it  was 
asked,  whether  land,  of  which  the  land-tax 
was  redeemed,  ought  to  be  rated  higher 
than  land  of  the  same  quality,  which  is  still 
chargeable .  with  the  tax.  The  answer  is, 
that  it  ought  not,  the  annual  net  profit  of 
both  is  the  same,  though  such  annual  profit 
in  the  latter  case  is  liable  to  a  tax,  from 
which  it  is  by  law  exempted  in  the  former. 

1  should  state,  that  this  judgment  is  there- 
suit  of  consideration  by  my  Brothers  Little- 
dale,  Patteson,  and  myself,  who  heard  the 
argument.  The  late  Lord  Tenterden,  who 
also  heard  the  argument,  entertained  a  dif- 
ferent opinion. 

Rule  accordingly. 

When  the  judgment  had  been  delivered, 
1'aumton,  J.,  said  he  concurred  in  it. 


1833.      ) 
ine  11.3 


June 


THE  KING,  ON  THE  PROSECUTION 
OF  ISUINDLEY,  V,  DEWHURST. 


Costs — Party  grieved. 

To  warrant  a  claim  for  costs  against  a 
defendant t  under  5  Will.  ^  M,  c.  11.  ;.  3, 
(after  removal  of  an  indictment  by  certiorari 
from  the  Sessions,  J  the  party  applying  must 
be  the  actual,  and  not  the  mere  nominal  pro- 
secutor, and  also  the  party  grieved  or  injured. 

This  was  an  indictment  for  a  libel,  con- 
tained in  a  letter  signed  "  Argus,*'  inserted 
in  a  newspaper  published  at  Blackburn,  in 
Lancashire,  charging  Brindley,  (the  nominal 
prosecutor,)  who  was  governor  of  the  work- 
house at  Mellor,  with  cruelty  towards  a 
female  pauper.  This  libel,  it  appeared, 
had  been  laid  before  the  vestry  of  the 
parish,  who  directed  an  inquiry  into  the  sub- 


ject matter ;  and,  having  satisfied  themselvei 
that  the  charges  were  unfounded, a  prosecu- 
tion was,  at  a  meeting  in  vestry,  resolved 
upon ;  but  it  did  not  distinctly  appear  from 
the  affidavits,  that  the  prosecutor  had  direct- 
ed the  proceedings,  or  tbat  tbey  werecarried 
on,  in  the  first  instance,  upon  his  responsi- 
bility, beyond  what  would  be  his  share  ai 
one  of  the  rate  payers.     Upon  the  trial,  it 
was  stated  by  the  counsel  for  the  prosecu- 
tion, that  it  was  instituted   by  the  select 
vestry  of  the  township  of  Mellor,  for  tbe 
purpose  of  vindicating  the  character  of  tbe 
governor  of  the  workhouse  as  well  as  their 
own. 

The  indictment  had  been  found  at  tlie 
quarter  sessions,  and  was  removed  into  tliis 
Court  by  certiorari,  at  the  instance  of  tbe 
defendant.  After  conviction,  the  usual  riik 
for  allowance  to  the  prosecutor  of  bis  costs, 
under  the  5  W.  &  M.  c.  II.  s.  3,  hadbeeo 
obtained. 

To  get  rid  of  this  rule*  a  rule  to  shew 
cause  had  been  obtained  at  the  instance  of 
the  defendant ;  and,  upon  shewing  cause,  tbe 
facts  previously  stated  appeared  from  tbe 
affidavits  on  both  sides. 

F,  Pollock,  for  the  prosecution,  contend- 
ed, that  Brindley  was  the  party  grieved 
within  the  meaning  of  the  act ;  although  tbe 
expenses  were,  in  the  first  instance,  borne 
by  others. 

Alexander,  contr^,  contended,  that  a 
party,  to  be  entitled  to  costs,  must  be  tbe 
*'  prosecutor,"  as  well  as  **  the  party  grief  ed 
or  injured*';  and  for  this  he  cited  TkeKitif^ 
V.  Coo^(l);  there  had  also  been  a  case  to 
the  same  effect  in  1830— [probably  allud- 
ing to  the  case  of  The  King  v.  Daties  and 
another,  which  will  be  found  in  8  Lav 
Journ.  M.C.  104.]  In  the  present  case,  it 
was  not  denied  that  the  prosecution  «ai 
carried  on  at  the  expense  of  the  township* 

Denhan,  C.  J. — This  case  falls  widiio 
the  principle  laid  down  in  The  King  vt  CeoL 
Brindley,  if  the  party  grieved,  cannot  be 
said  to  be  the  prosecutor. 

Rule  absolute,  to  prevent  the  alkih 
ance  of  costs  of  tftc  proseeMtm, 

(1)  1  M.  &R.5S6;ft.c.  6L«wJouni.M.C.5!. 
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1833.     f 
il  23.  I 


April 


THB  KIKO  0.  THE  JUSTICES  OF 
THE  WEST  RIDING  OF  TORK- 
SHIRB. 


Appeol'^Natice — Computation  of  Time. 

1.  Notice  of  appeal  against  an  order  of 
JusticeSf  for  diverting  a  footway,  under  the 
M  Geo.  3.  e.  68»  need  not  state,  in  express 
iermUf  thai  the  person  intending  to  appeal  is 
a  party  aggrieved.  If  he  state  facts,  (e,  g, 
tkai  he  atuL  hit  tenants  will  be  obliged  to  take 
a  more  etrcuitous  road,  J  from  which  his  being 
a  party  aggrieved  must  necessarily  be  infer' 
redf  ii  wiUoe  sufficient, 

t.  Suck  notice  to  be  served  teti  days  before 
ike  sessions,  means  one  day  inclusive  and  one 
^ksw  exclusive;  thus,  the  25th  of  June,  for  the 
Sik  of  July,  will  suffice, 

8.  Aruieof  the  Court  of  Quarter  Sessions, 
as  to  the  time  of  service  of  notice,  or  the  mode 
efcomipsUatum,  cannot  affect  the  time  in  cases 
foisHted  out  by  law. 

Upon  a  rule  for  a  mandaniuB,  the  follow- 
ing appeared  to  be  the  facts  : 

On  the  28th  of  Maj  1832»  two  of  the 
Magistrates  of  the  West  Riding  of  York- 
Aiitf  met  and  viewed  certain  footpaths, 
Mid  certain  proposed  diversions  of  the 
aame,  and  having  received  evidence  that 
ibe  Magistrates  in  the  division  or  district 
had  been  summoned  to  attend  the  meeting, 
pursuant  to  the  55  Geo.  3.  c.  68,  made 
three  orders  for  the  diversion  of  the  foot- 
paths. Mr.  Bower,  who  was  the  proprietor 
of  a  farm  over  which  the  footpaths  ran, 
being  dissatisfied  with  the  intended  diver- 
aioHi  gave  notice  of  appeal  against  the  or- 
ders to  the  next  General  Quarter  Sessions 
of  the  Peace  for  the  West  Riding  of  York- 
shire. The  notice  of  appeal  was  dated  the 
JS3th  of  June  1832,  and  did  not  in  terms 
state  that  he  was  aggrieved;  but,  after 
stating  several  grounds  of  appeal,  pro- 
ceeded in  these  words : 

"12th.  And  because  if  the  said  order 
should  stand,  and  the  said  road  should  be 
stopped,  the  said  appellant  and  his  tenants, 
occupiers  of  a  certain  farm,  lands«  and 
houses,  nearly  adjoining  to  the  said  road, 
and  who  have  heretofore  used,  and  have  a 
right  to  use  the  same,  and  also  other  per- 
sons and  the  public,  would  be  put  to  and 
sustain  great  inconvenience  and  delay. 

"18tb.  And  would  be  compelled  to  travel 
Kiw  SsaiEi,  II«-*Ma«,  Cas. 


to  the  places,  to  which  they  have  heretofore 
had  occasion  to  travel  and  resort  by  the 
said  road  so  proposed  to  be  stopped,  by  a 
circuitous  road,  and  at  a  greater  distance 
than  they  would  have  had  to  travel^  if  the 
said  road  had  continued  open." 

On  the  25th  of  June  1832,  a  copy  of  this 
notice  was  served  upon  the  surveyor  of  the 
township  wherein  the  footpath  was  situate. 
The  Quarter  Sessions  were  held  on  the  5th 
of  July. 

At  the  sessions  it  was  objected,  on  be* 
half  of  the  respondents,  first,  that  the  notice 
of  appeal  was  defective  in  not  stating,  in 
terms,  that  the  appellant  was  injured  or 
aggrieved ;  and  secondly,  that  ten  day^* 
notice  of  appeal  had  not  been  given. 

In  support  of  the  latter,  they  relied  upon 
the  following  rule  of  the  Court  of  Quarter 
Sessions  :  —  *'  In  all  cases  of  appeals  ^^ii^ 
otherwise  directed  by  law,  ten  days'  notice 
in  writing  shall  be  given  by  the  party  ap- 
pealing, his,  her,  or  their  attorney  or  soli- 
citor, exclusive  of  the  day  of  service,  and 
the  first  day  of  the  sessions,  or  the  ad- 
journment, to  which  the  appeal  is  intended 
to  be  made." 

The  Court  overruled  the  first  objection^ 
but  held  the  second  objection,  as  to  the 
service  of  the  notice,  fatal,  and  therefore 
dismissed  the  appeal.  A  dispute  aroaey 
whether  three  notices  of  appeal  had  been 
given,  or  three  appeals  had  been  lodged 
with  the  clerh  of  the  peace.  (It  appeared 
subsequently  that  only  one  appeal  had  been 
entered.)  The  Court  confirmed  the  three 
orders. 

In  Michaelmas  term  last,  Follett  had 
obtained  a  rule  calling  upon  the  Justices 
of  the  West  Riding  of  Yorkshire  to  shew 
cause  why  a  writ  of  mandamus  should  not 
issue,  directed  to  them,  commanding  them 
to  cause  continuances  to  the  then  next  Ge- 
neral Quarter  Sessions  of  the  Peace,  to  be 
holden  for  the  said  Riding,  to  be  entered 
upon  the  appeal  of  Joshua  Bower,  against 
the  said  orders  for  diverting  the  said  foot- 
paths, and  at  the  next  General  Quarter 
Sessions  of  the  Peace,  to  hear  and  deter- 
mine the  merits  of  the  said  appeal. 

Bleuikburnc  and  Dundas  now  shewed 
cause. — The  55  Geo.  3.  c.  G8.  §•  3.  only 
authorizes  the  person  or  persons  ii\jured 
or  aggrieved  by  the  order,  to  appeal.  The 
case  of  The  King  v.  the  Justices  of  Essex 
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(1)  shews,  that  a  party  appealing  should 
gtate,  in  the  notice  of  appeal,  that  he 
18  a  party  injured  or  aggrieved.  The 
King  V.  tJie  Justices  of  Essex  was  re- 
viewed in  The  King  v.  the  Justices  of  the 
West  Riding  of  Yorkshire  (2),  and  confirni- 
ed.  The  Court  said,  "  We  have  considered 
that  decision,  and  if  it  had  been  founded 
on  mistake,  we  should  have  been  ready  now 
to  correct  it.  But  after  the  best  conside- 
ration, we  think,  that  if  the  question  had 
now  arisen  for  the  first  time,  we  should 
Lave  been  bound  to  decide,  that  the  party 
appealing  against  an  order  for  stopping  up 
a  footway,  must,  on  the  face  of  his  notice, 
shew  that  he  is  injured.*"  The  King  v.  the 
Inhabitants  of  Blackawton  (3)  is  an  autho- 
rity to  the  same  effect.  The  only  part  of 
the  notice  where  the  appellant  says,  that  he 
is  injured,  is  this,  *'  The  said  appellant  and 
his  tenants,  occupiers  of  a  certain  farm, 
lands,  and  houses,  nearly  adjoining  to  the 
said  road,  and  who  have  heretofore  used, 
and  have  a  right  to  use  the  same,  and  also 
other  persons,  and  the  public,  would  be  put 
to  and  sustain  great  inconvenience  and  de- 
lay." He  has  left  the  fact  of  being  aggrieved 
to  be  inferred.  Tlie  Court  of  Quarter  Ses- 
sions were,  therefore,  wrong  in  deciding, 
that  this  was  a  sufficient  notice ;  and  they 
ought  not  to  have  proceeded  further  with 
the  appeal.  They  were,  however,  justified 
in  dismissing  the  appeal,  upon  the  ground 
that  due  notice  had  not  been  given.  By  the 
3rd  section  of  the  Highway  Act,  «'35  Geo. 
3.  c.  C8,  ten  days'  notice  of  appeal  must  be 
given  to  the  surveyor  of  the  highways. 
The  act  does  not  say  how  these  ten  days 
are  to  be  computed,  but  leaves  that  to  the 
Sessions.  By  the  rule  and  practice  of  the 
Quarter  Sessions,  the  day  of  the  service  of 
the  notice,  and  the  first  day  of  the  sessions, 
are  to  be  excluded  from  the  computation. 
In  The  King  v.  the  Justices  of  Hereford- 
shire (4),  where  the  question  arose  on  the 
49  Geo.  3.  c.  08.  s.  5,  which  required,  that 
ten  clear  days'  notice  of  an  appeal  must  be 
given ;  the  Courtheld,  that  the  ten  clear  days* 
notice  of  appeal  required  by  that  statute 
were  exclusive  both  of  the  day  of  serving  the 

<1)  7  Dow.  &  R.  638 ;  8.c.  5  B.  &  C.  431. 
(«)  1  Man.  &  R.  547  ;  s.  c.  7  B.  &  C.  678  ;  6 
Law  Joam.  M.  C.  59. 

(S)  10  B.  fit  C.  792 ;  s.c.  8  Law  Journ. M.  C.  133. 
(4)  S  Burn.  &  Aid.  581. 


notice,  and  the  day  of  holding  the  SeitMw. 
The  notice,  in  this  case,  was  served  on  tha 
^5th  of  June,  and  the  Sessions  were  hoMen 
on  the  5  th  of  July.  Ten  days'  notice,  there- 
fore, according  to  the  mode  of  computa- 
tion pointed  out  by  the  order  of  Sessioub 
was  not  given. 

Folleltf  in  support  of  the  rule.— Upoi 
the  question  that  the  party  must,  in  tenw, 
state  that  he  is  aggrieved 

[Demman,  C.  J. — We  think  that  that  wai 
not  a  valid  objection  to  the  notice,  and  that 
the  Sessions  were  right.] 

Then,  as  to  the  mode  of  computing  tbe 
ten  days'  notice.  The  statute  requires  ihst 
ten  days'  notice  of  appeal  shall  be  givei^ 
and  the  Court  has  laid  down  this  rde  is 
all  cases  in  which  a  statute  requires. a 
number  of  days'  notice,  that  one  day  it  to 
be  reckoned  inclusive,  and  the  other  exda« 
sive.  In  the  new  rules  of  court,  that  mods 
of  computation  is  adopted.  Where  tbe  k- 
gislature  has  required  tliat  ten  clear  dajt' 
notice  of  appeal  shall  be  given,  it  has  fam 
held,  that  the  day  on  which  the  notice  ii 
given,  shall  be  excluded.  This  point  wn 
much  discussed  in  Pellew  v.  the  liundridif 
Wonford  (5) ;  and  there  the  rule  was  Uid 
down,  that  where  the  computation  is  to  be 
made  from  an  act  to  be  done  by  the  party, 
the  day  of  doing  the  act  shall  be  included. 
It  is  said,  that  here  the  order  of  Sessiooi 
regulates  the  mode  of  computation.  That 
order  does  not  apply  to  this  case.  Its  (^ 
ration  is  confined  to  cases  **  not  oikemm 
directed  hij  law"  Here,  the  time  is  pointed 
out  by  the  statute,  and  is  therefore  "olher- 
wise  directed."  If  any  other  construction 
be  put  upon  the  rule  of  the  Sessions,  it  will 
contravene  the  act  of  parliament.  It  scemi, 
the  Magistrates,  in  this  case,  proceeded 
unon  their  own  rule,  and  not  upon  the  act 
When  a  case  had  been  decided  otherviie 
than  upon  the  merits,  on  account  of  tone 
formal  objection  to  the  notice,  this  Court, 
in  the  exercise  of  a  visitatorial  power  over 
the  Court  of  Quarter  Sessions,  will  inter- 
fere, and  see  that  substantial  justice  is  done 
—  The  King  v.  the  Justices  ofWiltshirtH^). 
In  the  case  oTThe  King  v.  the  Justices  of 
Lancashire  {7),  Lord  Tenterden  says,  "The 

(5)  4  Man.&  R,  ISO;  B.C.  9  B.&C.  iSi;7Uw 
Joam.  M.C.  S4. 


(6)  10  £aa4,  404. 
(7) 


i  Man.  &  R.  519;  s»c.  T  B,icC.aVi. 
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len  certainly  bave  a  discretionary 
r  to  make  rules  for  the  governance  of 
ractice  of  the  sessions ;  but  the  case 
The  King  v.  Wiltshire^  shews  that  this 
t,  for  the  purposes  of  justice,  will  in- 
"e  to  controul  that  discretion."  Upon 
uthority  of  this  case,  the  Court  will 
fore  send  a  mandamus,  as  justice  has 
een  done.  The  object  which  the  par- 
ad  in  view,  was  to  try  whether  or  not 
were  aggrieved,  and  they  have  been 
ij  a  preliminary  objection  to  the  no- 


!MMA.N,  C.  J. — I  think  this  rule  must 
wde  absolute. — [His  Lordship  went 
the  disputed  facts,  as  to  whether  three 
At  were  lodged,  though  but  one  was 
ed,  and  inferred  that  there  were.] — 
rule  of  the  Court  of  Quarter  Sessions, 
notice,  appears  to  me  wholly  inappli- 
.  That  rules  provides  for  cases  not 
vise  directed  hy  law.  This  case  is  pro- 
.  for  by  law.  By  the  act  of  paHiament, 
ays'  notice  of  appeal  is  to  be  given. 
wmnt  rule  must  prevail  in  computing 
ten  days,  as  in  other  cases — one  day 
be  reckoned  inclusively,  and  the  other 
sively.  The  effect  of  this  mode  of 
utation  is,  that  the  notice  here  given 
ufficient.  If  the  Court  of  Quarter 
one  were  not  acting  upon  their  own 
but  by  the  decision  they  have  pro« 
red,  intending  to  put  a  construction 
the  act  of  parliament,  they  have  con- 
d  it  erroneously.  I  think,  however, 
the  Court  of  Sessions  were  right  in 
ruling  the  objection,  that  the  party 
lot,  in  the  notice,  stated,  in  terms,  that 
18  a  party  aggrieved.  He  speaks  of 
"act,  that  he  and  his  tenants,  occu- 
,  &c.  would  sustain  inconvenience  and 
• 
riXEDALE,  J.  and  Parke,  J.  concurred. 

Rule  absolute. 
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igistrate — Amending  Order, 

though,  in  general,  a  Magistrate  may 
up  a  conviction  in  proper  farm,  after  he 
adfwiieaied;  yet^  where  he  makes  an 


order,  and  delivers  it  out,  he  iannot  ajtet^ 
wards  draw  vp  another  in  a  more  formal 
shape,  and  treat  that  as  the  order  made  hy 
him  on  the  occasion  upon  which  he  delivered 
out  the  first  order. 

This  came  before  the  Court,  upon  a 
rule  to  shew  cause  why  a  mandamus 
should  not  issue,  directed  to  the  Justicea 
of  Cheshire,  commanding  them  to  cause 
continuances  to  the  next  session  to  be  en- 
tered, upon  the  appeal  of  Richard  Oxton^ 
against  an  order  of  two  Justices,  by  which 
they  ordered  and  adjudged  him  to  pay  to 
Sir  Thomas  Stanley  Massey  Stanley,  Bart., 
or  to  Thomas  Ward,  his  bailiff,  the  sum  of 
73/.  5s,  (The  order  will  appear  more 
fully  afterwards.)  Upon  shewing  causey 
the  following  appeared  to  be  the  facts  :-^ 

Two  Justices,  upon  hearing  a  complaint, 
made,  under  the  11th  Geo.  2,  c.  19.  s.  4, 
on  behalf  of  Sir  Thomas  Stanley  Massey 
Stanley,  against  Richard  Oxton,  in  respect 
of  the  fraudulent  removal  of  certain  goods 
by  a  tenant  of  Sir  Thomas,  named  William 
Oxton,  made  an  order  on  the  1 1  th  of  Feb- 
ruary 1833,  against  Richard  Oxton,  pro- 
fessing to  be  in  the  form  given  in  I  Bum's 
Justice,  24th  edition,  by  Chetwynd,  902,  p. 
1009,  edition  by  Chitty,  One  of  the  Jus- 
tices read  the  order  over  to  the  defendant, 
and  in  about  an  hour  afterwards,  it  was 
delivered  to  him  (signed  and  sealed  by  both 
Justices,)  hy  the  constable.  On  the  18th, 
the  defendant  stated  to  them  his  intention 
to  appeal  at  the  next  sessions  against  the 
order ;  and  he  entered  into  recognizances 
before  them  for  that  purpose.  He  gave 
notice  of  appeal,  one  of  the  grounds  of 
which  was,  that  the  value  of  the  goods  ex- 
ceeded 50/. 

On  the  8ih  of  April,  the  first  day  of  the 
sessions,  another  order  was  filed  with  the 
clerk  of  the  peace,  as  the  order  made  by  the 
Justices,  upon  the  above  occasion.  Some 
informalities  had  been  in  the  meantime  dis- 
covered in  the  above  order ;  and  the  fol- 
lowing order,  drawn  up  and  settled  by 
counsel,  was  that  which  was  61ed.  As  it 
was  drawn  up  with  care,  in  order  to  meet 
an  appeal,  it  is  thought  better  to  insert  it  in 
full. 

"Cheshire,  to  wit. — Whereas  Thomas 
Ward,  of  Puddington,in  the  county  of  Ches- 
ter, gentleman,  agent  for  and  on  behalf  of 
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Sir  Thomas  Stanley  Maiiey  Stanley » Ba- 
ronet, did,  oo  the  8  th  day  of  February,  in 
the  year  of  our  Lord  18d3,  at  Neaton,  in 
the  said  county,  duly  make  and  esdiibit  be- 
fore me,  the  Rev.  Robert  Mosley  Fielder, 
clerk,  being  one  of  His  Majesty's  Justices  of 
Peace  for  the  said  county,  residing  near 
the  place  whence  the  goods  and  chattels 
hereafter  mentioned  were  removed,  and 
not  being  interested  in  the  premises  here- 
inafter mentioned,  whence  the  same  were 
removed,  his  complaint  and  information  in 
writing,  against  Richard  Oxton,  of  Lower 
Bedington,  in  the  same  county,  labourer, 
tbere^  setting  forth  that  one  William  Ox- 
ton,  before  and  at  tlie  time  when  the  said 
goods  and  chattels  were  removed  and  con- 
veyed away,  as  hereinafter  mentioned,  had, 
for  several  years  last  past,  occupied  certain 
premises,  with  the  appurtenances,  situate  in 
Lower  Bedington,  in  the  said  county,  as 
tenant  thereof  to  Sir  Thomas  Stanley  Mas- 
sey  Stanley,  Baronet,  at  and  under  the 
yearly  rent  of  130^.,  payable  half-yearly, 
to  wit,  on  the  second  day  of  August,  and 
on  the  SSnd  day  of  February  in  every  year ; 
and  that  upon  the  2nd  day  of  February 
now  last  past,  the  sum  of  200/.,  being 
more  than  a  year  and  a  halfs  rent  for 
the  said  premises,  with  the  appurtenances, 
was  at  the  time  of  the  commission  of 
the  offence  hereinafter  mentioned,  and 
yet  is,  due  and  in  arrear  to  the  said  Sir 
Thomas  Stanley  Massey  Stanley,  Baronet, 
and  that  whilst  the  said  rent  was  so  due 
and  in  arrear,  the  said  Richard  Oxton  did, 
upon  the  Srd  day  of  February  now  last 
past,  wilfully  and  knowingly  ai(l  and  assist 
in  fraudulently  removing  and  conveying 
away  from  off  the  said  premises  so  held  by 
the  said  William  Oxton,  six  cows,  being 
the  proper  goods  and  chattels  of  the  said 
Wilh'am  Oxton,  with  intent  to  prevent  the 
said  cows  from  being  distrained  for  the  said 
arrears  of  rent,  and  to  defraud  the  said  Sir 
Thomas  Stanley  Massey  Stanley  of  such 
arrears  so  due  to  him  as  aforesaid,  which 
said  cows  were  under  the  value  of  50/.,  and 
of  the  value  of  36/.  2s.  6d. ;  and  thereupon 
the  said  Richard  Oxton  being  duly  sum- 
moned to  appear  before  two  of  His  Majes- 
ty's Justices  of  the  Peace  in  and  for  the 
county  of  Chester,  on  the  11th  day  of  Feb- 
ruary then  next  ensuing,  at  Lower  Bedington 
aforesaidi  in  the  county  aforesaid,  to  an- 


swer the  said  complaint  and  informallB^^ 
and  tlie  said  Richard  Oxton  havine  appear- 
ed accordingly  before  ns,  the  said  Robot 
Mosley  Fielder,  and  the  Rev.  Unwia  Cbffke, 
clerk,  being  two  of  Hia  Majesty's  Justices 
of  the  Peace  in  and  for  the  county  of  Ches- 
ter aforesaid ; — now  we,  the  said  Jostices, 
residing  near  the  place  whence  the  coii% 
goods,  and  chattels  were  removed,  and  not 
being  either  of  us  interested  in  the  premisei 
whence  the  same  were  removed,  in  tlie  pre* 
sence  of  the  said  Richard  Oxton,  haviu 
heard  and  examined  the  witnesses  produced 
by  the  said  Thomas  Ward,  upon  oath,  (we, 
the  said  Justices,  having  then  and  there  fill 
power  and  authority  to  administer  the  oadii 
to  the  said  witnesses,)  touching  the  sud 
complaint  and  information,  and  haviDi 
heard  what  was  alleged  by  the  said  Bidura 
Oxton  in  his  defence,  and  having  also  is- 
quired  in  better  manner,  upon  oath,  the 
value  of  the  said  cows,  and  upon  due  con- 
sideration had  in  the  premises,  do  herelrf 
adjudge  that  the  said  Richard  Oxtoo  ■ 
guilty  of  the  offence  with  which  he  u  eliaiged 
in  and  by  the  said  complaint  and  ioferm^ 
tion  aforesaid,  according  to  the  form  of  tlie 
statute  in  that  case  made  and  provided; 
and  we,  the  said  Justices  do  adjudge  asd 
order  tlie  said  Richard  Oxton  to  pay  to  the 
said  Sir  Thomas  Stanley  Massey  StanleVt 
Baronet,  the  sum  of  72L  5^.,  being  dosUe 
the  value  of  the  said  cows,  goods  and  diat« 
tels  in  the  said  complaint  mentioned,  on  or 
before  the  18th  day  of  February  now  next 
ensuing  the  day  of  the  date  of  this  order. 
In  witness  whereof,  we,  the  said  Justices,  to 
this  order  have  put  our  hands  and  seals,  at 
Bedington  aforesaid,  in  the  county  aforesaid, 
on  the  11th  day  of  February,  in  the  year 
of  our  Lord  1833." 

On  the  same  day,  the  8th  of  April,  die 
first  day  of  the  sessions,  the  clerk  of  the 
Justices  served  a  copy  of  the  above  order 
with  the  following  notice  :  "  In  the  matter 
of  Richard  Oxton.  Take  notice,  that  die 
above  is  a  copy  of  the  order  filed  in  this 
matter.  Ph.  Humberston,  attorney  for  the 
respondents."  It  was  served  on  the  alto^ 
ney,  whose  name  appeared  on  the  notice  of 
appeal,  and  at  the  house  of  R.  Oxton,  upon 
his  wife,  before  four  o'clock  on  that  day. 

By  the  practice  of  those  sessions,  sppd- 
lants  have  until  the  rising  of  the  Court  of 
the  third  day  of  the  sessionsi  to  enter  ap- 
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pealf.  This  appeal,  being  entered  on  Wed- 
n€idny  the  10th  of  April,  was  called  on  for 
tearing  on  Saturday  the  Idth  of  April. 
Evidence  was  given,  on  the  part  of  the  ap- 
pellant, of  service,  on  the  SSrd  of  March, 
of  the  notice  of  appeal.  The  appellant's 
attorney  then  handed  up  the  order  delivered 
to  the  appellant  by  the  constable  on  the 
11th  of  February  ;  and  his  counsel  stated, 
that  the  appeal  was  against  that  order.  The 
counsel  for  the  respondents  contended,  that 
tbe  order  which  tlie  Court  would  act  upon, 
was  that  which  was  filed  on  the  first  day  of 
the  sessions,  and  of  which  notice  was  given 
as  above  stated.  It  was  added,  that  the 
firaC  order  was  a  mere  nullity.  The  Court 
received  evidence  of  the  fact  of  filing  the 
order,  and  service  of  the  notice  of  filing, 
and  intimated  that  they  should  not  hear  the 
appeal  against  the  order  handed  up  in  court, 
not  conaidering  it  as  before  them.  The 
coimael  for  the  respondents  then  moved, 
tfaac  the  order  filed  be  confirmed.  The  ap- 
pellant was  called ;  he  declined  to  appear ; 
and  the  filed  order  was  confirmed. 

A  rule  having  been  obtained,  calling  upon 
the  Sessions  to  hear  the  appeal,  as  an  ap- 
peal against  the  first  order, — 

Coitiiigham  shewed  cause,  contending, 
upon  the  authority  of  the  cases.  The  King 
T.  Barker  (1),  The  King  v.  Allen  (2),  and 
Money  v.  Johnson  (3),  that  a  conviction, 
although  pronounced  af^erthe  hearing,  may 
be  properly  drawn  up  afterwards,  accord- 
ing to  the  facts ;  that  there  was  no  differ- 
ence in  substance  between  the  two  orders 
ID  this  case,  the  second  being  merely  drawn 
up  in  proper  form ;  the  two  papers  nuide  but 
one  order. 

[Pabxe,  J. — Those  were  cases  of  con- 
viction. A  conviction  is  a  record,  and  does 
not  exist  until  it  is  made  up.  Is  not  an 
order  complete  as  soon  as  it  is  drawn  up  ?] 

There  is  noiubstantial  difference  between 
them. 

WUtcombef  contra.— There  is  a  very  ma- 
terial difference  between  a  conviction  and 
an  order :  a  conviction  is  the  record  of  a 
judgment ;  an  order  is  a  direction  to  the 
dettodant  himself. 

Dxnxan,  C.  J.— In  general,  a  conviction 


sets  out  the  evidence ;  this  is  not  necessary 
in  an  order.  One  is  a  record,  the  other  not. 
There  was  a  complete  order  given  to  the 
defendant  in  the  first  instance ;  he  has  ap- 
pealed against  it,  and  tlie  Sessions  roust 
hear  the  appeal. 

The  other  Judges  concurred. 

RuUabeobUe* 


(1)  1  Eaat,  186. 
f )  15  Eait,  5S3. 
3}  IS  East,  67. 


I 


1S33.    >  TBI  xnro  v.  tbe  xKHABiTAirn 
June  4.   3  OT  biholbt. 

Order  of  removal — Amendment  of. 

Removal  to  "the  Umnship  qfB."  JfH 
peal  by  the  same  descrqilkn.  Bmtf  im/mci^. 
the  township  of  B  was  part  if  the  petrish  ^f 
B: — Held,  that  after  the  appeal,  the  ap^ 
peliarU  parish  could  not  object  to  the  order 
for  this  misdescriptionB 

Held  also,  that  the  Sessions  mighi  amend 
the  order  under  the  5  Geo.  ft.  c.  19. 

Removal  by  order,  addressed  to  "the 
churchwardens  and  overseers  of  thejpoor 
of  the  township  of  Bingley,  in  the  Weat 
Riding  of  the  county  of  York." 

Against  this  order  an  appeal  was  entered* 
the  appellants  describing  themaelvea  aa  be« 
fore  mentioned. 

The  appeal  was  heard  upon  the  merits ; 
and  it  was  then  objected,  that  tlie  parbh  of 
Bingley  consisted  of  several  townships,  of 
which  the  township  of  Bingley  was  one; 
that  the  parish  maintained  its  poor  collec- 
tively ;  that  there  were  no  separate  over- 
seers for  any  of  the  townships ;  and,  there- 
fore, that  the  order  was  wrongly  directed. 
Subject  to  this  point,  the  Sessions,  on  the 
merits,  confirmed  the  order  of  removal. 

The  case  was  argued  this  term,  by 
Wranghom,  in  support  of  the  order  of  See* 
sion  ;  and  Starkie  and  HUdyardf  contrL 

The  Court  desired  the  case  to  stand  over 
until  they  had  looked  into  that  of  The  King 
v.  the  Justices  of  Carmarthen  (1),  which 
they  thought  was  analogous  ;  and  this  day 
Denroan,  C.  J.  observed,  "  We  think  this 
case  should  go  back  to  the  aessionsp  that 
they  may  amend  the  order  of  removal."— 
(See  S  Geo.  ft.  c.  19.  s.  1.) 

Rule  aceordmgly. 

(1)  1  Vet,  k  Man.  808;  B.C.  11  Law  Jem. 
M.C.4S« 
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1  ft 5iS         C  ^^^  ^^^^  ^'  ^^^  <'O^SAlZOa  AND 
-  COMPANY   OF    TUB    CHELSEA 


June  9.    ^ 


WATERWORKS. 


Poor-rate —  Waterworks — Reservoir, 

An  incorporated  company  for  supplying 
water  by  means  of  pipes^  had  obtained  by 
grant  from  the  Crown,  the  use  of  a  basin  in 
one  of  the  royal  parks,  to  be  used  as  the 
reservwr  of  the  company,  in  a  certain  mode, 
and  under  certain  conditions,  at  the  pleasure 
of  the  Crown: — Held,  tliat  for  the  purpose 
of  poor-rate,  the  company  were  to  be  con^ 
widered  as  tenants  at  will  of  the  soil  occupied 
by  the  reservoir;  and  that  they  were,  tkere^ 
fore,  rateable  as  occupiers. 

This  came  before  the  Court  upon  a  cer* 
tiorari,  to  remove  the  orders  of  Session,  re- 
lative to  a  certain  poor-rate.  The  following 
case  was  sent  up  with  the  orders. 

CASE. 

At  the  Quarter  Sessions  of  the  Peace, 
held  in  and  for  the  county  of  Middlesex, 
in  the  month  of  July  1830,  the  gover- 
nor and  company  of  the  Chelsea  Water- 
works exhibited  their  petition  and  ap- 
peal against  a  certain  rate  or  assessment 
for  the  relief  of  the  poor  of  the  parish  of 
St.  Martin-in-the-Fields,  in  the  city  and 
liberty  of  Westminster,  made  on  or  about 
the  24th  day  of  June  1830,  and  in  which 
said  rate  or  assessment,  the  appellants 
were  rated  and  assessed  **  for  land,  basin, 
reservoir,  and  tanks,  in  the  Green  Park, 
and  for  water  trunks  and  pipes  there,  and 
for  their  occupation  of  all  other  land  and 
grounds  for  tlie  purposes  of  all  their  other 
water  trunks  and  pipes  laid  in  and  under 
ground  for  the  supply  of  persons  with  water, 
630/. ;  which  said  appeal  stood  duly  ad- 
journed until  this  session.  Upon  hearing 
such  appeal,  the  Sessions  confirmed  the  said 
rate  or  assessment,  subject  to  the  opinion 
of  the  Court  on  the  following  case. 

Thd  Chelsea  Waterworks  Company  was 
incorporated  by  an  act  passed  in  the  8th 
Geo.  1,  by  which  they  are  authorized  and 
empowered,  for  the  purpose  of  supplying 
that  district  of  London  with  water,  to  lay 
pipes  and  branches  in  or  through  any  of  the 
streets,  passages,  or  common  pounds  or 
placet  in  or  about  Westminster,  and  the 


parts  adjacent,  and  to  break  ap  the  pave- 
ments and  ground,  and  to  dig  and  smk,  in 
laying,  amending,  and  repairing  sncb  pipes 
and  branches  from  time  to  time,  they,  so 
soon  as  may  be,  filling  up  and  making  good 
the  same.  In  pursuance  of  this  act,  engine- 
houses  and  other  works  were  erected  in  the 
parish  of  St.  George,  Hanover- square,  for 
which  the  company  have  been  and  still  sre 
rated  to  the  relief  of  the  poor  ofthatparisk, 
and  from  those  works  divers  pipes  and 
branches  for  the  supply  of  water  have  been 
laid  under  ground,  in  and  through  the  pub* 
lie  streets  of  the  respondent  parish.  Ao- 
other  portion  of  similar  pipes,  and  also  a 
basin,  reservoir,  tanks,  and  water  tnmk% 
are  situate  within  His  Majesty *8  park,  called 
the  Green  Park,  in  tlie  respondent  parisii, 
and  are  included  in  the  above  asseesment. 
The  pipes  in  the  park  are  laid  in  the 
ground,  and  used  for  the  conveyance  and 
supply  of  water  to  persons  paying  the  eo»> 
pany  for  the  same;  the  herbage  growmg 
on  the  surface  of  the  soil  in  the  park,  n* 
eluding  that  under  which  the  pipes  pan,  is 
rated,  in  the  hands  of  the  ranger  of  lbs 
park,  to  the  relief  of  the  respomlent  pansk 
The  basin  or  reservoir  is  also  situated  m 
the  Green  Park,  in  the  respondent  parish, 
and  was  formerly  a  pond ;  it  communicates 
with  the  last-mentioned  pipes,  and  together 
with  the  above-mentioned  tanks  and  watfr 
trunks  form  part  of  the  company's  workf. 
In  the  year  17^5,  permission  was  given  to 
the  company  to  make  use  of  the  pond  by 
the  following  warrant : — 

"  Warrant  to  the  Governor  and  Compuiy 
of  Chelsea  Waterworks,  to  convert  iata 
and  use  for  reservoirs,  two  ponds  in  St 
James's  Park,  by  the  Lords  Justices,  Wil- 
liam, Cant.,  Kin;!,  C.  Dorset,  Roxboroagb, 
Holies,  Newcastle,  Berkeley.  We,  in  Hii 
Majesty's  name,  and  on  Flis  Majesty's  be-^ 
half,  do  give  and  grant  the  commission,  snd 
licence  and  authority,  following  :  George,  by 
the  Grace  of  God,  of  Great  Britain,  Franei^ 
and  Ireland,  King,  Defender  of  the  FsedH 
&c.  To  all  to  whom  tlicse  presents  shall  corns 
or  appertain,  greeting.  Wherens,  the  G** 
vernor  and  Company  of  Chelsea  Waterwwfcs 
have  by  their  petition  to  us  humbly  repre- 
sented, that,  being  encouraged  by  our  royal 
charter,  they  have  undertaken  a  very  gKtU 
work  in  order  to  supply  the  eity  of  West* 
minster  and  parts    adjacent  with  water, 
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whiffh  is  80  much  wanted,  and  that  they 
have  80  far  8ucceedcd  in  their  undertaking, 
that  they  intend  forth witli  to  make  their 
reservoirs  and  lay  tlieir  mains  from  tlieir 
machines,  to  seri'c  those  reservoirs,  but  that 
they  cannot  have  a  proper  place  to  make  a 
reservoir  to  supply  our  Paince  at  St.  James's 
and  the  middle  and  lower  parts  of  Westmin- 
ster, unless  we  shall  he  graciously  pleased 
to  permit  them  to  make  use  of  the  csnal 
or  basin  lately  made  in  St.  James's  Park, 
over  against  Devonshire  House,  and  the 
use  of  the  old  pond  adjoining  to  the  Deer 
Pen  Grove  there,  and  have  therefore  )uim* 
biy  prayed  the  liberty  to  use  and  enjoy 
the  said  basin  or  canal,  and  the  said  old 
pond,  and  to  lay  a  main  or  mains  through 
the  said  park,  to  and  from  the  same,  for 
the  purposes  aforesaid,  which  petition  being 
by  the  Commissioners  of  our  Treasury  re- 
ferred to  our  Surveyor-general,  he  hath 
(amongst  other  things)  reported  that  this 
undertaking,  which  must  be  very  charge- 
able, may  be  of  great  convenience  to  many 
of  our  subjects  in  and  about  Westminster ; 
and  if  the  petitioners  be  allowed  the  use  of 
tlie  said  canal  and  old  pond  for  reservoirs, 
our  palace  of  St.  James's  may  he  constantly 
supplied  with  a  sufficient  quantity  of  water, 
not  only  for  common  use,  but  for  a  fountain 
or  other  waterwork,  which  we  may  at  any 
time  think  fit  to  have  made  in  our  garden 
of  our  said  ]>alace  ;  and  moreover,  that  the 
said  canal,  which  is  now  dry,  and  the  said 
old  pond,  duly  being  put  into  and  kept  in 
good  repair  and  full  of  water,  which  the 
petitioners  are  wilh'ng  to  do  at  ihcir  own 
proper  charge,  will  he  an  ornament  to  that 
part  of  our  said  park,  rather  than  a  pre- 
judice to  it,  and  it  may  be  of  good  service 
•to  have  two  such  bodies  of  water  ready  in 
case  of  fire:  all  which  we  havinrr  taken  hito 
our  royal  consideration,  arc  graciously 
pleased  to  gratify  the  petitioners  in  their 
request.  Know  ye,  therefore,  that  we,  for 
the  considerations  aforesaid,  and  for  other 
good  causes  and  considerations  us  hereunto 
moTing,  have  given,  granted,  and  assigned, 
and  .do  by  these  presents  give,  grant,  and 
aaaign,  unto  the  said  Governor  and  Company 
of  Chelsea  Waterworks,  and  their  successors, 
all  that  tlie  canal  or  basin,  and  all  that  the 
oU  pond  in  our  said  park  afore-described, 
to  be  converted  into  reservoirs,  and  to  be 
used  and  eigoyed  by  the  said  company,  and 


their  successors,  as  such  and  for  the  pur- 
poses aforesaid,  and  during  the  pleasure  of 
us,  our  heirs  and  successors.  And  more- 
over, we  have  given  and  granted,  and  by 
these  presents  do  give  and  grant  unto  the 
said  governor  and  company  and  their  succes- 
sors, and  such  agents,  servants,  workmen, 
and  others,  as  the  governor  and  company  end 
their  successors,  shall  from  time  to  time  think 
fit  to  employ,  full  and  free  liberty,  licence, 
privilege,  power,  and  authority,  from  time  to 
time,  and  at  all  times  hereafter,  to  dig  and 
break  up  the  ground  through  our  said  park, 
for  laying  therein  pipes  or  mains,  for  the 
said  old  pond  and  canal,  and  from  the  said 
old  pond  and  canal,  to  such  places  as  ahall 
be  found  most  proper  for  conveying  water 
to  our  said  palace,  and  to  such  streets  and 
houses  adjacent,  and  also  for  altering,  re- 
pairing, and  amending  such  pipes  and  mains 
from  time  to  time  as  occasion  shall  require. 
Provided,  nevertheless,  and  our  meaning  is, 
that  the  grant,  power,  and  authority  hereby 
given,  or  meant  or  intended  to  be  given  to 
the  said  company  and  their  successors, 
shall  be  subject  and  liable  to  the  rules 
and  conditions  following:  that  is  to  say, 
the  said  company,  and  their  successors, 
shall  lay  their  pipes  or  mains  from  onr 
park  gate  next  to  Buckingham  House,  and 
shall  carry  them,  with  a  little  sweep,  96  feet 
of  the  iron  rails  of  the  said  house,  into  a 
straight  line  of  about  1575  feet  to  the  bead 
or  south-east  corner  of  the  said  old  pond, 
and  from  thence  in  another  straight  line  of 
about  840  feet  to  the  head  or  south-west 
corner  of  the  said  canal,  and  from  thence 
shall  carry  a  pipe  or  main  through  the  south- 
east corner  of  our  said  park  wall  into  Pic- 
cadilly road,  as  the  same  is  more  particu- 
larly described  in  the  plan  made  thereof, 
which  we  have  caused  to  be  hereunto  an- 
nexed ; — that  the  ground  to  be  digged  and 
broken  up  in  our  said  park,  for  the  per- 
forming all  or  any  of  the  works  aforesaid, 
shall  not  exceed  six  feet  in  breadth  in  any 
part  thereof;  and  the  mains  or  pipes  to 
be  laid  therein  shall  be  made  of  choice 
timber,  and  shall  be  of  four  inches  in  thick- 
ness from  the  bore  at  least ; — that  upon  the 
digging  and  breaking  up  of  the  said  ground 
within  our  said  park,  for  the  laying  of  the 
said  pipes  or  mains,  and  for  altering,  repair- 
ing, or  amending  the  same,  the  aaid  com- 
pany and  their  sneceasbrs  8haU|  at  tliehr  own 
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proper  coats  and  chargesi  caust  the  said 
ground  to  be  filled  up,  repaired,  and  made 
good,  when  and  as  soon  as  the  same  can  con- 
veniently be  done,  and  shall  sow  or  cause  the 
aame  to  be  sowed  with  hay-seeds,  imme- 
diately after  it  shall  be  so  made  good,  or  at 
the  next  proper  season  for  that  purpose ;  and 
shall  also,  without  delay,  repair  at  their  own 
proper  costs  and  charges  as  aforesaid,  what- 
ever damage  shall  at  any  time  be  done  to 
any  of  the  walls  in  our  said  park,  or  other- 
wise howsoever,  in  carrying  on  and  per- 
forming within  our  said  park  this  intended 
work; — that  the  said  governor  and  company , 
and  their  successors,  shall  supply  our  royal 
palace  at  St.  James's  with  such  quantity  of 
water  as  shall  be  necessary,  at  such  low  and 
moderate  rates  as  tlie  Commissioners  of  our 
Treasury  or  High  Treasurer  for  the  time 
being  shall  think  reasonable  to  direct  and  ap- 
point;— that  the  ranger  of  our  said  park  for 
the  time  being  shall  be  and  is  hereby  empow- 
ered to  supervise  all  works  that  shall,  from 
time  to  time,  be  done  within  our  said  park 
by  the  said  company,  and  their  successors, 
or  their  agents,  servants,  workmen,  and 
others,  in  pursuance  of  this  our  grant,  li- 
cence, and  authority,  and  to  inspect  and 
see  that  the  said  works  be  at  all  times  done 
and  performed  in  manner  before  directed, 
and  to  do  and  perform,  or  be  at  any  lime 
doing  or  performing,  in  case  they  be  not 
done  and  performed  conformably  to  the 
aforegoing  rides  and  directions.  And  wc 
do  hereby  will  and  require  the  ranger  of 
our  said  park,  and  other  our  officers,  who 
are  or  may  be  concerned  therein,  to  be  aid- 
ing, encouraging,  and  assisting  to  the  said 
company  and  their  successors,  in  the  due 
and  lawful  execution  of  the  several  powers, 
privileges,  and  authorities  hereby  granted, 
or  meant  or  intended  to  be  granted,  unto 
them,  as  they  tender  our  pleasure,  and  will 
answer  the  contrary  at  their  peril  ;  and 
these  presents,  or  an  attested  copy  thereof, 
shall  be  to  you,  and  every  of  you,  a  suffici- 
ent warrant.  Given  at  his  Majesty's  Pa- 
lace at  Whitehall,  the  29th  day  of  July 
172o,  in  the  11th  year  of  His  Majesty's 
reign,  by  their  Excellencies'  commnnd.     R. 

Walpole,  Charles  Turner,  George  Doding- 
ton." 

Under  this  warrant  the  company  have 
ever  since  used  the  pond,  and  have  made 
the  reservoir  or  basin  and  tank,  and  laid 


the  tanks  therein  above-mentioned  n  Ae 
Green  Park,  and  have  conveyed  water  into 
the  reservoir  or  basin,  and  through  it  in 
its  progress  to  the  honsea  they  supply. 
The  tanks  are  works  necessary  (o  the  re- 
servoir or  basin,  and  to  be  considered  as  a 
part  of  it. 

About  two  years  ago,  when  certain  hn- 
provements  were  being  made  in  that  vici- 
nity, the  company  were  required  by  tk 
Crown  to  cleanse  the  basin,  to  re-conslract 
the  reservoir  or  basin,  and  to  brick  tie 
sides  and  bottom,  wliich  they  did,  under 
the  superintendence  of  the  crown  surveyer; 
at  the  same  time  they  erected  tanks  asJ 
other  works,  for  the  purpose  of  deamiog 
the  surface  of  the  water  whilst  in  the  basin, 
and  preserving  it  at  a  proper  level.  They 
have  also  since  inclosed  the  reservoir  or 
basin  with  an  ornamental  railing,  under 
the  same  superintendence,  it  havmg-  been 
represented  to  the  company,  on  behalf  of 
the  Crown,  that  some  fence  was  neeessijlty, 
to  prevent  the  recurrence  of  Bccidenn, 
some  of  which  had  lately  happened ;  in  doing 
which,  the  company  have  expended  a  M- 
siderable  sum  of  money.  Tlie  compsiiy 
have  no  interest  whatever  in  the  basin  or 
the  soil,  other  than  is  conveyed  by  the 
warrant  above  recited,  nor  do  they  occupy 
it  further  than  above  stated.  The  use  of 
the  reservoir  or  basin  is  not  essential  to 
the  purposes  of  the  company,  but  it  is  be- 
neficial to  them,  by  enabling  ihera  to  charge 
or  fill  their  main  pipes  without  working 
the  engine  at  the  licad  of  their  work;,  sad 
the  ,company  are,  by  this  means,  belter 
enabled  to  use  the  said  engines  at  such 
times  ns  they  think  proper,  for  the  supply 
of  other  districts  than  those  communicating 
with  the  reservoir  or  basin,  and  for  other 
purpo5?cp,  and  in  particular  it  may  !»e  uscfjl 
in  case  of  fire.  Tlic  fish  in  the  basin  has 
been  taken  by  the  deputy-ranger,  the  cooj- 
pany  making  no  objection,  and  the  company 
have  been  always  restrained  from  making 
any  alterations  or  doing  any  repairs  to  the 
basin,  unless  by  the  express  permission  of 
and  under  the  inspection  of  the  crown  tax- 
veyor.  The  company  pay  no  rent  whatever, 
and  they  arc  paid  for  supplying  the  palace 
with  water,  in  like  manner  as  for  tlie  supply 
of  their  other  customers.  Personal  property 
is  not  rated  to  the  relief  of  the  poor  in  the 
respondent  parish  ;  real  property  is  rated  ii 
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thirds  of  ils  foil  annual  Talae  in  tha 
lb. 

ba  question  for  the  consideration  of  the 
rt  iS|  whether  any,  and  what  portion  of 
works  in  tlie  Green  Park  hereinbefore 
ribed,  is»  by  law,  liable  to  be  rated  for 
relief  of  the  poor  of  the  respondent 
ih.  Two- thirds  of  the  full  value  of  the 
rvoir,  basin,  and  works  forming  part 
Bof,  in  the  psrk,  within  the  respondent 
lb,  amount  to  SlflL  7i»  per  annum. 
>- thirds  of  tlie  full  value  of  the  com- 
a's pipes  laid  in  the  ground  in  the  park, 
in  the  same  parish  as  hereinbefore  de- 
led, amount  to  SSL  1«.  per  annum, 
^thirds  of  tlie  full  value  of  the  trunks 
pipes,  as  laid  in  and  under  the  ground 
la  streets  and  in  the  said  park,  amount 
1^  iter  annum. 

It.  If  the  Court  should  be  of  opinion 
neither  the  reservoir,  bssin,  and  works 
ling  part  thereof,  in  the  park,  nor  the 
I  laid  in  the  ground  in  the  park  are 
ible^  the  rate  was  to  stand  confirmed  for 
only. 

id.  If  the  Court  should  be  of  opinion 
the  reservoir,  basin,  and  works  form- 
part  thereof,  in  the  park,  are  rateable, 
not  the  pipes  Isid  in  the  ground,  then 
rate  is  to  stand  confirmed  for  the  sum 
%$l,  7«.  only. 

-d.  If  the  Court  should  be  of  opinion 
the  pipes  in  the  park  are  rateable, 
not  the  reservoir,  basin,  and  works 
ling  part  thereof,  the  rate  was  to  stand 
irroed  for  the  sum  of  164/.  Is, 
h.  If  the  Court  slK>uld  be  of  opinion 
as  well  the  reservoir,  basin,  and  works 
ling  part  thereof,  aa  the  pipes  in  the 
,  are  rateable,  the  rate  was  to  stand 
irmed  for  the  sum  of  466/.  8«. 
r  /•  ScarUiif  J,  Z.  Adolphus,  and  Cltan'- 
in  support  of  the  order  of  sessions,  con- 
ed, that  the  governor  and  company  of 
Chelsea  Waterworks  were  occupiers 
le  reservoir  and  pipes  within  the  sta- 
of  Elizabeth,  and  liable  to  be  rated, 
t,  aa  to  the  reservoir,  it  is  clear,  from 
«nns  of  the  grant,  that  the  right  to  the 
ssive  use  of  the  soil,  for  the  particular 
OSes,  is  vested  in  the  company,  and  the 
Is  which  follow  and  point  out  tlie  uses 
h  are  to  be  made  of  it  by  the  company, 
rm  the  grant ;  and  the  company  have 
xclasive  and  continuing  occupation. 
"Iew  Serif.s,  II.— Mag.  Cas. 


Reliance  may  be  placed  by  the  other  side 
on  a  daaa  of  cases,  which,  if  properly  con* 
aidered*  will  be  found  not  to  apply  to  the 
preacnt — The  King  v.  Meruy  and  Irmell 
Navigaiion  (l).  The  King  v.  Thomas  (2), 
Tha  Kimg  V.  Aire  and  CaUer  Navigation 
Companjf{$),  This  important  distinction 
arises  in  all  those  cases : — in  none  of  them 
waa  there  any  exclusive  occupation  of  the 
river  by  the  parties  rated.  They  had  the 
use  of  it  in  conjunction  with  the  rest  of  the 
world,  and  enjoyed  a  mere  easement.  In 
the  present  case,  the  company  are  in  the 
actual  occupation,  by  their  works,  and  have 
a  property  in  the  water  itself,  immediately 
it  is  drawn  from  the  Thames ;  and  it  ia 
theirs,  aa  much  as  if  it  were  so  much  wine : 
and  there  is  the  same  distinction  between 
the  present  and  those  cases,  as  there  is  in 
the  case  The  King  v.  Bell  (4),  from  that 
of  The  King  v.  Jolliffe  (5\  the  latter  of 
which  waa  a  mere  right  of  way,  whilst  the 
former  was  an  actual  occupation — Dyson  v. 
CoUiek(fi).  The  fact,  that  the  right  to  oc- 
cupy is  determinable  at  the  pleaaure  of  the 
Crown,  doea  not  at  all  affect  their  liability 
—Lord  Bale  v.  Orindall  (7).  [It  waa  inti- 
mated that  this  was  not  intended  to  be  con- 
tended.] In  Rex  V.  the  Corporation  of  Bath 
(8),  Lord  Ellenborough  says,  *'that  the 
corporation  are  occupiers  of  the  reservoirs, 
which  they  are  empowered  to  make,  and  in 
which  the  water,  which  they  are  also  au- 
thorised to  collect,  is  kept ;  and,  that  auch 
reservoirs,  and  the  water  kept  therein,  arc 
comprehended  within  the  legal  description 
of  land,  will  not  admit  of  a  doubt."  And  if, 
in  that  case,  the  corporation  of  Bath  wero 
the  occupiers  of  land,  so  also  are  the  com- 
pany in  the  present  instance.  If,  then,  the 
reservoir  is  to  be  considered  as  property  in 
the  occupation  of  tlie  company  liable  to 
be  rated,  the  liability  to  be  rated  for  the 
pipes  follows  as  a  necessary  consequence. 
They  form  part  of  the  body  of  the  worka  : 
they  are  no  more  than  so  many  smaller 
reservoirs,  laid  on  for  the-  purpose  of  con- 
veying the  water  contained  in  the  larger 

( I )  9  B. &  C.  95 ;  8.  c.  7  Uw  Journ.  M.C.  70. 
(t)  Ibid.  114;  t.  c.  7  Uw  Journ.  M.C.  66. 
(S)  Ibid.  890 ;  8.  c.  8  Law  Jouro.  M.C.  9. 

(4)  7  Term  Rep.  598. 

(5)  2  Term  Rep.  90. 

(6)  5  Bam.  &  Aid.  600. 

(7)  1  Term  Rep.  338. 

(8)  14  Kait,  609. 
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CASES  OONtlBCT&D  nVITNn 


reterToir  to  diflferent  parts  of  the  parisb. 
This  is  the  Tiew  which  is  taken  of  them  in 
Tht  King  ▼.  ihe  Corporaiion  of  Bath,  The 
King  V.  New  Rioer  Company  (9),  The  King 
V.  Rochdale  Waterworks  Company  (lO), 
The  King  v.  Birmingham  Qas  Light  and 
Coke  Company  (ll).  The  King  y,  Brighton 
Oat  Light  and  Coke  Company  (liS),  The 
King  V.  Mersey  and  Irrvell  Navigation. 
In  aj]  these  cases,  the  laying  down  of  pipes 
was  considered  an  occupation,  and  the  point 
is  very  clearly  put  by  Parke,  J.,  in  the  hist 
cited  case,  'i'he  Brighton  gas  pipes  were 
fixed  in  the  ground,  and  the  company  could 
not  break  the  ground  to  lay  down  their 
pipes,  without  the  consent  of  the  commis« 
sioners  ;  but  a  party  may  have  an  absolute 
property  in  the  substratum,  though  he  can* 
not  dig  the  surface  without  a  licence. 

Pollock  and  Bodkin,  contr^  admitted,  with 
respect  to  the  pipes,  that,  if  the  land  was 
not  otherwise  rated,  they  would  be  the 
8ubject*matter  of  a  rate.  But  the  land  in 
which  the  reservoir  and  pipes  are,  is  already 
rated  in  the  occupation  of  the  ranger.  Sup- 
pose the  owner  of  a  house  or  field  were  to 
give  permission  to  the  company  to  pass 
their  pipes  through  the  lower  part  of  his 
house,  or  under  his  land,  could  the  parish 
officer,  having  rated  the  house  or  the  land, 
also  make  a  rate  upon  the  mere  licence  ? 
In  the  Brighton  case,  the  pipes  were  laid 
down  in  the  public  streets,  which  are  in  no 
one's  occupation,  and  were,  therefore,  not 
otherwise  rateable. 

[LiTTLEDALE,  J. — Are  not  coal  mines 
rateable,  although  lying  under  land  which 
is  rated  ? 

[Parke,  J. — They  are  rateable  in  the 
hands  of  those  who  occupy  them,  whilst  the 
surface  is  rateable  in  the  hands  of  the  occu- 
pier of  the  surface.] 

Some  mines  are  expressly  mentioned  in 
the  act,  and  are,  therefore,  rateable.  Then 
M  to  the  reservoir.  This  being  a  grant 
from  the  Crown,  the  words  are  to  be 
c<MMtrued  in  the  more  restricted  sense,  and 
it  cannot  be  taken  to  give  more  than  the 
petition  asks.  The  prayer  of  the  petition 
is  only  to  use  and  enjoy  tlie  canal  or  basin 
and  the  old  pond,  and  to  say  that  it  became 

(9)  1  Mau.  &  Selw.  503. 

no)  Ibid.  634. 

(11)  1  B.  &  C.  506;  8.  c.  «  D.  &  R.  7S5. 

(If)  5  B.  &  C.  466  ;  8.c.  4  Law  Joam.  K.B.  t13. 


^  HAieboidso.  te  t|!|riPi..wiUeiVtWOi44'  ba^l^ 
extend  the  grmU  it  i*  not  atwjyrahiwsf .; 
it  is  merely  a. liberty  given  ihem,to..yse  a 
pond  whieh  existed  beibre,  in  the  same  way 
as  the  Air  and  Calder  Navigation  made 
use  of  the  river.  All  the  iutsea  which  have 
been  decided  in  favour  of  the  rateability 
have  proceeded  upon  the  principle  of  ex- 
clusive occupation^ 

[LiTTLBDALXy  J. — ^Thcy  are  to  have  the 
use  of  the  pond  in  the  way  that  may  b? 
most  beneficial  to  the  company  and  the 
Crown. 

•  [Parke^  J.^-They  have  the  exdusive 
use  of  the  reservoir.J 

But  the  Crown  have  the  occupation  of  h^ 
The  Board  of  Works  might  send  down  ani 
take  whatever  water  was  wanted  ibr  jets 
deau,  fountains,  &c. ;  and  the  ranger  takei 
the  fish  which  may  be  in  the  pond. 

DsNHAK,  C.  J,-*It  appears  to  me  .that 
the  pipes  were  rateable.  The  ranger  it 
rated  only  for  the  herbage.  With  mgani 
to  the  reservoir,  the  terms  of  the  grant  mMf 
admit  of  some  doubt,  and  upon  that  point 
the  Court  will  take  time  to  consider. 

LiTTLEDAXBf  J.-^Thc  pipcs  are  clearly 
rateable.  There  may  be  some  doubt  as  to 
the  reservoir. 

Cur.  adv.  vvdt. 

On  this  day  the  judgment  was  delivered 
as  follows,  by — 

Denman,  C.  J. — Our  opinion  as  to  most 
of  the  points  urged  on  the  argument  were 
delivered  at  the  time.  The  case  stood  over 
for  us  to  consider  the  effect  of  the  Rojal 
Warrant.  We  think  it  made  the  company 
tenants  at  will  of  the  soil  occupied  by  the 
reservoir.  It  follows,  from  the  principle 
laid  down  in  all  the  cases,  that  the  rate 
upon  the  company  must  be  confirmed. 

Rate  confirmed. 


1833.    *>  Tns  S2NC^  v.  the   cpRONsa  of 
May  30.3  MiDDuv»Ex. 

Coroner* s  fnquisition,  "Qutaehm^. 

Where  a  coros^s  inquisition  was  ekarhf 
bad  is  point  of  law^^  and  was  rtmoved  into 
ihe  King's.  Bmck.lMf  certiorari,  the  Conrt 
qmuhe4  it  at  oNCtf,  the  wwtion  fqwr.  thajt  par- 
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fibse  hehig'Htode  -m  behalf  of  the  Crom,  and 
nd'tkiki^  parl^  appearing  to  be  mtereited. 

And,  Bi^mble,  the  Coart  woutd  do  so  in 
any  ease  where  the  condnsion  ofthejnry^  in 
point  of  /(tjp,  appeared  directly  repugnant  to 
the  emelusion  nntrranted  by  the  facte  Haled 
npon  the  face  of  the  inqui$ition, 

A  certiorari  having  issued  commanding 
cite  coroner  to  return  an  inqniaition  taken 
hefore  him  on  the  body  of  Robert  Culley, 
he,  in  obedience  thereto,  returned  the  fol- 
lowing document : — 

* '  '*  An  inquisition  indented,  taken  for  our 
sovereign  lord  the  King,  on,  &c.,  at  the 
Oahliorpe  Arms,  &c.,  before  Thomas  Stir- 
ling, Esq.,  one  of  the  coroners  of  our  lord 
tlie  King  for  the  said  county,  on  view  of 
the  body  of  Robert  Culley,  now  here  lying 
dead,  on  the  oaths  of  S.  R.  S.,  &c.,  good 
and  lawful  men  of  the  said  county  duly 
'^osen,  and  who  being  now  here  duly  sworn 
and  charged  to  inquire  for  our  said  lord 
the  King,  when,  how,  and  by  what  means 
the  said  R.  C.  came  to  his  death,  do  upon 
their  oaths  say,  that  on  &c.,  at  &c.,  a 
public  meeting  of  a  great  number  of  per- 
vons,  then  and  there  assembled  together, 
took  place  in  consequence  of  a  certain  pla- 
card, '  to  adopt  preparatory  measures  for 
holding  a  national  convention;'  and  that  the 
said  R.  C,  being  one  of  the  constables 
of  the  Metropolitan  Police,  in  the  execution 
of  his  duty,  was  then  and  there  present; 
and  that  a  person  to  the  jurors  aforesaid 
unknown,  in  and  upon  the  said  R.  C,  in 
the  peace  of  God  and  of  our  said  lord  the 
King,  then  and  there  being,  did  then  and 
there  make  an  assault ;  and  that  the  said 
person  unknown,  with  a  certain  sharp  in* 
'atfutnent,  the  said  R.  C.  in  and  upon  the 
left  side  of  the  body  of  him,  the  said  R.  C, 
did  then  and  there  strike,  stab  and  pene- 
trate ;  and  tfiat  the  said  person  unknown, 
by  such  striking,  stabbing  and  penetrating 
the  said  R.  C.  as  aforesaid,  did  then  and 
there  give  unto  the  said  R.  C,  in  and  upon 
the  left  side  of  the  body  of  him  the  said 
R.  C,  one  mdrtal  wound,  of  tlw  breadth, 
&c.,  and  of  the  depth,  &c«,  of  which  mortal 
wound  the  said  R.  C.  did  then  and  there 
\^ ;  and  the  jurors  aforesaid,  upon  their 
\kths  aforesaid,  do  say,  that — *  We  find  a 
t^eirdict  of  justifiable  homicide,  from  no  Riot 
^L0t,'6T  any  prodaAiation  ordering  tbe  people 


to  disperse,  being  read ;  and  we  eoosider, 
that  gorernment  did  not  take  proper  mea- 
sures to  prevent  the  meeting;  and  that  the 
eonduet  of  the  police  was  brutal,  ferocious* 
and  unprovoked  by  the  people;  and  we 
hope  the  government  will  take  such  steps 
in  future  as  will  prevent  the  occurrence  of 
such  disgraceful  scenes.  In  witness  where- 
of,' "  &c. 

Mr.  Solicilor  General  f  Campbell)  now 
moved  to  quash  the  inquisition. — It  is  im- 
possible to  deny  that  the  jury  have  come  to 
a  wrong  decision,  in  point  of  law.  An  in- 
quisition is  evidence  for  various  purposes, 
and,  being  bad  in  law,  ought  not  to  be  suf- 
fered to  continue  on  record.  In  various 
instances,  inquisitions  taken  liefore  coroners 
have  been  quashed  by  this  Court ;  lierPf 
the  inquisition  is  bad  upon  the  face  of  it ; 
and  if  there  had  been  no  instance  in  which 
the  Court  had  so  acted,  yet,  this  being  the 
supreme  court  of  criminal  justice,  there  can 
be  no  doubt  that  it  possesses  the  power. 

[Demman,  C.J. — I  am  not  aware  of  any 
case  in  which  the  Court  have  quashed  an 
inquisition,  except  where  the  application 
has  been  made  by  some  person  interested.] 

This  application  is  on  behalf  of  the  Crown^ 
which  has  an  interest,  as  there  may  be  a 
writ  of  melius  inquirendo,  which  the  Crown 
cannot  issue,  unless  this  inquisition  be  first 
quashed.  And  with  regard  to  the  ille- 
gality of  the  inquisition,  there  can  be  no 
doubt  whatever  upon  the  facts  which  ap- 
pear upon  the  face  of  it  unexplained ;  the 
killing  of  the  deceased  amounted  to  murder. 
It  is  stated,  that  Culley  being  one  of  the 
constables  of  the  Metropolitan  Police,  in  the 
execution  of  his  duty,  was  present,  and  that 
he  was  in  the  peace  of  God  and  of  our  said 
Lord  the  King.  Unless  some  fact  appear- 
ed to  reduce  the  character  of  the  oflfencey 
such  killing  would  be  murder.  And  as 
there  is  no  person  interested  except  the 
Crown,  the  Court  will  see  that  there  is  no 
necessity  for  a  rule  nisi, 

[Parke,  J.  observed,  that  in  Strangers 
Reports^  53St  a  case  appeared  in  which  an 
inquisition  was  stated  to  have  been  quash- 
ed ;  and  it  did  not  appear  that  there  was 
any  rule  nisi.^ 

Denman,C.  J. — Undoubtedly,  it  may  ap- 
pear rather  strong  for  us  to  give  our  opi- 
nion upon  the  legality  of  this  inquisition, 
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wfthimt  having  some  one  before  ot  who 
interetced  in  supporting  it ;  bat  it  heving 
been  brought  before  us  by  cerlidran,  amd 
appearing  clearly  bad,  it  is  our  duty  to 
quash  it ;  indeed*  I  think  it  is  no  6nding  at 
idl.  The  King,  Itowever,  is  a  party  inter* 
ested ;  he  is  interested  in  the  preservation 
of  the  public  peace,  and  the  doe  adminis* 
tration  of  justice  between  subject  and  sub* 
ject.  We  can  see  no  other  person  who  is 
interested,  and  therefore  we  quash  the  in- 
quisition. 

LiTTLEDALE,  J.  concurred. 

Pabke,  J. — I  also  think  the  inquisition 
is  clearly  bad  ;  the  jury  have  found  the 
premises  from  which  they  draw  their  con- 
clusion. It  is  quite  clear  upon  this  short 
ground,  that  tlie  homicide  was  not  justi- 
fiable, and  that  from  the  facts  stated,  the 
crime  was  either  manslaughter  or  murder  ; 
which  of  titese  it  was,  does  not  appear  with 
certainty. 

Pattbsok,  J. — It  seems  to  me  quite  clear 
that  this  inquisiliun  is  bad ;  the  finding  is 
not  warranted  by  the  facts  stated.  Whe* 
tlurr  homicide  is  in  any  case  justifiable,  is 
to  be  colkcted  from  the  particular  circum- 
stances taking  place  at  the  moment  when 
the  wound  is  inflicted.  Here,  no  circum<« 
stances  are  stated,  from  which  the  justi- 
fiableness  of  the  act  can  be  collected.  As 
it  stands,  it  would  be  murder. 

Intuition  quashed. 


1833.     > 
June  12.  3 


THE     KIMO    C.     TUB     DUKE    Off 
BEAUFORT  AMD  ANOTHEB. 


Corporation — Custom. 

Inpleadingt  U  ttas  avtrred,  as  an  immenio* 
rial  custom^  that  the  jury  of  the  cowrl  leit 
holdenfor  the  borough  and  manor  of  L, 
exercised^  and  had  the  right  of  preseniimg 
persons  to  be  admitted  burgesses  of  the  bo- 
rough, aud  that  persons  so  presented  had  a 
right  io  be  admitted  burgesses.  After  eer* 
dict^  finding  the  custom  to  be  as  averred^  ii 
was  objected  that  tlie  custom  was  badf  inas* 
mufih  as  it  did  not  appear  thai  the  manor  amd 
bvrough  were  cO'Cxtemive,  and  the  jury  prc' 
senting  m'/ghtf  iltcrefore^  be  strangers  to  the 
corporation.  But  the  Court  held  the  custom, 
ax  found,  to  be  sttfficient. 


^.■' 


Vhm  ealnctefart  tlMTColDti  ktdie  <Mr 
instance,  «pp& -a  naBdamw  difeotedta  ihi 
Dnke  of  Beaufort;  as  loni  of  dia  boroogh 
and  nouuior  of -Lougfaor,  ia  tha  coanqf  af 
Glamorgan,  and  to  ThomaB  Thooias,  fia^' 
steward,  and  WiHiam  Griffitha^  povtneii 
of  the  said  borough,  connnandiag  tbem 
to  admit  and  awear  in  Thomas  Widtars  a 
buigess  of  the  same,  and  adntuniBler  to  bim 
the  usual  oaths. 

By  the  return  to  the  writ,  the  portiaeat 
expressed  his  readiaeaa  to  obejf  the  wift, 
but  his  ioabilitj  so  to  do^  aathaatdiecaB*: 
eorrence  of  the  atevardi,  who  JDetecd  i» 
concur.  "^ 

The  duke  and  the  stevaid  aaadea  joik 
return,  denying  the  right  of  Waiteia  to  be 
admitted ;  stating  the  right  to  be  eoafiaaii 
to  persons  coming  adthio  ona  or  other  a^ 
the  following  deacriptioaa  :^**- 

1.  The   sons   of  burgesses  bom  after* 
their  fathers  had  been  awoim  in  aa  bat- 
geases. 

ft.  Persons  married  to  the  daughters  of 
burgesses,  the  daughters  being  born  after 
tlicir  fathera  had  been  sworn  in  as  bur- 
gesses. 

3.  Persons  who  had  served  apprentice* 
ship  for  seven  years,  to  borgeaaea  rasidinf , 
during  the  apprenticeahip,  within  the  bo- 
rough. 

Either  of  which  persons,  on  being  pr^ 
sented  by  the  jury  of-  the  court  lee^  of 
tlie  borough  and  manor,  acquired  the  ngl)l. 
The  return  then  negativea  the  fkct  of  the 
plaintiff  coming  within  either  of  the  pr^ 
ceding  descriptions. 

The  applicant,  Walters,  traversed  this 
return,  and  alleged  the  following  as  a 
fourtli  description  of  persona  eligible  ^^ 

4.  Persona  presented  by  the  jury  of  the 
court  leet,  as  fit  persons  to  be  admiusd 
burgesses. 

Thia  species  of  right,  was  averrad  to 
exist  by  immemorial  cnatom. 

This  last  averment  led  to  several  iaraes, 
in  substance  embodying  that  averment  as 
a  question.  Those  isauea  caaae  on  to  bt 
tried,  before  Alderaon,  J.,  at  the  Summer 
Aaaiaes  for  the  county  of  Glamorgan,  183S, 
when  the  following  appeared  to  be  tbe 
principal  fiicta  :-r»< 

The  jury  of  the  oourtleet  waa  composed^ 
not  only  of  favigesaesy  but  of  residents 
not  burgesses.    It  vas  thereupoo  obfectod 
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hy  Ab  dbfcnd«itt*  coontely  tbat  it  was  an 
uulAsoittble  custom  thai « Icet  jury^  oom- 
poted  indiacrimtnately  of  bmrgctieB  and 
others^  ahould  have  unlimited  power  to 
pieseut  persoDi  to  be  burgenes.  The 
learned  Judge  overruled  the  objection,  and 
tent  the  pase  to  the  jury,  upon  the  ques- 
tion of  faet.  The  jury  found  the  custom 
ta  ie  as  arerred ;  whereupon  a  verdict 
was  entered  for  the  Crown,  upon  all  the 


A  rule  waa  obtained,  either  for  n  new 
trial,  or  m  arrest  of  judgment,  upon  the 
pKcediag  objection;  against  which  rule, 
on  the  29th  of  May, 

'Jl^nEtmas  and  E»  V^  HlUiam»  shewed 
canse^  contending  that  the  cuatom  was 
unobjectionable,  even  if  the  borough  and 
manoor  were  not  co^extensive ;  but  that,  as 
the  case  stood,  it  was  to  be  inferred  they 
were; 

Lwilom^  iSarj*  and  IFhUcmnifit  contr^ 
contended  that  it  was  objectionable,  and 
that  the  fact,  shewing  the  objection,  appear- 
ed  on  the  record,  inasmuch  as  it  was  not 
averred  that  the  borough  and  manor  were 
co-extensive. 

The  £»Uowing  cases  were  cited  in  the 
argument ;  but,  for  the  reason  given  in  the 
judgment,  their  names  will  suffice : — 

iTAr  King  v.  JolRffe,  2  B.  &  C.  54 ;  s.  c 
,  S  D.  2k  R.  ^40 ;  1  Law  J.  K.B.  23i. 
Tkg  Kvtg  V.  konland,  3  B.  &  Aid.  Id0« 
The  Kmg  v.  BWd,  13  East,  367. 
The  King  v.  Breton,  4  Burr.  2261. 
The  King  v.  Corporalian  of  Eye,  4  Bam. 
&  Aid.  271. 

The  CouxT  took  time  to  consider  *,  and 
on  this  day  their  judgment  waa  delivered 
by- 

DimrAH,  G.  J.-^[wbo,  afVer  stating  the 
pleadings  and  the  facts,  thus  proceeded]— 
It  doee  not  appear  upon  the  pleadings,  whe- 
ther the  borough  and  manor  are  co-exten- 
aive,  but  it  does  appear  that  one  leet  jnry 
serves  for  both;  and  we  nrast  presume 
that  such  jury  is  properly  and  legally  eon* 
stitnted. 

We  have  examined  the  authorities  which 
bear  upon  this  subject,  none  of  which  are 
directly  in  point,  sind  need  not,  therefore, 
becitedfandweareofopuiton,  that  there  is 


nothing  iinreaionable  or  illegal  in  a  euaton 
which  gives  to  the  leet  jury  of  the  borough 
(although  it  be  also  the  jury  of  the  manor,) 
the  right  of  electing  the  members  of  the 
corporation,  in  whom  the  government  of 
that  borough  is  vested.  The  existence  of 
the  custom  has  been  found  by  the  verdict, 
and  therefore,  judgment  must  be  entered 
for  the  Crown* 

Judgment  far  the  Cromn. 


EXCHEQUER  OF  PLEAS. 

1833.        X   PAINTBU  r.  WILLIAMS.* 

Pauper — Medical  Attendance, 

The  parish  in  which  a  pauper  is  sealed, 
is  under  a  legal  liability  to  supply  him  with 
medical  aid,  while  residing  in  another  parish, 
unless  Ids  illness  arise  from  accident  or  some 
sudden  calamity;  and  the  law  wHl  raise 
an  implied  promise  to  pay  the  surgeon's  bill 
by  the  cfiteers  of  the  pauper's  parish,  from 
the  time  they  haee  notice  (fthe  attendance  bf 
the  surgeon,  but  not  to  pay  for  sutendawee 
preeious  to  such  notice* 

This  was  an  action  of  assumpsit  by  a 
surgeon,  against  a  parisli  officer  of  Oum- 
freston,  to  recover  tiie  amount  of  his  bill  for 
attending  a  pauper.  The  pauper  was  a 
parishioner  of  Gumfreston,  but  resided  in 
the  parish  of  St.  Florence  ;  he  had  received 
relief  from  the  former  parish  whilst  so  re- 
siding,  but  the  parish  officers,  before  the 
attendance  commenced,  had  refused  to  con- 
tinue his  allowance,  unless  he  removed  to 
his  own  parish.  After  the  plaintiflT  iuid  at- 
tended him  in  the  parish  of  St.  Florence  six 
or  seven  weeks,  he  wrote  a  letter  to  the 
overseers  of  Gumfreston,  aAer  which  the 
allowance  for  tlie  pauper's  maintenance  was 
renewed,  and  continued  until  his  death. 
The  contents  of  the  letter  did  not  appear, 
but  the  defendant  said  that  **  the  attendance 
began  before  the  letter  came.'* 

Patteson,  J.,  before  whom  the  cause  was 
tried,  at  the  Spring  Assiaes  for  the  county 
of  Pembroke,  nonsuited  the  plaintiff,  with 
leave  to  move  to  enter  a  verdict  for  the 

*  This  case  is  reportsd  by  J.  O.  Sedtsr,  Eiq. 
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<]^ue8t  arUes ;  it  does  not  arise  from  the 
legal  obligation,  nor  from  mere  knowledge. 
A  pauper  being  ill  in  a  parish  to  which  he 
does  not  belong,  must  get  an  order  of  re- 
moval, before  he  can  fix  his  own  parish 
with  a  h'ability  to  furnish  medicine. 

/.  Evam  and  fVhitcombe,  contra. — The 
legal  liability  of  the  defendant's  parish,  is 
alone  to  be  inquired  into  ;  the  defendants, 
who  were  overseers,  had  knowledge  of  the 
facts,  and  there  is  recognition  enough  by 
them  to  raise  a  promise.  If  ^Ving  v.  Mill 
is  not  to  be  overruled,  it  must  govern  the 
present  case.  The  principle  is,  that  when 
(he  nature  of  the  illness  of  the  pauper  is  not 
such  as  to  make  him  chargeable  where  it 
accidentally  occurs,  if  the  overseers  of  his 
pwn  parish  know  of  it,  they  are  liable.  It 
is  said,  no  person  is  casual  poor  where  re- 
sident, but  only  such  as  are  in  the  parish 
not  ammo  morandi,  and  are  attacked  by 
sudden  illness. 

[Bayley,  B.— The  King  v.  CIiaiham{G) 
shews  this  to  be  too  limited  a  construction.] 

The  definition  (7)  is,  where  a  poor  person, 
not  settled  in  a  parish,  becomes  chargeable 
from  accident,  sudden  calamity,  or  any 
other  circumstance,  he  falls  within  the  de- 
scription of  casual  poor ;  and  Watson  v. 
Turner  (8),  and  Atkins  v.  BantveU,  are 
quoted  in  support  of  it.  The  other  side 
deny  these  to  be  cases  of  casual  poor ;  but, 
whether  casual  or  not,  they  were  chargeable 
in  the  parish  in  which  they  were,  which  is 
enough  for  the  plaintiff.  All  the  cases  in 
which  "  moral  obligation"  is  used,  are 
equally  cases  of  legal  liability  ;  no  moral 
oldigalion,  distinct  from  legal  obligation,  at- 
taches on  the  parish  or  the  overseers.  If  any 
class  were  left  without  a  legal  claim,  there 
might  be  a  moral  obligation,  but  the  liabi- 
lity depends  on  statute,  which  is  a  legal 
liability,  and  every  one  may  go  to  the  over* 
seers  and  claim  relief.  JVatson  v.  Turner 
has  been  treated  as  an  authority,  that  an 
express  promise,  upon  a  moral  obligation, 
tvill  support  an  assumpsit.  In  Atkins  v. 
Sanivell,  Lord  Ellenborough  does  not  say 
that  a  moral  obligation  will  raise  an  im- 

Slied  promise,  but,  aflerwards,  in  Lamb  v. 
^unce,  he   says    expressly   the    contrary. 
There  is  neither  moral  nor  legal  obligation 

(6)  6  £ait,  496. 

(7)  t  Nol.  Poor  Lbw8»  4:^7. 

(8)  2  East,  505. 


in  tlie  parish  where  he  is  settled  to  pro- 
vide medical  assistance,  where  an  accident 
or  sudden  illness  occurs  in  another  parish. 
But  if  in  Atkins  v.  Banwell  it  was  a  moral 
obligation,  in  Wing  v.  Mill  it  was  decided 
to  have  been  a  legal  consideration ;  it  would 
have  been  of  no  importance  that  the  plain- 
tiff was  desired  to  make  out  his  bill  to  Wil- 
loughby  parish,  unless  there  had  been  a 
legal  obligation,  for  it  would  have  been 
nudum  pactum.  If  there  had  been  no  ex- 
press promise,  from  the  reasoning  of  the 
Court,  they  would  have  come  to  the  same 
conclusion ;  and  without  the  express  pro- 
mise, the  present  case  would  be  exactly  the 
same  as  that;  the  fact  of  relief  distinguishes 
it  from  Atkins  v.  Banwell^  and  brings  it  to 
Wing  v.  Mill 

[Bayley,  B.-~It  does  not  follow,  that, 
because  pay  is  allowed  from  his  own  parish 
for  a  pauper  in  another,  that  his  own  parish 
would  have  been  bound  to  pay  without  an 
express  promise.] 

But  it  shews  a  legal  obligation  ;  and  then 
the  recognition  by  the  overseer,  after  the 
receipt  of  the  letter,  is  tantamount  to  an 
express  promise.  Atkins  v.  Banwell  was 
an  action  by  the  officers  of  a  parish,  in 
which  the  party  was  ill,  against  the  officers 
of  another  in  which  his  settlement  was;  he 
was  casual  poor  in  the  former  parish,  there- 
fore, they  were  bound  to  relieve.  Lord 
Ellenborough  held  it  to  be  nudum  pactum^ 
as,  if  there  was  a  moral  obligation,  there 
was  no  express  promise ;  but  he  might  have 
said,  as  Le  Blanc,  that  there  was  both  a 
legal  and  moral  obligation  in  the  plaintifA 
to  support  the  party  who  had  been  sud- 
denly attacked  with  illness,  and,  therefore, 
they  were  not  to  be  reimbursed ;  Lamb  v. 
Bunce,  and  Gent  v.  TomkinsiJ))^  were  both 
cases  of  casual  poor.  In  Gent  v.  lomkins 
the  question  of  liability  in  the  parish  in 
which  the  pauper  was  settled,  turned  on 
whether  the  parish  in  which  he  resided  was 
legally  liable ;  it  was  held,  that  the  parish 
to  which  the  pauper  belonged  was  under  no 
obligation,  but  the  parish  in  which  he  lay 
was  liable :  that  a  promise  was  not  binding 
fur  former  medicines,  nor  for  those  supplied 
after,  unless  supplied  on  the  strength  of  the 
promise;  and  a  new  trial  was  granted,  to 
ascertain  whether  the  subsequent  supplies 

(9)  1  Dow.  &  Rjl.  541. 
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were  on  the  fahh  of  the  pronrfse.  It  does 
not,  therefore,  follow  from  that  part  of  the 
case,  that  fVing  ▼.  MiU  is  not  supported 
on  legal  grouncls ;  it  if  sustainable  only  on 
the  legal  liabih'ty,  for  if  that  were  taken 
away,  the  motion  for  a  new  trial  would  be 
irresistible ;  and  Copley,  Serj.  there  statea 
the  true  ground : — **  The  poor  laws  are 
mere  arbitrary  enactments,  and  do  not  carry 
moral  obligations  beyond  the  legal  liabih'ty, 
which,  in  this  case,  attachetl  on  the  parish 
which  was  the  residence  of  the  pauper. 
The  illness  of  the  pauper  was  not  by  acci- 
dent, but  by  gradual  decay,  which  shews 
that  he  was  not  to  be  treated  as  casual  poor 
in  the  parish  in  wiiich  he  resided."  The 
whole  reasoning  of  the  judgment  proceeds 
on  the  legal  liability  of  the  parish,  and  on 
that  ground  the  present  case  must  be  de- 
cided. 

[Batley,  B. — I  may  be  under  a  legal 
liability  to  support  a  pauper  in  another 
parish,  but  am  I  liable  to  pay  any  person 
whom  he  may  employ  ?] 

There  may  be  an  order  or  a  reference 
given  by  the  parish  to  employ  a  medical 
man.  Here,  some  notice  must  have  been 
given,  because  the  overseer  says,  that  the 
attendance  began  before  the  plaintiff  wrote 
to  him.  At  any  rate,  therefore,  we  are 
entitled  to  payment  from  June  6,  when  the 
letter  was  delivered,  if  not  from  the  27th 
of  Marcli,  when  the  attendance  began. 

Lord  Lyndhurst,  C.  B. — I  am  of  opi- 
nion that  a  verdict  should  be  entered  for  the 
plaintiff,  for  so  much  of  his  bill  as  was  in- 
curred after  the  letter,  which  he  sent  by 
the  pauper's  wife,  was  delivered.  On  the 
facts  of  this  case,  it  appears  that  the  pauper 
being  settled  in  the  parish  of  Gumfreston, 
had  resided  for  some  time  in  the  parish  of 
St.  Florence,  that  he  had  during  that  time 
had  an  allowance  from  his  own  parish,  which 
had  been  discontinued,  as  they  would  not 
give  him  any  more  relief  unless  he  would 
be  removed.  He  was  afterwards  taken  ill, 
was  attended  for  nine  weeks  by  the  plaintiff, 
who  tlifn  sent  a  letter  by  the  pauper's  wife 
to  the  overseers  of  Gumfreston,  who,  on  the 
receipt  of  it,  ordered  the  allowance  to  be 
renewed,  and  it  was  continued  till  the  death 
of  the  pauper.  They  knew,  therefore,  of 
the  pauper  being  there,  and  this  looks  like 
a  request  to  the  parish  in  which  he  was, 


that  he  shonld  not  be  Removed';  Ihey  kaet, 
by  the  same  letter,  of  the  plairitiff*»  atind- 
ancc,  and  this,  in  my  opinion^  was  an  n> 
ceptauce  of  his  servicea,  and,  out  of  tkb 
transaction,  a  legal  liability  arises. 

Baylbt,  D. — -The  legal  liability  is  not 
alone  sufficient  to  enable  the  p^rty  to  ren- 
▼er,  without  a  retainer  or  adoption  of  the 
plaintiff,  on  the  part  of  the  ptorish,  thit  he 
is  to  be  employ^.     The  legal  liabiKty  «f 
the  parish  does  not  give  any  one  wlioattnii 
a  pauper,  and  anppliee  him  with  nedidaE, 
legal  right  to  call  on  them  for  payment.   Ii 
is  their  duly  to  see  that  a  proper  perMdli 
employed ;  and  they  are  to  have  an  optiia 
who  the  medieal  man  ahall  be.     l9W'i 
MiU  does  not  go  tlie  length  of  eetabmif 
that  a  mere  legal  liabiluy  ia  enough,  wilhdlt 
a  retainer  or  adoption.    It  appeared  thMi^ 
that  the  pariah  waa  aware  of  cImk  attendaoe^ 
and  sanctioned  it.    Here»  the  pauper  beng 
in  the  parish  of  St.  Florence,  and  betoiigiif 
to  Gumfreston,  the  latter  pariah  waa  Wold 
to  maintain  him ;  for  some  time  tliey  leKMv 
him,  but  they  afkerwarda  diaoontnae  ihtt 
relief;    medical   attendance    beeomei  •- 
aential ;  Painter  attends  wiihoat  an  atitt 
from  that  parish, at  first  at  liia peril ailo hh 
legal  claim ;  after  six  or  seven  weeks,  a 
letter  is  sent  to  the  pariah  officers  of  Gun- 
freston  :  what  its  contents  were  we  do  not 
know;  but  that  is  no  difficulty,  as,  whatever 
is  in  it,  it  is  sent  to  the  defendant,  who  his 
it  in  his  possession.     But  we  may  look  (o 
the  acts  of  the  parties,  to  know  what  it  con- 
tains.    The  plaintiff  continued  to  attend ; 
if  the  overseers  objected  to  him,  they  shouU 
have  forbidden  him  to  attend,  or  have  ap- 
pointed anotlier  medical  man.     Neither  if 
done,  and  that  raises  an  inference  that  lie 
was  adopted.     Therefore,  I  am  of  opinioB, 
that  a  legal  liability  was  raised  to  pay  the 
plaintiff  the  amount  of  his  bill  incurred  sub- 
sequently to  the  letter.  It  is  quite  clear  tint 
Williams  had  received  the  letter,  because 
he  says,  when  asked  to  pay,  *'  Tlie  atlcod- 
ance  began  before  the  plaintiff  wrote  Co  ne," 
appearing  to  consider  that  the  contract  wai 
entire,  and  that  if  he  waa  not  liable  lor  tHi 
he  was  not  for  any  part  of  the  demand. 

Vaitohan,  B.  concurred. 

Rule  absolute  to  enter  a  verdidfa 
plaintiff  far  l$L  U. 
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,      EXCHEQUER  OF  PLEA8. 
iSS,     <  BrrriBR  r.  ford  avd  ledger.* 

'Omfiahle — Notice  of  Action —Statute. 

f  ipcal  act  ofparUameni  authorized  com* 
iametM  to  appoint  suroeyorM^  scavengerSf 
rSf  ^e,f  beiuUeSf  constabkif  watchmen 
other  tffieere^  and  declared  that  it  ekouid 
ttmfui  for  tuck  watehmen  to  secure  all 
ffaetorst  ^c*  and  all  suspected  persons 
should  be  found  wandering   or  mis- 
ming  themsehis  during  the    hours  of 
img  watch  ;  and  itforther  enacted,  that 
natchmen  should  be  eworn  in  as  constat 
amd  be  invested  with  the  like  powere  and 
orilMjy  ^c.  as  any  constables  were  tn- 
vi  wkk  or  enjoyed  by  laWf  and  that  no 
m  should  be  commenced  against  any  pet' 
or  persons  *'  for  any  thing  done,  or  to 
ofiOi  umler  or  by  virtue  of  that  act  until 
nith'a  notice  of  action  had  been  given": 
'irUy  that  the  defondants,  who  had  appre- 
ed  ike  plaint\jjfon  reasonable  ground  of 
kiom  that  he  had  committed  a  felony ^ 
kad  beat  him  and  used  more  violence  than 
neoessary  to  secure  him^  upon  proof  that 
had  acted  as  constables  and  Ufatchmen 
r  the  statute,  were  within  its  protection 
mtitled  to  o  montVs  notice  of  action^ 

reapaai  for  aaaault  and  false  imprison- 

Em — The  general  iitue. 
t  the  trial,  before  Denman,  C.  J.,  at 
Lent  Asftizea  for  the  county  of  War- 
» it  appeared  that  the  defendants,  who 
!  watchmen  and  constables  appointed 
he  commissioners  under  an  act  for 
og,  watching  and  lighting  the  town  oi 
aington,  about  eight  o'clock  in  the 
iDg  of  the  2 1st  of  September  found  a 
d  collected  about  a  boy  whose  eye  was 
ated  and  head  bleeding.  He  stated, 
the  plaintiff,  a  butcher,  to  whom  he 
■n  apprentice,  had  wounded  him  with 
ifo.  The  defendants  went  to  the  plain - 
shop  to  apprehend  him»  and,  on  his 
ing  resistance,  beat  him  in  the  scuffle 
dragged  him  into  the  street.  The 
d  raising  an  outcry,  the  defendants 
,v  quitted  their  hold  and  allowed  him 
turn  to  his  house. 

le  defendants  put  in  a  written  appoint- 
of  Ford  as  head  constable  and  watch* 

*hi«  c«M  if  reported  by  J.  O.  Seeker,  Eeq. 
Itvr  Series,  II.— -Mao.  Cas. 


man ;  and  proved  also,  tkat^  for  some  time 
before  the  tranaactioo,  both  had  acted  as 
constables  and  watchmen  under  the  com- 
raiaaioners  of  the  town  of  Leamington ;  and 
it  was  submitted,  that  they  were  entitled 
to  notice  of  action  under  section  16d  of  the 
act  (1),  and,  no  notice  having  been  given, 
that  the  plaintiff  ought  to  be  nonsuited. 
With  respect  to  Ledger,  it  was  answered, 
that  the  mere  proofof  acting  in  the  charac- 
ter of  constable  and  watchman  did  not 
bring  him  within  the  protection  of  the  act. 
Three  questions  were  left  to  the  jury — 
first,  whether  there  were  reasonable  grounds 
for  suspicion  that  a  felony  had  been  com- 
mitted. Secondly,  whether  the  defendants 
went  to  plaintiff's  house  to  apprehend  him 
on  that  suspicion.  Thirdly,  whether  they 
used  more  violent  means  than  necessary. 
The  jury  answered  all  affirmatively,  and 

(1)  The  following  ire  the  sectioDft  of  the  set  upon 
which  the  question  tarnod. 

By  iection  11,  the  commissiooers  are  Authoriimi 
•nd  required  to  elect  and  appoint,  by  writing  under 
their  hands,  a  treasurer  and  clerk,  and  also  an  assessor 
and  collector,  roceiver  of  the  money  to  be  raised  and 
paid  under  or  by  rirtue  of  the  act,  and  also  all  auch 
surveyors,  acmvengera,  rakers,  cleansers,  water- keep- 
ers, lighters  of  lamps,  beadles,  constables,  watchmen 
and  other  officers,  deputies  or  assistants,  as  they  shall 
think  proper. 

Section  77  aothorises,  empowers  and  requires  the 
oommiiaioners  from  time  to  time,  as  they  shall  think 
necessary  or  proper,  to  appoint  such  number  of  able- 
bodied  men  as  they  shall  judge  proper  to  be  em- 
ployed as  watchmen  within  the  saia  town  during  the 
said  night-time,  under  certain  regulations  ;  and  that 
it  shall  be  lawful  for  such  watchmen,  and  they  are 
hereby  required,  to  apprehend  and  aecure  all  male- 
laotora,  rogues,  vagabonds  and  disorderly  persons, 
and  disturbers  of  the  public  peace,  and  all  suspected 
persona  who  shall  be  found  wandering  or  misbe- 
iMTing  themselves  during  the  hours  of  keeping 
watch,  and  to  conduct  all  audi  persons,  as  soon  as 
conveniently  may  be,  before  some  Justice  of  the 
peace. 

Section  78  enacts,  that  the  said  watibmon  shall 
be  sworn  in  as  constables  before  any  Justice  of  the 
Peace  for  the  said  county  of  Warwick,  and  act  as 
such  whilst  in  the  execution  of  the  powers  and  au- 
thorities of  this  act;  and  they  are  hereby  invested 
with,  and  shall  have  and  enjoy  the  like  powers  and 
authorities,  privileges  and  immunities,  as  any  con- 
stable or  constables  is  or  are  invested  with,  or  have 
and  enjoy  by  law. 

Section  16.*$  enacts,  that  no  action,  suit,  or  infor- 
mation ahall  be  oommenced  against  any  person  or 
ptnons  for  anything  done,  or  to  be  done,  by  virtue 
of  this  act,  nntil  one  calendar  month's  notice  there- 
of shall  have  been  firat  given  in  writing  to  the  clerk 
of  the  commisaioners,  of  the  cause  and  intention,  of, 
for,  and  eoneening  anch  action  or  suit ;  nor  at  any 
tfane  whatsoever  after  sufficient  satiafactioa  or  ten- 
der shall  have  been  made  to  the  party  sggrieved. 
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gave  m  Terdkst  for  the  pUuntiff;  wkh  60L 
daiDA^et  for  ibe  exceta  of  violenoe*  It 
WM  admitted  tbet  the  defendants  acted 
without  a  warrant.  A  rule  bad  beeo  ob* 
lained  to  set  aside  the  verdict  and  enter  a 
Bonsoit»  as  a  month's  notiee  of  actia»  bad 
not  been  given. 

QauUmrn^  Sery.  and  Hwmfrejf  diewed 
cause. — First,  The  defendants  were  not 
entitled  to  notice  of  action,  as  they  were 
appointed  walcfamen,  and  the  act  does  not 
apply  to  persons  in  that  aituatioo.  Even 
if  they  can  be  taken  to  be  constables  under 
the  local  act,  it  can  only  be  intended  by 
it,  that  they  should  have  the  privileges  of 
constables  at  common  law,  who  are  only 
entitled  to  protection  when  they  act  under 
a  warrant — 24  Greo.  d.  c.  24.  a.  6— il/oney 
y.  Leach(i\  BtU  v.  Oakley  (2).  But  these 
defendants  are  not  even  constables,  as  they 
are  appointed  only  watchmen  by  section  77; 
and  the  duties  of  watchmen  are  different 
from  Uiose  which  the  common  law  imposes 
on  constables.  2dly,  As  the  jury  assessed 
damages  for  unnecessary  violence,  the  act 
is  inapplicable,  quoad  the  excess,  because 
that  could  not  be  done  by  virtue  of  their 
authority.  The  apprehension  was  in  the 
character  of  constable,  and  to  bring  them- 
selves within  the  act,  they  must  shew  that 
they  acted  virtute  offidiy  in  order  to  entitle 
themselves  to  notice — Morgan  v.  Palmer 
(3).  A  constable  is  not  protected  when  the 
act  committed  is  of  such  a  nature  that  the 
office  gives  him  no  authority  to  do  it — 
Alcock  V.  Andrews  (4).  The  whole  pro- 
ceeding of  the  defendants  was  wrongful, 
as  the  affray  was  not  under  their  view ; 
and  if  death  had  ensued,  they  would  have 
been  criminally  liable,  and  should  be  civilly, 

[LoBD  Lymdhuest,  C.B.—If  they  had  a 
suspicion  of  felony,  they  had  a  right  to 
apprehend — Coupey  v.  Henley  (5).] 

^Batley,  B. — There  is  no  appearance 
of  private  animosity,  for  they  were  fetched, 
and  offered  not  to  arrest  if  the  plaintiff 
would  go  away  quietly,  but  he  would  not. 
They  were  told  that  a  boy's  eye  had  been 
cut ;  if  it  had  been  done  maliciously,  it 
was  a  capital  felony,  and  they  were  bound 
to  arrest] 

(1)  1  W.  Black.  555  ;  t.  c.  3  Burr.  174S. 
(«)  t  Mm.  &  Selw.  tb9. 

(5)  «  H.  &  C.  7S9 ;  a.  e.  f  Law  Joarn.  K.B.  145. 
(4)  t  Eap.  64e. 

(6)  t  Eap.  540. 


Therokia  hid  dom  tqr  Baifiey,  B.  ia 
Cook  ▼.  Leomard  (6),  ihax  wfaes  an  act  of 
parliament  requires  notice  before  sctioa 
brought  in  respect  of  aaythiiig  done  ia 
pursuance  or  in  execution  oif  its  provisioBi, 
these  latter  worda  are  not  ooafincd  to  ads 
done  stricdy  in  pwrsnance  of  the  act  of 
parliament,  but  extend  to  all  acts  doas 
homd  fde^  which  may  reasoiiably  be  sop- 
posed  to  be  done  in  purauanoe  of  the  act 
But  where  there  ia  no  colour  ibr  supposing 
that  the  act  done  ia  authorixed,  thea  notke 
of  action  is  not  necessary.     Here  the  ae^ 
at  most,  only  authorises  to  apprehend,  not 
to  beat.    The  plaintiff  haa  no  daasages  lot 
the  seixing,  nor  for  theappiebenaiow,  bat  for 
the  extra  violenoe.  In  Qrttmmaf  v.  Hwrd(l), 
Lord  Ke&yon  says,  that  the  notaee  whiA 
is  directed  to  be  given  to  J  vsdoea  and  otbsr 
officers  was  only  required  for  the  pnrpost 
of  protecting  them  in  those  cases  what 
they  intended  to  act  within  their  dnty,  but 
bv  mistake  exceeded  it.  Here,  the  excess  ef 
▼M^nce  conld  not  have  been  merely  eDO> 
neons  execution  of  the  constaUes'  author- 
ity.    Thia  construction  rune  throngfa  ail 
the  casea,  which  are  collected  in  CkUly'i 
Slot.  p.  645—7  :— 

Greenway  v.  Hurd. 

Welter  v.  Toke,  9  East,  564. 

Morgan  v.  Palmer. 

Cooky.  Leonard. 

Bird  V.  Ounston,  2  Chitt  459. 

Prestridge  v.  Woodman,  1  B.  &  C.  12 ; 

8.  c.  2  D.  &  K.  43. 
Graves  v.  Arnold,  3  Campb.  242. 
Stiles  V.  Coxe,  Vaugh.  111. 
Briggs  V.  Evelyn,  2  H.  Bl.  114. 
Daniel  v.  Wilson,  5  Term  Rep.  1 . 
Wright  V.  Horton,  Holt's  N.P.  458. 
Irving  v.  Wilson,  4  Term  Rep.  4S5, 
Parsons  v.  Blandy,  Wightw.  22. 
Umphe^  V.  M*Ltan,  1  Bam.  &  AM.  42. 

It  is  said,  that  section  163  reqilires 
notice,  but  that  can  be  only  where 
a  person  acting  bond  fide  has  fallen  into 
some  irregularity  in  the  execartion  of  bis 
office ;  but  this  case  of  th^  defendants 
was  not  contemplated  by  the  act.  If  they 
had  been  patrolling  as  watchoaen,  and  seen 
the  boy's  eye  cut,  they  m4ght  have  been 
within  its  protection ;  but  they  were  aoC 
acting  on  a  disturbanoe  under  their  view, 

(6)  6  B.  &  C.  351  ;  •.  c.  6  Uw  Joum.  M.C  99. 

(7)  4TennRep.  5.V3. 
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fiir  tfie  boy^^ad^one  apray.  Mid  the  aSray 
waa  over.  But  that  aection  cannot  be  taken 
in  tiie  fvU  aeose  of  kM  general  worda«  which 
embraoe  anything  done  hy  any  peraon  un* 
der  the  act;  and  aa  the  act  is  not  only  for 
preserving  the  peace  of  Leamington,  but 
ibr  rating,  &c.,  and  provides  for  a  number 
of  appointments  of  different  officers)  as  by 
aection  11,  to  whose  ill  conduct  in  the 
performance  of  their  duties,  the  act  could 
not  be  meant  to  extend.  Therefore^ 
^anything  done  by  any  person  in  pur* 
anance  of  the  act,"  must  be  restricted  in 
Its  application,  and  means  by  the  com» 
misaioners  only.  Srdly,  Even,  if  the  {vo* 
tecdon  given  by  die  act  is  available,  it  is 
only  BO  to  one  defendant,  Ford,  who  pro- 
dsoed  his  appointment,  not  to  Ledger,  who 
enly  proved  that  he  acted.  Section  11 
teiynires,  that  the  appointment  shall  be 
vndef  hand  of  the  commissioners.  Acting 
IB  an  office  known  to  the  common  law  is 
enongh  lo  protect  the  part3r,  but  it  is  difie* 
rent  when  the  appointment  is  by  statute. 

[Lord  LTiiDHvmaT,  C.B. — It  is  a  publie 
aet,  and  part  of  the  general  law.  Acting 
ia  sufficient  evidence  of  being  a  constable, 
and  would  be  so  whether  the  appointment 
were  written  or  by  parol.  In  Berruman  v. 
Wise  (8),  Buller,  J .  aays,  that ''  in  the  case 
of  all  peace  officers.  Justices  of  the  Peace, 
constables,  &c.,  it  is  sufficient  to  prove 
that  they  acted  in  those  characters,  with« 
out  producing  their  appointments,  and 
that  even  in  a  case  of  murder*' — GwdmCt 
c«ie(«).] 

If  Ledger  was  merely  acting  in  aid,  that 
will  not  entitle  him  to  the  privilege  ;  if  he 
had  an  appointment,  the  ride  of  law  that 
where  there  is  an  instrument  in  writing 
defining  the  power,  you  cannot  ffive  evi- 
dence of  its  contents  without  producing  it, 
would  be  contravened  by  allowing  proof 
of  acting  to  be  enough. 

[Loan  Ltudbuhbt,  C.  B. — ^It  is  die  sta^* 
tate^  not  the  appointment,  which  definea 
the  dutiea.] 

AdamM^  Serf,  and  Hmy^^  in  support  of 
the  rule. — ^The  words  of  the  act  are,  "any- 
thing done  in  punuance  of  this  act,"  and 
are  large  enough  to  include  the  present 
defendants.  Where  by  a  local  act  of  par- 
liament, notice  was  required  of  any  action 
for  any  tHing  done  in  pursuance  of  that  act, 

(8)  4  Tenn  Rep.  366. 

(9)  Leacb,  585. 


at  was  Md,  that  a  Mi^trate  was  entitled 
to  notice,  who  had  acted  under  coloiur  of 
the  net,  though  he  had  exceeded  his  juris- 
diction— Omvee  v.  Arnold  (10).  As  to  the 
aecond  point,  if  the  necessity  of  notice  ts  so 
limited,  it  oould  only  be  required  where  no 
injury  had  been  done,  and  no  law  broken; 
bat  the  intention  was,  that  where  a  watch- 
man, in  pursuance  of  his  duty,  did  a  wrong, 
he  should  have  notice,  not  to  deprive  the 
party  of  his  remedy,  but  that  he  might 
have  an  opportunity  of  tendering  amends. 

Lord  LrNDHuasT,  C.  B. — I  am  of  opi* 
nion,  that  the  rule  to  enter  a  nonsuit  should 
be  made  absolute.  This  was  an  action  of 
trespass,  for  breaking  and  entering  the 
dwelling-house  of  the  plaintiff,  and  for 
assault  and  false  imprisonment.  It  ap- 
peared that  there  were  good  grounds  of 
suspicion  that  a  felony  had  been  commit- 
ted ;  that  the  defendants  were  constables, 
and  attempted  to  apprehend  the  jdaintiff^ 
when  a  contest  ensued,  which  gave  rise  to 
the  assault.  These  questions  were  left  to 
the  jury.  1  st.  Was  there  reasonable  groiuid 
of  suspicion  ?  Sndly,  Did  the  defendants 
apprehend  on  that  suspicion  ?  5rdly,  Was 
more  force  than  necessary  used?  The  jury 
said,  they  considered  there  had  been  more 
force  than  necessary,  and  found  damagea 
for  the  excess. 

The  first  objection  is,  that  no  notice  of 
action  was  given  to  the  defendants ;  and  it 
is  said,  that  the  clause  in  die  act  which 
requires  notice,  does  not  extend  to  consta- 
bles, but  is  confined  to  the  commissioners. 
The  language  of  the  act  does  not  warrant 
that  construction,  for  nothing  can  be  more 
general  than  the  words.  [His  Lordship 
here  read  the  clause,  sect.  163.]  We  are 
not  justified  by  the  words  of  the  act  in 
putting  a  limited  construction  on  them. 
The  defendants  or  the  commissioners, whose 
officers  they  were,  should  have  had  an  op- 
portunity of  tendering  amends.  That  was 
the  object  of  the  act ;  the  defendants  are 
entided  to  take  advantage  of  it;  and,  if 
any  authority  were  wanting,  Graves  v.  Ar- 
mid  warrants  this  construction.  2ndly,  it 
was  said,  that  there  was  not  sufficient  evi- 
dence that  die  defendants  were  constables 
as  well  as  watchmen.  It  was  proved,  that 
they  acted  in  the  character  of  peace  officers, 
and,  therefore,  it  was  unnecessary  to  pro- 
(10)  3  Campb.  U2, 
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duce  their  appointments,  as,  according  to 
all  the  adjudged  cases,  it  is  quite  sufficient 
prvmd  facie  evidence,  that  the  parties  acted 
as  peace  officers  at  the  time  when  the  al- 
leged offence  was  committed.  Upon  the 
third  question,  whether  the  conduct  of  the 
defendants  was  of  such  a  description  as  to 
enahle  them  to  avail  themselves  of  the 
protection  of  the  act,  the  facts  of  the  case 
shew  that  they  had  reasonable  ground  for 
suspicion  and  for  apprehendilig  the  plain- 
tiff; and  that,  in  attempting  to  arrest  him 
at  his  residence,  they  were  guilty  of  an 
excess.  In  performance  of  a  duty,  then, 
the  defendants  exceeded  their  authority, 
and  that  is  just  the  case  which  the  statute 
was  intended  to  meet ;  for  the  enactment 
would  be  useless,  if  it  enabled  the  com- 
missioners to  tender  amends  in  those  cases 
only  where  the  officers  had  acted  within 
the  strict  line  of  their  duty. 

Bayley,  B.  —  The  provisions  of  the 
l^drd  section  are  not  limited  to  the  com- 
missioners only,  bntjt  must  have  been  the 
intention,  that  other  officers  appointed 
under,  and  acting  in  pursuance  of  the  sta« 
tute,  should  be  entitled  to  protection. 
Constables  and  watchmen  fall  within  the 
description  of  persons  so  appointed  ;  and 
in  considering  whether  a  party  is  acting  in 
pursuance  of  the  statute,  we  must  see 
whether  what  he  is  doing  is,  in  the  main, 
authorized  and  required  by  the  statute  ; 
we  must  not  look  to  insulated  parts  of  the 
transaction,  but  to  the  whole  of  it,  and  if, 
upon  that,  it  appears  that  he  was  acting 
under  the  authority  of  the  statute,  but 
committed  an  excess,  he  is  within  its  pro- 
tection. Here,  there  was  evidence,  that, 
with  respect  to  the  boy,  the  plaintiff  had 
been  guilty  of  gross  misconduct,  and  there 
was  enough,  on  inquiry  by  the  defendants, 
to  raise  a  suspicion  of  a  felonious  cutting 
and  wounding.  A  degree  of  violence  was 
exercised  by  the  defendants,  in  carrying 
into  effect  the  legal  means  of  securing  the 
party,  which  was  beyond  their  duty ;  which 
is  precisely  the  case  for  a  notice  of  action. 
Tlie  cases  cited  on  the  part  of  the  plaintiff, 
are  plainly  distinguishable.  In  Cook  v. 
Leonard,  there  was  no  reasonable  ground 
for  supposing  that  any  part  of  the  act  done 


was  authorised  bj  the  statute ;  and  in 
Morgan  v.  Palmer  and  Irving  v.  WHm^ 
there  was  no  colour  for  supposing,  that 
the  defendants  were  entitled  to  exact  the 
mop^y  in  virtue  of  their  respective  offices. 
As  to^  Ae  ihird  ^irii^  at  any  rate  if  strict 
evidence  of  appointment  were  necessaxy, 
there  was  evidence  of  the  appointment  of 
one  of  the  defendants,  and  the  other  would 
be  entitled  to  notice,  as  acting  in  his  aid. 
But  both  were  iit  the  habit  of'  aeting  as 
peace-officers,  which,    according  to  the 
general  rule,  is  sufficient  primd/acie  proof 
of  appointment;. and  ikec^is  no  distinc- 
tion between  the  appointment  of  peace- 
officers  under  a  local  act  and  generally. 

Vauohak,  B. — I  think  a  nonsuit  should 
be  entered.  The  defendants  justify  under 
the  act  of  parliament.  The  facts  were  left 
to  the  jury,  who  found  that  the  de^Nidsals 
had  grounds  for  suspicion,  and  that  the  de- 
fendants made  the  arrest  ferfelon^'&oaJjMr, 
but  with  more  violence  than  was  neoesMiy. 
The  11th,  77th,  78ch,  and.l6Srd  aectioos 
are  relied  on.  The  first  enables  the  csn- 
missioners  to  appoint  constables  and  water- 
men ;  the  77th  points  out  the  duties,  of 
persons  appointed  as  watchmen  ;  the  7^ 
gives  them  the  powers  of  constables;  sect 
163  entitles  them  to  notice.  The  act  ex- 
tends to  cases  of  this  description  ;  if  there 
is  an  excess,  it  is  the  very  case  intended. 
In  Greenway  v.  Hurd,  Lord  Kenyon  says, 
'*  The  notice  to  Justices,  &c.  is  of  no  use 
to  them,  when  they  have  acted  within  tbe 
strict  line  of  their  duty  ;  and  it  is  only 
required  for  the  purpose  -of  protettiog 
them  in  those  cases  where  they  intended 
to  act  within  it,  but  by  mistake  exceeded 
it.''  So  in  Weiler  v.  Toie,  Lord  Elka- 
borough  says,  "The  very  object  of  the 
legislature  in  requiring  the  notice  to  be 
given,  was  to  enable  the  Magistrate  to 
tender  amends  as  for  the  wrong  done,  con- 
templating him  as  a  wrong-doer."  Is  this 
then  a  case  of  excess  ?  llie  apprehensioQ 
was  in  pursuance  of  the  act ;  the  defen- 
dants were,  therefore,  acting  within  the 
statute,  and  notaoe  was  required. 

Holland,  B.  concurred. 

Ruliaholule. 
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At^tnantment,    S«c  Pawnbrokera*  Act. 
AikmdmaUtfOrdtrifBiagiatraiK9.  See  Magistrate*! 

Order* 
Appeal — Proof  of  notice  of — unneceitary,  after  an 

'  appeal  haa  been  respited  on  payment  of  costs  by 
(fie  riMpondents,  41 

*  '*  Removal  to  the  parisli  of  L.  oonstatingof  three 
hamleCSy  each  having  separate  officers  and  sepa- 
rate ralea.  The  order  with  the  paupers  was 
delivered  to  the  officers  of  one  of  the  namlets ; 

'  who  entered  an  appeal  at  the  next  ■essions*  in  the 

"nmne  of  the  pariali  at  larg«.  Notice  of  the  appeal 
waa  given*  boW  in  the  notiot«  it  waa  deacribea  aa 
an  appeal  against  an  order,  by  which  the  paupers 
were  removed  to  the  hamlet :  the  sesaions  held 
the  notice  insufficient ;  bnt  the  Court  held,  that 
they  were  wronga  ahd  directed  a  mandamua  to 
them  t»  hear  it,  42 
—-^  Notioe  of— An  appeal  daose  in  a  local  pariah 
act,  provided  that  a  party  aggrieved  by  any  rate, 
&c.,  should  give  notice  oif  appeal,  tnd  enter  into 
a  recognitance,  conditioned  Co  prosecute  the  ap- 
peil.    Under  the  avthori^r  of  that  act,  a  rate  was 

:  niuk  upon  the  trustees  of  a  local  nwd  act,  de- 
scribing them  as  trustees.  They,  by  a  section  in 
their  act,  were  empowered  to  take  legal  proceed- 
rngt  in  the  name  of  any  one  of  their  body.  At  a 
mAKtiAg-of  the  body,  it  was  resolved  to  appeal 
Ngainst  the  above  rate ;  one  of  the  body,  there- 
jfore,  gave  a  notice  of  appeal  in  his  own  name,  on 
behalf  of  the  rest,  and  entered  Into  a  recognizance, 
wlth'Boretiee,  conditioned  that  he  or  the  trustees 
vhoiild  prosecute  the  appeal  :—Heldf  that  the 
notice  and  reeognisance  were  sufficient,  76 

>  Notice  of  appeal  against  an  order  of  Justices, 

for  diverting  a  footway,  under  the  55  Geo.  8. 
c.  6{f,  need  not  stale,  in  express  terms^  that  the 
person  intending  to  appeal  is  a  party  aggrieved. 
Jf  he  state  facts,  (ew  g.  that  he  ana  hia  tenanu  will 
be  obliged  to  take  a  more  circuitous  road,)  from 
which  hfs  being  a  party  aggrieved  must  necessa- 
rily be  inferred,  it  will  be  sufficient. — Such  notice 
to  be  served  ten  days  before  the  sessions,  means 
one  day  inclusive  and  one  day  exclusive ;  thus, 
the  25th  of  June,  for  the  5th  of  July,  will  suffice. 
— A  rule  of  the  Court  of  Quartet  Scbiions,  as  to 


the  time  of  service  of  notice,  or  the  mode  of  cooa- 
putation,  cannot  a&ct  the  time  in  casca  pointed 
out  by  law,  93 
See  Poor  Rate.    Order  of  Removal. 

jBoa^mifif— Indictment  againat,  for  oflenca  againat 
the  Bankrupt  laws.    See  Indictment 

Boitardy — Promissory  note  taken  by  parish  officer^ 
where  good,  41 

■  See  Fraudulent  Removal. 

Bridg€-^A  pariah  may  be  liable  by  immamoiial 
custom  to  repair  a  bridge,  55 

~—  The  county  ia  liable  to  repair  a  bridge  which, 
since  the  passing  of  the  48  Geo.  8.  c.  59,  haa  been 
built  on  the  site  of  an  old  bridge ;  although,  upon 
building  the  new  bridge,  the  provisions  of  uat 
act  were  not  complied  with,  74 

Ctrt\feate,    See  Settlement  by  Apprenticeship. 

Commitment — How  far  a  magistrate  isautliorned  in 
committing  a  party  to  prison  by  parol,  8 

— —  See  Pawnbroker. 

Compensation — for  felonious  destruction  of  houses. 
See  County  Rate. 

Computation  of  Time,     See  Appeal. 

Comtabie,     See  Notice  of  Action. 

Cbeeir/ioa— by  Justices  for  a  forcible  detainer,  whf  t 
it  must  shew,  24 

Coroner — Where  inquisition  quashed  at  once,  108 

Corporation — A  custom  for  the  jury  of  the  court  leet 
holden  for  the  borough  and  manor  of  L,  to  pre- 
sent persona  to  be  admitted  aa  burgessea  of^the 
borough,  legal,  105 

-  See  Settlement  by  Apprenticeship 


Costs — against  a  defendant  under  5  W.  &  M.  c.  11. 
s.  8.     See  Party  grieved. 

Cotmiy  Rate — Certain  districts,  locally  situate  in  tha 
counties  of  Somerset  and  Gloucester,  were,  by  a 
local  act,  set  apart  from  those  counties,  and  de- 
clared to  be  part  of  the  city  of  Bristol  and  county 
of  the  same  city :  but  it  waa  provided,  that  this 
should  not  make  any  alteration  in  those  discricta, 
touching  any  tax,  rate,  levy,  or  assessment,  usu- 
ally raised  within  Bristol,  touching  any  matter 
relative  to  any  ecclesiastical,  parochial,  or  mano- 
rial jurisdiction;  — Held,  that  a  person  whose 
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house,  within  those  dbtricts,  had  been  feloniously 
destroyed,  according  to  the  terms  of  7  &  8  Geo*  4. 
c.  31,  was  entitled  to  maintain  an  action  against 
the  inhabitants  of  Bristol,  althoush  no  general 
county  rate  had  ever  been  there  raised,  83 

Damages,    See  Hundred. 

Demand  of  ff arrant — under  24  Geo.  2.  c.  44.  s.  6. 

See  Excessive  Distress. 
Dispensation  of  Service,    See  Settlement  by  hiring 

and  service. 
Distress  for  Poor  Rates,    See  Excessive  Distress. 

Enidence — Where  a  par^  msiket  out  a  case  without 
adverting  to  any  written  agreement,  onus  on  the 
other  side,  shewing  a  written  agreement,  to  prove 
it,  15 

— —  by  Reputation — In  an  action  against  the 
hundred  of  Broxtowe,  for  the  felonious  demolition 
of  Nottingham  Castle,  the  question  being  whether 
the  castle  was  or  was  not  locally  situate  within 
that  hundred,  certain  orders  of  Magistrates,  made 
from  the  year  1654  to  1660,  stating  the  castle  to 
be  so  situate,  were  held  to  be  well  received  in 
evidence,  on  the  ground  of  reputation;  the  Ma- 
gistrates being  persons  supposed  to  be  cognisant 
of  the  facts,  as  to  this  local  description;  such  de- 
scription not  being  then  in  dispute,  47 

Ejcceptive  Hiring,  See  Settlement  by  hiring  and 
service. 

Excessive  Distress — Where  overseers  seized  goods 
as  a  distress  for  poor-rate,  under  a  warrant  of 
Magistrates,  to  a  greater  amount  than  was  reason- 
ably sufficient : — ^Held,  that  they  were  liable  to  an 
action  for  an  excessive  distress,  without  any  de- 
mand of  the  warrant,  under  24  Geo.  2.  c.44.  s.  6, 
as  not  acting  in  obetKence  to,  though  in  puiauance 
of  such  warrant,  29 

Forcible  Detainer.    See  Conviction. 

Fraudulent  Removal — What  is  and  what  is  not  a 

fraudulent  removal  of  an  unmarried  pregnant 

woman,  16 
Friendly  Societies— TYw  nrovisions  of  10  Geo.  4. 

c.  56.  s.  6,  do  not  apply  to  societies  established 

before  the  passing  of  that  act,  40 

Gaol.    See  Requests,  Court  of. 

Highways — An  instance  in  which  a  surveyor  of, 
cannot,  under  the  general  issue,  justify  a  removal 
of  an  obstruction;  but  must  plead  the  special 
matter,  29 

— *— —  Stopping  up  and  diverting.    See  AppeaL 

Hundred — A  mandamus  will  not  be  panted,  direct- 
ed to  Magistrates,  to  hear  a  claim  against  the 
hundred,  under  7  &  8  Geo.  4.  c.  31.  s.  8,  unless 
the  applicant  shew  that  he  has  observed  the 
formal  directions  prescribed  by  sec.  3,  41 

—  In  an  action  against  the  hundred  for  the 
felonious  demolition  of  property,  the  principle  on 
which  the  damages  should  be  calculated  is,  "  how 
much  would  restore  the  place  to  its  situation  just 
before  the  felonious  attack  was  made ;"  and  the 
questions,  whether  the  party  injured  is  likely  to 
restore  it,  or  whether,  from  its  non  user,  it  was 
of  Was  value,  are  questions  not  to  be  taken  into 
consideration,  47 

■■  ■        See  Evidence. 


Jmdictmemt-rBg/aofUL  4  l/mOan^^  ftr  •■ 
against  the  bankrupt  biwa-«-what  it 
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MagislratM.    See  Commitment.    FMnnkraker. 

MagsstraU's  Order — ^Amendment  of— Althsiigb,in 
general,  a  Magistrate  may  draw  up  a  conficlioa 
in  proper  §aeta^  after  he  has  a4jttdicatcd;  |c^ 
where  be  osakes  an  order,  and  delivers  it  ottt,he 
cannot  afterwards  draw  up  anorher  in  a  omr 
formal  shape,  and  treat  that  aa  the  order  taaike  by 
him  on  the  occasion  upon  which  he  delivered  ost 
the  first  order,  9$ 

Mawdsunus,    See  Appeal.    Hundred. 

ifiaef — Owner  of«  demising  the  aancw  general  nle 
governing  bia  liability  to  be  nued  to  the  pow 
for,  17 

Misdemeanor — Sembk,  that  the  Court  have  no  poser 
to  order  a  new  trial,  wbgKO  upotk  an  indictflKot 
for  a  misdemeanor  a  verdict  has  passed  for  dw 
defendant,  though  the  Judge  nay  have  nit- 
directed  die  jury}  byt  they  will,  in  such  tm, 
order  the  entrv  of  judgment  upon  the  verdict 
to  be  stayed  till  after  &e  trial  of  a  new  iadict* 
ment,  75 

Net  Pn^,    See  Poor  Rate. 

New  TriaL    See  Misdemeanor. 

Notice  Iff  Action — Where  neceaaary  to  be  given  to 
parties  acting  as  constables  and  wsHrhmen  laia 
local  act,  109 

Notice  ef  Jmeal — Proof  of-HUUBeoevsaryi  vliflre. 
See  Appeal. 

Nussttttee — Where  power  ia  gnren  hy  ttatala  to  do 
an  act  which  appaan^  in  tba  awHesBplatioa  of  thi 
legisUture,  to  be  for  the  pnhlic  benefit,  and  no 
condition  or  qualification  ia  Mmipaed,  aa  to  tiw 
exercise  of  the  power^-jSSsaiM^  that  ifaosc  who  do 
Che  act  are  not  liable  to  ha  indictad  fi>r  a  auisaace, 
though  (but  for  the  statute)  ii  would  have  beca  a 
nuisance  at  common  law,  26 

Order  qf  Rsmoval—RemovtX  to  '^  tho  township  of 
B."  Appeal  by  the  saaBO  deaeriptioii.  Bat,  in 
foot,  the  lownahip  of  B  was  part  at  the  parish  of 
B  :~Held,  that  after  the  appeal,  the  appeOsot 
parish  could  not  okject  to  the  ovder  for  ibis 
misdescription.  Held  also,  that  the  Scssknt 
might  amend  the  order  under  the  5  Geo.  2.  c  19, 
97 

Oomrseer*e  AccosunU^-O^tnoefo  liability  to  give  io 
accounts  in  obedience  to  17  Gea  2.  c  ^  23 

Forty  griooed — To  warrant  a  daios  for  coats  sgsintt 
a  defendant,  under  5W.  &M.  clLnSk  (s6er 
removal  of  an  indictment  by  certionri  bom  the 
sessions,)  the  party  applying  nust  be  the  actus), 
and  not  the  mere  nominal  proaecutor,  and  sho 
the  party  grieved  or  iiyured,  92 

See  Highway.    Appeal. 

Pauper — Officers  of  a  pauper's  pariah  liable  to  a  sv- 
geon  for  medicines  and  attendance  in  a  foreign 
parish  after  notice  of  bis  attendance,  105 

Paumbreker—VJSoot  of  30  &  40  Gea  3.  c,  ^,  itee 
goods  lost  by  pawnbroker  are  not  loat  tfaraqghhis 
default,  0 

■  ■  Magistrate  has  no  power  to  coouait  • 
pawnbroker  undor  39  &  40  Geo.  2.  o.  99,  «bw« 
gooda  pawned  have  been  accidafitally  dcstrafrd 
by  firei  9 
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^■wiirotir-^Whfltiff  llftgiitrtteliai  power  imder 
the  PawBbroken*  Act,  10  ft  40  Geo.  9.  e.  88»  (or 
any  other  act  which  gives  him  authoritj  to  impose 
«  pecuniary  penalty,)  te  adjoiim  a  ease  for  fbrther 
axiaoination,  and  in  the  meantime  to  commit  the 
par'y  charged— -qu8ere»  88 

Poor  :3^*to— 'Inhabitant  f>rim4faeit  liable  to,  if  dis- 
satis^ed  with  racing,  nmst  appeal  in  the  fint  in- 
stance to  the  Quarter  Sessions,  and  cannot  main- 
tain trespass  or  replevin,  S3 
■  Q  usere— If  an  apothecary  has  dmgs  in  his 

possevion,  which  he  dispenses  and  uses  as  an 
apothf-caiy  only,  is  be  rateable  in  respect  dieieof 
as  a  rcoek  in  tradet  M 

A  lessee  of  tolls,  in  the  nature  of  toll  tho- 


rorgh,  held  not  rateable  fisr  the  tolls,  not  being 
ar<  inhabitant,  although  the  toU-house  in  the 
parish  was  used  for  the  convenience  of  collection, 
•0 

The  principle  of  assessing  lands  to  the  poor- 


rate  should  be,  to  ascertain  the  net  rent,  which  a 
tenant  at  rack  rent  would  pay,  he  discharging  all 
races,  charges,  and  out-goings.  The  sewers  rate, 
though  paid  by  the  landlord,  (or  the  owner,  if  he 
be  also  occupier,)  should,  therefore*  be  allowMl  as 
a  deduction  from  the  rent,  90 
— ^-  See  Resenrob.    Waterworks* 


tUUrf.    See  Pauper. 

Requettt — Power  of  Commissioners  under  23  Geo.  2. 
c.  20,  to  commit  debtors  in  execution  to  the  Mid- 
dlesex house  of  correction,  taken  away  by  the 
general  act,  and  not  restored  by  2  W.  4.  c.  64,  100 

Riuidemce*    See  Settlement  by  oflSce. 

SeitUment — by  Administration — Fraud — ^The  fact  of 
a  woman  being  induced  to  take  out  letten  of  ad- 
ministration to  her  husband,  by  and  at  the  ex- 
pense of  the  parish  officers,  in  order  to  fix  her 
settlement  in  a  parish  other  than  their  own,  does 
not  prevent  the  settlement;  although  the  Sessions 
find,  that  the  letten  of  administration  were  taken 
out  fraudulently  for  that  purpose,  09 

— •—  by  Apprenticeship— Under  66  Gea  8.  e.  180, 
■otioa  of  binding  necessary,  though  Justices  have 
jurisdiction  over  both  parishes,  and  they  are  in 
the  same  county,  20 

to  a  person,  who,  at  tkt  IVsm  rf 


ikt  bkuUmg,  is  reiiding  in  the  parish  under  a 
certificate,  will  not  confer  a  settlement  on  tha 
person  serving  under  it,  although  the  Master 
afterwards,  nnd  during  the  apprenticeship,  rented 
a  tenemewt  of  the  annual  vulue  of  10/.  in  tha 
parish,  32 

A  loeal  act  incorporated   certain 


persons  by  the  name  of "  The  guardians  of  the 
poor  within  the  hundred  of  Stow,  in  the  county  of 
Suffolk";  there  was  a  )Kiwer  to  the  body  at  large 
to  elect  directora  and  acting  guardians,  for  putting 
the  powera  of  the  act  In  execution  i  the  directon 
and  acting  guardians  were  empowered  to  bind 
out  poor  children:-— Held,  that  such  bindiiig 
shoQld  be  in  the  name  of  the  corporation  by  its 
corporate  name,  56 

Execution   of  indenture— An  in- 


denture of  apprenticeship,  property  drawn  up,  to 
which  the  father  of  the  intended  apprentice,  as 
well  as  the  apprentice  himself,  were  parties,  was 
executed  by  a  person  in  their  presence,  at  their 


TCi^ueit,  writing  each  ot  theti*  names  oppouCe  the 
seal  intended  for  them.  The  indenture  was  not 
read  over  to  either,  who  were  both  uimble  to 
write;— Held,  to  be  a  sufficient  execution  of  the 
indenture,  62 

StttUwunt  by  Apprenticeship — Parish  apprentice— 
what  not  considered  minority,  under  66  Geo.  8. 
c.  139 — A  penon  of  the  age  of  twenty-one  years, 
is  not  a  child,  within  the  meaning  of  the  56  Geo.  3. 
c.  1 39.  s.  1 1 ,  respecting  parish  apprenticeships,  68 

— Service  with  a  new  master — An 

apprentice  served  two  new  masters,  and,  under 
circumstances.  Held,  by  Denman,  C.J.,  Little- 
dale  and  Patteson,  Js.,  that  the  reiiidences,  while 
in  those  services,  were  under  the  indenture,  and 
sufficient  to  confer  a  settlement;  Parke  J.  dit" 
tentiente,  66 

by  Hiring  and  Service — where  a  servant 


is  imprisoned  during  the  year  of  serrice— what 
amounts  to  dispensation  of  service  for  that  time,  8 
A  contract  of  service,  held,    by 


Denman,  C.J.,  Parke  J.,  and  Patteson,  J.,  to  faie 
an  absolute  hiring^-dlfMatim/e  Taunton,  J.,  who 
thought  it  an  exceptive  one,  81 

(Exceptive  hiring) — The  ownera 


at  a  colliery  entered  into  a  written  agreement 
with  certain  pitmen,  by  which  the  latter  agreed 
to  work  the  colliery,  under  the  direction  of 
the  former,  upon  certain  terms,  regulated  hj 
the  number  of  coals  produced,  liiere  were 
certain  provisions  more  in  detail,  including  a 
fine  of  If.  a  day  by  the  men,  if  on  any  day  they 
absented  themselves,  or  did  not  work  a  reasonable 
day's  work : — Held,  that  this  was  not  an  excep- 
tive hiring,  as  it  did  not  appear  that  the  master 
could  not  have  demanded  the  service  at  any  time 
during  the  twenty- four  houn;  and,  therefore, 
that  a  service  under  this  agreement  conferred  a 
settlement,  58 

by  Marriage — Banns  published  in  a  wrong 


name — To  render  a  marriage  void  for  false  pub- 
lication of  banns,  under  the  4  Geo.  4.  c.  76.  s.  82, 
it  is  necessary  that  both  parties  should  know,  at 
the  time  of  the  marriage,  that  there  has  been 
such  false  publication,  6-% 

by  Estate — what  not  a  purehase  within 


9  Geo.  1.  c.  7,  although  tlie  property  under  the 
value  of  30/.,  5 

by  Tenement — under  agreement  for  teiumcy 


of  a  cottage  and  land  for  a  year,  at  a  rent  exceed- 
ing 10/. ;  land  to  be  entered  on  at  Lady-day,  and 
cottage  at  May  day — Entry,  occupation,  and  pay- 
ment of  rent  accordingly,  19 

Whether  the  hiring  and  occupation 

of  two  distinct  and  separate  buildings,  at  rents 
amounting  to  10/.  will  satiify  6  Geo.  4.  c«  57 — 
Quiere,  22 

Renting  and  occupation  of  several 


buildings — A  dwelling-house  in  one  part  of  a 
parish,  hired  of  a  peraon  at  a  rent  less  than 
lOL  a  year,  and  a  building  in  another  part  of  the 
parish,  hired  of  another  person,  at  a  rent  less 
than  10/.  a  year;  but  the  combined  rents  exceed- 
ing 10/.,  may  be  united  for  the  purpose  of  satis- 
fying tlie  requisites  of  the  6  Geo.  4.  c.  57,  in  order 
to  obtain  a  settlement,  63 

Payment  of  rent— The  1  Will.  4. 


c.  18.  is  retrospective  as  to  the  2nd  section  only; 
consequently,  where  a  tenement  was  held  and 
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oeeupied  belfreen  tiM  time  of  pMriog  Ihe  6  Oeok  4. 
c.  57,  and  that  of  the  paating  of  the  fint-meotum- 
ed  act ;  and  the  rent  was  paid,  but  not  "  hj  the 
party  hiring  the  tame": — Held,  to  be  iuflKient 
for  die  purpose  of  gaining  a  settlement,  71 

SeUlemtni^hy  Office — Whedier  the  office  of  pinner 
a  public  annual  office  for  the  purpose  of  settle- 
ment— Qusre,  4 

— ^—  — ^—  To  confer  a  settlement  by  office, 
there  must  be  a  residence  in  a  parish  to  which 
the  duty  of  the  office  refers.  Accordingly,  where 
there  was  a  public  annual  office,  senrra  for  a 
vear  in  one  parish,  to  which  alone  the  duties  re- 
lated, and  the  residence  was  in  another  parish — 
Held,  no  settlement  gained,  58 

By  Payment  of  Rates-7-before  6  Geo.  4. 


c  57,  14 

Siitumt — Jurisdiction  ot  See  Wrongful  Distress 
for  Poor  Rates. 

Ttnewtent,    See  Settlement 

Turnpike  Act — ^Where  two  persons  fill  the  office  of 
clerk  to  the  trustees,  they  must  both  join  in 
executing  contracts  on  their  part,  44 

Venue — ^Whether  the  Court  has  power  to  change 
the  venue  in  cases  of  felony — qusre,  42 


Wwkihmg  emd  lif^ik^  Bale  ftr»  Mrfsf  lOiibi 
c.  28  [loeal}-*UpoD  demmcr  lo  a  dsdnte, 
for  the  leeafeiy  of  a  rate  under  thk  •et^— B^ 
that  a  par^  oamg  eertain  hniMlngs,  for  ^  p- 
teotion  and  better  enjoyment  of  certain  sMnhM 
necessary  to  the  working  of  m  coal  biim^  vUck 
machines  are  in  and  affixed  to  such  bail£Bgi,ii 
liable  to  the  rate,  although  the  coal  naamm 
not  liable  to  snch  rate,  uMer  the  act  of  psrib* 
ment,  78 

Waterworks — ^An  incorporated  company  for  trnpf/if- 
ing  water  by  meana  of  pipes,  had  obtsiBtd  ij 
grant  from  the  Crown,  the  use  of  a  basm  is  isi 
of  the  royal  parks,  to  be  used  as  the  rcssnov  flf 
the  company,  in  a  certain  mode,  and  under  ew* 
tain  conditions,  at  the  pleasure  of  the  Gnm.*— 
Held,  that  for  the  purpose  of  poor-rate,  the  eoa- 
pany  were  to  be  considered  as  tenants  at  will  of 
the  soil  occupied  by  the  reservoir ;  and  that  thej 
were,  therefore,  rateable  as  occupiers,  98 

Written  Jgreement,    See  Evidence. 

Wnmgfid  Dittreet — ^Where  there  has  been  a  wros|- 
ful  distress  for  poor-rates,  the  application  to  tie 
Sessions,  under  the  41  Geo.  8.  c  23.  s.  8,  for  the 
refunding  of  the  money  obtained  by  such  wrosi- 
ful  distress,  must  be  made  at  the  saase  ScMesi 
at  which  the  rate  is  amended  and  reduced,  46 
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—  V Hauffhley,  56 
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—  V. Surrey,  76 
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—  V.  Oakley,  24 
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AhaiemtHt  o^A^uisanctf— Juried iction  of  the  Court  aa 
to,  95 

Account — not  allowed  to  pertiea  to  fraud,  of  money 
laid  out  in  adrancing  or  committing  it,  76 

Acqui€»einc9 — A  creditor,  not  a  partr  to  the  suit, 
receiving  money  in  satiafaction  of  bis  debt  under 
the  Master's  report,  how  far  bound  thereby,  28 

Ademption*    See  Specific  Legacy. 

Adminitiration  of  AtMCts.  See  Asaets.  Executor 
and  Administrator. 

Adminittrator.    See  Executor  and  Administrator. 

Affidmwk — atroTB  bolbre  onminer  of  Court  of  Cbaa* 
oeiy  in  Irol^,  regular,  185 

i^^rtesMfti— Preliminary  meaaorandnm  for  ft  fature 
agreement.    See  Speciiio  Performance. 

— *— — —  for  Leate — where  lessee  insoWont  before 
lease  granted.    See  Lease. 

AtMmdwMnt.    See  Deoree. 

Application  tf  Jnercated  Rwenue.    See  Charity. 

Al/ipointmtnU    See  Power. 

Appmffintitm  of  Incrtattd  Bents,  See  Failure  of 
Objects. 

if  sreiU— Filings «  Mil  euffieient  evidence  of  the  plain* 
tiff's  assent  to  an  agreement,  of  which  plaintiff 
•cekato eftforao  specHie  performance,  3 

ilsscec-— Legal  and  Equitable — where  a  testator 
directs  his  real  estate  to  be  sold,  snd  the  produce 
to  sink  into  his  personal  estate,  and  then  gives  his 
personsi  estate  to  trustees,  upon  certain  epecifie 
truats,  afWr  pajrment  of  his  debts,  funeral  and 
testamentafy.vxpenees,  the  wllole  fViiid  is  equita- 
ble asssts,  and  -tbil  4ilHtrg9  amounts  to  a  charge 

^^•f  4llila  mt'tmV  estSAe.  «-lf  bibther,  if  there  had* 
been  no  charge  of  debts,  the  produce  of  the  real 
estate  would  have  been  equitable  assets— fifrre, 

■  Distribution  of,  by  a  court  of  equity,  is  not  an 
adjudication  of  the  right  to  those  asaets,  68 
.        See  Executor  and  Administrator. 
Attachment,    See  Practice. 

New  Series,  1L— Index. 


Attorney  and  Solicitor — Charges  to  be  made  by 
country  solicitor  for  business  usually  done  by 
town  agent,  aa  the  examination  of  deeds,  174 

^—  hsving  notice  of  fraud  in  former  dealing 
with  eatate,  affected  with  notice  as  agent  for 
purchaser,  176 

General  account  ordered  of  advances  by 


way  of  loan  by  solicitor  to  client^  206 
i4uMird.    See  Coats.    Arbitration. 

Bankruptcy — Effect  of,  in  extinguiahing  poweri  of 
appointment  vested  in  bankrupt,— (wiu  note  'fn 
aopport  of  the  judgment  of  the  Master  Of  tUe 
Rolla,  in  thia  case),  4 

—  Lessehold  property  bequeathed  for  pbr- 
poses  of  carrying  on  a  trade :  held  not  to  rest  in 
assignees  under  a  commiaaion  of  bankruptcy,  but 
to  go  to  truatees  for  sale  under  the  tmata  of  the 
will,  46 

Deeds  executed  by  a  trader  before  a  eom- 


mission  of  bankrupt  has  issued  againat  him,  for 
the  purpose  of  vesting  his  freehold  and  leasehold 
estates  m  trustees,  in  trust  to  sell  and  pay  debts, 
and  subject  thereto  in  trust  for  himself,  do  not 
smoont  to  sn  act  of  bankruptcy,  without  circum- 
Btances,  on  the  fkce  of  tbe  deeds  or  dehors  the 
deeds,  ehewiu!^  sn  intention  to  defSmt  the  rights 
of  general  creditors,  or  to  give  a  fraudulent  pre- 
ference ;  and  creditora  taking  interests  in  the 
property  so  vested  in  trustees,  by  wsy  of  assign- 
ment from  the  trustees,  and  before  the  bsnk- 
mptcy  of  the  trader,  by  way  of  security  for  their 
debts,  have  a  specific  lien  under  such  assignment, 
which  is  valid  sgainst  the  aaaignees  under  the 
commission,  146 

Beron  and  Feme—Deed  of  separation  not  Talid 
without  some  other  consideration  than  the  agree- 
ment to  live  aeparate,  52 

— -  The  wife  having  separate  estate,  is  able 
to  contract  with  other  peraons,  and  with  her 
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husband,  in  respect  of  that  separate  estate  ;  and 
a  court  of  equity  will  support  such  contracts,  52 

Baron  and  Feme — The  agreement  by  tbe  husband  to 
permit  the  wife  to  enjoy  any  property  she  may 
become  entitled  to  during  the  coverture*  is  a 
sufficient  consideration  on  his  part,  52 

The  settlement  of  a  sum   on  a  wife, 

expressed  to  be  in  bar  of  jointure,  and  in  lieu  of 
dower  and  thirds  at  common  law,  will,  not  exclude 
her  from  her  distributive  share  of  persdnalty,  75 
See  Trustee. 


Bequeit — of  a  purticolar  fund,  ibr  payment  of  debts 
and  legacies  given  by  a  former  will  and  codicil, 
no  exoneration  of  the  rest  of  the  testator's  estate 
from  its  liability,  1 

I         Where  specific,  168 

— —  See  Legacy. 

Better  Equity,    See  Priority. 

Bond — Interest  not  recoverable  beyond  the  penalty 
of,  28 

» Satisfaction  of.    See  Legacy. 

Bonuut  on  Stock — Where  a  bond  is  given  by  way 
of  security  for  replacing  a  sum  of  stock,  and  for 
paying  the  amount  of  dividends  and  interest  in 
the  meantime,  all  bonuses,  by  way  of  addition  to 
tbe  principal  of  the  stock,  will  belong  to  the 
lender,  and  considered  as  included  in  such  bond, 
107 

Qkaritahle  Purfioies — Gift  for— constraction  of,  35 

— —  See  failure  of  Objects.  Multifariousness. 

Charity — From  tbe  construction  of  letters  patent 
governing  the  hospital  of  King  James  in  Colches- 
ter, and  language  used  therein,  held  by  the  Lord 
Chancellor,  (reversing  the  judgment  of  the  Master 
of  the  Rolls,  contra),  that  the  master  of  such  hos- 
pital, and  not  the  poor  almsmen  thereof,  whose 
stipend  was  fixed  by  such  charter  at  59s.  each  a 
year,  was  entitled  to  all  increase  of  revenue,  58 

^— —  See  Parties. 

ContideratiMi — On  the  occasion  of  the  death  of  a 
person,  intestate,  and  without  wife  or  children,  in 
one  of  tbe  colonies,  a  deed  was  executed  between 
the  parents  and  brothers  and  sisters  of  tbe  intes* 
tato,  by  which  it  was  recited,  that  the  intestate 
was,  at  bis  death,  possessed  of  real  and  personal 
estate,  and  tbe  real  estate  was  settled,  in  consi- 
deration of  the  settlement  of  the  personal  estate, 
by  the  eldest  brother  as  heir-at-law ;  and  the  per- 
sonal estate,  together  with  other  property  of  the 
father,  was  settled  by  the  father  as  sole  next  of 
kin,  in  consideration  of  the  settlement  of  the  real 
estate.  The  intestate,  as  it  afterwards  appeared, 
had  no  real  estate : — Held,  that  the  possibility  of 
there  being  real  estate  was  a  valuable  considera- 
tion, sufficient  to  support  the  settlement  against 
the  father,  1 55 

Contempt — Publishing  a  handbill  cautioning  persons 
from  purchasing  of  a  defendant  certain  goods,  on 
the  ground  of  an  injunction  having  issued  to  re- 
strain their  disposal — no  contempt  where  injunc- 
tion bondjide,  31 

Contract — A  merchant  in  Havannah  agreed  to  pay  a 
debt  due  from  him  to  correspondents  in  London^ 
by  the  "  first  consignment  of  produce  he  should 
make  to  this  country."  A  cargo  of  tobacco,  in  a 
vessel  chartered  to  proceed  to  Cowes,  in  the  Isle 
of  Wight,  for  orders,  and  thence  to  a  port  on  the 


continent — ^held,  not  to  be  within  the  temis  oftlis 
agreement,  150 
Copyhold — descending  on  heir  puses  by  his  viU 
before  admittance,  189 

—  See  Devise. 

Costs-^  An  ag^reement  generally  to  pay  coats,  is  aa 
agreement  to  pay  taxed  costs,  49 

—  A  person  having  paid  the  costs  of  a  party 
under  an  agreement,  without  first  requiring  a  tax- 
ation, may  apply  to  the  Court  afterwards,  and  g«C 
the  bills  taxed,  49 

— ^  4^'bfll  of  costs  between  solicitor  and  dieot, 
where  the  amount  of  it  has  been  ascertained  by 
an  arbitrator,  under  an  agreement  for  a  refersaoe, 
cannot  afterwards  be  referred  to  the  Master  for 
taxation;  the  award  of  the  arbitrator  being  fiaal 
as  between  tbe  parties,  120 

—  Where  plaintiff  ordered  under  3l8t  order  to 
pay  taxed  costs  on  allowance  of  pleas,  and  fnrtfasr 
taxed  costs  of  suit,  160 

._  on  matter  of  fact,  or  smonnt  of  oompensalioa, 
no  appeal  from  Master's  taxation,  174 

•^—  Application  to  tax,  and  to  stay  proceedings  at 
law,  may  be  made  after  action  commenced,  185 

■  of  suit,  occasioned  by  fraud  of  executsr  or 
trustee.    See  Executor. 

Covenanf— Release,  by  implication,  of  mntoal  cove- 
nants.   See  Release  by  Implication. 

Debtor  and  Creditor— A  person  effiscting  an  iisa^ 
ranee  on  his  debtor's  life,  for  the  amount  of  thi 
debt,  and  paying  the  premiunas  on  the  policy,  ast 
entitled  to  more  than  what  he  baa  czpendod, 
where  tbe  increased  value  of  the  pqliey  exessdl 
the  amount  due,  unless  an  intention  to  that  e^ 
is  shewn,  55 

■  A  debtor  can  only  receiTe  dividends  on 
the  sum  actually  due  at  the  date  of  the  Master^ 
report,  and  not  on  tbe  debt  as  proved,  ai  ths 
report  speaks  from  its  date,  79 

See  Bankrupt  and  Insolvent. 


Debts,    See  Assets  I^gal  and  Equitable, 
tor  and  Administrator. 

Decree — amended,  without  petition,  where  Dtsu 
written  for  **  Dennis,"  160 

—  Specific  sums  named  in  decree  to  be  paid  to 
certain  parties,  altered  under  45th  Order,  bf 
directing  payment  in  proportions,  190 

Deeds — Examination  of.  See  Attorney  and  Soli- 
citor, 

Descent.    See  Devise.    Copyhold. 

Demurrer — Where,  on  the  fiiice  of  tbe  bill,  it  sppisn 
that  more  than  six  years  bsTO  elapsed  sioee  ibt 
cause  of  action  accrued,  the  defendant  may  takf 
advantage  of  the  Statute  of  Liaaitations  by  do* 
murrer,  1^3 

■  See  Parties. 

DepotitioHt.    See  Evidence.    Witness. 

Devise  —  Devise  of  real  and  personal  estate  to 
trustees,  in  trust  to  pay  tbe  kitsrest  and  ycariy 
produce  to  A  for  life,  and  after  her  death  to  ees- 
vey  the  same  to  all  and  eveij  the  child  wA 
children  of  A,  and  their  heirs  as  tenants  is  oosi* 
mon,  and  not  as  joint  tenants ;  but,  in  case  A 
shall  happen  to  die  without  leaving  any  dnld  or 
children,  or  issue  of  such  cbikl  or  cbHdits,  ssd 
on  fiiilure  thereof,  then  over: — Held,  tint  A  wok 
a  life  estate,  and  tbe  obfldnn  the  iwiaudm  is 
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Tee,  with*  an  execntory  devifd  orer,  in  case  of  the 
death  of  A  without  children  or  iuue  of  children, 
102 

Veviu — Under  a  dense  of  a  copyhold  estate,  and  of 
all  the  rest,  residue,  and  remainder  of  the  tes- 
tator's estate  and  effects,  whatsoever  and  where- 
soever, real  and  personal,  upon  trust  for  the  tes- 
tator's widow  for  life,  and  then  upon  trusts 
wholly  apph'cable  to  the  personal  estate,  copyhold 
property  held  to  pass,  and  to  be  subject  to  the 
trusts  of  the  residuary  estate,  and  not  to  be  con- 
fined to  the  trusts  for  the  life  of  the  widow,  110 

I  Where  leaseholds  pass    though    limitations 

applicable  only  to  freehold  estate,  168 

—  Quality  of  estate  not  altered  by  devise  to  heir, 
with  executory  devise  over;  therefore,  heir  taking 
on  failure  of  executory  devise,  in  by  descent, 
163 

"         Conversion  of  real  into  personal  estate,  197 
»         for  payment  of  debts.     See  Exoneration  of 

Personal  Estate.    Copyhold.    Power. 
Dhclaimir,    See  TrusL    Trustee. 
Ducrftion,    See  Trust.    Trustee. 
Vusolution  of  Partnership,     See  Injunction. 
Diitributions — Who  take  under  Statute  of,  197 
VUtrilmtiot  Shan,    See  Baron  and  Feme* 

Evidence — A  public  document,  which  the  plaintiff 
had  proved  having  come  into  the  hands  of  the 
defendant,  may  be  produced  as  evidence  for  the 
defendant,  22 

— —  Entries  in  the  books  of  parish  overseers  of 
sums,  therein  stated  to  be  for  rates  payable  in 
respect  of  a  modus,  admissible  as  evidence  of 
modus,  22 

-.-.  Whether  depositions  are  sufficient  notice  to  a 
party  to  produce  an  original  document,  so  as  to 
let  in  secondary  evidence — quitre,  39 

_.  Where  a  new  trial  has  been  directed,  and  the 
terms  of  the  issue  varied,  though  substantially  the 
same  as  before  ordered — on  motion  that  the  evi- 
dence  of  a  witness  on  the  former  trial,  who  had 
since  died,  might  be  used  on  the  new  trial,  56 

_.  See  Assent.    Witness. 

£xttmtiia<ioii  of  Witneu  Abroad.    See  Witness. 

JBxecutar — Liability  of— An  executor  taking  a  trans- 
fer of  stock  during  his  testator's  life,  with  the 
knowledge  that  it  was  a  trust  fund,  in  his  capa- 
city of  executor,  held  liable  to  the  cestui  que 
trusts.  So,  if  an  executor  continues  to  pay  an 
annuity  which  his  testator  paid  during  his  life, 
for  seven  yeara  after  the  death  of  the  testator,  he 
cannot  then  refuse  to  continue  the  payments  for 
want  of  assets,  but  will  be  held  personally  liable 
to  the  annuitant's  claim,  on  account  of  his  laches 
in  not  sacertaining  what  the  rights  of  the  annui- 
tant were,  93 

—  The  Court  will  not  g^nt  an  injunction  and 
receiver  against  executors  who  have  obtained 
probate,  on  the  ground  of  proceedings  in  the  Ec- 
clesiastical Court  to  recall  probate,  123 

See  Legacy. 
.  A  purchase  of  the  reversion  in  fee  by  the 
executor  of  the  mortgagee  for  a  term  of  years-r 
held  to  be  a  purchase,  subject  to  the  trusts  of  the 
win,  under. the  circumstances,  on  the  ground  that 
the  purchase  was  made  out  of  the  testator's.aa- 
MU,  135 


Eseeutor — An  executor  or  trustee  will  be  fixed  with 
costs  of  a  suit,  where  the  suit  has  been  occasioned 
by  fraud  in  his  conduct,  135 

—  Testator's  debts  "  to  be  paid  by  his  execu« 
tors,"  chargeable  upon  all  property  given  to  exe- 
cutors ioindy,  but  not  on  real  estate  devised  to  his 
son,  who  is  one  of  his  executors,  203 

—  See  Assets.    Legacy.    Trustee. 
Exoneraiion  of  Perianal    Estate  —  Devise  of  real 

estates  to. trustees  to  be  sold,  and  out  of  the  pro- 
duce, in  the  first  place,  all  testatrix's  just  debts, 
&c.  to  be  paid,  with  devise  of  residue  of  real  and 
personal  estate  on  trusts — held,  not  to  amount  to 
an  exoneration  of  the  personal  estate  from  its 
liability  to  debts  as  the  primary  fund;  the  will 
containing  a  discretionary  power  to  the  trustees 
to  postpone  the  sale  of  the  real  estate  till  after  the 
deaths  of  devisees  for  life,  104 
■  A  testator,  by  his  will,  directs  his  trus- 

tees and  executors,  by  mortgage,  sale,  or  demise 
of  certain  copyhold  lands,  to  raise  2,000/.  for 
payment  of  certain  specific  debts,  "  and  also  all 
such  other  debts  as  might  be  due  and  owing  from 
him,  at  the  time  of  his  decease ;"  and  he  gives 
"  all  the  rest,  residue,  and  remainder  of  his  estate 
and  effects,  real  and  personal,  whatsoever  and 
wheresoever,"  to  his  wife,  her  heirs,  executors, 
and  administrators: — Held,  that  the  personal 
estate  was  exonerated,  to  the  extent  of  the  2,0004., 
from  its  primary  liability  to  the  payment  of  debts, 
113 

See  Legacy. 


EjLtinguiihmetu  of  Power,    See  Bankruptcy. 

Failure  of  Objects — A  custom  in  London  for  the 
lord  mayor  to  issue  precepts  to  the  different  com- 
panies to  lay  in  com  for  the  supply  of  the  London 
market,  having  ceased — held,  where  a  certain 
annual  sum,  and  also  all'the  residue  of  the  rentsof 
an  estate  (after  making  that  and  certain  other  an- 
nual payments),  had  been  given  to  a  London  com- 
pany *''for  the  increase  of  their  stock  of  com  for 
the  London  market,"  that,  although  the  custom 
had  ceased,  the  gift  was  for  the  benefit  of  the 
company,  33 

Feme  Covert.  See  Baron  and  Feme.    Settlement. 

Fines  and  Recoveries,    See  Lunatic. 

Foreclosure.    See  Mortgage.    Priority. 

Frauds — Statute  of— a  mortgage  debt  not  an  interest 
in  land  under,  215 

Fraudulent  Conveyance — set  aside  without  notice 
proved  against  all  parties  concerned,  176 

Guardian — not  allowed  funeral  expenses  oatofafund 
given  for  his  ward's  maintenance,  41 

Heir — Where  he  takes  by  dsKent,  and  not  by  de- 
vise, 163 

Heirs — How  constraed  in  equity,  212 

Husband  and  W\fe,  See  Baron  and  Feme.  Settle* 
ment. 

Implication — Release  by.     See  Release. 

of  life  interest  by  survivorship.  See  Le- 
gacy. 

Incumbrances,    See  Priority. 

Infant — In  a  bill  filed  to  obtain  a  transfer  of  s^k 
from  an  infant  trustee,  under  1  Will  4.  cap.  60, 
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tbe  decree  must  contain  not  onlj  an  order  to  trans- 
fer, but  a  declaration  that  tbe  infant  is  a  trustee, 
24 

Ityunetioii'-'h  legal  creditor  on  an  estate,  wbicb 
bad  been  distributed  under  tbe  direction  of 
tbe  Court  of  Cbancery,  would  be  restrained  by 
injunction,  from  suing  tbe  executor  or  administra- 
tor in  a  court  of  law  ;  and  temble,  tht^i  a  plea  of 
pUne  administravit  would,  under  such  circum- 
stances, be  a  good  plea,  68 

_^—  On  dissolution  of  a  partnersbip  between 
two  sleeping,  and  one  managing,  partners  (nur- 
serymen), and  bill  filed  for  taking  partnersbip 
accounts,  &c. ;  an  issue  was  directed  to  try  wbe- 
ther  tbe  partnersbip  deed  was  usurious  or  not  A 
motion  for  an  injunction  and  a  receiver,  against 
tbe  managing  partner,  refused,  in  consideration  of 
tbe  nature  of  tbe  business,  158 

.  See  Nuisance.    Executor. 


Imolvent — 7  Geo.  4.  c.  57.  a.  26.  does  not  apply  to 
tbe  case  of  a  provisional  assignee  defendant,  56 

.         Wbat  to  be  considered  a  voluntary  conveyance 
under  7  Geo.  4.  c.  57.  s.  32,   19 
■       Wbere  be  may  file  bill  against  purcbaser  of 
his  property  without  alleging  refusal  of  assignee 
to  join,  176 

_  Tbe  want  of  creditors*  consent  to  suit,  required 
by  tbe  Insolvent  Act,  cannot  be  taken  advan- 
tage of  by  tbe  debtors  to  the  estate,  against  whom 
proceedings  are  instituted,  17 

Jnfenfion— Construction  of  limitations,  inconsistent 
witb,83 

.  Particular  intention  must  give  way  to  general 
intention  expressed  in  tbe  same  deed,  77 

Interest,    See  Legacy. 

Judgment,  Lien  qf^-A  judgment  creditor  has  no 
claim  on  a  fund,  tbe  produce  of  land  over  wbicb 
a  discretionary  power  of  sale  is  given,  and  which 
is  limited  to  the  debtor  in  default  of  sale  if  the 
power  should  at  any  time  be  exercised.  Thus, 
wbere  lands  were  limited  to  trustees,  in  trust  to 
sell  at  discretion,  and  to  pay  certain  debts,  and 
to  pay  tbe  surplus  of  the  monies  to  B,  and  in  de- 
fault of  sale,  the  lands  were  limited  to  B.  in  fee : 
— Held,  that  B's  judgment  creditors  could  claim 
no  lien  on  tbe  produce  of  tbe  lands  when  sold,  84 

Jurisdiction — A  report  of  the  Master,  that  a  bond 
was  voluntary,  being  excepted  to,  the  question 
came  before  tbe  House  of  Ix)rds,  on  appeal  from 
the  Rolls  Court ;  the  House  of  Lords  confirmed 
the  Master's  report,  and  the  Master  of  the  Rolls 
held,  that  he  was  bound  by  that  decision,  and 
could  not  admit  the  question  to  be  further  argued; 
though  be  permitted  a  new  bill  to  be  filed,  in  order 
that  a  defence,  arising  out  of  tbe  decision  of  the 
House  of  Lords,  might  be  set  up,  115 

■  Lords  of  the  TTreasury  stakeholders  only  in 
respect  of  compensation  on  abolition  of  office  of  side 
clerk  of  the  Exchequer,  and  therefore  not  exempt 
from  jurisdiction  as  public  functionaries,  181 

■  See  Nuisance. 


Laches,    See  £zecotor» 

Lawful  Representatives — in  a  codicil,  held  to  extend 

to  all  descendants,  212 
lifojf— Wbere  there  was  an  agreement  for,  and  the 

lessee  became  insolvent  before  the  lease  granted : 


— Held,  that  his  assignee  was  entitled  to  the  be- 
nefit of  the  lease,  85 

Leasehold,    See  Devise. 

Legacy — Where  a  specific  legacy  of  stock  it  giYea, 
the  legacy  is  adeemed  by  a  diange  of  stock  ibr 
any  purpose,  15 

• Where  a  legacy  is  given  to  a  child  simply,  tod 

afterwards  upon  marriage  the  portion  is  settled, 
the  legacy  is  adeemed— secus,  in  what  eases: 

'  for  the  joint  lives  of  A  and  B,  and  after  their 
decease  to  C,  is  a  gift  for  the  joint  lives  and  tbe 
life  of  the  survivor,  25 

—  to  executors  revoked  under  circumstances.  40 

—  Expenses  of  transmission  of,  firom  abroad,  who 
to  bear,  21 

—  Bequest  to  A  and  her  children  to  be  paid  tt  t 
specified  time.  If  there  are  no  children  at  tbe 
time,  A  takes  absolutely,  41 

— ~-  A  testator  bequeathed  his  stock  in  trade  to  )as 
wife  and  son,  whom  be  aothoriaed  to  carry  on  bis 
business  for  their  own  benefit  on  his  leasehold 
premises ;  but  in  case  of  disputes  arising  between 
them,  and  tbe  business  being  discontinued,  be 
gave  such  lease  and  stock  in  trade  to  trustees  for 
sale,  the  produce  to  be  held  on  tmsts,  &c.  Tbe 
wife  and  sou  became  bankrupts :  and  held,  that 
the  leasehold  did  not  pass  to  the  assignees,  46 

.  held  not  a  satisfaction  of  a  bond  given  by  a 
father  on  his  daughter's  marriage,  to  secure  her 
portion  under  tbe  circomstances,  74 

A  testator  bequeathed  to  his  wife  fnmitnre, 

&c.,  in  his  house  A  B^>the  lease  of  the  booee 
expired  before  bis  death,  and  some  of  the  fumitare 
was  sold,  and  some  removed  to  C  D — HeKl,  that 
the  widow  was  not  entitled  to  what  remained,  73 

—  Testator  bequeaths  a  legacy  to  his  daughter, 
and  devises  to  his  son,  after  tbe  death  of  his  wife, 
certain  real  property,  charged  with  the  payment 
of  the  legacy — the  legacy  held  to  carry  interest 
from  the  end  of  a  year  after  tbe  death  of  the  tes- 
tator, 141 

—  Specific  legacies  of  stock,  and  a  declaration, 
that  in  case  of  the  death  of  any  of  tbe  legatees  in 
the  testator's  lifetime,  his  legacy  shall  go  and  be 
paid  to  his  executors  or  administrators.  One  of 
the  legatees  dies,  having,  by  her  will,  appointed 
executors,  and  having  made  a  residuary  bequest 
of  her  personal  estate  : — Held,  that  tbe  residnsiy 
legatee  under  the  will  takes,and  not  tbe  execumrs, 
beneficially,  nor  the  next  of  kin  under  the  Sutats 
of  Distributions,  142 

■  ■  ■  Construction  of,  "  to  devolve  upon**  chihlreB 
of  legatee,  167 

.  Gift  of  tbe  residue  in  given  proportions  to  two, 
not  altered  in  character  by  codicil,  directing,  ibat 
in  case  those  proportions  should  exceed  a  certain 
sum,  all  beyond  should  be  equally  divided  wiib 
a  third,  185 

—  "  to  each  child  that  may  be  bom,"  does*POt 
apply  to  children  bom  after  teatator's  deatb, 
202 

— ^  of  stock  to  legatees  "  or  their  heiri  respectife- 
Ij/'  good,  though  some  die  in  testator's  UfiKine; 
who  take,  212 

——  bequest  of  residue  to  two,  one-half  to  one  sad 
one-half  to  the  other,  and  on  their  deaths  raspec- 
tively  to  their  heirs — how  construed,  212 

«— »  See  Servant. 


CHANCERY. 


Le^l  and  EquitahU  Rigktt^-Aioth  equally  respected 

ID  equity,  and  equailj  available,  68 
Legal  Repreuntatlvei — where  "next  of  kio,"  173 
Limitatiaus.    See  Demurrer, 
LU  Pendens — Decree  tbat  a  bill  filed  to  iropeacb  a 

▼endor'i  title  should  be  taken  proconfesM^,  binding 

on  a  purchaser  entering  into  a  contract  after  the 

filiog  of  tbat  bill,  S5 

■  The  doctrine  of  lit  pendenM,  applies  to  all 
alienations  during  the  pendency  of  a  auit,  whether 
immediate  by  a  party  to  the  suit»  or  mediate,  by 
persona  parchasing  from  thoao  claiming  under 
parties  to  the  suit.  Thus,  where  a  trustee,  with 
power  of  sale,  and  his  receipts  to  be  sufficient  dis* 
charges  to  purchasers,  sold,  aAer  a  bill  filed  against 
him,  not  onlv  alienation  by  him  to  parties  who 
bad  no  knowledge  of  the  suit ;  but  also  mortgag^a 
made  by  these  parties  to  others  having  no  koow- 
ledge  of  the  suit,  were  held  within  the  role,  41 

Xutia£ic-i-Committee  of,  may  levy  a  fine  or  suffer  re- 
covery, under  1  Will.  4.  c.  65.  s.  28— where,  12 

MatOr  and  Servant,    See  Servant. 

lf0N«y<— By  the  word  "money/'  stock  will  not  be 
held  to  pass  in  a  will,  unlcM  the  context  shews 
an  intention,  15 

—  Rules  aa  to  refunding  money  ordered  by  de- 
cree to  be  paid  to  trustees,  178 

Mortgage — A  second  mortgagee  taking  a  release  of 
the  equity  of  redemption,  and  covenanting  with 
the  mortgagor,  to  pay  off  the  first  and  third  mort- 
gages, is  not  entitleid  to  have  bis  mortgage  paid 
before  the  third  mortgagee,  45 

■■  Redemption  of  mortgages  of  two  distinct 

estates,  in  the  bands  of  one  person  sepsntely,l6l 

Mortgagee — sale  by,  set  sside,  where  clerk  of  mortga- 
gee's solicitor  employed  by  purchaser  to  bid,  195 

■  where  mortgagee  held  entitled  to  the  mort- 
gage money  lent  by  another,  f  15 

See  Priority.    Trustee. 


MuUifarioumeu — The  rule  of  practice,  thst  the  ob- 
jection to  the  bail  for  multifariousness,  cannot  be 
made  at  the  hearing,  is  not  s  rule  to  bind  the 
Court,  but  only  applies  as  between  the  parties  to 
the  suit,  146 

—  See  Pleading. 

Kew  Dtf/cnrt— As  to  the  setting  up  of,  after  an  ap- 
peal to  the  House  of  Lords,  arising  out  of  that  de- 
cision.   See  Jurisdiction. 

Next  of  Kin — Decree  of  a  court  of  equity*  in  an  ad- 
ministration suit,  does  not  establiah  toe  rights  of 
the  persons  claiming  as  next  of  kin,  69 

'  See  Asseu,  and  Legal  Representatives,  whe- 

ther beneficially  entitled.    Legacy. 

Notice,    See  Priority. 

Nuitanee — Order  to 'restore  a  canal,  which  had  un- 
dergone improvements  and  alterations,  to  the  siste 
in  which  it  wss  when  firet  completed — refused,  95 

— ^  Jurisdiction  of  the  Court  as  to  abatement  of 
nuisances,  95 

Porfifi— On  a  bill  by  a  trustee  of  a  sum  secured  by 
a  policy  of  insurance  to  compel  the  person,  on 
whose  life  the  assurance  was  effected,  to  replace 
the  sum  assured,  which  he  hsd  lost  by  fraudulently 
surrendering  the  policy  for  value  to  the  assurance 
•ociety— held,  on  demoner,  tbat  the  eeiliit  qui 


trutti  should  have  been  partie%  but  demurrer  al- 
lowed without  costs,  98 
Parties — A  gift  wss  made  to  the  Merchant  Tailora' 
Company,  upon  trust  to  lend  it  out  on  interest  to 
members  of  the  company,  and  to  pay  over  the  in- 
tercat  to  the  Mercera'  Company ;  seven  other 
similar  gifts  were  made  by  other  peraons  wholly 
for  the  benefit  of  the  Merchant  Tailora*  Company ; 
and  one  information  was  filed  against  the  Merchsnt 
Tailors' Company,  to  which  the  Mercera*  Company 
were  not  parties ;  demurrer  for  multifariousness 
overruled  aa  to  the  seven  Isst  charities,  but  de- 
murrer for  want  of  parties  allowed  as  to  the  lint 
chsritv,  22.    See  s.  e.  193 

—  Where  surplus  of  produce  of  sale  of  mortgsged 
property  directed  to  be  paid  over  to  mortgagee  of 
other  property,  he  is  a  necessary  party  to  a  bill  to 
set  aside  the  aale,  195 

—  See  Inaolvent. 

Partner — Crediton  may  go  against  estate  of  de- 
ceased partner  in  the  fint  instance,  190 

—  See  Injunction. 

Pauper — The  inability  to  pay  SO«.in  the  pound,  la 
not  sufilcient  ground  for  supporting  an  order  to 
sue  informd  pouperU;  and  an  order  to  that  etSocU 
being  obtained  ex  parte,  was  set  aside,  because 
the  pauper  was  caiTyin|f  on  a  buainess,  though 
his  sffidavit  stated  that  hu  capital  was  a  borrowed 
one,  124 

Payment  rf  Money  out  (f  QoutX — Motion  for  retain- 
ing sbsres  in  insurance  company  in  court  pending 
sppeal,  refused,  161 


See  Trustee. 

Demurrer.     Limilatioiia. 


Penalty.    See  Bond. 

Personal  Representative, 

Pleading,     See  Costs. 
Psrties. 

Plane  Adminittravit,    See  Injunction. 

Policy  of  Insurance,    See  Debtor  and  Creditor. 

Power  "A,  being  entitled,  as  one  of  a  class,  to  part 
of  a  fund,  in  the  event  or  for  default  of  any  ap- 
pointment, in  the  settlement  msde  on  her  msr- 
risge,  directs,  that  what  the  ahall  eventually  be 
entitled  to,  out  of  that  fund,  shall  be  held  by  the 
trustees  of  the  settlement,  upon  trusts  for  the  be- 
nefit of  her  husband  and  children.  An  appoint- 
ment is  afterwards  made  of  the  fund,  by  which 
A'a  share  is  appdnted  to  the  trustees  of  that  set- 
tlement on  the  trusts  of  the  settlement :— Held, 
that  such  appointment  is,  substantially,  an  ap- 
pointment to  A,  and  good  in  equity.— And  eemble, 
that  such  appointment  would  be  supported  in  fa- 
vour of  persons  not  coming  within  the  consider^ 
ation  of  marriage,  10 

—  Case  directed  to  a  court  of  law,  to  try  whether 
execution  of  a  power  valid ;  though,  if  defective, 
the  Court  would  supply  the  defect,  36 

Where  donee  of,  held  to  take  a  fee  simple,  187 

Execution  of,  where  fund  is  changed,  208 

■         See  Discretion. 

Practice^ An  order  for  time  to  answer  after  attach- 
ment sealed,  irregular,  103 

-^—  A  party  obtaining  an  order  for  an  attachment, 
is  to  use  his  best  endeavounto  execute  it  without 
delay,  103 

—  See  Costs.    Decree.    Parties.    Witneii. 
Prienty— Priority  in  point  of  time  alone,  as  between 

equitable  incumbranoen,  will  not  create  a  better 
equity,  nor  give  precedence  to  one  over  another ; 


ri 


INDBX. 


and  all  secarities  wbioh  are  sufficient  to  create  an 
equitable  charge  are  equally  reipected  in  equity* 
howerer  informally  they  may  be  framed.  But  the 
first  of  two  eouitable  incumbrancers,  who  gives 
notice  of  bis  claim  to  the  legal  owners  of  the  pro- 
perty, so  as  to  fix  purchasers  from  them  with  no- 
tice of  their  equities,  will  obtain  a  better  equity 
In  respect  of  that  notice,  and  will  thereby  obtain 
iirioritj,  though  his  security  should  be  the  latest 
In  point  of  time,  84 

Priority,    See  Mortgaged 

Proof  rf  Debt  in  Equity,    See  Debtor  and  Creditor. 

Jleenver — The  Court  will  not,  in  general,  on  minute 
circumstances  bterfere  with  the  Master's  appoin t- 
ment  of  a  receiver,  but  will  do  so  on  principle, 
75 

-  See  Executor. 

Release — By  implication,  A  and  B  on  making  par- 
tition, which  was  confirmed  by  act  of  parliament, 
had  mutually  covenanted  to  use  tbeir  respective 
lots  in  a  particular  manner.  B  had  af^rwards, 
but  with  the  consent  of  A,  deviated  from  the  terms 
of  the  covenant,  in  the  use  of  his  lot ;  and  this  de- 
yiation  continued  for  many  years  under  B,  and 
those  claiming  under  biro.  On  the  application  of  a 
party  claiming  under  B,the  Court  refused  toenforce 
the  covenant  against  a  party  claiming  under  A,  to 
restrain  him  from  usine  his  lot  in  any  way  he 
pleased,  on  the  ground,  that  the  conduct  of  the 

-  parties  was  an  implied  dispensation  witb  the 
terms  of  the  covenant,  126 

Remuneration — by  executor.    See  Trustee. 
Revocation,    See  Will. 

Satitfaetion  of  Bond.     See  Legacy. 

Separation  Deed,    See  Baron  and  Feme. 

Sertant — paid  weekly,  employed  for  the  year,  not 
within  oeqoest  of  a  year  s  wages  to  all  testator's 
servants,  162 

Settlement — Waiver  of— Held,  by  the  Master  of  the 
Rolls,  that  an  agreement  made  by  a  husband,  after 
marriage,  to  settle  half  his  wife  s  fortune  on  her- 
self, is  not  a  voluntary  agreement,  but  amounts  to 
a  purchase  of  the  wife's  equity,  both  on  authority 
and  principle,  and  cannot  be  waived  by  the  wife 
to  the  prejudice  of  her  children ;  but,  contra,  Lord 
Brougham,  99 

Specifier  erf ormanee'—of  tin  agreement,  that  appeared 
to  be  only  a  preliminary  foundation  for  a  future 
agreement,  refused,  137 

Statutet,  Coiistruction  of—\  Will.  4.  0.  65.  8.  28,  12 

1  Will.  4.  c.  60.  s.  8,  16 

Taxation  of  Costs.     See  Costs. 

Triutee — A  mortgagee  not  a  trustee,  within  1  Will. 

4.  t,  60,  until  the  mortgage  money  is  paid,  16 
■        A  trust  estate  does  not  vest  in  the  devisee  in 

trust  against  his  will ;  and  a  deed  of  disclaimer  is 


only  neeenaiy  sis  eyidence  of  tbe  fact,  and  so  ti 
to  rebut  the  contrary  presumption. 

Trustee — Executor  and  trustee  under  a  will,  not  bit* 
ing  formally  renounced  or  disclaimed ,  is  not  ebai|6- 
able  as  a  trustee,  merely  because  be  assists  the 
executrix  in  the  disposition  of  the  property,  where 
by  his  conduct  he  clearly  shews  bis  mtentioa  not 
to  act,  50 

i— —  A  trust  **  to  levy  and  raise  any  sani  or  sums 
not  exceeding  2,500{^  as  the  tmateea  should  think 
fit,  for  the  purpose  of  forming  a  capital  to  enable 
B  to  commence  businees"— is  a  discretioii  which 
the  Court  cannot  exercise,  and  which  cannot  bt 
taken  advantsge  of  by  creditors  on  the  insolvsacy 
of  A,  76 

— —  A  sum  of  money  giyen  to  a  hnaband  npon  trait 
to  pay  the  proceeds  to  his  wife  during  her  life, 
and  in  default  of  her  appoindnent  to  pay  thes^ 
to  her  personal  representatives,  he  neld  A  msrs 
trustee,  with  no  benefidal  interest  in  tbe  fund,  76 

-— -  What  constitutes  a  trustee,  and  prevents  re- 
moval of  party  at  tbe  will  of  persons  interested  ia 
trust  property,  205 

Resulting  trust,  under  statnte  of  Frauds,  mty 

be  rebutted  as  to  part  only,  215 

See  Infant    Money.    Lis  Pendens. 

Uncertainty— Gid  over,  on  the  happening  of  a  cer- 
tain contingency,  **  to  such  persons  as  snail  then 
be  entitled  to  my  personal  estate"— void  for  un- 
certainty, where,  2 

Vendor  and  Purchaser,  See  Fraudulent  ConVeyssee. 

Mortgage.    Lis  Pendens. 
Voluntary  Conveyance,    See  Insolvent. 
Voluntary  Deed,    See  Consideration. 

TT/M— ConstrucUon  of— Where  a  devise  in  a  will  u 
clear  and  express  by  itself,  tbe  subsequent  parts 
of  the  will  cannot  be  looked  at  for  tbe  purpoM  of 
creating  a  doubt  on  what  is  clear  and  plain  io  it- 
self, but  it  is  to  be  construed  so  that  it  may  stand 
with  the  express  devise  in  the  former  part  of  the 
will.  102 

— ^  Revocation  of  will  and  former  codicils— Cass 
of  testamentary  paper  amounting  to,  14 

■         See  Devise  and  Legacy. 

Witness — Tbe  affidavit  in  support  of  a  motion  to 
examine  witnesses  abroad,  if  there  is  a  primd fecit 
necessity  upon  the  bill,  need  not  name  the  wit- 
nesses, nor  the  points  to  which  they  are  to  be  ex- 
amined, 73 

The  Court  will,  on  special  circumstances,  order 

a  witness,  who  has  been  examined  as  a  witness  la 
the  cause  before  the  examiner,  to  be  examinsd, 
after  the  hearing  before  tbe  Master,  on  the  ssofs 
matter,  where  it  is  essential  for  the  purposes  of 
justice ;  but  the  circumstances  must  be  veiy 
special,  143 


[vii] 
EXCHEQUER  IN  EQUITY. 


Cmtraet — RaidndmMt  of,  for  firaudaleDt  misrepie- 
sentatioii.  A  contract  for  the  tale  of  iron  mmeg 
reidnded,  on  the  ground  of  fraodolent  mii-state- 
menta,  made  by  and  within  the  knowledj^^  of  the 
vendor;  and  ao  reacinded,  notmthatandio^  poa- 
aeaaion  had  been  taken,  the  mines  worked,  and 
other  acta  of  ownerahio  exercised  bj  the  purcha- 
sers, and  aome  acta  had  been  done  bj  them  in  con- 
firmation of  the  purchaae  :— effect  of  such  readnd- 
ment,  and  pnrohasera'  right  to  propertjr,  which 
paaaed  from  them,  on  the  execution  of  aooh  con- 
tract, where  the  aame  can  be  identified,  1 

Ditim — An  estate  created  for  the  performance  of 
certain  trusta,  remains  rested  in  the  trustee,  so 
long  sis  any  object  of  the  truat  may  spring  up, 
though,  for  the  present,  all  the  purposes  of  the 
trust  hare  been  satisfied.— >Where  teetatorgave 
his  estate  and  effects  to  his  brother,  T  D,  in 
trust,  for  a  nephew  and  nieeea  named  in  the  will, 
and  if  T  D  ahould  hare  children,  then  his 
children  to  have  equal  shares  with  the  nephew 
and  nieces  mentioned ;  T  D  to  pay  for  their  edu- 
cation, and  maintain  them,  if  any  la  wanted,  "  he 
fwying  himself  for  any  trouble  he  majr  be  at,  and 
iringatfreecoatin  the  house  I  now  occupy,  keeping 
S,  my  serrant,  if  tbej  can  agree,  if  not,  to  give  her 
If.  per  week  for  lifo"  :-*Held,  that  the  nephew  and 
nieeea  named,  were  entitled  to  the  rents  and  pro- 
fita  of  the  estate,  when  the  youngest  came  of  age ; 
but  that  a  child  or  children  bom  of  T  D  afterwards, 
would  be  entitled  to  share  equally  in  the  future 
rente  and  profita,  from  the  time  of  their  reapective 
births:  that  the  provision  as  to  education  and 
maintenance  extended  to  them  ;  and  that  it  was 
not  the  intention  of  the  testator,  that  hia  brother 
T  D  should  giro  up  the  house  oo  the  youngest 
oisce  attaining  twenty-one,  tt 

Fraudukmt  Mitreprtuniatwu    Sea  Contract. 

Itfjunetion,    See  Contract. 
tManti0tL    See  Will. 


Long  AnnuUitu    See  Will. 

Mortgagi — Demise  of  intereat  of  reveraiooer  for  t 
term  of  500  yeara,  subject  to  redemption  oo  pay- 
ment of  principal  and  intereat  of  mortgage  money 
at  an  onlimitea  time,  with  ootenant  to  pay  aame 
on  demand,  and  until  payment,  mortgagee  to 
enter— mor^;agee  cannot  foreclose,  18 

Partitt — Where  a  contract  had  been  entered  into  by 
three  peraons,  partnera  of  a  firm,  not  in  their  part- 
nership character,  or  as  representing  the  firm,  bat 
in  their  individual  and  personal  charactera,  and 
whom  the  vendora  refuaed  to  treat  with  as  (bat 
who  were  in  fact)  agenta  for  the  company:-— 
Held,  that  a  bill  to  reacind  such  contract,  waa 
properly  filed  in  the  namea  of  the  partnera  of  such 
agenta,  and  the  other  parties : — Held  alao,  that  « 
bill  filed  to  reecind  auch  contract,  might  be  filed 
by  fifteen  peraons,  part  of  the  partnerahip  firm, 
consisting  of  five  hundred  and  aeventy-one  part- 
ners, on  behalf  of  themselves  and  the  remaining 
parties,  they  all  having  one  common  intereat  inr 
the  rescinding  of  such  contract,  1 

Partnerthip,    See  Partiea. 

Ti<ft«t— Miller  grinding  bis  own  com  and  aelling  the 
fiour,  not  liable  to  pay  tithe  thereof^  17 

Truit — ^Trust  estate  remains  vested  in  trustee  ao 
long  as  an  object  may  spring  up,  fit 

WHl^A  testatrix,  after  bequeathing  to  trustees 
"  funded  property  sufficient  to  pay  A  50/.  for  her 
life,  and  at  her  decease,  bequeathing  the  aaid 
funded  property  to  B  and  her  heira,'"  and  after 
also  giving  various  legacies,  gave  and  bequeathed 
to  C  "  the  whole  of  the  remainder  of  her  divi- 
dends for  her  life  ;**  and  st  her  decease,  gave 
several  considerable  legaeiea—vix.  to  D  IfiOQl, 
atock,  E  l.OOOf.  stock,  &c.;  at  the  making  of  her 
will,  and  at  her  death,  the  teatatrix  was  possessed 
of  bank  long  aonuitiea  only:  held,  that  C  was 
entitled  by  such  bequest  to  such  long  annuities 
for  her  life,  16 

HV<f«~Coostruction  of.    See  Will. 
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Ahandmwunt,    See  Insurance. 

ihattmint — Rule  for  new  trial  maybe  argued  where 
defendant  dies  before  it  cornea  on  to  be  beard,  815 
■  See  Practice. 

AeknowUdgmmtm    See  Statute  of  Limitationa. 

jidmiuion*  See  Evidence.  Payment  of  Money 
into  Court 

Admiuiitrator,    See  Covenant.    Executor. 

Agretwunt — An  inatrumentin  the  following  terms— 
"  Received  and  borrowed  of  Timothy  Bolton, 
labourer,  in  Blackburn,  in  the  county  of  lAncas- 
ter,  the  sum  of  SOf.,  which  I  do  hereby  promise 
to  pay  with  intereat  at  the  rate  of  5Z.  per  cent.;  I 
alio  promise  to  pay  the  demands  of  the  aiok-  dub 


at  Haworth ,  in  the  county  of  York,  in  part  of  in- 
terest, and  the  remaining  atock  and  interest  to  be 
psid  on  demand  to  the  said  T.  Bolton,  hia  execu- 
tors, administrators,  and  aaaigns," — was  held  to 
be  an  agreement,  and  not  a  promissory  note|  104  ' 

jfgrtmunt  in  Writing — Variation  or  waiver  of,  by 
parol— Where  a  contract  for  theaale  of  lands  wiiJi 
good  title  was  originally  in  writing,  not  under 
seal,  and  the  same  was  afterwards  varied  by 
parol,  whereby  a  defect  of  title  was  waived : —It 
was  held,  that  no  action  could  be  maintained  upon 
it,  as  the  whole  contract  wai  not  in  writing,  Itl 

— —  Such  a  contract  may  be  discharfped  by 
parol— cesisis  ttmbU,  It?      ' 
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Ambiguity,    See  Will. 

Annuity,  See  Corporation.  Ecelesiastical  Bene- 
fice. 

Apothieary,    See  Scotch  Diploma. 

Appearance,    See  Process.     Evidence. 

Apportionment,    See  Power. 

Apprenticeship — Service  of,  under  7  &  8  Geo.  4.  c. 
75.  8.  28  ;  case  of  sufficiency  of,  though  ap- 
prentice not  wholly  engaged  in  acta  of  service 
connected  with  employment  of  &  waterman,  17 

^rrM<— Privilege  of  party  arrested  to  be  called  on 
by  aherifT's  officer,  to  name  house  of  custody.  See 
Privilege.    Sheriff's  Officer. 

—  of  Judgment.    See  Privity  of  Consideration. 

Arton,    See  Slander. 

Auelt,    Sep  Plene  Administravit 

Assignee  of  Term,    See  Executor. 

Atsumpsit.    See  Handbill.    Reward. 

Attachment — out  of  the  Court  of  Chancery.  See 
Bail  Bond,  Assignment  of. 

Attorney — Where  the  particulars  of  demand  contain 
taxable  items,  combined  with  others  for  profes- 
sional business,  not  taxable,  (he  latter  cannot  be 
recovered,  unless  the  bill  has  been  signed  and  de- 
livered in  proper  time,  76 

■  Attending  the  clerk  of  replerins,  and  giving 

instructions  to  him  to  issue  praecipe  and  summons 
—'attending  and  attesting  replevin  bond — are  tax- 
able items  withiu  3  Geo.  2,  c.  25,  76 

.— ^^  See  Lieu.     Negligence.      Palace    Court. 


Taxation.    Set-off. 

Bail  Bond — taken  by  the  sheriff  on  an  arrest  under 
a  writ  of  attachment  out  of  the  Court  of  Chancery 
— not  assignable  by  statute  4  &  5  Ann.  c.  16.  s. 
20,  49 

Banker^s  Cheque — Custom  as  to  the  time  niihin 
which  a  crossed  banker's  cheque  should  be  pre- 
sented, 158 

BanfcrM/»t— Under  6  Geo.  4.  c.  16.  s.  81  &  lOS — 
time,  when  lev^'ing  of  execution  for  judgment- 
creditor,  held,  complete — and  such  creditor  enti- 
tled to  the  protection  given  by  those  sections,  1 9 

■■  An  act  of  bankruptcy  (by  assignment)  con- 

certed between  the  bankrupt  and  the  petitioning 
creditor,  will  not,  notwithstanding  1  &  2  Will.  4. 
c.  56,  support  a  commission  issued  thereon.  75 
To  a  plea  of  bankruptcv,  under  6  Geo.  4. 


c  16,  the  plaintiff  may  shew  m  answer,  that  the 
certificate  was  obtained  unfairly,  and  by  fraud, 
153 

See  Co-Sureties.    Lien.   Partner.    Reputed 


Ownership.     Voluntary  Preference« 

Baron  and  Feme — A  debt  due  from  the  wife  before 
marriage  is  entirely  barred  by  the  subsequent 
discharge  of  the  husband,  under  the  Insolvent 
Act,  198 

_-  See  Slander. 

Bastardy — Promissory  note  taken  by  parish  officers, 
39 

Beer — A  licence  obtained  under  the  Beer  Act,  1 
Will.  4.  c.  64,  does  not  entitle  the  party  licensed 
to  trade  in  a  borough  town,  where,  by  legal  cus- 
tom, it  is  provided  that  none  but  freemen  shall 
trade  therein,  1R7 

Bill  of  Exchange -^Yf here  a  bill  of  exchange  was 
accepted  payable  at  a  particular  place,  and  upon 
taking  it  for  payment  to  that  place,  the  bouse  was 


found  shut  up ;  it  was  held,  that  the  inmat 
"  that  the  bill  was  duly  shewn  and  preamad  ts 
the  acceptor  for  payment/'  wat  well  aopporte^ 
105 

Bill  of  Exchange — Effect  of  post-dailng,  so  m  ti 
avoid  the  higher  stamp  duty  on  a  hill  excceliig 
two  months,  156 

Bill  of  Particulart — annexed  to  record.  See  Pig- 
ment of  Money  into  Court. 

Board  of  Controul — The  Court  of  Directon  hare  as 
power,  either  by  the  terms  of  the  I6lb  sectioa  4 
the  33  Geo.  S.  c*  5t,  or  by  implieatiGa,  to  n* 
scind  a  resolution,  upon  woicb  a  diapatck  vh 
framed  and  transmitted  to  the  Board  of  Costrad 
for  their  approval.  Where  the  Coart  of  Dirfctsn 
have,  in  their  discusaions  upon  the  sobjact  Mtk 
the  Board  of  Controul,  treated  a  dispatdi  aia 
matter  relating  to  gOTomment.  and  have  set  ob* 
jected  to,  but  admitted  the  jarisdietioa  of  tks 
Board  of  Controul  over  the  aabject-aaatter  tkafcoC 
they  cannot,  after  having  so  treated  it,  rstiaet 
and  say,  that  it  is  a  matter  relating  to  tke  ^ 
mestic  affaire  of  India  only.  Qm^ts— whtiker 
this  Court  has  jurisdiction  to  decide,  wbetbcr  a 
dispatch  may  relate  to  the  goremment  of  Ib£i 
or  not.  Qdtfre— also,  whether  the  I6tk  sactifla 
gives  an  appeal  to  the  Court  of  Directors,  ia  cm 
of  an  altered  dispstch,  as  well  aa  in  a  dispatck 
originating  with  the  Board  of  Controul,  78 

Bond — Where,  in  default  of  payment  of  iateftst,  tk 
obligee  is  to  be  at  liberty  to  demand  payneat  of 
principal,  obligor  cannot  stay  proceedings  ia  aa 
action  for  nrincipal  and  intereat  on  payaeatof 
interest  and  costs,  907 

Broker — Stock-broker  is  within  6  Ann.  c  Id.  umI 
57  Geo.  3.  c.  60,  145 

Bye  Law,    See  Corporation. 

Church  Property.  See  Dilapidations.  Eocleaasticil 
Benefice. 

Clergy,    See  Non-residence. 

Composition— Cerihin  creditors  agreed,  in  writisf, 
to  take  a  composition  of  six  shillings  in  the  poaad 
on  their  debts,  to  be  secured  by  the  joint  ootas  of 
the  debtor  and  a  third  person,  the  notes  to  bt 
given  within  fourteen  days,  the  creditors  aaseit- 
ing  thereto  within  that  time  : — Held,  that  tbode- 
livery  of  the  notes  to  the  creditors,  within  die 
fourteen  days,  was  a  condition  to  be  perfbnaed  by 
the  debtor ;  failing  which,  the  creditors  were  re- 
mitted to  their  original  rights. — Sembte — Thattbe 
assent  of  the  creditors  who  had  not  signed  the 
agreement,  would  also  have  been  oecessaiy  to 
render  it  binding  on  those  who  had,  185 

Computation  of  Time — Note  on — collecting  caaoi, 
&c.  23 

Condition  Precedent,    See  Composition. 

Construction  of  Statuta — 13  Geo.  3,  c.  78.  s.  10  & 
12,5 

6  Geo.  4.  c.  16.  s.  81  &  103,  19 

7  &  8  Geo.  4.  c.  75.  s.  28,  17 

11  Geo.  4.  &  1  Will.  4.  c.  70.  s. .%,  7 

Continuance,  See  Practice.  Unifonniiy  of  ProcsM 
Act. 

Copyhold,    See  Fraudulent  Conreyance. 

Corporation — The  Imperial  Gas-light  Company  were 
incorporated,  with  all  the  rights  and  pnvilegesof 
a  corporation.    Directors  were  appotnted-  by  tbe 
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Act,  and  tbeir  powers  confined  to  tlie  'ordinary 
prooeedingi  of  the  company: — Held,  that  they 
had  power  to  grant  an  annuity  for  life  to  a  retired 
clerk,  by  way  of  pension ;— and  that  the  grant 
baring  the  corporation  eeal  affixed,  bound  the 
comjSany,  unlew  they  eoald  clearly  shew,  that 
the  provisions  of  the  Act  had  not  been  complied 
with  in  the  manner  in  which  it  was  executed,  90 

C4irporati(fn — QuBre,  whether  the  entries  in  the  com- 
pany's hooka  were  admissible  for  them,  to  shew 
such  non-compliance  t  50 

— —  A  bye- law  restraining  the  right  of  elec- 
tion to  a  select  body,  is  good,  but  if  it  limit  the 
number  of  those  who  are  elisible  to  an  oflice,  it 
is  bid.  By  charter  of  the  14th  Richard  2,  it  was 
granted  to  the  tailors  snd  armourers,  to  elect  one 
master  and  four  wardens,  from  among  themselves, 
so  often  ss  they  should  please,  in  manner  as  they 
should  think  best ;  by  long  usage,  (since  1488,) 
the  master,  and  wardens,  and  court  of  assiatants  who 
were  past  masters,  had  been  aocustCMned  toelectthe 
master ;  and  it  appeared  firom  the  records  that  the 
master  had  been  generally  elected  from  the  court 
of  assistants,  but  there  had  been  instances  of  his 
being  elected  from  the  liverymen  of  the  fraternity : 
— Held,  that  the  only  ground  upon  which  the 
Court  would  have  granted  a  quo  worrofifo,  would 
have  been  upon  the  question,  whether  the  usage 
had  been  such  aa  to  limit  the  number  of  the  eligi- 
ble, by  confining  the  right  to  the  court  of  assis- 
tants ;  but  that  there  was  not  necessarily  an  in- 
ference, that  the  two  parts  of  the  ussge  waa  one 
entire  usage,  and  therefore,  that  there  was  not 
sufficient  doubt  to  induce  the  Court  to  grant  the 
rule,  57 

In  an  action  against,  in  the  name  of  their 


treasurer,  where  there  is  no  mode  of  obtaining 
execution  on  judgment  against  such  treasurerj  a 
mandamus  will  lie,  66 
—  See  Office. 


Ce-Sur#tief — Co-surety's  right  (paying  the  whole 
principal  and  interest  secured,  after  the  bank- 
roptoy  and  certificate  of  his  co-surety,)  to  reco- 
ver against  such  co-surety,  notwithstanding  such 
bankruptcy  and  certificate,  173 

Cells— of  issue  under  Interpleader  Act— Apportion- 
ment of.     See  Vendor  and  Purchaser. 

What  are  taxable  items.    See  Attorney. 

CMirt  RoU — Copy  of.    See  Evidence. 

CoMHont — A  deed  recited  that  the  grantor  owed 
certain  debts,  which  it  was  agreed  that  the  gran- 

■  tee  should  pay,  in  consideration  of  the  assignment 
by  that  deeiol  of  certain  property.  The  deed  sub- 
sequently contained  a  covenant  by  the  grantee, 
to  indemnify  and  save  harmless  the  grantor 
againat  those  debu : — Held,  that  this  was  a  cove* 
nant  to  pay  the  debts  themselves,  as  well  as  to 
save  harmless  the  grantor  against  the  payment.— 
The  administratrix  of  the  above  grantor  was  sued 
by  one  of  the  creditors,  who  obtained  judgment 
against  her,  of  aftiets  quando  aeeidtrint,  183 

•  to  repair.   See  Proviso  for  re-eotiy.   Waste. 

Crhnnal  Information,    See  Label. 

Domth — Presumption  of,  arisesi  where  •  psrty  has 
been  absent  abroad  and  not  been  heard  of  for 
seven  years;  but  in  such  case  no  presumption 
arises  tbftt  the  party  died  at  the  end  tk  such  seven 

-  years,  150 

New  Series,  II. — Index. 


Debtor  rnnd  Cr$Jitor,    See  Compositioa. 

Deod.    See  Parcels. 

Demurror — Misjoinder  of  causes  of  action  is  a  eansa 
for  general  demurrer,  72 

— -»—  Upon  general  demurrer,  (the  action  being 
in  case,)  held,  that  looking  at  the  whole  declara- 
tion, certain  acts  of  trespass  therein  stated  as  fol- 
lowing the  making  of  a  charge  of  having  stolen 
goods,  and  obtaining  a  warrant,  were  attributable 
to  that  charge,  and  done  under  the  warrant,  and 
were,  therefore,  the  subject-matter  of  action  on 
the  case  ;  and  although  it  might  bo  bad  on  spe- 
cial demurrer  for  informality,  in  not  alleging  that 
they  were  done  under  the  warrant,  there  was  no 
misjoiudtir  of  case  and  trespass — Littledale,  J, 
dubitaote,  72 

Deposit  with  Bonker,    See  Interest. 

Devite — A  class  of  devises  commenced  "  As  touch- 
ing my  worldly  esutes."  Then  followed  several 
devises  to  persons,  with  words  of  inheritance 
added ;  and  one  to  a  person  without  such  words : 
Held,  that  he  took  only  an  estate  for  life,  194 

See  Will. 

Diiapidatiom — Over-cropping  land  and  bad  hus- 
bsindry  are  not  ground  of  action,  for  dilapidations, 
against  the  execators  of  a  deceased  incumbent. 
Quare,  whether  they  are  liable  for  dilapida- 
tions, by  reason  of  the  deceased  incumbent  not 
having  kept  fences  round  a  new  inolosure  in  re- 
pair, 99 

Diitontinuanee.     See  Fine. 

Dinmteket — by  the  East  India  Company — Jnrisdic- 
-  tion  of  the  Board  of  Controul  over,  and  various 
qusstions  relating  to.    See  Board  of  Controul. 

Dittrea  for  Poor  Ratot — Where  execaslve  distress 
taken,  officers  executing  warrant  liable  to  an  ac- 
tion for,  without  demand  of  warrant,  and  out  of 
the  protection  of  24  Geo.  2.  c.  44.  s.  6,  9 

— -*-^—  See  Pleading. 

Eait  India  Com/Nifiy— Dispatches  by.  See  Board 
of  Controul. 

Ecelesiasttcal  Ben^e — To  make  a  warrant  of  attor- 
ney void  within  the  statute  of  Elisabeth,  it  most 
appear  upon  the  face  of  it,  that  it  was  given  with 
the  intent  to  charge  an  ecclesiastical  benefice.  An 
annuity  was  grantsd  by  deed  chargeable  on  an 
ecclesiastical  benefice;  a  bond  and  warrant  of 
attorney  were  given  as  collateral  securities.  Tho 
bond  recited  "  that  the  annuity  was  charged  on  a 
vicarage,  and  the  defeaance  on  the  warrant  of 
attorney  (which  was  in  the  common  form)  referred 
to  the  bond  ;— Held,  that  the  warrant  of  attorney 
was  not  void  by  the  statute  IS  Eliz.  c  20,  as  the 
reference  to  the  bond  was  merely  by  way  of  iden- 
tity, 93 

Ijectment.    See  Evidenoo. 

Emblementt — The  right  of  a  tenant  for  life,  or  tenant 
jmr  outer  vie,  to  emblements  not  in  a  state  to  be 
gathered  in  at  the  dropping  of  the  life,  is,  in  ge- 
neral, confined  to  such  emblements  as  are  of  an* 
nuaJ  produce,  176 

Error — An  assignment  of  error  in  fact,  will  be  badly 
pleaded,  if  it  conclude  not  with  a  verification. 
Yet,  though  the  assignment  of  error  be  badly 

-  pleaded,  ifthe  Court  see  that  the  judgment  of  tke 
Court  below  is  bsd  in  point  of  law,  they  cannot 

•   reverse  it,  154 

Evufence— General  rule,  as  to  a  party  eontradftcting 

B 
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his  own  witnew,  tD  a  Act  material  to  the  iasac  in 
the  cause,  16. 
£»u(fnee— Proof  of  a  tender  of  tOl.  9f«  6d,,  held  to 
support  a  plea  of  tender  of  tO/.»  94 
I  To  an  action  of  tretpass,  the  defendant  jus- 

tified under  a  iudement  of  the  Court,  (taUUr  pro- 
oeuum  est) : — ^beld,  that  he  was  bound  to  pnnro 
an  appearance  by  the  plaintiff  in  the  ooort  below. 
The  judgment  of  a  court,  not  of  record,  is  not 
ooQcIusiTe  of  an  appearance  ha?iog  been  entered, 
97 

The  copy  of  a  court  roll  of  a  manor,  daly 


etamined  and  stamped,  is  suflScient  eridence  of  a 
sarrender,  104 

The  inventory  of  the  goods  and  chattels  of 


the  deceased,  made  out  by  the  executor,  for  the 
purpose  of  taking  out  yrobate  of  the  testator,  ia 
not  conclusive  evidence  of  assets  in  the  handa  of 
the  executor,  to  the  amount  specified  in  that  in- 
rentory.  Where,  therefore,  two  executors  bsd 
jointly  handed  in  an  inventory  to  the  ordinary, 
but  St  was  proved  that  one  of  them  had  neter 
interfered  with  the  testator's  effects,  and  perso- 
nally had  received  no  assets ;  upon  plene  adminU^ 
trapit  he  was  held  to  be  entitled  to  a  verdict,  106 
See  Admission.     Land  Tax  Assessment 


Seisin. 

Office  copy  of  answer  in  Chancery  receir 


able  in  evidence,  though  it  contains  contractions 
of  words  written  at  length  in  original,  SI  5 

See  Corporation.     Death.    Parol  Evidence. 


Principal  and  Agent.    Trustee.    1  urn  pike  Act. 
Executor — In  an  action  of  covenant  on  debt  for  rent 

against  executors,  as  assignees  of  a  term  of  years, 

they  are  liable  to  so  much  of  the  rent  reserved  as 

the  premises  are  really  worth,  46 
I  See  Inventory.     Plene  Admin istravit. 

Execution — Postea  should  state  special  circumstances 

wbere  immediate  execution  ordered  before  return 

of  jury  process,  207 
■  See  Corporation.     Bankrupt. 

Extortion,    See  Sheriff. 

Fine — by  tenant  in  tail  in  possession— effect  of,  as 
regards  remainders,  41 

Fraudulent  Conveyance — Copyholds  are  within  the 
provisions  of  the  statute  Id  £Iiz.  c.  4,  against 
fraudulent  conveyances,  158 

....i_-^  The  assignees  of  an  insolvent  debtor  are 
entitled  to  avail  themselves,  as  **  parties  grieved." 
of  the  provisions  ot  the  statute  13  Elis.  c.  6,  where 
a  conveyance  has  been  fraudulently  made  by  the 
insolvent  within  the  prohibited  terms  of  that  sta- 
tute, 189 

Freedom,    See  Apprenticeship. 

General  Rules — in  pursuance  of  the  Uniformity  of 

Process  Act,  3  Will.  4.  c.  39,  I 
General  lisue.    See  Surveyor  of  Highways. 

Habeas  Corpus.    See  Privilege. 

Highway  Act.    See  Surveyor  of  Highways. 

Jneompatible  Offices.    See  Office. 

Indemnity.    See  Covenant 

Insolvent,  See  Baron  and  Feme.  Fraudulent  Con- 
veyance.   Landlord  and  Tenant. 

InstrumetU — whether  promissory  note  or  agreement. 
See  Agreement. 


Inmtrance — A  ship  was  eaptsred  by  pirates  and  mi- 
tially  plundered.  On  reeeiving  iatelligeoce  of  th« 
eapture,  the  assured  gave  notice  of  absadonaieDt ; 
but  it  afterwards  turned  out,  that,  at  the  time  tb« 
notice  was  given,  she  had  been  left  by  tl»e  pimtei 
in  a  Dutch  port,  wbenee  she  was  alterwsrds  taken 
br  the  British  anthorities  for  the  owners.  The 
enip  afkerwards  arrived  at  her  place  of  destioatioo : 
—Held,  that  the  assured  oonld  not  recover  sgainit 
the  underwriters  for  a  total  loae,  160 

—.— ^  Upon  a  questioa  aa  to  the  materiality  of  a 
Ibet  not  oonunimicated  by  the  assured  to  the  ai* 
eorer,— feswfs,  that  the  opinions  of  underwriters 
and  othera  engaged  in  insurance  business  are  sot 
receivable  in  eridence  :  they  can  only  be  allowwl 
to  speak  to  facts  in  the  coarse  of  their  practice, 
upon  which  the  jury  are  to  form  their  opiaion  ai 
to  the  snppoeed  materiality,  204 
See  Principal  and  Agent 


Iniensi — Money  deposited  with  a  banker  un^er 
special  circumatanoes.  It  was  expressly  provided, 
that  while  it  oontinned  in  deposit,  it  should  sot 
carry  interest  It  was  afterwards  demanded  hack 
by  the  assigaees  of  one  of  the  depositors,  and  re- 
fused :— Held,  that  it  did  not  carry  interest  from 
the  time  of  the  demand  and  refussi,  1 90 

See  Bond. 

Interpleader  Act,    See  .Costs. 

Itnentory — to  the  ordinary,  in  which  one  of  two  ex- 
ecutors ioined,  but  who  never  otherwise  acted. 
See  Evidence.    Plene  Administravit 

Joint  Aetion'^hj  attomiee  in  partnership,  for  boai- 

nees  done  in  the  Palace  Court,  one  only  being  an 

attorney  of  that  court,  137 
JiM(gm«Mt— passed  st  assises  will  not  be  amended  by 

Court  except  upon  a  ground  that  could  not  have 

been  abewn  to  the  Judge,  tl4 
— ^—  See  Execution. 

Landlord  and  renant— Distress  by  landlord  for  mors 
than  one  year's  rent — made  before  the  tenant's 
arrest,  but  not  sold  till  after — good — the  Insolvent 
Act,  7  Geo.  4.  c.  57,  s.  31,  spplying  only  to  dis- 
tress made  and  levied  after  arrest,  48 

—  See  Ejectment.    Tender. 

Land  Tax  Assessment — Where  it  appeared  that  the 
land  tax  assessments  were  irregularly  kept ;  that 
when  the  estate  remained  in  the  ssme  family,  ths 
sssessments  were  usually  continued  in  the  name 
of  the  ancestor,  and  it  was  not  changed  until  the 
estate  was  sold  or  went  to  another  family  : — Held, 
that  the  land  tax  assessments  were  not  evidence 
of  seisin  of  the  party  assessed,  102 

LeasiHg  Power,    See  Power. 

Legatee -^In  an  action  against  an  executor,  a  legatee  is 
primd  facie  a  competent  witness  for  the  defendsnt, 
173 

Libel — imputing  fraudulent  conduct,  actionable, 
whether  innuendoes  supported  by  the  words  used 
or  not,  140 

What  time  a  party  grieved  by,  has,  within 

which  to  move  for  a  criminal  information,  144 

Licence — for  working  a  mine,  subject  to  a  condition, 
that  if  the  party  to  whom  it  was  granted  shoakl 
neglect  to  work  it  for  six  calendar  months : — held 
voidable  only — end  how  to  be  taken  advantage  of 
by  the  grantor,  141 

Lien^-A  vendor  having  taken  and  negetiated  a  bill 
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JB  ptijmmii,  caBDOt  be  coatidered  m  as  oapaid 
Tendor,  m)  at  to  rarire  the  right  of  Ken  apoB  the 
expiration  of  the  time  for  which  the  Bote  was  to 
run — where,  55 

Lim — The  plaintifla  had  tent  a  stanhope  to  be  re- 
paired, to  a  party,  (who,  afterwards,  and  before 
the  repairs  were  completed,  became  a  bankrupt,) 
on  a  contrsct  to  pay  ready  money  for  the  repairs 
to  be  done;  thej  had  afterwards  become  the 
holdera  of  a  bill  of  exchange,  accepted  bj  the 
bankmpt,  for  a  larger  amount  than  the  som  to 
which  the  bill  for  repairs  amounted ;  the  assignees 
completed  the  repsirs :— Held,  that  the  plaintiffs 
were  not  entitled  to  hare  the  stanhope  dcliTered 
to  them  by  the  aasignees,  on  an  offer  to  indorse 
the  smount  of  repairs,  as  pert  received,  on  the  bill 
of  exchange  :  that  as  the  contrsct  was  for  ready 
money,  they  could  entitle  tbemselFSS  to  have  the 
stanhope  delivered,  only  by  tendering  in  ready 
moBey  the  amount  of  the  bill  for  repairs,  84 

—  Where  the  sttomey  or  sgent  of  a  prior  mort- 
gsgee  has  deeds  deposited  in  his  hands  by  such 
nortgsgee,  he  hss  a  lien  to  retain  them  against  a 
subsequent  mortgagee,  until  what  ia  due  tram  the 
prior  mortgagee  to  sueh  attorney  or  agent  is  dis- 
charged, notwithstanding  such  second  mortgagee 
msy  have  paid  all  that  is  due  for  principal  and 
interest  to  the  first  mortgagee,  110 

— —  See  Vendor  and  Purchaser. 

Limitatiout — MaUtJUet  in  parties  sued  does  not  alter 
effect  of  local  act  limiting  time  for  bringing  ac- 
tion, t08 

Ldeml  Caifem.    See  Beer. 

MoHttawnts ^The  right  of  election  of  an  alderaian  of 
London,  being  in  the  citixens  of  the  wardmote, 
with  a  power  in  the  Court  of  Aldermen  to  judge 
of  the  fitness  of  the  person  elected,  it  is  no  incon- 
gruity in  a  retarn  to  a  maBdanras  by  the  latter,  that 
it  state  that  the  right  of  election  is  in  a  assjority 
of  the  oitisens ;  that  the  applicant  was  elected  by 
a  majority,  but  still  (as  the  Court  of  Aklermen 
thought  him  unfit,)  Ibat  he  was  not  dmly  elected, 
116 

■  See  Board  of  CootrouL    Corporation. 
MaterialUy  of  Fart,    See  Suppression  of  Fsct. 
Muf^Mer—ci  esse  and  trespass.    See  Demurrer. 
Mwey  paid  by  Afirtailce— Oeneral  rules  regulating 

the  recovery  back  of,  175 
Morigttgee  of  'iW<f^£jectment  by,  for  toIl-hoaBes,  IS 
Mortgage,    See  Attorney.    Lien. 
MaiualCrtdiU    See  Lien. 

Vt^igenet^Kn  attorney  ia  not  liable  for,  in  Bot 
bringing  an  aetion  in  time,  where  it  is  doubtful 
upon  the  construction  of  a  statute,  limiting  the 
time  within  which  actiona,  for  anything  done  in 

Sursusnce  thereof,  msy  be  brought,  whether  the 
efondant  was  within  its  protection,  69 

■  An  attorney  who  has  the  deeds  of  his  client 
intrusted  to  his  care,  is  bound  to  know  where 
they  are ;  and  if.  upon  being  employed  by  his 
client  to  rsise  s  loan,  he  deposiu  thoae  deeds  as 
an  additional  securitr,  without  informing  his  dient 
of  his  intention  to  (!o  so,  and  the  attorney  after- 
wards forgets  wbst  he  hss  done  with  them,  such 
deeds  must  be  considered  aa  "mislaid  by  him," 
105 

N«fi-r«MfofiM— By  57  Gao.  5*  c  99,  f.40,  •  notice 


of  action,  for  penalties  under  that  aet,  must  have 
been  left  at  the  registry  of  the  biibop,  &e.  by  the 
party  or  his  sgent  who  sues,  for  one  month.  Ser- 
▼ice  with  the  deputy  registrar  at  hie  own  bouse  is 
not  sufficient,  although  it  appear  that  the  notiee 
afterwards  got  to  the  registry,  snd  that  the  bishop 
knew  of  it,  87 

NeKce  if  Aetiam — onder  57  Geo.  3.  o.  99.  a.  40— 
Serrice  of.    See  Non-residence. 

Notiee  of  i?e^ir— What  auspension  of  proceedings, 
by  order  of  Nisi  Prius,  not  a  waiver  of,  7 

Office — General  rule,  upon  which  the  neoeptanca  of 
a  second  office  vacatea  the  first,  3S 

See    Justices  of  the  Peace.    Treasurer   of 

County. 

Owe  Hundred  Yardi  Exemption  Claose.  See  Turn- 
pike Tolla. 


Paiaee  Cintrt— Attomiea  in  partnership,  employed 
jointly  to  conduct  proceedings  in,  may  reoorer, 
though  only  one  an  attorney  of  that  court,  1S7 

Parcels — Where  a  deed  demising  certain  property 
gives  a  clear  specific  deicription  of  the  parcela  by 
abutmenta,  and  in  the  outaet  describes  the  property 
ss  being  in  the  occupation  of  A,  whereas  only  a 
part  was  in  his  occupstion,  the  specific  deacrip> 
tion  by  abutments  shall  prevail,  and  the  parcela 
shall  not  be  limited  by  the  additional  inaccurate 
description  of  the  occupation,  189 

Parol  EvideHce,    See  Statute  of  Frauds.     Will 

Part  De/iverj^— will  not  vest  the  absolute  rifffat  of 
possession  to  the  whole  goods  in  the  purenaser, 
and  vendor's  right  of  lien  will  remain-^where,  55 

JRartiier— Non-liability  of  dormant  partner,  for  pro- 
miaiofy  notea  given  by  oatensible  partner,  after 
partnership  has  ceased,  9 

Scdvent  partner,  right  of— Where  n  solvent 

partner  (on  the  bankruptcy  of  hia  oo-partner)  paid 
into  the  hands  of  his  snd  his  partner'a  bankers,  a 
sum  of  money,  to  meet  the  payment  of  bilb  drawn 
pajrable  at  their  house,  and  the  bankers  applied 
the  sum  accordingly :— Held,  that  the  assignees 
of  the  bankmpt  partner  could  not  recover  from  the 
latter  the  sums  so  paid,  in  an  action  for  ssoney 
had  and  received,  139 

Payment  of  Money  into  Cburl— Effect  of—where 
plea  of  tender,  and  payment  into  court,  genenl; 
where  special  counte,  11 

■  Payment  of  money  into  eourt  on  a  special 

count,  admits  the  contrsct  steted  in  that  count. 
If  it  be  paid  in  on  the  general  counte,  it  admite  a 
liability  to  the  extent  of  the  aum  paid  in,  and  to 
that  extent  only.  The  rule  which  requires  the 
bill  of  psrticulara  to  be  annexed  to  the  reoord, 
doea  not  make  them  part  of  the  record,  so  as  that 
payment  of  money  into  court  on  a  count  for  work 
and  labour,  would  be  an  admission  of  something 
being  done  on  the  account  mentioned  in  the  par- 
ticulars ;  and  the  defendant  may  notwithatanding 
shew,  that  he  is  liable  only  to  the  amount  paid  in 
upon  a  different  account  of  the  same  description, 
106 

Penal  Actum,    See  Stay  of  Proceedings. 

Pleading — Allegstion  in  declaration,  that  defendante 
wrongfully  diatrained  /erl41/.  Its.  8if.,prcf»ni/ed 
and  aUeged  to  have  been  duly  rated,  goods  of  a 
much  greater  value,  and  thereby  then  add  there 
took  a  granly  uBRmsooable  md  exeaiRTe  distreas: 
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buaioMS^ action  for,  must  be  in  the  name  of  hoa- 
band  alooe,  5t 
&land§r — Sajiug  of  an  attorney  *'  tbat  bo  baa  robbed 
anotber,"  actionable.  The  roeaniug  to  be  attached 
to  the  word  "  rob*'  U  primd/acie,  tbat  which  the 
law  attaches  to  it ;  and  it  ia  for  the  partj  who 
uses  it  to  shew,  by  reference  to  the  aabject-matter 
of  conversation,  that  be  did  not  use  it  in  that 
sense,  105 

Declaration  stated,  tbat  a  boose  in  the  plain* 

tiff's  occupation,  at  Charlton,  had  been  burnt ; 
and  that  the  defendant,  intending  to  cause  it  to  be 
believed  that  the  plaintiff  bad  b^n  guilty  of  set- 
ting it  on  fire,  spoke,  &C. — After  verdict,  held  to 
be  insufficient ;  the  mere  setting  on  fire  by  a  man, 
of  his  own  house,  without  any  apparent  intention 
to  injure  another,  being  no  puniabable  offence, 
181 

Statute  of  LimitatioM — I  do  hereby  charge  my  re- 
versionary interest,  when  the  same  aha! I  fall  into 
possession,  and  be  rendered  available  to  my  use, 
with  the  payment  of  108i.  8s.  9d, — Held,  not  to  be 
such  an  acknowledgment  as  to  raise  an  implied 
promise  to  pay,  KM) 

Statute  of  Frauds^    See  Agreement. 

Stalling  Proceedhgt,    See  Bond. 

Stcek'hroker — ia  a  broker  within  6  Anne,  c.  16,  and 
57  Geo.  2.  c.  60,  145 

Siib-tale.  See  Vendor  and  Purchaser. 

Surreys  of  ffifibiray«— Removal  of  encroachments 
by,  under  13Geo.*S.  c.78.  s.  10  &  12,  and  neces- 
sity of  pleading  matter  in  justification,  5 

Taaution,  Cottt  of.    See  Set-off. 

Tenant  inTail — in  posaeasion^-fine  levied  by — effect 

of,  41 
Tender — A  tender  to  the  clerk  of  an  attorney,  in  whose 

hands  the  plaintiff  had  put  his  case,  is  not  a  sufiSi- 

cient  tender,  without  proof  that  be  bad  authority 

to  receive  money,  86 

Proof  of,  of  tOl.  9«.  6d,,  held  to  support  a  plea 

of  tender  of  to/.,  94 

Tender  after  Dittreu — A  tender  after  distress,  by 
tenant  to  landlord,  of  a  aum  sufficient  to  cover  the 
rent  and  the  expensea,  under  the  57  Geo.  3.  c.  93, 
is  a  good  tender.  After  such  a  tender,  the  land- 
lord withdrew,  and  subiie<|uently  entered  again  for 
the  aame  cauae  of  distress : — Held,  that  although 
the  second  entry  was  a  trespass,  the  tensnt  might 
waive  the  trespaas,  and  maintain  an  action  on  the 
case  or  trover,  192 

Toil  of  Id, — for  a  pig  taken  in  the  market  of  Bisbopa 
Stortford — held,  not  uureaaonable,  6 

Total  Lost,     See  Recapture. 

Turnpike  Road  Act,  3  Gvo.  4.  c  126— By  the  3  Geo. 
4.  c.  1 26.  s.  134,  in  actions  againat  trustees  of  turn- 
pike roada,  evidence  of  trustees  having  acted,  to- 
getbor  with  the  order,  or  copy  of  the  order,  in  case 
they  were  appointed  by  the  tniateea,  iato  be  suffi- 
cient proof  of  their  appointment: — Held,  toextend 
to  an  appointment  tie  facto.  Where,  therefore,  a 
local  act  required  that  new  trustees  »liould  be  ap- 
pointed under  the  hands  and  seals  of  the  remaining 
truatees,  and,  tbat  any  security  of  the  tolls  ahculd 
be  executed  by  five  of  the  trnstees ;  in  an  action 
of  ejectment  by  a  mortgagee,  under  a  deed,  pur- 
porting to  be  so  executed,  proof  that  those  trustees 
were  acting  as  such  at  the  time  of  executing  the 
deed,  together  with  the  order  for  their  appoint- 


ment, was  held  snfficient,  without  proving  that  am 
appointment  did  take  place  under  seal,  88 

Tumpitu  To/is— Parts  of  roads  not  setually  reoaired 
by  the  trustees  of  such  roads,  still  considerea  parts 
of  such  roada,  and  to  be  reckoned  aa  parts  thereof, 
in  construing  the  One  Hundred  Yards  exemption 
clauses,  where,  166 

Trover,    See  Tender  after  Distress. 

Tr«sr«e.  See  Principal  and  Agent.  Turnpike  Road 
Act. 

Uniformitjf  of  Proeett  Act — How  process  to  be  con- 
tinued under,  where  writ  sued  out  previous  to  that 
act  so  ss  to  avoid  the  running  of  Statute  of  Limi- 
tations, 10 

Vendor  and  Purcha$er — Upon  a  sale,  at  Liverpool,  of 
a  quantity  of  rum,  lying  in  bonded  vaults,  toe  pur- 
chasera  made  a  sub-sale  of  part,  to  a  person  who 
was  clerk  to  the  first  vendor.  The  usual  course  of 
transfer  at  Liverpool,  of  this  species  of  property, 
is  by  a  delivery  order.  The  first  purchasers  did 
not  give  any  delivery  order  to  their  vendee,  the 
clerk.  He,  however,  made  sub-aalea,  and  received 
the  money  for  them,  but  made  no  actual  delivery. 
The  billa  he  gave  in  payment  having  been  dialio- 
noured : — Held,  that  the  first  purchasers  had  a  lien 
upon  the  goods,  notwithstanding  the  sob-sales. 
7'he  Court  will,  when  necessary,  apportion  the 
costs  of  an  issue  under  the  Interpleader  Act,  among 
the  different  partiea,  according  to  the  result  of  the 
issue  upon  their  different  interests,  198 

— ^.i—  See  Agreement    Lien.    Part  Delivery. 

Voluntary  Preference — To  constitute  a  frsudulent 
preference  to  a  particular  creditor  by  a  trader, 
the  act  done  must  originate  with  the  trader  him- 
self. If  it  originate  with  the  creditor,  and.  be 
pressed  by  him,  the  fact  that  the  trader  contem- 
plated bankruptcy  at  the  time  of  the  act  done,  will 
not  make  it  a  fraoduleut  preference,  195 

WaUe — Converting  a  dwelling-house  into  a  shop 
does  not  amount  to  a  breach  of  covenant  to  re- 
pair, 11 

Water — Right  to  the  use  of  running  wster. — A  right 
to  the  use  of  a  atream  of  water,  in  exclusion  of  the 
pro))ritftora  of  Isnd  adjoining  the  atream,  either 
above  or  below,  cannot  be  acquired  by  appropria- 
tion, within  the  term  of  twenty  yeara  ;  nor  can  a 
proprietor  above,  diminish  the  nuantity  or  injure 
the  quality  of  water,  which  would  otherwise  des- 
cend ;  nor  can  any  proprietor  below,  throw  back 
the  water,  without  his  licence  or  grant.  A  licence 
or  grant  to  take  away  a  certain  quantity  of  water 
at  a  particular  place,  will  not  warrant  a  party,  to 
whom  it  ia  granted,  in  taking  away  tne  same 
quantity  of  water  in  a  different  place.  A  general 
licence  ia  revocable,  except  at  such  places  where 
it  hss  been  acted  upon  and  expense  incurred.  The 
I)ossessor  of  land,  through  which  a  natural  utream 
runs,  has  s  right  to  tlie  advanUge  of  ithat  atream, 
flowing  in  its  natural  course,  and  to  use  it  for  any 
purposes  of  his  own,  not  inconsistent  with  a  simi- 
Isr  right  of  the  proprietors  of  the  lend  above  and 
below,  11 

TF/74— Conatruction  and  effect  of  a  shifUng  clause  in, 
where  the  drcumsiances  attending  the  estatea  (on 
which  the  ahifting  clause  wss  to  come  into  opera- 
tion) wen  not  accurately  pointed  out  in  the  will 
containing  auch  shifting  clauie,  111 
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Will-^HM  Toid  for  anoertaintj,  ts  far  ts  i  detise 
wherA  a  testator  having  two  cloaes  in  K,  both 
occupied  by  J.  W.,  gave  the  close  in  the  oooopadon 
ofJ.W.,  134 

_-  Held  also,  that  snob  devise  created  a  latent 
ambiguity,  which  let  in  parol  evidence,  to  prove 


which  of  the  closes  ptned,  or  that  they  wen 

known  by  the  name  of  *'  the  dose/'  134 
WiU-^Vihwt  oodidl  attested  to  pass  rsal  estals  im 

not  render  previons  paper  in  nature  of  eodicil 

effective  for  that  purpose,  tlO 
WUnen,  Campiteney  of.    See  Legatee.    EvidcBee. 
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Action — Case  lies,  though  the  injuiy  be  immediate, 
and  the  act  be  violent,  proviaed  the  injury  and 
the  act  he  attributable  to  negligence  and  want  of 
skill,  and  be  not  wilful,  190 

—  See  Annuity. 

Adjournment — of  the  essoign  in  writ  of  right,  173 

Affidavit  of  Debt — stating  the  debt  to  be  due  by  B  as 
'*  drawer  and  acceptor  of  several  bills  of  exchange" 
— bad — and  defendant  entitled  to  be  discharged 
on  entering  a  common  appearance,  58 

See  Malicious  Arrest.    Practice. 

Affidavit  of  Meritt — Agent  should  use  the  words  "is 
advised  and  believes,"  and  not  confine  himself  to 
a  bare  assertion  of  his  belief,  67 

ilmeiKfrnent— after  plea  in  abatement  may  (notwith- 
standing Rule  Michaelmas  1654,  s.  17,)  be  allowed 
by  the  Court  or  a  Judge,  without  costs,  37 

— —  If,  to  a  declaration  in  debt,  defendant  plead 
as  on  promises,  in  abatement,  that  the  several  sap- 
posed  promises  in  the  said  declaration,  &o.  were 
and  each  of  them  was  made  by  the  said  defendant 
jointly  with  one  J.  £.,  who  is  still  living,  to  wit, 
&c.,  and  prays  judgment  of  said  writ  ana  declara- 
tion, and  that  the  same  may  be  quashed ;  and  the 
plaintiff  demur  to  such  plea ;  and  his  demurrer  be 
m  form  a  demurrer  to  a  plea  in  bar,  instead  of  to 
a  plea  in  abatement : — The  Court  will  allow  him 
to  amend  such  demurrer,  upon  payment  of  costs, 
though  such  irregularity  appears  to  be  a  discon- 
tinuance, 69 

See  Writ  of  Right. 

After  plea  in  Abatement    See  Practice. 

of  Copy  of  Writ.    See  Process. 


Ancient  Lights,  Obstruction  of,  tl 

Annuity — Purchase  of  an  annuity  of  80Z.,  to  be  se- 
cured partly  by  the  transfer  of  a  policy  of  insurance 
on  the  life  of  the  grantor,  the  amount  of  the  an- 
nual premium  upon  the  policy  was  in  the  annuity 
deed  added  to  the  annuity  of  SO/.,  making  the 
total  annuity  granted  llS/.19f.  6</.,and  the  annual 
premium  on  toe  policy,  the  grantee  of  the  annuity 
covenanted  to  pay — held,  that  that  covenant  was 
not  a  pecuniary  consideration  necessary  to  be  spe- 
sified  in  the  memorial ;  and  that  the  annuity  was 
properly  described  in  the  memorial  as  an  annuity 
of  llSL\9s.6d, — In  the  deed  by  which  the  above 
annuity  was  granted,  the  defendant  charged  his 
rectory  of  St.  Clement  Danes  with  the  annuity, 
but  the  warrant  of  attorney,  which  accompanied 
the  annuity  deed,  gave  no  authority  to  sequester 
such  rectory — held,  that  the  deed  was  only  void 
pro  tanto,  and  that  the  warrsnt  of  attorney  was 
animpeachable. — The  annuity  deed  recited  the 
consideration  for  the  annuity  to  have  been  paid  in 
notes  and  sovereigns — the  memorial  expressed  the 
payment  to  have  been  in  notes  only— and  held, 
sufficient,  61 


Annuity — What  the  proper  fSorm  of  action  torscorer 
back  consideration  paid  for  annuity,  where  aoaaity 
avoided  by  grantor,  fbr  defect  in  memorial,  I6f 

— —  See  Statute  of  Limitations. 

Appropriation — of  remittanoe  by  partner  after  diiso- 
lution  to  a  creditor  of  the  firm  as  well  u  that 
partner,  118 

Arbitration — Arbitrations  ander  the  authority  of  niks 
of  court,  governed  by  the  statute  rale  as  to  tisM  \ 
party  must  move  to  set  award  aaide  before  tiie 
HSt  day  of  the  next  term  after  it  is  pablishid,  71 

—  Semble — That  an  award  may  be  said  to  b« 
published,  when  they  who  are  interested  have  no- 
tice that  it  is  ready  for  delivery  on  paymsnt  of 
reasonable  costs,  71 

The  Court  will  not  set  asde  an  award,  opoa 


the  ground  that  the  arbitrator,  a  barrister,  is  niis- 
taken  in  point  of  law,  ahboogb  the  point,  in  which 
the  arbitrator  is  said  to  have  decided  erroneoosly, 
arose  incidentally,  and  is  not  expressly  referrsd  by 
the  parties,  151 

Arrest — without  reasonable  or  probable  causs — ^whit 
h,  where  there  are  mutual  aecounts,  1S7 

Assignment  to  Provisional  Assignee*  See  Insolvent 
Debtors  Act. 

Assault.    See  Pleading. 

Attachment — If  an  attachment  issue  against  the  ihe- 
riff  for  a  contempt,  in  not  obeying  the  rale  to 
bring  in  the  body,  upon  motion  to  stay  all  pro- 
ceedings upon  such  attachment,  founded  oa  the 
affidavit  ot  the  agent  for  the  defendant  in  tbo 
original  action,  the  Court  will  order  the  attach- 
ment to  stand  as  a  security  to  the  plaintiff  in 
such  action,  67 

See  Rescue. 

Attorney — may,  on  a  reasonable  cause  and  reasonible 
notice,  abandon  the  further  conduct  of  suit,  sad 
recover  costs  for  the  time  he  was  employed,  34 

proceeding  by  consent  in  name  of  attorney 

of  another  Court  after  time  expired  for  taking  oat 
his  certificate,  irregular,  68 

See  Production  of  Deeds. 

Atiomey*s  Bill— A.  charge  in,  for  work  entirely  use- 
less, may  be  rejected  by  a  jury ;  coutrd,  u  to  • 
charge  in,  for  work  partly  useless,  or  in  respect  of 
which  there  has  been  negligence ;  the  client's  re- 
medy, there,  being  by  a  cross  action  only,  1 

liable  to  taxation  for  business  done  at  the 

Court  of  Quarter  Seasions,  and  what  will  be  con- 
sidered as  business  done  in  sueb  conrt,  f  4 

Auctioneer — how  far  justified  in  paying  over  pro- 
ceeds to  employer,  though  he  has  notice  of  his 
embarrassments,  43 

Bail — entitled  to  exoneretnr  where  the  process  is 

general  and  the  declaration  special,  94 
Bail  fiond— Bsilable  process  sgaioit  two,  nd  oss 
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U  bdl-bood  to  the  iberiff,  conditioned  for 

*  'a^  appearance  only ;   plaintiff  took  an   aaaign- 

*  'Bt»  and  sued  opon  the  bond  : — Held,  on  gene- 
demurrer,  that  there  was  not  inch  a  variance 


ir^twe«*n  the  writ  and  the  bail-bond,  as  would 
liaie  the  latter,  Itl 

(Tuptejf — Act  of — Declarations  made  by  a  bank- 
«,pt  in  the  abaence  of  the  party  to  whom  be  bad 
fen  a  aecority — admiasibility  of,  towarda  esta- 
iiahing  an  act  of  bankruptcy  founded  on  the 
iring  of  such  security,  35 
«  Absenting  to  delay  crediton — conatituted  by  a 
through  apprehension  of  being  arrested, 
^Mbstaioing  from  going  to  a  place,  to  which,  but 
M^'or  such  apprehension,  he  would  have  gone,  80 

—  Substitution  of  Debt--Qusre — can  the  Court 
of  BoTiew  order  the  subatitution  of  one  debt  for 

,     aaotber  pending  an  action,  without  notice  to  the 
plaintiff  in  the  action  ?  89 

—  Official  Assignee — There  is  nothing  in  the 
**  ippomtment  or  character  of  the  official  aaaignee 
*  eboaen  under  1  &  2  Will.  4.  c.  56.  a.  2S.  which 

•SMBpta  him  from  personal  liability;  he  ia,  there- 
for«»  rcaponaible  to  a  party  whose  money  he  baa 
receiTed,  and  retains  in  his  official  capacity,  if  the 
party  who  sues  can  successfully  impeach  the 
validity  of  the  commission,  186 
■  ■  See  Eqoitable  Assignment  Infant  Notice 
to  Dispute.    Evidence.     Warrant  of  Attorney. 

Bmrn^mdMty  Prnvivg  Act,    See  Paving  Act 

BM  of  ExehoHgB — Foreign — Payable    after  sight, 
time  for  presentment  for  acceptance  of,  S9 

■  Delivery  of  bills  to  be  caalied  to  a  near 

relation  of  plaintiff's,  and  retainer  by  him  of  more 
thn  legal  inteieat,  not  aufficient  to  fix  plaintiff 
with  oaury;  and  be  not  bound  to  prove  consi- 
deration—on notice  g^ven,  259 

-^— — — —  Accommodation    drawer   and    indoraer. 


See  Witaese. 

Bemd — Penalty  in,  restricting  by  penalty  in  another 
bond  referred  to  in  recital,  861 

.— ^  Aasignment  of  breachea  under  8  &  9  W.  3.  e. 
11.  a.  8,  where  condition  to  pay  a  aum  certain 
with  intereat  according  to  the  conditiona  of  an- 
other indenture,  S69 
I      See  Replevin.    Tax  Collector. 

C§rtificate.     See  Attorney. 

CmcH  Prpprieior-^bound  to  convey  paaaengers  in 
road-worthy  vehicles,  though  the  defect  out  of 
eight,  and  not  diacoverable  on  ordinary  examina- 
tion, 45  ^ 

CompeUncy  of  Witntu.    See  Witneaa. 

ComditioMS  Prtetdtut,     See  Pleading. 

CsMKrtirttM  ^  Siatulet^tS  £dw.  S.  c.  7,  SI  Hen. 
A.  c.  15,  25  Hen.  8.  o.  19.    See  Quare  Impedit. 

■  7  Geo.  4.  c  57,  aa  to  voluntary  paynufnt 

within  aec  32.  See  Voluntary  Payment  Pav- 
ing Act 

Copyright — Effect  of  cognovit,  in  action  for  not 
performing  contract  to  write  a  work,  given,  on 
delivering  up  to  defendant  part  written  and  copied 
from  a  work,  for  an  infringement  of  the  copyright 
of  which  a  aecond  action  is  brought  by  two  per- 
sona, one  of  whom  waa  plaintiff  in  the  former  ac- 
tion, 204 

Ceoeiiafit — againat  eviction  by  any  one  claiming 
Wider  the  covenantor,  or  b^  oia  acta,  aaeana,  con- 
•enty  neglect,  deftult*  pnvity,  or  procuremeat. 


does  not  extend  to  eviction  of  covenantor,  under 

a  title  paramount  to  the  covenantor*a|  and  which 

be  had  no  means  of  defeating,  S8 
Cotts — Attorney's  right  to,  where  he  abandons  the 

further  pros«-cntion  of  a  suit,  34 
Defendant's  right  to,  under  43  Geo.  3.  c.  46, 

s.  3.     See  Vezatioua  Arrest. 
Right  to.  under  the  74th  rule  of  Hilary 

Term.2  W.  4,  148 
Crou  Action.    See  Attorney. 

Damoges — Redaction  of,  in  trover,  by  aum  paid  by 
defendant  on  diatreaa  for  rent  on  gooda,  253 

Dadm    See  Preaumption. 

Demurrer m    See  Pleading. 

Detainer — by  aberiff,  not  joatifiable  in  a  aecond  ae* 
tion,  where  the  arrest  in  the  first  action  waa  ille- 

gtl.  56 

Devite-^ot  aeeuritiea  for  money,  held  to  paaa  the 
legal  estate  in  mortgaged  premisea,  234 

to  trustees,  of  '*  all  goods,  chattels,  estate, 

and  effecu  "  of  what  nature,  aort,  kind,  or  quality, 
held  to  paaa  a  freehold  eatate,  24t 

Distress — An  authority  to  tenanu  **  to  pay  their 
reapective  rente  to  J.  S.,  whoae  receipt  waa  to  be 
their  discharge*' — held,  not  to  entitle  J.  S.  to 
distrain,  though  the  rents  were  to  be  received  by 
him  for  hia  own  uae,  58 
■  threahing  machine  not  privileged  when,  lOf 

Dower — Right  to,  in  wivea  of  coatomary  teoanta,  in 
the  manor  of  Cheltenham,  where  lands  aliened 
during  coverture  without  the  wife's  aeparate  az* 
amination  or  joining  in  aiirrender,  248 

Election  rf  Pari£k  Clerk.    See  Pariah  Clerk. 

Equitoble  Astignmeftt^mmy  be  of  an  unaacertaiaed 
debt,  and  what  order  and  acceptance  by  debtor  to 
original  creditor  giving  such  order,  amoanta  to,  21 

Evidence — The  opinion  of  a  medical  man  cannot  be 
given  in  evidence  on  a  point  on  which  the  jury 
are  as  capable  of  forming  an  opinion  aa  the  wit- 
neaa himself,  7 

■  Search  for  abaent  witneaa— what  snffident 
to  let  in  evidence  of  hand-writing  aa  atteating 
witness  to  a  bond,  27 

Quaere — la  the  order  of  the  Court  of  Review 


proved  by  the  initials  of  the  Registrar,  and  tlie 
worda  *'  by  the  Court,"  not  being  under  aeal  ?  89 
Quere — On  whom  doea  the  burden  of  proT« 


ing  the  filing  of  a  warrant  of  attorney  lie,  on  the 
party  acting  under  the  warrant,  or  on  him  who 
makee  the  objection  ?  89 

l*he  copy  of  the  warrant  of  attorney  filed 


under  3  Geo.  4.  c.  39,  is  to  sll  intents  and  por- 
poses  an  original,  and  may  be  g^ven  in  evidence 
aa  auch,  103 

A  book,  in  which  adeceaaed  executor  chargea 


himaelf  with  the  receipt  of  the  rents  of  certain 
premiaea,  ia  good  evidence  of  hia  being  in  poasea- 
aion,  and  entitled,  aa  executor,  to  receive  the 
rents  of  the  premisea  in  question,  although  he, 
the  executor,  may  have  a  remote  intereat  under 
the  will  of  the  teaUtor,  153 

Opinion  of  policy  brokera — how  far  admia- 

sible  to  prove  what  the  conduct  of  a  careful  bro- 
ker ought  to  have  been  in  procnriag  an  alteration 
of  policiea  under  certain  inatructiona,  210 

•^—  See  Bankrupt*a  Declaration.  Competency 
of  Witneaa. 
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tppnib9Dii6B  iftd  iiDjpntflmiiBt  cv  n  Mi^pt  of 

tftmlt  with  iatcot  to  oomnrit  Ithaft  950 
FUmding-^SBB  Lasdiord  and  Tt«aat 
Polieii  Broktr'i  Brmeh  if  Duly-^hi  not  procvriog 

ceitilo  alteratioDB  io  polieits*    Seo  Eviocoe^ 
Practice,    See  Payment  of  MoDfly  into  Court    Fro- 

doction  of  Deeds. 
PreMJum^Rolei  gororniiig  tbe  retorn  of.    8o«  la- 

PrcMMiptttfii— of  a  deed  not  a  aratter  of  law,  bat  of 

Aict  to  be  decided  by  tbe  Jary»  f  19 
I.  of  forrender  by  feoifee not  taking poitea- 

aion  of  landa,  €19 
Proreii— Copy  of.deliTtrod  to  tbt  pirty.not  anend- 

able,  and  why,  ITl 
Trodueiwn  nf  bmi%^\Ff  third  paraona,  atmgofa  to 

tbe  aait,  and  attoraiea,  1S9 

Q,naTt  Imj)edit — In  qvare  impedit  against  tbe  ordi- 
nary, for  disturbing  the  plaintiff  in  bit  right  to 
present  to  a  void  turn,  it  is  not  competent  to  tbe 
defendant  to  counterplead  the  plaintiff's  title,  un- 
less be  (the  defendant)  make  title  in  himaetfi 
either  as  patron,  or  by  collation  after  lapse.    The 

Gint  of  tba  advowaon  doea  not  pasa  the  void  turn, 
oansa  it  is  a  chosa  in  action,  or  (whiob  appeaia 
tbe  batter  reason)  for  iba  poblio  utility,  in  gnard- 
ing  against  simony.  If  a  benefice  be  Toidabia  by 
tba  received  canon  law,  no  sentence,  declaratory 
of  tba  deprivation,  in  the  court  christian,  ia  neces- 
sary, when  the  patron  and  the  incumbent  of  the 
benefice,  which  ia  rendered  voidable,  are  one  and 
tba  same  peraon.  S$mbl$,  that  to  ahaw  tbe  first 
benefice  void  d4fafto,  the  plaintiff  need  not  allege 
in  bis  count,  that  it  ia  of  or  above  tba  annual 
value  of  8/.1  at  least,  such  statement  doea  not 
appear  neceasary,  when  an  allegation  to  such 
effect  ia  made  by  the  defendant  in  bis  plea,  IC^ 

Jl$c§v§ry^ia  Courts  of  Great  Sessions  in  Wales,  con- 

atruotion  of  1  Will.  4.  c.  70,  as  to  smendment  of,  9 
w«     II      Acknowledgment  of,  by  tbe  son  of  a  peer, 

by  bis  name  of  courtesy,  may  be,  if  tbe  docnmenta 

properly    deacriba   him    aa  *'oomiBoaly    called 

Lord,"  &c.,  f  9 
Pskaia— of  an  entire  demand  (u  release  of  one  of 

tn-o  joint  co-obligora),  a  release  of  tbe  whole,  17 
Ii$mittgr-~oi  devisees  of  beir  of  tenant  in  tail,  where 

feoffment  by  tenant  in  tail,  without  poaaeasion  of 

deeda  or  lands  by  feoffee  for  aaaay  years.  119 
J2i^(fvui^BLefiirence  of  replevin  suit  no  plea  in  bar 

of  action  in,  against  surety,  though  it  may  be  a 

diaebarga  in  equity,  t74 
■i   ■  '      Sea  Landlord  and  Tenant 
B€tnm  9f  Premium.    See  Insurance.    Poliof  • 
Keeeue — Attachment  for,  absoluta  in  the  first  in- 

atance  on  aheriff'a   retnm  of  reacoa  from  hia 

officeri  tt6 

Ste^mi  Son — Conatmctioa  of  limitation  in  aettlaflMnt 
to,  154 

£fta4f-Wbef«  a  Ji.  /«.  ia  ddirarad  to  tba  abarlff 
and  a  writ  of  extent  afterwards  taaaea  and  ia  de- 
livered, tbe  Crown  ia  entitled  to  tba  prioritv,  44 

■M»  having  ille^ll^  arraatad  a  defendant  la  one 
•otioB,  leannot  jnatify  fletaining  him  in  another,  56 
fiimMe,an  action  Ik^  agakal  akaitf  if  ba  do 

Niw  Sbriei,  II.— Index. 


Mt  ftaH  is  a  mioBabli  tfaM,  a»d  itibr  t  Mnk- 
roptey  to  intervene,  hy  wUab  plaiatlif  kiH  the 
frtnts  of  hia  execution,  89 

Stamp,    See  Tax-eolleetor. 

Statute  of  Ltmi/afiofM— The  running  of^  (aa  la  tba 
consideration  originally  paid)  bow  to  b«  aom* 
poted,  where  an  annuity  is  avoided,  16f 

See  Construction  of  Statotea.  Paving  Act. 

Staffing  Preeeedingt — in  a  real  action  j  procaedioga 
will  not  be  stayed,  on  the  grovnd  that  cotta  of 
former  ejectment  not  paid,  87 

SuMtutim  rf  Dehi.    See  Bankrupt 

Summarif  JuHtdietiM  ef  the  Court.  Sea  Prodnetion 
of  Deads. 

Suretff^A  guarantia  given  by  a  party  as  an  addi- 
tional aecority  to  a  warrant  of  attorney  given  by  a 
debtor,  will  beannnlled,  if  tbe  creditor  takea  m>m 
tbe  debtor  and  a  stranger,  a  fresh  warrant  of 
attorney  for  other  sums,  besides  that  for  which 
the  original  guarantie  was  given,  and  for  the  pay- 
ment of  which  a  longer  time  than  that  originally 
apecified  is  allowed,  103 

Tax  Collector — A  bond  given  to  commiasioners  by  a 
colleetor  of  naaesaed  taxea,  aad  bia  surety,  ta  ia- 
enra  doe  payment  of  moniea  collected ,  need  not 
be  stamped,  although  not  taken  in  tbe  precise 
amount  required  by  43  Geo.  3.  e.  99.  a.  13.  Such 
a  bond  need  not  be  taken  to  his  Mi^esty  and  his 
snceeasors.  Tbe  collector  in  default  on  such  bond 
is  a  competent  witneas  againat  bia  surety.  Tbe 
aals  of  the  collector's  lands  and  goods  la  not  a 
condition  precedent  to  putting  socb  bond  in  auit. 
To  psy  mooer  collected  for  a  given  year  to  tba 
account  of  a  different  year,  ia  a  breach  of  tba  con- 
dition for  due  payment,  49 

Theatre — If  two  parties  enter  into  an  agreement  to 
produce  certain  performancea,  at  an  dulieenaed 
theatre,  and  to  share  the  profits,  such  contract 
ia  illegal ;  and  a  bill  of  exebanpfe  given  by  one  to 
his  partner  as  a  security  for  his  moiety,  is  void ; 
and  an  action  cannot  ha  maintained  to  recover  the 
amount,  €14 

Treu  mnd  Buiha-    Sea  Landlord  aad  Tenant 

Trespau  or  Cdtf— Whether  form  of  action  ahould  ba. 
See  Action. 

Trover,    See  Inaolvent. 

TruiiM— Whether  an  illegitimata    tmatea    dying 
without  issue  is  within  1  Will.  4.  e.  60.  a«  8,  €34 
■      Conveyance  by  anbatitutad  tmatea  andar  6 
Geo.  4.  c.  74.  s.  5.    Sea  fine. 

Venue— Saffieiancy  of  aeaoad  count  withost 


a  venue;  there  being  a  venna  in  the  margin  of  the 
declaration,  47 

Voluntary  Payment— A  creditor  writea  to  bia  debtor 
reminding  him  of  bia  debt,  and  requires  pajnsient 
within  a  few  weeks,  otherwise  he  will  employ  an 
attorney.  The  debt  ia  discharged  vritbout  any 
subsequent  act  upon  tba  pirt  of  the  creditor,  in 
three  weeks  from  tbe  receipt  of  the  letter  :«Hald, 
not  a  Tolontary  pfcymant,  nor  Iraadulent  aad  void, 
within  aee.  3€  of  7  Geo.  4.  c.  57, 115 

Wagering  Polietf.    See  Inaoranee. 
ff arrant  ^  itcinrnfy— Tba  stitota  3  Oaa  4.  a.  39, 
requiring  a  waniit  of  attomty  to  ba  ftIM  witkk 
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twratr*mie  ^ay*  after  •xecutimi,  eonfin^  to  the 
ca»e  of  a  valid  commiation  ;  warrant  of  attorney, 
though  not  filed  und^r  the  aiatute,  gooti,  against 
a  party  acting  as  ansignee  under  i  oommiaaion 
illegally  aued  out,  89 

Warrant  of  Attorney — See  Evidence. 

fFfffifM— Admiaaibility  of,  though  intereated,  and 
though  verdict  might  be  used  againat  him,  where, 
from  necessity  (as  in  the  caiie  of  tolls  affecting 
the  pnblio  generally),  it  is unreaannable  to  expect 
the  production  of  aiaintereated  witneMOS,  46 

■  An  accommodation  indorser  is  liable  for  the 

debt  of  the  accommodation  drawer,  under  the  52nd 
eeciion  of  6  Geo.  4  ;  consequently,  if  the  drawer 
become  bankrupt,  and  obtain  his  certificate,  the 
indoriter  may  prove  under  the  commiation,  though 
lie  be  not  oaUed  upon  to  pay  the  bill  until  after 


the  banlmiptcT*  Hence,  it  foncfwa,  Aat  in  n 
action  by  the  bolder  against  the  aecommodatioa 
indoraer,  the  drawer  ia  a  competent  witnefs  for 
the  defendant,  as  his  certificate  is  a  bar  to  aaj 
action  that  may  be  brought  against  kun,  S4 

Witnou-^Se^  Tax  Collector. 

Writ  of  Right — Not  sufficient  for  demandant,  ia 
stating  pedigree,  to  say  be  ia  cooain  and  heir  of 
the  person  la»t  seised,  but  must  also  net  oat  kn 
he  is  such  eousin  snd  heir.  Upon  soch  omissioi, 
and  special  demurrer,  the  Conrt  will  not  pfrmit 
demandant  to  amend.  Amendments  in  the  eooat 
of  a  writ  of  right  are  not  favoured,  73 

I  See  Staying  Proceedings. 

_  Semble,  in  a  writ  of  right,  the  tenant  wu 
to  begin,  tbongh  be  tendered  the  demi-ottrk,  15S 

■  ■  See  Adjournment  of  Esaoign. 


EXCHEQUER  OF  PLEAS. 


Ahalfment'^A  transposition  in  the  Christian  names 
of  the  defendant,  in  the  title  of  the  affidavit  to 
verify  a  plea  in  abatement,  is  a  rariance  which 
makes  the  plea  irregular.  Semble^-Th^i  "  one  of 
the  defendants  in  the  cause"  is  a  good  addition  to 
the  deponent,  in  an  affidavit  of  verification  of  a 
plea  in  abatement,  within  rule  5,  Hil.  term,  f 
Will.  4.— Costs  not  allowed  on  setting  aside  a 
plea  in  abatement  for  irregularity,  169 

Action — Form  of  action — A  master  sitting  in  a 
gig  by  the  side  of  his  servant,  is  liable  in  trespass 
for  an  immediate  injury  occasioned  by  the  driv- 
ing of  the  servant,  26 

m  Second  action  not  maintainable  on  promis- 

sory note  payable  on  demand,  given  for  securing 
payment  of  periodical  contributions,  &c.  for  ar- 
rears accruing  since  former  action,  SS7 

......  Form  of.    See  Pleading. 

^(/dttfofi— Whether  "  one  of  the  defendants  in  the 
a  good  addition,  in  affidavit — quasre,  169 
The  *'  above-named  defendant,"  not,  216 


cause 


Administration  Bond — Liability  of  surety  on,  and 
pleadings  in  action  on,  302 

Admiaion — As  to  non-conclusiveneBS  of.   See  Frau- 
dulent Removal. 

Affidavit — taken  in  Scotland,  may  be  sworn  before  a 
Justice  of  the  Peace,  81 

•i«_  '*  The  above-named  defendant*' not  a  good 
addition  of  deponent,  216 

for  attachment  for  not  obeying  subpcena. 


may  be  sworn  before  a  Judge  of  any  one  of  the 

three  courts.  232 

.._.-..-.  of  debt — Irregularity  in,  9 

on  bill  of  exchange,  must  state 


smount  of  bill,  21H 

See  Bill  of  Exchange. 


Agreement — What  stamp  necessary  for  an  agree- 
ment, where  parties  agreed  '*  to  |)ay  rateably  and 
proportionably,  according  to  the  sums  of  money 
by  them  severally  subscribed  and  set  opposite  to 
their  respective  namea,"  114 

.•  See  Landlord  and  Tenant.    Pleading. 

AmkutadorU  Servant,    See  Pririlege. 


^aie»(/iR«fit^In  an  action  by  tmigneea  of  a  bank- 
rupt, the  declaration  may  be  amended  by  the  ia- 
sertion  of  the  name  of  the  official  aMignee  ut 
plaintiff,  40 

■  Qusre,  whether  the  Coort  have  power  to 

revise  the  direction  of  the  Judge  at  Niai  Prios,  ia 
directing  an  amendment  under  9  Geo.  4.  c  4, 94 
But  where,  in  an   action  by  indonce 


against  indorser,  a  bill  payable  to  order  of  defen- 
dant was  described  in  the  declaration  as  payabls 
to  the  order  of  the  maker,  and  the  defendant  did 
not  suggest  or  prove  the  existence  of  any  other 
bill :— Held,  that  the  discretion  of  the  Judge  wu 
properly  exercised  in  allowing  an  amendment  an- 
der  the  statute,  94 

of  declaration,  order  for,  with  leave  (o 


plead  de  novo,  does  not  compel  the  defendant  to 
plead  de  novo,  if  former  plea  applicable  to  amend- 
ed declaration,  274 

of  writ — by  substituting  "  boroogh**  for 


"  hundred"  in  action  under  7  &  8  Geo.  4.  c  31,275 
by  Judge  at  Nisi  Prion,  of  contents  of 


written  document  as  set  forth  in  record,  by  onl 
testimony  or  a  copy,  under  9  Geo.  4.  c.  15,  275 

Appointment  by  Will,    See  Legacy  Doty. 

Appropriation — A  general  payment  of  money  on  ac- 
count goes  to  the  dischsrge  of  the  eariiest  legiT 
claim,  20 

Arhiiratiou — Costs  being  directed  to  abide  the  event 
of  an  award — the  Master's  allocmtor  held  not  sof- 
ficient,  alone,  to  satisfy  the  Court  that  the  ptrty 
seeking  an  attachment  is  entitled,  SB 

—i—  The  Court  will  not  set  aside  an  award 
merely  on  the  ground  that  the  arbitrator,  at  tbs 
time  of  the  reference  and  award,  was  indebted  to 
one  of  the  parties,  and  did  not  state  that  feet  to 
the  other,  56 

Arbitration — In  an  agreement  of  referenoe  empow- 
ering an  arbitrator  to  aetUe  and  fix  an  annuity  to 
be  purchased  by  executors  for  the  widow  of  their 
.  tesUtor,  snd  "in  case  the  said  arbitrator  shall 
award  any  such  annuity,  he  ehall  or  may  award 
th0  same  with  a  pmviio  that,  in  tarn  m  a  dsfi- 


EXCHEQUER  OF  PLEAS. 


si» 


tiener  of  tsieta  of  tbo  teotttot,  the  annoitj,  or 
the  fund  from  wbich  the  tame  shall  arise,  shall 
abate  in  the  same  manner  as  if  it  were  a  provi- 
aion  in  the  bill/'  the  word  "  aball*'  is  imperative; 
and  the  arbitrator  is  boand  to  insert  the  proviso 
in  bis  award,  150 

Award — Where  award  not  vitiated  by  misrecital  of 
arbitrator's  christian  name,  and  subaUtation  of  hia 
right  name,  t36 

—  If  aifidavit  for  attachment  for  not  performing 
award  appear,  from  jurat,  to  be  sworn  before  time 
expired  for  making  award,  ai&davitneed  not  stato 
that  it  was  so  made,  S36 

-^—  See  Evidence.    Pleading. 

Arnst — A  defendant  who  has  escaped  from  costody 
in  France  on  a  judgment  and  execution  there, 
may  be  arrested  in  an  action  on  that  judgment  in 
this  country,  B8 

— — by  wrong  name,  held  sufficient,  and  that 
due  diligence  was  used  pursuant  to  rule  82  Hilary 
term.  2  Will.  4.— where,  17 

— ^  See  Vexations  Arrest. 

If  a  peraon  employed  by  a  sheriff's  officer, 

after  making  the  arrest,  transfers  the  custody  of 
the  party  arrested  to  an  assistant  of  the  officer, 
the  officer  b  liable  to  the  penalties  of  atatute  5f 
Geo.  t.  c  f8,  notwithstanding  the  assistant's 
name  is  also  in  the  warrant  Beginning  to  carry, 
i.e.  placing  a  party  arrested  on  a  coach,  for  the 
purpose  of  being  conveyed  to  prison,  witbin 
twenty-four  boors  after  the  arrest,  is  a  earrying 
to  prison  within  the  meaning  of  the  statute.  A 
positive  and  express  consent  of  the  party  arrested. 
Is  necessary,  to  satisfy  the  words  "  voluntary 
consent,"  and,  therefore,  a  mere  acquiescence  in 
the  proposal  of  the  officer  to  uke  him  to  a  tavern 
is  insufficient  The  mere  neglect  of  tbo  party  to 
nominate  aome  *'  safe  and  convenient  dwelling- 
house,"  does  not  justify  the  officer  in  conveying 
him  to  prison  within  twenty-foor  hours,  but  it  is 
the  duty  of  tbo  officer  previously  to  require  him 
to  nominate,  143 

-^  a  second  time  on  same  affidavit  of  debt, 
S40 

— .—  In  trespess  for  illegal — when  and  upon  what 
allegation  plaintiff  entitled  to  recover  costa  of 
procuring  his  discharge,  f  51 

— —  Privilege  of  barrister  from — DeviatioOy  115 

_  See  Sheriff. 

Aufued  Taxts.    See  Pleading. 

Attignee.    See  Bankrupt 

^fracAm«N(— against  the  sheriff  for  not  bringing  in 
the  body,  is  irregular,  where  the  role  for  allow- 
ance of  bail  has  not  been  drawn  up  by  reason  of 
the  miscondoct  of  the  plsiotiff 's  attorney,  46 

■  A  Judge's  order,  although  acted  upon,  cannot 
be  enforced  by  attachment  until  it  is  made  a  rule 
of  court,  1 6t 

-^—  See  Arbitration.    Affidavit.    Costs.    Escape. 

Attorney  —  who  has  omitted  to  take  out  his  cer- 
tificate for  more  than  a  year,  liable  to  penalties,  if 
be  practise  at  the  Quarter  Seasions  without  re- 
admission.  tS 

...».  Name  of,  he  not  being  on  the  roll  of  this  court, 
indorsed  on  summons,  effect  of,  t5 

..I—  His  bill  for  business  done  in  a  court  which 
hM  no  taxing  offieWf  aot  withia  S  OtOt  S.  c  f5i 


s.  13,  and,  therefbrtrBoed  aotbodollf«i«d  sigiied 
one  month  before  action,  f6 
AtUrmy — will  be  compelled  by  the  Court  to  file  the 
inquisition  upon  a  judgment  by  default,  and  be 
liable  to  pay  costs — wbere,  30 

—  The  Court  will  compel  an  attorney  to  perform 
a  written  undertaking,,  notwithatanding  a  parol 
agreement  that  it  ahould  not  be  enforced  except 
upon  a  contingency,  174 

— ^.  Absolute  written  agreement  by,  ordered  to  bo 
performed,  though  qualified  by  parol,  174 

_  ordered  to  change  no  proceeding  in  cause,  175. 

_-  personally  liable,  on  undertaking  '*  to  bear 
and  pay  on  behalf  of  creditors"  a  oertain  propor* 
tion  of  expenoea  of  oppoaing  cUum  in  bankniptcy, 
f95 

*-~  Verdict  against,  for  libel,  no  ground  to  ftiiko 
off  roll,  t€7 

—^^  See  Attachment    Lien.    Set-off 

ilnetioiMer.    See  Distreas. 

Award,    See  Arbitration. 

Boi/— Aflldavit  of  Joatifieation,  7 

—  Insolvency  of,  7 

—  Description  of,  7 

—  Notice  of  residence  of,  8 

—  Property  of— Copyright,  8 

—  Payment  of  debts  of,  8 

—  Render  of— Time  enlarged  for,  where, "9 

—  See  Baron  and  Feme. 

—  It  is  too  late  to  object,  after  a  deposit  of  eoata  of 
former  notices  of  bail  has  been  received,  that  the 
notice  on  which  bail  come  up  to  justify  has  been 
given  by  a  different  attorney,  without  an  order  to 
change  the  attorney,  €3 

—  Affidavit  of  justification  by  country  bail  noat 
awear  to  being  "  worth,"  not "  possessed  of,"  tiio 
requisite  amount,  100 

—  Liability  of— After  foribiture  and  assignment  of 
a  bail  bond,  time  given  to  the  principal,  which 
does  not  prejudice  the  bail,  is  no  discharge  of  the 
sureties  in  the  bail  bond,  115 

—  Money  paid  into  Court  in  lien  of— Officer  of 
Court  not  entitled  to  poundage  on — Application  to 
take  money  retainea  aa  poundage  out  of  oourt, 
how  to  be  made,  tl7 

—  Notice  of,  cannot  be  treated  aa  a  nallity,  fbr 
omitting  reaidence  and  deaoription,  S34 

—  See  Attachment    Misnomer. 

Bail  Bond — "  No  proper  affidavit  of  debt  made  and 
filed,"  not  a  good  plea  to  a  declaration  in  .debt 
by  the  assignee  of  a  bail-bond;  and  proper  plea 
■uf^sted  by  Bayley,  B.,  where  affidavit  bad, 
104 

-.—.—.  Affidavit  to  atay  proceedings  on.  Soe 
Infant     Merits. 

Banken,    See  Bond.    Evidence. 

Bankrupt — ^The  assignees  of  a  bankrupt  mar  main- 
tain trover  against  a  sheriff,  who,  before  the  com- 
misaion,  but  af^er  the  act  of  bankruptcy,  and  with- 
out any  notice  of  the  act  of  bankruptcy,  has  seised 
and  aold  the  gooda  of  the  bankrupt,  under  a  writ 
of Jitrifaeiai,  116 

—  W  bare  aolicitor  may  indemnify  aadgnet,  ff6 
•^p—  Appropriation  of  partnerabip  property  in 

diacharge  of  partnerahip  debts,  by  partatr  wbo 
baa  €oaimitted  an  act  ot  bankmpto/,  SS7 


a* 


AmeDdment. 

Borvn  ««i<  Ffiif— Femtt  eovert  aiT«ittd»  aiidwbo 
bM  giv«n  ft  l»ftil  bond,  Mtitled  to  be  nliof ftd  on 
sammary  application — wbcre,  6 

B^U  ^  Cott$'—o£wi  tttornojr— Quaro,  wbetbtr  pre? 
pmriDg  and  eogfotiiog  a  warrant  off  nttomoj,  is  a 
ebarge  wbicb  renden  it  neceamrjr  for  an  attonpej 
to  deliver  a  bill,  pursuant  to  S  Geo.  f*  c*  t$, 
0epaimtingcomoioo  law  andconvejenotngcbargeit 
78 

BiU  of  Exehuitf§ — In  an  action  by  tbe  indorsee 
ngainat  the  indoraer  of  a  bill  of  excbange»  the  de^ 
claradon  need  not  allege  any  aoeeptance,  or  a  epe- 
.  pal  acceptance  or  preeentinent,at  tbe  place  wbere 
It  is  made  payable,  but  it  is  sufficient  to  pro?e 
preeeoimenl  at  tbat  place.    See  Amendment. 

■  An  affidavit  of  debt  by  the  indorsee, 
against  the  indoraer  of  a  promissory  note  or 
bill  of  exchange,  must  allege  a  delault  by  the 
maker  or  acceptor,  76 

BUI  of  Exchange  —  Indorsee  may  recorer  whole 
amount  of,  though  be  received  it  only  is  be  dis- 
counted, and  has  obtained  and  i>ecome  gusimntee 
for  part  only,  199 

■  Effect  of  information  to  drawer  before  bill 
due,  that  it  will  probably  be  dishonoured,  and 
promised  by  him,  that  if  not  taken  te  bin  by  a 
certain  day,  be  will  pay  it,  253 

See  Identity. 


Boud — As  to  •ffect  of  indorsement  by  obligee  agaiast 
his  own  interest.    See  Eridence. 

-rr—  Wbere  given  to  secure  a  general  running  ba- 
lance not  exceeding  a  given  amount,  what  »Uvaip 
on,  is  sufficient,  162 

——7-  8ee  Evidence. 


Charge — for  payment  of  Debts.     See  Devise. 

CejRinoti  Appcaraitrf— Plaintiff  may  enter  a  common 
appearance  at  auy  time  before  the  cause  ia  out  of 
court,  and  therefore  be  has  foor  terms  for  that 
purpose,  lis 

Cmnpromtit,    See  Executor  and  Administrator. 

Cfikttntctiou,    See  Arbitration. 

of  Deed.    See  Way. 

Cntrttft,  See  Goods  SoUl  and  Delivered.  Statute 
of  Frauds. 

Coroner.     See  Sheriff. 

Cbett — Taxation  of— What  not  a  taxable  item,  and 
taxation  of  bill  obtained  thereoo,  tS 

\      Bill  for  business  by  an  attomoy  in  a  court 

.  of  requests  not  taxable,  and  why,  ?6 

See  Attorney. 

— .«.  Plaintiff  succeeding  on  a  second  trial,  entitled 
to  the  costs  of  first  trial,  in  w^ich  no  verdict  could 
be  given,  hy  reason  of  tbe  absconding  of  one  of 
the  jurors,  although  he  refused  to  consent  to  a 
verdict  by  the  other  eleven,  SB 

-«—  In  trespass  against  several  defendants  silver- 
ing by  the  same  attorney,  but  pleading  severally, 
a  defendant  who  is  acquitted,  is  entitled  to  his 
own  separate  costs,  and  also  to  an  aliquot  portion 
of  the  costs  incurred  jointly  with  the  defendante 
who  have  been  found  guilty,  on  ssttsfyiog  the 
if  aster  that  be  has  not  been'iadeaniied  by  those 
defendants,  gy 


0^1— >Wfasfn,  to  t  deeitnliMi  for  IMI,  mtitUmg 
several  eountSf  soom  of  tbe  defoodnats  plead  ifce 
fsneral  iesne,  and  others  demur  to  noaae  ef  tbe 
aonnts,  and  plesd  tbe  gcMrsl  issue  to  the  rcmsis* 
der,  109 

— -^  Wbere,  after  a  demand  and  reftttal  of  coels,  so 
as  to  brin|  a  party  into  conteatipt,  be  is  allewad 
to  setoff  bis  oWb  costs sgainst  the  coeU  demanded, 
there  most  be  a  new  demand  of  tbe  assooat  das, 
ate  making  the  dedoction,  to  order  to  obtaia  aa 
attaohment  ror  Bon*peymeat,  113 

..«.»  Oa  aettiag  aside  plea  in  abatsaaant  for  irrtga* 
larity,  not  allowed,  169 

....  Under  43  Geo.  f,  "reasonable  and  probable 
aaiae,"  and  not  aaaltee,  tbe  queatioB,  on  appliea* 
tioB  for,  f  SI 

.^».  of  taxation  of  attoraey'a  biH  after  action  csm- 
menced  thereon,  where  allowed,  S5f 

-^-«  Security  for  costs— Defendant  may  move  for, 
though  he  hae  obtained  time;  and  afiUavit ilor, 
in  such  case,  10 

-^—  Application  for  security  for,  whan  to  be  saade. 


-i..,-.  Where  not  given  on  setting  aaida  praeeadingi 

for  irregolariiy,  f S6 
Under  4S  Geo.  S,  pla>nUff  not  UaUe  for.  if  pert 

of  goods  for  which  he  hsa  arreated,  returned  wttb- 

out  his  knowledge,  S59 
.^..of  one  count  only,  where  eeveral,  on  one  agrse- 

meat,  and  only  one  breach,  ff7l 
-r-^  Soggcation  to  deprive  plaiatiff  of.    Bee  Cewt 

of  Requeata.  Judge  a  eer^fioate  auder  1  Will.  4. 

0.  f. 
.«*-  See  Bill  of  Coets.    Court  of  Requests.    Error. 

Interpleading  Act    Tender.    6beri£ 
C0»iiss< — Abandoning  retainer  of,  impoeed  se  a  tem 

of  obanjing  venue,  I? 6 
Court  of  Beqiittti^lik  determining  the  right  toeattr 

auggestioB  to  deprive  a  plaiatiff  of  costs,  under  a 

court  of  requesta  act,  the  Court  will,  in  geoeral, 

fook  to  tbe  verdict  only,  to  decide  the  amooat  of 

the  debts  recoverable,  76 
,-  What  time  the  defondant  baa  to  apply  to 

enter  such  suggestion,  and  that,  notwithstaodisg 

the  Judge  may  have  certified,  and  judgnaent  besa 

iesusd,  undsr  1  Will.  4w  c  7,  f  6 

Quaere — whether  sa  sction   for  use  ssd 


occupation  w  within  the  exemption  of  s.  11  of  tbe 
London  Court  of  Requests  Act,  39  &  40  Geo.  & 
c.  104.  A  captain  of  s  trading  vessel,  ia  tbe 
habit  of  loading  and  unloading  his  cargo,  and  de- 
positing it  in  a  warehouse,  at  a  wharf  ia  Loadoe, 
oeloDgiug  to  other  persons,  and  of  purchaaisg 
provisions  for  the  venal  in  London,  but  baviag  ao 
residence,  coooting-hooae,  or  warehoose  in  lbs 
city,  is  not  within  the  London  Court  of  Requests 
Act,  87 

Suggestion  to  deprive  plaintiff  of 


Tbe  defendant  haa  tbe  first  four  daya  of  the  tena 
after  verdict,  to  spply  to  enter  s  suggeeticm  to  de- 
prive the  plaintiff  of  costs,  under  a  ooort  of  reqoaets 
act,  although  the  Judge  has  certified,  sad  andcr 
statute  1  Will.  4.  c.  7,  execution  has  issued,  76 

Defondant  not  preduded  inm  aaeh  apph^ 


cation,  by  reason  of  an  agreensmat  to  attaw 
diau  exeoutioB,  if  it  do  aoi  appear  that,  at  iba 
timi  ^  such  igsBSBSBtf  ha 


EXCHEQUIB  DV  PLEAS. 


ssi- 


Mtngbt.at  to  tbi»  coitt^or  iqr  rMiop  «f  Mi*  Ju4ge 
itriMiBff  to  nfoiDd  hu  cprtiiiofUo,  aAor  nfiuiiog 
to  tht  local  act,  76 
Ctufi  qfRt^unU^To  dapriTt  a  plaimiff  of  bia  coats 
undu  the  Loadon  Court  of  Raqaestt  Act,  the  da- 
fandam  muit  dearlj,  and  io  azprai a  tanaa,  brisg 
himaelf  witliin  tlia  words  of  tba  aa ;  an  affidavit, 
tbarafore,  that  ba  keapa  "  a  coiuting-bouaa  or 
waraboose,"  not  aufficiaat,  167 

See  Plea  in  Abatamaat.    Esoapa, 

Cr€tt  ^rtaan— Wbara  not  nacaaiarf  to  ba  rciortad  to, 
on  agreement  to  paj  an  entire  sum  for  tbt  par- 
fonnanca  of  diatinct  tbinga,  S63 


D^iar  and  CrtdUgr^Com^omiWB  aecaptad  nodar 
miarepraaaniation,  wbara  U  doaa  not  pvsfant  ac- 
tion by  creditor,  186 

Whero  not  peccasar|r  to  tabular  amoont  of 
compoaiiion  to  creditor  in  order  to  prerent  cradi- 
tor  from  reaortiag  to  bis  ordinal  ctoim,  ffSO 

D$§d — Execution.    See  Stamp. 

De  injurid  sud  pntprid,  ice, — where  a  good  plet  in 
replevin,  200 

D$liv$nf.    See  Contract. 

Demand  of  CoKk    See  Coats. 

Drmurrer—Quaere,  Whether  a  Judge  at  cfaajnbars 
has  authority  during  Tacation  to  quash  a  demunrtr 
appearing  to  be  sham,  and  pleaded  for  delay,  4/$l 

— ^  tor  delay— concilium  granted  laat  day  of 
term  for  rising  of  the  Court,  286 

Dariii— which  doea  not  in  terma  import  an  estate  in 
Ue,  will  not  carry  such  an  catate  by  reaaon  of 
the  testator  making  a  previous  charts  upon  auoh 
part  of  bia  property  aa  aoay  ba  nacasaary  and 
adequate  for  the  paym^  of  his  debts,  87 

See  Latent  Ambiguiiy.    Power.    Furebaaar, 

D/jtraw— Gooda  deposited,  lor  sale,  on  tha  pemiaaa 
of  an  auctioneer,  vt  not  liable  to  bt  diatrainad 
for  rent  of  those  premises,  101 

— —  Nor  will  a  misrepresentation  aa  to  the 
ownership  destroy  auch  eiamptioQ  froas  diattcia, 
106 

Sea  Landlord  and  Tenant* 


Dailriagaf — Rulea  governing  the  oUainii^  of  dis- 
tringas on  a  writ  of  summons,  2,  3,  4 
'.   .       allowed   to  iaaue  on  an  affidavit   which 
does  not  state  that  a  copy  of  the  writ  waa  left  at 
the  defendant's  house,  is  not  irregular,  liO 

Copy  of  writof  auamonamustbalefiattbe 


third  time  of  calling,  239 

Affidavit  for,  to  proceed  to  outlawry,  207 


^9ciwHnt — Service  of  declaration  on  wifii  at  hooaa 

where  husband  and  wife  staying,  268 
'——  Service  of  declaration,  1^ 

-r Ihclarmiim  hu    Sea  Conatruction  of  Su- 

tutes.    Inaolvant. 
JS/<gti— Power  of  Court  to  enlarge  time  to  return 
writ  of,  218 
!  Sea  Trust 

JErrar— On  motion,  a  dafandaat  sriU  not  ba  allowed 
to  MM!  prof,  bia  own  writ  of  error,  without  pay- 
ment of  coata,  41 
■  .11         Writ  of,  apani,  if  aot  praoaadad  in  a«  day  of 
I,  87i 

-Vboite  an  octloBof  Ml  iwi  bt  ■ainfalB- 
for  aa  escape  from  custody  «|l8r  m  pmdMMit 


finr  non-pajttMit  of  ootta,  Munnaat  (a  o  d 
eqnity— eiitfra.    Simblt,  that  it  cannot.  If  4 

£acape»-Debt  for,  it  seems,  not  maintaiaabln,  whara 
eacape  from  custody  in  attachment  for  non-pajr- 
ment  of  costs  decread  in  aqoity,  177 

Eitnppel — Where  judgment  in  a  joint  aetion  ia  no 
bar  to  a  aepsrata  action  againat  one  defendant 
therein,  210 

Evidenr$^lf  an  agreement  for  arbitration  be  not 
under  seal,  in  an  action  on  the  award,  tha  do* 
fendant  (who  is  executor)  may  give  in  evidenee 
deficiency  of  asaets  under  the  general  iaaua,  160 
'  An  indorsement  bv  the  obligee  of  a  bond» 
either  contemporaneoualy  with  the  ejcecution  af 
the  bond,  or  before  the  preaumption  of  satidhatian 
arises,  of  a  £Kt  peculiarly  within  bia  own  know* 
led^,  against  his  own  interest,  and  whieb  ha  hiaa 
no  uuereat  to  misrepresent,  is  admisaible  in  evi- 
dence for  himself  or  his  representativea,  in  fn 
action  on  the  bond,  165 

In  an  action  by  the  obligaee  on  a  tradUig 


bond,  binding  the  obiigora  to  nay  or  laaait  oaabt 
&c.,  to  pay  biUa  accepted  w  tha  obliffaaat 
the  production  by  the  plaintin  of  bills  of  ez- 
chan^  accepted  by  tha  defendants,  payabbat  thn 
banking-house  of  the  plaintiffii,  is  sufficient  primd 
fycU  evidence  of  a  balance  due  to  them  to  tfant 
amount,  and  renders  it  incumbent  on  the  d^sfim- 
danta  to  prove  remittancea  in  discharga  of  audi 
balance,  or  to  shew  the  actual  atate  of  the  aocoont^ 
162 

Evulenee — An  allegation,  that  a  suit  has  bean  ptnd* 
ing  in  a  court  of  equity,  iaauatained  by  evidence  of 
an  attachment  for  non-poyment  of  aoala.  SmM» 
— that  a  decree  in  equity  is  admiaaibla  an  evi- 
dence for  the  purpose  of  ^ving  merely  tha  m^ 
istence  of  such  a  aecree,  without  a  recital  tharauDf 
or  proof  of  tha  bill  and  anawer,  176 

■  ■  .  .  of  attachment  for  non-payment  of  aoaM» 
auBtains  allegation  of  auit  peodioff  in  aquiiy.t- 
Pecrae  in  equity,  wbera  admisslMS  witaout  n* 
aital  of  bill  and  answer,  or  proof  thereof,  176 

Soma  evidence  of  identity  of  defandant  with 


party  executing,  essential  in  actioQ  on  a  WBtmn 
instrument,  210 

Whether  sufficient  proof  of  identity  to  let  in 


evidence  of  conversations  for  the  judge,  S62 
See  Attorney.  Latent  Ajnbiguiqr* 


ExckHpttr  Bi7{i— Paymaster  of— Nature  of  adto: 
effect  of  general  appointment  under  seal ;  svfaat  a 
sufficient  revocation  of  a  former  appointment,  and 
of  recital  of  resignation  of  former  paymaater  auing 
hia  successor  for  salary  received  by  nim,  241 

Etteuiim — Defendant  cannot  be  chamd  in,  aftnr 
auperaedeable  for  want  of  being  ao  chaigad,  ff  14 

—I of  will  of  real  eatate — Signing  of  wiM  in  the 

preaenae  of  three  witnesses.    See  Will. 

Exfraf ar  and  AdwuMUrafar-'Genenl  rale  na  to  what 
compromiae  he  may  make  with  debtor  to  the 
estate,  without  rendering  himaelfperaonally  UaUe, 
98 

Judgment  and  execution  da  botd$ 


aet  aaide»  and  money  paid  under,  ordered  to  be 
returned,  though  executor  admita  aaaeta  anpland- 
log,  and  tftarwarda  daniea  antlSy  and  $fm  to 
pay  tbt  debt»  61^ 


%xn 


INDBX. 


£rt«Ht--After  Crown  debt  tatitfied,  debtor  cannot 
continue  prerogative  procesa  against  his  own 
debtor,  f  66 

Foreign  Judgment — Pleading  of,  172 
—  See  Arrest. 
FraudsSutute  of.    See  Guarantie. 
Fraudulent  Removal.    See  Landlord  and  Tenant. 

Gamrn^— Cricket  match  for  SO/,  within  9  Ann.  c.  14. 
a.  i,  t82 

Goodt  sold  and  delivered — What  not  a  sufficient  de- 
livery to  susuin  a  count  for,  97 

Orowing  Cropt,    See  Interest  in  Land. 

Guarantie— not  to  be  construed  strictly  against  a 
surety — where — but  plain  and  clear  language  roust 
be  used  to  make  it  a  continuing  guarantie,  18 

■  To  a  plea  in  assumpsit,  on  a  promise  to 

pay  the  debt  of  a  third  person,  that  there  was  no 
agreement  in  writing,  pursuant  to  the  Sutute  of 
Frauds — Semble,  that  the  plaintiff  cannot  reply 
generally,  tlmt  there  was  such  an  agreement,  but 
18  bound  to  set  it  out  in  the  replication,  81 

Highway  Act.    See  Treble  Costs. 

Identity — of  party  executing  with  defendant,  must 
be  proved  in  action  on  written  instrument,  210 

Impearlanee'-^K.  defendant  who  baa  not  appeared,  has 
no  right  to  an  imparlance,  113 

Indemnity.    See  Practice.    Interpleading  Act. 

Indorsement.    See  Bond. 

/jl^onl^auing  hyprochein  amy,  liable  tocosts  on  non- 
suit, without  non  pros.,  27 1 

■  See  Bail  Bond.    Merits. 

Inquisition — upon  a  judgment  by  default,  filing  of. 
See  Attorney. 

Insolvent — New  promise  by,  after  discharge ;  a  note 
given  by  an  insolvent  after,  for  the  amount  of  pro- 
missory note  given  before  his  discharge,  in  order 
to  prevent  the  surety  therein  from  being  sued,  is 
a  new  contract,  or  security  for  the  payment  of  an 
old  debt  within  the  protection  of  7  Geo.  4.  c.  67. 
s.  61,  and  in  respect  of  which,  therefore,  such  in- 
solvent is  not  liable,  41 

■  ■  proceedings  how  proved ;  s.  7  of  7  Geo. 

4.  c.  57.  only  directory,  179 

Interest — where  it  cannot  be  recovered  by  intended 
mortgsgee  from  time  wlien  good  title  was  to  be 
made,  and  the  termination  of  treaty  for  mortgage 
by  failure  to  make  it,  190 

I  tn  Land — An  agreement,  not  in  writing, 

with  the  owner  ofafarm,  in  consideration  that 
be  will  let,  or  will  agree  to  let,  the  same  for  a 
term  of  yean,  snd  will  suffer  the  intended  lessee 
to  take  possession,  and  have  the  benefit  of  grow- 
ing crops,  and  of  work,  labour,  and  materials  be- 
fore expended  in  preparing  the  farm  ready  for  til- 
lage, to  pay  for  such  cro|is,  work,  labour  antl  ma- 
terials, St  a  valuation, — is  a  contract  relating  to 
an  interest  in  land,  within  the  4th  section  of  the 
Statute  of  Frauds,  and  upon  which,  therefore,  no 
action  can  be  maintained  for  the  amount  of  the 
valuation.  Neither,  nn  demurrer,  is  indebitatus 
assumpsit  au»tainable,  for  crnpa  bargained  and 
sold,  for  work,  labour  and  materials,  snd  on  an 
account  stated,  if  it  appear  by  tbt  pleadings  that 


the  crops  were  growing  at  tha  time  of  a  veiW 
contract  of  bargain  and  sale,  and  for  the  paysMot 
for  work,  labour,  and  materials  before  expended, 
in  order  to  carry  into  effect  a  treaty  for  lettiDg 
the  land  to  the  defendant  for  a  term  of  yean ; 
and  that  the  account  waa  stated  before  the  eropi 
were  cut  down,  concerning  money  to  be  paid  for 
the  crops,  work,  labour  and  materials ;  and  thtt 
there  waa  no  ag^reement  in  writing,  or  note,  or 
memorandum  thereof.  &c.,  57 

Interpleading  Jet^De(enduit  no  right  to  the  benefit 
of,  where,  1 

■  Sheriff  not  entitled  to  the  benefit  of  Inter- 

pleading Act,  where,  IS 

•i—^— —.  Sheriff  not  entitled  to  relief  under,  where 


he  has  paid  over  the  proceedaof  a  sale  to  the  exe- 
cution creditor ;  therefore,  a  rule  calling  on  such 
creditor  to  appear  will  be  discharged  with  coau, 
92 
— ^..^  Practice — Where  execution  creditors  do 


not  appear  in  purauance  of  a  rule  nnder  this  act, 
32 

Application  by  sheriff  under,  most  be 


prompt ;  upon  sufficient  affidavits  in  the  first  in- 
stance ;  and,  it  seems,  collosion  ought  to  be  de- 
nied, 199 

Irregularity — ^To  set  aside  a  declaration  filed,  on 
the  ground  of  non-service  of  procesa — what  in- 
cumbent on  the  defendant  to  shew,  and  time  within 
which  application  muat  be  made,  3 

.^_  Waiver,  obtaining  time  to  compromise, 
after  an  erroneoua  decision  of  a  Judge,  no  waiver 
of  irregularity,  5 

An  irregularity  on  the  writ  itself  will 


not  support  a  rule  to  set  aaide  the  aervice  for  irre- 
gularity, if  the  aervice  was  regular,  166 

in  service  of  process  in  vacation,  most  be 


taken  advantage  of  promptly  by  summons,  235 
See  Distringas.    Waiver. 


JiM^e— Power  as  to  swearing  affidavits,  2S2 

Judge*s  Certificate  "for  immediate  execution,  under 
I  Will.  4.  c.  7 — Non -conclusiveness  of,  though 
execution  issued.  See  Court  of  Requests.  Prac- 
tice. 

.-^—  Order — to  stay  proceedings,  obtained  by  a 
mis-statement,  is  a  nullity,  115 

._  must  be  made  a  rule  of  court  before  it 


can  be  enforced  by  attachment,  1G9 
Enforcement  ot   See  Attachment.  Sham 


Demurrer. 
Judgment — Signing,  on  sham  plea,  170 
.^_«  as  in  case  of  a  nonsuit,  when  premature, 

231 
,  as  in  case  of  a  nonsuit — obtained  after  a 

term  had  elapsed,  from  the  time  of  a  motion  lor 

costs  of  the  day,  and  no  new  notice  of  trial,  237 

Landlord  and  Tenant — In  an  action  of  trover  against 
a  landlord,  for  the  value  of  growing  crops  seixed 
and  sold  by  him,  as  a  distress  for  rent,  and  after^ 
wards  cut  down  and  carried  away  by  the  purchaser, 
he  is  entitled  to  deduct  the  amount  of  rent  from 
the  damages ;  and,  therefore,  if  the  crops  have  been 
sold  at  their  full  value,  and  the  amount  is  less  than 
the  rent,  the  plaintiff  can  have  a  verdict  for  nomi* 
nal  damages  only.  111 


EXCHEQUER  OF  PLEAS. 


Ulll 


LamlhnI  and  Ttitanl— A  lubsitting^  tenancy  ii  not 
determined  by  an  agreement,  whereby  the  land- 
lord lets  to  hii  tenant  at  a  valuation,  to  be 
made  by  two  persons,  and  stipulating  that  the 
tenant  is  to  give  sureties  to  answer  for  the  rent, 
if  no  valuation  be  made,  and  no  sureties  given. 
An  admission  by  the  tenant,  on  an  issue  of  frau- 
dulent removal,  that  the  goods  were  removed 
to  prevent  a  distrrss  by  the  landlord,  is,  it 
seems,  not  conclusive;  but  it  is  for  the  jury  still 
to  decide,  whether  such  removal  was  fraudulent, 
or  under  a  honAJide  belief  of  a  right  to  remove.— 
SembU,  that  under  stat.  11  Geo.  2.  c.  19.  a.  1,  a 
landlord  has  no  right  to  distrain  goods,  removed 
from  the  premises,  for  rent  due  subsequent  to  the 
removal,  83 

■  I  Express  stipulation  in  lease,  providing  for 
part  of  custom  of  the  county  excludes  the  custom^ 
268 

Substitution  of  Tenant.    See  Surrender. 


Latent  Amhignity — A  testator  having  two  nephews 
named  Morgan  Morgan,  one  of  whom  only  resided 
at  Mothvey,  gave  certain  premises  afier  the  de- 
cease of  his  wife,  to  his  nephew  Morgan  Morgan, 
and  afterwards  certain  other  premises  "to  Morgan 
Morgan,  of  the  village  of  Mothvey" : — Held,  that 
1  latent  ambiguity  was  raised,  sufficient  to  admit 
parol  evidence  in  explanation,  88 

LeoM$ — Assignee  of,  where  not  liable  for  rent  due 
after  he  has  assigned  over,  802 

Legacy  Duty — A  sum  of  money,  appointed  by  will 
under  a  power,  though  not  the  personal  estate  of 
the  donee  of  the  power,  is  liable  to  legacy  duty. 
Thus,  where  by  marriage  settlement  20,000/.  was 
vested  in  trustees  to  pay  the  dividends  to  the  wife's 
father  for  life,  and  after  his  death  to  the  husband, 
with  remainder  to  the  wife  for  her  life,  with  a 
power  of  appointment  amongst  children,  and  in 
default  of  issue,  as  she  should  by  will  appoint,  in 
case  she  died  in  her  husband's  lifetime,  or  in  case 
she  should  survive  him,  by  deed  or  will ;  and  in 
default  of  her  appointment,  amongst  her  next  of 
kin ;  and  the  wife,  after  appointing  this  sum  bv 
will,  died  in  her  husband's  lifetime : — It  was  hela, 
that  legacy  duty  was  payable  thereon,  65 

Legacy  Duty-^Exeeutor  not  compelled  to  account, 
where  unreasonable  time  elapsed  before  he  was 
called  upon,  298 

£i6r/— Special  averments  and  introductory  words  in 
cotmts,  necessary,  where,  109 

_-  Inducement  that  plaintiff  is  "  on  the  rolls  of 
attornies  of  the  courta  of  our  Lord  the  King,  at 
Westminster,"  proved  by  shewing  biro  on  the  roil 
of  one  court;  colloquium  concerning  plaintiff"  in 
his  said  profession,"  good,  189 

.  Privileged  Communication,  275 

-.^  See  Costs.    Variance. 

Lien — An  attorney  who  is  not  admitted  to  practise 
in  this  court,  has  no  lien  for  fees  or  money  out 
of  pocket,  in  conducting  a  suit  therein ;  and 
therefore,  in  cross  action,  the  Court  will  allow 
one  judgment  to  be  set  off  againat  another,  with- 
out regard  to  such  lien,  72 

—^^  Livery-stable  keeper  has  no  lien  for  keep  of 
horse,  300 

Life  Estate,  See  Devise.    Settlement. 

Limitation,    See  Statute  of  Limitations. . 


Liquidated  Damagee^So  much  per  acre  for  every 
acre  of  pasture  ploughed  up,  liquidated  damages ; 
plea  by  way  of  satisfaction,  not  covering  the  whole 
sum  in  declaration,  and  of  waiver,  bad,  269 

Livery-Stable  Keeper,    See  Lien. 

London  Court  of  Requests,     See  Court  of  Requeats. 

Master  and  Servant — Where  servant  may  maintain 
trespass  against  one  of  two  partners,  for  turning 
him  out  of  the  joint  dwelling-house,  178 

Merits — Affidavit  to  stay  proceedings  on  the  bail- 
bond,  on  behalf  of  the  defendant,  thot^  an 
infiint,  must  state  that  he  has  a  good  ddience 
upon  the  merits,  149 

Misnomer — The  Court  will  not  order  a  bail-bond  to 
be  delivered  up  to  be  cancelled,  on  the  ol^ection 
that  the  defendant  is  misnamed  in  the  affidavit 
and  process,  if  he  is  similarly  named  in,  and 
adopts  the  biiil-bond,  47 

New  Assignment — ^not  necessary  to  obtun  danaget 
for  part  of  a  trespass,  though  not  the  subatantial 
part,  where  plea  of  justification  excepts  that 
part,  225 

New  Trla/— A  term's  notice  of  motion  to  dischaigs 
a  rule  for  a  new  trial,  is  necessary,  were  no  pro- 
ceeding haa  been  taken  for  more  than  four  terma 
after  the  rule  haa  been  obtained.  An  onler,  by 
consent,  to  change  the  defendant's  attorney,  is 
not  a  proceeding,  175 

■'  Where  granted  for  an  assessment  of  damages 

on  an  erroneous  principle,  the  inquiry  not  limited 
to  the  question  of  damages  only,  101 

— — -  Imposing  terms  on  panting,  where  de- 
fendant aead  since  the  verdict,  255 

Rule  as  to  granting  only  on  payment  of 


costs,  268 
Non  Pros,    See  Error.     Infant 
Notice  of  Motion,    See  New  Trial. 
Notice  of  rWo/— Short  notice  of  countermand,  not 

justified  by  plaintiff'a  being  under  terms  to  accept 

abort  notice  of  trial,  1,  2 
See  Trial. 

Office  Copy  of  Affidaoit^^n  the  revenue  aide  of  the 
Court— A  party  cannot  shew  cause  against  a  rule 
on  the  revenue  side  of  this  Court,  unless  the 
ori^nal  affidavits,  on  which  cause  is  to  be  shewn, 
be  in  court,  or  he  has  taken  office  copies  thereof. 
47 


■  Party  cannot  shew  cause  against  rule  till 
he  has  uken  office  copy  of  affidavit  on  which  the 
rule  was  obtained,  162 

Outlawry — Reversal  of,  after  death  of  defendant 

proofs  required  for,  where  he  dies  abroad,  12 
-^-^—  See  Distringas. 
OuUtanding  Term.    See  Trust. 

Partners — Actions  between— An  action  by  a'  party 
taking  shares  in  a  joint  stock  company  in  the 
name  of  a  third  party,  for  disbursements  for  the 
undertaking  while  such  shares  were  so  hdd,  not 
maintainable,  20 

■  authority  to  diamiss  servant,  173 
— —  See  Bankrupt.    Maater  and  Servant 
Pauper — Residing  out  of  his  parish,  liabUity   of 

parish  to  pay  for  medical  attendince  on,  after 
notice,  282 


iNinn< 


•IWiiiMl  ^t  Momf  liMf  Cnth-^PhMng  ilt  im^^ 
Whete  tlM  defetidaiit  is  tUmred  to  wlthdnw  m 
plei  df  tender,  and  to  pleid  ie  novo,  how  fiur  he 
will  be  relieved  from  the  effect  of  payment  of 
money  into  court  in  reapect  thereof*  S6 

■  ■  On  a  count  allegin|^  a  promise  to  pay  a 

proportion  of  a  debt,  fis.  a  given  amount,  does  not 

W  admit  the  amount,  219 

Planum  the  margin  of  a  deed  eannot  be  referred 
to,  td  explain  intention  of  the  partiesi  91 

iPlMififf^— Since  2  Will.  4.  c.  89,  a  plaintiff  in  this 
court  need  not  declare  as  a  debtor  to  the  king,  103 

-^_  Averments — In  a  declaration  in  fessumpsit, 
where  defendant  agreed  on  request  to  pay  a  fixed 
som  for  the  costs  of  a  lease,  and  dedaration 
alleged  tliat  such  lease  was  prepared  and  accepted 
by  the  defendant,— what  further  averments  on 
demurrer  held  unnecessary,  80 

■  If  the  plaintiff  declare  as  the  Right  Hon. 
the  Sari  of  8.^— -^  and  the  defendant  plead  hi 
abatement  that  the  plaintiff  is  not  the  Earl  of 
B  ■  II,  the  dignity  assumed  will  be  intended  to  be 
an  English  dignity,  and  the  plaintiff,  in  bis  repli- 
eation,  must  set  forth  in  what  manner  it  waa  ac- 
quired, i8 

*  Pleas,  by  the  sureties  in  a  bond  given  for 


«tt 


the  performance  of  the  duties  of  a  collector  of 
assessed  taxes^  shewing  that  the  commissioners  and 
receiver-general  have  not  taken  such  steps  as  are 
directed  by  the  act  relating  to  the  assessed  taxes, 
to  examine  the  accounts  and  to  enforce  payment 
from  the  collector,  are  bad,  on  general  demurrer. 
A  plea,  that  the  commissioners  did  not  imprison 
the  person,  or  seize  the  estate  of  the  collector,  is 
bad ;  as  such  a  plea  should  set  forth  that  there 
were  lands  or  goods  of  the  collector,  that  might 
have  been  seized,  to  satisfy  the  deficiency,  for 
which  the  bond  is  put  in  suit,  51 

To  a  declaration  in  trespass  for  an  assault, 


a  plea  justifying  in  defenee  of  the  defendant's 
dwelling-house,  wiih  a  qua  est  eadem,  etc.,  and  a 
traverse  of  any  other  place  than  the  said  dwell- 
ing-house, is  bad  on  special  demurrer,  as  the 
traverse  is  unnecessary,  65 

■  8ee  Replevin. 

M  Whether  it  is  suflScient  to  assign  a  breach 


mi 


of  an  agreement  to  manege  a  farm  in  a  husband< 
like  manner,  and  according  to  the  custom  of  the 
country,  in  the  words  of  the  agreement — quftre, 
67 

If  a  plea,  professing  to  snswer  the  whole  of  a 


count,  leave  a  good  part  unanswered,  the  plaintiff 
is  entitled  to  Judgment  on  special  demurrer,  150 
A  plea  of  ftii  dtbet,  to  debt  on  a  French 


judgment,  ordered  to  be  struck  out,  where  the 
defendant  also  pleaded  special  pleas,  stating  that 
he  was  taken  in  execution  on  the  judgment,  and 
remained  in  prison  four  months,  172 

PiftuKng-^ Where  the  Court  will  allow  judgment  to 
be  signed  on  a  sham  plea,  170 

;  II  Striking  out  pleas,  172 

■  What  are  issuable  pleas,  172 

See  Bill  of  Exchange.    Ouaraatie.    New 

Assignment.  Statute  of  Frauds.  Replevin* 
Tre^ass. 

^Maer— Wherd  donee  of,  under  devise,  held  to  take 
a  fee,  194 


^roelfei— Berriee  ef  R«l««  Ml  taffitM  laAWM, 
defeiidant'i  SEppcanne*  by  eounael  t«  ansst  to, 
does  not  waive  objection}  and  mlf  disnsr|ed, 
with  costs,  t 

Buh  82,  tin.  Term,  2  Will  4.— What  dni  dOissMe, 
within  the  meaning  of,  17 

Priioiur — charged  in  execution-»ordcr  of  eoodt- 
ment  for,  within  what  time  to  ba  lodged,  24 

*—  The  possession  of  considerable  property  bj  s 
debtor  who  has  lain  in  priaon  twelve  nonths,iaoder 
an  execution  for  a  debt  not  ^meeding  SKM.,  is  no 

S'ound  for  opposing  his  di8cliai)|e»  pinsaaat  to  4S 
eo.  8.  e.  128, 104 

— —  See  Court  of  Bequests. 

«-—  chargin^^  with  decJaration,  where  in  dM  criaii* 
nal  custody  of  the  Marshal  of  the  King's  Beock, 
168 

Privilege — Setnble,  that  a  chorister  in  a  aatbolie  ^^ 
pel  actually  belonging  to  a  catholic  ambassador, 
and  hanAJIdg  attached  to  the  tmbaaay,  la  privileged 
as  a  domesdp  servant — but,  what  most  be  sh^a 
by  the  sheriff  in  justifieatian  of  noa-txeeiitiea  of 
prdceaa,  18 

*— -  Bee  ShariC    Pleadii^. 

JRreeeM— -Two  original  Write  of  eapiaa  may  issnt  ea 
the  same  afBdariu  of  debt  into  difeent  ason- 
ties,4 

I  ■  Irregularity  in,  by  the  indoraement  an  the 
writ  of  the  name  of  an  attorney  not  on  the  foU  if 
attomies  of  thia  Court — effi^t  of,  2J 

'    ■  ■      Noh«service  of.    See  Irregularity. 

Regular  aervice  of  writ  containing  an  ins- 


gularity.    See  Irregularity. 

Promistorff  Note*    See  Action. 

**  Purekased'* — in  a  will,  conatnied  to  ettead  to 
lands  acquired  by  exchange,  269 

JUeognizanee-^yfhtii  necessary  on  motion  to  dii- 
charge  forfeited,  240 

BepUvin — The  sheriff  is  not  bound  to  take  more 
tlian  one  pledge,  in  replevin  of  cattle  dansge 
feasant  In  an  action  against  the  sherifl^  for 
taking  insufficient  pledges  in  replevin,  the  de- 
claration must  state  the  award  of  a  writ  ie  reunu 
habendo,  A  count  for  not  restoring  the  cattle,  is 
bad,  47 

'  Where  de  infttriA,  &c.,  a  good  plea  te  an 

avowry  in,  200 

Requests.     See  Court  of  Requests. 

Bevotation  ef  M^j2/— What  not  a  change  of  esttiB 
operating  as  a  revocation  of  will.    Bee  Will 

Kt/tn»  in  jSrriere — What  tender  not  auffieient  to  sop* 
port  plea  of.    See  Tender. 

Rule  to  Plead^need  not  be  given  in  the  term  ia 
which  judgment  is  signed,  282 

— No  fresh  rule  to  plead  neceasarr  in  the 


^  term  of  signing  judgment  for  want  of  a  plea,  when 
declaration  delivered  in  preceding  term,  278 

Scire  Faciae — The  Court  will  not  give  leave  to  sign 
judgment  in  scire  facias  on  two  sdkUe  returned, 
unless  it  appears  that  attempta  have  been  nade 
to  give  the  party  notice,  172 

•-  Service  of  summons  on  bail  ia  good  any  time 

before  rising  of  court  on  return  dav,  294 

Settlement — Construction  of— as  pasaidg  Hfii 
only,  32 

Set  Off,  89 


*&XCHEQUSR  OF  PLEAS. 


&f-«^,  QiMRty  u  to  the  cAet  of  ptjmitiit  tnd  tc- 
ceptance  of  a  debt,  after  Makirif  ie  the  rali|)«et  of 
a  plea  of  notice  of  set-off,  49 

—  On  a  plea  of  set-off,  the  plaintiff  need  not,  in 
the  first  Instance,  pro? e  the  whole  of  his  demand ; 
hot,  after  the  defendant  hat  prqted  his  set-off,  is 
At  liberty  to  giye  eYidenoe  of  the  parts  of  hit  de- 
mand to  meet  the  sei-ofl)  103 

—  See  Lien. 

Skmm  DeMmn§r»    See  Demurrer. 

JMai  i*lr<f— Where  a  sbigle  plea  ii  ealcnlated  to 
perplex,  and  renders  it  necessary  for  the  plaintiff 
to  eonstfit  eoansel,  the  Court,  upon  an  affldaf  it 
thai  it  is  fiilse,  will  allow  judgment  to  be  signed 
M  for  want  of  a  plea,  170 

■  See  Pleading. 

S^fwkig  CMfls-- on  the  revemie  side  of  this  Court 
oa  aiMarits.    See  OiBee  Copy  of  Affidavit 

Atery— The  assignee  of  a  bAnkrupt  may  maintain 
trofer  against  a  sheriff,  who,  before  the  conimis« 
flion,but  afier  the  act  of  bankruptcy,  and  withont 
any  notice  of  the  act  of  bankruptcy,  has  seised 
and  sold  the  goods  of  the  bankrupt,  under  a  writ 
0f)foH/aefa#,116 

-^'--^  Proceedings  in  trover  for  goods  sold  by,  but 

.  BUyed  where  special  damage  or  dispnte  about 
price,  or  amount  to  be  recovered,  184 

^-—  where  not  Hable  fbr  acts  of  his  officer,  exe- 
cuting a  writ  directed  to  the  coroner,  29$ 

— ^-«  Return  to  eo.  to,  not  set  aside  on  affidavit  de- 
nying troth,  and  charging  collusion,  267 

-— «-  See  Bicape.    Interpleader  Act. 

Sktrif't  Q^r— Liability  of.  See  Arrest.  Stiy 
of  Proceedings*    Writ  of  Summons.    Variance. 

Ship  und  Mpping — Imblied  promise  of  owners  to 
indemnify  capuin  of  ship,  instructed  to  make 
purchases  in  a  foreign  country,  and  draw  bills  { 
captain  need  not  prove  notice  of  dishonour  In 
support  of  allegation,  that  he  was  forced  and  ob- 
liged to  pay  a  bill^  in  an  action  for  not  aceepting» 
and  not  paving,  and  not  indemnifying,  204 


len  master  discharged  Urom  liability 
tbt  Improper  stowage,  255 

Onus  of  proof  where  bill  of  ssle  does  not 


recite  certificate  of  regbtty,  to  shew  the  ship  not 
British  built,  257 

Slander — Imputing  embetilenieni— when  action- 
able. A  good  innueudo  cannot  be  rejected  if  not 
supported  by  evidence,  and  another  meaning 
proved,  80S 

Stakeholder — Where  action  lies  against,  on  cricket 
match,  after  he  has  paid  over  deposit,  282 

Siamp^^ew  stamp  not  necessary  on  alteratkmof 
deed  after  execution  by  grantor  and  re-execution, 
249 

Slatnte^ot  Frauda.    See  Interest  in  ttnd* 

-^'-^  of  Limitations— when  It  begins  to  mUf  on 
promise  to  pay  bills  of  exchange,  and  to  indem- 
tiiiy  Against  loss  sustained  by  (Sawing  same,  204 
Promise  In  writing  to  avoid,  need  not 
state  amount  of  debt;  amount  proved  by  ex- 
trinsic evidence  may  be  recovered ;  not  avoided 
bv  acknowledgment  of  debt  if  liability  denied, 
187 

Siay  of  Prore^iffirgt— -obtained  by  tnii^statetnent. 
See  Judge's  Order. 

Supereeduu^tatj  be  obtained  affcer  deftndAnt  hit 
beeit  dfaxfged  Ifl  AzeeuUodi  If  lupnMMHNIIU  b^* 

Niw  SiKin,  IL^Index. 


fore ;  abandonneDt  of  summoiit  for  fu^enedeaty 
no  waiver  of  right,  214 
iShfrtiMfff— The  defendants,  W.  ft  H«,  having  en- 
tered into  an  agreement  with  the  plaintiff  for  a 
lease  of  premises  for  the  ptirpose  of  carrying  on 
a  partnership  buihiess,  for  the  term  of  three 
years,  to  be  extended  by  notice  to  seven,  after 
they  had  dissolved  partnership  with  the  knowledge 
of  the  plaintiff,  gave  him  a  joint  notice  to  extend 
the  term ;  subsequent  to  which  notice,  H.  ap- 
plied to  him  to  grant  a  new  lease  to  hhnaelf  and 
another  partner,  S.,  when  the  plaintiff  gave  H.  a 
letter  to  his  attomeiv,  expressing  bis  readiness  to 
grant  the  proposed  lease,  and  directing  his  attor- 
ney to  prepare  one  accordingly.  This  letter  waa 
never  delivered  to  the  attorney,  or  communicated 
to  W.,  but  the  plaintiff  afterwards  gave  a  reeeipt 
for  rent  to  the  new  firm  of  H.  ft  S.— Held,  that 
these  circumstances  did  not  amount  to  a  surren- 
der of  the  extended  term,  or  the  substitution  of  a 
new  tenant,  but  that  the  defendants  vrere  jointly 
liable  for  rent  In  arrear  in  an  action  on  the  agree- 
ment for  a  lease,  70 

Tender^^A  plea  'of  rient  in  crHrrt,  except  A  sum 
specified,  and  a  tender  thereof,  is  not  supported 
by  proof  of  a  tender  of  the  whde  rent  due,  if  the 
sum  tendered  be  less  than  that  specified,  88 

IVf  6lff  CmI«— Surveyors  of  highways,  in  what  oaeeA 
only,  entitled  to,  19 

^«ipa«f— The  defendant  having  obtained  A  magis- 
trate's warrant  against  the  jHaintiff,  on  a  chArge 
of  felony,  the  plaintiff  was  apprehended,  and 
taken  to  a  police  office,  where  the  charge  waa 
heard,  and  ttie  case  acQoumed,  on  the  pmn tiff's 
promise  to  appear  at  a  ftiture  dayi  as  he  was 
About  to  depart,  the  defondant  said  he  had  an- 
other charge  for  forgery  against  him,  whereupon 
he  was  again  placed  at  the  bar,  without  the  ex- 
press direction  of  the  magistrate,  and  the  second 
chanie  Investigated: — Held,  that  trespass  did 
not  He  for  this  second  detention,  101 

— —  Plea  professing  to  Justify  distinct  assaulis  muit 
Allege  A  distinct  cAUse  for  eeoh,  185 

See  Mester  And  Servent.   New  Assignment 

Ttial^"  Short  notice  of  "--four  deys  In  country 
causes,  288 

Trover — maintainable  for  property  redeemed  by  a 
party  who  has  received  the  duplicates,  without 
tender  of  money  paid  by  him,  if  he  has  delivered 
it  to  another  person,  189 

—  not  maintainable  by  vendee  against  creditors 
of  vendor,  for  chattel,  if  after  purchase  he 
assents  to  lien  of  creditors,  257 

Trust — When  outstanding  term  vested  in  trustee  to 
attend  the  inheriunce  may  be  seiied  under  ezf « 
cution  against  the  eeetmi  que  truet,  179 

Undertaking  hy  Attemey,    See  Attorney* 

Farianee — between  writ  of  summons  and  notice  of 
declaration — what  sufficient  to  constitute  Irregu- 
larity, 1 15 

—  "  Mismanagement  or  ignorance"  not  prtited 
in  action  for  libel  by  words  *'  ignorance  aIMI  ifllAt- 
tention,"  275 

»-^  DeclATAtion  irregular,  where  form  of  Action 
dNrAiii  dlArtat  tton  that  111  wti^  2M 
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Ftndor  and  Purehaur.    See  tnsoWent. 

Femte— Changing  of— An  order  for  time  to  plead 
pleading  istuably»  does  not  prevent  the  defendant 
nroro  changing  the  venue,  81 

— —  may  Iw  changed  on  ipecial  grounds,  though 
defendant  under  terms  to  plead  issuably,  &c— 
Terms  imposed  on  changing,  175 

••*—  in  action  on  written  agreement  to  repay  money 
borrowed  on  a  day  named,  may  be  changed  on 
common  affidavit,  240 

W§xatiout  Arrett — A  purchaser  with  a  warranty,  on 
breach  thereof,  has  no  right,  without  the  assent  of 
the  vendor,  to  return  the  article  purchased,  and 
to  bring  an  action  for  the  price ;  but  his  remedy 
is  by  an  action  for  damages  upon  the  warranty. 
Therefore,  where  the  plaintiff  gave  the  defendant 
a  horse  worth  60/.  and  802.  in  money,  for  a  horse 
of  the  defendant's  worth  90/.,  warranted  sound, 
and  on  the  defendant's  horse  turning  out  to  be 
unsound,  sent  it  back  to  the  defendant,  demand- 
ing the  return  of  his  own  horse,  and  the  80/.,  and 
on  refusal,  arrested  and  held  the  defendant  to  bail 
for  the  90/.: — It  was  held,  that  the  defendant  was 
entitled  to  his  costs  for  an  arrest  without  reason- 
able or  probable  cause,  under  Itatute  48  Geo.  8. 
c.  46,  82 

■  See  Costs. 

ITatsvr— «The  defendant,  after  a  notice  to  appear,  by 
mistake,  on  the  day  of  the  teste  of  the  writ,  applied 
to  settle  the  action,  mentioning  the  return  day  of 
the  writ,  and  agreed  to  give  a  cognovit  and  pay 
costs,  which  he  afterwards  refused  to  do,  and  ob- 
tained a  rule  to  set  aside  the  service  and  process 
for  irregularity ;  the  Court  discharged  the  rule,  on 
the  plaintiff's  taking  a  cognovit,  81 

IFayt-^Stopping  up  or  diverting  of,  under  Inclo- 
sure  Act  not  giving  express  power  to  the  Com- 
missioners, 10 

■  ■        Non-extinguishment  of,  10 

-^—  A  way  not  strictly  appurtenant,  will  not  pass 
under  the  words  "  together  with  all  ways  thereto 
belonging,  or  in  anywise  appertaining,"  unless  it 
can  be  collected  that  the  parties  intended  to  use 
those  words  in  a  sense  more  extensive  than  their 
ordinary  signification. — Semhh,  that  a  plan  of  the 
premises  in  the  deed  of  conveyance,  cannot  be 


resorted  to,  for  the  purpose  of  ezplainiiig  the  in- 
tention of  the  parties,  90 

Warranty.  See  Vendor  and  Vendee. 

Tf  j//— It  is  not  necessary  that  a  will  of  lands  should 
be  signed  by  the  testator  in  the  presence  of  tbe 
attesting  witnesses,  or  that  they  should  see   ' 
signature ;  and,  therefore,  a  will  of  lands, 
scribed  at  the  testator's  request  by  three  witncssss, 
two  only  of  whom  saw  his  signature,  is  valid,  78 

-»—  A  testator,  after  devising  an  estmte  in  BMirtgagi^ 
for  a  term,  entered  into  an  agreement  for  a  loan  t^ 
pay  off  the  mortgage,  and  for  the  advance  of  »|| 
additional  sum,  it  being  stipulated  that  on  the 
lender  paying  off  the  mortgage,  the  term  shoulif 
be  assigned  to  a  trustee  for  the  leautor ;  and  thur 
on  the  further  advance,  the  trustee  should  assi^ 
the  same  to  the  lender.  Aceordii^y,  on  the  pay- 
ment of  the  mortgage  money,  the  term  was  ass^- 
ed  to  tbe  trustee,  in  trust  for  the  testator,  his  htto 
and  assigns,  and  to  be  held,  assigned,  and  dispoced 
o^  as  he  or  they  should  direct  or  appoint;  and  on 
the  further.advaneeashort  time  afterwards,  tbe 
term  was  again  assigned  to  the  lender,  fat  secur- 
ing  the  amount  of  the  loan : — Udd,  that  this  le- 
eond  mortgage  did  not  change  the  estate  of  ths 
testator,  so  as  to  operate  as  a  revocatioii,  78 

—  unexecuted,  set  up  by  the  proper  exeeodoa  of 
.  a  codicil  on  the  aame  sheet  of  paper,  rcfiertiflf 
thereto  as  testator's  will,  39 

Witnttt — brought  from  abroad  to  be  examined,  ia 
Master's  discretion  to  aUow  expenses  o^  272    . 

-'  Subpoena— Necessity  of  shewing  originil, 

on  service  o^  10 

Action  lies  against,  for  not  obeying  subpcBoa, 


if  record  withdrawn  by  reason  of  hia  non-attesd- 
ance,  though  jury  not  sworn,  287 

What  allegations  and  evidence  sufficient  to 


sustain  action  against,  for  not  attending  pnrsusnt 
to  subpoena,  287 
Writ  of  Summon9~^K  writ  of  summona  in  an  action 
of  assumpsit,  which  does  not  follow  precisely  tbe 
form  prescribed  by  2  Will  4.  c.  39.  Sch.  No.  1,  is 
irregular.  If  the  writ  of  summons  be  in  an  action 
of  **  trespass  on  the  case  on  promises,"  and  tbe 
notice  of  declaration  in  an  action  of  *'  trespass  on 
tbe  case,"  this  is  a  variance,  aufficient  to  consti- 
tute an  irregularity,  114 


BANKRUPTCY. 


^4f«(/iea/ion-— Assignees  elected  when  petition  to 
reverse  is  heard,  roav  adduce  fresh  evidence  to 
support  fiat;  if  not  elected,  quere,  91 
-  Reversing.     See  Depositions. 

4ffidttvitt—i ovciX,  affidavit  of  A  and  B,  an  alteration 
may  be  made  in  part  to  which  B  deposes  (before 
B  swears)  after  A  has  sworn,  82 

i  As  to  referring  affidavits  for  impertinence 

only,  3 

AUowance,    See  Bankrupt. 

Appeal,  See  Payment  of  Money  into  Court,  pend- 
ing Appeal. 

^tf^es— Choice  of  Assigneei— vote  in,  not  aUoW'> 


ed  to  a  creditor  and  next  of  kin  of  an  intestate 
applying  for  leave  to  prove  on  a  bankrupt  ad- 
ministrator's estate,  20 

Amgnte — Costs  of  removal  of,  come  out  of  the  estate, 
where  he  is  elected  and  appointed  without  his 
consent,  and  never  acted,  4 

^, cannot  be  a  purchaser  of  the  bankn^t's 

esute,  76 

— —  not  allowed  to  petition,  except  ander  tbs 
direction  of  the  commissioners,  84 

Atsigftee*t  Expenses,  74 
I    I      Accounts  investigated    before    Rcgistiai^ 
where  expenditure  appetrt  improvidnv  74 


BANKRUWCY. 
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Auignmeni  if  Band,    See  Bond. 

Aitomef  and  Solieitor,   See  Purchaie  of  Bankrupt's 

Property.    Solicitor. 
Auxiliary  Fiat,    See  Fiat. 

BtmkmpCt  AlUmtmet — Araoont  of,  how  regulated,  1 S 
'  Examination — What  queetiona  legal.    See 

Examination  of  Bankrupt* 
■  Ordgr  and  DiapotiHcn.    See  Notice. 

right  to  inquire  into  conduct  of  aiaigiieea, 


64 

■  See  Cetier  of  Life  Interest  oil  Bankmptcj. 

Bill  Broker.    See  Usuij. 

BiUt  of  Exchange — Dividend  on  bills  not  due,  49 

J^Mil— Assignment  of~Want  of  petitioning  cre- 
ditor's debt,  and  act  of  bankrupt^,  sufficient  for, 
without  pnxyf  of  personal  malice,  4 

*-^-  of  Indemnity,  Proof  on.  See  Contingent  Debt. 

Caeh  and  Bill  Bahmees,  49 

The  case  Ex  parte  Rawson,  1  Jae.  274,  eom« 

mented  upon,  49 

Cirrf(fl(*a/tf— Petition  to  stay,  must  be  served  perso- 
nally, and,  if  on  the  gpround  of  concealment,  must 
sute  that  the  goods  concealed  exceeded  the  value 
of  10L,  75 

-^—  If  a  petition  to  stay  a  certificate  presented  be- 
fore the  long  vacation  is  not  served,  the  Court 
will  order  service  forthwith,  80 

—  Fee  of  St  to  commissioner  for  signing,  98 
Cesser  ofBankmpl*s  Life  Interest  on  Bankntptey-^ 

Proviso  for,  in  marriage  settlement,  made  by  the 
bond  of  the  husbend,  held  a  fraud  upon  the  bank- 
rupt laws ;  and  no  equity  in  the  trustees  of  such 
marriage  bond,  to  call  for  investments  of  divi- 
dends and  accumulation  of  interest  thereon,  till  the 
principal  is  made  up ;  seeus,  as  to  so  much  of  the 
marriage  bond  as  was  the  property  of  the  wife, 
and  paid  over  to  the  husband,  25 

Claim.    See  Bond  of  Indemnity. 

Clerk*e  Wages — A  clerk  and  foreman  hired  at  two 
guineas  a  week  and  two  suits  of  clothes  a  year,  is 
entitled  to  six  months'  wages  in  full,  under  the 
6  Geo.  4.  c.  16.  s.  48,  71 

—  The  48ih  section  of  6  Geo.  4.  c.  16.  is  not  con- 
fined to  trade  clerks,  72 

—  The  guard  of  a  coach  at  weekly  wages,  is  not 
within  the  48th  section  of  6  Geo.  4.  c.  16,  72 

CommissUmer — Fee  on  signing  certificate,  98 
Commitment  ^BawArifpf— Innuence  of  examination 

of  third  persons  on  committal  of  a  bankrupt  for 

not  answering  satis&ctorily,  46 
— -  See  Jurisdiction.    Habeas  Corpus. 
Consolidation  of  Joint  and  Separate  Estates.  See  Joint 

and  Separate  Estates. 
Contingent  Debt — Debt  on  guarantie,  under  which 

bankrupt  not  liable  for  a  loss  till  after  bankruptcy, 

is  proveable  after  defiiult,  41 
•^— '  Indemnity  bond  not  forfeited  till  after  fiat, 

and  sraount  of  damage  not  yet  ascertained,  claim 

may  be  entered,  62 
Cbif^rac^— If  assignees  have  not  elected  to  take,  the 

Court  has  no  jurisdiction  to  order  them  to  detiver 

it  up  to  the  vendor,  4 
Conveyance  by  Bankrupt  Tmstee,    See  Trustee. 
Cm/«— incurred  by  affidavits  of  irrelevant  or  imper- 
tinent matter,  who-  to  {My.    See  InrsltYant  or 

luipcrtineut  Matter. 


Coifs—Undertaking  by  solicitor  as  to  payment  of 
cosu  by  his  client^held  a  personal  undertaking, 
where,  89 

of  improper  petition,  ordered  to  be  paid  by 

the  solicitor  personally,  48 

—  There  cannot  be  a  rehearing  aa  to  costs  only. 
The  expenses  of  working  a  commiasion,  are  costs 
within  this  rule,  65 

—  Taxing  bills  of  costs,  74 

■  ■  '  on  successful  petition  to  expunge  proof  (on 
grounds  not  taken  before  commissioaei^  payable 
to  respondent  out  of  estate,  95 

Criminatory  Qnuetione.    See  Jurisdiction. 

D«i<^-Petitioning  Creditor's — depending  on  an  at- 
torney's bill  of  costs— Bankrupt  eatopped  from 
cutting  down  by  taxation  of  costs—- where,  22 

Depositions — Bankrupt  has  a  right  to  copiea  of,  on 
proceedings  under  which  he  was  declared  bank- 
rupt, on  petition  to  reverse  adjudication,  91 

Double  Frorf.    See  Eleetioii. 

£iSfeflo»— Creditor  muat  elect  whether  he  will  take 
under  a  joint  or  separate  commission,  though  the 
joint  commission  is  a  sequestration  abroad,  and 
the  separate  commission  alone  is  worked  here,  18 

— —  See  Petition. 

Equitable  Afor/^sf  «~Quflere-*whether  a  mortgage 
of  an  equity  of  redemption,  by  deed,  can  be  sold 
by  commissioners  under  Lord  Loughborough's 
order,  81 

—  Costs  of,  3 

Estoppel.  See  Bankrupt's  Right  to  inquire  into 
conduct  of  assignees. 

Evidence.    See  Adjudication. 

— -  of  third  parties.  See  Commitment  of  Bank- 
rupt. 

Examination  of  Bankrupt-^A  bankrupt  cannot  de- 
mur to  questions,  on  the  ground  that  his  answer 
may  be  used  againat  him  on  the  trialof  a  pending 
indictment,  for  fraudulently  disposing  of  his 
efiects,  27 

—  Nor  may  subject  him  to  a  proaecution  for 
felony,  fer  having  given  false  answers  on  his  last 
examination,  53 

— ^—  See  Commitment  of  Bankrupt. 
Exhibits — The  production  of,  cannot  be  insisted 
upon  as  of  course  before  the  hearing,  16 

Fees.    See  Certificate. 

Fiat — Advertisement  of,  in  the  Gazette,  20 

—  Annulling  of— where,  if  bankrupt  could  sur- 
render, a  supersedeas  would  issue,  17 

'—  Court  of  Review  cannot  give  liberty  to  alter 

date  of,  96 
*—  Enlargement  of  time  for  opening,  20 
— — «  London  or  Country  Fiat,  17 

—  Auxiliary — Extent  o^  and  where  same  may 
issue,  37 

—  New — Though  the  petitioning  creditor  has 
himself  become  bankrupt,  the  Court  will  not  order 
the  fiat  issued  by  him  to  be  superseded,  and  a 
new  fiat  to  issue,  before  the  expiration  of  the 
fourteen  days,  70 

—  Renewed  to  new  Commissioner — Necessary 
inquiries,  which  cannot  be  so  well  pursued  in  the 
country  as  in .  London,  sufficient  to  remove  the 

•   fiat  to.  JLondoDi  thoi^h  no  case  of  improper  be- 


wm 


iJfOBX, 


money,  the  couim  ipi  0  procM4  fv  fui  attidh 
BifNit,  &e.,  b|F  petition,  not  by  Mfkotion*  Peh^ 
on  the  subject  generaUy,  67 

Order  made  in  Ahtenee  of  Pwr^^rMVhnt  an  oriir  ii 
taken  in  absence  of  the  opponent,  who  doea  sot 
appear,  the  order  will  not  be  opeoad,  or  miindsri, 
or  the  petitioa  be  re-heard,  &c.,  unlen  the 
party  sute  a  case  on  affidaiita.  whacb  iadaoet 
the  Court  to  thinly  the  order  ma^f  aanoiH  lie 
fpstained,  79 

-^—  Motion  to  Taiy  or  stay  orden»  8«l» 

-— r-/flr  ^ymeuL    See  prder  for  CoauaktaL 

.-..  and  DiepotUiam.    Sea  Notioa* 


P^riUi  fo  PeUtivae.    |8ae 


iMifipur  eftabUBha4  H«UM^  roMn;nioi»ffi  ia  t}^ 
pountry,  86 

Omrantie.    See  Contingent  Debt 

Habeas  Corpue — Whether  a  par^  ooounittad  by  the 
Court  of  Review  can  have  a  habeas  corpus— 'qusere, 
per  Cross,  J.,  46 

Inrolmeni — The  commissioo  and  proceedings  may 

be  inroUed  after  supersedeas,  in  ocder  to  become 

evidence  on  an  indictment  for  peijury,  70 
IrreletfttHt  or  Impertitmnt  i/a<<cr---Costs  occasioned 

by  affidavits  containing*  must  be  paid  by  the  poii- 

citor  or  agent  filing  such  affidavits,  88 

J§imt  amd  JSeparaie  £il«<e<*-Tbe  Court  will  no^  aon- 
aolidste,  unless  every  creditor  consents,  88 

Jurisdietion^n  to  bankrupt's  oosunitment— Quare, 
whether  the  Court  of  Eeview,  on  an  a4}ourament 
to  them  of  the  bankrupt's  last  asanination,  have 
power  to  commit  the  bankrupl«  for  refusing  tP 
answer  a  criminatory  question,  46 

"»-!—  The  bankrupt  had  covenanted  to  pay  a  aua, 
to  be  invested  on  the  truala  of  his  roamage  settle- 
ment, for  the  beneit  of  bis  wifo  and  the  iasue  of 
the  marriage.  He  became  bankrupt  without 
having  done  so.  Proof  ordered  in  the  usual  way, 
and  the  dividends  to  be  paid  into  the  Bank,  aii4 
the  interest  thereof  to  be  paid  to  the  partief  en- 
titled under  the  aettlement.  A.  B.  having  ad- 
vanced the  wife  sums  for  her  support,  ordered,  on 
the  consent  of  all  interested,  the  sum  being  small, 
and  there  being  no  chance  of  fiirther  issue,  that 
the  interest  might  be  paid  to  A.  B.  till  be  was  re- 
paid, 72 

—  to  order  solicitor  of  the  Court  to  pay  over  to 
assignees  money  received  before  bankruptcy, 
pending  action  to  try  validity  of  fiat,  such  order 
not  made,  48 

XJm— -Party  having  money  of  bankrupt  in  his  hands, 
not  compellable  to  pay  over  to  the  official  as- 
signee, till  such  lien  is  satisfied,  18 

JUmitaiiont — Statute  of,  whether  a  bar  upon  petition 
for  payment  of  dividend,  96 

Minor — Commission  against,  will  be  superseded; 
but  a  strong  case  of  hardship  must  be  made  out 
to  induce  the  Court  to  assign  the  bond,  37 

Mortgagee — One  of  a  firm,  solicitors  to  the  commis- 
sion, who  was  a  mortgagee,  allowed  to  bid  at  the 
aale,  8 

—  No  rule  to  prevent  a  mortgagee  bidding  at  a 
aale  of  the  mortgaged  premises,  76 

—  See  Equitable  Mortgage. 
Motion.     See  Petition. 
Multifariouiness — A  petition  is  not  multifarious  be« 

cause  the  prayer  asks  many  things.    Quare— * 
AVhether  multifariousness  is  a  preliminary  ob- 
jection, 82 
— — »  Petition  of  distinct  creditors  having  a  com- 
mon object,  not  multifarious,  18 

Notice — What  sufficient  notice  of  assignment  of 
policy  of  insurance,  to  uke  same  out  of  the 
bankrupt's  order  and  disposition,  12 

(MSfry^  Ctrai»H<tol—Aftei(|M  order  for  payment  of         Fiat    Costs.    IrrelevatU^lj^ptrtiiiMt  Matter. 


P*M4»- 


Pgr<iteriAfp— PommjiaioB  iimad  manly  to  diaiolve, 
aupersedaabl^  87 

-^— —  Firm  not  liable  on  biH  drawn  by  adveat 
partner  after  act  of  baafcrMptcy,  86     • 

^fi/auni — MoQcrjF  paid  ipto  toe  bands  of  aa  sfeat, 
after  the  bankruptcy  of  the  principal,  wiU  net 
pass  to  the  asaignaes  of  the  bajafcru^t;  and  i^  ip 
IKttliag  thaijr  acoounta  witb  the  ageat,  tbey  binre 
allowed  him  to  retain  the  muu  ao  paid  m^  they 
will  have  to  repay  the  money  to  the  peraoas  vho 
had  so  paid  the  money  ia,  68,  62 

■  ■■  .  efMome/n  into  Cmrtpmitag  Agfei^  Maury 
will  ttot:be  gm)w4  i|ita  court  ww^  tba  p«t|  is 
out  of  the  jurisdiction,  on  a  statement  tba|  it  wfs 
intended  to  appeal,  69 

jRfliVioai  fee  daUveiy  iip  of  prpperty  ac^ad  by  die 
messenger,  ordered  to  stand  oyer  till  indictment 
against  the  petitioner  baa  been  tried ;  petitioner 
not  restrained  from  brining  action  for  recovery 
of  the  property,  46 

■  ■  to  supercede  by  Jstigaeee — Petitions  by  as- 
signees to  supersede,  are  looked  at  witb  jealou^^ 
per  Rose  J.  66 

The  Court  are  unwilling  to  supersede  on  the 


petition  of  the  assignees— Petition  ordered  to 
stand  over  for  a  year,  69 
See  New  Fiat 


Petitioning — Course  as  to  proceedings  after  older 
for  payment  of  money.  See  Order  for  CooNnittal. 

Policy  rf  Insurance,    See  Bankrupt's  <^der  and 
Disposition. 

Practice — Consolidation  of  joint  and  separate  es- 
tates, 83 

Trrrr  Impertinence.    See  Affidavit 

■         Motions  to  vary  or  stay  orders,  86 

Opening  the  case  by  counael,  76 

Orders  made  in  the  absence  of  parties,  79 

•—  Petition — Motion  fo  advance,  must  be  eo 
notice,  18 

^r-^  Re-hearing  a  petitioUf  73 

Restitution  of  goods  of  third  persons,  seized 

by  messenger,  sununary  jurisdiction  of  the  Court 
to  order,  8 

^— -  See  Fiat,  Annulling  of. 
■      Vivi  voce  examinations,  8, 17 

Where  an  order  for  substituting  service  en 
the  solicitor  to  the  assignees  had  been  obtained  be- 
fore the  Vice  Chancellor,  and  an  order  mumc  pre 
tune  obtained,  the  Court  of  Review  will  permit 
the  order  to  be  completed,  64 

See  Equitable  Mortgage.    Multifi|ru 


BANKRUPTCY. 


PrJndfMl  mud  Agmd.  Sm  Payment  to  Agmit  after 
Btnkniptej  A  PrineipftL 

P»'m/'— Truitem  of  mmrrtago  wideneot  cannot 
prore  for  interest  of  lum  lent  to  the  bankrupt, 
where,  3 

— -  If  a  proTiiioptl  omv^  promiM  to  |et  ^ 
creditor  knoir  ^"^ifo  i  dWideii  mppijnf  ^m 
place,  and  aidgpaeee  are  aubieQuently  choaen, 
and  the  creditor  never  heart  of  the  meeting, 
which  ukea  place,  proof  will  be  allowe4;  ami 

Eyment  of  the  dividenda,  not  actually  paid,  wiU 
iuipended,  83 

—  againit  Surety.    See  Surety. 
Bill  of  Exchange.    S#e  yauffr 

—  Expunging.    See  6aga. 

PwrehoM  of  Bankrupl't  Proptrly— cannot  be  nade 

by  solicitor  to  the  fiat,  75 
— ^  Same  point,  76 
Same  point,  aa  to  the  aaiignaae,  91 

JlrcfiMT.    See  Solicitor  to  the  A«igneei« 

Mtheming.    See  Coeta.    Practice. 

Meurmd  Biddimgt  hff  iltdgMft— On  the  sale  of 
some  policies  pledgisd  aa  security,  a  reasned  bid- 
ding refused  to  the  assignees,  SZ 


Sht-^.    See  SplimtoTf 

Sham  trading*    See  Trpd^Bf. 

A^/lc^/efCeals  ti  issproper  petition  ordered  to  k$ 
paid  by,  pevsonallv,  4S 

bidmaf  at  a  wm,    flee  Merlgagee. 

— -—  u  tki  iliito— ft — gettinf  money  into  Mi 
hands  u  a  receiTer,  not  entitled  to  retain  it  aa  a 
set-off  on  a  private  anooont  between  him  end  an 
assignee,  88 

Standing  ovtrfyr  ^  T$0r,  See  Petition  to  supenedi 
by  Assignees. 

SmbitimUm  V  Nm  HHUmdng  CrodUmf'M  DrM-i- 
SemhU^  on  an  appiieation  to  substitute  a  new 
petitioning  crsdiloe's  debt,  the  Court  must  be 
satisfied  wt  there  le  no  aecion  pending  in  which 
the  Talidior  of  the  originol  notiaoning  creditof'9 

debt  win  &  tiM  99 


AfptffMdSiaf— Where  an  eetate  has  been  oold  under 
a  commission,  and  there  are  Judgment  creditors, 
supersedeas  will  not  be  ordored  till  satisfaction 
of  judgment  entered,  15 

— ~  A  commission  against  a  minor  will  be  super- 
•ede«|,37 

-i-*-  6iiperfedta%  not  pu^ltd  without  a  prerioua 
surrender,  17 

— .  Where  a  docket  has  been  struck  by  an  un- 
certificated bankrupt,  the  Court  will  order  the 
fiat  to  be  superseded ;  if  his  assignees  claim  the 
debt,  and  refuse  to  adopt  the  commission,  88 

.— .  Fiat  not  annulled,  on  application  of  creditor 
^fere  the  bai|knipl  surrendered.  Cross,  J. 
disttnHemie,  55 

Supersedess  by  consent,    official  asaignee'a 

aignature  to,  not  necessary,  75 

—V  If  ^  iwi  fi*t  issue,  under  which  some  of  the 
banluupta  hare  surrendered,  and  others  not,  it 
will  be  superseded  on  consent,  as  to  those  who 
hare  surrendered : — Seetu,  as  to  those  who  have 
not,  78 

Saraiy — Where  the  suretv  to  an  annuity  bond  is  a 
bankrupt  before  default  by  principal,  grantee  of 
annuity  cannot  prore  against  his  estate,  5 

tknrandn'^hu  enlarged,  that  bankrupt  may  get 
his  fiat  superseded  without  surrendenng,  1 

.««r  See  Supeirsedeas. 

Ta^kK^CtiS'   I^PftitioniiigGredltor'iMt 
Pwttng^A  trading  got  |ip  to  be' made  a  bankrupt 

on,  not  aaifficient  to  anpport  a  fiat,  81 
Trutiatrrrlu  the  case  or  tiM  bankrnptqr  of,  the 

Court  will  order  Uai  to  oiacute  any  oofifeiFOMie 

without  compelling  his  assignees  to  Join*  i$ 

I      See  Prooif 

UamrtitkmUd  AmlrHpl— Boekot  struok  bf.    Sfo 

Supersedeaf. 
Usmrgr^Jioi  usury  where  bUt-brokfr  geta  biH  dSs- 

coonted  ot  f  per  cent  on  indofaing  t|f  biUf  fnd 

ehargea  bis  principal  5  per  cent,  ifiaeov^  W^ 

Ifiit.  per  cent  commission,  ffi* 

Fmd§r  mad  PmdUuir.    See  Supenodoif. 
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